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J. D. R. ... 


J. P 

J. P. Jo. 

J. R. ... ... 

J. R. N. S. 

J. Shaw, Just. ... 

JSiC. ... ... 

Jac. & W. 

•Tames 
Jebb & B. 

Jebb & S. 

Jebb, C. 0. 

Jebb, Cr. & Pr. Cos. 
Jenk. 

Jo. Car. ... 

Jo. & Lat. 


Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jur. N. S. 


Sir John Bridgman's Reports, Common Pleas, foL, 1 vol., 1613 — 

1621 

Juta's Daily Reporter, reporting Oases in the Cape Provincial 
Division ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob's Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke's Reports, Queen’s Bench (Ireland), 1 vol., 

1841—1842 

Jebb^ and ^ Semes’ Reports, Queen’s Bench (Ireland), 2 vols., 

Jebb’s Crown Cases Reserv^ (Ireland), 1 vol., i822 — 1840 ... 
Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1023 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 
—1839 


Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 

1844—1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson's Reports, Chancery, 1 vol., 1858 — 1800 

Johnson and Hemming's Reports, Chancery, 2 vols., 1859 — 1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1867 


K. 


K. & G. 

K. A; J 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 


Karnes, Sel. Dec. 


Kay 

Keb. 

Keen 

Keil. 

Kel. 

Kel. W. 


Keny. 
Keny. Ch. 
Kerr 

Kilkerran 


Kn. A Omb. 

Knapp ... 

Knox 

Konst. A W. Rat. App. 
Konst. Rat. App. 


Kotze’s Reports of the High Court of the Transvaal Province, 

1877—1881 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (e,g,, [1901] 2 

K. B.) 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 

fol., 2 vols., 1540—1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716—1752 

Karnes, l^lect Decisions, Court of Session (Scotland), 1 vol., 

1752—1768 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 ... 

Keble’s Reports, fol., 3 vols., 1661 — 1677 
Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1578 
Sir John Kelyng’s RejKirts, Crown Cases, fol., 1 vol., 1662 — 1707 
W. Kelynge's Reports, fol., 1 vol.. Chancery, 1730 — 1732 ; 
King’s Bench, fol., 1731 — 1734 

Kenyon’s Notes of Cases, King's Bench, 2 vols., 1753 — 1759 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753 — 1754 
New Brunswick Reports (Kerr) ... 

Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1738—1752 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 ... 

Knoxes Reports 

KonstamandWard’sReportsofRatingAppeals,lvol.,1909 — 1912 
Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 


Ind. 

Ir. 

Ir. 

Ir. 

Ip. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ip. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 


Scot. 

Eng. 

Eng. 

Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Can. 

Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 



Reports inoluded m this Work and their abbreviations. zxi 


Ij. & G. temp. Plunk. ... 

.j. & G. lemp. Sugd. 

-i. & W Glflb. ••• 

ju G. & 2d[. GftZ. ••• 

_j. O. J. .•. ••• ••• 

> O. L. J 

_j, C. K». ••• ••• ••• 

^ G. R. ••• ••• 

ij. J. Adm 

:j. j. Bey. 

J. C. O. ••• ••• 

J. C. P. ••• ••• 

J. oil. ••• ••• 

L.. J. Eccl. 

J. Ez. ... ... 

Ij. j. Ez. Eq 

L«. J. K. B. or Q. B. 

J. Id. o. ... ... 

ii. J. N. O 

J. o. s. ... ... 

-i. J. p. ... ... ... 

Li. j. P. M. ... ... 


.J. J. P. o. 
li. J. P. M. & A. 

.J. Jo. ... ... 

Xi. li. ••• 

M. & p 

^ If. ... 

_i. R. A. & E. ... 


Li. R C O. R 

Li. R. O. P 

li. R. Eq. 

Lf. R. Ezch. 
ji, R. B. L. ... 

L. R. Ind. App. 

Li. R. Ind. App. Supp. 
Vol. 

■>i. Ic. Ir. ... ... 


R. P. & D. ... 
R. P. 0. 

Li. R. Q. B. 

Li. R. Q. B. 

J. R. & Div. 


L. T 

L. T. Jo. 

Lu T. O. S. 

Li. Th 

Lane 

-At/. ... ... 

Laws. Reg. Cas. 
Lid. Raym. 

Le. & Ca. 

--each 

;-iee 

temp. Hard. 


-«g. Rep. 

^^egge 

--eon. 


Lew. C. C. 

-^y 

J. — ^VOL. XIX. 


lioyd and Goold’s Reports temp, Plunkett, Ohanoery (Ireland), 

1 vol., 1834—1839 ... ... ... ... ... ... 

Uoyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1835 ... ... ... ... ... ... ... 

Uoyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829 — 1830 ... ... ... ... ... ... ... 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Rejports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1866 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1876 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866L— 1875 ... 

Law Journal, Ezchequer, 1831 — 1875 

Law Journal, Ezchequer in Equity, 1836 — 1841 

Law Journal, Kind’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Ma^trates* Cases, 1831 — 1806 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
Journal) ... ... ... ... ... ... ... ... 

Law Jour^, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1876 — (current) 
Law Journal, Probate and Matrimonied Cases, 1858 — 1859, 
1866—1875 ... ... ... ... ... ... ... 

Law Journal, Privy Council, 1865 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850-7-1851 ... 

I-egal Ifews ... ... ... ... ... ... ... 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 
187 6 ... ... ... ... ... ... ... ... 

Law Reports, Crown Cases Reserved, 2 vols., 1866 — 1876 
Law Reports, Common Pleas, 10 vols., 1865 — 1876 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865 — 1876 
Law Reports, English and Irish Appeals and Peerage Claims, 
House of I^rds, 7 vols., 1866 — 1876 ... 

Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals, Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877 — 1893 

Law Reports, Probate and Divorce, 3 vols., 1866 — 1875 
Law Reports, Privy Council, 6 vols., 1866 — 1875 
Law ReTOrts, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

I^w Reports, Scotch and Divorce Appeals, House of Lords, 

2 vols., 1866—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) ... 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

La Themis ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 
Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694 — 1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Leach’s Oown Cases, 2 vols., 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1762 — 1758 
T. Lee’s Cases temp, Hardwicke, King’s Bench, 1 vol., 1733 — 
1738 ... ... ••• ••• ••• ••• ••• 

Legal Reporter 
Legge’s Reports /... 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1662— 1615 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 
1660—1696 ... ••• ••• ••• ••• ••• ••• 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 
1838 

Ley’s Reports, King’s Bench, fol., i vol., 1608-^1629 ... 


Ir. 


Ip. 


Eng. 

Can. 

Can. 

Can. 

Can. 

Eng: 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 



Eng. 

Eng. 

Eng. 

Eng. 


c 
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Befobts included in this Wobe and theib Abbbevutions. 


lib. Abb. 

liUy 

litt. 

lioyd, L. B. 
lioyd, Pp. Cas. ... 

Loffb 

Long. & T. 

Lords Journals ... 
Lud. E. 0. 
Lumley, P. L. O. 

Lush 

Lut 

Lut. Reg. Cas. ... 
Lynd. 


liber Assisanim, Year Books, 1 — 61 Edw. III. 

lilly’s Reports and Pleadings of Cases in Assize, foL, 1 vol. ... 
Littleton’s Reports, Common Pleas, foL, 1 vol., 1627 — 1631 ... 

Lloyd’s list Law Reports, 1910 — (current) 

Lloyd’s Reports of Pnze Cases, 5 vols., 1914 — 1918 
Lofft’s Reports, King’s Bench, foL, 1 vol., 1772 — 1774 
Longhdd and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the House of Lords ... 

Luder’s Election Cases, 3 \ols., 1784 — 1787 

Lumley’s Poor Law Ca^, 2 vols., 1834 — 1842 

Lushington’s Reports, Admiralty, 1 vol., 1869 — 1862 

Sir E. Lutwyche^s Entries and Reports, Common Pleas, 2 vols., 
1682 — 1704 ... ... ... ... ... ... ... 


A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1863 
Lyndwood, Provinciale, fol., 1 vol. 


M 

M. & S 

M. & W. 

M. C. B. 

M. H. C. B 

M. L. R. (Vol.) K. B. or 

Q. B 

M. L. B. (Vol.) S. C. ... 
M. M. Cas. 

Mac 

Mac. & G. 

Mac. & H. 

ld*C3e. ... ... ••• 

M'de. & Yo. 

Macfarlane 

Maol. & Rob 

Maeph. (Ct. of Sess.) ... 

Maoq. 

Macr. 

Mad 

Madd. 

Madd. &G. 

Madox ... 

Madox, Exch 

Mag 

Man. & G. 

Man. Sd By. E. B. 

Man. & Ry. M. C. 

Man. L. J. 

Man. L. R. 

Man. R. temp* Wood 

Mans 

Mar. L. C. 

March 

Marr. ... ... ... 

Mardi 

Marsh 

Mayn 

ELeg. ... ... ... 

Men. 

Ider. ... ... ... 

Milw 

Mod. Rep. 

Mol 

Mont. 

Mont. A; A 


Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828—1860 ... ••. ... ... ... ... 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 

Madras Hi^ Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 

Montreal Law Reports, Superior Com*t 

Martin’s Reports of Mining Cases ... 

Macassey’s New Zealand Reports 

Macnaghten and Gordon’s imports, Chancery, 3 vols., 1849 — 

1852 

Me rae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1862 ... 

M’Cleland’s Reports, Exchequer, 1 vol., 1824 

M’Cleland and Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 
1839 ... ... ... ... ... ... ... ... 

Maepherson, Court of Session (Scotland), 8rd series, 11 vols., 
1862 — 1873 ... ... ... ... ... ... ... 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1866 

Madras High Court Reports 

Maddook’s Rex>ortB, Chancery, 6 vols., 1815 — 1821 

Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and ParochicJ Lawyer, London, 

6 vols., 1848 — 1862 

Manning and Granger’s Reports, Common Pleas, 7 vols., 1840 — 
1846 ... ... ... ... ... ... ... ... 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 
1830 ... ... ... ... ... ... ... ... 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830... 
Manitoba Law Journal 

Manitoba Law Reports ... ... ... ... 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common P^eas, 1 vol., 

1639—1642 

Hay A Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 

Marshall’s Reports 

Mapiard’s Reports, Exchequer Memoranda of Edw. 1. and 
Year Books of Edw. II., Year Books, Part I., 1273 — 1326 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 
Menzie’s Reports of the Supreme Court of the Cape of Go<^ 

Hope, 1828 — 1850 

Merivale’s Reports, Chancery, 3 vols., 1816 — 1817 

Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 

Modem Reports, 12 vols., 1669 — 1765 

Molloy’s Reports, Chancery (Ireland), 3 vols., 1808 — 1831 
Montagu’s Reports, Bankiuptc;^ 1 vol., 1829 — 1832 
Montagu and A 3 rrton ’8 Reports, Bankruptcy, 3 vc 


3 vols., 1882—1838 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Soot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng> 

Eng. 

S. Al. 

Eng. 

Ir. 

Eng. 

Eng. 



Rbpobts inglxtdbd m this Work aitd thbib Abbreviations. xxiii 


Mont. A B. 

Mont. A Oh. 

Mont. A M* ••• 

Mont. D. A De G. 

Moo. A P. 

Moo. A S. 

Moo. Ind. — 

Moo. P. O. CJ. 

Moo. P. O. O. N. S. 
Mood. A M. ••• 

Mood. A B. 

Mood. 0. G. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos 

Mun. Hep. 

Murd. Epit. 

Murp. A H. 

Murr 

My. & Or. 

My. A K. 


Montagu and Bligh’s Beporta, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’s Beports, Bankruptcy, 1 vol., 1838 — 1840 
Montagu and Macarthur’s Beports, Bankruptcy, 1 voL, 1826 — 


Montagu, Deacon, and De Gex*8 Beporta, Bankraptoy, 3 vols., 
1840—1844 


Moore and Payne's Beports, Common Pleas, 5 yoIs., 1827 — 1831 
Moore and Scott’s Beports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1830 — 1872 
Moore’s Privy Council Cases, 16 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s BeTOrts, Nisi Prius, 1 voL, 1820 — 1830 ... 
Moody and Bobinson’s Beports, Nisi Prius, 2 vols., 1830 — 1844 

Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 

J. B. Moore’s Beports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir P. Moore’s Beports, King’s Bench, fol., 1 vol., 1486 — 1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1632 — 1808 .• 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and Hurlstone’s Bei>orts, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Couri> (Srotlaud), 6 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 6 vols., 1835—1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1836 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Gan. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 


N. A. C. ... 

N. & S 

N. B. Dig. 

N. B. Eq. Rep. ... 

N. B. R. 

N. B. B. (All.) 

N. B. R. (Ber.) 

N. B. R. (Carl.) 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. B. (Kerr) 

N. B. B. (P. A B.) 

N. B. R. (P. A T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) 

1^. L. R*. ... ... ... 

Na S. B. ... ... ... 

N. S. R. (Coch.) 

N. S. R. (G. A B. 

N. S. R. (James) 

N. S. R. (Old.) 

N. S. R. (R. A C.) 

N. S. R. (R. A G.) 

N. S. R. (Thom.) 

N. 8. W. Adm. or Ad. ... 

N. S. W. B 

N. S. W. Bkpty. Cas. ... 
N. S. W. Eq. 

N. S. W. Ind. Arbtn. Cas. 

N. S. W. L. B 

N. S. W. Land App. Cts. 
N. S. W. S. C. R.(Eq.)... 
N. S. W. S. C. B. (L.) ... 
N. S. W. S. C. B. N. S. 

N. S. W. W. N. 

N. W 

N. W. T. B 

N. Z. Jur. 

N. Z. Jur. Mining Law 
N. Z. Jur. N. Sa 

N. Z. L. B 

N. Z. L. R. C. A. 

Nels. 

Nev. A M. K. B. 

Nev. A M. M. C. 

Nev. A P. K. Ba 
, Neva A P. M. C. 
r New Mag. Cas. 


Native Appeal Cases 
Nichols and Stop’s Reports (Tasmania) 

New Brunswick Digest (Stevens) 

New Brunswick Equity Beports ... 

New Brunswick Reports ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Beports (Pugsley and Trueman) 

New Brunswick Reports (Pugsley) 

New Brunswick Beports (Trueman) 

Natal Law Reports ... 

Nova Scotia Reports 
Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Geldert A Bussell) 

Nova Scotia Reports ( James) 

Nova Scotia Beports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldeit) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty 
New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration < 

New South Wales Law Rex>orts ... 

Now South Wales Land Appeal Courts 
New South Walcis Supreme Court Reports (Equity) .. 

New South Wales Supreme Court Reports (Law) 

New South Wales Supreme Court Beports, New Series 

New South Wales Weekly Notes 

North-Western Provinces BLigh Court Beports 
North-West Territories Beports ... 

New Zealand Jurist 

New Zealand Jurist Mining Law 

New Zealand Jurist, New Series 

New Zealand Law Reports, 1883 — (current) 

New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 
Nelson’s Reports, Chancery, 1 vol., 1626—1693 
Ne vile and Bianning’s Bex>ort8, King’s Bench, 6 vols., 1832 — 1836 
Ne^e and Manning’s Magistrates’ Cases, 3 vols., 1832 — 1836 
Nevile and Peiry’s Beports, King’s Bench, 3 vols*, 1836 — 1838 
Nevile and Perry’s Macerates’ Cases, 1 vol., 1836 — 1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
1844' 1860 ... ... ... ... •*. *** .** 


S. Af. 
Tasmania. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus.* 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Eng. 



xxiv Reports included in this Wore and their Abbreviations. 

New P)ract. Oaa. ... New Practice Cases (Bittleston and others), 8 vols*, 1844 — 1848 Eng. 

New Rep. ... ... New Reports, 6 vols., 1862 — 1866 ... ... ... ... Eng. 

New Bess. Oas. New Sessions Magistrates’ Cases (Carrow, Hameiton, Allen, 

etc.), 4 vols., 1844“~1851 ... ... ... ... ... Eng. 

Nfld. L. B. ... ... Newfoundland Reports ... ... ... ... ... ... Nfld. 

Nolan ... ... ... Nolan’s Magistrate* Cases, 1 vol., 1791 — 1793 ... ... ... Eng. 

Notes of Cases Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841*~~1850 ... ... ... ... ... ... ... Eng. 

Noy ... ... ... Noy’s Reports, Eling’s Bench, foL, 1 vol., 1668 — 1649 ... Eng. 

O. B. & F. ... ... OUivier Bell and Fitzgerald’s Reports ... ... ... ... N.Z. 

O. B. S. P. ... ... Old Bailey Session Papers ... ... ... ... ... Eng. 

O. Bridg. Sir Orlando Bridgman^s Reports, Common Pleas, 1 vol., 1660 — 

1666 Eng. 

O. F. S Reports of the High Court of the Orange Free State, 1879—1883 S. Af. 

O. L. R. ... ... Ontario Law Reports ... ... ... ... ... ... Can. 

O’M. & n. O’Malley and Hardcastle’s Election Cases, 1869 — (current) ... Eng. 
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Viner’s Abridgment of Law and Equity, fol., 22 vols 

Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


W . ... ••• 

W. A. L. R. 

W. A’B. &W. ... 

w . & w. ... 

w. c. c. 

W. H. C. 

W. Jo. ... ... 


W. L. D 

W. L. R. 

W. L, T 

W. N. (preceded by date) 

W. N 

W. R 

W. R 

W. R. 

W. W. & A’B 

W. W. R 

Wallis by Lyne 

Web. Pat. Cas 

Welsh, Reg. Cas. 

Went. Off. Ex 

West 

West temp. Hard. 

West. Tithe Cas. 

White 

White & Tud. L. 0. ... 

Wight. ... 

wm. WoU. & Dav. 

WUl. WoU. & H. 

Willes 

Wilm 

Wils 

Wils. & S 

Wils. Ch 

WUs. Ex 

Win. 

Wm. Bl. 


Wm. Rob. 
Wms. Saund. 
Wolf. & B. 
Wolf. & D. 
WoU. ... 
Wood 


Watcrm^er’s Reports of the Supreme Court of the Cape of 
Oood l^ope, 1867 ... ... ... ... ... ... 

West Australian Law Reports 

Webb, A’Beckett and Williams* Victorian Reports 

'iVyatt and ^Tebb ... ... ... ... ... ... ... 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 

1898—1907 

South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1620 — 1640 ... ... ... ... ... ... 

South African Law Reports, Witwatersrand Local Division ... 

Western Law Reporter 

Western Law Times 

Law Reports, Weekly notes, 1806 — (current) (e.flr., [1866] W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 64 vols., 1862 — 1906 

Sutherland's Weekly Reporter ... 

WeeJdy Reporter, reporting cases in the Cape Provincial 
Division ... ... ... ... ... ... ... ... 

Wyatt, Webb and A’Beckett 

Western Weekly Reports 

WaUis’ Reports, Chancery (Ireland), 1 vol., 1766 — 1791 

Wr^'sier’s Patent Cases, 2 vols., 1602 — 1865 

Weish's Heffistry Cases (Ireland), 1 vol., 1832 — 1840 ... 

Wentworth’s OiUce and Duty of Executors 

West’s Reports, House of Ijords, 1 vol., 1839 — 1841 

West’s Reports temp. Hardwicke, Chancery, 1 vol., 1736 — 1740 

Western’s London Tithe Cases, 1 vol., 1592 — 1822 

White’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 ... 

White and Tudor’s Leading Cases in Equity, 2 vols 

Wightwick’s Reports, Exchequer, 1 voL, 1810 — 1811 

Willmore, Wollaston, and Davison’s Reports, Queen’s Bench 

and Bail Court, 1 vol., 1837 

Willmore, Wollaston, and Hodges’ Reports, Queen’s Bench and 

Bail Court, 2 vols., 1838—1839 

WiUes’ Re^rts, Common Pleas, 1 vol., 1737 — 1768 

Wilmot’s Notes of Opinions and Judgments, 1 vol., 1767 — 1770 
Q. Wilson’s Reports, King’s Bench and Common Pleas, fol., 

3 vols., 1742—1774 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
1825—1835 


J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 

J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Repo^, Common Pleas, fol., 1 vol., 1621 — 1625 
William Blackstone’s Reports, King’s Bench and Common 

Pleas, fol., 2 vols., 1746 — 1779 

William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1860 

Williams’ Notes to Saunders’ Reports, 2 vols 

Wolferstan and Bristowe’s Election Cases, 1 vol., 1859 — 1864 
Wolferstan and Dew’s Election Cases, 1 vol., 1867 — 1868 
Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 


En^' 

Ir. 

Bqg. 

Eag. 

Eng. 

Eng. 

Eng. 


S. Af. 
Aus. 
Aus. 
Aus. 


Eng- 

Af 


Eng. 
S. Af. 
Can. 
Can. 
Eng. 
1 ^. 


Eng. 

Jnd. 


S. Af. 
Alls. 
Can. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 


Eng. 


Eng. 

Eng. 

Eng. 


Eng. 


Scot. 

Eng. 

Eng. 

Eng 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Y. A. D. 

Y. A C. Ch. Gas. 


Y. A C. Ex. 


Y. A J. 
Y. B. 
Yelv. 
You. 


Young’s Vice- Admiralty Reports Can. 

Younge and Collyer’s Bepora, Chancery Cases, 2 vols., 1841 — 

1843 ... ... ... ... ... ... ... ... Jfing. 

Younge and Gollyer’s Reports, Exchequer in Equity, 4 vols., 

1838~— 1841 ... ... ... ... ... ... ... Eng. 

Younge and Jervis’ Reports, Exchequer, 3 vols., 1820 — 1830... Eng. 

Year Books Eng. 

Yelverton’s Reports, Bang’s Bench, fol., 1 vol., 1002 — 1013 ... Eng. 

Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 ... Eng. 



ABBKEVIATIONS 

USED IN THIS WORK. 
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A.-O. . 

Act. 

Admlty. 

Affd. 


Affg. . 
Akt. 

Anon. • 
Apld. 
Appct. . 
Appln. • 
Appln. . 
Applt. . 
Apprvd. 
Arbn. 
Archbp. 
.^rt# • 


Assce. . 


Assocn. 


for Attorney-General. 

„ Actiengesellschaft. 

„ Admiralty. 

„ Affirmed. 

,, Affirming. 

,, Aktiengesellschaft ; Aktiebolaget ; Aktioselskabet. 
„ Anonymous. 

„ Applied. 

,, Applicant. 

„ Application. 

„ Application to Register a Trade Mark. 

„ Approved. 

9, Arbitration. 

,9 Archbishop. 

99 Article. 

99 Assurance. 

99 Association. 


B. O. . 
Bkpcy. . 
Bkpt. . 
Bldg. Soc. 
Bp. 


99 Borough Council. 
99 Bankruptcy. 

99 Bankrupt. 

9, Building Society. 
99 Bishop. 


C A. . 

C. Sc S. L. Ry 
C. O. A. 

O. C. R. 

C. O. R. 

C. Ij. P. Act. 
C. L#. Ry. Co. 
C. O. R. 

c. s. u. o. 

Ca. sa. • 

Cale. Ry. Co. 
Ch. 

Ch. Div. 

Co. 

Co-op. Assocn. 
Comrs. . 
Consd. , 
Corpn. • 

Ct. 

Ct. of Ch. 

Ct. of £Sq 
C t. of R. 


Co. 
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,9 County Court Rules. 
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99 Common Law Procedure Act. 
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„ Consolidated Statutes of Upper Canada. 
9, Capias cut, satisfaciandum, 
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99 Chancery. 

99 Chancery Division. 
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99 Commissioners. 

,9 Considered. 

99 Corporation. 

99 Court. 

99 Court of Chancery. 

99 Court of Equity. 

„ Court of Review. 


D. O. 
Dbtd. 
Deft. 


99 Divisionai Court. 
99 Doubted, 

•9 Defendant. 



Abbreviations. 


Distd. . 
Div. Ofc. 


for Distingaished. 

,, Divisionid Ooort. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. Ch. 

Ex p, 

Exch. • 
Exor. • 
Exorship. 
Expld. • 
Exid. . 
Extrix. . 


•» Ecclesiaslical Oomnuasioneis. 
„ Ecclesuustical Oourt. 

„ Exchequer Chamber. 

„ Ex pane. 

„ Excmequer. 

,9 Executor. 

,9 Executorship. 

99 Explained. 

99 Extended. 

99 Executrix. 


Fi. fa. 
Folld. 


99 Fieri fcusiaa. 
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G. & S. W. Ry. Co. 

G. 0 . Ry. Co. 

G. E. Ry. Co. 
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K. B. Div. 
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L. & Y. Ry. Co. 
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L. C. A D. Ry. Co. 

L. C. C. 
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L. M. A S. Ry. Co. . 
L. T. A S. Ry. Co. . 


„ London A Brighton Railway Co. 
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99 Local Board. 
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„ London, Chatham A Dover Railway Co. 

,9 London County Council. 

,9 London Electric Railway Co. 

„ Local Government Board. 

9, Lord Justice. 

9, Lords Justices. 

99 Tx>ndon9 Midland A Scottish Railway Co. 

„ London, Tilbury A Southend Railway Co. 


M. S. Act • 

M. S. A L. Ry. Co. 
Mags. • 

Mentd. . 

Met. Diet. Ry. Co. 
Met. Ry. Co. . 

Mid. G. W. By. Co. 
Mid. Ry. Co. . 

Nttge. • . 

Idtgee. • * 

Mtgor. • 


9, Merchant Slwping Act. 

„ Manchester, Sheffield A Lincolnshire Railway Co. 
„ Magi^ates. 

9, Mentioned. 

9, Metropolitan District Railway Go. 

„ Metropolitan Railway Co. 

99 Midland Great Western RaUway Co. 

99 Midland Railway Co. 

99 Mortgage. 

9, Mortgagee. 

99 Mortgagor. 


N. B. By. Co. 
N. B. Ry. Co. 
N. P. . 

N. P. . 


99 North British Railway Co. 
9, North Eastern BaUway Go. 
,9 Not Followed. 

99 Nisi Prios. 


Ord. 

Overd* . 


99 Order. 

99 Overruled. 
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P« 0* • • • 

• 


for Privy Council. 

• • • 

• 


,, Petition or Election Petition. 

Pltf. 

• 


„ Plaintiff. 

Q. B. Div. 

• 

• 

,• Queen’s Bench Division. 


• 

e 

QtUBT^ 

B» 0* • • • 

• 

• 

„ Bural CounciL 

B* 0* • • 



„ Bural District CounciL 

B. S. A.* • • 



f, Bural Sanitary Authority. 

B. S. C. 



„ Bevised Statutes of Canada. 

B. S. O. 



„ Buies of the Supreme Court, 1883. 

B»0fd* • • • 



„ Beferred. 

Beg^. of Trade Mk. 



„ Begistration of Trade Mark. 

Begr. of Trade Mks. 



„ Begistrar of Trade Marks. 

Besp. • 



„ Bespondont. 

Bestg. . 



„ Bestoring. 

Bevsd. 



„ Beversed. 

Bevsg. • 


m 

,, Beversing. 

By. Co. 


e 

„ Bail. Co. or Bailway Co. 

S. 0. • • • 


• 

„ Same Case. 

S. O. (name of colony following) 

„ Supreme Court of a Colony. 

S. Ei. • • • 



„ Settled Estates. 

S. E. & C. By. Co. . 



,9 South Eastern & Chatham Bail way Co. 

S. E. By. Co. 



,9 South Eastern Bailway Co. 

S. P. . 



99 Same Point. 

s.s. ... 



99 Steamship. 

Sched. . 



99 Schedule. 

Sci. fa. . 



99 Scire facias. 

Sect/. ... 



99 Section. 

Set. Land Act 


• 

9, Settled Land Act. 

Settlmt. 


m 

,9 Settlement. 

Soo. ... 


• 

99 Society. 

Soc. Anon. 


• 

99 Soci4t4 Anonyme, etc. 

Solr. ... 


• 

99 Solicitor. 

Trade Mk. 



99 Trade Mark. 

Tram. Co. 


• 

99 Tramways Company. 

U. C. . 


• 

99 Urban Council. 

XJ. B. C. . . 


• 

„ Urban District Council. 

U. S. A. 



99 United States of America. 

Union Assmt. Com. 



99 Union Assessment Committee. 

Urban S. A. . 



„ Urban Sanitary Authority. 

V.-C. . 


• 

„ Vice-Chancellor. 

Workmen’s Comp. Act 


• 

99 Workmen’s Compensation Act. 




MEANING OF TEEMS 


USED IN CLASSIFYING ANNOTATING CASES. 


Thb difTerent expie&fiions used to describe the efTect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classilied 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Keferred to,” which come at the end'of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter ae. The terms used in clarifying 
the annotating cases are as follows : — 

” Appued ” (Apld.). — ^This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — ^This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distingitisued ” (Distd.). — ^This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facta or in law) 
between it and the annotated case is pointed out. 

” Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

*' Explained ” (Expld.). — ^This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

“ Extended ” (Extd.). — Compare “ Applied,” aupra. 

” Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

” Not Followed ” (N.F.). — Compare ” Followed,” supra, to which it is the adverse. 

” Overruled ” (Overd.). — ^This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

** Referred ” (Refd.). — This expression is used only «vhcre the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

” Mentioned ” (Mentd.). — ^This expression is used only where none of the foregoing terms 
apply. In other words, it is ^Tsed only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Nature and Characteristics of Easements. 


Sect. 1.— DEFINITION. 

1. Word known In law.] — A man cannot pre- 
scribe to have a necessary easement in the lands 
of another person for himself & his servants to 
3 atch fish in his several fishery. 

The word “ easement ” is known in law, but 
here the thin^ itself is set forth, viz., to catch fish, 
dtC; & certainly no instance can be given of a 
I)rcscription for such a liberty by such a word or 
name (per Cun.). — ^P bbtus v, Jawy (1094), 4 Mod. 
Rep. 302 ; 87 E. R. 444. 

2. Privilege withofit profit.]-- (1) Declaration 
stated, that A. was seised in fee of an inn, & yard 
thereto adjoining, by indenture demised the 
same to pltf. for a tenn of years, which was un- 
determined ; that deft, was possessed of a certain 
other yard adjoining the premises of pltf. as 
tenant thereof to B. ; & that deft. & his landlord 
granted to A. his heirs & assigns, authority to 
nake, at the costs of A. a drain from the inn, & 
across, a certain part of the yard of deft., into the 
yard of pltf. ; & that A. his heirs &> assigns, & his 
Tarmers & tenants, occupiers of the inn yard, 
should have the foul water collected in the scullery 
Df the inn, to run from the same, through the drain, 
across the part of the yard of deft., into the yard 
nf pltf. for so long time as occasion should require 
for the convenient occupation of the inn or its 
appurtenances. Breach, that deft., without 
lotice, obstructed the drain. Another count 
stated the grant to be for so long time as deft, 
should be in possession or occupation of the lost- 
nentioned land, or so long as the same should be 
requisite for the convenient occupation of the inn. 

t appeared in evidence that the licence to (jon- 
Btruct & continue the drain was by parol : — 
TIeld : as the right claimed in the declaration was 
1 freehold right, assuming that it was an e£^ement 
Dnly upon the land of another, not an inlyerest 
n the land, it could not be created without deed. 

(2) Terms de la Ley, a book of gi'eat antiquity 
i accuracy, delines an easement to be a privilege 
.hat one neiglibour hath of another by charter or 
)rescription, without piofit ; & it instances “as 
. way or sink through liis land, or such like” 
Bayley, J.). 

(3) A right of way or a right of ijassagc for 
vatcr, where it does not creates an interest in the 
and, is an incorporeal right, & stands upon the 
iame footing wdth other incorporeal rights, such 
as rights of common, rents, advowsons, etc. 
Bayley, J.). — IIewmns v. Siiippam (1826), 5 
3. ^ O. 221; 7 Dow. & By. K. B. 783; 4 

J. O. S. K. B. 241 ; 108 E. R. 82. 

^nrutUaiona : — As to (1) Apld. Cocsker v. 9®wpor (18.34), 1 
O. M. & It. 418. ConidT Wood V. Leadbltter (1^45). 13 
M. & W. 838 ; Perry v. Pltzhowe (1846). 8 Q. B. 757 ; 
McManus v. Cooke (1887), 35 Ch. D. 681. Ajld. AJdiu v. 
Latimer Clark, Muirhead, [1894] 2 Ch. 437 .^^ Refd. Wallis 
V. Harrison (1838), 1 Horn & H. 405 ; Taplin v. Florence 
(1851). 10 0. B. 744 ; Met. Ry. v. Fowler, [1892] 1 Q. B. 
165 ; Hurst e. Picture Theatres, [1915] 1 K. B. 1. Jp 
(2) (k>iiid. Mounsey v. Ismay (1866), 12 L. T. 2(j. Bejd. 
Met. Ry. v. Fowler, [1892] 1 Q. B. 166.^ ^ (3) Befd. 

Met. Ry. v. Fowler, [1892J 1 Q. B. 165. GeneraUy, Mentd. 
Liggins V. Inge (1831), 7 Bing. 682. 

8. .] — (1) One of the earliest definitions 

an easement is in the Termea de la Ley, it 
s a “ privilege that one neighbour bath of another 
jy writing or prescription, without profit, as a 
vay or a &ik tmrough his land.” 

In this definition custom is not mentioned ; pre- 
^ription is, & it therefore seems to point to a 


privilege boloi^ing to an individual, not a custom 
wdiich appertains to many as a class (Martin, B.). 

(2) To constitute an easement there must be 
two tenements, a dominant one to which the 
right belongs, & a servient one upon which the 
obligation is imposed (Martin, B.). — ^Mounsey v. 
Ismay (1806), 3 H. & 0. 486 ; 34 L. J. Ex. 62 ; 
12 L. T. 26 ; 11 Jur. N. 8. J41 ; 13 W. R. 621 ; 
1.59 E. R. 621. 

Annotatwtis : — As to (2) Refd. Shuttloworth v, Le Fleming 

(1865), 19 O. B. N. S. 687 ; Met. Ry. v. B’owlcr, [1892] 

1 Q. B. 165 ; Mci-cor V. Doiinu, [1905] 2 Ch. 538. Oenerally, 

Mentd. Bowerby t\ Coleman (1867), L. R. 2 Exeb. 96: 

Hall V. Nottingham (1875), 45 L. J. Q. B. 50. 

4. Burden on proprietary right.] — (1) A right 
to lateral support from adjoining land may bo 
acquired by twenty years uninterrupted enjoy- 
ment for a* building proved to have boon newly 
built, or alit^red so as to increase the later^ pres- 
sure, at tlie beginning of that time ; & it is so 
acquired if the enjoyment is peaceable &; without 
deception or concealment & so open that it must 
be known that some support is being enjoyed by 
the building. Sernhlc : such a right of support is 
an easement within Die moaning of Prescription 
Act, 1832 (c. 71), s. 2. Two dwelling houses 
adjoined, built independently but each on the 
extremity of its owner’s soil & having lateral 
support from the soil on which the othei* rested. 
This having continued for much moi'o than 
twenty years one of the houses (pltf.’s) was, in 
•1849, converted into a coach factory, the internal 
walls being removed & girders inserted into a 
stack of brickwork in such a way as to throw 
much more lateral pHissnre than before upon the 
soil under the adjoining house. The conversion 
was made openly, without deception or con- 
cealment. More than twenty years after the 
conversion the owners of the adjoining house em- 
ployed a contractor to pull down their house & 
cx(javatc, th(*. contractor being bound to shores 
up adjoining buildings & make good all damage. 
"Jhc contractor employed a sub-contractor upon 
similar tonus. The house was pulled down, & the 
soil under it excavated to a depth of several feet 
& iillf.’s stack being deprivc'd of the lateral 
support of the adjacent soil sank & fell, bringing 
down with it most of the fa<'tory : — Held : pltfs. 
had acquired a right of support for their factory 
by the twenty years’ enjoyment & could sue the 
owuors of the jwl joining house k, the contra<jtor 
for the injury. 

(2) In one sense every easement may be re- 
garded its a right of property in the owner of the 
dominant tenement, not a full or absolute right, 
but a limited right or interest in land which belongs 
to another, whose plenum dominium is diminished 
to the extent to which his estate is alTected by the 
easement. But a right constituted in favour of 
estate A. & its owners, in or over tlie adjoining 
lands of B., is in my opinion of the nature of an 
casement, & that, whether such right is one of the 
nature! incidents of property, or has its ongin m 
grant or prescription (Lord Watson). 

(3) At the time when the twenty years' rule 
was first promulgated by the cts., a document 
under seal was the only specific mode knovm to 
the common law in which an incorporeal heredita- 
ment could be created. But there are m^y cases 
in which equitable rights in the nature of an ease- 
ment arise without any deed at all. ThCTe may 
be a binding agreement for valuable consideration 
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not under MaJ. There may be, conduct or inaction 
on ^e part of «m adjoini^ owner which will in 
eqmty preclude him from^^nying that a right in 
the natui^ of an ca^nent has been acquired 
against himself (Hoy^N, J.). 

The absence in^E^t of a grant, meaning thereby, 
a deed undp cannot, in my opinion, be con- 
clusive again^ pltf, [grantee]. Assent or acqui- 
escence o^|5ai^ of defts. to the erection of pltf.’s 
*^'^“““^,^ith a knowledge of its peculiar mode of 
conOTj9{fction, would, in the absence of any deed 
J^.er seal, entitle pltf. to maintain this action 
UCiNDLEY, J.). 

(4) When |the landowner] severs tlie ownership 
& conveys a part of the land to another he gives 
the person to whom it is conveyed, unless the 
contrary is expressed, not a right to complain of 
what has been already done but a right to have the 
support* in future (Lord Blackburn). 

(5) Forty years user has the same effect which, 
under Prescription Act, 1832 (c. 71), s. 3, twenty 
years user has as to light ; it makes the right 
absolute & indefeasible, unless it is shown to have 
been enjoyed by consent or agreement in writing. 
But twenty years user, under sect. 2 may be 
defeated “ in any other way by which ” it was 
previously (i.e., befoi*o Aug. 1, 1832), “liable to 
be defeated,’* except that it can no longer be 
defeated or destroyed “ by showing only that it 
was first enjoyed at any time prior t*o such period 
of twenty years.” The effect of this, as I under- 
stand it, IS to apply the law oi prescription, 
properly so called, to an easement enjoyed as 
of right for twenty years, subject to all defences 
to which a claim by prescription would previously 
have boon open, except that of showing a com- 
mencement within time of legal memory. To 
allege that there was no evidence tom whicli a 
grant could be presumed, or tliat there was 
evidence from which it ought t-o be infeired that 
there was, in fact, no grant, would not (as I 
understand the law) have been, before Aug. 1, 
1832, a competent mode of defeating or desti*oying 
^y claim to an easement by prescription, & no 
jury would liave been directed to find a grant* in 
any such case, when there was no proof of a com- 
mencement within time of legal memory (Ix)RD 
Selborne, C.). 

(6) Prescription Act, 1832 (c. 71), so far as it 

went, made that n direct bar wliich was before 
only a bar by tlui intervention of a jury & the j 
use of an artificial fiction of law. But it did not i 
abolish tlic old doctrine ; if it liad, old rights even ' 
from time immemorial would have been put an ' 
end to by unity of occupatw)u for the space of a | 
year. I ^ think the law, as far as regards this j 
subject, is the same as it was before that Act w’as ! 
passed (Loro Biackburn). | 

(7) From the view which I take of the nature of 
the right t*o support, that it is an eiiseinent, not | 
purely negative, capable of being granted, & also ! 
capable of being interrupted, it seems to me to | 
follow that it must be within Prescription Act, 
1832 (c. 71), s. 2, unless that sect, is confined 
to rights of way * rights of water (Lord Sel- 
BORNE, C.). 

(8) Tlie easement of the riparian landowner is 
natural j that of the mill owner of the stream so 
far as it exceeds that of an ordinary riparian 
proprietor is conventional, i.c. it must be esteb- 
^hed by prescription or grant (IaORT> Sblborne, 

(9) In the natural state of land, one part of it 
roceives support from another, upper tom lower 


strata, soil from adjacent soil. This support is 
natural, & is necessary, as long as the ataiua quo 
of the land is maintained ; &, thereforo, if one 
parcel of land be conveyed, so as to be divided in 
point of title from another contiguous to it, or 
(as in the case of mines) below it, the status quo 
of support passes with the i)roperty in the land, 
not as an easement held by a distinct title, but 
«is an incident to the land itself, sine quo res ipsa 
haberi non debet. All existing divisions of property 
in land must have been attended with this incident, 
when not excluded by contract ; it is for that 
reason often spoken of as a right by law ; a right 
of tlie owner to the enjoyment of his own propei’ty, 
as distinguished from an casement supposed to be 
gained by grant ; a right for injury to whicli an 
adjoining proprietor is responsible, upon the 
principle, sic utere tuo, ut alierium non laedas 
(Lord Spjlborne, C.). 

(10) I think it clear that any such right of sup- 
port to a building, or part of a building, is an 
easement ; it is both scientifically & practically 
inaccurate to describe it as one of a merely negative 
kind (Lord Selbornb, C.). 

(11) Though the right of support to a building 
is not of common right & must be acquired yet 
when it is acquired the right of the owner of the 
building to support for it is precisely the same as 
that of the owner of the land t*o support for it 
(Lord Blackburn). 

(12) Support to thfit which is artilicially im- 
posed upon land cannot exist cx jure naturcPf 
because the iliing supported docs not itself so 
exist ; it must in each particular case be acquired 
by grant, or by some means equivalent in law to 
gi’ant, in ord(jr t*o make it a burden upon the 
neighbour’s land, which (naturally) would be free 
from it (Lord Selborne, (J.). 

(13) If a building Ls divided into floors or “ flats,” 
separately owned, the owner of each upper floor 
or “ flat ” is entitled to vertical sxipport from the 
lower iiaii of the building & to the benefit of such 
lateral support as may be of right enjoyed by the 
building itself (Lord Selborne, C.). — Dalton v, 
Anuus (1881), 0 App. Oils. 740; 40 J. P. 132; 
30 W. B. 101, U. L. ; sub nom, I^blic Works 
(k^MRS. r. Angus & Oo., Dalton r. Angus & Co., 
50 L. J. Q. B. 689 ; 44 L. T. 844; affg, S. C. sub 
nom, Angus v. Dalton (1878), 4 Q. B. D. 102, 
0. A. 


Annotations : — As to (1) Apld. Lomoitro v. Davis (1881), 19 
Ch. D. 281. Consd. Kino v. Jolly, [lOlK'iJ 1 Cli. 480. 
Refd. Bell V. Love (1883), 10 Q. B. D. 647 ; Hughes r. 
Pcrclval (1883), 8 App. Cas. 443 ; Hardaker r. Idle 
District Ciouucll, 118»(>] 1 Q. B. 335 ; Blake v. Woolf, 
11898J 2 Q. B. 420 ; Jordeson v. Sutton, Southcoates & 
Drypool Gas Co., [18991 2 Ch. 217 ; Penny r. Wimbledon 

U. C. (1890), (>8 L. J. y. B. 704 ; Gardner v. Hodgson's 
Kingston Breweries Co.. [1900] 1 Ch. 692 ; Robinson v. 
Boaoonsileld It, C., [1911 ] 2 Ch. 188 ; I'adbury v, Holliday 
& Greenwood (1912), 28 T. L. R. 491 ; Hurlstone v. 
L. Elec. Ry. (1914), 30 T. L. R. 398. As U) (2) Bold. 
Schwann v. Cotton. [1910] 2 Ch. 120. As to (3) Reid. 
Sturges V. Bridgman (1879), 11 Ch. D. 852 ; Cory v, 
Davies, [1923] 2 Ch. 95. As to (4) Refd. Greenwoll v. 
Low Beechbum Coal Co., [1897] 2 Q. B. 105 ; Edinburgh 
& District Water Trustees v. Cllppens Oil Co. (1902), 87 
L. T. 275. As to (5) Consd. Simpson r. Godinanchester 
Corpn., [1897] A. C. 090 ; Gardner v. Hodgson's Kingston 
Breweries Co., [1900] 1 Cli. 592 ; Union Lighterage Co. 

V. London Graving Dock Co., [1902] 2 Ch. 567. R^d. 
Norfolk V. Arbuthnot (1880), 5 C. P. D. 390 ; Goodman 
V, Saltash Corpn. (1882), 7 App. Cas. 033 ; Russell v. 
Watts (1885), 56 L. J. Ch. 158 ; Harris v. Do Pinna 
(1880), 33 Ch. D. 238 ; Perry v. Karnes, Salaman v, 
Karnes, Mercers' Co. r. Karnes, [1891] 1 Ch. 058 : Corbett 
V, Jonas, [1892] 3 Ch. 137 ; Wheaton v. Mapie, [1893] 
3 Ch. 48 ; Ckiastey v, Ackland (1895), 72 L. T. 845 ; 
A.-G, v. Antrobus (1905), 74 L. J. Ch. 699 ; (5ablo v, Bryant, 
[1908] 1 Ch. 259 ; Pwllbach Colliery Co. t?. Woodman, 
fl9l5] A. C. 634. As to (6) ]^fd. Hyman r. Van Don 
Borgh, [1908] 1 Ch. 167. As to (7) Rrtd. Lcmaitre v. 
Davis (1881), 19 Ch. D. 281 ; Bass v. Gregory' (1890), 25 
Q. B. D. 481 ; Perry r. Karnes, Salaman v. Karnes, 
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Mercers* Co. v. Eamos, [1891] 1 Ch. 058 : Simpson v, 
Godmanchestor Coran., [1897] A. O. 696 ; 1. K. Comrs., 
[1901] 1 K. B. 416: Union Lighterage Co. v. London 
Graving Dock Co., [1902] 2 Ch. 557 ; Selby v. Whitbread. 
[1917] 1 K. B. 736. An to (9) Coiud. Union Lighterage 
Co. V. London Graving Bock Co., [1902] 2 Ch. 557. Befd. 
.Tordesoii v, Sutton. Southcoates & Brypool Gas Co., 
11899] 2 Ch. 217 ; Ilowley Park Coal & Cannel Co. v. 
L. & N. W. Hy., [1913] A. C. 11. As to (10) Refd. Kino 
V. Jolly, [1905] 1 Ch. 480. As to (11) Reid. Greenwell v. 
Low Beeohbnrn Coal Co., [1897] 2 Q. B. 165 ; Southwark 
& Vauxhall Water Co. v. Wandsworth Boai'd of Works, 
[1898] 2 Ch. 603. As to (12) Consd. Tone v» Preston 
(1883), 24 Ch. D. 739 ; Union Lighterage Co. v. London 
Graving Bock Co., [1902] 2 Ch. 557. Refd. Lemaitro v. 
Davis (1881), 19 Ch. B. 281 ; Goodman t?. Saltash Corpn. 

( 1 882), 7 App. Cas. 633 ; Haigh v. West ( 1 893), 62 L. J . Q. B. 
532. As to (13) Refd. Tone v. l*reston (1883), 24 Ch. D. 
739. Oenerally, Mentd. TUvers v. Adorns (1878), 3 Kx. D. 
361 ; Duke v. Courage (1882), 46 J. P. 453 ; Esdaile v. 
Payne (No. 2) (1885), 53 L. T. 21 ; Bicker v, Popham, 
lladford (1890), 63 L. T. 379 ; Crawford v. Consett L. B. 
(1891), 55 J. P. Jo. 218 ; Smith v. Baxter, [1900] 2 Ch. 
138 ; Cribb v. Kynooh, [1907] 2 K. B. 548 ; A.-G. v. 
Horner (No. 2), [1913] 2 Ch. 140 ; Kirby v, Chcssnm 
(1913), 30 T. L. R. 16 ; Hall v. Manchester Corpn. (1914), 
111 L. T. 182 ; Lyell v. Hothfleld, [1914] 3 K. B. 911 ; 
Cox V. Coulson, [1916] 2 K. B. 177. 

5. .] — special Act authorised the M. rail- 

way CO. to construct an underground railway, 
& provided that with respect to lands under 
a highway the co. should not be required wliolly 
to take such lands, but might apiiropriate & use 
the subsoil & under-surface. Under this Act the 
(50. constnjctt^d a tunnel under a highway for the 
puriioses of the railway : — Held : upon the true 
construction of their special Act the co., had with 
respect to the tunnel an interest in land & not 
merely an easement ; the tunnel was a “ heredita- 
ment” within the meaTiing of J-and Tax Act, 
1797 (c. 5), s. 4, & the co., was in respect thereof 
chargeable with the land tax imposed by that 
Act. 

I think it right to notice that, in one of the 
clauses of their special Act of 1879, the interest 
of the co. in strata under-lying a highway is re- 
fen’ed to as an ctisement, wliich Is a mere buMcn 
upon the proprietary right of the owner in fee. 
It may consist either in restraining, for the benefit 
of the dominant tenement, certain uses which its 
owncir might otherwise make of the servient land, 
or in comiieUing him to submit to uses of that land 
by others, which are not incompatible with his 
retaining the right of property. In this case, so 
long as th(j tunnel is used for railway purposes, 
the inUirest of the owner from whom it was appro- 
priated appears to me to be entirely ousted. I 
am of opinion that, in the present question, regard 
must be had to the substance & true legal charact(u* 
of the interest conferred upon the co. by statute, 
& not to general terms, occurring in the statut^e, 
which inaccurately describe it (Lord Watson). — 
Metropolitan By. Co. v, Fowler, [1893] A. 0. 
410 ; 02 L. J. Q. B. 5.53 ; 09 B. T. 390 ; 57 J. P. 
750 ; 42 W. K. 270 ; 9 T. B. B. 010 ; IB. 204, 
H. L. 

Annotations : — Refd. Talf Vole Ily. v. Cardiff lly., 11917 J 
1 Cb. 299 ; Derry v. Sanders, [1919] 1 K. B. 223. Mentd. 
Halkyn District Minos Drainage Co. v. Holywell Union 
(1893), 3 Rydo Rat. App. 338 ; Southport Corpn. v. 
Ormsklrk Union Assmt. Cora., [1894] 1 Q. B. 196 ; Farmer 
V. Waterloo & aty Ry., [1895] 1 Ch. 527 ; Westminster 
Corpn. V. Johnson, Same v. I'uller, [1904] 2 K. B. 7.17 ; 
Newton Chambers v. HaU. [1907] 2 K. B. 446 ; .I^Jverpool 


11916] 2 A. C. 618. 

PART I. SECT. 2, SUB-SECT. 1. 

6 i. Interest in landA — A deed 
granting aU the right, tiUe, interest, 
titc., of A. in & to the water privilege 
of a pieces of land, conveys only an 
easement in the land, & no intere.st in 
I lie land Itself ; therefore the giantee 


Sect. 2.--CHARACTER1STICS. 

Sub-sect. 1. — In General. 

6. Interest In land.] — Qodley p. Frith (1009), 
Yelv. 159 ; 80 E. B. 100. 

7. .] — ^An action for obstructing a right 

of way is not an action concerning the freehold or 

* inheritance, or title of land, &, tiiorefore, is pre- 
vented being removed out of an inferior ct. by 
21 Jac. 1, c. 23. On removing sucli an action, a 
recognisance must be entered into, under Inferior 
Courts Act, 1778 (c. 70), though the action is for 
damages only. A recognisance in tiu; alternative, 
to pay the debt & costs, or rcuider deCt. to prison, 
is bad.— Franks r. Quinske (1839), 2 Will. Woll. 
& H. 58 ; 3 Jur. 1104. 

8. .] — (1) Tlie right of suppoit is not an 

easement but one of the ordinaiy rights of pro- 
perty. 

Comrs., und(‘i* an enclosure Act, made an award 
in 1770 allotting a certain portion of surface land 
to I*., & the minerals underneath the same land to 
11. The award (ixccuted by P., Ac other land- 
owners, but not by 11., contained a covenant l)y 
the several proi)ri(itoi*s, parties thereto, stating 
“ that the mines so allotted may for ever after 
be held & enjoyed by the pei-sons to whom the 
same are assigned, a(;cording to the true intent of 
this award, & be worked accordingly without in- 
lorr'ui)tion of any other iiei*sons parti(js th(^rt4o, & 
those claiming under them ix^spcjctively, who for 
ilio time being may be owners of the surface under 
wliich such mines ai*e situatt?, & without being 
subject or liable to any action hir damage on 
acQOunt of working the same*, by reason that tin* 
surface may b(i rcndoi’cd umwen At Jess commo- 
dious to th(i occupuu’s thereof by sinking in hollows 
or being othiirwusci injured ; the proprietoi*s having 
agreed with each other to accept their mspeotivc 
allotments, subject tx) any iriconv<inience or in- 
cumbrance wliich may arise from the causes afore- 
said.” Ever since the date of the award the 
surface hiul been occupied by 1\ At his assignees, 

I whoso int<5rests had vostfHl in pltf.. At the mines 
i by H. At Ills assignees, wlio wenj now repi*csenU^d 
I by deft. llous(‘s wore built upon the land of P. 

I after the award. Aft^jr they iiad liecn standing 
i more than twenty yc;ars, the surface land & houses 
I were injured by the subsidence of the soil, caused 
i by the working by deft, of tin undiu-lying mineivUs. 

I The working ha<l beem carried on without any 
I nt*gligen(je on the part of deft., At a<'cording to the 
I custom of mining in the neighbour) lood :—U(M : 

, plii. liad acquireci the titl(*. tx) the surface soil with 
! only a qualified right of su])pori;. At subject the 
! covenant, & could not, thfirefort?, maintain an 
! action against deft, for the damage caused to the 
surface )>y the working of tJie mines in tlie usual 
: & proper way. 

I (2) An easement must b<i an int<3r(;st m or over 
i the soil ; but the owner of the mines might have; 
i removed every atom of the minerals without btnng 
' liabl (5 to an aetion if the soil above liad not fallen. 

! 8o, if the superincumbent strata nisUid on the 
I minerals, he might have abstracted them, Ac su)^ 
i stituted stone, or brick or any other substance, « 
would not have incurred any liability if the sur- 
' face liad not sunk. In such case? Die consequential 


cannot by virtue of the deed main^ln 
trespoHS for au entry on the tod.- 
WlLBON V. SlNCLAIK (1856), J AU. 
343.— CAN. 

5 il. .]- -A deed, after yrranting 

certain land, describinif it hy 
boiindfl. continued, “ also a road forty 


feet wide,” adding to tho doscription 
thereof Sc not imdudod In tho above 
(luantity of land ** '.—Held : the fee in 
tho freehold therein did not pass to tho 
(cranieo but merely an easement of the 
right of way over tho land. — Fjstikr v, 
Wkrsttcr (1895), 27 O. R. 35.— CAN. 
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damage is the cause of action ; & Stat. Limitations 
would run only from the time when the injury 
was sustained, & not fi*om the time when the act 
was done. The award then cannot bo treated as 
a grant of the surface with a qualified easement of 
support from tlie mines below (Cresswell, J.). < 

(3) I am of opinion that it is competent to the 
owner of land, on or after the severance of the 
mines, to grant to the grantee of the mines the 
right to damage the surface. I cannot see how, if 
there may not be a grant of mines, & of the right 
to -enter, sink sliafts, & work, there may be such 
a grant as that contended for here. Nor can I 
see how, if a grant of the right of unobstructed 
light & air, or of support of the soil, to an adjoining 
owner, would bo good, a grant of such a right as 
claimed here would not be. My brother Hayes 
said presumed grants of windows & of support 
were idle fictions, which ought never to have been 
invented : perhaps so ; but the fact that they 
were shows that the inventors & everybody else 
supposed that real grants of such a nature would 
bo good. But another objection is taken. It is 
said that o.ll easements suppose a right exercised 
over the servient tenement ; even in the case of 
lights it is the passage of the rays of light & of 
air ; in the support of the neighbouring soil it 
is its continuance in its place ; & that the claim 
of deft, here is not to do something on pltfs.’ land, 
but merely not to be sued for what he does on his 
own. It is no a.nswer to this o- jection to say 
that it is exceedingly subtle. It certainly would 
be strange if such a right could not be given with 
a grant of an estate in the mines, but could, to a 
licence ; & yet to the latter the objection would 
not apply. And I think the true answer to it 
(assuming deft, claims an easement) is, that the 
rules which are applicable to owners adjoining 
vertically, which is the natural order, are not 
applicable where there is an unusual order of 
things, viz. a division of horizontal ownership 
(Bbamwell, B.). — Bowbotiiam V. Wilson (1867), 
8 E. 4fc B. 123 ; 27 Ti. J. Q. B. 61 ; 29 L. T. O. S. 
357 ; 3 Jur. N. S. 1297 ; 5 W. R. 820 ; 120 E. R. 
46, Ex. Ch. ; affd. (1860), 8 11. L. Cas. 348, IT. L. 


AnfioUitimis : — Js to (1) Confld. Williainn r. Boguall (1866), 
16 W. a. 272 ; Wakefield v. Bucelouch (1867), L. 11. 4 Kq. 
613 ; JJoxt V. Gill (1872), 7 Ch. App. 699. Apld. Smith v. 
Parby (1872), L. 11. 7 Q. B. 716; Aspdea v. Seddon 


(1875), 10 Ch. App. 394 




. 394 Consd. Daltou v. Aogus (1881), 
Bell V. Love (1883), 10 Q. B. D. 547. 


Sitwell V. LoTidosborough. I1905J 1 Ch. 460. Distd. 
Butterknowlo Colliery Co. v. Bishop Auckland InduBtrial 
Co“Ojj. Co., L1906J A. C. 305. Consd. Davies v. Powel 
Duffryn Steam Coal Co. (No. 2) (1921), 91 L. J. Ch. 40. 
Reid. Duerdale v. IlobortKOii (1857). 3 K. & .T. 695 ; 
Bonomi v. Backhouse (1859}, E. B. He E. 646 ; Brown v. 
Boblns (1859), 4 H. & N. 186 : Scots Mines Co. v. Lead- 
hills Mines Co. (1859), 34 L. T. O. S. 34 ; Solomon v. 
Vintners* Co. (1859), 4 H. & N. 585 ; Blackett v. Bradley 
(1862), 1 B. & 8. 940 ; Shafto v. Johnson 11863). 8 B. & S. 
252, n. ; Murohie v. Black (1865), 19 C. B. N. S. 190 ; 
I^oud V, Bates (1865), 6 New Bop. 92 ; Blohards v. 
Hamer (I860). 4 11. Sc 6. 55; Woodall v. Hingley (1860), 
14 L. T. 167 : lUohards v. Jenkins (1868), 18 L. T. 437 ; 
Buoolouoh V. Wakefield (1870). L. B. 4 H. L. 377 ; Eadon 
V. Joltoock (1872), L. B. 7 Exeh. 379 : Dtxon v. WMte 
(1883), 8 App. C!as. 833 ; Pountney v. Clayton (1883), 
11 Q. B. D. 820 : N. B. By. v. Pork Yard Co., 11898] 
#A. C. 643 ; Davies v. Powell Dufliyn Steam Coal Co., 
[1917] 1 Ch. 488 : Thomson v. St. Catharine's College, 
Cambridge, Sc Mappln's Masbro* Old Brewery, St. 
Catharine’s College, Cambridge v. Bosso (No. 2) (1918), 
118 L. T. 758 ; Westhonghton U. C. v. Wigan Coal & Iron 
Co., [19191 1 Ch. 159. As to (2) Confd. Dalton v. Angus 
(1881), 6 App. Cas. 740. Bold. Parley Main ColUery Co. 
V. Mitchell (1880), 11 App. Cas. 127. Aa to (3) (Amd. 
Dalton V. Angus (1881), 6 App. Cas. 740. OeneraUy. Reid. 
Butterley Co. v. New Huoknall Colliery Co., 11910] A. O. 
381 ; Consett Industrial Sc Provident Soo. v. Consett 
Iron Co., 11922] 2 Ch. 135 ; Consett Waterworks Co. v, 
Bitson (1889), [1922] 2 Ch. 187, n. Mentd. Jones v. 
Tapling (1862), 8 Jur. N. S. 333 ; Hammersmith, etc. 


By. V. Brand (1869), L. R. 4 H. L. 171 ; Ramw 
Bkir (1876), 1 App. Cas. 701; Hall v. Bvron (mD. 
4 Oh. D. 667 ; G. N. By. v. I. B. Comrs., [1901] 1 K. B. 
416. 


9. .] — Dalton v. Angus, No. 4, ante. 

10. .] — The purchaser of a piece of land 

agreed, as part of the consideration, to grant 
within a given time to the vendor a right of way, 
& to make a road with sewers leading to other 
land belonging to the vendor. The purchaser 
was imable to grant the right of way or to make 
the road & sowers until long after the time fixed, 
So the vendor brought an action for specific per- 
formance & for damages, ^ the other land had 
remained unproductive until the road was made : 
— Held : judgment for specific performance with 
costs must bo given but no damages, as the con- 
tract was for a sale of real estate ; there being no 
distinction between a contract to grant a right of 
way & make a road & sewers, &; a contract to sell 
real estate. — ^R owe v. London School Board 
( 1887), 30 Ch. D. 010 ; 57 L. J. Ch. 179 ; 67 L. T. 
182 ; 3 T. L. R. 672. 

Annotation: — Reid. Morgan v. Bussoll, [1909] 1 K. B. 357. 

11. Incorporeal right.] — Hkwlins v. SinppAM, 
No. 2, ante. 

12. .] — (1) A railway co. gave notice of 

their intention to widen their railway, by making 
an arch over the land of P. & C., which was used 
as a manufactory. P. & C. gave the co. notice 
to take all their nuinufactory. The co. then gave 
the usual notices to the sheriffs to summon a 
jury to assess the value of the property — ^property 
in the nature of an (^asement comprised in tlie 
original notice, taking no heed of the counter- 
notice. Cn a bill filed by P. & C., the co. were 
i^strained from proceeding befoi*o the jury until 
they had agreed to purchase the whole of the 
manufactory, pltfs. undertaking to sell the same, 
&, to make a good title. Tlie co. then served 
another notice on P. &; C., withiRawing the 
original notice, & giving notice of intention to 
summon a jury to assess the value of the whole 
manufactory. P. & C. filed a second bill against 
tlie co. to restrain them from proceeding pursuant 
to these notices ; the co. offering to submit to 
any mode of valuation, either of the easement or 
of the whole manufactory which the ct. might 
direct, the injunction was refused, as such an 
injunction would restrain the co. fi*om taking that 
which P. & 0. had undertaken to sell, & upon 
wliich imdei’taking the original injunction had 
been granted. 

(2) A right of way is not an hereditament 
within the meaning of Lands Clauses Consolidation 
Act, 1845 (c. 18). 

(3) A right of way may bo considered as a right 
upon, in, & connected with a particular property, 
but no right of way, or any number of rights of 
way, can form a pait of that particular property. 

(4) A notice to take an easement is not war- 
ranted by above Act. 

(6) Where a notice & countemotice are given 
under sect. 62 of above Act, the two notices are 
to be considered, with a view to the exercise of 
the compulsory powers of the Act, as one amalga- 
mated notice. — ^P incthn v. London & Blackwall 
By. Co. (1864), 6 De G. M. & G. 861 ; 3 Eq. Rep. 
433 ; 24 L. J. Ch. 417; 24 L. T. O. S. 196 ; 18 
J. P. 822 ; 1 Jur. N. S. 241 ; 3 W. R. 125 ; 43 
E. R. 1101, L. C. & L. JJ. 


Annotations : — Aa fo (1) Consd. Sohwinge v. Loudon &; Blaok- 
woU By. (1855), 3 Eq. Bep. 536. Reid, lie Met. Diet. By. 
Sc CoBh (1880), 13 Ch. D. 607. Aa to (2) Reid. G. W. By. 
V. Swindon Sc Cheltenham By. (1884), 9 App. Cas. 787. 
Aa to (3) Consd. G. W. By. v. Swindon Sc Cheltenham By. 
(1884), 9 App. (Jas. 787. Aa to (4) Con^. Ixigi^ v. Mid. 
By. (1860), 3 L. T. 533. QeneraUy, Ment£ Haynes v. 
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Jlaynes (1861), 1 Drew. Sc Sm. 426 ; London Aflsoon. of 
Sbipowners & Brokers v. London Sc India Docks Joint 
Committee, 11802] 3 Ch. 242. 

13. •! — (1) A railway co. was entitled by 

special Act to acquire compulsorily an casement 

f tunnelling under land, unless a jury should 
.etormine that such easement could not be ac- 
luired by the co. without material detriment to 
he remainder of sucli land : — Held : the co. 
night enter upon the land for the purpose of 
naking the tunnel under Lands Clauses Consolida- 
ion Act, 1846 (c. 18), upon depositing the value 
)f the e^asement & could not be compelled to 
leposit the value of the whole land. 

(2) J ask myself whether this easement, or the 
right to construct this tunnel, is or is not a heredita- 
ment of some tenure. . It appears to me to be 
plainly a hereditament (Pry, J.). — ^11 ill v. Mid- 
land Ky. Co. (1882), 21 Ch. D. 143; 51 L. .1. Ch. 
774 ; 47 L. T. 225 ; 30 W. R. 774. 

Annotation: — As to (2) Consd. G. W, lly. v, Swindon & 
Choltenhojn lly. (1884), 9 App. Cas. 787. 

14. Incorporeal hereditament.] — By a special 
Act the S. co. were authorised to make a railway 
& to carry it across the railway of the G. co. at 
one point by a bridge over & at another by an 
archway under that railway, the archway to 
remain the property of the G. co. The Act, by 
sect. 8, which was inserted at the instance of the 
Q. co. for their protection provided that ihe S. co. 
should not purchase & take any land of the 0 . co. 
which the S. co. were authorised to use, enter 
upon or interfere with, but that the 8. co. might 
purchase & take, & the G. co. should sell &■ grant 
accordingly an easement or right of using the same 
in x^erpetuity for the purposes of the Act ; & by 
sect. 9, that if any dispute should arise respecting 
the matters aforesaid it should be settled by an 
arbitrator to be appointed under the A (it. JiancLs 
Clauses Consolidation Act, 1845 (c. 18), except 
where expressly varied by the special Act, was 
incorporated therewith & it was enacted that the 
words & expressions to which meanings were 
assigned by the above Act should have the same 
respective meanings unless there was something 
in the subject or context repugnant to such con- 
struction. The 8. co. gave the G. co. a notice to 
treat for the x>urchase of an easement or right in 
or over lands of the G. co. for the xmrposes of tlie 
crossing, & shortly afterwards a notice of their 
desire to enter ui)on & use the lands for those 
purposes, & of their intention to apply to the 
Board of Trade to api>oint a surveyor to deiyermino 
the value of such easement or right. The valua- 
tion \vas made, &> the 8. co. deposited the amount 
& entered into a bond under sect. 85 of the 1845 
Act. The G. co., having brought an action for 
an injunction to restrain the 8. co. from entering 
or continuing upon the lands mentioned in the 
notice to treat, or from putting in force any of the 
powers of the special Act or of the 1845 Act in 
relation to the compulsory purchase of land, on 
the groimd that the capita of the 8. co. had not 
been duly subscribed as required by sect. I (5 of the 

1845 Act: — Held: (1) the 8. co. could not b(*. 
restrained on that ground ; (2) the assertion of 
the rights conferred by sect. 8 of the special Act 
was not a “ putting in force of the powers of the 

1846 Act or of the special Act in relation to the 
compulsory taking of land ” ; even if the i>er- 
petu^ easements created by sect. 8 of the special 
Act would constitute “ land ** within sect. 10 of 
the 1845 Act yet the case had been taken out of 
the compulsory powers of tliat Act by sect. 8 of 
the special Act. 

We have, therefore, before us not the case of 


any known easement, or of any hereditament of 
any tenure known to the law, but a right the result 
of a Parliamentary arrangement of a peculiar & 
special nature (Lord Fitzgerald). 

It is clear to me that it is what the Statute calls 
it, an ojisement, or rather easements, & nothing 
more. . . . The respondents’ estate or interest 
then is (if an heredii^ment at all) incorporeal. . . . 
I am of opinion then that “ hereditaments ” 
includes “ incorporeal hereditaments ” (Lord 
Bramwell). — Great Western Ry. Go. v. Swin- 
don &: Cheltenham Ry. Co. (1884), 9 App. Cas. 
787 ; 53 L. J. Ch. 1075 ; 51 L. T. 798 ; 48 J. P. 
821 ; .32 W. R. 957, H. L. 

AnnotatUnia :"-A8 to (1) Refd. Charlton v. Uolloston (1884), 

28 Ch. D. 237 ; M.. S., & L. lly. v, Sheffield & South 

Yorkslilro Nuvigatiou Co. (1890), 6 T. L. II. 414 ; Tall 

Vale lly. v, Cardill Ry., fl917] 1 Ch, 299. Ar to (2) Apld. 

Jic Gerard Sc Beechain’H Contract, [18911 3 Ch. 295 ; 

lie C. & S. L. lly. & St. Woolnoth & .St. Mary 

Woolchurch Uaw, [1903] 2 K. B. 728. 

16. .] — By an agreement under seal 

dated 1854, & m^e betwe(3n H., the owner in fee 
of land, & a railway co., wliile a bill, which subse- 
quently became an Act, was before Parliament. t;fj 
enable the co. to construct certain railways in- 
tended to pass to a great extent over H.’s land, it 
was agreed that II. should, immediately after the 
Xtassing of the bill, grant to the co., by lease in 
the form set out verbatim in the agreement, a 
“ way-leave ” over his land, with the right to 
make & use the railways thereon. Thti form of 
lease so embodied in the agi*ecmcnt purported to 
grant to the co. a way-leave & right to make & 
use the railways, or such parts thereof as were to 
pass over H.’s land, for the term of 1,000 years, 
the CO. iiaying to II. a specific^d rtniii on coal 
caiTiod over any i)art of the railways compre- 
hended in the special Act, to Port B. The form 
of lease gave 11. powers of distress & entry for 
non-payment of rent, & contain (*d a covenant by 
the co., with 11., to pay th(i rtmt to him. No 
formal lease was ever ex(?ciitcd, but the co. 
entered on 11. ’s land Sc constnKJtcid th(j railways. 
One of them, the M. branch, partly crossed H.’s 
land, & coal was carried over it to B. For up- 
wards of forty years from the date of the agree- 
ment rent was paid by thcj no. for coal carried ov(!r 
this branch so far only as it ci-ossed IT.’s land, th(» 
parties acting throughout on the assumxjiion tJiat 
under the agreemcuit no rent w/is i)ayable for coal 
not carried over IT.’s land. In an action brought 
by n.’s successor in title to th(j land against the 
CO., claiming that, according to th(i true construc- 
tion of the agreement, rent was payable for coal 
piissing over any part of the M. branch tc) B., 
whether it crossed his land or not ; — TlrM : (1) th(i 
agreement with the embodied form of lease was 
not an executory instrument, but must be con- 
strued as an agreement, cc»mplete in all it.s terms, 
for a lease of a way-l(javo for 1,000 years ovcii* 
JL’s land ; (2) the agreement could not be nigarded 
as an ancient document cax)able of being construed 
by the light of contemporaneous usages, but must 
be construed according to its literal Tneanirig, 
namely, that rent was payable for coal carried 
ovc^r any part of the M. branch to B., whether it 
crossed 11. ’s land or not ; (3) the way-leave granted 
was an incorporeal hereditament annexed to the 
land in the hands of H, or liis successors in title ; 
(4) the rent, whether for coal carried over H.’s 
land or not, must be regarded as x^ayable in respect 
of the land leased, & was consequently payable 
to pltf. as the owner of the reversion within 32 Hen. 
8, c. 34, 8. 1, & not to H.’s legal personal repre- 
sentative, there being sufficient privity of estat^e 
between the owners of the land over which the 
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8e^. 2. — Characteri siica : Sttb-aeci s, 1, 2 cfc 3 , A."] 

way-leave was granted & the co. to enable such 
owners to sue the co. on its covenant.— North 
Eastern By. Co. v, llAfmNQB (Txird), [1900] 
A. C. 260 ; 09 L. J. fJli. 516 ; 82 L. T. 429 ; 10 
T. L. B. 325, H. L. ; affg. 8. 0. sub nom, Hastings 
(Lord) v. North Eastern By. Co., [1899] 1 
Ch. 656, C. A. 

Annotations : — As to (2) Refd. Van Dloinon*s Land Co. v. 
Table Cape Marine Board, [I90G1 A. C. 92 ; Watoham v. 
EoHt Africa I’rotectorato, 11919] A. C. 533. As to (4) 
Refd. Brown v. Poto, (1900] 2 Q. B. 653. OeneraUy, 


16. Settled Land Act, 1882 (c. 38), 

s. 2 (10).] — An oascmont is not an incorporeal 
hereditament witliin the above sub-sect. — lie 
Brotherton, Brotherton V, Bkotiierton, Re 
Markham’s Seitlement (1907), 77 L. J. (’h. 58 ; 
97 L. T. 880 ; 52 Sol. Jo. 44 ; on appeal (1908), 
77 L. J. Ch. 373, C. A. 

Annotation Mentd. lie WestmJnBter'a S. E., WoBiminater 
r. Sbaftesbury, [19211 1 Ch. 585. 

17. Whether rent may Issue out ot ease- 
ments.] — M. granted to J. a leaseliold interest in 
cert4iin premises, for the term of 30 years, to be 
coinpuU»d from Mar. 10, 1839. On Nov. 10, 
1846, J. demised to deft, the same premises for 
the t<Eirm of 23 yearn, reserving a rent., & afterwards 
assigned his interest to pltf. Pltf. sued lo recover 
arrears of rent. By the dec^d entered into by 
deft. &> J. licence & libert.y was giv n to deft, to 
use, during the continuance of the dtunise, a certain 
railway, jointly witli J. Pltf. had after the 
assignment to liim, & bofonj t.he rent for which 
the action was brought/ became due, prevented 
deft, from using the railway : — Held : tiiis con- 
stituted no answer to the action, tis the i*ent issued 
out of the thing deniiseil, &. not out of the ease- 
ment to use the railway. — WiiJdAMH v, llA'i'WAUD 
(1859), 1 E. & E. 1010 ; 28 L. J. Q. B. 371 ; 33 
L. T. O. 8. 344 ; 5 .Tur. N. 8. 14 17 ; 7 W. B. 503 ; 
120 E. B. 1200. 

Annotations Evans r. Itobins (1863), 11 L. T. 211 : 

Chappell V. Mason (1894), 10 T. L. B. 491. Mentd. Wocld 
r. Porter, [1916] 2 K. B. 91. 

18. .] — Lauds Clauses Consolidation Act, 

1845 (c. 18), s. 10, empowers an absolute owner U) 
sell land to the promoters of an undertaking for 
“ an annual rentcharge ” & sect. 11 charges the 
“ yearly ronts^ reserved ’’ upon tlie rates payable 
under a special Act. Liverpool Corpn. Water- 
works Act, 1855 (which incorporates Lands Clauses 
Act) by sects. 2 & 3, enables the corpn. to purchase, 
& persons empowered by Lands Clauses Act to 
convey lands, to grant lands & etisements, “ at an 
annual or other rent.” Under above Acts a 
limited owner conveyed land & an absolute owner 
granted easements to the corpn. In both cases 
a peipetual y<?arly rent was reserved : — Held : the 
Liverpool Act, ss. 2 & 3, extended the provisions 
of Lands Clauses Act, ss. 10 & 11, & gave to a 
limited owner the same power of soUhig for a 
rentcharge as an absolute owner, & also enabled 
an casement to be purchased for a rentcharge, so 
that the rents reserved were charged upon the 
rates. 

Although rent cannot issue out of an ea^ment 
at common law, yet it may by statute. — Re 
Gerard (Lord) & Beecham’s Contract, [1894] 


3 Ch. 296 ; 63 L. J. Ch. 095 ; 71 L. T. 272 ; 42 
W, B. 678 ; 7 B. 519, 0. A. 

See, generally, BENTdiAROES & Annuities. 

19. Right of distress on land occupied as ease- 
ment.] — Can (a distre^ss) be made upon property 
situated upon land which is not parcel of the 
demise-land of wtiich the tenant has at most an 
easement ? . . . 

The total absence of all clear & direct authority 
upon such a point is, I think, decisive against it 
(Alexander, C.B.).— Capei* v. Buszard (1829), 
6 Bing. 150 ; 3 Y. & J. 344 ; 3 Moo. & V. 480 ; 
130 E. K. 1237 ; affg. 8. C, tnib nom. Buszard v. 
Capkl (1828), 8 B. & C. 141 ; 6 L. J. O. 8. K. B. 
267.. 

Annotations AM. l*errlng v. KmcrBoii (1905), 75 

L. J. K. B. 12. Refd. Hancock v. AiiBtiu (1863), U 
C. B. N. S. 634. Mentd. Cutbbort v. Kobinson (1882). 
51 L. J. Ch. 238. 

■ .]- See, generally. Distress. 


Sub-sect. 2. — Must be Appurtenant to Land — 
No Easements in Gross. 

20. General rule.] — In an action of trespass 
defts. justified under a right of way supposed to 
have been conveyed to them by 8, The deed was 
set out by j^ltf. & tlie description of the parcels 
conveyed contained the following words ; “ To- 
gether with all ways, etc., particularly the right 
<& privilege to &. for the owners & occupiers of, etc. 
(the pr(‘mises conveyed) & all persons having 
occasion to resort tiHjreto, of passing & repassing 
for all i)urposcs in, over, along, & tlirougli a certain 
read,” et/<j. (dcscribhig the locus in quo). Defts. 
in llieir plea, afU^r stating the conveyance to 8. in 
tile terms of the deed, & deducing their title from 
8. under a conveyantje to tJiem of the same ” lands, 
f-eriements, henHlitaments, premises, &; appur- 
tenances,” as tliose convoyc'd to Mm by the above- 
mentioned deed, allciged that they being owners 
A: occupiers of the premises, tS& liaving occasion for 
their own purposes to use the rigiit As privilege 
granted by the conveyance to 8. did on foot, etc., 
pass A. repass (for the purposes of Uiom, defts., 
along tile road, etc*., (the Unrtis in quo) : — Held : 
(1) tlic right granted by the conveyance to 8. was 
not restricted to a user of the road for purposes 
connected with tlie enjoyment of the land con- 
veyed t/O iiim by the same deed ; (2) the con- 
veyance to defts. of the land conveyed to 8. &; its 
appurtenances, could not give defts. as owners & 
occupiers of that land, a riglit of road over other 
land for purposes unconnected with the enjoyment 
of the land of whicli they were owners & occupiers, 
& therefore did not pass to them the rights which 
8. had over the locus in quo. 

A vendor cannot create rights not connected 
with the enjoyment of the land & annex them to 
it ; nor con the owner of land render it subject 
to a new species of burden, so as to bind it in the 
hands of an assignee. — ^Ackroyd v. Smith (1850), 
10 C. B. 164 ; 19 L. J. C, P. 315 ; 15 L. T. O. 8. 
395 ; 14 J'ur. 1047 ; 138 E. 11. 68. 

Annotations: — As Coned. Thorpo v. Bruinfltt (1873), 

8 Oh. App. 650. Dim..SimpBon v. Godmanohoster Corpn., 
[1897] A. C. 696. llichardB v. Harper (1856). 35 

L. J. Ex. 130 ; Skull v. Glenlstor (1864), 16 O. B. N. S. 81 * 
Shuttleworth v. Le Flomiii«r (1865), 19 0. B. N. S. 687 : 
Nuttoll V. Braccwell (1866), L. R. 2 Exoh. 1 ; Edgar r. 


PART I. SECT. 2, SUB-SECT. 2. 

20 i. General rule .\ — Thoro is no 
such thing as an ** oasoment in gross ** 
in the proper sense of the words : an 
easement must bo appurtenant to 
some partioular piece of land, or to the 
ownership of a partioular piece of land. 


— ^Millrr V. Tipunq (1018), 43 O. L. R. 
88 ; 43 D. L. R. 469,— CAN. 

20 ii. .] — Deft, claimed a right 

of way over pltf. *8 land under an agree- 
ment with K., who was entiUod to a 
right of way over the land in question 
as appurtenant to land owned by him : 


— Hdd : the right of way to which 
K. was entitled could not by agreement 
be transferred In gross to deft., for no 
one can have such a way but ho who 
has the laud to which it is appendant. — 
Dorey e. Rafuse (1919), 52 N. S. R. 
61. — CAN. 


20 iii. 


“.] — There is no such 
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English Flshories Hpoolal Comru. (1870), 23 L. T. 732 ; 
Iloyal t?. Yaxley (1872), 20 W. It. 903 ; Thames Con- 
servators V. Kent, [1918] 2 K. B. 272. As to (2) Expld. 
Thorpe v, Brumfltt (1873), 8 Ch. App. 660. Re!d. 
Itiohards v. Harper (1866), 35 L. J. £x. 130 : Loudon & 
Westminster Loan Sc Discount Co. v. Drake (1859), 6 

0. B. N. S3. 798 ; Bailey v, Stephens (1862), 12 C. B. N. S. 

91 ; Ellis V, Bridgnorth (]orpn. (1863), 15 C. B. N. S. 52 ; 
HiU V. Tuppor (1863), 2 H. & O. 121 ; Chostorflold v. 
Harris, [1908] 2 Ch. 397 ; A.-G. v. Homo (No. 2), [1913] 

2 Ch. 140. Generally, Mensd. Saunders v. Latcham 
(1855), 4 W. It. 97 ; Limmsr Asphalto Paving Co. v. 

1. R. Comrs. (1872). L. R. 7 Exch. 211 ; Lukor v, Dennis 
(1877), 7 Ch. D. 227 ; G. N. Ry. v. I. R, Comrs., [1901] 

1 K. B. 416. 

21. .] — A prescriptive right to go upon 

the foreshore & to place &. let on hire chairs & 
seats on the sands for profit cannot bo claimed as 
the Prescription Act, 1^32 (c. 71) docs not apply 
to easements in gross. — Hamsoate (Jorpn. v. 
Debjjno (1906), 70 J. P. 132 ; 22 T. L. K. 360 ; 

1 L. G. R. 495. 

22. Whether appurtenant to incorporeal here- 
ditament.] — A several fishery may exist either 
apart from or as incident to the ownership of the 
soil over which the river flows ; but where a 
several fishery is proved to exist, the owner of the 
fishery is to be presumed, in the absence of evidence 
to the contrary, to be the owner of the soil, 
whether it is a navigable river or a river neither 
public nor navigable. The use of . the word 
“ several ” or “ separalis piscaria ” is not necessary 
to create a several fishery. The grant of “ weirs ” 
is a grant not of a mere right of fishing, but of a 
corporeal hereditament consisting not only of the 
soil on which any x^articular weir is constiucted, 
but of the soil over which the river runs, & ujwjn 
which there is the right to construct weirs for the 
purpose of taking fish. A grant purpoHing 
give a definite length of several fisluiry may still 
be a good grant of a several fishery in x>art of the 
river so included though as to other paii of it tlio 
(-rown, at the time, had no several fisliery to give. 

Sernhle : an incorporeal right of way along both 
banks of a river may be a.ppendant to an incor- 
poreal right of fishing, the one being capable of 
union with the other without any incongruity. — 
Hanbury V, jENjfiNS, [1901] 2 (Ml. 401 ; 70 

L. J. Ch. 730 ; 65 .T. P. 631 ; 49 W. R. 615 ; 17 
T. L. R. 539. 

Annotation : — Mentd. Beaufort v. Aii-d (1901), 20 T. L. R. | 
602. 

23. .] — In ord(U‘ to found a claim to an 

casement . . . there must be a dominant tencmimt | 
to which the easement can be attached. I can i 
find no authority for the suggestion that a right | 
of way can be considered to be such a dominant ; 
tenement for the purpose of having such a right | 
attached to it (Lord Alvp:rstonk, C.J.).--- A.-G. v, i 
Copeland, 11001] 2 K. B. 101 ; 70 Ja .T. K. B. i 
r.12 ; «4 L. T. 502 ; 05 J. J>. 581 ; 49 W. B. 480 ; ] 
17 T. L. R. 422 ; revsd. on other gi-ounds, [1962] | 
1 K. 13. 690, C. A. I 

*1 wwoteMon .‘—Mentd. Thomus r. Gower R. D. C., [1922] 

2 K. B. 70. 


Sub-sect. 3.— Dominant and Servient Tene- 
ments. 

A. In General. 

24. Necessity for dominant & servient tene- 
ments.] — Mounsky V. ISMAY, No. 3, ante. 

25. Distinguished from running powers over 
raiiway.] — The entry by a railway co. on land for 


the purpose of diverting over it a pubUc way 
which ran over lands already in the occupation of 
the co., is an entry with a view to the permanent 
user of the land within Lands Clauses Consolidation 
Act, 1845 (c. 18), s. 84 ; & no entry for such pur- 
pose is la\idul, except on payment of the proper 
purchase-money. 

It appears clear that to create an easement 
over land you must possess the ownership of the 
land. Every easement has its origin in a grant 
express or implied. The ijeison who can mak(3 
that grant must be the owner of t he land. But I 
must also observe that it appeal’s to me to bo an 
incorrect expression to speak of this as an case- 
ment. There can be no casement properly so 
called unless there he both a servient & a dominant 
tenemtmt. There is in this case no dominant 
tenement whatever. There can bo no such thing 
according to our law, or according to the civil 
law, as what I may term an easement in gross 
(liORD Cairnh, L.J.). — Ranokley V. Midland 
Ry. Co. (1808), 3 Ch. App. 306 ; 37 L. J. Ch. 313 ; 
18 L. T. 69 ; 16 W. R. 547, L. JJ. 

Anruttaiions : — Refd. Sinipsou v. GodmanclicHUir Oorpu. 
(1895), 64 L. J. Ch. 837 ; A.-G. v. Copeland, [1901] 2 
K. B. 101 (flC6 [1902] A. C. 690). Mentd. Beauchamp v- 
G. W. Ry. (1868), 3 Ch. App. 745 ; Dowllnfir v. I’outynool, 
Caerlcou & Newport Ry. (1874), L. R. 18 E<p 714 ; I*u|fh 
17 . Golden Valley Ry. (1879), 41 L. T. 30 ; LooHomore r. 
Tiverton & North Devon Ry. (1882), 22 Ch. p. 2o ; 
Wilkinson v. Hull, Barnsley & West Riding Junction Ry. 
& Dock Co. (1882), 46 L. T. 455 ; Mocfle v. (Jallander Sc 
Ohan Ry., [1898] A. C. 270 ; Schweder v. Worthing Gas 
Light & Coke Co. (No. 2), 11913] 1 Ch. 118. 

26. .] — An action for trespass to land to 

wliich pltf. has an undisputml possessory title is 
not an action in which the title to any corporeal 
hereditament is in question, & is therefore triable 
in a county ct. 

A public right of navigation is not an casement 
within County Courts Act, 1S88 (c. 43), s. 60, so 
as to oust the jurisdiction of the county ct. wlicro 
such a right is in question. 

Deft, claims only an efisement to do what lie 
has done. No doubt the term “ easement ” lias, 
sonuswhat loosely & inaccurafxily perhaps, but 
still with sulficierit accuracy for some purposes, 
been said to define the case of a public right of 
way, in which case there <*xists no dominant Aj 
servient tenement ; but in sl rictncss & according 
lo the proper use of legfd language, the term 
“ Cfisement ” do(‘s imply a dominant tenement in 
respect of which the casenicnt is claimed, & a 
servient tenement upon which the right claimed 
is exercised (IX)HD COTJCIUDGE, C.J.). — llAWKiNS 
r. Ruiter, [1892] 1 Q. B. 66S ; 61 L. J. Q. B. 
J46 ; 40 W. R. 238 ; 36 Sol. Jo. 152, D. C. 
Annotation : ~ -BM. Uowortli v. Sutcllllo, [1895] 2 Q. B. 358. 

27. .] — But if it is an easement it is 

t'lementary to say that you must have a dominant 

servient tcniemcrit. Vou cannot have a domin- 
ant tenement without some delinition of what is 
the tenement wliich goes by the name of tlie 
servient Umement. . . . Von cannot have a servient 
tenement witliout an area. You must liave lines 
defining some area (Cozens-Uardy, M.U.).-- 
Woodman v. Pwllbacii Colliery Co., l/rn. 
(1914), 111 L. T. 169, C. A.; affd. sub nom. 
Pwllbacii (^oluery Co., I/ro. v. Woodman, 
[1915 J A. C. 634, II. L. , . 

Annotations: — Mentd. I^rleut i?. MaiicheHter GV,iVm*o il* 
84 L. J. K. B. 1731 ; Malzy 

30H ; I’hclpH V. City of London 2 255 , 

A.-G. V. (Jory, Konnard r. Cory, [19211 1 A. o21 , 
Hansford r. Jago, 11921] 1 Ch. 322 ; Cory v. Davlnn. 
1 19231 2 (’h. 95. 


thing 08 an easoinont in gross In the l 
proper bodbo of tho word. — A damson 
r. Bell Telephonk Co. of Canada, 
Bell Telephone (Jo. of Canada r. 


Adamson (1920), 48 O. L. U. 24 ; 18 
O. W. N. 325.— can. 

20 iv. .] — There Is no Huch thing 


[ OH an casement in 
! BliOWNLKK (1884), 
) 57.— N.Z. 


grOSH. DOUSLIN V. 

3 N. Z. L. R. C. A. 
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Seci, 2,--^Characteristic8 : Svh-aect, 3, B, <fc C. (a) 

& (m 

B, Benefit of Dominant Tenement, 

28. Servient owner acquires no right to con- 
tinuance.] — ^Before 1800, a canal co., under powers 
of an Act of Parliament, diverted for the purposes 
of the canal a considerable part of the water from 
a brook which flowed through pltf.’s land, at a 
point above pltf.*s land, the rest of the water 
continuing to flow in its natural channel. In 
1847 an Act was passed authorising defts., a rail- 
way CO., to purchase the canal, to discontinue the 
use of it, & to fill it up, & sell such parts as were 
not used for the railway. Under these powers the 
use of the canal was discontinued in 1853 ; & in 
1884 defts. made a cut by which they restored to 
tlie brook at a point above pltf.’s land the water 
which hnd been diverted from it. In 1865 defts. 
conveyed the part of the canal on which they had 
made the cut to a purchaser in fee. The bed of 
the sti'eam, owing to tlio diminished scour of the 
water from 1800 to 1863, had been silted up, so 
as to be insuflicient to carr;j off the water coming 
down in extraordinary floods. In 1860 such a 
flood occurred ; the water overflowed pltf.’s land 
& damaged his crops : — Held : there being no 
obligation imposed upon the canal co. to continue 
the diversion, pltf. had no right of action. 

An easement exists for the benefit of the 
dominant ovmer alone, the ►'''rvii^nt owner 
acquires no right to insist on its cx>ntinuauce, or 
to ask for damages on its abandonment (C^O(^K- 
BURN, C.J.). 

The right of diverting water which in its natural 
course would flow over or along the land of a 
riparian owner & of convoying it to the land of the 
paHy diverting it, the aervituo aquae dueendac of 
the civilians, is an casement well known to the 
law of tliis ns of every other country. Ordinarily 
such an easenumt can bo created, according to the 
law of England only by grant or by long combined 
enjoyment from which tlie existence of a former 
grant may be reasonably presumed. But such a 
right may, like any other right/S, be creatA^d in 
derogation of a prior right by the action of the 
legislation (Cockburn, C.J.). — Mason tJ. Shrews- 
bury & Hereford Ry. Co. (1871), L. R. 6 Q. B. 
578 ; 40 L. J. Q. B. 203 ; 25 L. T. 230 ; 36 J. P. 
324 ; 20 W. R. 14. 

29. Exercise of easement beneficial to other 
owners.] — An easement, exercised for the benefit 
of the dominant estate, is not invalid merely 
because from the vorj nature of the right its 
exercise by the dominant estate confers some 
benefit upon other tenements. 


The corpn. of G. as owners of certain lands had 
for more than 200 years opened as of right the 
gates of certain sluices or locks belonging to applt. 
upon the river O. in time of flood or likelihood of 
flood in order to prevent damage to those lands : — 
Held : the casement was good & was none the 
worse because the exercise of it also benefited 
lands belonging to other persons ; & the corpn. 
could maintain their right either by Prescription 
Act, 1832 (c. 71), R. 2, or by the fiction of a lost 
grant. — Simpson v, Godmanchkster Corpn., 
[1897] A. C. 696 ; 66 L. J. Oh. 770 ; 77 U. T. 409 ; 
13 T. L. R. 544, H. L. ; affq,, [1896] 1 Ch. 214, 
C. A. 

AnnotaJtUms : — Mentd. Croyke v, Hatflolcl Chaso Lovol 

Oorpn. (1890), 12 T. L. R. 383 ; A.-G. r. Homor (No. 2), 

[1913] 2 Ch. 110. 

C. Burden on Servient Tenement, 

(a) In General, 

30. Whether servient owner bound to repair.] 

— PoMFRBT V, Ricroft, No. 482, post, 

31. .] — Where a servitude of support to 

a highway by a wall has been acquired, the owner 
of the highway, not the owner of the wall, in 
the absence of express stipulation to that effect in 
the instrument, if any, creating the easement, is 
bound to repair the wall when out of repaii* & 
insuflicient to suppoit & maintain the highway. 

Semble : such stipulation, covenant, or obliga- 
tion cannot be inf(jn'ed merely fi*om the fact that 
tlui wall has btjen on several occasions i*epah*ed 
by the owner of the wall or his predecessors in 
title. 

As a general rule easements impose no personal 
obligation upon the owner of the servient tene- 
ment to do anything ; tJie burden of repair falls 
on the owner of the dominant tenement (Lopes, J .). 
— Stockport & Hyde Division of Mac^.cussfield 
Hundred Hiouway Board v. Grant (1882), 51 
L. J. Q. B. 357 ; 46 L. T. 388. 

32. ,] — Jones v, Pritouaiu), No. 229, post, 

.] — See, also, Boundaries, V’^ol. VIJ., pp. 

291, 292, Nos. 173-187. 

33. Servient owner cannot make enjoyment 
more difficult.] — Jonesv.I^itciiard, No.229,po,sf. 

Construction, alteration Sc repair of way.] — See 
Part VII,, Sect. 0, sub-sect. 3, 1)., post. 

Alteration Sc repair of watercourses.] —See 
Part IX., Sect. 2, sub-sect. 4, post. 

Repair of water rights.]— Part IX., Sect. 3, 
sub-sect. 3, post, 

{b) Increase of Burden, 

34. Whether burden can be increased— Right 
of way.] — If A. has a way from 0. to B. & occui>ie8 


PART I. SECT. 2, SUB-SECT. 3.— B. 

a. General ndr.] — A right of way 
uppurtonant oxiats aololy for tbo boneflt 
of tho douiinaut tonement, & apart 
thorofrom has no cxlsloiico. — Reach 
(A. J.) C30. V, CliosLAND (J919), 43 
O. L. R. 209 ; 45 D. R. 140.— CAN. 

28 i. Servient ouner acquires no 
right <0 coniinuance ,\ — The ownor of a 
uorvient tenomont who takes water by 
an artificial stream from tho dominant 
tonomeut, oroatod by the owner of the 
latter for his own convenienco for tho 
imrpose of discharging surplus water 
upon tho Berrieut tenomont, aoquiies 
no right to Insist upon tho continuance 
of the flow, whloh may be terminated 
by the ownor of the dominant tene- 
ment ; ac the foot that tbo burden 
has boon Imposod for over forty years 
does not alter the charaoter of tho 
easement & oonvert the dominant 
into a servient tenomont. — O uvkr v, 
Lockie (1896), 20 O. R. 28.— CAN. 


28 ii. .] — Tho ownor of a scr- 

vient touemont cannot by pioscription 
acquiio a portion of tho dominant 
owner's servitude. — D uetkk v. Let- 
TEKSTKUT'S Execthok (1865), 5 S. 88. 
— S. AF. 


PART 1. SECT. 2, SUB-SECT. 3.— C. (a). 

83 i. Servient owner cannot make 
enjoyment more diMcvU ,] — Tho pro- 
piietor of tho sorvlont land can do 
nothing which tends to render tho 
oxeieiso of the servitude loss convenient 
than it was at tho date of ita creation. — 
Wheeler v , Black (1887), M. L. R. 
2 Q. B. 139 ; 9 L. N. 202 ; 14 8. C. R. 
242.— CAN. 

83 ii. .] — Tho ownor of tho 

servient tenomont has no right to 
embank cut, as against the owner of 
the dominant touemont, water entitled 
to flow through the servient tenement, 
because such water has been wrong- 
fully added to without any act or 


ueiauiD ino ownor oi tno uomluaut 
leneiueiit. — M ount Hurr Road I)is- 
'JTiifT (Inhabitants) v. Dent (1890). 
14 N. Z. L. R. 113.— N.Z. 

b. Must not be excessive , \ — Thoie 

can be no piescriptivo right in tho 
nature of a sorvitudo or ooaement so 
laiip) as to precludo the ordinary uses 
of property by tho owner of tbo lands 
affected. — D yce v. Hay (L^udy) (1852). 
1 Macq. 305.— SCOT. ’ 

c. Knowledge of servient owner.] 
- For tho purpose t)f acquiring a right 
of way or other oasemout under 
Limitation Act, 1877, s. 20, it is not 
nocessarj' that the onjojTnont of tho 
casomont shoidd bo kuowii to the 
servient owner. — ^A kzan r. Rakhal 
CHUjmER Roy CnownnnY (1883), 
I. L. R. 10 (3alo. 214.— IND. 


PART I. SECT. 2, SUB-SECT. 3.— C. (b). 

84 i. Whether burden can be in^ 
creased— Right of way.)— A right of 
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lands beyond 0. he cannot justify using the way I 
to those lands. | 

PFescription presupposed a grant, & ought to 
be continued according to the intent of its original 
creation (per OuB.). — Howell v. King (1074), 1 
Mod. Rep. 190 ; 86 E. R. 821. 

^nnotofipns ; — Confd. Skiill v. Glonister (1864), 10 C. B. N. S. 

81. Reid. Lawton v. Ward (1696), 1 Ld. Kaym. 75 ; 

Allan V, Gomme (1840), 11 Ad. & El. 759 ; Finch v. G. W. 

By. (1879), 5 Ex. D. 254. 

35. ' .] — (1) Under a light of way i 

over a close to a particular place, a man cannot 
justify going beyond that place. Therefore if a 
deft, justifies passing along a private way under a 
right of way to a close called A., pltf. may reply 
that he went beyond A. In an action for spoiling 
pltf.’s way with deft.’s carriages, deft, may 
Justify going along the way with the carnages of 
^ a third person, having a right to go along the way. 
(2) A man may prescribe for a way in himself & 
all those wlioso estate he has, without showing 
that tJie way is appurtenant to his estate. If he 
states that he was seised of two closes, & that ho 
& all those, etc., had a right of way, lanquam ad 
tenementa spectanteniy tlie ct. will reject the words 
** tanqiuim ad tenementa ajyectaniem” as surplusage. 
— Lawton v, Wabd (1696), 1 Ld. Raym. 75 ; 91 
E. R. 046 ; svb nom, Laughton v. Ward, 1 Lut. 
111. I 

Annotations : — As to (I) Consd. Skull v. Glcnlstcr (1864), 16 ' 

O. B. N. S. 81. Reid. AUan v. Gomme (1840), 11 Ad. & El. | 

759 ; Holt V. Daw (1851), 10 Q. B. 990 ; Finch v. G. W. 

By. (1879), 5 Ex. D. 254. Ch’rtcrally, Mentd. Atkinson v. 

Teasdalo (1772), 2 Wm. Bl. 817. 

30 . .] — SreULL V. (ILENLSTER, No. 706, 

post 

37. .] — (1) The immemorial user of 

a right of way for all purposc^s for which a road 
was wanted in the then condition of the property, 
does not establish a right of way for all purposes 
in an altered condition of thci property where that 
would impose a greater burden on the servient 
iitmcment. Wliere a road had been immemorially 
used to a farm not only for usual agricultural 
puiposes, but in certain instances for carrying 
building materials to enlarge the farmhouse && 
rebuild a cottage on the farm, & for carting away 
sand & gravel dug out of the farm : — Held : that 
did not establish a right of way for ciuting the 
materials required for building a number of now 
houses on the land. 

Is there any such evidence of user for purposes 
beyond what was necessary, & beyond wliat was 
reasonably required for the occupation of the land 
in its existing state, as that we (ian find that the 
riglit extends beyond that ? I agree, if we foiitul 


that several houses had been built from time to 
time, & that the owner had carried the materials 
over this road, & the occupiers of the new houses 
had used the road, we might infer that the right 
of way was not to be confined to those pariicular 
houses, because that was not the original grant, 
but that the parties contemplated buildii:^ 
generally at the time of the original grant, & 
intended to include in it a right of way to all 
future houses. I will not say that there is no 
evidence here of such a right, but there is not 
sufficient evidence for us to act upon, or to lead 
us t ;0 say tliat there is a right beyond what is 
necessary & reasonable for the occupation of the 
premises as a farm (Mellish, Ij..T.). 

(2) Semblc : the fact that the occupici’s of th(j 
farm, in passing with carts from a pai'ticular point 
to a certain gate over a common on which no 
definite road was marked out, did not keep to 
one line, but used several tracks, did not prevent 
their acquiring a right of way between that point 
& the gate.— Wimbledon & Putney Commons 
Conservators u. Dixon (1875), 1 I). 362 ; 45 

L. J. Ch. 353 ; 33 L. T. 679 ; 40 J. P. 102 ; 24 
W. R. 466, C. A. 

Anrwtations : — As to (1) Apld. Brodburn v. MuriiH, MorriH r. 
Bi^bum (1876), Ch. D. 812. Distd. Nownomon v. 
Coulsou (1877), 6 Ch. 1). 183, Consd. Finch v. G. W. By. 
(1879), 5 Ex. D. 254. Apld. Milner *8 Safe Co. v, G. N. 
City By.. 11907J 1 Ch. 208. Reid. Bolton V. Jjondon 
School Board (1879), 40 li. T. 582 ; Bobinson r. Cowpoii 
1 j. B. (189^, 62 L. J. Q. B. 619 ; Tyno Improvomont 
CoiurH. V, luirie, A.-G. v, Tyno Improvcniont Conirn. 
(1899), 81 L. T. 171 ; Mot. By. v, O. W. By. & London 
I Oorpu. (1901), 84 L. T. 333 ; Thames Conservators v, 

! Kent, [1918] 2 K. B. 272. As to (2) Refd. A.-G. v. Antro- 

bus, [1905] 2 Ch. 188. 

38. .]--User for twenty yeai's of a 

way to a field used only for agricultural purposes 
does not give a right of way for mineral purposes. 
The owner of a field, with a right of way to it 
through an occupation road, agreed to sell fiu^ 
surface of the field, reserving tin? minerals. I’he 
field had never been ustid for mining, & the vendor 
did not appear to have any present int/cntion of 
working tfie minerals ; - Ileld : ( J ) the vendor, 
having liad a right to use the road for agricultural 
purposes only, could not i)revent the purchaser 
from so altering tlie ixwid os to make it unfit for 
' the use of the vendor in working the minerals under 
I the land agrecul to be sold ; ( 2 ) even if the vendor 
, liad a right to use the road for minerals, inasmuch 
as lie liad no pi*esent intention of working the 
I minerals, the ct. would not interfere, 
i Qu, : whether, where an occupation road follows 
the boundary of two estates so as to afford a pi*e- 
: sumption of ownei-sliii) ad medium filiini, each 


passage was grouted over certain land 
for agrioultural punjoses : — Iletd : the . 
passages could not bo used for the piir-r 
poses of a cool oil roflnory &. trade, 
which aggravated the sorvitude 
rendered It more onerous to tho servient , 
land than it was when tho scrvltudo 
was ostabllshod. — ^M cMillan ij. Hkdok 
(1885), 14 S. C. B. 736.-~CAN. 

3411 , .]— Pltf. & deft. 

owned adjoining lots of land, deft. 
Mvlng a tight of way over pltf.’s land ' 
tho street : — Held : deft, had no 
i^ht to deposit snow upon tho way, : 
hauled from his own land. — D ooha.v 
o. La Forest (1885), 24 N. B. B. 553. 
— CAN. 

d. Flow of imier .] — The pro- 1 

priotor of higher land can do nothing 
to aggravate the servitude of lower 
land. Whore pltfs. being entitled to ; 
a flow of water from their land executed , 
certain works which had tho effect , 
of a4xnunulating the volume of water, , 
& probably oflncreaslng the depth of i 
its channel : — Hdd : to the extent of I 


such accumulations & cona<!(iiicnt 
increase of ilow, they had aggi'avatcd 
tho stirvitudo of tho lowor land, & 
to that extent had nn riglit to demand 
a free courwi for t.ho water sent down 
by them. — FRKCiiE'rTK v. (JoMrAONiF. 
MANUFACrrURIEKK J»K St. Hyacinthf 
(1883), 9 App. Cus. 170.— CAN. 

e. .] — ^Pltf., in an action for 

injmy done to his mill dam, proved 
that defts. owned a mill pond He dam 
about half a mile higher up tho Htit>um, 
&. that he left his gate open twelve or 
fifteen inches tho night the accident 
happened. IMtf.’s gates were all 
closed, & t,ho sjiIashboardH up at the 
time & after the accident. Thi;r«5 
had been heavy ruins for some days 
previous : — Held : the 0 ]ienlng of 
defts.* gates, unlcris they admitted a 
larger cinamity thau would naturally 
flow down the stream, would not ronder 
him liable for an accident to pltf. s 
dam ; & it was pltf.*s duty to guard 
against any natural flow of tho stream : 
Sc further, unless defts. let tho water 
flow faster than was supplied by natural 


(juuses, thoy wero not liable for damages 
resulting from sueli flow. — W eok.vaht 
V. EUNH'f (1859), 8 0. P. 456.-’ -CAN. 

f. - An eusemetnt was graiih‘d 

to pailloH under whom defts. ehiimed, 
(HiriHisting of tho right to construct 
& repair a reservoir or tank to hold 
water & to conduct thereto the water 
frfuii a spring on tho pnjiiei-ty ; — 
IlcUl : although there was nothing 
in tiio description to limit tho sise 
of the tank, a tank liavJiig been con- 
structed of a certain size, clefts, could 
not afterwards construct another tank 
which diiforod substantially from tho 
original one & imposed a groater burden 
on the land. — CoKHi'i’T r. Wilson 
(1891), 21 N. S. B. 25.-— CAN. 

g. .] — The construction upon a 

dominant tenement of an ice-house 
in A manner to cause the water from 
molting loo stored therein to flow down 
upon adjoining lands of lower level 
& injuriously alToct the same is an 
aggravation of tho natural servitude 
in respect of which tho owner of 
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Sect, 2. — CJiaracieriiiiUs : Suh-scct, 13, C. (6) & (c) ; 
mb-aect. 4.] 

owner has not the right to use the road for all 
purposes though the actual user has been only for 
limited purposes.— B radburn v. Morris, Morris 
V. Bradburn (1870), 3 Ch. D. 812, C. A. 

39. .] — Harris v. Flower, No. 702, 

post, 

40. Sewage.] — S., whilst owner of certain 

adjoining premises, A. & B., laid down a four- 
inch pipt^ to cai^ surface water from A. to a 
main sewer running along a highway. This iiipe 
run into another pipe, which passed under B. & 
thence into the sew(?r. A socket joint was placed 
midway in the four-inch pipe, but this was not at 
the time connected with any otlicr drain. In 
1887 S. sold B. to resp., & some days afterwards 
applt. iiurchascd A. The conditions of sale in 
each case piovided that the sale was subject to all 
existing casements. 'J'hcre was no cxprc^ss reserva- 
tion of a right of drainage in the conveyance to 
resp. Aiiplt. subsequently connected the soil 
pipe of a waiter closet on A. with the socket joint 
in the four-inch pipe, & at the same time laid down 
a larger pipe in jilace of the latter. Kesp. there- 
upon stopped the flow of all drainage from applt. ’s 
pijie into his own. In an action by apiilt. for 
dimiag(,^s & an injunction : — Held : applt. was not- 
entitled to send sewage througii iho jiipe on resp.’s 
premises, inasmuch as no easem(*nt of that nature 
existed at the time of the several ce of the pro- 
perties & there was then no junctk.ri by means of 
which sewage could pass into the pipe, although 
S. might liave contemplated using the sockcit 
joint to make a connection for tliis jiurpose. — 
Watson v. Trouoiiton (1882), 48 L. 'J\ 508 ; 17 
.T. P. 518, C. A. 

41. .] — Notwitlistanding the obliga- 

tion imposed on a local boaid by Ihiblic Health 
Act, 1875 (c. 55), to drain their district, their right 
to send the sewage of their district, dm^ctly or in- 
diw'ctly, into the sewera belonging to the sanitary 
authoiity of an adjoining district is, in the absen(?e 
of expri'ss enactment or agreement, no higher 
than the right of a landowner to send sewage from 
his land t)n to the land or into the drains of a 
neighbouring landowner. If, therefore, a pro- I 
scriiitive riglit has been acquired to send some i 
sewage fiom one district into the sewers of another, ; 
the burden cannot be inci’eased without the con- * 
sent of the sanitary authority of tlie latter district . | 
— A.-G. V, Acton Local Board (1882), 22 Oli. I). ; 
221 ; 52 L. .1. Ch. 108 ; 47 L. T. 510 ; 31 W. K. I 
153. I 

AniioUdions .—Reid. L. C. V. r. Arton U. D. C. (1902), 18 | 
T. L. Jt. Mentd. Charloa r. Flnchloy Jj. U. (188.3), I 

2.3 Ob. D. 7«7 ; A.-l!. r. Clorkonwcll Ventry, 11891] 3 Ch. j 
.'i27 ; lln)wu v. Dunatablo (^)rpn., 118991 2 Ch. 378 ; ' 
laliiigiun Vestry r. Hornsey U. C., 11900 J 1 Ch. 695. 

By alteration of dominant tenement — 


Generally.] — See Part VI., Sect. 2, sub-sect. 2, D., 

^ Ways.] — Sec Paii VII., Sect. 0, sub- 

sect. 3, C., 

Light.] — Sec Part VIII., Sect. 5, 

sub-sect. 2, post, 

(c) Exclusive Use of Servient Tenement, 

42. Servient owner can make ordinary use of 
land.] — 'J'hcre can be no prescriptive right in the 
nature of a servitude or easement so large as to 
preclude the ordinary uses of property by the 
owner of the lands affected.— Dyce v. Hay (Lady) 
(1852), 1 Macq. 305, H. L. 

Annotations : — R-eld. Ilaoo v. Ward (1855), 4 E. & B. 702 ; 

MouiiHoy V. Ismay (1865), 3 H. & C. 486 ; Hall v. NottiuK- 

ham (1875), 45 L. J. Q. B. 50 ; Bonrku v. Davin (1889), 

I 44 Ch. D. 110 ; Mercor v. Denue, [1905] 2 Ch. 538. Mentd. 

! (loodnian r. Saltash Corpii. (1882), 7 App. ('aH. 633 ;# 

I A.-d. of Southern Nigeria v. Holt (Liverpool), 11915] 

A. C. 599. 

43. Whether exclusive use consistent with 
easement — Sewer.] — ^A conveyance of land from 
pltf. to deft, contained the following clause ; 

“ Save & always reserved unto pltf.. Ids lieii-s So 
assigns, the power to ent-er upon the land, & to dig 
& make a covered sewer tlirough tin* land, in order 
to convey the wasi<5 water from the premises of 
jdif. into the river W., on making reasonable com- 
pensation to deft, for any damage or injury which 
miglit be occiisiomsl iliereby, either to the surface 
of the ground, or tlic buildings under which the 
same might be made.” Pltf. liaving constructed 
a covered sewer, in pursuance of the power, deft, 
made an op(‘rdng in it, drained his iirernises 
through \t i • Held : the reservation gave pltf. a 
right to the exclusive use of the sewer. — Lee v, 
Stevenson (1858), K, li, E. 512 ; 27 L. J. Q. B. 
2(33 ; 4 Jur. N. S. 950 ; 120 E. K. (300. 

Annotation : Reid. Sutherland r. Heullieote, [1891] 3 Ch. 

50 1. 

I 44. .] — London Taverns Co. v. Worlisy 

I (1888), citcid in 44 C^li. D. p. 18 ; (32 L. T. p. 379, 
C, A. 

Antwtation : -Difltd. lleilly r. Booth (1890), 44 Ch. D. 12. 

j 45 , ,] — Tijt, exclusive or unrestricted use 

1 of a piece of land, 1 take it, beyond all question 
j)asscs the property or ownership in that land 
& there is no easem(*n( known to law which gives 
exclusive or unrestricted use of a i)iece of land 
(IjOPEs, L.J.). — Reilly v. Booth (1890), 44 Ch. D. 
12 ; 02 L. T. 378 ; 38 VV. U. 484, C. A. 

Annotations : — Apprvd. JNiet. lly. v. Fowler, [1893] A. C. 

416. Reid. l*htdps V. Loudon Corpii., [1916] 2 Cli. 255 ; 

Ton Yule By. r, Cardiff By., [1917] 1 Ch. 299. 

46. - ' • By a deed of July 12, 1871, the 
t rustees of a highway, in (*xercisc of rights &. powers 
given to them under Acts of Geo. 3 & Geo. 4, & 
for valuable consideratk)n, granted a licence to 
the predecessor in t-itk* of deft. co. 1x3 construct So 
use a tunnel under the highway. The rights So 
powers of the tioistocs came tx3 an end on Nov. J , 


the RM-vieiit It'iieuient may iveover 
dumagcH lor the injury HUHtained &- 
iiave a decree for the abalcinciit. of the 
uuiHanec'.— A uukttk r. O'Cain (1907), 
39S.C. B. lOa.—CAN. 

h. .] — The owner of the 

dominant ieiicnient cannot moke the 
position of the owner of the wjrvlent 
tenement moi-e bimleiiBome than is 
ni^ossary foj* the duo & proper exercise 
of his right. — C ummino r. Brown 
(1909), K. 1». C. 64.— S. AF. 

k. .] — Where a person wi*ong- 

fully brings upon his laud, in addition 
to water which a neighbouring owner is 
bound to i-ecelve, other water W'hich ho 
is not BO bound to rocoivo, such neigh- 
bouring owner is entitled, if ho cannot 
otber^Bo i-easouably exclude such 


added water, to exclude the entry of 
any water. — M ount Uutt Boat> Dis- 
trict (iNHARlTAN'rs) V. UKNT (1896), 
14 N. Z. L. B. 113.— N.Z. 

40 i. Sewage,] — A property 

being huitlencd with the servitude of 
i*eceiving & tyirrylng off in a sewer the 
ordinary waste water from a neigli- 
liouring tenement : — Ilctd : the pi'u- 
prietur of the dominant tenement was 
not eiititlod, in electing a distillery 
on ills premises, to discharge on the 
standout a large nuantity of additional 
water introduced artiilciaUy for llio 
supply of his distillery. — Scoulijsr r. 
ItOBKRTSON (1829), 7 «h. (CJt, of Sess.) 
344.— SCOT. 

]. Whether easement lost by ayyrai'a- 
tion,] — A., the owner of two adjoin- 


ing houses, had a privy in one, Iho 
water from whicii tlowed into the 
land of B. & as to this there existed 
an easciuont in favoiu* of A. But A. 
built a new privy in the second honso 
& connected the drains of the two so 
that tlie amoimt of w'ater discharged 
over B.'s land was largely increased. 
B. then hloeked up the chaiuiel through 
whicli tl»o water came on to his land. 
On suit by A. to have this obstruetiun 
rt'inoved : — Held : Indian Easements 
Act, 1882, 8. 43, did not apply &; the 
dominant owner did not lose his ease- 
ment altogether thnmgh the action 
which he had taken, bnt. the status quo 
ante beth could & should bo i* 08 tored. — 
IUmesiiwkn, etc. r. Maijsary, ktv, 
(1922), I. L. B. 44 All. 343.— IND. 
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1871, when 33 & 34 Viet. c. 73 was passed. The 
tunnel in question was completed in 1872, & re- 
mained without any substantial alteration, in tlic 
exclusive possession & occupation of deft, co., or 
their predecessors in title, until the commence- 
ment of the action in Aug. 1891. The tunnel was 
many feet beneath the surface ; it was bricked at 
cither end, & was used to carry chalk & soil from 
one part of deft.’s property to another. Pltf. was 
owner of the land abutting on the highway on one 
side, &, at one place, on both sides ; &. he alleged 
that he was owner of tiie soil under the highway. 
By his action he claimed an injunction to restrain 
tlio trespass upon his land : — Held : even assuming 
that pltf. had a sultlcient title to the soil under the 
highway, apart from Stat. Limitations, the action 
was barred by that statute, inasmuch as deft. co. 
had enjoyed no mere easement, but the exclusive 
occupation & possession of the tunnel for more 
than the required twelve years. — Bevan t>. 
liONDON Portland Cement Co., Ltd. (1892), 67 
L. T. 615 ; 9 T. L. R. 12 ; 3 R. 47. 

47. Gas mains.] — By a private Act the 

local board of B. had the exclusive right of laying 
gas mains &. pipes in B., & were bound to keep the 
mains & public lamps in good repair &; condition, 

to afford to the corpn. of S. the use of the samci 
for the supply of giis for public & iirivate purposes 
in B., the corpn. paying the local board, in con- 
sidemtion thei-tifor, certain sums, calculated ui)on 
the amount of gas supplied. The local board laid 
gas mains & kept them in repair, A: afforded the 
corpn. the use thereof for the supply of gas in B., 
the mains being used for no other i)urpose than 
Ibe supply of gas by the corpn. : — Held : the corpn. 
were not the occupiers of the gas mains, but had 
meredy an easement, & wewj not liable to be rated. 
— Southport Corpn. v. Ormskirk Union Assess- 
ment Committee, 1 1894J 1 Q. B. 196 ; 63 L. .T. Q. B. 
250 ; 69 L. T. 852 ; 58 J. P. 212 ; 42 W. R. 153 ; 
10 T. L. R. 34 ; 9 R. 46 ; Ryde, Rat. App. [1891- 
931 438, C. A. 

48. .] — Land may be occupied in the 

enjoynient of an easement so iis to make the 
occupier liable to poor-rate, although the occupa- 
tion is cxclusivci only for certain purposes, & 
although the owner of tins soil may have I'escrvcid 
rights of possession subordinatti to the pai'amount 
rights he has granted. The tt*st of ratiibility is 
not whether the rights granted are corporeal or 
incorporeal, but whether th(*re is occupation, 
which is a question of fact. Pui*suant to statute, 
a landowner granted to a drainage co., the ex- 
clusive right to drain through a tunnel & a water- 
course on his land, with a right to place works in 
th(i tunnel & watercourse, & of making other 
tunnels in connection with it, but reserving to 
himself mineral & other rights : — Held : the 
statute & grant gave the co. not merely an catwi- 
ment but possession of the tunnels & wattircourse ; 
the rights reserved by the owner were subordinate 
to the rights granted to the co., & the; co. were 
de fado in occupation of tunnels & watercourse, &• 
ratable in respect thereof. — Holywell Union & 
Halkyn Parish i?. Halkyn Drainage Co., (18951 
A. 0. 117 ; 64 L. J. M. 0. 113 ; 71 L. T. 818 ; 59 
J. P. 566 ; 11 T. L. R. 132 ; 11 R. 98, H. L. ; 


revsg . S. 0. mib nom , Halkyn District Mines 
1 Drainage Co. v. Holywell Union Assessment 
(\)Mmittee & Halkyn Parish Overseers, Same 
1 V. Same Assessment Committee & Northop 
, Parish Overseers (1893), 69 L. T. 705, C. A. 

! Annotatio?ui : — Reid. M. H. & L. Ry. r. Kinfftiton-upou-IIull 
(1890). 75 L. 'r. 127 ; Ystradyfodwtf & IVmtypridd Main 
Sowernijo Hoard r. Newport (Mon.) Assmt. Com. (1901). 
I 70 L. J. K. H. .318 : Poroy v. Hall (1903), 88 L. T. 830. 

Mentd. Hootlo Overseers r. Liverpool Warehousing Go., 
j Same r. Webstc^r (1901), 85 L. T. 45 ; Mlteholl v, Worksop 
Union Assmt. CJom. (1904). 92 L. T. 02 ; Swansea Union 
Assmt. C!oni. Swansea Harbour Trustees (1907), 97 
Jj. T. 585 ; Wlustanlcy v. North Manchester Overseers. 
119101 A. C. 7 ; YounK v. Liverpool Assmt. Com., 119111 
I 2 K. H. 195 ; Mait?ato Corpn. r. Pettman (1912), 100 
L. T. 101 ; Liverpool C^orpn. r. Chorley Union Assmt. 
(^om., 1 1913] A. C. 197 ; Jfc Nott, & (Cardiff Corpn., (19181 
2 K. H. 140 ; Cleveland HridRC & EiiKlnecrliiff Co. r. 
DurllnKton Union Assmt. Com. (1023). 21 L. (3. H. 511. 


! Sub-sect. 4. — Owner or Occupier op Tenement 

CANNOT HAVE EASEMENT OVER IT. 

49. General rule.]- (1) No way, or other ease- 
I ment can subsist in land of whicli there is an 
: unity of possession. But if a lessor, having used 
I convenient ways over liis own adjoining land 
! during his own occui>ation, demises premises with 
j all ways appurtenant, unless it be shown in 
' (ividtuice that there was some way appurtenant 
! in alieno mlo, to satisfy the words of the grant, it 
: shall be intended that lie meant the ways used, & 

they shall pass, though he miscall them api)ur- 
' tenant. 

j , (2) An action on the covenant for quiet enjoy- 
! nient may be maintained for the disturbance of a 
I way of necessity. 

I (3) A lease demised a messuage, consisting of 
two i)arl«, separated by int<ervoning ^'served land, 

' subjected only to a spocilic right of way for the 
lessee to a tliird building for a specilic purpose, 

I wliich reservation, strietJy interpreUid, would pre- 
I elude liiiii from all access to the one part, which 
, was accessible only by crossing the r(*se»rved land, 
in one of two directions, the one by entering it 
from the residue of the demised premises ; tlie 
other, & far the morcj (jonvenient, by ent-ering it 
from a public street ; — Held : the lessee, was 
entitled t<) a way across ros(‘rved land from 
the public street to tJiat part. 

(4) Jt would not bo a great stretch to call that 
a nticessary way withouly which the most con- 
venicuit A:, reasonable mode of enjoying tiui prt*- 
mises could not be liad (Mansfield, (\.I.). — 
Mouuis r. Edgington (1810), 3 Taunt. 24 ; 128 
E. R. 10. 

A nnotaiiims : — A a to (1) Consd. Barlow v. lUiodoH (1833), 

1 Cr. & M. 439. Distd. Plant v. JaincH (1833), 5 H. & Ad. 

791. Befd. WilHon v. BtMPdiaw (183U). 5 Man. Sc liy. K. B. 

448 ; Tatton v. IXammorflle.y (1849), .3 Exob. 279. As to 

(4) Refd. Pheysoy v. Vlcary (1817), 10 M. & \\\ 484 ; 

Dodd r. Biirchcll (1882), I H. Sc C. 11.3. 

50. .] — (1) Estat^is, A. & B., form(*rly 

distinct, became vested in coparceners. Before 
that time, a right of way had been enjoyed from 
A. over B., &, after the unity of seisin, tlie way 
always continued to be used. The parceners, for 
the purpose of making partition, conveyed to a 
releasee to uses the messuages, (itc. (of which the 
estates consisted), & all houses, out-houses, ways, 


PART I. SECT. 2, SUB-SECT. 4. 

40 1 . General rule.] — One ploco of 
land cannot bo Haid to be burdened by 
an easement in favour of another when 
both beloutf absolutely to the same 
owner, who has, in the exercise of his 
pWTi unrestricted rieht of enjoyment, 
the power of iisluff both as ho thinks 

J. — VOL. XIK. 


fit & of insklufc the use of one parcel 
subservient to that of the other. If he 
chooses so to do ; Sc if the title to 
different parcels eoines to he vested 
in the same owner, there is an ox* 
tinGruishmeiit of any oastniients which 
may previously bavtj existed, a speoics 
of merger by which what may have 
been, whilst the dllTerent parcels were 


in seiiurate hands, leffal cosements, 
cease to be so. Sc i>ocomo more oose- 
nicnts In fact. — A ituiUj v. Pla'IT 
(1883), 10 S. C. 11. 425.— CAN. 

49 11. .J — Strictly speakinR there 

could not be a reservation by the lessor 
of a servitude over his own property. — 
BoH8 V. WllYTK (1906), K. l). C. 313. — 
S. AP. 


O 
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Easements and Pbofits A Prendre. 


Sect, 2. — Characteriaiics : Suh-aecta. 4 <fe 6. Sect, 3. ] 

eaaements, etc., to the several messiutges, etc., 
belonging or appertaining, or therewith usually 
held, used, occupied, or enjoyed : to have & to 
hold the messuages, etc., called A., with the 
buildings, lands, etc., thereunto belonging, & 
their appurtenances, to the releasee to the use of 
S. in fee ; habendum, as to estate B., in similar 
terms with respect to the parcels, to the releasee 
to his own use in fee, in order that he might 
become tenant to the prcecipe in a recovery ; — 
Held: the deed sufficiently showed an intention 
that a right of way, whicli way was admitted to 
have been used up to the time of the deed, from 
the high road over B. to A. back, for the con- 
venient use of A., hy the occupiers of A., should 
pass to the uses limited as to A. By tlie word 
** appurtenances,” in the habendum as to A., , 
interpreting that clause with reference to the j 
other parts of the deed, the way in question did I 
pass. Tlie I'oleasee to uses, having no estate i 
in A., had not such a seisin of the soil as | 
would extinguish the right of way by unity of | 
seisin. 

(2) When there is unity of seisin of the land & ' 
the way over the land in one & the same person, | 
Uie right of way is either extinguished or sus- j 
pended according to tlie duration of the respective . 
estates in the land & the way (Tindal, ('.J.). — ! 
Jambs v. Plant (1830), 4 Ad. &. El. 749 ; 0 Nev. j 
& M. K. B. 282 ; 0 L. J. Ex. 260 ; UIE. B. 967, ■ 
Ex. Cli. ; revag. 8. C. avb nom, J*).ant v, Jamks 
(1833), 5 B. & Ad. 791. 

Annotaiiona : — Aa Ut (1) Consd. Wardlo v. ProcklehiirHt 

(1800), 1 K. & B. lOOfi ; Worthington v, OltiiHon (1800), 

2 B. & B. 018 : Thomson v. WatorTow (1808), L. It. 0 Eg. 

38. ]Md. Tatton v. Hommorsloy (1840), 18 L. J. Ex. 

162 : Langley v. Hammond (1808), L. K. 3 Bxch. 101 ; 

Kay V. Oxley (1876), L. R. 10 (J. B. 300; Brown r. 

Alabaster (1887), 37 Ch. D. 490 ; Long v. Qowlott, [1023J 

2 Ch. 177. Aa to (2) Refd. Barkshlro v. Qnibb (1881), 18 

Ch. D. 010. 

51 , J — possessed of a mill on the 

river C. & deft, of a mill on the river IT., which 
flowed into the (>. at a point above pitf.’s mill. 
Declaration complaining that deft, deposited upon 
the bed of the 11., on the banks & side thei*oof, 
near to deft.’s mill, large quantities of cindeis, 
etc., whicli were washed down & carried into the 
H., & so passed with the water into the 0., & into 
pltf.’s mill-pond, etc., & into pltf.’s part of the bed 
& channel of the O., tilling them up & obstructing 
the working of his mill. Plea, as to the depositing, 
etc., that deft, had been the occupier of the mill 
on the river II. for more than twenty years before, 
etc., & that being such occupier deft, enjoyed as 
of right & without interruption the privilege & 
easement of depositing upon the bed & channel 
of the H., & the banks & sides & near to his mill, 
M such quantities of cinders, etc., as wei*e produced 
in the mill ; — Held : ( 1 ) supposing deft, to claim the 
banks & bed of the H., on & in which the cinders, 
etc., had been deposited, as in his own occupation, 
or that the banks & bod were in the occupation of 
some third person, as against whom a v^d right 
by way of easement had been gained, in either 
view the plea failed to show any right of easement 
as against pltf. ; (2) even if it were taken that an 
easement in the bed &> banks of the H. had been 
alleged & proved, & as a natural consequence that 
the deposit on the bed of the 0. was necessarily 
established, still, as it was consistent with the plea 
that no perceptible deposit had been occasioned 
on pltf.’s part of the bed of the 0. for twenty 
years, the plea was insufficient to show a claim 
to an easement of depositing cinders, etc., on 


; pltf.’s part of the bed of the C. Qu, : whether, 
I if such a claim had been alleged, it could be con- 
' sidered as a valid claim to an easement, within 
I Prescription Act, 1832 (c. 71), s. 2. 
j (3) Deft, might claim the banks & bed of the H. 
j on & in which the cinders have been deposited, 
I as in liis own occupation, in which case the 
! right to deposit them there could be no easement 
I (OoLERiDaB, J.). — ^Murgatboyd V. Robinson 
(1867), 7 E. & B. 391 ; 26 L. J. Q. B. 233 ; 29 
L. T. O. S. 63 ; 3 Jur. N. S. 616 ; 6 W. R. 376 ; 
119 E. R. 1292. 

Annotation : — Aa to (1) Retd. (Hark v. Somersotsliiro Drainage 

Oomrs. (1888), 30 W. R. 890. 

62. .] — (1) A right to the access & use 

of light to a house cannot be acquired, under 
Prescription Act, 1832 (c. 71), s. 3, by the lapse of 
I time during which the owner of the house, or his 
occupying tenant, is also the occupier of the land 
over which the right would extend. During such 
period of unity of occupation the running of the 
twenty years under the statute is only suspended. 

(2) Semhle : the owner in fee of land demised 
for a term of years is subject to any right to access 
& use of light over his laud which may be acquired 
by the owner of an adjoining house during the 
demise. — Ladyman v. Grave (1871), 6 Ch. App. 
763 ; 25 L. T. O. 8. 62 ; 36 J. P. 228 ; 19 W. R. 
863, h. C. 

Annotation: — Consd. Hyman v. Van Den Borgh, L1908] 1 

Ch. 107. 

53. .] — (1) In 1872 the owner of two 

adjoining pieces of land granted one to pltf. & 
the other to deft. The grant to pltf. contained the 
. general words, ” together with all ways, etc., 

I easements, & appuztenances whatsoever to the 
; tenement, & premises hereby granted, or any part 
1 thereof, now or heretofore held or enjoyed, or 
I reputed or known as part or parcel thereof, or 
I appurtenant thereto.” Prior to 1852 the occupiers 
j of the two tenements had used in common a formed 
private road, for the purpose of going to & from 
their respective tenements to the high road. 
There was access to pltf.’s tenement from the high 
load without passing over the private road, but 
the only access to deft.’s tenement was by means 
of that road. In 1852, by tiie permission of the 
owner, the then occupier of pltf.’s tenement built 
a wall which entirely separated his tenement from 
the private road, & from that time down to 1872, 
& afterwards, with one exception, down to the 
issue of the writ, the occupiers of pltf.’s tenement 
made no use oi the private load, but obtained 
access to the temement directly from the high 
road ; — Held : under the circumstances the in- 
ference that the word “ heiotofore ” in the grant 
to pltf. was used in its ordinary grammatical 
meaning was rebutted, & no right to the use of 
the private road passed to him. 

(2) Of course, strictly speaking, the owner of 
two tenements can have no easement over one 
of them in respect of the other (Fry, L.J.). — Roe 
V. SlDDONS (1888), 22 Q. B. D. 224 ; 60 L. T. 346 ; 
63 J. P. 246 ; 37 W. R. 228, C. A. 

Annotations : — Aa to (1) Apld. Aoton L. B. v. North & South 

Western Junction lly. (1893), 37 Sol. Jo. 367. Aa to (2) 

CoJisd. Derry r. Sanders, 11919] 1 K. B. 223. 

64. .] — ^An casement is some right which 

a person has over land which is not his own, but 
if the land is his own, if he has an interest in it, 
then his right is not an easement. You cannot 
have an easement over your own land ; & if your 
right is an interest in land it is a hereditament 
(Esher, M.R.). — Metropolitan Ry. Co. t?. 
Fowler, [1892] 1 Q. B. 166 ; 61 L. J. Q. B. 193 ; 
66 L. T. 772 ; 56 J. P. 244 ; 40 W. R. 306 ; 8 
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T. L. B. 189 ; 36 Sol. Jo. 137, C. A. ; affd., [1893] 
A. C. 416, H. L. 

Jnnotaiions : — CSonsd. Tafl Valo lly. v. Cardlft Ry., 11917] 

1 Ch. 299 : Derry v. Sanders, [1919] 1 K. B. 223. Mentd. 

Halkyn District Mines Drainage Co. v. Holywell Union 

(1893), 9 R. 779 : Southport Corpn. v. Ormskirk Union 

Assmi. Com., [1894] 1 Q. B. 196; Farmer v. Waterloo & 

CJity Ry., [1895] 1 Ch. 527 ; Westminster Corpn. v, 

Johnson, Same v. Fuller, [1904] 2 K. B. 737 ; Newton, 

Chambers v. Hall, [1907] 2 K. B. 446 ; Liverpool Corpn. 

V. West Derby Union Assmt. Com. (1908), 72 J. P. 397 ; 

C. L. Ry. e. City of London Land Tax Comrs., [1911] 2 

Ch. 467 ; Toronto Corpn. v. Consumers Ous Co., [1916] 

2 A. C. 618. 

56. .] — (1) The owner of land in which 

water flows through an artiHcial channel has no 
right to appropriate^ all such water. Nor is he 
entitled to diminish the flow of water down the 
stream by abstracting water from the springs 
which feed that stream. 

(2) The conveyance to pltf.’s predecessor ex- 
pressly included all easements & watercourses 
“ appertaining to the land conveyed,” but the 
words ” or usually enjoyed therewith or reputed 
as part thereof or appurtenant thereto ” were not 
inserted. The watercourse in question was not 
an easement in any proper sense, whilst the lands 
in which the stream originated, & through which 
it flowed, belonged to one & tlie same owner. 
But it is, in my opinion, clear that after the con- 
veyance to pltf.’s predecessor the vendor could 
not have cut off the stream & have deprived tlic 
purchaser of the benefit of its flow (Ltndlky, L.J.), 

(3) Before 1879 these properties belonged to 
the same person. In that year they were sold 
by auction in separate lots on the same day, & 
pltf.’s predecessor bought the land east of tJie rail- 
way, deft.’s predecessor buying the land west of 
the railway in wliich the spring or stream com- 
mences. The plan in the particulars of sale does 
not show the spring or stream, neither is it marked 
upon the plan on the conveyance to pltf.’s pre- 
decessor. It is not mentioned in that conveyance, 
which contains only the general word “ water- 
course ” which could apply to it. But, although 
the law is now understood to be, that upon a 
grant easements cannot be reserved over the land 
panted by implication without express words, 
it is otherwise as to implied grants of such ease- 
ments as are continuous apparent. The 
grantor cannot derogate from his grant, & a con- 
tinuous & apparent easement passes by implica- 
tion without express words. The law is the same 
where the servient & dominant tenements are 
sold at the same time & the quasi easement only 
becomes an easement in fact by the severance 
of ownership. On this groimd, even if deft, could 
otherwise have destroyed the spring or stream, 
I should be of opinion that the law would not 
permit him to do so. When the unity of owner- 
ship was severed, this watercourse & spring then 
existing in the condition I have described, it 
would be both apparent & continuous, & deft, 
could no more interfere with it than the grantor 
could have done if he bad retained deft.’s land 
(Kay, L.J.). — ^Bunting v. Hicks (1894), 70 L. T. 
465 ; 10 T. L. R. 360 ; 7 K. 293, C. A. 

Annotation : — Beld. Mostyn v, Atherton, [1899] 2 Ch. 360. 

66. .] — Where works on the foreshore, 

intended to protect the adjacent lands from the 
invasion of the sea, have been carried out by the 
occupier without the knowledge & assent of the 
Crown, the foreshore right originally attaching to 
such land before the reclamation are not thereby 
destroyed. There may be an easement to store 
goods on the land of another person, but there can 
be no easement over a tenement which the owner 
of the dominant tenement claims as his own. 


A transfer of the dominion of lands cannot bo 
affected by possession for a period sliort of the 
full requisite period of prescription without tho 
presumption of a lost grant. 

The law (of casements) must adapt itself to the 
conditions of modem society & trade, &; tliero is 
nothing in the purposes for which the casement 
is claimed (storage) inconsistent in principle with 
a right of casement as such {per Cur.). — ^A.-G. op 
Southern Nigeria v. Holt (.Tohn) & Co. (Liver- 
pool), Ltd., 1 19151 A. C. 599 ; 84 L. J. P. C. 98 ; 
112 L. T. 955, P. C. 

Annotations : — Mentd. Amodu Tijoul v. Soutbom Nigeria, 
[1921] 2 A. C. 390 ; Brighton & Hovo General Gas Co. v. 
Hove Bungalows (1923), 68 8o1. Jo. 165. 

Effect of exclusive use of servient tenement.] — 

See Part I., Sect. 2, sub-sect. 3, C. (c), ante. 

Extinguishment of easements by unity of seisin.] 

— See Part VI., Sect. 3, post. 


Sub-sect. 5. — Rating op Easements. 
See Rates Rating, 


sk(^t. classification. 

67. Affirmative & negative.] — User which is 
neither i)}iysically capable of prevention by the 
owner of the servient tenement, nor actionable, 
cannot support an easemtuit. G’hls is applicable 
both to alfimiative & negative casements. On 
this principles the right to make a noise so as to 
annoy a neighbour cannot be supijortcjd by user 
unless during the period of user the noise has 
lunounted to an actionable nuisance. In con- 
sidering whether any act is a nuisance, regard 
must be luul not only to the thing done, but to 
the surrounding circumstanci^s. Wliat would be 
a nuisancci in one locality might not bo so in 
anothei*. 

A confectioner had for more than twenty years 
used a pestle & mortar in his back premises, which 
abutted on the garden of a physicia.n, & the noise 
A vibration wei’e not felt as a nuisance & were 
not comidained of. But in 1873 tho physician 
erected a consulting-room at the cuid of his gardem, 
& then the noise & vibration became a nuisance 
to him. He accordingly brought an action for an 
injunction ; — Held : deft, had not acquirt^d a right 
to an easement of making a noiscj A vibration, A 
the injunction was panted. 

(bnserit or acquiescence of the owner of the 
servient tcuiement lies at the root of prescription, 
A of the fiction of a lost grant, A hence the acts 
or user, whifih go to the proof of either the one or 
the other, must bo, in the language of tho civil 
law, nec vi, nec clam, nec precario ; for a man 
camiot, as a general rule, be said to consent to or 
acquiesce in the acquisition by his neighbour of 
an easement through an enjoyment of which ho 
has no knowledge, actual or constructive, or which 
he contests A endeavours to interrupt, or which 
he temporarily licenses. It is a mere extendon 
of the same notion, or rather it is a principle into 
which by strict analysis it may bo resolved, to 
hold, that an enjoyment whicli a man cannot 
prevent raises no presumption of consent or 
acquiescence. It is a principle which must be 
equally appropriate to the case of affirmative as 
or negative easements ; in other words, it is 
equally unreasonable to imply your consent to 
your neighbour enjoying something which passes 
from your tenement to his, as to his subjecting 
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your tenement to something which comes from his, 
when in both cases you have no power of pre- 
vention. But tlio alfirmativc easement differs 
from the negative easement in this, that the latter 
can under no circumstances be interrupted except 
by acts done upon the servient tenement, but the 
former, constituting, as it does, a direct inter- 
ference with the enjoyment by the servient owner 
of his tenement, may be the subject of legal pro- 
ceedings as well as of physical interruption 
(TlIESKiKH, L.J.).-— Bturcjes V, Bhtdgman (1870), 
11 Ch. 1). 852 ; 48 L. .T. Cli. 785 ; 41 L. T. 219 ; 
43 J. B. 710 ; 28 W. B. 200, C. A. 

Annotatiorui : — Consd. IJulton r. AiiffUfl (1881), 0 App. Cas. 
740 ; Union Liflrhtcroire f^o. v. London GruvJnj? Dock (3o., 
ilOOl] 2 Ch. 300. Apld. Liverpool Oorpii. v. Cogtdll, 
11918] 1 Ch. 307. Reid. HolllnH v. Verney (1884), 13 
Q. B. D. 304 ; Byaes r. Bcttam (1885), 2 T. L. II. 88 ; 
HarriB r. Do Pinna (188(5). 33 Ch. D. 238 ; Foster r. 
WarblInt8.ou U. C., [19081 1 K. B. 048 ; Owen v. Faver- 
Hham (Jorpn. (1908), 72 J. 1*. 404 ; Lyell r. HoUiflold. 
11914] 3 K. B. 911 ; Bosworth-Smlth v. Clwymics (1919), 
122 L. T. 15. Mentd. Cooper v. Crabtree (1881), 19 Ch. D. 
193 ; L. B. & S. C. Ry. v. Truman (1885), 11 App. Cas. 45 ; 
llolnhardt v. Meutasti (1889). 42 Ch. D. 685 ; Sprnzen v. 
DoBsett (1896), 12 T. L. 11. 246 ; Ilushmor v. Polsue ik. 
Alflerl, 11906] 1 Ch. 234 ; Wood v. Conway Corpn., [1914] 
2 Ch. 47. 

58. .] — A contract for the sale of land 

provided that tlie title should commence with a 
conveyance dated Aug. 11, 1890. A deed dated 
1872 creat-ed restrictive covenants over a large 

E art of the land purchased. The vendor had 
ought in 1901 from a pereon avJio had himself 
purchased from a pei*son, wlio liad acquh*ed a 
possessory title in 1890. On both sales the title 
i-equired went back only to 1878. The vendor 
liad no actual notice of the restrictive^ (sovenants, 
nor did they appear on the abstract, 'riie pur- 
chaser, having receivenl notice of the restrictive 
covenants, objected to complete : — Held : the 
rest/rictive covenants were in tluj nature of negative 
easements binding the land in equity, & were 
paramount to the title of the dispossessed owner ; 
as the vendor & the person fiom whom he pur- 
chased had not insisted on a foiiy years’ title, 
they liad constructive notice of what they would 
have ascertained if t}u*y had insist'd on the same ; 
consequtmtly, no title was shown. 

The i)(u*son who stands simply with the benefit 
of a negative eastunent- is ceiiainly not put upon 
the assertion of his right unless & until that right 
has been interfered with in some way ; & it is a 
matter of absolute indifference to him what 
person is the owner of the land over whhdi tliat 
right exists until that land is used in some manner 
incompatible with the assertion of that riglit on 
the pai*t of the person entitled to it (C-ou.ins, 
M.R .). — lie Nisbet & I’otts’ Contiiact, [190(5J 
1 Oil. 380 ; 75 B. J. Oh. 238 ; 22 T. L. B. 233 ; 
60 Sol. Jo. 191 ; 8uh nom, i?c Nksbiitt & Poits’ 
Contract, 94 L. T. 297 ; 54 W. B. 280, 0. A. 

Annotations : — Consd. L. C. C. v. Allen, [1914] 3 K. B. 642. 
Reid. Ablioy V. Giitteres (1911), 55 Sol. Jo. 364 ; WilkoB 
i>. Spooner, [1911] 2 K. B. 473 ; Long v. Gray (1913), 58 
Sol. Jo. 46 ; Meyer r. CharleB (1918), 34 T. L. R. 589. 

50. Continuous & non-continuous.] — S uffield 

V, Brown, No. 220, post. 

60. .] — (1) A testatrix, wlio at the date 

of her will was possessed of two adjoining cottages 
&> gardens, in one of which she lived, & in the 
garden of which there was a w^ell & pump, to which 
lier tenant in the adjoining cottage w'as wdth her 
I)ermisBion accustomed to resort for the purpose 
of taking water, there being none upon his pre- 
mises, devised the two pi*opertics, giving the one 
she occupied herself to pltf., & the one occupied by 
her tenant to the assignor of deft., describing such 


last-mentioned premises by the words “ as now 
in tlie occupation of A.*' Held : deft, had no 
right under this devise to go upon pltf.’s premises 
to f-he pump for water for t-he use of his tenement. 

(2) Inhere is no distinction between easements 
such as a right of way or casements used from 
time to time & casements of necessity or con- 
tinuous easements. The cases recognise this 
distinction & it is cleai* law that upon a severance 
easements used as of necessity, or in their nature 
continuous, will pass by law without any words 
of grant, but with regal'd to casements w'hich are 
used from time to time only they do not pass 
unless the owner, by appropriate language, shows 
an intention that they should pass (Erle, C.J.). — 
PoiJDEN V. Bastard (1895), B. R. 1 Q. B. 159; 
7 B. & S. 130 ; 35 L. J. Q. B. 92 ; 13 L. T. 411 ; 
30 J. P. 73 ; 14 W. R. 198, Ex. Ch. 

Annotations: — As to (1) Consd. NlcbollB r. Nicholls (1899), 

81 L. T. 811. Reid. Bayloy v. O. W. Ry. (1884), 26 

Ch. D. 434 ; Kllgour v. OaddeH (1903), 89 L. T. 444. 

As to (2) Consd. Roo V. SiddonH (1888), 22 Q. B. D. 224. 

Distd. PhilllpH r. Low, [18921 1 Ch. 47. Consd. Schwann 

V. Cotton, [1 91 6] 2 (Jh. 1 20. Reid. WattR v. Kelson (1871), 

6 Ch. App. 166 ; Thomas v. Owen (1887), 20 Q. B. D. 

225 ; Taws r. Knowles, [1891] 2 Q. B. 564. 

61. .] — ^^VHEELDON V. BURROWS, No. 253. 

post. 

62. Apparent & non-apparent.] — Pyioi v. 
Carter, No. 219, post. 

63. .] — Suffield v. Brown, No. 229, 

post. 

64. ' - .] — Wherldon V. Burrows, No. 

253, post. 

65. Easements of necessity — Definition.] — 
Suffield v. Brown, No. 229, 2^ost. 

00, Whether most convenient for use of 

dominant tenement.] — Morris v. Edgington, No. 
49, ayitc. 

67. .] — Watts v. Kelson, No. 250, 

post. 

0g, ,] — (]) An casement of neces- 
sity is one without which the property retained 
upon a severance cannot be used at all ; not one 
which is merely necessary to tlie I'casonable enjoy- 
ment of that property. 

In 1890 a dock & a wharf to tlio west of it, & 
divided from it by a fence, belonged to the same 
owner. In order to secure the side of the dock, 
he in that ytiar carried a number of tie-rods under 
the gi*ound beneath tlie fence & beneath the sur- 
face of the wharf for a distance of about fifteen &; 
a half feet to the west of the fence, the rods being 
there fastened by nuts to piles which were driven 
into the soil of the wharf. Tlie tie-rods were not 
visible ; but two nuts on piles were visible on the 
western side of the camp-slicathing which held 
up the side of the wharf. In 1877 the then owners 
of both properfies conveyed the wharf to pltfs., 
without any expi*ess reservation of a right of sup- 
port for the dock. In 1889 tlic same owners 
conveyed the dock to defts.’ predecessors in title, 
in 1900 pltfs. in making some excavations in the 
wharf, became for the first time awarc^ of the 
existences of the tie-iDds : — Held : (2) when the 
whai'f was conveyed to pltfs. there was no implied 
reservation of a right of support to the dock, & 
the tie-rods did not remain vested in the grantors 
as part of or appurtenant to the dock ; (3) the 
owners of the dock had not acquired an easement 
of support by length of enjoyment, the enjoyment 
having been clam, & pltfs. were entitled to remove 
the tie-rods from theur land ; (4) the easement of 
support was not one of necessity, &; thcrefoi'c a 
reservation of it could not be implied. 

A prescriptive right to an easement over a man’s 
land should be acquired only when the enjoyment 
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has been open, that is, of such a character that an 
ordinary owner of the land, diligent in the pro- 
tection of his interests, would have, or must be 
taken to have, a reasonable opportunity of becom- 
ing aware of the enjoyment (Romeb, L.J.). — 
Union Lighterage Co. v. London Graving 
Dock Co., [1902] 2 Ch. 557 ; 71 L. J. Ch. 791 ; 
87 L. T. 381 ; 18 T. L. R. 754, C. A. 

Annotations: — Aa toil) Apld. Ray v. Hazeldino, [1904] 2 

Ch. 17. Aa to (8) ^Zd. Hchwanii v. Cotton, (1916 J 2 Ch. 

120 ; Solby v. WWtbroad. [1917] 1 K. B. 736 ; Liverpool 

Corpn. V. CoKhlll, [1918] 1 Ch. 307. 

69. .] — Deft., being the owner of 

two adjoining tenements, granted one of them to 
pltf.’s predecessor in title, while retaining the 
other, without expifcssly reserving to himself any 
rights over the tenement granted. Pltf. built a 
wall on her premises so as to block out the light 
U) two windows in deft. *8 premises. One of these 
windows lighted a pantry wliich could not be 
lighted in any other way except by means of 
borrowed light, & the obstruction rendered the 
pantry useless as a pantry : —Held ; there was no 
implied reservation to deft, of the right to the 
access of light to the pantry window, inasmuch as 
it was not an casement of necessity. 

If a vendor of land desires to i*eHerve any right 
in the nature of an easement for the benefit of 
his adjacent land which he is not parting with he 
must do it by express words in the deed of cf)n- 
veyance. . . . That is the general rule, but the 
rale is subject to certain exctjptions. One of them 
is the well-known exception of an easement of 
necessity, that is to say, where the enjoyment of 
the alleged right over the adjoining land is neces- 
sary to the property which is not conveyed, then 
the ct. will consider the easement fis implicitly 
reserved, though it has not bt^en reserved by 
express words (Krkewich. J.). — Ray v. IIazel- 
DINE, [1904] 2 Ch. 17 ; 73 L. .T. Ch. 537 ; 90 L. T. 
703. 

70. - - Whether valid for right of fishing.] — 

Peers v. Lucy, No. 1 ^ ante. 

Sec, also. Part VII., Sect. 3, sub-sect. 2, post, 

71. Quasi-easement.] — A grantor cannot dero- 
gate from his own grant, & tluireforo if, when 
lotting a bouse, he r<dains adjoining land, lui 
cannot use it so as to interfere with the stability 
of the house. It is sometimes put on the ground 
of implied agi*eemont, or implied grant of a quasi- 
easement, a right in the nature of an easement, 
not to have anything done which disturbs the. 
stability of the property (Davey, L..T.). — Oros- 
VENOR Hotel Co. v. Hamilton, [1894J 2 Q. R. ! 
836 ; 03 L. J. Q. B. 001 ; 71 L. T. 302 ; 42 W. R. : 
020; lOT. L. R. 506; 9 R. 819, C. A. 

Ar^tationa : — Consd. Browne v. Slower, [1911] 1 Cb. 211L 

Diatd. Malzy v. Eichholz, [1916] 2 K. B. 308. Consd. i 

Hoare r. MoAlplno, [1923] 1 Ch. 167. Reid. Markham v, . 

Pogot, [1908] 1 Ch. 697. 


72. 


-.] — There may be a lawful & valid 


custom for the inhabitants of a parish to have a 
churchway through the demesne of a manor 
which is within the parish. Primd facie a custom 
in reference to a churchway is a parochial custom. 

Pltf. was lord of the manor of I. & also of the 
manor of S., both within the paiish of I. Deft, 
was the occupier of a tenement m the same parish, 
but in the manor of S. Across the demesne of the 
manor of I. was a footpath which ran in front of 
pltf.’s mansion house to the parish church, & deft, 
claimed the right to use it as an inhabitant of the 
I parish for the purpose of going to & from the 
; church. In an action of trespass against deft., 
pltf. alleged that the path was not a churchway 
, for the parishiontu’s generally, but only by virtue 
: of a manorial custom of the manor of I. for a 
certein class of the tenants of that manor, & in 
I support of that contention tendered in evidence 
! a memorandum made by one of his predecessors 
: in title: — Held: (1) on the evidence no such 
i manorial custom existed ; (2) if proved, it was 
j doubtful whether it would be good in law ; (3) the 
I memorandum wiis not admissible in evidence on 
j behalf of pltf. ; (4) the path was a church way by 
custom for tlie inliabitants of the parish at large. 

! It is well settled that by custom a local public 
: or class of persons, as the inliabitants of a parish, 

1 may be entitled to have some use or quasi-ease- 
I ment of land, as to have a way to a church or 
market (Joyce, J.). — ^Brocklkbank v. Thompson, 
i [1903] 2 Oh. 344 ; 72 L. J. Ch. 626 ; 89 L. T. 209 ; 
J9 T. L. R. 285. 

Annotation : — ^BeZd. Dorry v, BaiKlors, [1919] 1 K. B. 223. 

I 73 , ,] — ^Wliere a local authority requires 

I to open up the soil of a street, the surface only of 
I which has been dedicated to the public, they do 
I nob commit a trespass on private property so long 
! as the act to bo done is within the area of their 
i statutory powers. Therefore: — Held: no tres- 
I pass was committed by the digging of a hole in the 
I footway in which to place a pole to carry the 
i elc^ctl•ic ^ire for a tramway scheme authorised 
' by a privatii Act, which incorporated the pro- 
visions of Lands Clauses Act, the act complained 
of not amounting to a taking of land but only to 
the exercis(^ of a right in tiie nature of an eiisement. 
— Esco'iT V. Newport (k)UPN., [1904] 2 K. B. 

( 369 ; 73 L. J, K, B. 693 ; 90 L. T. 348 ; 08 J. L\ 
135 ; 52 VV. R. 543 ; 20 T. L. R. 158 ; 2 L. G. R. 
779. 

AnnoUUUms Avid. A^d^wti ^ AhovtiUory U. C. (1911), 

80 1j, j. Ch. 721. ReZd. TalZ Vulo lly. v. CurdUf Ky.. 

11917] 1 Ch. 299. 

74. Inchoate easement.] — Greenualou v, 
Brindley, No. 412, post. 

75. Precarious easement.] — Burrows v. Lang, 
No. 189, post. 
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76. Distinguished from profits k prendre — Loss 
& revival.] — Robins v. Barneh (1015), Hob. 
131 ; 80 E. R. 280. 

Annotation : — BeZd. Palmer v. Flossier (1664), 1 Kob. 794. 

77. Fishery.] — Peers v. Lucy, No. J, 

ante. 

78. Claimable by custom.] — Goodman v. 

Saltash Corpn., No. 322, post. 

7?* .] — Any acquisition of right 

arising from long continued user must be founded 
upon either custom, prescription, or lost grant. 
It is well settled that the public cannot have any 


right tc fish founded upon custom, however long 
the practice has continued (North, J.). — Smith 
V. Andrews, [1891] 2 Ch. 678 ; 65 L. T. 175 ; 
7 T. L. R. 527. 

Anruitationa : — ^M- lIbidsmi iJ. Ashby, (189C1 2 Ch. 1 
Johnston v. O’Neill, [1911] A. C. .>d2. 

See, also, COMMONS, Voi. XI., p. 5, No. 1. 

Profits a prendre generally.] — See Part XIII., 

^^^80. Distinguished from licence — Irrevocable.;! 

Where one declared for obstructing a water- 

coui’se upon his possession of a mill with the 
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appurtenances & that by reason of his possession 
he had a ri^t to the use of water running in a 
tiumel to the mill ; such allegation is not sup- 
ported by proof that Uie tunnel was made on deft.’s 
land which he had a^ed to let pltf . have for this 
purpose for a consideration, but of which no 
conveyance was made by deft., to pltf., & he 
(deft. ) had since refused assent ; because pltf. 
had not the water by reason of his possession of the 
mill, etc., but by parol licence, or contract, which 
could not pass the title to the land, & as a licence 
was revocable & had been revoked. — Fentiman 
v. Smith (1803), 4 East, 107 ; 102 E. R. 770. 
Annoiationa : — FoUd. Howlius v. Shippam (1826), 5 B. Sc C. 

221. IBMd, Boyle v. Tamlyn (1827), 9 Dow. & Ky. K. B. 

430 ; Wood v. Leadbittor (1846), 13 M. & W. 838 ; Wood 

V. Wand (1849), 3 Exch. 748 ; LalnK v, Whaley (1858), 

8 H. & N. 076. 

81. .] — Held : the taking a grant 

of a licence from the lord of a manor to erect a 
cottage on a piece of land, rendering an annual 
rent of lUs. 6a. as a quit-rent, & also a grant of a 
licence to inclose a piece of ground for a garden 
to the cottage, both being ports of the waste, & 
building a cottage thereon, & residing in it a year 
& a h^f, were not to confer a settlement ; this 
being a licence only, & not a grant of any interest 
in land. — K. v, Houndon-on-the-Hii.t. (In- 
habitants) (1816), 4 M. & 8. 562 ; 105 E. R. 942. 

Annotations : — ^Befd. Wood v, Lcodbilter (1846), 13 M. & W. 

838. Mentd. H. v. GoddlJiNrton (1823), 2 B. & C. 129; 

H. V. Ha«rworthiiiffhum (182.3), 1 B. & C. 634 ; 11. v, 

Ouddlngton (1845). 14 L. J. M. C. 182. 

82. .] — The locking .)f a gate, 

through which parol leave has been given to pass, 
is of itself a sullicient notice of revocation of tlie 
leave. 

Pltf. & deft, having agreed, on a dispute existing 
between them as to a right of way, that deft, should 
use the way ad inieritn, without prejudice, until 


it should be determined how the question should 
be settled : — Held : pltf. having looked the gate, 
& deft, broken the look, the equitable position of 
the parties was not such as to bar an action of 
trespass at common law.— Hyde v. Graham 
(1862), 1 H. & C. 593 ; 1 New Rep. 64 ; 32 
L. J. Ex. 27 ; 7 L. T. 563 ; 8 Jur. N. S. 1229 ; 
11 W. R. 119 ; 158 E. R. 1020. 

g 3 . By parol.] — A beneficial licence to 

be exercised ux)on land, may be granted without 
deed, & without writing. A licence to bo exer- 
cised upon land for 21 years, granted for a valuable 
consideration, & acted upon, cannot be counter- 
manded. — Tayler V. Waters (1816), 7 Taunt. 
374 ; 2 Marsh. 551 ; 129 E. R. 150. 

Annotations: — Consd. Wood v. Leadbittor (1845), 13 M. Sc 
W. 838. Retd. Hewlins v. Shippain (1826), 5 B. Sc O. 
221 ; Liggins v. Inge (1831), 7 Bing. 682 ; WlUiams v, 
MorriB (1841), 8 M. & W. 488 ; McManus v. Cooko (1887), 
35 Ch. D. 681 ; Met. By. r. Fowler, 11892] 1 Q. B. 165 ; 
Hurst V, Picture Theatres, [1916] 1 K. B. 1. Mentd. 
Wood V. Manley (1839), 11 Ad. Sc El. 34; WeUs v. 
Eingstoii-upon-Hiill Corpn. (1875), 44 L. J. C. P. 257 ; 
Webber r. Leo (1882), 9 Q. B. D. 315. 

84. .] — IlEWLiNs V . Shippam, No. 

2, ante. 


85. .] — Cocker v. C-owper, No. 

120, post. 

Tacences in relation to land generally, see 
Deeds, Vol. XVIl., pp. 192-195, Nos. 26-50, 54- 
61 ; Landlord & Tenant ; Mines ; Trespass. 

86. Distinguished from running powers over 
railways.] — Ranoelby v. Midland Ry. Co., No. 
25, arUc. 


87. .j — Great Western Ry. Co. v. 

Swindon & Cheltenham Ry. Co., No. 14, ante. 

Running powers generally.] — See Railways. 

88. Distinguished from customary rights.] — 
Mounsey V. IsMAY, No. 3, ante. 

.] — SeCy further y Custom & Usacjes, Vol. 

XVII., pp. 5-7, Nos. 16-29. 


Part III. — Creation of Easements. 


Se( t. l.-BY EXPRESS GRANT. 

SuB-sEcJT. 1 . — Nature of Riqiits which may be 

GRANTED. 

89. Must be of nature known to law — Restric- 
tive covenant.] — Monmouthshire Canal Act pi*o- 
vided tliat, upon auxiliary railroads made by 
private individuals under the authority of the I 
Act, the tolls should not exceed the rate charged 
by the canal co., which, for tlie articles of lime- 
stone & ii’onst-one, was restrict^jd to 2id. a ton 
per mUe ; &- it also empowered the canal co., by 
agreement with tlui landowmere, it>Helf to construct 
auxiliary railroads, on which tolls not exceedii^ 
5d. a ton per mile might be charged. Certain 
landowuere & owners of ii-on woriS, &, among 


othore, the lessees of R. works, fornu‘(l a joint- 
stock CO., &, under the powei-s given by the Act, 
constructed a railroad conru'cting a lime quarry, 
called T. quarry, with the several iion works & 
with the railroads of the canal co. In the partner- 
ship deed of the railroad co., the lessees of R. 
works covenanted for themselves, their heirs, etc., 
& assigns, with the other shart»holders, their oxors., 
etc., so long as the covenantors, their exors., etc., 
should occupy B. works, to procure all the lime- 
stone used in the works fi-om T. quanT^, & to 
convey all such limestone, & also all tlie ironstone 
from the mines to the works along the T. railroad, 
& to pay a toll of 5d, a ion per mUc for the same. 

Upon a bill filed by the shareholdc*rs of the rail- 
road to enforce this covemint against a pereon 


PART II. 


88 i. Disiinffitislu'A from customary 
rights.] — I’leas Bolting up a custom for 
iunabitants of the surrounding country 
as of right to drink tho water of certain 
mineral springs for forty years were 
bad, for such right could not bo taaimod 
in gross under l^rosoriptiou Act, li. S. O. 
1877, o. 108, s. ,38.— Grand Hotel CJo. 
r. Cross (1879), 44 U. 0. 11. 153.— CAN. 


m. JHsiinouishsd from ordinary 
proprietary rights .] — Tho right to re- 
Htrain another froin exorcising ordinary 
proprietary rights over his own land 
is of tho nature of an easement different 
from the ordinary rights of owners of 
land ; tho burden of proof w'ould there- 
fore lie upon the party alleging such 


rights. — H ari Mohan Thakur t>. 
Kissbn Sundari (1884), 1. L. It. 11 
Calc. 52.— DID. 

n. Distinguished from right to hold 
musical festival .] — No oasemont to hold 
something in the nature of a musical 
festival tm a plot of ground can properly 
exist.— Mohini Moran Adhikary v. 
Kabhinatr Hoy Crowdrry (1909), 
I. L. R. 36 Calc. 015.— IND. 

o. Distinguished from right to sell 
refreshments on racecourse,] — Applts. 

E urohased from the race committee 
bie sole & exclusive right to sell ^vlncs, 
spirits. Sc refreshments on the race- 
course on Mar. 25. They brought an 
action against respts. for intorfering 
with that light by oooupylng a booth 


& selling wines, spirits, etc., at the same 
place Sc on the same day : — Held : tho 
action was not maintainable, os tho 
law^ recognised uo snoh easement in 
gross or servitude os that diaimed by 
applts. — Clkmenib V. Edmondson. 
Mao. 542.— N.Z. 

PART HI. SECT. 1, SUB-SECT. 1. 

p. Right of uuy to two dominant 
ienjcmenis .] — The owner of land upon 
which there was an avenue, having 
granted a right of way through the 
avenue to the owner of one tenement, 
is not on that account prevented from 
granting a right of way through the 
same avenue to the owner of another 
tenement, unless tho second sorvltnde 
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who had purchased B. works, with notice of the 
FaJ^tnership deed: — Held: the covenant did not 
ran with &e land so as to bind assignees at law ; 
& a ct. of equity would not, by holding the con- 
science of the purchaser to be affected by the 
notice, give the covenant a more extensive 
operation than the law allowed to it. 

Bo in respect of enjoyment, one may have the 
pcssession & the fee simple, & another may have 
a lent issuing out of it, or the tithes of its produce, 
or an easement, as a right of way upon it, or of 
coumon over it. Such last incorporeal heredita- 
ment may be annexed to an estate which is 
wholly imconnected with the estate affected by 
the casement, although both estates were originally 
united in the same owner, &; one of them was 
afterwards granted by him with the benefit, while 
the other was left subject to the burthen. All 
these kinds of property, however, all these hold- 
ings> are well known to the law & familiarly dealt 
with by its princijples. But it must not therefore 
be supposed that incidents of a novel kind can bo 
devised & attached to property, at the fancy or 
caprice of any owner. It is clearly inconvenient 
both to the science of the law & to the public 
weal, that such a latitude should be given 
(Buouqham, O.). — Keppell V. Bailey (1834), 
2 My. & K. 517 ; Coop, temp, Brough. 298 ; 39 
E. R. 1042, L. C. 


AnnotaiionH : — Consd. Stockport Waterworks Co. w. Potter 
(1864), 3 H. & C. 300. Refd. Tulk v. Moxhay (1848), 11 
Beav. 571 ; Aokroyd u. Smith (I860), 10 C. IJ. 1G4 ; 
Kowbotham v. Wilson (1857), 8 E. & 15. 123 ; Bailey v, 
Stevens (1862), 31 L. J. C. P. 226 ; Hill v, Tupper (1863), 
2 H. & C. 121 ; llichards v. Harper (1866), 35 L. J. Ex. 
130: G. N. lly. v. I. K. Comra., [1901] 1 K. B. 416. 
Mentd. Norval v. Pascoo (1864), 4 New Rep. 390 ; Liinmor 
Asplialte Paving Co. v. 1. li. Comrs. (1872), L. It. 7 Exoh. 
211 ; Aspdon v, Seddon, Preston v. Sodden (1876), 34 
L. T. 906 ; Lukerr. Donnw (1877), 7 Ch. H. 227 ; Haywood 
V. Brunswick Permanent Benefit Bldg. Soc. (1881), 46 
L. T. 699 ; Werdorman v. Soc. QOnerale D 'Elect ricltd 
(1881), 19 Gh. B. 240 ; Zetland v. Htslop (1882), 7 App. 
Oas. 427 ; Whitmores (Edenbrid^) v. Sianfoni, [1909 ] 
1 Ch, 427 ; L. C. O. v. Allen, [1914] 3 K. B. 642 ; lie 
Woking Urban Bistrict Council (Basingstoke Canal) Act, 
1911, [1914] 1 Ch. 300 ; Woodman r. Pwllbach Colliery 
Co. (1914), 111 L. T. 169; Barker v. Stlckncy, [1919] 
1 K. B. 121. 


90. & connected with use of land — Right 

of way.] — AcKitOYB v. Bmith, No. 20, ante. 

91. Boats for hire on canal.] — The 

proprietors of a canal by deed granted to pltf. the 
sole & exclusive right of putting or using pleasure- 
boats for liire on the canal ; — Held : this did not 
confer such an interest in pltf. as to give him a 
right of action against another person for using 
picasme-boats for hire on the canal. 

It appears to me a right of this sort cannot be 
created so as to constitute a property. It is 
merely a licence or covenant that the party may 
do the particular thing. He may sue in the name 
of the ^antor so as to prevent strangers from 
inter venmg, if the grantor gives him permission 
in order to carry out the grant. A new species 
of incor^real hereditament cannot be created 
at the will & pleasui'C of an individual owner of 
an estate ; he must be contented to take the 
sort of estate & the right to dispose of it as he 
finds the law settled by decisions, or controlled 
by Act of Parliament. He may grant what he 
pleases, but he cannot carve out the property so 
as to enable the grantee to bring an action against 
the grantor for the sort of right he claims in tliis 
case (Pollock, C.B.). — Hill v. Tupper (1893), 


2 H. & C. 121 ; 2 New Rep. 201 ; 32 L. J. Ex. 217 ; 
8 L. T. 792 ; 9 Jur. N. S. 726 ; 11 W. R. 784 ; 
159 E. R. 51. 

Annotations : — Conid. Stockport Waterworks Co. v. Potter 
3 H. & C. 300 ; NuttoU v. Braoowell (1806), L. R. 

2 Exon. 1. Mentd. Rlohards v. Harper a866), 4 H. C. 

65; Fitzgerald v. Firbaiik, [1897] 2 Oh. 96 ; A.-G. v. 

Homer (No. 2), [1913] 2 Ch. 140. 

92. Grant of water rights — To land not 

abutting on stream.] — Stockport Waterworks 
Co. V. Potter, No. 1070, post 

93. Flow not continuous.] — Burrows 

V. Lang, No. 189, post. 

94. Support of railway by coal.] — (1) A 

colliery co., who were the owners of coal under & 
adjacent to a railway, gave notice to the railway 
CO. under Railways Clauses Consolidation Act, 
1845 (c. 20), s. 78, of their intention to work the 
coal. The railway co. thereupon gave notice to 
the colliery co. under the sect, that they were 
willing to make compensation for the coal. The 
amount of the compensation having been fixed 
by arbitration, the railway co. paid that amount, 
& the colliery co. executed an instrument under 
seal by which Ihey acknowledged receipt of the 
amount in satisfaction of all claims by them in 
respect of the coal, & undertook to leave the coal 
unworked ; —Meld : the right of the railway co. 
to have the coal left unworked came into existence 
when the notices were given under Uie above 
sect. 

The fettt^jr so accepted by the owner could not 
be made the subject of a grant or conveyances so 
ar to bind the lands in the hands of successive} 
owners. It is an arbitrary fetter debarring the 
owner from dealing with a given area of land in 
a particular way irrespective of whether it is 
morts or loss than is actually required for thes sup- 
port of the railway & whether or not substituted 
support is supplied by shoring or other means. 
The right to enforce such a mstriction could not, 
in my judgment, be the subject of a ^ant so os 
to bind the land in the hands of successive owners. 
Nothing but a statute could create such a right, 
& a st/itutc has created it (Collins, L.J.). 

(2) Such a right differs from a right of support, 
being more extensive in some respects, & less so 
in othoi*s. In particular it differs in this, that tlie 
obligation under it is puiuly negative ; whereas 
a right of support to buildings is an easement not 
purely negative, & is capable of being cinjated by 
grant. There is no authority that a right or 
obligation such as that which arises under the 
above sect, is capable of being created by grant 
(Stirling, L.J.). — Great Northern Ry. Co. v. 
Inland Revenue Comrs., 11901] 1 K. B. 419 ; 
70 \j. J. K. B. 336 ; 84 L. T. 183 ; 95 J. l\ 275 ; 
49 W. R. 291 ; 17 T. L. R. 218 ; 45 Sol. Jo. 237, 


C. A. 

AnnMionH:—An itj (1) Retd. lie BwUfa & Morthyr I^ro 
Stoaiu CoUIories (1891) & Pontypridd Waterworks Co., 
[1901] 2 K. B. 798 ; Richard v. G. W. Ry., [1905] 1 K. B. 
68 . 


Sub-sect. 2. — (Junditions 1^re<?ei)jsnt to Valid 
Grant. 

A. Extent of Grantor's Hstaie. 

95. Must be not less than that for which ease- 
ment created.]— A lessor granted a lease for 21 
years of a house; with if^s appurtenances among 


interferes with the proper eujos 
of tee first. — A hlbom r. vi< 
(1892). 9 S. C. 484.— S. AF. 


q. Bight to discharae water on 


nd.]— An agrrocmciit by which the 
vner of a house undertook to permit 
le owner of an adjoining houw when 
3 built a second storey, which was in 
intemplation to discharge rain water 


& also water used for daily household 
purpos<^'s on to the ptomiaes of the 
former, was a grant of an easement. — 
Bhagwan Bahai v. Nabsingh Bahai 
(1909). 1. L. R. 31 All. 012.— IND. 
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Sect, 1. — By express grant: Svb~aect, 2, A. d: B,; 
svb-sects. 3 <fc 4.] 

which lights were specilied. At the time of the 
grant ho hold an adjoining house for a term of 
years. Ho subsequently acquired the reversion 
expectant on the term in the adjoining house ; & 
after the expiration of the term he proceeded to 
build on the site of the adjoining house in a 
manner which might interfere with the lights of 
the demised house, these lights not being ancient 
lights : — Held : lessor was not by his grant pre- 
vented from so building. 

General words in a grant must be restricted to 
that which the grantor had then power to grant 
& will not extend to anything which he might 
subsequently acquire (Melijsh, L.J.). 

At the time when the lease was made, deft, was 
no doubt the owner of a term of a few years in the 
adjoining property, & no doubt the words of the 
lease amount to a grant of the light coming over 
the adjoining property during the term which 
deft, at tlic date of the lease had in that property 
(Jameh, L.J.). — ^Bootii V, Alcock (1873), 8 Ch. 
App. 003 ; 42 L. J. Ch. 557 ; 29 Ij. T. 231 ; 37 
J. P. 709 ; 21 W. K. 743, L. JJ. 

AnnoiaiionH : — Consd. Bodilinjjioii v. AUoo (1887), 35 Ch. 1). 
317 ; Godwin v. tichwoppoH, [1902J 1 Ch. 926. Re!d. 
Master w. Hansard (1870), 4 Ch. I). 718; Qiiicko v. Chap- 
man, 11903J 1 Ch. 059. Mentd. Davis r.Towii Proportios 
Invcstmont Corpn., [1903] 1 Ch. 797. 

96. Executrix with power of sale.] — An 

extrix. who has no estate or int( rest in land, but 
only a power to sell it, is not cmi cowered to grant 
an easement over it . — Itc Darkow-in-Fukness 
(^ORPN. & BaWLINSON’S CONTRACT, [1903] 1 Ch. 
339 ; 72 D. J. Ch. 233 ; 87 L. T. 724 ; 51 W. B. 
248. 

97. Must not be ultra vires.] — A railway co. 
liaving the usual powci*s under their special Act 
to take & use land for the purpose of trie railway 
& works cannot, whether for valuable considera- 
tion or otherwise, alienate for any purpose except 
thcj purposes of the Act any iioition of its land, not 
being “ superfluous land ” within Lands Clauses 
Act, 1845 (c. 18), B. 127, not being land taken for 
extraordinary purposes within Railway Clauses 
Act, 1845 (c. 20), s. 45, nor any oasernent over the 
same. — Mulliner v. Midland By. Co. (1879), 11 
Ch. D. Oil ; 48 L. J. Ch. 258 ; 40 L. T. 121 ; 43 
J. P. 573 ; 27 W. B. 330. 

AnnoUUions .'—Distd. Bayloy r. G. W. By. (1881), 26 Oh. D. 
434. Conid. Grand Juiictiou Canal Co. v. l*otty (1888), 

21 Q. B. 1). 273 ; Foster t?. L, C. & D. By. (1894), 71 L. T. 
855. Expld. & Distd. lie Gouty & M. S. & L. By., [1896] 

2 Q. B. 439. APld. G. W. By. r. SolihnU B. D. (\ (1902), 

86 L. T. 852. Consd. G. W. By. v. Talbot, [1902] 2 Ch. 
769. DlStd. Stretford II. D. C. v. ManehcHter South 
Junction & Altrincham By. (1903), 68 J. 1*. 59. Consd. 
Talf Vale By. v, Pontypridd V. D. C. (1905), 93 B. T. 126. 
Distd. S. K. B3\ V. AHHOciatod Poi’tlund Cement Manu- 
facturorH( 1900), Ltd., 11910J 1 Ch. 12. ]^ld. Ayr Harbour 

Tpustocs V. Oswald (1883), 8 App. C*is. 023 ; Stevens v. 
Met. DJst. By. (1885), 29 Ch. D. 60 ; Jordoson r. Sutton, 
Southcoatos &, Dryiiool Gas Co., [1898] 2 Ch. 614 ; G. C. 
By. V, Balby-wlth-Uoxthon»o U. C., A.-G. v. G. C. By., 
11912] 2 Ch. IJO ; Coimty Hotel & Wiiio Co. v, L. & N. W. 
By., [1918] 2 K. B. 251 : I'hamcs Coneervatom r. Kent, 
[1918] 2 K. B. 272. Mentd. Sevonoaka, Maidstone & 
Tunbridge By. v, L. C. & D. By. (1879), 11 Cli. D. 625 ; 
lie Mot. Dist. By. & Cosh (1880), 13 Ch. D. 607 ; He 
Higgins & Hltohman’s Contract (1882), 21 Ch. D. 95 ; 
Ware v, L. B. & S. C. By. (1882), 52 L. J. Cli. 198 ; Davis 
r. Leicester Corpn., [1894] 2 Ch. 208 ; Thames Conserva- 
tors r. Southwark & Vauxhall Water Co. (1897), 13 
T. L. B. 155 ; J4. & N. W. By. r. Buncorn B. C., [1898] 

1 Ch. 34 : M. 8. L. By. r. Andoition, [1898] 2 Ch. 394 ; 
Hackuey Corpn. v, Lee (Conservancy Board, [1904] 2 
K. B. 641 ; Stourolifte Estates Co. v. Bournemouth 
Corpn., [1910] 2 Ch. 12 ; He l*lymouth Corpn. & Walter, 
[1918] 2 Ch. 354. I 

98. ,] — A railway co., under their special 

Act, were entitled, notwithstanding Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 02, to take a 


portion of certain houses or other buildings or 
manufactories scheduled in their Act without 
being obliged to take the remainder, if the portion 
taken could, in the opinion of the authority iO 
whom the question of disputed compensation 
should be submitted, be severed from the remainder 
of the property without material detriment thereto. 
The CO. gave notice to treat for a portion of certtin 
property, &, before the arbitrator appointed under 
the Lands Clauses Consolidation Act to assess 
compensation, they undertook to provide access 
to the remainder of the property by means of a 
right of way over the portion taken. On a <ase 
stated by the arbitrator in his award : — Held : as 
the giving the proposed right of way over the Imds 
of the co. was not inconsist^ent with the purposes 
for whicli the lands were taken, the co. h^ power 
to grant it. — Re Gonty & Manchester, Sheffield 
& Lincolnshire By. Co., [1890] 2 Q. 13. 439 ; 05 
L. J. Q. B. 025 ; 75 L. T. 239 ; 45 W. R. 83 ; 12 
T. L. B. 017, 020 ; 40 Sol. Jo. 715, C. A. 

Annotations : — Conid. Culo. By. v. Turcan, [1898] A. C 256. 
Apld. S. K. By. u. AsBOciatod l^ortliind CJemont Manu- 
facturers (1900), [1910] 1 Ch. 12. Beld. Stretford U. D. C. 
V. Manchofiter, South Jimotion & Altrincham By. (1903), 

1 L. G. B. 683 ; G. C. By. v. Balhy-with-Hcxthorpo U. C., 
A.-G. r. G. C. By.. [1912] 2 Oh. 110. Mentd. G. E. 
r. L. C. O. (1906), 51 Sol. Jo. 132 ; County Hotel & Wlno 
Co. r. L. & N. W. By., [1918] 2 K. B. 251. 

99. Tenant for life — Powers under Settled 
Land Acts, 1882 (c. 38), &, 1890 (c. 69) — Easement 
over principal mansion house.] — The tenant for 
life of a settled estate, for the purposes of giving 
his wife a dower or jointure house, in 1 889 granted 
her a lease for 21 yeai*s of a house called X. about 
three miles from the principal mansion house on 
the 'j\ estate, of which estate X. formed part, 
together with rights of way over all roads & drives 
which from tunc to time should c^xist on T. estate. 
The drives then existing were about 25 miles long 
A extended over the estate generally including the 
pai*k usually occiii)ied with the mansion house & 
up to the gate A door of such mansion house : — 
Held: having regard to sect. C of 1882 Act, 
A sect. 10 of 1890 Act, the lease of X. was 
invalid by reason of its granting rights of 
way over the i)ark A lands usually occupied 
with the principal mansion house. — Sutherland 
(Dowager Duchess) Sutherland (Duke), 
[1893] 3 CJi. 109 ; 02 L. .T. Ch. 940 ; 09 L. T. 180 ; 
42 W. B. 12 ; 9 T. L. U. 530 ; 37 Sol. Jo. 018 ; 
3 B. 050. 

Annotations: — FoUd. Bcaao v. Courtnej", [1904] 2 Ch. 503. 
Mentd. Brown r. Peto. [1900] l Q. B. 346 ; He Handinaii 
& Wilcox'8 Contract, [1902] 1 Ch. 599 ; Gilboy v. Bush, 
[1906] 1 Ch. 11 ; He Cornwallis West, Kx p. Trustee 
(1919), 88 L. J. K. B. 1237. 

100. — ■—,] — Settled Land Act, 

1890 (c. 09), s. 10, which })recludes the life tenant 
from leasing “ the principal mansion house on 
any settled land, A the pleasure grounds A park 
A lands usually occupied them with,” without the 
consent of the trustees or an order of the ct., 
applies to a park not usually occupied with the 
principal mansion house, the words “usually 
occupied therewith ” referring merely to the word 
“ lands ” immediately preceding. 

The sect, also applies to the lease of an casement 
over the same property. 

A life tonant without the consent of the trustees 
agreed to let the park, together with an easement 
over the mansion house, for a term of ycai*K. 
The lessees entered A held under the agreement, 
which contained no provision as to title. The 
lessor died without being required to execute a 
lease, A the lessees wei*c ejected by the remainder- 
man. It did not appear that the lessor could 
have obtained the trustees’ consent : — Held : the 
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lessees were not entitled to damages against the tenants &> occupiers for tlie time being o£ Blackacro 
lessor’s estate. — P bask v. Courtney, [1904] 2 to use the footway. A. was then & until 1870, 
Oh. 603 ; 73 L. J. Ch. 760 ; 91 L. T. 341 ; 53 when he purchased the fee simple, only tenant 

W. R. 75 ; 20 T. L. R. 653 ; 48 Sol. Jo. 622. from year to year of Blackacre : — Held : not- 

Jnnotation Mentd. Re Wythos* S. E. (1908), 98 L. T. 277. withstanding the limited interest of A. when the 

101. .] — The sale of subsoil of settled easement was granted, & the cesser of that 

land is not the sale of an easement under ^ttled interest by merger in 1870, a lessee of Blackacre 

Land Act, 1882 (c. 38), s. 3, but the ct. has power claiming under the freehold title of A. was entitled 

under that sect, to make an ord( 3 r authorising the to use the footway. — R ymer v. McIiiiiOY, ( 1897] 

s^e es being a sale of part of the settled land. — 1 Ch. 528 ; 66 L. J. Ch. 336 ; 76 L. T. 115 ; 45 

He P.JARSON’s Will (1900), 83 L. T. 626. W. R. 411. 

102. Creation of easement in ex- 

change.] — Settled Land Act, 1890 (c. 69), s. 5, 

empowers a tenant for life to grant an easement Sub-sect. 3. — Extent of Orant. 

over the settled land* in exchange for an easement 
over adjoining land. The latter i)art of the sect, 
is independent of the earlier part, & is not 
dominated by the first words of the sect., ** on 
an exchange or partition .” — He Bracken’s Settle- 
ment, [1903] 1 Ch. 265 ; 72 L. J. Ch. 101 ; 87 
L. T. 743 ; 51 W. R. 411. 

Annotation : — Consd. Re Brothertoii, lirotherton r. Bi*otlicr- 

ton, Rc Markams Settimt. (1907), 77 L. J. Ch. 58. 

103. Power to grant right to let down 

surface.] — A tenant for life of settled land has 
power under sect. 6 of Settled Land Act, 1882, to 
grant a le*.iHe of fh right to let down the surface of 
the land by mining operations. -S itwell v. 

Londesborougii (Earl), [1905] 1 Ch. 460 ; 53 
W. R. 445 ; sub 7 iom. He Sitwell, Sitwell r. 

IxiNDESBOROUGH (Earl), 74 L. J. Ch. 254. 

Annotation : — ^Refd. Thomson v. St. Catharino’s CollcKo, 

CambridfTo, & Mappin’s Masliro’ OJd Browcr>', 8t. 

Catharinu'H C\illogo, Cambridge i\ Hosho (No. 2) (1918), 

118 L. T. 758. 

with full power to work them, & free wayleave ^ 
B, Extent of Graves Estate. passage to, from & along the same ; & the bissor 

104. Grantor must have estate in dominant <!ovenMit«!d IJiat in working ho would do jw litt le 

tenement.]- Smkteborn v. Holt (J-'i!?), Y. B. daniiige & spod to ilio soil & herbi^ of tlio 
21 Edw. 3, fo. 2, tjI. 5. premises as he or they could conveniently make or 

Annotationn : — Distd. Kymcr r. Mollroy, [1897] 1 Ch. 528. j do : — Held: (1) the lessor had an absolute right 

Reid. Anon. (1581), Godb. 4 ; Joidcn u. Atwood (1(505), ^ay through the jiroperty for any pui'poso he 
a 1 a a . 1 tliought fit, & uot mci*ely lor workittg the mincs. 

105. Grantee yearly tenant of dominant tene- words did not express a mei’e limited right 

ment— Subsequent purchase of reversion.]— A., the ^ ... but a right of way for all purposes 

owner in fee of Whiteacre, conveyed it to B. by (Wood, V.-CJ.). 

a deed dated Mar. 12, 1869, which rcicited that ^2,) 1* do not think anvthing can be exceptetl 

it liad been agreed that on completion of tin? pur- demiwi except that which is part of th(! 

cliase B. sliould grant to A., his heirs & assigns, a itself. It is not a right issuing out of 

right of way over a defined footway leading from the property which can be excepted. You either 

a public road acmss Whitc?acre to Blackacrt?. Tlu! thjinise or not the whole of the pnjperty. If you 

deed also referred to another deed as then pro- demi.sc? the wiiole property & except anything, 
pared, which when executed was dated Mar. 13, tlicnitisbywayof re-grant (Wooi),V.-(h). — P jw)UD 
J869, wheitjby B., in pursuance of this agiyoment (J8(i5), 6 New Rep. 92 ; 34 L. J. Ch. 406; 

& in consideration of the conveyance of Whit^acn*, L. T. 565 ; 13 L. 01 ; 11 Jur. N. S. 441. 
covenant<ed & granted with & to A., his hell's At iTMiototimw As to ( 2 ) Conid. Hamilton v. Graham (1871). 
assigns, that it should be lawful for them & the i L. 11. 2 Sc. & Div. 1(56. Retd. Ballacorklwh S Uvor, Lead 


106. Includes ancillary rights.] — jonfs v> 
Pritchard, No. 229, post. 

Right to enter & repair] — Sec Part V., post. 
Repair of ways.] — See Part VII., Sect. 6, sub- 
sect. 3, B. (5), post. 

Repair of watercourses.] — Sec Part IX., Sect. 2, 
sub-sect. 6, 2 ^ost. 


Sub-sect. \. — Reservations and Exceuimuns 
OF Easements. 

Sec, (jenerallp, Dp:kds, Vol. XVII., pp. 386-385, 
Nos. 1886-1930. 

107. Easement cannot be reserved or excepted.) 

-Durham Ac Sunderland Ry. (k>. Walker, 
No. 584, post. 

108. Reservation or exception operates by way 
of re-grant.] — Where a lease of land reserved to 
*’ lessor the mines & (juarries under the same, 


PART HI. SECT. 1, SUB-SECT. 3. 

r. Right of wiy — No right to 
ivindou:s on vmyJ—A conveyanco of 
lands fronting on public highways with 
Iho right of iiossagu merely over a 
private lane does not create a servitude 
that can entitle the grantee to jiioko 
windows & openings in walls which are 
built upon the lino of the lano. — 
LKSpfi:RANCK V. Gone (1905), 36 

8. C. R. 618.— CAN. 

8. Grant of equitable easement — 
IHghi to legal casement .] — ^An agreoment 
creating an equitable easement of 
support docs not confer on the owner 
of the dominant tenement the further 
light to have that agreement H]»ecilic«lly 
performed by tho grant of a lt‘gul 
oasemout. — ^Wellington City, etc. 
V. Public Trustee, [1921] N. Z. L. R. 
423.— N.Z. 

PART III. SECT. 1, SUB-SECT. 4. 

t. Reservation in grant .] — Lands for 
a highway, laid out in 1857, was 


granted by M. to deft, township corpn., 
& tho right to a cattle-pass under the 
highways, to bo made & inaintaluod & 
ropairoA by deft, csorpn., was itjsorved 
to M, : — Held : there was a gi-aut, 
subject to an easement.— F reeman r. 
CAMDEN Township (1918), 41 O. L. It. 
379 ; 13 O. W. N. 221.— CAN. 

a. Implied reservation in ahsolute 
grafif.]—Au implied msciyatlcn cannot 
bo read into an absoluto grant.— 
O’Mara V. Epen (1892). 40 N. 8. R. 
172, 11.— CAN. 

b. Reservation in lexxsc.] —An 
ceptlon in tlie lease resoled liberty 

of fishing, fowling, hmitlng. & h^awk- 

lug.’* to the le.s8or, his heii-s fr. assigns. 
in & up('*i the premiMiS, & an excoptl^ 
to tenants of certain lands ‘jf f*^’ 
liberty of commonage & cutting of 
turf on the mountain of Tiiicurry : 
Held : such was a mere reservation of 
an casement, & did not amount to a 
^nt of the mountain.— W atorpark 
rTFENNELL (1856;, 5 I. t. L. R. 120 , 


8 Ir. Jur. 45. — IR. 

0 . Reservation of minejral righU — 
Implied right of uxiy.]— A msorvatioii 
in a conveyance of land of tho mlnorais 
&olls therein & thereon Is not an ease- 
ment & ne(jd not bo rogistoied os a 
charge ujiou tho foc.nor need the implied 
easomouts of necessity incidental to 
tho getting of tho minerals & oils 
so excepted bo registoiwl. — ^Alberni 
Land Co. v. Registrar General of 
Titijbs, [1918] 2 W. W. It. 537 ; 40 
D. L. R. 142.— CAN. 

d. .] — A reservation. In 

a fee -farm grant of mines, & the right 
to the grantor, his servants, hoi-ses, « 
carriages, to enter & carry away tho 
minerals, enalilos tho owner of tho 
mines to lay down & maintain a railway 
over tlie surface of tho lands granted, 
where such railway is reasonably 
necessary for working Ihe mines.— 
Antrim (Earl) v. Dubbs (1891), 30 
L. It. Ir. 424.— IR. 

e. .1 — A. feued lands 
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Seel. 1 . — By express grant: Svb-sect. 2, A. d: B.; 
sub’sects. 3 cfc 4.] 

which lights were specifled. At the time of the 
grant he held an adjoining house for a term of 
years. He subsequently acquired the reversion 
expectant on the term in the adjoining house ; &) 
after the expiration of the term he proceeded to 
build on the site of the adjoining house in a 
manner which might interfere with the lights of 
the demised house, these lights not being ancient 
lights : — Held : lessor was not by his grant pre- 
vented from so building. 

General words in a grant must be restricted to 
that which the grantor had then power to grant 
& will not extend to anything which he might 
subsequently acquire (Mellish, L.J.). 

At the time when the lease was made, deft, was 
no doubt the owner of a term of a few years in the 
adjoining property, & no doubt the words of the 
lease amount to a grant of the light coming over 
the adjoining property during the term which 
deft, at the date of the loose had in tliat property 
(James, Li.J.). — ^Bootii v, Alcoc'k (1873), 8 Ch. 
App. 003 ; 42 Jj. J. Ch. 557 ; 29 L. T. 231 ; 37 
J. V. 709 ; 21 W. R. 743, L. J J. 

ArmoUitionH : — CoDSd. BeddliiRix)!! v. AtJoo (1887), 35 Ch. I). 
317 ; Godwin v, hichwopphs. L1U02] 1 Oh. 1)26. Refd. 
Master v. Hansard (1870), 4 Ch. D. 718 ; (^uicko v. Chap- 
man, [1903] 1 Ch. 059. Hentd. Davis v.Town ProportioB 
luvoHtmont Corpn., [190.3] 1 Ch. 797. 

96 . Executrix with power of sale.] — An 

extrix. who has no estate or interest in land, but 
only a power to sell it, is not cii'powered to grant 
an easement over it. — lie BaivHow-in-Fuhness 
tioBi*N. & Rawlinson’s Contuaut, [1903] 1 Ch. 
339 ; 72 I.. 4. Ch. 233 ; 87 L. T. 724 ; 51 W. R. 
248. 

97. Must not be ultra vires.] — A. railway co. 
having the usual powers under theii* special Act 
to take & use land for the purpose of the railway 
& works cannot, whether for valuable considera- 
tion or otheiwise, alienate ftu* any purpose except 
the purposes of the Act any portion of its land, not 
being “ superfluous land ** within Liands Clauses 
Act, 1845 (c. 18), s. 127, not being land teken for 
extraordinary purposes within Railway Clauses 
Act, 1845 (c. 20), s, 45, nor any easement over the 
same. - Muldiner v. Midland Ry. Co. (1879), 11 
Ch. I). Oil ; 48 L. J. Ch. 258 ; 40 B. T. 121 ; 43 
J. P. 573 ; 27 W. R. 330. 

AnfwUUiorui : — Distd. Bayloy v. O. W. lly. (1881), 26 Ch. D- 
434. Consd. Grand Junction Canal Co. r. Potty (1888), 

21 Q. B. D. 273 : Foster v. L. C. & D. Ky. (1894), 71 L. T. 
855. Expld. & Distd. He Gouty & M. S. &; L. By., [1896] 

2 Q. B. 439. APld. G. W. By. r. SoJihiiU B.. I). C. (1902), 

80 L,. T. 852. %ii8d. G. W. By. r. Talbot, [1902] 2 Ch. 
759. Distd. Stretford U. D. C. v. Manchester South 
Junction &; Altrincham By. (1903), 08 J. 1*. 59. Consd. 
Taft Vale By. v. Pontypridd U. I). C. (1905), 93 L. T. 126. 
Distd. S. E. By. i>. Associated Portlaml Cement Manu- 
faoturorHdOOO), Lt>d., [1910] 1 Ch. 12. Refd. Ayr Harbour 
Trustees v. Oswald (1883), 8 App. Cns. 623 ; Stevens v. 
Mot. Dist. Ky. (1885), 29 Ch. D. 60 ; Jordoson v. Sutton, 
Southcoatos & Drynool Gas Co., [1898] 2 Ch. 614 ; G. C. 
By. V. Balby-wlth-Hoxthoijie U. C., A.-G. v. G. C. By., 
119121 2 Ch. 110 ; Coimty Ilotol & Wine Co. v, li. & N. W. 
By., [1918]' 2 K. B. 251 : Thames Conservators t*. Kent, 
[1918] 2 K. B. 272. Mentd. Sovenouks, Maidstono Sc 
Tunbridge By. v. L. C. & D. lly. (1879), 11 Ch. D. 625 ; 
He Met. Dist. Ry. & Cosh (1880), 13 Ch. D. 607 ; He 
Higgins & Hitohman*8 Contract (1882), 21 Ch. D. 95 ; 
Ware v. L. B. Sc S. C. By. (1882), 52 L. J. Ch. 198 ; Davis 
r. Lolooster Corpn., [1894] 2 Ch. 208 ; Thames Conserva- 
tors V. Southwark Sc Vauxhall Wator Co. (1897), 13 
T. L. B. 155 ; L. & N. W. By. r. Bimcom B. C., [1898] 

1 Ch. 34 ; M. S. Sc L. By. r. Audei-son, [1898] 2 Ch. 394 ; 
Ilockuey Corpn. Lee CJonsinwancy Boanl, [1904] 2 
K. B. 541 ; Stoiirclilfe Estates Co. v. Bournemouth 
Corpn., [1910] 2 Ch. 12 ; He Plymouth Corpn. & WalUu-, 
[1918] 2 Ch. 354. , 

98. .] —A railway co., under their special 

Act, were entitled, notwithstanding Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 02, to take a 


portion of certain houses or other buildings 6r 
majiufactories scheduled in their Act without 
being obliged to take the remainder, if the portion 
taken comd, in the opinion of the authority to 
whom the question of disputed compensation 
should be submitted, be severed from the remaind’^r 
of the property without material detriment therelo. 
The co. gave notice to treat for a portion of certein 
property, &, before the arbitrator appointed imder 
the Lands Clauses Consolidation Act to assess 
compensation, they undertook to provide access 
to the remainder of the property by means of a 
right of way over the portion taken. On a ease 
stated by the arbitrator in his award : — Held : as 
the giving the proposed right of way over the Imds 
of the co. was not inconsistent with the purioses 
for which the lands were taken, the co. had power 
to grant it. — Re Gonty & Manchester, SHEFFiEr.D 
& Lincolnshire Ry. Co., [1890J 2 Q. B. 439 ; 65 
L. J. Q. B. 625 ; 75 L. T. 239 ; 45 W. R. 83 ; 12 
T. L. R. 617, 620 ; 40 Sol. Jo. 715, C. A. 

Annntationa : — Consd. Cole. By. v, Tm-oan, [1898] A. C 256. 
Apld. S. E. Ry. t>. Associatod Poitlaiid Cement Manu- 
facturers (1900), [1910] 1 Ch. 12. Refd. Stretford U. D. C. 
V. Manchester, South Junction & Altrincham By. (1903), 

1 L. G. B. 683 ; G. O. By. v, Balby-with-Hcxthorpo U. C., 
A.-G. V. G. C. By., [1912] 2 Ch. 110. Mentd. G. E. Ry. 

L. C. C. (1906). 51 Sol. Jo. 132 ; County Hotel & Wine 
Co. r. L. & N. W. By., [1918] 2 K. B. 251. 

99 . Tenant for life — Powers under Setiled 
Land Acts, 1882 (c. 38 ), & 1890 (c. 69 ) — Easement 
over principal mansion house.] — The tenant for 
life of a settled estate, for the purpose of giving 
liis wife a dower or jointure house, in 1880 granted 
her a lease for 21 years of a house called X. about 
three miles from the principal mansion house on 
the T. (estate, of which estate X. formed part, 
together with rights of way over all roads & drives 
which from time to time should exist on T. estate. 
The drives thim existing were about 25 miles long 
& extended over tlie estate generfilly including the 
park usually ociciipied with the mansion house & 
up to the gate & door of such mansion house : — 
Held : having regard to sect. 6 of 1882 Act, 

stHjt. 10 of 1890 Act. the Kuisc of X. w^is 
invalid by reason of its granting rights of 
way over the park lands usually occupied 
with the principal mansion house. — Suthkri.and 
(Dowager Duchess) v. Sutherland (Duke), 
[1893] 3 Ch. 169 ; 02 L. J. Ch. 946 ; 69 L. T. 186 ; 
42 W. R. 12 ; 0 T. L. R. 530 ; 37 Sol. Jo. 618 ; 
3 R. 650. 

Annotations: — FoUd. l*easo v. Courtney, [1004] 2 Ch. 503. 
Mentd. Br<nvii r. l*cto. [1900] 1 Q. B. 346 ; He Handmau 
Sc Wllcox^H Contract, [1902] 1 Ch. 599 ; Gilbcy v. Bunh, 
[1906] 1 Ch. 11 ; He Cornwallla West, Kx p, Tmstoo 
(1919), 88 L. J. K. B. 1237. 

100 . .] — Settled T^nd Act, 

1890 (c. 69), s. 10, which precludes Die life tenant 
fi*om leasing “ the principal mansion house on 
any settled land, & the pleasure grounds & jiark 
&f lands usually occupied them with,” without the 
consent of the trustees <)r an order of the ct., 
applies to a park not usually occupied with the 
principal mansion house, the words “usually 
occupied therewith ” referring merely to the word 
“ lands ” immediately preceding. 

The sect, also applies to the lease of an casement 
over the same property. 

A life tenant without the consent of the trustees 
agi'ced to let the park, together with an casement 
over the mansion house, for a term (j£ yeai-s. 
Tlie lessees entered &. held under the agreement, 
which contained no pi^ovision as to title. Tljc 
lessor died without being required to execute a 
lease, & the lessees were ejected by the remainder- 
man. It did not appear that the lessor could 
have obtained the trustees* consent : — Held : the 
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lessees were not entitled to damages against the 
lessor’s estate. — Pease v. Courtney, [1004] 2 
Ch. 603 ; 73 L. J. Cb. 760 ; 91 L. T. 341 ; 53 
W. R. 75 ; 20 T. L. R. 663 ; 48 Sol. Jo. 622. 
Jnnotation Mentd. Re Wythes* S. E. (1008), 98 L. T. 277. 

101. .] — The sale of subsoil of settled 

land is not the sale of an easement under Settled 
Land Act, 1882 (c. 38), s. 3, but the ct. has power 
under that sect, to malLe an order authorising the 
sale as being a sale of part of the settled land. — 
Ee Pearson’s Will (1900), 83 L. T. 626. 

102. Creation of easement in ex- 

change.] — Settled Land Act, 1890 (c. 09), s. 5, 
empowers a tenant for life to g^ant an casement 
over the ^ttled land in exchange for an casement 
over adjoining larul. Tlie latter i)art of the sect, 
is independent of the earlier part, &; is not 
dominated by the first words of the sect., “ on 
an exchange or partition .” — Re Bracken’s Setole- 
ment, [1903] 1 Ch. 205 ; 72 L. J. Ch. 101 ; 87 
L. T. 743 ; 51 W. R. 411. 

Annotation : — Consd. Re Urotheriou, Rrothorton v. Brother- 

ton, Rc Markams Settlmt. (1907), 77 L. J. Ch. 58. 

103. Power to grant right to let down 

surface.] — A tenant for life of stittled land has 
power under sect. 0 of Settled liand Act, 1882, to 
grant a lease of a right to let down the siirfac(i of 
the land by mining operations. — Sitwelt* v. 
IXJNDESBOROUOH (Karl), [1905] 1 Ch. 460 ; 53 
W. R. 445 ; svb nom. Re Sitwell, Sitwell v, 
Ixindebborough: (Earl), 74 L. J. (^h. 254. 

Annotatum : — ^Refd. Thomson r. St. Catharine’s Collegrcs, 

Cambridge. & Mappln’s Masbro* Old Brewery, St. 

Catharine’s College, Cambridge v. llosso (No. 2) (1918), 

118 L. T. 758. 

li. Extent of Graniec^a Eatate. 

104. Grantor must have estate In dominant 
tenement.] — Smeteborn v. Holt (1347), Y. B. 
21 Edw. 3, fo. 2, pi, 6. 

Distd. Kymcr r. Mellroy, [1897] I Ch. .528. 

Beld. Anon. (1581), Godb. 4 ; .iorden v, Atwood (i()05), 

Owen, 121. 

105. Grantee yearly tenant of dominant tene- 
ment — Subsequent purchase of reversion.] — A., the 

owner in fee of Whiteacre, conveyed it to B. by 
a deed dated Mar. 12, 1869, whicli iv^cit(*d tJiat 
it liad been agretjd that on completion of the iDiir- 
chaso B. siiould grant to A,, his heu^ & assigns, a 
right of way over a defined footway leading freni 
a public road across WhiU^acre to Blackacnj. The 
deed also refenxid to another deed as then pr<!- 
pared, which when executed was datcjd Mar. 13, 
1869, whereby B., in pursuance of this agn»ement 
& in consideration of the conveyance of Whiteaciv, | 
covenanted & granted with & to A., his hears Ac | 
assigns, that it should bc^ lawful for them Ac the I 


tenants Ac occupiers for the time being of Blackacre 
to use the footway. A. was then Ac imtU 1870, 
when he purchased the fee simple, only tenant 
from year to year of Blackacre : — Held : not- 
withstanding the limited interest of A. when the 
easement was granted, & the cesser of that 
interest by merger in 1870, a lessee of Blackacre 
claiming under the freehold title of A. was entitled 
to use the footway. — Rymer v. McIlroy, [1897] 
1 Ch. 528 ; 66 L. J. Oh. 336 ; 76 L. T. 115 ; 45 
W. R. 411. 


SuB-sEci\ 3 . — Extent of tiRANi\ 

106. Includes ancillary rights.] — Jones v. 
Pritchard, No. 229, post. 

Right to enter Ac repair]— Part V., post. 
Repair of ways .] — See Part VIT., Sect. 6, sub- 
sect. 3, D. (2>), post. 

Repair of watercourses .] — See l*art IX., Sect. 2, 
sub-sect. 6, post. 


Sub-sect. 4. — Reservations and ExcEimoNs 
OF Easements. 

See, fienerally. Deeds, Vol. XVII., pp. 3S0-385, 
Nos. 1886-1930. 

107. Easement cannot be reserved or excepted.] 

— Durham Ac Sunderland Ry. (]o. v. Walker, 
No. 584, post . 

108. Reservation or exception operates by way 
of re-grant.] — Where a lease of laud reserved to 
the lessor the mines Ac quarries under the same, 
with full power to work them, Ac free wayloavo Ac 
passage to, from Ac along tlie sanui ; Ac tlie lessor 
covenanted that in working he would do as litthi 
damage Ac spoil to the soil Ac herbage of the 
premises as he or they could conveniently make or 
do : —Held : (1) the h'.ssor had a:i absoliitt^ right 
of way through the propert;y for any purpose ho 
thought fit, & not mejtfly lor working the mines. 

Th<) words did not oxpj'(iSs a mere limited right 
of way . . . but a right of way for all i>iirposes 
(Wood, V.-O.). 

(2) 1 do not think anything can bo excepted 
out of a demise except that wiiich is part of the 
propeiiy itself. It is not a riglit issuing out of 
tlie propci-ty which cau b(i (^xcei)t<jd. You either 
demise or not the whole of the property. If you 
do d(^mist^ the whole property Ac except anything, 
then it is by way of re-grant ( Wood, V.-C. ) . — Proud 
V. Bates (1865), 6 New Rep. 92 ; 34 L. J. Ch. 400; 
12 1.. T. 565 ; 13 L. T. 61 ; 11 Jur. N. H. 441. 
Annoiation» : — As to (it) Consd. Hamilt.on v. Graliam (1871). 

L. H. 2 So. Sc Dlv. 190. IMd. BollocorklBh Silver, Loa<i 


PART III. SECT. 1, SUB-SECT. 3. 

r. Right of way — No right to 
7vindov:a on way .} — A oouveyauco of 
lands fronting on public highways with 
the right of passage merely over a 
private lane d»M?8 not create a servitude 
that can entitle the grantee to make 
windows Sc openings in walls which ore 
built upon the lino of the lane. — 
LKSPjfiiRANCK: t). Gone (1905), 3ft 
S. C. R. 618.— CAN. 

8 . Grant of cquitatile easement — 
Right t(t legal casemmt .] — An ogieoment 
creating an oqnitahlo easement uf 
support does not confer on the owner 
of the dominant ttmemeut the further 
light tu have that agreement sjjeciflcally 
Iierformod by the grant of a legal 
easement. — ^Wellinoton City, kt(\ 
V. Public Trustee, [19211 N. Z. L. H. 
423.— N.Z. 

PART 111. SECT. 1, SUB-SECT. 4. 

t. Reservation in grant .] — Lands for 
a highway, laid out in 1857, was 


I 


I 


i 


I 


granted by M. to deft, towrisbip con»UM 
& the right to a cattle-pass under the 
highways, to bo made Sc maintained & 
repaired by deft. (jon»n., was reserved 
to M. : — If eld : thci-o was a grant, 
subject to an easement. — Freeman r. 
Camden Townsiiu* (1918). 41 O. L. H. 
179; 13 O. W. N. 221.— CAN. 


a. Implied reservation in absoh/Ut 
franf.] — An Implied reservation cannot 
>e read into an absolute grant. — 
)’Maka V. Eden (1892), 40 N. S. 11. 
72, n.— CAN. 

b. Reservation in lease.] — An ox- 
eption in the lease reserved “ liberty 
•f fishing, fowling, hunting, & hawk- 
tig,” to the lessor, his heirs Sc assigns, 
n & upon the imimlKes, Sc an exception 
o tenants of certain lands of ” free 
(berty ol commonage Sc cutting of 
urf on the mountain of TincniTy ** - 
leld : such was a mere reservation of 
n casement, & did not amount to a 
rant of the mountain.— Watebpabk 
, Fennell (1855), 5 1. C. L. 11. 120 ; 


8 Ir. Jur. 45.— IR. 


c. Reservation of mineral rights — 
Implied right of way .] — A reservation 
in a conveyance of laud of the minerals 
Sc oils therebi Sc thereon is not on cose- 
ment Sc need not bo legisterod as a 
charge upon the foe.iior need the implied 
easements of necessity inoidontal to 
the getting of the miaorals & oils 
so excepted he registered. — Albeuni 
Land CJo. v. Registrar General of 
Titles, [1918] 2 W. W, K. 537 ; 40 
I). L. 11. 142.— UAN. 


_ ,] — X reservation, in 

a fee-farm grant of mines. Sc the right 
to the grantor, his servants, horses. Sc 
carrlagtis, to enter & carry away the 
minoralH, enables the owner of the 
mines to lay down Sc maintain a railway 
over tlic surface of the lands granted, 
where such railway is reasonably 
iioccBsary for working the mines.-— 
Antium (Earl) v. Dobbs (1891), 30 
L. li. Ir. 424.— IR, 


e. .1 — A. fouod lauds 
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Sect, 1. — By express grant: Siib-aecL 2, A. & B.; 

8vb-8ect8. 3 cfe 4.] 

which lights were specified. At the time of the 
grant he held an adjoining house for a term of 
years. He subsequently acquired the reversion 
expectant on the term in the adjoining house ; &; 
after the expiration of the term he proceeded to 
build on the site of the adjoining house in a 
manner which might interfere with the lights of 
the demised house, these lights not being ancient 
lights : — Held : lessor was not by his grant pre- 
vented from BO building. 

General words in a grant must be restricted to 
that which the grantor had then power to grant 
& will not extend to anything which he might 
subsequently acquire (Mkllisu, L.J.). 

At the time when the lease was made, deft, was 
no doubt the owner of a term of a few years in the 
adjoining property, & no doubt the words of the 
lease amount to a grant of the light coming over 
the adjoining property during the term which 
deft, at the date of the lease had in that property 
(Jamkr, L.J.). — ^liooTH V. Alcock (1873), 8 Oh. 
App. 0(53 ; 42 L. J. Oh. 5.57 ; 20 L. T. 231 ; 37 
J. P. 709 ; 21 W. K. 743, L. JJ. 

AnnoiatUmn : — Gonad. UoddluBtoii v, Ailoo (1887), 35 Oh. D. 
317; Godwin v. SchweppoH. [1902J 1 Ch. 020. Reid. 
MaHtiir V. Hansard (1870), 4 Ch. 1). 718 ; Quicke r. Chap- 
man, 11003] I Ch. 059. Hentd. Davln v.Towu I’ropurtios 
Invostinent Corpn., [1003] 1 Ch. 797. 

96 , Executrix with power of sale.] — An 

extrix. who has no estate or interest in land, but 
only a power to sell it, is not ein. 'owcred to grant 
an easement over it. — ite Barhow-in-Furnkss 
( vORPN. & BAWIJNSON’S CONTRACT, [19031 1 Ch. 
339 ; 72 L. J. Oh. 233 ; 87 L. T. 724 ; 51 W. R. 
248. 

97. Must not be ultra vires.] — A railway co. 
having the usual powers under their special Act 
to take &• use land for the purpose of the railway 
& works cannot, whether for valuable considera- 
tion or otherwise, a]ienai<e for any i)urpose except 
the purposes of the Act any portion of its land, not 
being “ superfluous land ” within Lands Clauses 
Act, 1845 (c. 18), s. 127, not being land taken for 
extraordinary purj)oses within Railway C^lauses 
Act, 1845 (c. 20), s. 45, nor any casement over the 
same. — M uluneu r. Midland Ry. Co. (1879), 11 
Ch. 1). (511 ; 48 L. J. Cli. 258 ; 40 L. T. 121 ; 43 
J.r. 573 ; 27W. R. 330. 

AnnoUUions : — ^Difltd. Hayloy v. G. W. llj’. (I88i), 26 Oh. D. 
431. Conid. Grand Junction Canal Co. v. Potty (1888), 
21 y. D. I). 273 : PoBter 17. L. C. & 1). Ky. (1894), 71 L. T. 
855. Expld. ft Distd. lie Gonty &; M. S. &; L. Hy., [1806] 
2 g. H. 439. Apld. G. W. Hy. v. Solihull 11. D. C. (1902), 
86 L. T. 852. Confd. G. W\ Hy. r. Talbot, [1902] 2 Ch. 
759. Diltd. Stretford U. D. C. v. ManchcBter South 
Junction & Altrincham liy. (i903). 68 J. i*. 59. Consd. 
Taff Valo lly. v. Pontypridd U. D. C. (1905), 93 L. T. 126. 
Diltd. S. E. lly. V, AsBociatod I'ortland Cement Manu- 
faoturerH (1900), Ltd., [1910] 1 Ob. 12. B^d. Ayr Harbour 
Trustees v. Oswald (1883), 8 App. Cas. 023 ; SteveuB r. 
Mot. Dist. lly. (1885), 29 Ch. D. 60 ; Jordeson r. Sutton, 
Southcoatos ft Drs'ppol Gas Co., [1898] 2 Ch. 614 ; O. C. 
lly. V. llalby-wlth-HoxthoMJo U. (\, A.-G. t?. O. C. lly., 
[ll)12] 2 Ch. no ; Ck)imty Hotel ft Wino Co. v. L. ft N. W. 
Ky., [19181 2 K. B. 251 ; Thames Conservators t\ Kont, 
llblSJ 2 K. B. 272. Mentd. Scvoiioaks, Maidstone ft 
Tunbridge lly. v, L. O. ft D. Hy. (1879), 11 Ch. D. 625 ; 
lie Mot. Diet. lly. ft Cosh (1880), 13 Ch. D. 607 i He 
Higgins ft Hitohman*s Contract (1882), 21 Ch. D. 95 ; 
Ware r. L. B. ft S. C. lly. (1882), 52 L. J. Ch. 198 ; Davis 
r. Leicester Corpn., 11894] 2 Ch. 208 ; Thames Consei'va- 
tors r. Southwark ft Vauxhall WutA?r Co. (1897), 13 
T. L. 11. 155 ; L. ft N. W. lly. c. llunoorn Jl. C., [1898] 
1 Ch. 34 ; M. S. ft L. Jly. r. Andei-sou, [1898] 2 Ch. 394 ; 
Uackuoy Corim. r. Leo Conservancy Board, [1904] 2 
K. B. 541 ; Stourclille Estates Co. r. Boumomouth 
Conm., [1910] 2 Ch. 12 ; He Plymouth Corpn. ft Walter, 
[1918] 2 Ch. 354. 

Qg, J — A. railway co., under tlieir special 

Act, wei'e entitled, notwithstanding Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 92, to take a 


portion of certain houses or other buildings or 
manufactories scheduled in their Act without 
being obliged to take the remainder, if the portion 
taken coiild, in the opinion of the authority to 
whom the question of disputed compensation 
should be submitted, be severed from the remainder 
of the property without material detriment thereto. 
The co. gave notice to treat for a portion of cerUin 
property, &, before the arbitrator appointed uncer 
the Lands Clauses Consolidation Act to assess 
compensation, they undertook to provide acefess 
to the remainder of the property by means of a 
right of way over the portion taken. On a ease 
stated by the arbitrator in his award : —Held ; as 
the giving the proposed right of way over the Unds 
of the co. was not inconsistent with the purposes 
for which the lands were taken, the co. had power 
to grant it. — Re Gonty & Manchester, Sheffieli> 
& Lincolnshire Ry. Co., [1896] 2 Q. R. 439 ; 05 
L. J. Q. B, 625 ; 76 L. T. 239 ; 45 W. R. 83 ; 12 
T. L. R. 617, 620 ; 40 Sol. Jo. 715, C. A. 

Annotations .*>— ^nsd. Calo. lly. v, Turcan, [1898] A. C 256. 
Apld. S. E. Hy. t7. Associatocl Portland Cement Nanu- 
facturers (1900), [1910] 1 Ch. 12. Reid. Stretford U. 1). O. 
V, ManohcBtor, South Junction ft Altrincham lly. (1903), 

1 T.. G. H. 683 ; G. C. lly. v. Balby-with-Hcxthorpo U. 0., 
A.-a. V. G. C. lly., [1912] 2 Oh. 110. Hentd. G. E. Hy. 
r. L. 0. C. (1900), 51 Sol. Jo. 132 ; County Hotel ft Wiiio 
Co. t?. L. ft N. W. Ky., [1918] 2 K. B. 251, 

99. Tenant for life — Powers under Setfled 
Land Acts, 1882 (c. 38), & 1890 (c. 69) — Easement 
over principal mansion house.] — The tenant for 
lih) of a settled estate, for the purpose of giving 
his wife a dower or jointure house, in 1889 granted 
her a lease for 21 years of a house called X. about 
three miles from the principal mansion house on 
the T. estate, of which estate X. formed part, 
together with rights of way over all loads & drives 
wliicli fiom time to time should exist on T. estate. 
The drives then existing were about 25 miles long 
& extended over the estate generally including the 
park usually occupied with the mansion house ft 
up to the gate ft door of such mansion house ; — 
Held : having regard to sect. 6 of 1882 Act-, 
ft sect. 10 of 1890 Act, the lease of X. was 
invalid by reason of its granting rights of 
way over tJie park & lands usually occupit3d 
with the principal mansion house. — Sutherland 
(Dowa(»er Duchess) v, Sutherland (Duke), 
I1893J 3 Ch. 169 ; 62 I.. .T. Oh. 910 ; 69 L. T. ISO ; 
42 W. R. 12 ; 9 T. L. R. 530 ; 37 Sol. Jo. 618 ; 
3 R. 650. 

Annotations : — Folld. Pease v. Courtney, [1904] 2 Ch. 503. 
Mentd. Brown r. Peto, (1900] 1 Q. B. 346 ; He Hand man 
ft Wiloox'B Contract, [1902] 1 Ch. 599 ; Gilbey v, lluBh, 
[1906] 1 Ch. 11 ; He Cornwallis West, Kx p. Tmstoo 
(1919), 88 L. J. K. B. 1237. 

100. .] •— Settled I.and Act, 

1890 (c. 69), s. 10, which jirccludes the life tenant 
from leasing “ the principal mansion house on 
any settled land, & the pleasure grotmds & park 
& lands usually occupied thomwith,” without the 
consent of the trustees or an order of the ct., 
applies to a park not usually occupied with tlio 
principal mansion house, the words “usually 
occupied therewith ** referring merely to the word 
“ lands ” immediately preceding. 

The sect, also applies to the lease of an easement 
over the same property. 

A life k'naiit without the consent of the trustees 
agreed to let the park, together with an ejisement 
over tlie mansion house, for a term of years. 
The lessees entered ft held under the agreement, 
which contained no provision as to title. The 
lessor died without being required to execute a 
j lease, & the lessees were ejected by the remainder- 
I man. It did not appear that the lessor could 
I have obtained the trustees’ consent ; — Held : the 
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lessees were not entitled to damages against the 
lessor’s estate. — Pease v, Courtney, [1904] 2 
Ch. 603 ; 73 L. J. Ch. 760 ; 91 L. T. 341 ; 53 
W. R. 75 ; 20 T. L. R. 653 ; 48 Sol. Jo. 622. 
JnnotatU)n Mentd. lie Wythos’ S. E. (1908), 98 L. r. 277. 

101. .] — The sale of subsoil of settled 

land is not the sale of an easement under Settled 
Ijand Act, 1882 (c. 38), s. 3, but the ct. has power 
under that sect, to make an order authorising the 
sale as being a sale of part of the settled land. — 
Be I^ARSON’8 Will (1900), 83 L. T. 626. 

102. Creation of easement In ex- 

change.] — Settled Land Act, 1890 (c. 69), s. 6, 
empowers a tenant for life to grant an casement 
over the settled land in exchange for an easement 
over adjoining land. Tlie latter part of the sect, 
is independent of the earlier part, & is not 
dominated by the first words of the sect., ** on 
an exchange or partition.” — Be Bracken’s Setixe- 
MENT, [1903] 1 Ch. 265 ; 72 L. J. C\u 101 ; 87 
L. T. 743 ; .51 W. R. 411. 

AnnoUUion : — Consd. Re Brothertoii, Brothoi'tou v. Brother- 

ton, Re Markams Settlmt. (1907), 77 L. J. Ch. 58. 

103. Power to grant right to let down 

surface.] — A tenant for life of settled land has 
power under sect. 6 of Settled Land Act, 1882, to 
grant a lease of a right to let down tlic surface of 
the land by mining operations. — Sitwell v, 
Londesborough (Earl), [1905] 1 Ch. 460 ; 53 
W. R. 445 ; svb nom. Be Sitwell, Sitwell i». 
Londesborough (Earl), 74 L. J. Ch. 254. 
Annoiaiion : — ^Refd. Thomson v, St. Catharine's Collogc, 

Cambridge. & Mappln’s Masbro’ Old Browoiy, St. 

Catharine’s CJollogo, Oainbrldfro v. Jiossc (No. 2) (1918), 

118 L. T. 758. 


JH, Extent of Granlc&a Eetatc. 

104. Grantor must have estate in dominant 
tenement.]- Smeteborn v. Holt (1347), Y. B. 
21 Edw. 3, fo. 2, pi. 5. 

Aimnlaiiowt : — Distd. Ilyiner v, Mollroy, [1897] 1 CIj. 528. 

Refd. Anon. (1581), Godb. 4 ; Jordon v, Atwood (1505), 

Owen, 121. 

105. Grantee yearly tenant of dominant tene- 
ment — Subsequent purchase of reversion.] — A., th(j 
owner in fee of Wliiteacre, conveyed it to B. by 
a deed dated Mar. 12, 1869, whicli recited tliat 
it had been agreed that on completion of the pur- 
chjise B. should grant to A., his heirs assigns, a 
riglit of way over a defined footway leading from 
a public road across Wliiteacre to Blackacre. 'J’ho 
deed also I’ef erred to another deed as tlion pr(‘- 
pared, which when executed was dated Mar. 13, 
1869, wheixjby B., in pursuance of this agreement 
& in consideration of the conveyance of Whitcfwjn*, 
covenanted & granted with & to A., his heirs & 
assigns, that it should be lawful for them & the 


tenants & occupiers for the time being of Blackacre 
to use the footway. A. was then & untU 1870, 
when he purchased the fee simple, only tenant 
from year to year of Blackacre ; — Held : not- 
withst^ding the limited interest of A. when the 
easement was granted, & the cesser of that 
interest by merger in 1870, a lessee of Blackacre 
claiming under the freehold title of A. was entitled 
to use the footway. — Rymer v, McIlroy, [1897] 
1 Ch. 528 ; 66 L. J. Ch. 336 ; 76 L. T. 115 ; 45 
W. R. 411. 


SuB-sEci\ 3 . — Extent of Grant. 

106. Includes ancillary rights.] — Jones v. 
Pritchard, No. 229, post. 

Right to enter & repair] — Sec Part V., post. 
Repair of ways.] — Sec Part VII., Sect. 6, sub- 
scct. 3, D. (6), post. 

Repair of watercourses.] — See Part IX., Sect. 2, 
sub-sect. 6, post. 


Sub-sect. 4. —Reservations and ExcEmoNs 
OP Easements. 

See, f/enemlli/. Deeds, Vol. XVII., pp. 380 -385, 
Nos. 1886-1930. 

107, Easement cannot be reserved or excepted.] 

— Durham & Suni>erland Ry. (k). %\ Walker, 
No. 584, post. 

108. Reservation or exception operates by way 
of re-grant.] — Where a leasi^ of land reserved to 
the lessor the mines & (luarrics under the same, 
with full power to work them, & free wayleavo & 
passage to, from & along the same ; & the lessor 
covcjnanted that in working he would do as little 
damage & spoil to the soil & herbage of the 
premises as ho or they could eonveniontly make or 
do : - Held: (1) the lessor had an absolute right 
of way through the property for any purpose he 
thought lit, & not mcivly lor working the mines. 

The words did not expi*ess a mere limited right 
of way . . . but a right of way for iill pui-poses 
(Wood, V.-C’.). 

(2) I do not think anything can bo excepted 
out of a demise except that which is part of the 
propeity itself. It is not a right issuing out of 
the j)roperty which caii be excepted. You either 
demise or not tlio wliolo of the property. If you 
do demise the whole i)roperty & except anything, 
thei 1 it is by way of r(j-grant ( Wood , V.-C. ) . — Puou D 
V. Bates (1865), 6 New Rep. 92 ; 34 L. J. Ch. 400; 
12 L. T. 505 ; 13 L. T. 61 ; 11 Jur. N. 8. 441. 
AnnotatUms: — As to (2) Consd. Hanjllton v. Graham (1871), 
L. II. 2 8c. & Div. 1G6. Rrfd. Ballacorkish Silver, Load 


PART 111. SECT. 1, SUB-SECT. 3. 

r. Right of img — No right to 
windov'8 on way.} — A conveyance of 
lands fronting on public highways with 
the right of passage merely over a 
private lane does not create a servitudo 
that can entitle the grontoo to make 
windows & openings in walls which are 
built upon the lino of the lane. — 
LkspAranc|c V. Gone (1905), 3B 
S. C. R. 618.-~CAN. 

■. Orani of equitable eetaement — 
Right to legal casement.) — ^An agreement 
creating an equitable easement of 
support does not confer on the owner 
of tho dominant tcnr)uiont the further 
right to have that agreement specifically 
performed by tho grunt of a legal 
easement . — ^wellinoton Gitv, etc. 
V. PuBUc Trustee, [1921] N. Z. L. U. 
423.— N.Z. 

PART 111. SECT. 1, SUB-SECT. 4. 

t. Reservation in grant.] — Lands for 
a highway, laid out in 1857, was 


granted by M. to deft, township corpn., 
& tho right to a cattlo-pass under tho 
highways, to bo made & iiiaintaiuod 8c 
rtipairod by tleft. corpn., was reservod 
to M. : — ]/cld : there was a grant, 
subject to an casement. — F rekmax v. 

I Camdkx Township (1918), 41 O. L. K, 
j 179; 13 0. W.N. 221.— CAN. 

! a. Implied reservation in absolute 
i fprant.] — An implied nwervution cannot 
I bo read into an absolute grant. — 

I O’Mara V. Eden (1892), 40 N. 8. 11. 
172, n.— CAN. 

b. Reservation in lease.] — An ox- 
I coptlou in tho lease reserved “ liberty 
I of fishing, fowling, huuUng, & hawk- 
' Ing.” to the lessor, his hedm & assigns, 

: in & upon the premises, 8c an exception 
; to ionants of c<*rtain lands of “ free 
i libcily of commonage & cutting of 
: turf on tho moimtain of Tlncurry ” : — 
Held : such was a mere reservation of 
an easement, & did not amount to a 
grant of tho mountain. — W atkrpark 
1 V, Fennell (1855), 5 X. 0, L. 11. 120 ; 


8 Ir. Jur, 45.— IR. 

c. Reservation of mineral rights — 
Implied right of way,] — A rosorvation 
in a oonvuyanoo of land of tho minerals 
tc oils therein 8c thereon is not an ease- 
ment & Tjciid not bo rogistorod os a 
charge iiT»on tho foo,noriiood tho implied 
easements of ueoessity incidental to 
the getting of tho minerals 8c oils 
so exceptod ho registered. — ^Aldkuni 
Land Co. v. Registrar General ok 
Titles, 11918] 2 W. W. K. 537 ; 40 
D. L. n. 142.— CAN. 

, 1 , .J — A i-esorvatlon, In 

a fee -farm grant of mines, 8c tho right 
to tho grantor, his servants, horses, 8c 
carriag(;B, to enter 8c carry away tho 
minomls, enabloa tho owner of tho 
mines to lay down 8c maintain a railwi^ 
over the surface of tho lands granted, 
where such railway is reasonably 
nocesHary for working the mines.— 
Antrim (Earl) v. Dobbs (1891), 30 
L. li. Ir. 424.— IR. 
e. ,J — A. feued lauds 
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Sect, 1 . — By exp ress gra nt: Sv b -secia* ^ 5.] 

& Copper Mining Co. v. HarrlBon (1873), L. H. 5 P. C. 49 : 

Karffley v. GranviUe (1876), S Ch. D. 826 ; Batten Pool! 

V. Kennedy, [1907] 1 Ch. 256. Generally, Mentd. Widce- 

gpld V. Buooleuoh (1867). L. K. 4 Bq. 613 ; Whldbome v. 

Bcol. Comrs. for Kngland (1877), 37 L. T. 346. 

109. .] — IjOndon Corpn. v, Kigos, No. 

027, post. 

110. .] — Midland By. Co. v. Miles, No. 

628, post, 

111. .] — In 1820 co-owners demised for a 

term of 1,000 years a strip of land intersecting 
their estate for tlie purpose of making a canal, 
with a proviso that nothmg in the lease contained 
should prevent the co-owners, their heirs & assigns 
from using the demised land, or from granting 
any wayleaves on roads over the same in like 
manner as they could or might have used the 
same in case the lease had not been granted, but 
so as not to injure the canal. In 1838 the estate 
was partitioned by deed between A., B,, & C., the 
co-ownei-s, the reversion of part of the canal 
being conveyed to the use of B. & the abutting 
lands to A. & C. severally. In 1839 B. conveyed 
his revei*sion in that part of the canal to the 
lessees : — Held : in the construction of the lease 
of 1820, the right of way across the canal reserved 
by the lease was a regrant to the lessors as owners 
of the rciversion of the demised land & not to them 
as owi^rs of the land intersected by the canal ; &. 
accordingly, when by the conveyance by B. in 
1839, to the lessee the term became merged in 
the reversion, the rights of A. & C. over the land 
comprised in that conveyance v ^ire thereupon 
extinguished. — Dynevor (Lord) v, Tennant 
(1888), 13 App. Cas. 279 ; 57 L. J. Ch. 1078 ; 
59 L. T. 5 ; 37 W. R. 193, H. L. 

AnfMtaiiom llymor v. Mcllroy, [1897] 1 Oh. 628. 

Jonea v, Consolidatod Authracito Colliorius & 

Dynovor, [1916] 1 K. B. 123. 

112. .] — By an accommodation works 

agreement of May 31, 1847, a railway co., who 
were purchasing a strip of land for their line, 
agi'eed that the landowner, liis heirs, etc., might 
at any time thereafter at his or their own expense 
make a timnel thei’eunder to join the lands severed 
thereby. The co. also agreed to make a certain 
defined level crossing. On Dec. 31, 1847, the 
landowner conveyed the strip to the railway co., 
reserving to himself, liis heirs, appointees, & 
assigns, the defined level crossing & the right to 
make a tuimel at liis or their own expense, the 
level ci'OBsing & the privilege of making a tunnel 
being accepted in lieu of all other accommodation 
works. Tlie site of the tunnel was in no way 
defined: — Held: (1) as against the original 
covenantor, the railway co., the provision in the 
agreement as to the tumiel was a personal contract 
&; was not obnoxious to the rule against per- 
petuities ; (2) the benefit of that contract could 


be specially assigned to a lessee of part of the 
severed lands during the continuance of the lease ; 
(3) as the agreement & reservation amounted to 
a regrant of an easement by the railway co. to the 
landowner, & not to an exception out of the land 
granted by him to the co., Uie right to select the 
site of the tunnel was vested in the landowner, his 
heirs, appointees, & assigns, & the agreement & 
reservation were not void for uncertainty. The 
grant of the easement was not ultra vires. The 
agreement was also valid as an agreement for a 
further accommodation work under Railway 
Clauses Consolidation Act, 1845 (c. 20), s. 71. — 
South Eastern Ry. Co. v. Associated Portland 
Cement Manufacturers (1900), Ltd., [1910] 
1 Ch. 12 ; 79 L. J. Ch. 150 ; 101 L. T. 805 ; 74 
J. P. 21 ; 26 T. L. R. 61 ; 54 Sol. Jo. 80, C. A. 

Annotations : — As to (1) Befd. Sharpo v, Durrant (1911), 55 

Sol. Jo. 423. As to (3) Befd. County Hotel & Wino Co. 

t?. L. & N. W. Hy., [1918] 2 K. B. 251. 

113. Reservation in agreement for sale — Con- 
veyance not executed by purchaser.] — From 1867 
to 1902 farms called W. & C. had been owned by 
the same person, & during all this time the tenants 
of C. had by leave (either asked for or not) used a 
way over W. In 1902 the owner of the farms 
agreed to sell W., the agreement stating that there 
were reserved to the vendor, his heirs & assigns, 
the owners & occupiers for the time being of C., & 
tlieir servants & others authorised by them, all 
rights of way hitherto exercised by them in respect 
of C. over any portion of W. The conveyance 
contained a similar reservation, but was not 
executed by the purchaser, who, however, took 
])ossession of W. : — Held: the purchaser & his 
successors in title, takmg with notice, were bound 
to give effect to the reservation. — ^M ay v, Beile- 
VILLB, [1905] 2 Ch. 605 ; 74 L. J. Oh. 678 ; 93 
L. T. 241 ; 54 W. B. 12 ; 49 Sol. Jo. 651. 

114. How effected — By answer to requisition.] 
— ^Longton V, WiNwiCK Asylum (Visitors Com- 
mittee (1912), 76 J. P. 113, C. A. 

Implied reservations in favour of grantor .] — See 
Sect. 2, sub-sect. 1, B., post. 


Sub-sect. 5. — Form op Grant. 

115. Whether deed necessary — General rule.] — 

An easement or right in nature of an easement can 
no more be granted or conveyed for life or ft>r 
years without a deed than in fee simple (Aldbrson, 
B.). — ^\VooD V, Leadbitter (1845), 13 M. & W. 
838 ; 14 L. J. Ex. 161 ; 4 I.. T. O. S. 433 ; 9 J. P. 
312 : 9 Jur. 187 ; 153 B. B. 351. 

Annotations: — Consd. lloffoy v. Henderson (1851), 17 Q. H. 
574 ; Froffloy v. Lovolaco (1859), John. 333. Befd. 
Langford v. Brighton, Ijowos & Hafitiugs Ry, (1845), 4 
Ry. Sc Can. Cae. 69 ; Maydcld v, Robinson (1845), 7 


“ rosorvlng all Sc sundry tlio coal Sc 
limestono within tlio bounds of tho 
lands, so as it shall bo lawful to A. 

HOt down oool-pits, shanks Sc sinks Sc 
win cool Sc limostouo within tho bounds 
of tho lands or any part theroof : — 
Held: tho sui>erlor, os ubsoluto pro- 
prietor of those strata, was entitled 
to form in thorn, roads for tho under- 
ground oarrioge of uiinerals between 
wines in other properties. — Hamilton 
(Duk^ V, Graham (1871), L. H. 2 
So. Sc Div. 166 ; 9 Moopb. (^. of Seas.) 
98 ; 43 So. Jur. 491.— SCOT. 


f. Reservation of right of toay,] — i 
In an action for trespass Q.c,f., (lefts, 
justified under a rosttiration or ox- 
oeptlon in a deed through which pltf. 
olaiwed title. Sc in which tho desoription 
of property was followed by tho words, 

** ox(H)ptlng & reserving a right of way 


or road ollowanoe of two rods in width 
along tho south side of said lot ** : — 
Hefa: this was only a reservation of a 
right of way to the grantor. Sc not an 
exception of tho soU. — ^Wright v. 
Jackson (1886), 10 O. 11. 470.— CAN. 

g. .] — Whore an owner of 

land conv(ws part of it, retaining tho 
balance himself Sc, in the coiiveyanoo, 
I'esoTYos a right of w’ay, over a strip 
of the land oonvoyed, to himself, his 
heirs Sc assigns, the right reserved Is a 
right on tho part of himself, his heirs Sc 
ussignH, of tho wholo or any part of tho 
land retained by him at the date of the 
conveyance. Sc a deed executed by him 
purporting to grant a right of way over 
the strip In question to tho owner of 
other adlolmng lands is void. — 
Bannister r. Crisne (1903), 22 
N, Z. L. R. 628.— N.Z. 


h. How effected — Necessity for 
registration,y-lt a covenant could bo 
construod as creating an easement, in 
order to bo otFeotive under Land TiUos 
Aot, it should have been created Sc 
logistcrod as provided by sects. 71 & 
73 of that Act. — Re Jaaueson’h 
Caveat (1913), 23 W. L. R. 921 : 10 
D. L. K. 490 ; 4 W. W. R. 476.— 6aN. 


PART III. SECT. 1. SUB-SECT. 6. 

115 i. Whether deed necessary — 
General ra/c.]— An casement can only 
be granted by deed. Sc if given by parol, 
may bo revoked at any time. — Crtsler 
v. Crbiguton (1839), 1 Ont. Dig. 2146. 
—CAN. 

116 ii. .] — ^An agreement 

for the use of driving power of an 
engine is only an easement which 



27 


Part III. — Creation of Easements. 


Q. B. 486 ; Thomas V. Frederioka (1847), 11 Jur. 9421; 
Adams V. Andrews (1850), 15 Q. B, 284; Hewitt t, 
Ishm (1851), 7 Bxoh. 77 ; v. Florence (1861), 10 

i. Telegraph v, Salford Overseers 

(1855)^1 Sxoh. 181 ; Evans v, Bobins (1862), 1 H. & G. 
302 ; e. Cock^ (1870). 22 L. T. 203 ; McManus 

y Thomas i. Jennings 

Kerrisone. Smith, [1897] 2 Q. B. 
445 ; Hurst v, Pioture Theatres, [19161 1 K. B. 1. Mentd. 
W^boumo V. Burrows (1847), 16 L. J. Ex. 266 ; Wright 

(1861X 10 O. ^N. S. 6^; Hill v. Tupper (1863). 32 
L. J. Ex. 217 .* Wc^ey V. I^ggatt (18631, 2 H. & C. 669 ; 
Cornish v. Stubbs (1870), L. K. 6 C. 1*. 334 ; Vaughan v, 
Hampson (1875), 33 L. T. 15 ; Wells v, Klngst^-upon- 
HuU Coron. (1876), L. R. 10 O. P. 402 ; Bmit^ Lambeth 
A^nt. Com. (1882), 62 L. J. M. C. 1 ; Ward v, Llvesey 
r. M. S. & L. Ry. (1888), 
21 Q. B. p. 207 ; Hall v. Metcalfe, [1892] 1 Q. B. 208 ; 
^din V, Latimer aark, Mulrhead, [1894] 2 Ch. 437 ; 

5 C. r, Dundas, 

[1904] P. 1 ; Warr e. L. C. C. (1904), 73 L. J. K. B. 362 ; 

[1920] 3 ^ 

116 . .] — Dalton v, Angus, No. 4, 

ante. 


117. Right of way.] — ITewlins v. 

Shippam, No. 2, ante. 

118. Burial in vault under church.] 

— grant by a rector to an individual of the 
exclusive right of burial for himself, his family, 
& friends, in a vault under the church, is a grant 
of an casement arising out of land & cannot be 
m^e by parol. 

If it be not an interest in land it is an easement, 
or the grant of an incorporeal hereditament ; 
which could only be effectually granted by deed 
(Baylby, j.). — Bryan v. Whisti-eb (1828), 8 
B. & C. 288 ; 2 Man. & Ry. K. B. 318; (5 
L. J. O. S. K. B. 302 ; 108 E. R. 1050. 


Annptationa Refd. Wood v. Lcadblttor (1845), 1 3 M. & W.. 
838 ; Taplin v. Florouce (1851), 10 C. B. 744 ; KeiTison v. 
Smith (1897), 66 L. J. Q. B. 762. Mentd. Ashby ». 
Harris (1868),^ L. R. 3 C. 1>. 623 ; Nortli Manchester 
Overseers v. Winstanlcy, [1908] 1 K. B. 835. 


119. lUght to flow of water.] —(1) A 

parol licence after it is executed at the expense of 
the grantee, is not countermandable by the 
grantor. W}jei*c, therefore, pltf.*s father gave 
deft. leav(*, by iiarol, to lower the bank of a river 
& erect a wtiir, whereby a part of the water which 
flowed befoi’c to pltf.’s mill was divoHed : — Held : 
his son could not maintain an action against 
defts. for continuing thcj weir, although his father, 
a few years after the licence was given, had 
required them to raise up the bank & pull down 
the weir. 


For it cannot be denied that the right to tlie 
flow of the water formerly belonging to the owner 
of pltf.’s mill could only pass by grant as an ; 
incorporeal hereditament & not by parol licence. 
But we tliink the operation & effect of the licence I 
after it has been completely executed by defts. 
is suffleient to relieve them from the burthen of 
restoring to its former state what has been doncj 
under the licence (Tindal, C.J.). 

(2) Suppose A. authorise B. by express licence 
to build a house on B.’s own land close adjoining 
to some of the windows of A.’s liouse so as to 
intcjrnipt part of the light ; could lie afterwards 
compel B. to pull the house down again simply by 
giving notice that he countermanded the licence ? 
(Tindal, C.J.). 

(3) Suppose a person who formerly had a mill 
on a strcam sho^d pull it down & remove the 
works with the intention never to return ; could 
it be held that the owner of the land acljoining 


might not erect a mill & employ the water so 
relinquished? (Tindal, O.J.).— Liggins v . Inge 
( 1831), 7 Bing. 682; 6 Moo. & P. 712; 9 

L. J. O. S. C. P. 202 ; 131 E. R. 263. 

Annotations : — As to (1) Coud. Bridges v. Blanchard (1834)> 

I Ad. 8c El. 636 ; R. v. Chorloy (1848), 12 Q. B. 616 : 
Plimmer v. Wellington Coipn. (1884), 9 App. Cas. 699. 
Refd Maaon v. HilTdSaa). 6 B. & Ad. 1 ; Wood v. Load- 
bitter (1845), 13 M. & W. 838 ; Davies v. Marshall (1861), 
10 0. B. N. S. 697 ; Jones v. Tapling (1862), 31 L. J. 0. P. 
110 ; Mollor v. Watkins (1874), L. R. 9 Q. B. 400 ; Kay 
V. Oxloy (1875), L. R. 10 Q. B. 360. OeneraUy, Mentd. 
Cocker v. Co^or (1834), 5 Tyr. 103 ; Whaley v. Lalng 
(1867), 26 L. jC Ex. 327 ; ChoHomoro v. Richards (1868b 
7 H. L. Cas. 349 ; Ormcrod v. Todmordon Mill Co. (1883), 

II Q. B. D. 155. 

120. .] — A verbal licence is not 

suflicient to confer an easement of having a drain 
in the land of another to cunvey water ; & such 
licence may be revoked, though it has been acted 
upon. 

In 1815 A. cut a drain in the land of B. to a 
spring, the water from which ho appropriated os 
it ran through liis own land. In 1833 B. stopped 
the drain ; — Held : B. was entitled so to do, no 
right having been acquired by user or length of 
possession. — C ocker v . Cowper (1834), I Or. M. 
& R. 418 ; 5 Tyr. 103 ; 140 K R. 1143. 

Annotations : — ^Refd. Aldin v. Latimor Clark, Mulrhoad. 
11894] 2 Ch. 437. Mentd. Wood v, Lcodbltter (1845), 13 
M. & W. 838. 

121. .] — The right to a flow of 

water in a goit or artiiicial channel over anotlier’s 
land is a well known easement, & is the subject of 
property & grant, & not mei'ely of licence. In 
order, thereforci, inunediately to bind the original 
grantor, the creation of such a riglit must bo by 
deed imder seal. But even thougli sixty years’ 
possession & enjoyment of such a right under a 
document not under seal may x)erchance not bind 
the ori^nal grantor <& his heirs ; yet the actual 
possession enjoyment gives a good & vfilid right 
of action against a wrongdoei*, a superior riiijiriari 
proprietor who, by abstracting water from the 
stream, so damagtis the flow as injuriously to 
affect a mill fed by the water flowing through such 
a goit. 

A riparian hmdowner can grant to a non- 
riparian landowner the flow of water from the 
stream to his pi’cmisos, for the use of the premises ; 
& the grantee may sue for a dlsturbanccj of liis 
enjoyment by a higlier riparian owner. 

'The rights of a riparian proprietor with I'espoct 
to tlie stream ai'e limited only by those of persons 
in a similar & analogous x>osition with respect to 
the stream as liimself ; & if, therefore, he grants 
to one not a riparian X)roprietor a right to abstract 
water from the stream, the grantee can sue ordy 
the grantor for any interference with him. But 
if two adjoining liparhin i^roprictors a^e to 
divert the stream so that it shall run in two 
cliannels instead of one, the water passing again 
into the old stream below their land, & flowing 
down to the lower pi-oprietors as before, the ciise 
is different (Ouannkli., B.). 

A goit is to all intents & purpostjs a new stream, 

& any person having land upon it would have the 
right of a riparian proprietor to use the water in 
any way not interfering with others. 'There is 
no reason* why tlie law aj^plicable to ordinary 
running streams should not be applicable to such 
a stream, for it is natural stream or flow of water, 
though flowing in an artificial channel (CilANNELL, 


cannot be created by parol, 8c a parol 
asreement would be terminated by a 
oonvoyanco to a third person from tho 
party agreeing to give the power. — 
Brewing v, Bebbtman (1873), 2 
Pug. 115.— CAN. 


k. Whether registration necessary.] 
— deed creating the casement was an 
Instnimont requiring i-cgistraiion.'— 
Ross V. Huntjcb (1881), 2 R. & G. 44 ; 
7 S. C. R. 289.— CAN. 

l. Easement must be specified .] — ^Tho 


reference in a certificate of title to 
a i-econled jdan is for pmpoHes of 
ficBcriptioQ only, 8c the owners of land 
cannot by inscribing on sneh a plan 
words purporting to rostriot bulloing, 
create a negative covenant in the nature 
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grant: Su b-sect . 5.] 

B.). — ^Nottau. V. Bbacewexl (1866), L. 11. 2 
Exch. I ; 4 H. & C. 714 ; 36 L. J. Ex. 1 ; 16 
L. T. 313 ; 31 J. P. 8 ; 12 Jup. N. S. 089. 

An^tations : — pistd. Holkor v, Porrltt (1875), L. R. 10 
Ezch. 5U. Ezpld. Ormerod v. Todmorden Mill Ck>. 
(1883), 11 Q. B. D. 155. Re!d. Kensit v. G. B. Ky. 
(1883), 23 Ch. D. 560. Mentd. WUta. & Bork8. Canal 
NavJffation Co. v. Bwlndon Waterworks Co. (1873), 0 
CJh. App. 453, n. ; Boborts r. Richards (1881), 50 L. J. Ch. 
297 ; A.-G. v. Simpson, 11901] 2 Ch. 671. 

122. Church pew.] — In case for the 

(^turbance of a pew, deft, pleaded leave & 
licence. Beplication as to all the disturbances 
before a certain day, de injurid ; &, as to the 

esidue, a revocation of the licence. 

As there was no deed & therefore no grant, pltf. 
might revoke the licence notwithstanding the 
expense deft, had incurred, unless deft.’s character 
of churchwarden made any ditterence (Pattbson, 
J.). — ^Adams V. Andrews (1850), 15 Q. B. 284; 
20 L. J. Q. B. 33 ; 15 L. T. O. S. 499 ; 117 E. K. 
46(i ; Hvh nom. Andrews v. Adams, 15 Jur. 149. 
Annotation: — ^Mentd. Hurst v. Picture Theatres, [1915] 

1 K* li* ] • 

123. Light & air.] — Qu, : whether 

a licence to the owner of a house to enjoy an 
unobstruettid access of light & air to hi« new 
window from over his neighbour’s premises may 
bo given by paiol, or is an easement, to be granted 
under seal, Qu, : supposing that such licence 
may be given by parol, whether it is counter- 
mandable. — ^Bridges v, Blanchard (1834), 1 
Ad. & El. 530 ; 3 Nev. M. K. B. 091 ; 110 B. R. ‘ 
1312. 

124. Light.] — The mci*o physical 

fact of the existence of a windt>w overlooking land 
does not i)ut tlic jiurcbaser of that land upon 
inquiry as to whether tlie window is privileged or 
not. 

Whci*c, therefore, an agi'oenicnt between ad- 
jacent ownom pi-ovided for enjoyment of a certain 
window without obstruction : — Held : the pur- 
chaser for value of the servient tenement, without 
notice of the agwement, but knowing of the exist- 
ence of the window, was not bound by the 
a.grc»oment. 

This agicement* is one which cannot bind deft, 
in iUiy way, not being by deed, unless he bought 
>vith notice or knowledge of the equities ci*eatcd 
by it. Not having bought with notice or know- 
ledge of it, the question is, Inid ho constructive 
notice of it (Cot'J’on, L.J.). — Allen v, Secihiam 
(1879), 11 Ch. D. 790 ; 48 L. J. Ch. Oil ; 41 L. T. 
200 ; 43 J. P. 085 ; 28 W. R. 20, C. A. 

Annotaiion.8 : — Mentd. EiigliBh & Scottish Mercantile In- 
vestment (.'o. r. Bruntou, (18921 2 Q. B. 700 : l>oulton v, 
Mooi-u (1913), 83 L. J. K. B. 875. 

125. Statute of Frauds, s. 4.] 

— The doctrine of part pei*formanco of a parol 
agi*oeraent which enables pi’oof of it to bo given, 
notwithstanding Stat. hYauds, applies to all 
cases in W'hich a ct. of equity would entertain 
a suit for specific performance if the alleged con- 
tract had been in writing. Although the most 
obvious case^ of part perfonnance is where deft, 
is in possession of land of pltf. under thd parol 
agreement, yet the doctrine applies to a parol 
ogreememt for an easement, although no interest 
in land is intended to be acquii*ed. 

If, t-liei'efore, an easement is not an “ interest 


in land ” under Stat. Frauds, s. 4, it follows that 
although no such incorporeal hereditament cai 
be granted except by deed, an agreement for sucl 
a grant need not be in writing as a contract fo: 
an interest in land (Kay, J.). — ^McManus v, Cooki 
( 1887), 35 Ch. D. 681 ; 56 L. J. Ch. 662 ; 5( 
L. T. 900 ; 51 J. P. 708 ; 35 W. H. 754 ; 3 T. L. R. 
622. 

AnnotoHofis : — Reid. Hurst v. Picture Theatres, [1915] 1 

K. B. 1. Mentd. Wimbledon & Putney CJommons Con- 
sorvators r. Nicol (1894), 10 T. L. R, 247 ; Tumor v, 
Melladew (1903), 19 T. L. R. 273 ; Dickinson v, Barrow, 
[1904] 2 Ch. 339 ; KUloit v. Roberts (1912), 107 L. T. 18. 

126. Exception to rule — Acquiescence in 

grantee incurring expense.] — Where a man suffers 
another to build on his ground, without setting 
up a right till afterwards, the ct. will oblige the 
owner to poi-mii the person buUding to enjoy it 
quietly. 

Lengthening of windows, or making more lights 
in the old wall than formerly, does not vary the 
right of persons. — E ast India Co. v. Vincent 
( 1740), 2 Atk. 83 ; 26 E. R. 451, L. C. 

Annotations : — Expld. Blakonioro v. Glamorgaiishiro Caiiul 
Navigation (1832), 1 My. & K. 154. Distd. Harryman v, 
OolJiiiB (1854), 18 Beav. 11. CSoilsd. McManus v, C^ooke 
(1887), 35 Ch. D. 681. Mentd. Barnard v, Wallis (1810), 
2 Ity. & Can. Cas. 162 ; Lend v. Murray U851), 17 

L. T. 0. S. 248 ; Scott r. Soott (1854), 23 L. T. O. S. 27 ; 
Horvey v, Smith (1855), 1 K. & J. 389 ; Meyncll v. Surtees 
(1855), 25 L. .1. Ch. 257 ; Crumpton v. Vama By. (18/2), 
7 Ch. App. 562. 

127. .] — Clavering’s Case (prior 

to 1800), cited 5 Ves. at p. 690 ; 31 E. li, 807. 
Amiotatiotui : — Consd. Bankart v. Tennant (1870), L. R. 10 

Kq. 141. Reid. McMnnuB v. Cooke (1887), 35 Ch. D. 681. 

128. .] — A parol licence to put 

a skylight over deft.’s area, which impeded the 
light & air fi*om coming to pltf.’s dwelling house 
through a window, & cannot be recalled at 
pleasure after it has been executed at deft.’s ex- 
pense ; at lc‘ast not witlioui tendering the expenses 
he had been put to ; & therefore no action lies as 
for a private nuisance, in stopping the light & air, 
etc., & communicating a stench from deft.’s 
pi*cmises to pltf.’s house by means of such sky- 
light. — ^W inter v, BRt)CKWEJ4L (1807), 8 East, 
308 ; 103 E. R. 359. 

Amwtations : — ^Distd. Hichardson v. Laiigridgo (1811), 4 
Taunt. 128. Ezpld- & Distd. llcwliiiH r. vShippain (1826), 
5 B. & C. 221. Apld. Ligglns r. Inge (18:$I ), 7 Bing. 082. 
Consd. Davies v. Mai'shall (1861), JO C. B. N. S. 097. 
Reid. Taylor v. Walei*s (1810), 7 Tuiiiit. 374 ; Harvey r. 
Reynolds (1823), 1 C. & P. Ml ; Cocker <?. (Jowptu- (1834), 
I Cr. M. & R. 418 ; Wood v. Manley (1839), 3 Jur. 1028 ; 
Wood V. Leadbitler (1845), 13 M. & W. 838 ; J>eny v, 
Fitzhowo (1846), 8 Q. B. 757 ; Aldiii r. l.atimer Clark, 
Miiirhead, 11894] 2 Ch. 437. Mentd. Wallis r. Harrison 
(1838), 4 M. & W. .538 ; IMlinmcr v. Wellington Corpii. 
(1884), 9 App. Cas. 099. 

129. .] — Iaggins V. Inge, No. 

119, ante. 

130. .] — A parol liccmce from A. 

to B. to enjoy an easement over A.’s head is 
couTitermandablo at any time whilst it i*emains 
executory ; & if A. conveys the land to another, 
the licence is determined at once, wdtliout notice 
to B. of the transfer, &: B. is liable in ti*cspass if 
he afteiwards entei’s upon the land.— W allis v, 
Harrison (1838), 4 M. & W. 538 ; 1 Horn & H. 
405; 8 L. J. Ex. 41; 2 Jur. 1019; 150 E. 11. 
1543 ; subsequent jnoccedings (1839), 5 M. &; W. 142, 
AnnoUUionH : — Reid. Wood r. Load bitter (1845), 13 M. & W. 

838 ; Rolloy v, Henderson (1851), 17 Q. B, 574 ; Smith 
V, Colbourne, [1914] 2 Ch. 533 

131. .] — Pcnuissioii was ob- 


of a negative easement enforceable 
agaiust it among all subsequent jmr- 
('hasiu's of lots deseribed by roforeiico 
to the plan ; to civato suclii eawinent 
there should be a direct stipulation to 
that oiloct In the agreement or con- 
veyance. — Sumner v, McIntosh & 


McIntosh. [1918] 2 W. W. It. 293 ; 
40 1). L. R. 301 ; 11 Sasic. L. Jl. 152.- 

CAN. 

m. .] — Under Laud Transfer 

Act, in order to create an easement the 
instrument must state spoclfleally the 


interest be created & the land to be 
affected, Sc a memorial of the instru- 
ment must be entered on the title of 
the servient tenement before any rights 
to the easement passes. — M ackisohnie 
! 1?. Bell (1909), 28 N. Z. L. R. 348.— 
N.Z. 



Part III. -Creation of Easements. 


29 


tained from E. & other landowners, on behalf of 
a body of subscribers, to make a watercourse 
through their respective lands to supply the town 
of O. with water. It was alleged that the sub- 
scribers agreed to pay to E. 2s. 6d. a year, but tlds 
was denied. E, subsequently divcHcd the water- 
coui'se into the old channel ; & upon a bill filed 
by several of the subscribers, & upon its being 
amended, & made on behalf of pltfs., & others 
whose names & residences were unknown, being 
subscribers to the fund : — ffeld : pltfs. wei*e 
entitled to the use of tlie watercoui’se passing 
under the lands of E., & an injunction would be 
granted to restrain deft, from preventing, obstruct- 
ing, or interfering wifh the flow of water, or with 
pltfs.’ use of the watercourse. — Devonshire 
(Duke) v. Eglin (1851), 14 Deav. 530 ; 20 L. J. Ch. 
405 ; 51 K. R. 380. 

Annotatiima ;<-Befd. Mold v, Wlieatcroft (1859), 29 L. J. Ch. 

11 ; McManus v, Cooke (1887). 35 Ch. J). 081. 

132. .] — Pltf., a shipbuilder, 

being desirous of having a private communication 
with defts.* railway, entered into negotiations with 
them for the construction of a tunnel at his own 
expense, & the directors expressed their assent 
generally to the project. l*ltf. then, with the 
acquiescence of defts. & the appi*oval of their 
engineer, executed the necessary works, & the 
communication was used by pltf., & tolls received 
by defts. for two years & a half ; but no formal 
agreement was ever executed, the parties being 
unable to agree upon all the terms. At the end 
of that time defts. gave notice to pltf,, that cveiy 
agreement between them, if any ever existed, was 
at an end, & pioceeded immediately to stop up 
the communication. Dpon a bill tiled for an in- 
junction, & a demurrer thereto : — Held : the co. 
were as much bound by acquiescence as an in- 
dividual would be, notwithstanding the want of 
a formal contract ; &, after all that had taken 
place, pltf. had acquired a right of user which the 
co. had no power to terminate. — Laird v. Birken- 
head By. Co. (1859), John. 600; 29 L. J. Ch. 
218 ; 1 L. T. 159 ; 0 Jur. N. 8. 140 ; 8 W. R. 58 ; 
70 E. R. 619. 

Annotations : — Distd. Marriott v. Roid (1900), 82 L. T. 309. 

Reid. Bourko v. Alexandra Hotel Co. (1877), 25 W. K. 

.393; Hoaro v. Lewisham Corpn. (1901), 85 L. T. 281. 

Mentd. Civil Hervico Musical Instrument AsHoen. v. 

Whiteman (1899), 68 L. J. Ch. 484 ; Michaud v. Montreal 

City (1923), 92 L. J. P. C. 161. 

133. .] — Where the owner of a 

servient tenement stood by without making a 
distinct objection, while the dominant owner 
pulled down & rebuilt his tenement in such a 
manner as to alter hLs ancient lights, the plans of 
the alterations having been submitted to the sur- 
veyors of the servient owner before the new 
buildings were commenced, & the works being 
carried out & completed with his knowledge, the 
ct. considered that he had waived his right to 
object to the acquisition by the dominant owner 
of the necessary easements of light & air for his 
new lights, &, granted an injunction to restrain 
him from building up a party-wall so as to obstnict 
such new lights. — C’otching v. Bassett (1802), 
32 Beav. lOl ; 32 Ij, J. Ch. 280 ; 9 Jur. N. S. 
590 ; 11 W. R. 197 ; 55 E. R. 40. 

Annotations: — Consd. lluBsell v. Waits (1883), 25 (^. D. 

559. Befd. McManus v. Cooko (1887), 35 Ch. D. 681 ; 

Hoare v. Lowlsbam Corpn. (1001), 85 L. T. 281. Mentd. 

UusscU V, Watts (1885), 10 App. Cas. 590. 

134 .] — By a parol agi*ecmcnt 

between A., the owner of land & dwelling-houses, 
A: B., also the owner of land & buildings adjoining, 
a rocky piece of ground which stood close to A.’s 
freehold was reduced by B. so as to admit further 
light & air to A.’s dwellings, & buildings were 


erected by B. so as to be attached to, & were an 
encroachment on, A.’s freehold. A. was co^isant 
of & offored no objection to the work as it pro- 
ceeded, but acquiesced therein ; — Held : (1) 8tat. 
Frauds did not apply to such an agreement ; 
(2) A. should bo restrained from interfering by 
action or otherwise in respect of the messuages, 
etc., erected by B. in pursuance of such agreement, 
B. undertaking to maintain the lights & windows 
in the buildings so erected by him in their present 
size & condition, & not to alter same prejudicially 
to A. or his assigns. — Fisher v. Moon (3835), 11 
L. T. 023. 

136. .] — Deft., Ixiing the owner 

of a canal of which pltfs. woi*e largo customers, a 
mutual understanding was come to between the 
parties, that so long as pltfs. remained good cus- 
tomei*s of the canal they should be allowed te 
use the superfluous water of the canal for the pur- 
poses of copperworks, of which they were occupiers 
under an agreement for leaser with deft. It was 
shown that the use of the wattii* of tin*, canal, 
though convenient & f»conomical, was not abso- 
lutely essential to pltf.’s works ; — Held : such an 
understanding did not form the foundaiion of an 
equitable right. Sccus : if pltfs. with the know- 
ledge of defts. had incurred expense in establisli- 
ing a manufacture for which the use of the wat(*r 
was absolutely necessary. - Bankart v, Tennani’ 
(1870), L. R. 10 Eq. 141 ; 39 L. J. Ch. 809 ; 23 
L. T. 137 ; 34 J. P. 028 ; 18 W. R. 0.39. 

136. ,] — Dalton V. Angus, No. I, 

ante. 


137. Grant to & by corporation — 

Running powers over railway.] — In 1848 the E, 
railway co. agreed with defts. tliai. a station on 
defts.’ lino should bo used eiiually by both cos., 
but should be subject to tlu^ bye-laws of defts., Ac 
that a committee of thr(;e from each board should 
be appointed to arrangti the working of the 
traffic, etc. ; that the cost Ac maintenance of tins 
station Ac the wfuking should be borne by the two 
cos. equally ; that deft, should afford to the E. 
CO. faciliti(^s for access to the (J. docks, A: Uiat tlio 
E. CO. should give up a piece of land te defts. ; 
that defts. should have the right of running with 
their engin(;s, etc., on the E. line between G. Ac L., 
Ac that the E. co. should have thc», same right* over 
dtdts.’ line btitween G. Ac N., paying in either case 
£00 per cent, of the gross receipts te the co. whose 
line wiis used ; Ac that each co. should provide* 
station accommodation for the other at N. & Ij. 
respectively for three years, os therein mentioned. 
The E. line of railway became vested iti pltfs., as 
I lessees tliereof for 999 years. Disputes aros(i 
! between the cos., which ended in defts. preventing 
pltfs. from running their engines, etc., on tlio line 
iKitween G. Ac N., Ac giving them a formal notice 
te determiiK^ the agreement. On motion, an 
injunction was granted te restrain defts. from 
obstructing pltfs. running their engines, etc., over 
that part of defts.’ line mentioned in the agree- 
ment : — Held : ( I ) the agreement was permanent, 
Ac could not be determined without the consent 
of both parties, Ac was not a mere licence revocable 
at the will of either ; (2) an agreement to grant 
! an easement of this natur<3 te a corporate body 
I need not be by deed, Ac might be permanent, 

I although it was te the co. only, Ac not te the co. Ac 
I theii- successors. —Great Northern Ry. Co. v. 

' Manchester, Sheffield Ac liiNcoLNsiiiRE Ry. 

: Co. (1851), 5 De G. Ac Sm. 138; 18 L. T. O. S. 

! 344 ; 10 Jur. 140 ; 04 E. R. 3053. 


Anrutiations : — As to (1) Apprvd. Llanelly Ily. & Dock Co, v. 
I L. & N. W. Ky. (1873). 8 Ch. Anp. 942. Reid. Warlnpr «c 
' lilUow^ r. Thompson (1912), 29 T. L. R. 154. 
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Sect, 1. — By express grant: Sub-eec t. 0, A, dh H.] 

(North, J.)» — New Windsor Corpn. v. Stoveix 
(1884), 27 Oh. D. 605; 54 h, ,J. Ch. 113; 51 
L. T. 626 ; 33 W. R. 223. 

Annotations: — As to (1) Apld. A.-G. v, Hastings Corpn. 
(1902), 67 J. P. 165. Reid. Mniilcipal Mutual Insoe. v, 
PonUrfract Corpn. (1917), 116 L. T. 671. As to (3) PoUd. 
Milner’s Safe Co. v, G. N. & City Ky., [1907] 1 Ch. 208. 

B, Effect ojf General Words, 

149. Thereunto belonging ’’ — Easement over 
land or grantor — Way.] — Stapijs v, Heydon, No. 
566, 'post. 

See, also, No. 153, post. 

150. ** Appurtenant — Easement over land of 
grantor — Way.] — Morius v. Edgington, No. 49, 
ante. 

161. .] — Harding v, Wilson, 

No. 590, post, 

152. .] — A plea that A., being 

seised of Whiteacre & Blackacrc, always used a 
way over Whiteacre to Blackacre, & afterwards 
conveyed Blackacrc, “ together witJi all ways & 
appurtenances whatsoever,’* to B., is not a 
sufficient justification of an entry infx) W]uteaci*e 
by B. If at the time of the conveyance A. had 
no access to Blackacre by a way appurtenant or 
alieno solo, that circumsUince should be alleged, 
or it should be pleaded as a grant of the way. — 
Wilson v. Bagsiiaw (1830), 5 Man. & Ry. K. B. 
448. 

153. .] — (1) A way not strictly 

appurtenant will not pass under the words 
“ together with all ways the: jto belonging, or in 
anywise appeitaining,” unless it can be collected 
that the parties inl/endcd to use those words in a 
sense more extensive than theh* ordinary legal 
signilication. 

(2) If, in the cast* of an tjasement, extinguished 
by unity of owiiei'shi}), a man grants the land to 
which beforti the extinguishment the right of 
common wtis attached, & uses only the words 
“ apiicrtaining ” & “ belonging,” the right will 
not pass, these words not being sufiicient to revive 
the right. There are, however, apt words for the 
purpose of passing such an easement, & if you 
will only insert the words “ or therew'ith &; en- 
joyed ” the right would pass. — ^Barlow v. Rhodes 
(1833), 1 Cr. M. 439 ; 3 Tyr. 280 ; 2 L. J. Ex. 
91 ; 149 E. R. 471. 

AnnotaiUms: — As to (1) Refd. Plant v, James (1833), 5 
H. & Acl. 791 ; Ackroytl v. Smith (1850). 14 Jur. 1047 ; 
Worthington v. Gimson (I860), 2 E. & E. 618. As to (2) 
Refd. Wurdlu r. Brocklohurst (1860), 1 E. E. 1058 ; 
Halrd v. Foi-tuiio (1861), 5 L. T. 2 ; Holton v. Holton 
(1870), 11 Ch. D. 068: Baring Ahliigdon, 11802] 2 
i;b. 374. Generally, Rnd. I’hoysey r. Vloary (1847), 16 
M. & W. 484 ; Tatton v, Hammersluy (1849), 3 Exoh. 
270. Mentd. (Have Harding (1858), 27 L. J. Ex. 286. 

154. .] — JAidEs V . Plant, No. 

50, ante. 

155. Apparent & continuous.] 

— Certain land, part lying in the parish of N., part 
in the parish of V., belonged, in 1820, to H. & P., 
each being seised of an undivided moiety of the 
whole. A right of way existed from a farm, part 
of this property, in N., aci*oss certain lands on the 


property in V., part of the same farm, to another 
farm on the property in V. ; & this right of way 
had for many years been used by the occupiers of 
either farm. In 1820, by a deed of partition, H. 
conveyed his undivided moiety of the part of the 
proptu’ty in N. to P., including, among other 
farms, so much of the farm lying in N. & V. as 
was in N., ” with every of their rights, members, 
casements & appurtenances.” P. also, by the 
deed, conveyed his undivided moiety of that part 
of tlie property lying in V. to H. The deed con- 
tained no express reservation of the right of way 
to either party. Pltf., the present occupier, & 
the previous occupiers of the farm in N., used the 
right of way from 1820 to 1859, when it was ob- 
stinicted by deft., the then occupier of the farm in 
V. In an action by pltf. for such obstruction : — 
Held : he could not recover ; the right of way not 
passing under the deed of iiartition, & not being 
an apparent & continuous easement necessarily 
passing upon the severance of the property, as 
incident to the separate enjoyment of the portion 
severed. — ^Worthington v. Gimson (1860), 2 
E. & E. 618 ; 29 L. J. Q. B. 116 ; 2 L. T. 320 ; 24 
J. P. 455 ; 6 Jur. N. S. 1053 ; 121 E. R. 232. 
Annotations: — Consd. Brott v. Clowscr (1880), 5 C. P. i). 

376. R^. l*oarHc)ii v. Sponcer (1861), 1 B. & B. 571 ; 

Polden V. Bastard (186.3), 4 B. & S. 258 ; Bchwoim r. 

Cotton, [1916] 2 Ch. 120. 

166. .] — By a lease in 

1877 the lessor demised to the lessee a rectangular 
plot of building land. A., in the comer formed by 
the intersection of two public roads, of which one 
passed along the front & the other along the side 
of the land. By a lease of even date the same 
lessor demised to the same lessee another rect- 
angular building plot, B., immediately adjoining 
A., aSc also facing the front road but having no 
direct access to the side road. Both plots abutted 
at the roar upon a boundary or party wall. The 
lessee then built a house on each plot & laid out 
the ground at the back as a garden to the house, 
with the exception of a narrow strip at the rear 
of both plots, which he formed into & used as a 
road or back way from the house & garden, B., 
ink> the public road along the side of A. This 
back way was bounded on the one side by the 
party-wall & on tJie other by the garden walls of 
A. & 14., a gate into it being made by the lessee 
in the gardcui wall of B. The house on B. com- 
pletely blocked all access from the front to the 
garden behind, except by a tiled passfigc or hall 
forming part of the house, with a door at each end, 
one door opening into the garden. In 1878 the 
lessee assigned to the deft, the whole of plot B., 
as described in the lease thereof, & also the liouse 
thereon, ” with their rights, easements, & appur- 
tenances.” In 1879 the lessee assigned to pltf.’s 
pw?decessor in title the whole of lilot A., as de- 
scribed in the lease thereof, & also the house thereon. 
Each assignment thus included part of the soil 
on which the back way had been formed, but 
neither deed contained any reference to the back 
way, & in particular the assignment to pltf.’s 
predecessor contained no reservation of a righ^ 


by prosimiptlon. — I^'euguson v. Prk- 
TOKIUS (1896), 45 A. U. 246.— S. AF. 

s. Grant of right of way — 
Andllary riohts.h^Vltt., belnfir the 
owner of a part of a farm which was 
subject to a right of way connecting 
two other portions of tho farm, reserved 
by a former owner of the whole farm, 
for tho use & benefit of himself, his 
heirs Sc assigns, as a lane or roadway 
so long as needed or required in passing 
to & u‘om the other lands now' owned 
by the grantor, brought his action for 


a declaration of his right to place gates 
at the termini of the right of why : — 
Hdd: he was so ontitled. — Siple v. 
Blow (1903), 24 C. L. T. 392 ; 8 

O. L. H. 547 ; 3 0. W. U. 855.— CAN. 


PART III. SECT. 1, SUB-SECT. 6.— B. 

t. ** Appurtenant ** — Effect of further 
words — Therewith Jtela or used.”} 
— The words “ appurtenant or 
“ belonging ” will oi'dinarlly carry 
only actual existing casements. Sc 
therefore will carry no right of w'ay over 


tho land of tho grantor, though, in 
certain circumstances, oven these 
words will have a wider construction. 
Where further words arc used, such as 
** therewith held or used,** such words 
will carry a way formerly enjoyed as an 
casement, hut as to which tho right has 
heoii suspended by unity of possession. 
But such words will not carry a way 
made bv tho owner of both properties 
during the unity of possession for his 
own greater convenience in tho use of 
tho two properties jointly. But where, 
during the unity of possession, a way, 
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of way over his portion of the soil in favour of 
the owners or occupiers of B. : — Held : on the 
assignment of B. to deft., a right of way over 
pltf.’s portion of the soil of the back way into the 
side road passed, not as a way of necessity, but 
by implied grant as being in the nature of a con- 
tinuous & apparent easement. — B rown v. Ala- 


baster (1887), 37 Ch. D. 490 ; 57 L. J. Ch. 255 ; 
68 L. T. 206 ; 36 W. R. 155. 

Annotations : — Consd. Tltchmarsh v, Royston Water Co. 
(1899), 81 L. T. C73. Refd. Uoe v. Siddons (1888), 22 
Q. B. D. 224 ; Nicholls v, NlchoUs (1899), 81 L. T. 811 ; 
Hansford v. Jago, [1921] 1 Ch. 322 ; C:!ory v. Davies. 
[1923] 2 Ch. 95. 


167 , ,] — Bolton v, Bolton, 

No. 641, post. 

168. .] — (1) By indenture of 

lease of Sept. 23, 1878, A. demised to B. a public- 
house at 11., “ together with all ways, waters, 
watercourses, drains, paths, lights, easements, 
profits, advantages, & appurtenances whatsoever 
to tlie premises belonging or in any wise appertain- 
ing.” At the rear of the premises was a path 
across the garden to a doorway in the boimdary 
wall which opened on to a private road, the 
property of A., leading to H. heath. On Oct. 1 , 
1878, A., pursuant to an agreement of Nov. 1867, 
granted to deft. C. a lease for 99 y<;ars of land 
which comprised the private road leading from the 
back of the public-house to the heath, & on 
Oct. 9, O. built up the doorway in the boundary 
wall. Tliis way had, by special agreement 
between himself & his lessee 0., for several years 
been used by 11., a former tenant of the i)ublic- 
house whose tenancy had been deteimincd in 
June, 1878 : — Held : the way in question not being 
a way of necessity, did not ])ass to B. by the’ 
general words in the lease of Sept. 1878 ; & deft. 
0. was not estopped from denying the existence 
of the alleged right of way by having allowed D. 
to use it whilst he was the occupier of the public- 
house. (2) In Aug. 1878, deft. A. offered for 
sale by public auction a lease of a public-house. 
By the conditions of sale it was i)rovided that 
“ the lease to be granted shall <;ontain the cove- 
nants, clauses & piovisions & bo in the fonn or to 
the elXect s(it forth in the draft lease whicih will 


I 


i 


action could, after the completion of the pui'chase, 
be maintained against him to recover compensa- 
tion for tliis innocent misrepresentation by the 
auctiomser. — ^Brbtt v. Olowser (1880), 6 0. P. D. 
376. 

Annotation As to (2) Apld. Angd v. Jay, [1911] 1 K. B. 

066. 

169. .] — Re Peck & London 

School Board’s Contract, No. 182, post. 

160. — Watercourse.] — Brown v. 

NICHOT.S (1603), Moore, K. B. 082 ; 72 E. R. 837. 
A7i^t^im : — ^Refd. HincliUilo r. Kinno^ (1838), 5 Bing. 

161. .] — If a man erect a house, 

& build a conduit thereto in another part of the 
land, yet the conduit sliall pass by a grant of the 
house cum pertinenliis , — ^Nicholas v. Chamber- 
lain (1606), Cro. Jac. 121 ; 79 E. R. 105. 
AnnotaWnis : — Folld. Watts v. Kulson (1871), 6 Ch. App. 

166. Consd. Whecldon v. Biirrows (1879), 12 Ch. D. 31. 

Bold. Pycr v. Carter (1857), 1 H. & N. 916; Dodd v, 

BurchaJl (1862), 31 L. J. Ex. 364 ; Sufllold v. Brown 

(1864), 4 Do a. J. & Sm. 185 ; Thomas Owen (1887), 

20 Q. B. D. 225 ; Union LightoroRO Co. v. London QravinR 

Dock Co., [1902] 2 Ch. 557 ; 8^wttun r. (Cotton, [1016] 

2 Ch. 459. 

162. — .J — A question has often 

arisen where unity of ownership in land & in a 
right of way over the land has taken place, as to 
what subsequent grant by the owner is sultlcicnt 
to convey the continued enjoyment of the ease- 
ment, as well as the land itself. It seems from 
the decisions that, inasmuch as the unity of 
owncmliip extinguishes the easement, the right 
of way cannot pass as simply appurtenant to the 
land to which it was fonnerly attached, though 
it continues to exist in point of user. Bui, though 
it does not exist as a right, it will pass by a con- 
veyance of the land, if proper words be used to 

{ lass it, as, if all ways “ used <fc enjoyed ” with the 
and are conveyed. Ajiplying this doctrine to the 
question before us, it seems to mo that the i-ight 
to the watc!*course hem in dispute passed to d(jft. 
under the words of the conveyance (Williams, J.). 
— Waudle V. Brocklehurst (1860), 1 E. & E. 
1058 ; 29 L. .7. Q. B. 145 ; I L. T. 519 ; 0 .Tur. 
N. 8. 319 ; 8 W. R. 241 ; 120 E. R. 1209, Ex. Ch. 
Annotation :■ Refd. Watts v. Kelsou (1871), 6 Cli. App. 166. 


be i>roduced on the sale & may he seen at th(i 
office of the auctioneers for seven days iircvious 
to the day of sale,” & that “ the property is pre- 
sumed to be correctly described ; but, as the 
premises may be viewed & the draft lease inspected 
at the ofllce of the auctioneers, the purchaser shall 
be deemed to have bought with full knowledge of 
the contents thereof ; & no error, misdescription 
or omission in the particulars shall annul the sale, 
& no compensation shall be mquired for any such 
error, misdescription or omission.” There was no 
reference either in the conditions of sale or in thii 
draft lease to the existence of any right or way 
from the garden of the public-house to the heath, 
but at the time of the sale, the auctioneer bond 
fide^ but without any authority fmm A., & acting 
entirely upon an inference drawn by himself from 
the appearance of the premises, & believing that 
there was a right of way through the same & over 
the private ro^, so to the heath, stated publicly 
that there was such a way, & spoke of it as en- I 
hancing the value of the premises ; — Held : the 
evidence of what passed at the time of the sale 
was admissible as against the vendor ; but no 


163. — Apparent & continuous.] 

— Buntin(j I’. IlrcKS, No. .55, ante. 

164. .J — Key v. Neath lluitAL 

I Dj STRICT CoHNi.TL, No. 1019, pOSt. 

I 165 . Easement of necessity — Way.] — In 

I an action for a disturbance of a right of way, it 
! appeaiHid that, in the year 1839, A., being the owner 
1 of five closes, two of which, called the IE. (doses, 
were separated by two of the otiiers from th<i only 
availafjltj highway, sold the cntii*e prop(»rty in 
thre^e lots. M. purchased the 11. closes, N. one 
of the other closes, & D. tlus remaining closes. 
Over the latter tlie tenants of A., from thc^ year 
1823, had used a way for the occupation of the 
! II. closes. The deeds of conveyance to th<^ tlmio 
I purchasers were all cxecut(;d on the sauuj day, 

! but it (jould not be ascertained in what order of 
I priority they were executed. No special grant 
; or reservation of any particular way was (contained 
in any of them ; but in the conveyance to M. were 
the usual words, “ together with all ways, roads, 
etc., to the closes belonging or appertaining.” For 
sevtTal years after the execution of the convey- 
ances, pltf., who occupied the JI. closes os tenant 


which has nevor existed as an easement, 
is in fact used for the convenience of 
one of the tenements aftenvards 
severed, the authorities show that the 
words in Question are largo enough to 
carry it. — C hunder Koom ah Mookerji 
J. — ^VOL. XIX. 


r. KOTLASH ChlUNIiKK Hktt (1881), 
I. L. It. 7 Calc. 665. - IND. 

a. ** AU VKiya appcrUt.'niiti/.*’]- ■ An 
express grant of a i-igbt of way for 
certain Uaiaiits for limited purposes 


, & to a limited extent, “ to the roar of 
i tbo houses excludes the presumption 
of an implied grant of the same way 
for all purposes, which might othoru'i^ 
ho inferred from the uso of the words 
“ all ways appertaining.” — G isborne ifi 
D 
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Sect, 1 . — By express grant: Sub-sect, 0, B. & C.] 

of M., had used the way in question ; but, in 
1848, deft., who had purchased D.’s closes, dis- 
puted pltf.’s right &; obstructed the way : — Held : 
(1) asBiiming that the conveyance to M. waa 
executed before that to D., pltf. was clearly 
entitled to the way, for where a person having 
a close surrounded by his land grants the close to 
another, the grantee has a way over the ^antor’s 
land as incident to the grant ; (2) assuming that 
the conveyance to 1). was executed before that to 
M., pltf, was nevertheless entitled to the way, for 
while the property in the H. closes remained in A., 
he had that way of necessity, as being the most 
convenient mode of access to his premises, & it 
passed by his conveyance to M. under the words 

all ways to the closes belonging or appertain- 
ing.” — ^PINNINOTON V, Galland (1853), 0 Kxch. 1 ; 
1 0. L. B. 819 ; 22 lu J. Ex. 348 ; 22 L. T. O. S. 
41 ; 166 E. R. 1. 

Annotaliona : — As to (1) Bald. Whooldon v. Burrows (1879), 

12 Cb. D. 31 ; Mid. Hy. v. MUos (1886), 33 Ch. B. 632. 

As to (2) Retd. l*yor v, Cortor (1857), 1 H. & N. 916. 

Generally f Rrid. llJcliai’dH v. Hobo (1853), 9 Excli. 218 ; 

Pearson v. iSpencor (1861), 1 B. & S. 671 ; Wlilte v. Bass 

(1862), 7 H. &N. 722. 

166. Easement enjoyed de facto — Way.] 

— ^Pltf. & deft, were tenants under the same land- 
lord of adjoining farms near the sea coast to 
which a higliway ran through deft.’s farm ; pltf.’s 
farm communicated with the highway by a private 
road which joined the highway at A. From a 
point on pltf.’s farm oh the private road an 
ancient lane ran to a spot on the highway neai'or 
than A., to the sea coast ; this lane was not only 
the neai'est way from pltf. ^ farm to the sea coast 
but was also level, wheieas the private road was 
steep &, liilly. The land, which was a formed 
loadway bounded on either side by turf banks & 
hedges, ran wholly through deft.’s land except for 
a few yards where it started from the private 
road on pltf.’s farm, but it had no communication 
on either side with deft.’s land & was onljr open to 
deft.’s access at the point where it joined the 
highway ; it hatl been used for many years by 
pltf. had been from time to time repaired by 
him. Prior to 1873 pltf. & deft, were tenants from 
year to year on thcii* respective farms ; In that 
ycai* the landlord granted to deft, a lease of his 
farm, which contained no reference to the lane or 
to its user by pltf. ; but the soil of the lane was 
admittedly included in the admeasurements of 
deft.’s faim. In 1878 the landlord granted to 
pltf. a lease of his farm ” & all houses, buildings, & 
appurtenances thereto belonging ” in which no 
specific mention was made of the lane or of any 
right of way over it. Deft, having interfered with 
pltf.’s user of the lane ; — Held: (1) the lease to 
deft, did not amount to a demise of the soil of the 
lane fi*ee from pltf.’s right of way, inasmuch as tlie 
lessor, not being in possession at the date of the 
lease, could not m^e such a demise without 
derogating: from the grant to pltf. under which his 
then existing tenancy was constituted ; (2) there 
was an implied reservation of the right of way out 
of deft.’s lease ; & (3) the right of way over the 
lane passed to pltf. by Uie lease of 1878 under the 
word “ appurtenances.” — ^Thomas v. Owen (1887), 
20 Q. B. D. 225 ; 57 L. J. Q. B. 198 ; 58 L. T. 
162 ; 62 J. P. 616 ; 36 W. R. 440, C. A. 

Annotations: — As to (2) Oonsd. Gordon r. Ogilvie (1899), 


15 T. L. R. 239 ; Deny v. Sanders, [1919] 1 K. B. 223. 

A^. Westwood e. Heywood, [192U 2 €»». 130. (3) 

feud. Hansford v, Jago, [1921] 1 CU. 322. Raid. Hoe e. 

Siddons (1888), 22 Q. fe. D. 224 ; NiohoUs e. NlohoUs 

(1899), 81 L. T. 811 ; Seshwann v. Cotton, [1916] 2 CSb. 

125. Generally, Reid. Simpson v, Qlhoy (122^ 12^ D. T. 

622. Mantd. Tilbury v. Silva (1890), 45 (In. D. 98 ; 

Baring v, Abingd.on, [1892] 2 Cb. 374. 

107 . ,] — Hansford v. Jago, No. 

282, poet, 

168, “ Therewith used & enjoyed Whether 
easement enjoyed prior to unity of seisin — Water- 

course.]-~-WABDLE V, Bbocklehurst, No. 162, 
ante, , . 

169, Way.] — By lease granted m 

1814, to take effect from 1820, cerimn houses, 
together with apiece of ground, which was part 
of an adjoining yard, were leased to a tenant, 
together with idl ways with the premises or ^y 
part thereof used or enjoyed before. At the time 
of granting the lease the whole of the yard was in 
the occupation of one person, who had always 
used & enjoyed a certain right of way to every 
part of that yard : — Held : the lessee wtis entitled 
to such right of way to the part of the yard demised 
to him. — K ooystra v, Lucas (1822), 6 B. & Aid. 
830 ; 1 Dow. & Ry. K. B. 506 ; 106 E. R. 1394. 
Annotofions .‘--Consd. Langley t>. Hammond (1398)» L. 11. 

3 Exoh. 161 ; Kay v, Oxley (1875), LH. 10 Q. B. 360. 

FoUd. Barkshiro v, Grubb (1881), 18 Ch. D. 616. Reid. 

Barlow v, Rhodes (1833), 3 Tyr. 280. 

170 , .] — Barlow v, Rhodes, 

No. 163, ante, , ' 

171, .]— James v. Plant, No. 

50, ante. 

172, .] — General words in a 

conveyance passing all ways with the land con- 
veyed, occupied or enjoyed,^ will not convey to 
the vendee a way which originated in the user by 
the vendor of his own land for his own convenience, 
& which liad no existence prior to the unity of 
possession of the vendor. The case would be 
different had the way existed prior to the unity of 
possession of the vendor, & been thereby ex- 
tinguished or suspended. — T homson v, Wateulow 
( 1868), L. R. 6 Eq. 30; 37 L, J. Ch. 405 ; 18 
L. T. 516 ; 32 J. P. 515 ; 16 W. R. 086. 

Annotations: — FoUd. Langloy v. Hammond (186^, L. R. 

3 Exch. J61. Comd. Watts v, Kolsou (1871), 6 Ch. App. 

166. Apld. Kay v, Oxloy (1875), L. II. 10' Q, B. 360. 

NJ. Barkshii-e v, Grubb (1881), 18 Ch. D. 616. Consd. 

Bayley u. G. W. Ily. (18841, 26 Ch. D. 434 ; Iloe v. Siddons 

(1888), 22 Q. B. D. 224. field. Brown v. Alabaster (1887), 

37 Ch. D. 490. 

173 , ,] — A, was the occupier of 

a farmyard, the whole of which had always been 
owned & occupied by the same peraons. The 
mode of access to all parts of the yard was by a 
metalled roadway which ran from a public street 
across the yard. A. surrendered to B., the owner 
& occupier of adjoining premises, a strip of land 
forming part of the yard, hounded on one side 
by the roadway, on the other by B.’s land, 
“together with all ways thereto belonging & 
therewith used, exereised tfc enjoyed ” : — Held : 
no right to use the roadway passed to B. 

The words “ therewith used, occupied, & 
enjoyed,” apply only to easements wliich have 
once existed as legal rights, but have been sus- 
pended by unity of possession (Kelly, C.B.). — 
Langley v, Hammond (1868), L. R. 3 Exch. 161 ; 
37 L. J- Ex. 118 ; 18 L. T. 858 ; 16 W. R. 937. 

Watte r. Kelson (1871), 6 Ch. ^P. 

166; Kay v. Oxloy (1875), L. li. 10 Q* B. 360. fl.F. 

Barkshiro t*. Grubb (1881), 18 Ch. D. 61 C. Oonsd. Roe 


Henderson v. Fox (1859), 4 Nficl. L. R. 
281.— NFLD. 

b. ** Shop db premises ,**] — A way 
not strioUy appurtenant will not pass 
under the words ** all that shop Sc 


premises,'* imlcss it can be oonduded 
that the parties intended to use those 
words in a sense more inclusive than 
their ordinary legal sigoifleation. — 
Keough V. Tbobbubn (1802), 7 Nfld. 
L. R. 662.— NFLD. 


c. “ Premises d: appurtenances ,**] — 
Where C., by de^, conveyed land to 
S., who owned certain land adjoining 
the land of C., but not adjoining the 
land now conveyed, & the deed pip- 
i cecdod — “ & I further convey the riimt 
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V. Siddona (1888). 82 Q^. B. D. 884. Raid. Bolton v. 
Bolton (1879), 48 L. J. Ch, 407 : Brott v, aowser (1880), 
6 C. P. D. 376 ; Bayley v. G. W. Ry. (1884), 26 Ch. D. 
434 ; Brown v. Alabastor (1887), 37 Ch. D. 490 ; Thomas 
V. Owen (1887), 20 Q. B. D. 225 ; .Kilgour v. Gf^des 
(1903), 89 L. T. 444. 

174. Continuous easement.] — 

Watts v. Kelson, No. 260, post. 

176. Easement of necessity.] — 

Watts v. Kelson, No. 260, post. 

176. Easement apparent.] — 

Deft, was owner in fee of a dwelUng-house, 
together with a cottage & stable belonging to it, 
called K., & was also owner in fee of an adjoining 
farmstead & farm, having a private road which 
led from a liigh road to the farm buildings, & 
passed close to one side of the stable of K. By 
mdenture of May I, 1800, deft, demised R. to H. 
for ton years. IT. entered on the premises, & 
built over the stable a hay loft, with two openings 
towards the private farm road, having first 
obtained permission from deft, to do so &; also 
permission from deft. & the then tenant of the 
farm to use the farm road for the purpose of 
bringing hay, straw, etc., to tho loft, that being 
the only access to the openings in the loft. II. & 
the sub-tenants occupying R. continued during 
the term to use the road up to May, 1870 ; at that 
time pltf. agreed to purchase R. of dcjft. ; & by 
deed of Aug. 2, 1870, R., etc., was conveyed by 
deft, to pltf. in fee “ together with all . . . ways & 
rights of way, . . . casements, & appurtenances, 
to the dwelling-house, cottage, & hereditaments, 
or any of them appertaining, or with the same or 
any of them now or heretofore demised, occupied 
or enjoyed, or reputed as part or parcel of them, 
or any of them, or appurtenant thereto ” z-* 
Held : the right to use the farm road for the 
aforesaid purposes passed to pltf. und(^r the above 
words. — K ay v. Oxt.by (1876), L, R. 10 Q. B. 
300 ; 44 L. J. Q. B. 210 ; 33 h. T. 104 ; 10 J. P. 
277. 

Annotations Folld. Bayloy v. G. W. Ry. (1884), 20 Ch. 1). 
434. Apld. Thomas v. Owen (1887), 2U Q. B. 225. Consd. 
Intcmatiuual Tea Stores Co. v. Hobbs, [19031 2 CTi. 105. 
Apld. May v. Bolloville, [1905] 2 Ch. 005. tteld. Bniit 
V. (bowser (1880), 5 O. 1*. D. 370 ; Barkshiro v. Grubb 
(1881), 18 Ch. 1). 610; Brown v. Alabaster (1887), 37 
Ch. D. 490 ; Roo v. Siddons (1888), 22 Q. B. D. 224; 
Broomhold v. Williams, 11897] 1 Ch. 002 ; Titchmarsli 
V. Royston Water Co. (1899), 81 L. T. 073 ; Schwann v. 
Cotton &; Uayles (1910), 85 L. J. Ch. 089. Mentd. 
Baring v. Abingdon, [1892] 2 Ch. 374 ; ife Unghoa & 
Ashley’s Contract, [1900] 2 Ch. 595. 

177. .] — A grant by the 

owner of two tenements of one of them, “ together 
with all ways now used or enjoyed therewith,*’ will 
pass to the grantee a right of way ovcir a clearly 
defined path constnuited over the other tenemon(>, 
& at the date of the grant actually used for the* 
purposes of the tenement wiiich is granted, even 
though the path did not exist prior to the unity 
of possession. — ^B aukshibe v. Oitunn (1881), IS 
Oh. D. 010; 60 L. .7. Ch. 731 ; 15 L. T. 383 ; 29 
W. R. 029. 

Annotations: — Consd. lie Peck Sc London School Board’s 
Contract. [1893] 2 Ch. 315. Refd. Bayloy v. U. W. Ry. 
(1884), 26 Ch. D. 434 ; Roo v. Siddons (1888), 22 Q. B. B. 
224 J International Tea Co.’s Stores t'. Hobbs (1903). 72 
L. J^. Ch. 543 ; Re Walmsloy & Shaw’s Contract, [1917] 
1 Ch. 93. 

178. .] — A railway co. 

purchased, under the powers of their Act, a pi<^ce 
of land on which was a stable. By the convey- 
ance to the CO. the premises were granted together 


of way to cross my land from the high- 
way to the land owned by S., to havo 
Sc to hold the aforesaid lands Sc pro- 


mises with the appurtenances onto Sc 
to the use of S., nls heirs Sc assigns 
forever " : — Held : the words employed 


In the <lcod won; snOielcnt to pasn tin* 
intertwit intoudod. Sc that the light of i 
way was thereby made appurtenant j 
to all the lauds of S. there situated ; 
not merely to that so convey^ by C.~- i 
Satlobv. Coopeb (1883), 2 O. U. 398 , 


with all ** rights, & appurtenances to the heredita- 
ments belonging or occupied or enjoyed as part 
or parcel thereof.” The vendor had many years 
previously made a private road from the highway 
to the stable over his own land for his own con- 
venience &; had used it ever since. The soil of 
this road was not conveyed to the co. & no express 
mention of it was made in the conveyance. I*ltf. 
refused to allow the co. to use the road ; — Held : 

(1) notwithstanding the unity of possession of the 
stables & the private road at the date of the con- 
veyance to the co., a right of way passed to the 
co. under the general words in the conveyance ; 

(2) the fact of the stable having been purchased 
by a railway co. for the purposes of their under- 
taking did not preclude them from claiming the 
light of way so long as they used the premises 
as a stable, which they might lawfully do till such 
time as they were required for the special purposes 
of the railway, or were sold as superfiuous land. 
Qu. : whether tlie railway co. would bo entitled 
to claim the right of way after they liad ceased 
to use the premises as a stable. Sc liad converted 
them to some purpose connected with the railway. 
— Bayley v. Great Western Ry. Co. (1884), 2(3 
Ch. D. 434 ; 51 L. T. 337, C. A. 

Annotations: — As to (1) Consd. Brown v. Alahustor (1887), 

37 Ch. 1). 490 ; Rc Book & London School Board’s Con- 
tract. [1893] 2 Ch. 315. Apld. May v. BoUovillo, [1905] 

2 Ch. 605. Goasd. Bchwaiiu v. Cotton, [19161 2 Ch. 

120. Refd. Broomfield u. WlUiaJiiB, [1897] 1 Ch. 602; 

Allhuson V. Ealing Sc South Harrow Ry. (1898), 78 Ti. T. 

286 ; Titchmarsh v. Royston Wutor Co. (1890), 81 L. T. 

073 ; lie. Walmsloy & Shaw’s Contract, [19171 1 Ch. 93 ; 

Long V. Qowlett, [1023] 2 (Jh. 177. As to Vi) Distd* A.-G. 

V. Tcddlngton IJ. C., [1898] 1 Ch. 06. Refd. Foster r. 

L. C. & 1). Ry. (1894), 71 L. T. 855 ; Milner’s Safe Co. v. 

G. N. Sc City Ry., [1907] 1 Ch. 208. 

179. “ Heretofore held or enjoyed — Way.] — 
Roe V. Siddons, No. 53, ante. 

Reservations in conditions of sale.] — See Sale 

OF JjAND. 

C. Effect of Conveyancing Act, 1881. 

See (Conveyancing Act, 1881 (c. 41), s. (5. 

180. Whether Act excluded— Adjoining land 
already contracted to be sold.] — The owner, sub- 
ject to a mtge. in fee, of a house Sc a plot of land 
adjoining, first leased the house, then contracted 
to sell the land to deft. Sc afterwards contracted 
to sell the house subject l<o the lease to a person 
under whom i)ltf. claimed. ’Fhe next st(jp was 
a conveyance of the house by the owner Sc his 
mtgcc. to pltf. subject to the lease which was 
followed by a conveyance, also by the owner Sc 
his mtgee., of the land to deft. Pltf. subsequently 
recovered possession of tlic house from the lessee 
for bixiach of covenant : — Held : no grant of light 
to the liouso could be implied over land which 
the owner had contracted to sell before the sale 
or conveyance of the house Sc sect. 6 (2) of the 
above Act did not apply. — Beddington v. Atlek 
(1887), 35 Oh. D. 317 ; 50 L. J. Oh. 055 ; 50 L. T. 
614 ; 51 J. P. 484 ; 35 W. H. 799 ; 3 T. L. R. 303. 
Annotations : — ^Refd. Birmingham, Dudley Sc District Maiik- 

iug (Jo. V. Ross (1888), 38 Ch. D. 295 ; Phillips v. Low. 

[1892] 1 Ch. 47 ; QuickC v. (.’hupman, (1903] 1 Ch. 659 ; 

Hansford r. Jago, [192J] 1 Ch. 322. Mentd. List v. 

Tharp. [1897] 1 Ch. 260. 

Igl. Contrary intention — Insertion of par- 

ticular words limiting rights conveyed.] — ^Bir- 
mingham, Dudley Sc Dihtrkt Banking Oo. v. 
Ross, No. 201, ])ost. 

182. Compulsory sale— Notice to treat 

nielcnt to pass tin* 8 A. R. 707. — CAN. 

„kdo^ipp<X.Ut i PABT III. SECT. 1.8UB.SECT. 6.-0. 

S. there situated ; d. Easements passing under Act — 

) conveyed by C. — i Specific reJcrence to one right — Whether 
1883), 2 O. U. 398 ; other rights c^rchtded.) — Specific voter. 

D 2 
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Easemeitts anb Fboeits a Pbendbe. 


grant : Sub-sect. 6, C.] 

“not including easements.]— The London School 
Board gave pltf. notice to treat for “ the land & 
premises in the schedule with the appurtenances.** 
Pltf. had used a way from the premises purchased 
over other land of his own to a main road, but 
such way was not a way of necessity, nor was it 
a marked way, or a metalled road, being merely 
across a piece of grass land. It would, however, 
liave pai^d under such general words as “ ways 
at the time of conveyance occupied or enjoyed 
'mth ” the lands sold. The vendors claimed to 
limit the general words, including the above, 
which would be imported by sect. 6, sub-sects. 
1 2 of the above Act, unless limited under 

sect. 0, sub-sect. 4, contending that they had not 
sold any such right of way, nor in fact, had the 
notice to treat included such easement, though it 
was within the powers of the board to purchase 
it. The School Board contended that unless 
expressly excluded by the contract they were 
entitled of right to the full general words : — Held : 
they were entitled to exclude from the conveyance 
the general words implied in a conveyance of land 
by the above Act, so as to prevent the purchaser 
from acquiring the light to use the way as one 
“ enjoyed ^th or reputed as ai)purtenant to ** the 
land ^ buildings conveyed. — He Pkck & London 
School Boaud’h Contract, [1893] 2 Oh. 315; 
62 L. J. Ch. 598 ; 68 L. T. 847 ; 41 W. B. 388 ; 
3 R. 511 ; sub nom. Pkck v. London School 
Board, 37 Sol. .lo. 372. 

Annofntions : — FoUd. lie Walniwley & SLaw*8 Conl^ract, 
fl®17] 1 Ch. 93, Congd. lii Lync-St«phcuH & Scott- 
MiUcr’s Contract. riU20] 1 C... 472. Be!d. Nloholls v. 
NiohollMlSUU), 81 L. T. 811 ; Hchwann r. Cotton, [1910] 


183. Adjoining land described as 

building land.] — In a conveyance of a liouse the 
description of adjoining hmd belonging to the 
grantor as “ building land ** docs not show a 
“ contrary intention** within sect. 6 (4) of the 
above Act so as to exclude the grantee’s right to 
light under sect. 0 (2). The grantee of a house 
lias a jyrimd facie right to light as against his 
grantor, the burden of showing that that right 
is limited or restricted lies on the grantor. — 
Buoomii'ield V. Wn,LiAMS, [1897] 1 Oh. 002 ; 66 
Ti. J. Oh. 305 ; 70 L. T. 243 ; 45 W. R. 469 ; 13 
T. L. R. 278 ; 41 Sol. .lo. 348, O. A. 


Amiotations : — Apld. Pollard v. Gait), [1901] 1 Ch. 8;J4. 
Folld. Qulcko V. Chapman (1902), 71 L. J. Ch. 879. Diltd. 
Long V. Gowlott, 11923] 2 Ch. 177. Refd. Godwin v. 
Schweppes, [1902] 1 Ch. 920. Mentd. Mappiii v. Liberty, 
[1903] 1 Ch. 118. 


184. .] — Where a landowner 

contracts tt> grant a lease of a vacant piece of land 
when a liouse of a specified character is built 
thereon, & accordingly a house is built & a lease 
of the house land is granted, the doctrine that 
a grantor cannot derogate fi'om his own grant 
must be applied, not to the vacant piece of land, 
but to the land with the liouse on it according to 
the contract, wliich must be taken for this puri>ose 
to have been fulfilled. If the land forms part of 
a building estate, & the contract is entered into 
by reference to a jilan in which the estate is marked 
out in building plots, \iith a building line marked 
on the plan so os to extend through all the plots, 
including the land which is the subject of the 
contract, the application of the doctrine is not 
thereby limited or restricted, &, in the absence of 
further evidence of the existence of a building 


scheme or of any reservation of right to the grantor, 
the purchaser from him of an a^oining plot will 
be restrained from building on his land so tis to 
interfere with the access of light to the house as 
theretofore enjoyed. 

It is inconceivable to me that, whatever effect 
the agreement might have had in fixing the rights 
of the parties, the words of the statute ought not 
to be read into that conveyance. It seems to mo 
impossible to say that you shall not import into 
the conveyance words which the statute has 
enacted sliall be imported into it. There is 
clearly no intention to the contrary (Kekbwich, 
J.). — Pollard v. GAiiE, [1901] 1 Oh. 834; 70 
L. ,T. Ch. 404 ; 84 L. T. 352 ; 65 J. P. 264. 

186. .] — ^A purchaser agreed to 

purchase “ the following land & buildings, 
material, etc.” In the contract the property 
was described, but there was no mention of any 
right of way. There was a cart track leading to 
the premises over the vendor’s land which had 
been used for carting coal, etc., to the x>remises : — 
Held : the purchaser was not entitled to have an 
express grant of way inserted in his conveyance, 
& the operation of sect. 0 of the above Act must 
be excluded . — Re Walmsley & Shaw’s Contract, 
[1917] 1 Ch. 03 ; 86 L. J. Oh. 120 ; 115 L. T. 070 ; 
61 Sol. Jo. 86. 

186. Appurtenances.] — H ansford v, 

Jago, No. 282, post. 

187. What words will pass easements — Sale by 
auction.] — Property was put up for sale in lots, & 
it was stated in the contiitions that it was sold 
” subject to all rights of way & water & other 
easements,” but there was no other mention of 
easements. Ijot 2 was sold, but I^ot 1 remained 
in the hands of th(' vendors ; — Held : the pur- 
chaser of lx>t 2 was not entitled to have the con- 
veyance in such a form as would give him the 
benefit of the general words as to right of way, 
etc., in sect. 6 of the above Act, but the vendors 
were entitled to limit the generality of those 
words. — Re Hughes & Asiuj^y’s Contract, 
[1900 J 2 Ch. 595 ; 69 L. J. Ch. 741 ; 83 L. T. 390 ; 
49 W. R. 67 ; 44 Std. .lo. 024, C. A. 

188. Easements passing under Act — Easement 
not obvious or apparent.] — By an agreement made 
Nov. 27, 1897, a farm was let to pltf. on a yearly 
temincy. Pltf. i^rior to signing the agreement 
was aware that on Jan. 5, 1896, defts. had agreed 
to purchase six acres forming i)art of the farm, ^ 
on June 25, 1898, the piece of land was conveyed 
to defts. The j^icce of land wiis bounded on two 
sides by the farm land, on one side by a private 
road leading to the faimliouse, ^ on the fouith by 
the public rojid. There was no gate or opening 
to the piece of land from either road, & the public 
road was in a deei) cutting about 20 ft. below the 
piece of l.\nd : — Held : (1 ) the way over the i)rivate 
read was not obvious & ax)parent, & did not pass 
to defts. under tlie general words iinpoited into 
the conveyance by the above Act, there being no 
gate or opening into defts.* land ; (2) the way was 
not a way of necessity because the defts. could, 
though at some expense, cut a way from the public 
read. — T itchmarsu r. Royston Water Co., 
Ltd. (1899), 81 L. T. 673 ; 04 J. P. 56 ; 48 W. R. 
201 ; 44 Sol. Jo. 101. 

189. Precarious easement.] — (1) A water- 

course, constructed for the purpose of a mill, is 
constructed for a temporary purpose. 

(2 ) A pi'ecariouB easement is unknown to the law. 


tmee In a loaso to a grant or refiorva- i grant or reservation of other rights ; | sect. 6 (4) to exclude the operation 
tion of one particular right does not for tho more iudlasion in a deed of one of sect. 6 (2). — Sterlk r. Morrow 
preclude the implication under Con- or more such rights is not sufficient to ' (1923). 57 I. L. T. 89. — IR. 
ve3’’ant*Iug Act, 1881, s. G (2), of tho ' express a contmrj” intention under 
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(3) The owner of an ancient mill & a farm, the 
cattle whereof were to some extent watered at an 
ancient watercourse diveiied from a natural 
stream, & running on the mill property alongside 
the farm, but constructed & maintained solely 
for the purpose of the mill, convoyed tlio fami to 
a purchaser without mentioning any water right : 
— Held : having regard to the special temporary 
purpose for which the watercourse was con- 
structed, the expense of maintaining it, & the fact 
that it lay entirely on the mill property, the pur- 
cliaser liad acquired no right, either by implied 
grant or imder the general words of sect. 0 of the 
above Act, to have it continued for his benefit, & 
the watercourse .being therefore precarious, he 
could have no right to the use of the water thei'ein. 
— ^Buuuows V. IjANG, [1901 ] 2 Oh. 502 ; 70 

L. jr. Oh. 007 ; 84 I.. T. 023 ; 49 W. Jt, 504 ; 17 
T. L. R. 514 ; 45 Sol. Jo. 530. 

Annotatwns : — As ie (2) Distd. Iiitemaiioiial Tea 8101*08 Co. 
V. Hobbs, {19031 2 Ch. l«r> ; Koy v. Neath R. 1). O. (1905), 
93 L. T. 507 ; Whltmoi’os (Edonbridgro) v. Stanfoi'd, [1909] 
1 Ch. 427 ; Schwann v. Cotton, fl9J6J 2 Ch. 120. Befd. 
Lewis V. Meredith, [1913] 1 Ch. 571. 

190. Light reasonably expected to con- 

tinue.] — (1) A grantee of a new house is not entitled 
to all the light actually falling on the windows of 
the house, where that would be inconsistent with 
the intention to be implied from the circumstances 
existing at the time of the grant & known to the 
grantee, as, for instance, where siudi circumstances 
show an intention on the part of the grantor to 
ei*ect buildings on the adjoining land whic.li would 
intc^rfere with the right to light claimtjd. 

(2) The expression “ lights enjoyed ” in sect. C; 
sub-sect. 2 of the above Act, is confined to the 
light enjoyed under such circumstances as would 
I'casonably & jiroperly lead to an cxpcjctation that 
the enjoyment of that liglit would be continued. — 
God^vin V, Schweppes, I/pd., [1902] 1 (Jh. 920; 
71 L. J. Ch. 438 ; 80 J.. T. 377 ; 50 VV. Ji. 409. 

Annoiationa: — Aa to (1) CoQSd. QuickC v. Cbapman. [1903] 
1 Ch. 659. Reid, lutornational Tea Stores Co. v. Hobbs, 
[19031 2 Ch. 165; Fear v. Morgan, [1906] 2 (]h. 100; 
Westwood V. Heywood, [1921] 2 Ch. 130. 

191 . Easement incapable of express grant.] 

— (1) By a building agi*eeTiient between the 
Ecclesiastical Comrs. & deft, the right was given 
to him to enter upon a piece of land belonging to 
them for the purpose of erecting a number of 
houses upon it. As each house should be ei'ected 
& completed to the satisfaction of the comrs. 
they agreed to grant a lease of it io deft, for 99 
years. The lease was to be in a spcfufted form, 
one of the clauses in which provided that tlie 
Comrs. should have power to erect (m the land 
adjoining the demised land any buildings what 
soever, whether they should c)r should not alXect 
or diminish the light enjoyed by the lessee. ^ It 
was also provided by the agreement that nothing 
therein contained should bo deemed to ojierate 
as an actual demise of the land to deft., or to create 
as between him & the comrs. the relation of 
tenant & landlord. On one of the idiots deft, 
erected a house (No. 28), & the comrs. granted to 
him a lease of that house in the specified form. 
Deft, sold that house to pltfs., & transferred the 
lease of it to them. lie afterwards erected on an 
adjoining plot a house (No. 30) which when com- 
pleted obstructed the access of light to some of the 
windows of pltfs.* house. They brought an action 
against deft, claiming an injunction & damages : — 
Held : at the time wl^en deft, transferred the^ lease 
of No. 28 to pltfs., he had not under the building 
agreement such on interest in the adjoining plot 
(No. 30), as would enable him to make an express 
grant of an easement of light over it, & conse- 


quently no such grant by lum could bo implied ; 
(2) the provision of sect. 0, sub-sect. 2 of the above 
Act, that a conveyance of land with houses on it 
shall operate to convoy with the land {inter Ma) 
all lights appertaining to the land or enjoyed 
therewith, applies only to such lights as the grantor 
could grant by express words, & does not operate 
to convey an easement of light which he has no 
power to grant expressly. — Q uicke v, Cil^pman, 
[1903] 1 Ch. 059 ; 72 L. J. Oh. 373 ; 88 L. T. 010 ; 
51 W. R. 4.52 ; 19 T. R. 281, 0. A. 

Annotaiiona : — Aa to (1) Apld. “ Flnaaolal Times ” v. Boll 

(1903), 19 T. L. 11. 433. Distd. Westwood v. Heywood, 

[1921] 2 Ch. 130. Reid. Cable r. Bryant, 11908] 1 Ch. 

259 ; Abbey v. (luttoi'os (1911), 55 Sol. Jo. 304. 

192. .] — “Financial Times,” J-iTd. 

V. Bell (1903), 19 T. L. R. 433. 

193. Rights enjoyed de facto.] — The 

general words incorporated by the above Act in 
every conveyance not expressing a contrary in- 
tention, will pass to the purchaser all ways 
actually used by him at the date of the conveyance, 
thougli used only by i)ermission of the vi*ndor. 

Deft. WJis the owner of two houses adjoining 
each other, one in his own oecuiiation, the other 
held by pltf. co. under a lease from deft., Ac 
0 (;cupied by their managers Ac servants carrying 
on tlunr business. houses were separated by 

a roadway leading to Ac forming i)art of doft.’s 
yard. By permission of deft., renewed from time 
to time to successivt^ managoi*s, pltf.’s senwants 
Ac their predecessors in title had used in business 
hours a way acjross the yard to a door opening 
thereon in the bock part of their premises for all 
purposes of their business. The entrance to the 
yard was closed by wooden dooi’s, which wewi 
always locked by deft, at night, Ac lie kept sole 
control of the key. Deft, sold to pltf. co. the 
house leased to tluan, Ac conveyed it by a deed 
containing no genoi*al wtjrds or roforonco to any 
right of way ; — IMd .• such a right of way as pltf. 
had actually onjoycul at the date of the deed passed 
to them by virtues of the general words inserttKl 
' in the clcjed by tlie above A(;t, though the enjoy- 
I ment was wholly permissive A- prijcarious. — Inteii- 
' NATIONAL Tea Stores Go. v* IIoruh, [1993J 2 Oh. 

I J«5; 72 D. .J.Oh. 543; 88 I.. T. 725; 51 VV. R. (115. 
i xinnoUiliona : — Apld. L«wi»>« *•, Mcmiit h, [1913] 1 Oh. 571 ; 

I Whito c. Williams, [1922] 1 K. B. 727. 

194 . .] —Pltf. Wiis the owner of land 

i Ac buildings including a follinongcr’s yard in the 
I occupation of a tenant, hounded c»n the east side 
1 by a river. Betwenm the river <Sc the yard was an 
; oi)en conduit nmning parallel with the river down 
I to a culvert by whicli it was carried to deft.’s mill 
: lower down. The premises now owned by pltf. 

! Ac deft, had been in the ownership of the same 
' pei*son from 1779 until 1907, when pltf. purchased 
i his present holding, while the mill wfis sold to 
I (left.’s predecessor. According to the evidence, 

I for a long period before 1 907 the occupants of the 
I fellmonger’s yard had used the water in tlie con- 
I duit for the jiurposcs of their business, but the 
I repairs to the conduit had been carried out by the 
■ occupier of the mill, who had divertcid the flow of 
; water when necessary for that purpose. Tlie 
conveyance to pltf. made no mention of any water 
right, but tlie mill was conveyed to deft.*s pre- 
decessor “ with the full right Ac benefit of passage 
Ac running of water Uy the mill Ac premiss as is 
; now Ac heretofore used Ac enjoyed therewith *’ : — 
Held : pltf. was entitled to a right of user of the 
' c()nduit as enjoyed prior to the conveyance to 
him in 1907, such right, although permissive at 
the date of the grant, having become a legal right 
by virtue of the general words of sect. 6 of the 
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Sect, 1. — By express grant: Svb-sect, 6, C,; svih- 
sect, 7. Sect, 2 : Sub-sect. A, & B,"] 

above Act. — Lewis v, Meredith, [1913] 1 Ch. 
571 ; 82 L. .1. Ch. 255 ; 108 L. T. 549. 

195. .] — A former owner of two farms 

D. & S. laid a pipe conveying water from S., the 
quasi-servient tenement, to D., the quasi-dominant 
tenement. In 1908 the then common owner let 
D. to W. on a year-to-year tenancy, & in 1911 he 
let S. to deft, on a similar tenancy. The tenancy 
agreements did not mention water rights : — Held : 

(1) W.’fl agre^ement passed the water right by 
implication & involved an implied reservation in 
deft.^’s agreement. In June, 1915, the owner 
conveyed to I), pltf. In Sept. 1915, W.’s tenancy 
expired. In Oct. 1915, the owner conveyed S. 
to deft., whose tenancy was still on foot. Neither 
of these conveyances mentioned any water rights : 
— Held : (2) the implied reservation in deft.’s 

agreement was not confined to W.*s tenancy but 
enabled the owner to grant an immediate water 
right to pltf. without derogating from deft.’s 
agreement ; this water right passed imder the 
general words of sect. 6 of the above Act ; (3) even 
if there had been no such implied reservation in 
deft.’s tenancy agreement, the implied grant of 
water right would have bound the S. reversion 
subject to that agreement ; (4) in any case deft, 
could no longer rely on his tenancy agreement, as 
he had sliown an intention ^o acquire the fee in 
lieu of his tenancy, which vas therefore merged. 
Semhle : a tenancy from year to year cannot 
be kept on foot in perpetuity by a tenant who 
acquires the fee. — ^Westwood v. Heywood, [1921] 
2 Ch. 130 ; 90 L. J. Ch. 515 ; 125 L. T. 701 ; 37 
T. L. R. 851 ; 05 Sol. .lo. 753. 

196. .] — Where land in common 

owneraliip is sold contemporaneously in lots to 
two purchasci-s, a right for one purchiiser to go 
on the land of the other to clear a mill stream & 
repair its banks, there being no visible path or 
other sign of such user, will not pass by virtue of 
the words implied in the conveyance to him under 
sect. 0, sub-sect. 2, of the above Act, unless there 
has been before the severance of ownership a de 
facto enjoyment of the right, however precarious, 
by the occupier of that part of the land altogether 
apart from the ownci-ship or occupation of the 
other partn — Long v. Gowi^ett, 11923] 2 Ch. 177 ; 
92 I.. J. Ch. 530 ; 130 L. T. 83 ; 22 lu G. R. 214. 


Sub-sect. 7. — Duration op Grant. 

197. May be for less than estate in fee simple — 
Term of years.] — ^A. being seised of an . ancient 
mill, together with a stream of water diverted out 
of a river, & flowing thence to her mill, & B. being 
possessed of other mills, together with a stream 
of water diverted out of the same river, above the 
stream of A., by means of a head weir, & flowing 
thence thi*ough the lands of A. down to B.’s 
mills, aa appurtenant to the same, B. erected upon 
other lands below the lands of A., & near the water- 
course, two other nulls, whereby it becoming 
necesi»Lry for B. to have a larger supply of water, 
he widened & deepened his watercourse in the 
soil of A., & raised & heightened the head weir, & 
thereby Averted the greatest part of the water 
into the watercourse for the use of his mills, so 
that the water was prevented from flowing down 
to the mill of A. so copiously as it had formerly 


done, & thereby A.’s mill became of no use. ^ A. 
having recovered damages in one action against 
B. on this account, & having afterwards brought 
a second action for subsequent damages, in order 
to prevent all further disputes, B. agreed to take 
a grant from A. of the use & benefit of the water- 
course so widened & deepened, & of the liberty of 
diverting- the water out of the river. By lease 
reciting these facts. A., in consideration of £1,500 
paid by B., demised to B. the use of the water- 
course so widened & deepened as aforesaid, & the 
free liberty of diverting so much of the water of 
the river into & along the watercourse os should 
be necessaiy for the use of B.’s mills, habendum 
for the use of 99 years, if three persons therein 
named should so long live, at an annual rent. 
Soon after the execution of this deed A.’s mill was 
destroyed. B., or those claiming under him, 
continued to enjoy the watercourse & the use of 
the water during the term, &; paid the I'ent. The 
lease having determined by the death of tlie last 
surviving cestui que vie, the jiei’son claiming under 
the grantee continued to enjoy the watercourse 
in the manner described in the grant, & paid rent 
for it ; — Held : the reversion in the lands, upon 
which A.'s mill formerly stood, having vested in 

O. , the latter might maintain indebitatus assumpsit 
for the use & occupation of the watercourse & the 
water running therein, against the persons wlio 
claimed under B. — Davis v. Moiujan (1825), 4 
B. &:C. 8; 0 Dow. & Ry. K. B. 42 ; 107 E. R. 902. 

198. .] — Booth v. Alcock, No. 95, ante. 

199 . Uncertain term.] — (1) In a lease 

for 95 yeai*s, a right of way over the demised 
premises was reserved to ilie lessor & his heirs, 
so long as they should retain adjoining lands held 
in fee, & after ho or they should alienate such 
adjoining lands then reserving to the lessor, liis 
heirs & assigns, a different riglit : — Held : the 
reservations were valid, & on alienation of the 
freeholds, the right of way ceased. 

(2) Defts., guardians of the poor, wrongfully 
claiming a rigiit of way to their relieving office 
over pltf.’s lands, inviting paupers to come that 
way for relief ; the trespass by the paupers causing 
serious injury to pltfs., an injunction was granted 
to restrain the guardians, “ their servants, work- 
men & agents,” from trespassing. 

(3) In considering the injury, the possible as 
well as the actual use of the injured premises will 
be regarded. — ^Ardley v, St. Pancras Guardians 
(1870), 39 L. J. Ob. 871. 

200. Life estate.] — A testator in 1830, 

before Wills Act, 1837 (c. 26), defused one fleld to 

P. & another to JI., both adjoining, & added that 
H. should have the privilege or right of road for 
coals & dui^, & necessary things, through a 
certain gate in P.’s field to the kitchen &. garden. 
The way was the only access for carts & horses 
to H.’s field, & H. used it for bricks & hay : — 
Held : this was the grant only of a personal 
privilege for H.’s life, & did not pass to his assigns. 
— ^Pym V. IIAURISON (1876), 33 L. T. 790 ; 40 
.1. P. 375, C. A. ; revsg. S. 0. sub nom. Pyne v. 
Harrison (1875), 40 J. P. 21. 


Sect. 2.— BY IMPLICATION OF LAW. 

Sub-sect. 1. — ^Dispositions by Common Owner. 
A, In General. 

201. Easements will be implied — ^Though ser- 
vient tenement In lease.] — ^A., the owner of two 


PART III. SECT. 2, SUB-SECT. 1.— A. 

0 . Easement wiU he implied — 
Thottith servient tenement conveyed 


out reservation.] — T., being' o^vno^ of 
876 ooroB of land, oansed a miU dam 
& laoe to be oonstruoted & a mill to be 
erected thereon. For thirty or forty 


I years this mill, or others built on its 
Bite run by water power only, had 
I exliited, & were run by the water jpass- 
I ing from a natural stream through the 
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adjoming houses, granted a lease of one of them to 
B. He afterwards leased the other to O., there 
then existing in it certain windows. After this 
B. accepted a new lease of his house from A. : — 
Held : JB. could not alter his tenement so as to 
obstruct windows existing in C.*s house at the 
time of C.’s lease from A,, though the windows 
were not twenty years old at the time of the 
alteration. — Couirrs v. Gorham (1829), Mood. & 
M. 396, N. P. 

Annotaiiona: — FoUd. Cable v, Bryant, [1908] 1 Ch. 259. 

Rc^. Hobson v. Edwards (1893), 62 J.i. J. Ch. 378 ; West- 

wood V. Hoywood, [1921 J 2 Ch. 130. 

202. .] — (1) Where the owner of 

ancient lighte, adds new lights, tlie owner of the 
adjoining land has a right to obstruct the new 
lights, &, if necessary for tliat purpose, to ob- 
struct the ancient lights also. 

(2) The landlord of two adjoining houses granted 
a lease of one of the houses in consideration of the 
lessee making certain alterations, & in particular 
of liis adding additional windows. ^J'he lessee of 
the adjoining house afterwards surrendered his 
lease & took a new lease of the premises : — Held : 
he was not entitled to obstmet the light of the 
new windows. — Davies v , Marshabt. (No. 1 ) 
(1801), 1 Di*ew. & Sm. 5.57; 4 1.. T. 105; 25 
J. P. 548 ; 7 .Tur. N. vS. 720 ; 9 W. K. 308. 
Annotaiiona: — Ah to (1) Bdfd. Jones v. Tapliug (1861), 11 

C. B. N. S. 283. As to (2) Apld. Cable r. Brj'ont, [1908] 

1 Ch. 259. Refd. Westwood v. Hoywood, [1921) 2 Ch. 130. 

203. .] — Cable v. .Bryant, No. 3256, 

qwst, 

204. Though dominant tenement in lease.] 

— The implicatir)n of a grant of easements of a 
continuous & apparent character upon the aliena- 
tion to different persons of tenements i)rcviously 
in the ownershij) of the same person is not pi*e- 
vented by the fact tliat the dominant tenement at 
the time of the alieihition is in lease conse- 
quently not in the possession of the alienor. 

(2) There being a right to the access of light to 
windows in the walls of cci*tain cottages, the walls 
of some of the cottages were set back & windows 
made in the new walls of the same size, & in the 
same relative positions as the former windows in 
the former wails : — Held : the cascjment of light 
was not thereby destroyed. 

(3) In the case of another of the cottages tiie 

occupier made an addition thereto, & for the jiur- 
pose of so doing built a new wall with a window 
in it outside the old wall & window at a dhTcjrcmt 
angle, but the old window remained inside the | 
new one, & still continued to receive tlic light : — I 
Held : the right to the access of liglit to the old 
window was not destroyed. j 

(4) If the alteration in a dominant tenement, or j 
in the mode of using an easement, is not of such a i 
nature that the tenement is substantially changed, ! 
or the burden on the servient tenement materially | 
increased, an easement is not destroyed in conso- j 
quence of the alteration (Lopes, J.). — ^Barnes v. 
Loach (1879), 4 Q. B. D. 494 ; 48 L. J. Q. B. 756 ; . 
41 L. T. 278 ; 43 J. P. 817 ; 28 W. R. 32, D. C. 
Annotaiiona: — Aa to (1) Apld. Phillips v. Low, [1892] 1 Ch. 

47. Befd. Milner’s Safe Co. v. G. N. & City Ity.. [1907] ; 

1 Ch. 208. Aa to (2) Coiisd. Soott v. Pape (1886), 31 

Ch. B. 554. Aa to (3) uonsd. Scott v. Papo (1886), 31 Ch. B. 

554t, 


205. Conveyance by mortgagee selling under 
statutory powers.] — (1) Though a mtgee. when 
selling under the statutory power of sale has not 
the same full power over the property as an 
absolute owner, he can convey the property to a 
purchaser with all the legal incidents accompany- 
ing the grant, &, on a sale of part of the pi*oporty 
comprised in the mtge., can give to the purcliaser 
thereof an implied casement of light over the 
unsold portion. 

(2) In an action for an injunction against an 
adjoining owner & his builder to restrain an inter 
fei*encc witli light & for trespass, the builder 
sevci’ed in his defence from his employer & 

j appcai'ed seiiarately at the trial, when on injunc- 
tion was granted with costs against deft, the ad- 
joining owner ; — Held : under the circumstances, 
the builder was entitled to complete indemnity, & 
to an order for the payment of his solr. & client 
costs by liis co-doft. 

(3) TIk' sale being of a garden, with a vinery 
upon it, the purcliaser acquired at the same time 
a right to the a(?cess of light to this viiu^ry over 
the land retained by the mtgee. (Byrne, J.). — 
Born v. Turner, [1900] 2 Oh. 21 i ; 09 L. J. Ch. 
693 ; 83 L. T. 148 ; 48 W. R. 097 ; 44 Sol. Jo. 
502. 

R. Implied Reservation in Favour of Grantor, 

Reservations & exceptions of easements gene- 
rally.] — See Sect. 1, sub-sect. 4, ante, 

206. Whether reservation will be implied — 
General rule.] — Held: in a lease & conveyance 
there was, in the circumstances of the case, no 
implied reservation of a right of way. 

it is impossible . . . te contend that an implied 
i‘es(?rvation can arise upon a conveyance by deed 
unless there is some very cogent necessity for such 
an implication sucJi as ariscis whore the easement 
claimed by way of reservation is either one without 
which there could be no enjoyment of some pro- 
p(‘i*ty of the grantor retained in his hands as in 
the case of a way of necessity, or when the subject 
of ihe grant ... is such that it can hardly bo 
supi)os<id that (jither i>arty did not contemplate 
the enjoyment by the grantor of an casement 
recipn)cal to one granted (WiLi^, J.). — Gordon 
V, OoiLViE (1899), 15 'r. L. R. 230. 

207. Way.] — Dell v, BAimioitPE (1593), 

Cro. Eliz. 300 ; 78 J^. R. 553. 

Annotation : — ^Reld. Derry v. Handors, [1919] 1 K. B. 223. 

208. — .J— Thomas v, Owen, No. 100, 

ante, 

209. Apparent & continuous ease- 

ment.]— Testatrix was the owner of two adjoining 
houses, A. & B., which were situate ba<jk to bock. 
There was a passage leading from house A., which 
testatrix occuiried, through house B., which she 
let. to a street ; & she used this passage, which 
was not a way of nccjessity, from* time to time but 
not continuously, as a way to the street. In 
1882 she moi*tg 04 ?^d house Ik without reserving 
any right of way through this passage ; & she died 
in 1880, having by her will, dated in the same 
year, devised bouse A. to pltf.’s predecessor in 
title, & house B. to deft. ; the will contained no 
wor^ descriptive of or appropriate to any right 


race. T. sold to W. the whole property, 
takincr book a mtge. for part of the 

K ui'chasd money, on that part of the 
md throngh which the race ran. & 
on which the mill dam was situatod, 
excepting, however, the mill site. 
The mill oonld not be supplied with 
water power otherwise than by the 
race numiiw throuflrh the mortMoed 
pxemisesl T. afterwards assigntid the 
mtge. to the pltf.. Sc W. mortgaged the 


mill Sc mill site to B. ; — Held : the 
right to use the dam Sc mill race was 
a neoessary, contiuuouH, Sc permanent 
easement. Sc could not bo destroyed by 
pltf., although the servient parcel had 
been first convoyed without any 
express reservation of such easement.--- 
Young v, Wilson (1874), 21 Qr. 144, 
611.— CAN. 

-.] — ^Whero the owner of two 


adjoining lots of land convoys one of 
them, ho inipliedly grants all those 
conditions Sc apparent oasomonts, 
including righin of drainage Sc aiiueduot, 
over the other lot which are necessary 
for the reasonable use of the property 
granted. Sc which arc at the time of the 
grant used by the owner of the onUroty 
for the benefit of the part granted. — 
IsnAKLr. Lkitii (1891 ), 20 O. R. 361 , — 
CAN. 


f. 
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Sect, 2 » — By implication of law : S vh-aect* 1, .5,] 

of way through the pasi^e. At the death of 
testatrix the mtge. was still subsisting ; but after 
her death deft, paid oil the mtge. on house B., & 
took a I’econveyance of the property comprised in 
the mtge. Pltf. having brought an action to 
recover damages from deft, for trespass in stopping 
up the passage & preventing its user by pltf. ; — 
Held : (1) as no right of way was reserved by the 
mtge., & the way through the passage was not a 
way of necessity, ail right of way through the 
passage was extinguished by the mtge. ; (2) no 
right of way tlux^ugh the passage passed to pltf.*s 
predecessor in title under the will, & accordingly 
on both these grounds the action was not main- 
tainable. — Taws v, Knowles, [1891] 2 Q. B. 664 ; 
60 L. .T. Q. B. 641 ; 66 L. T. 124 ; 66 J. P. 68 ; 
8tib now. Tawes v. Knowuss, 39 W. R. 675, 
0. A. 

210. Intention presumed from cir- 

cumstance of grant.] — Conv v. Davies, No. 139, 
ante. 

211. Light.] — Cox V. Matthews (1673), 

1 Vent. 239 ; 3 Keb. 133 ; 86 E. R. 160. 
AnnotaiUma : — FoUd. Swansborougli v. Coventry (1832). 

9 Bing. 30.'). R^. WhooMoii v. Buitowh (1879). 12 
Ch. D. 31. Mentd. Mason r. Hill (1833). fi B. Sc Ad. 1. 

212. — ^ — .] — Where tlie owner of two 

adjacent premises sells one of them there is no 
implied reservation of a right to light & air in the 
other. — Curriers’ Co. v. Corbett (1866), 2 Drew. 
& Sm. 355; 6 Now Rep. 458; 12 L. T. 169; 
29 J. P. 469 ; 13 W. R. 638 ; 62 ;*). R. 656 ; on 
appeal, 4 Dc C. .T. & Sm. 764, L. .7.1. 

Annotations : — Folld* Ellis v. Manchester Carriage Co. (1878), 

2 C. P. D. 13. Consd. Warner v. McBiyde (1877), 3(; 
L. T. 360 : Wheeldon v. Burrows (1879), 12 Cli. 1). 31 ; 
Blnalnghani, Dudley Sc District Banking Co. v. Ross 
(1888), 38 Ch. D. 295. Mentd. Hobson v. Whittinghain 
(1806), 1 Ch. App. 442 ; Honior v. Pawson (1866), L. U. 

3 Eq. 330 ; Heath v. Bucknall (1869), L. 11. 8 Eq. 1 ; 
Aynsloy v, Glover (1874), L. R. 38 Kn. nii ; Smith v. 
Smith (1876), L. R. 20 Eq. 500 ; Htanicy of Alderley v. 
Blirewsbury (1876), L. R. 19 Eq. 616 ; Kino v. Rudkin 
(1877), 6 Ch. D. 160 ; National 1^-ovinoial Plato Glass 
Insco. V. l*rudontial Aasoo. (1877), 6 Ch. 1). 757 ; Holland 
V. Worley (1884), 26 Ch. D. 578 ; Colls r. Home Sc Colonial 
Htoros, 11904 'A. C. 170. 

213. .] — In 1855, the owners in fee 

of a house & adjoining land, granted to trustees 
a lease of the land for 99 years, & they covenanted 
to build upon it according to a certain plan. Jn 
1856, the owners conveyed the reversion in fee 
of the land to the trustees. In 1857, the owners 
conveyed the house in fee to a person under whom 
pltf. obtained possession. Deft, subsequently, 
with the authority of the trustees, built upon the 
land so as to obstruct the light & air, which for 
upwards of twenty years had come to the windows 
of pltf.’s house. If he had built according to the 
plan in the lease the obstruction would not have 
been to the same extent. Until the lease was 
granted there had never been any severance 
either in the title to or possession or occupancy 
of the land & house, & the same had been occupied 
&; used together by the proprietors thereof for 
upwards of fifty years : — Held : pltf. could main- 
tain no action against deft, for building on the 
land so as to obstruct the light &, air which formerly 
came to the windows of pltf.’s house. — ^White v. 
Bass (1862), 7 H. & N. 722 ; 31 L. J. Ex. 283 ; 6 
1.. T. 843 ; 26 J. P. 694 ; 8 Jur. N. S. 312 ; 158 
E. R. 660. 

Annotations : — ^FoUd. Ellis v. Mancbeslor Carriage Co. 
^76), 2^C. P. D. 13 ; Wheeldon v. Burrows (1879), 12 

214. .] — Upon a general conveyance 

of lands, there is no implied grant, by the pur- 
chaser of the easement of light necessary for the 


enjoyment of an adjacent house of the vendor. 
In 1867 pltf. bought houses in M., the backs of 
which abutted on a street or way on the opposite 
side of which were certain cottages. In 1867, ho 
purchased these cottages but by a ditferent title. 
Both sets of premises had existed in their then 
state for more thap twenty years. In 1870, pltf. 
sold the cottages to D. & ultimately D.’s interest 
therein became vested in defts., who pulled down 
the cottages & erected a large building upon the 
site of them, & also upon a portion of the inter- 
vening street or way, & so obstructed the light 
to pltf.’s windows. The conveyance to D. con- 
tained no reservation of any easement to pltf.’s 
houses ; & it professed to convey the land up to 
the back wall of pltf.’s premises : — Held : not- 
withstanding pltf.’s houses had .acquired an 
absolute &; indefeasible right to light at the time 
of the conveyance of the cottages to J>., inasmuch 
as that conveyance was without reservation, defts. 
were guilty of no wrongful obstruction of pltf.’s 
lights. — Ellis v. Manchester Carriage Co. 
(1876), 2 C. P. D. 13 ; 35 1.. T. 476 ; 25 W. R. 
229. 

Annotations: — Ajpld. Warner v. MoBrydo (1877), 36 L. T. 

360. Folld. "V^eeldon v. Burrows (1879), 12 Ch. D. 31. 

Be!d. Bamos v. Loach (1879), 4 Q. B. J). 494. 

216. .] — By seven simultaneous 

leases seven plots of land, marked respectively 
A., B., 0., D., E., P. &; Gr. & forming together one 
square block, were demised by the owner to J. 
with a ground plan on each lease, & with cove- 
nants for the erection & maintenance of buildings 
upon each plot according to certain plans. The 
leases were giunted with a view to t.he erection 
upon the whole block of one large edifice of which 
the several i)arts & the internal arrangements 
were to be connected together for a common use 
& occupation ; so, however, as to be separable, 
if desired, into seven separate buildings. .1. 
being in the occupation of the whole while the 
buildings were being erected, mortgaged C., P. & 
G., by a sub-lease which recited the building 
scheme the original leases of 0., P. & G., & 
crontained stipulations for tlie completion of the 
buildings on U., P. & G. After the buildings had 
been substantially completed, J. mortgaged E. 
by a deed which recited the lease of E., & assigned 
the buildings thereon, subject to the covenants 
in the lease, to one who had notice of the general 
plan of the buildings. J. then mortgaged B. On 
.r.’s bkpey. the several mtgees. obtained fore- 
closure decrees in respect of B., C. & E., 
I'ospectivcly : — Held: (1) though there wfis no 
express reservation of the right to light, yet look- 
ing at the plans, the covenants in the original 
leases, & the mtge. deeds, the mtgees. of 0. & E. 
respectively were by reasonable implication pre- 
cluded from interfering with the light to the win- 
dows in B. which looked out upon & E. re- 
spectively, & might be restrained accordingly in an 
action by the mtgec. of B. ; (2) the mtgec. of B., 
could maintain such an action although he had 
surrendered the lease of B. & taken a fresh lease 
from the original lessor : for, without deciding 
what effect the merger of the original lease might 
have, whenever the lease of B. came to an end 
either by surrender, forfeitai*e or otherwise, the 
original lessor would have the same rights to light 
as the mtgee. would have had if the original lease 
had subsisted. 

(3) Semble : if on a sale & conveyance of land 
adjoining a house to be built by the vendor, it is 
mutually agreed tliat one of the outer walls of 
that house may stand wholly or partly within the 
verge of the land sold & shall have in it particular 
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windows opening upon &; overlooking the land 
sold & if the house is erected accordingly, the pur- 
chaser cannot afterwards build upon the land sold 
so as to prevent or obstruct the access of light to 
those windows. — ^Russkll v. Watts (1885), 10 
App. Cas. 690 ; 55 L. J. Oh. 158 ; 53 L. T. 870 ; 
60 J. P. 68 ; 34. W. R. 277, H. L. ; revsg, (1883), 
26 Oh. D. 659, 0. A. 

Annotations : — As to (1) Reid. Bayloy v. Q. W. Ily. (1884), 
26 Cli. D. 434. As to (3) Reid. McMaaiis v. Cooko (1887), 
35 Oh. D. 681. Oenerdlly, Reid. Boddington v. Atloo 
(1887), 35 Ch. II. 317 ; Birmingham. Dudley & District 
Banking Co. v. Boss (1888), 38 Ch. D. 295. Mentd. 
Neaverson r. Peterborough 11. D. C. 0902), 80 D. T. 738 ; 
Westhoughton U. C. v. Wigan Cool & Ii-on (Jo., [1919] 
1 Ch. 159. 

216. Use .of drain.] — (1 ) Where the owner 

of two or more adjoining houses sells & conveys 
one of them to a purchaser, such liouse is entitled 
to the benefit & is subject to the burden of all 
existing drains communicating with tlie other 
house, without any express reservation or grant 
for that purpose. 

Pltf.’s & deft.’s houses adjoined each other. 
They had formerly been one house & were con- 
verted into two by the owner of the whole property. 
Subsequently deft.’s house was conveyed to liim, 
& after that pltf. took a convt‘.yance of Ids house. 
At the times of these conveyances, a drain ran 
under pltf.’s house thence under deft.’s, & dis- 
charged itself into the common sewer. Water 
from the caves of deft.’s house fell on pltf.’s house, 
& then ran into a drain on pltf.’s premises & 
thence through tlie drain into the common sewer. 
Pltf.’s house was drained through this drain : — 
Held : pltf. was, by implied grant, entitled to 
have the use of the drain as it was used at the 
time of deft.’s purchase of his house. 

(2) It was urged that therc could be no implied 
agreement unless the easement was apparent 
continuous. Deft, stated he was not aware of 
this drain at the time of the conveyance to liim ; 
but it is clear that he must have known or ought 
to have known thau some drainage then existed, 
& if he had inquired he would have known of this 
drain, ... & we agree . . . that by “ apparent 
signs ” must be understood not only those which 
must necessaiily be seen, but those? which may be 
seen or known on a careful inspection by a person 
ordinaiily conversant with the subject (Watson, 
R.). — Pyer V, CJakteu (1857), 1 IJ. & N. 916; 
20 L. J. Ex. 258 ; 28 L. T. O. S. 371 ; 21 J. P. 
247 ; 5 W. R. 371 ; 150 E. R. 1472. 

Ajinotations : — As (1) Apprvd. Ewart r. (Jochrano (1861), 
5 L. T. ]. Distd. Dodd «. Buroholl (1862), 1 H. & C. 113. 
Folld. Hall V. Imnd (1863), 1 H. & O. 676. Apprvd. 
Watts V, Kelson (1871), 6 Ch. App. 166. N.F. Wbe(?idon 
V, Burrows (1879), 12 Ch. D. 31. Consd. Schwann v. 
Cotton. [1916] 2 Ch. 120. Reid. White u. Buss (1862), 
31 L. J. Ex. 283 ; Pearson v. Spencer (1863), 3 B. & S. 
761 ; Chadwick v. Marsden (1867), L. 11. 2 Exeb. 285. 
As to (2) N.F. SufBold v. Brown (1864), 4 Do G, J. & Sm. 
185. Consd. CrOBsley v. Lightowlor (1867), 2 Ch. App. 
478. Apld. Morlond v. Cook (1868). L. It. 6 Eq. 252. 
Refd. Worthington ». Glmson (I860), 2 K. & E. 618; 
Poldon V, Bastard (1865), L. R. 1 Q. B. 156. Gtn^rally, 
Mentd. Bunting v. Hicks (1894). 70 L. T. 455 ; PUbrow 
r. St. Leonard, Shoreditch (1895), 72 L. T. 135. 

217. Use of premises.] — A shop was 

demised by W. to M. as the same was late in the 
occupation of C. The shop was only one storey 
in height, & had a flat lead roof, to which there was 
;ccess from an adjoining house through a glass 

-door, but the house & shop were distinrt tene- 
ments. On the occasion of the lease to C. lie 
panted a licence to his lessor, to whom the ad- 
joining house belonged, to use the roof as a flower- 
garden during the term. W. afterwards became 
the owner of the adjoining house & of the shops, 
& C.’s term in the shop was surrendered to him. 
W. then made the above lease of the shop to M. 


& W. afterwards demised the adjoining house to 
L. with the right to use the roof of the shop & to 
ercet a light building thereon. L. proceeded to 
erect a glass photographic house on the roof. M. 
filed his bill praying for an injunction to restrain 
L. from doing so : —Held : the deuniso to M. 
included tlio roof as well as every other part of 
the shop, & an injunction against L. was accord- 
ingly granted. — ^M artyr v, Lawrence (1864), 
2 De CL .1. & Sm. 261 ; 4 New Rep. 312 ; 10 
lu T. 677 ; 28 .T. R 580 ; 10 Jur. N. S. 858 ; 12 
W. R. 1043 ; 46 E. R. 375, L. J.T. 

Annotation Retd. Francis v. Haywaitl (1882), 20 Ch. 1). 

773. 

218. Water.] — Bunting v. IIicKkS, No. 

55, an/e. 

219. .] — Westwood r. JIeywood, 

No. 395, a7i/c. 

220. Support.] — In 1797 a lease of Wo 

adjoining houses wtis granted ending in 1895. 
The liouses were afterwards sublet separately, 

in 1801 each was held under a sublease, which 
expired a fciw days before the headl4?as(;, llio one 
by A. & the other by B. Up to that year neither 
house suppoiWd any part of the other. A., witli 
the permission of B., had raised the wall between 
the gardens of the houses by about two feet, & in 
Oct. 1864 B. agreed to let A. imunLiin the wall 
during tlie remainder of the headleaso less the 
last twenty days thereof in consideration of 5.s. 
a year. In 1870 B.’s sublease having been 
assigned to 0., he, with A.’s permission, built 
with beams into the wall, it A. agreed that 0. 
might maintain iSc enjoy the wall during tlu? 
remainder of the lieadlcjisc less the last tw(*iity 
days thereof, in consideration of 5^. a yeai*. In 
1871, A., without surrendering his sublease, 
obtained a new lease for 999 years, to be rcekoned 
from that date, but, ixs regarded i)osse8sion, to 
take (‘tTect from one day after tlu? expiration of 
the subsisting headleaso of 1797, i.e. 1895. Jn 
1889 (J. also obtained a long lojise of his liouso 
framed in th(? same way. By the lease of 1871 
the lessors resc?rvod the mines & miner;ils under 
the demised property, but nothing further. A. 
thereby (;ovcnanted to keep up the valiK? of the 
demis(id property, by maintaiiiing & r(‘pairing 
the then cixisting i)ous(?, or by rcjbuilding or im- 
proving it, or by erceiing one or morc other 
houses in lieu of it or in addition to it ; & that he 
would not do anything which might tend to tlie 
annoyance or damage of tlio other Wnants of 
adjoining land belonging to the lessors, including 
that which they aftemards let to C). Subse- 
quently A.’s house became vested in pltfs. & C.’s 
house in deft. It was admitted that the lease 
of 1871 comprised the wliole of the wall referred 
to in the agreements of 1864 & 1870 ; & since 
1895, when the headleaso of 1797 fell in & these 
agreements came to an end, the wall, trtiated in 
1804 as B.’s, &; the erection upon it h/ul been 
i pltfs.’ for the rest of their present Icjase ; — Held : 
the lease of 1871 contained no imi)lied reservation 
on the grcund of necessity nor iipon any other 
principle, to the lessors of Uie right to have the 
adjoining house supported by pltfs.’ wall ; & 

therefore, deft, had not acquired any right to keep 
1 the ends of her beams in pltfs.’ wall. — Howarth 
If. Armstrong (1897), 77 L. T. 02 ; 13 T. ]j. R. 
529, C. A. 

221. Where Interests in same hereditament 

! — Light.] — Where the owner of a house divided 
I it into two tenements, & let one of them ; — Held : 

I the lessee was liable to an action on the case for 
! obstructing windows existing in the landlord’s 
' house at tlie time of the demise, though of re<;ent 
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Secl» 2 . — By impliccUion of law: Sub-sect, 1, B, 
& C.] 


con^ruction, & though no stipulation was made 
against the obstruction. — R ivierb v. Bower 
( 1824), By. & M. 24, N. P. 

222. Support.] — By the common 

law, where A, has two interests in the same 
hereditament, as houses or minerals, or a water- 
course & also a mill ; or two stories in a house, & 
demises one paH, €,g, the lower portion of a house, 
reserving to himself the upper part, the grantee 
either for years or in fee will not, except by express 
stipulation or very direct implication, be permitted 
to use the portion held by him so as to interfere 
with the enjoyment by the grantor of the portion 
which he has retained possession of. — BuanALE 
V. lloBEiiTSON (1867), 3 K. & J. 095 ; 30 L. T. O. S. 
62 ; 3 Jur. N. S. 087 ; 09 E. R. 1280. 

Ar^tqtiona Love v, Bell (1884), 9 App. Cos. 28C. 

Mentd. Shafts v, Johnson (18(J»T. 8 B. & S. 252, n. ; Proud 


WestTnoreloiid v. Now Sharlston Colliery Co. (1898), 
I? LlghteraifC Co. v. London Graving 

Book Co., [1902] 2 Ch. 557. 


228. Easement of necessity — Support.] — 

Where^ several houses belonging to the same owner 
are built together, so that each roquiies the mutual 
support of the neighbouring house, & the owner 
parts with one of the houses, tlie right to such 
mutual support is not thereby lost ; the legal 
pmsumption being that the owner reserves to 
Iiimself such right, at the san.e time, grants to 
the n(*w owner an equal right ; ^6 consequently, if 
the owner parts with several of the houses at 
diiXcrent times, the possessors still enjoy the right 
to mutual suf)})oi‘t, the right being wholly inde- 
pendent of the question of the priority of their 
titles. 


Where houses have been erected in common by 
the same owner upon a plot of ground, &, there- 
fore, necessarily requiring mutual support, there 
is, either by a prosumc'd gi'ant or by a pit‘.sumed 
reservation, a light to such mutual support 
(P01J.OCK, C.B.).— Ricuauds V . Rose (1853), 9 
Exch. 218 ; 2 0. E. R. 311 ; 23 L. J. Ex. 3 ; 22 
L. T. O. S. 104 ; 18 J. P. 5(5 ; 17 .lur. 1036 ; 156 
E. R. 93. 


Annotatmnar—Coxad, Whccldon v, Buitowr (1879), 12 Oh. B. 
1^*1^ Howarth v. Armstrong (1897), 77 L. T. 62. 

Apia. Jones V. ]*ritchai*U, [1908] 1 Ch. 630. Be!d. Solomon 
VhHiiers; Co- (1859); 4 H. & N. 586 ; Suffleld v. Brown 
(1864), 4 Be (}. j & gm. 186 ; Angus v. Ballon (1878), 
162 ; Union Lighterage Co. «. London Graving 
Bock Co.. 11902] 2 Ch. 557; Pwllbivch ColIIciT Co. r. 
WoodinaJi, 11915] A. C. 634. 


224. ,] — In every grant or 

lease by the owner of the surface & subjacent 
straUi of land, t.*lther of the surface or of the 
subjacent strata, there is an implied provision 
that the surface owner shall have a right not to be 
damaged by the removal of such support from the 
subjacent strata as is necesasary to support the 
surface in the condition in which it is at the time 
of the grant or lease, with the buildings thereon, 
if any.— Richards r. Jenkins (1868), 18 L. T. 
437 ; 17W. R. 30. 

225. ,] — Where the owner of a 

tenement sevem the tenement & conveys away a 
portion thereof, upon which houses are erected, 
there is, upon such conveyance, an implied 
reservation of the right to the support of the houses 
^m the adjoining portions of the tenement. 
That right is an easement of necessitv, & neither 
the^ owner nor persons claiming under him are 
entitled to do acts upon the adjoining portions of 
the tenement so as to cause damage or injury to 
the houses. 


Where an easement is in the nature of an ease- 
ment of necessity, there is no need of an express 
reservation of such easement in a conveyance of 
the property to be affected by the easement ; & 
such reservation is a matter of legal presumption 
to be implied from the nature of the transaction 
between the grantor & the grantee. 

Pltfs. here had an “ easement of necessity,’* for 
these houses were bound to be injured & let down 
by the action of deft. For such there was no 
need of an express reservation of such a right 
(Manisty, j.). — Shubrook v, Tufnell (1882), 
46 L. T. 886 ; sub nom* Sherbrook v. Tufnell, 
46 J. P. 694, D. 0.; subsequent proceedings, sub 
nom, Shubrook v, Tupnetj., 9 Q. B. D. 621, C. A. 

226. Use of wharf.] — (1) The owner 

& occupier of a frceliold docj^ & wharf adjoin- 
ing, put them up for sale in separate lots. The 
wharf only wtis sold, &; was conveyed to the 
purchaser in fee simple absolutely. For many 
years pi'eviously the bowsprits of vessels in the 
dock had been allowed to project over a portion 
of the wharf :-^He1d : notwithstanding the pur- 
chaser had notice of the mode of user, there was 
not, on the grant of the wharf, any implied reserva- 
tion to the gwintor of a right to have the bowsprits 
projecting over the whai*f in the same manner as 
prior to & at the time of the grant. 

(2) Setnble : the doctrine of the “ disposition 
of the owner of two tenements ” {destination du 
pere de famille) is not applicable to the severance 
of tenements by grant for valuable consideration. 
(3) A grantor cannot derogate from his own grant ; 
& although on the severance for valuable con- 
sideration of two tenements belonging to the same 
owner, a rcjservation of an eiisemcnt of absolute 
necessity, or of a right Inseparable from the tene- 
ment retained, may bo implied, yet if a grant for 
value be unlimited in teims & without express 
reservation, therc is no implied reservation of an 
easement (not having a legal (jxistence prior to 
the unity of ownership) wliich at the time of the 
grant was enjoyed by tlie tenement rettiined, even 
tliough such casement be continuous & apparent. 

A purchaser takes his purchase as it is described 
& cronveyed to him in & by his deed of conveyancie ; 
if lie buys the fee simple of a tiinement, & has it 
conveyed to him without reservation, notice of 
the previous mode of user by l\is vendor for the 
convenience of the adjoining tenement is im- 
material ; for the condition of the tenement 
granted is thenccfoi’th determined by the contract 
of alienation & deed of conveyance, & not by the 
previous user of the vendor during his joint 
ownership. 

(1) The casement claimed by pltf. is not “ con- 
tinuous ” for that means somctluDg the use of 
which is constant & uninterrupted, neither ie it 
an “ apparent easement ” for except when a ship 
is actually in the dock with her bowsprit projecting 
beyond its limits there is no sign of its existence ; 
neither is it a “ necessary easement,” for that 
means something without which the enjoyment of 
the dock could not be had at all (Westbury, C.). — 
SUFFIELD V. Brown (1864), 4 De G. J. & Sm. 185 • 
3 New Rep. 340 ; 33 L. J. Ch. 249 ; 9 L. T. 627 • 
10 Jur. N. S. Ill ; 12 W. R. 356 ; 16 E. R. 888, L. c’ 


Annotations : — As to (1) Reid. Potts v. Smith (1868). L. R: 
0 Eq. 311 ; Rolasou v. Lovy (1868), 17 L. T. 641. As to 
(3) Cottsd. Whooldon v. Burrows (1879), 12 Ch. B. 31 ; 
Gordon v. Ogilvie (1899), 15 T. L. R. 239 ; Union Lighter- 
age Co. e. London Graving Book Co., [1902] 2 Ch. 657. 
Reid. Cfosslev r. Lightowler (1867), 2 Ch. App. 478. 
OeneraUy, Reid. Morland v. Cook (186^), L. R. 6 Eq. 262 ; 
Watts V. Kelson (1871), 6 Ch. App. 166 : Bamos v. Loach 
(1879), 4 g. B. B. 494 ; Shubrook v. Tufn^ (1882), 46 
L. T. 886 ; Russell v. Watts (1883), 26 Cb.^ B. 559 ; 
Schwann v. Cotton, [1916] 2 Ch. 120. 
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227. Pollution of stream.] — Ciu>ss- 

LEY & Sons, Ltd. v. Liohtowler, No. 494, post, 

228. Light.] — WuEELDON v, Bim- 

Rows, No. 253, post, 

229. Party wall.] — Prior io 18S0 

pltf.'s predecessor in title built O. House on his 
own land with a wall to the west, in which were 
flues & fir^laccs used only for 0. House, & on the 
west side fluos & fireplaces not so used, but which 
might be used for any adjoining house built on an 
adjoining & then vacant piece of land belonging 
to deft. In 1880 deft., being about to build a 
house on his land, agreed in writing with pltf.’s 
predecessor for the sale to deft, of the western 
lialE of the western wall of 0. House, that wall 
being treated as divided from top to bottom, 
throughout its whole length, by a vertical plane 
in the centre thereof (which plane, if it had been 
a physical division, would have divided half of 
each of the flues, including those used for (J. House, 
from the other half). Deft, then built on his land 
a house called H., adjoining C. House, & so con- 
nected with it that the fireplaces on the west side 
& the flues connected with them were used for 
the purposes of H., as liad been intended. Pltf. 
purchased C. House in 1900, & subsequently the 
flue connected with deft.’s dining-room became 
defective, in the sense tliat by reason of ^cracks 
which developed in the surrounding m'asonry 
smoke found its way tlierefrom through jdtf.’s 
half of the party-wall into liis rooms & occasioned 
damage. The cracks were caused by a subsidence 
in deft.’s liouse, but the cause of the subsidence 
was undetermined, & there was no evidence of 
negligence by deft, in building his house or other- 
wise, or want of reasonable precaution ; — Held : 
deft, was not liable for the damage. 

Where a man grants a divided moiety of an out- 
side wall of his house with intent to make if* a paiiy 
wall between that house & a house to bo built on liis 
neighbour’s adjoining land, the law implies the 
grant & rescirvation in favour of the grani/or &- 
grantee respectively of such ciosements as may be 
necessary to cany out the common intention as to 
the user of the wall, the nature of tlu^ easements 
varying with the paHicular cii'cumstances of eacdi 
case. Subject to such easements the owner of each 
half may deal with it in such manner as lie pltjases, 

& if he uses it only for the contemplated purposes & 
without negligence or want of i*easonablc care & | 
precaution he is not liable for any nuLsancre or 
inconvenience occasioned by such user. 

In the first place it appeal's to mo that on 
principle the owner of a servient tenement cannot- 
so deal with it as to render the easements over it 
incapable of being enjoyed or more ditlicult of 
enjoyment by the owner of the dominant tene- 
ment. ... In the next place that, apart from any 
special local custom or express contract, tlic 
owner of a servient tenement is not bound to 


execute any repairs necessary to ensure the enjoy- 
ment or convenient enjoyment of the easement 
by the owner of the dominant tenement (Parker, 

.r.). 

Again, tlic grant of an easenaent is priwwl facie 
also the grant of such ancillary rights as are reason- 
ably necessary to its exercise or enjoyment. Thus 
the gi’antec of an easement for a watercourse 
through his neighbour’s land may, when reason- 
ably nc(;essaiy, enter his neighbour’s land for the 
purpose of repairing, & may repair, such water- 
course. On tills principle (jach party in the 
])resent case may do such acts on the propoi*ty of 
the other as are reasonably necessary to the 
continued enjoyment of the casement ; for 
example, eat^h iiarty would be (inti tied to repair 
the other’s half of the wall in question so far as 
was niasonably necessary for the enjoyment of 
any easement impliedly granted or reserved 
(Parker, J.). — .Tones v, Pimtchard, [1908] 1 Oh. 
030 ; 77 L. J . Oh. 405 ; 98 L. T. 380 ; 21 T. L. U. 
309. 

Annotations : — Consd. l^wllbaoh Colliery Co. v. Woodman, 
fioifi] A. C. 6:i4. Reid. Phelps v. Loudon Corpii., IIUIO) 
2 Ch. 255 ; Hansford v. Joero, [19211 1 Ch. ^22. 

What are easements of necessity.] — 

Sec Nos. 05-09, ante. 


C, Implied GranU in Favour of Grantee. 

230. Easement necessary for enjoyment of 
property granted — General rule.] — When the use 
of a thing is granted everything is grant(id by 
which the grantor may enjoy such use (Twysden, 
.1.). — POMFUET V. JtlCJROBT, No. 482, posl, 

231 . Way.] — .Iorden v . Atwood (1005), 

Owen, 121 ; 71 E. It. 945. 

AnnoUdions : — Consd. Deacon v. S. E. Ry. (1889), (11 L. T. 

377. Reid. Holmos v. Coring (1824). 2 Ring. 70 ; Plnnlng- 

tan V, UaUand (1853), 22 L. T. O. S. 41. 

232. .] — The grantee of lands shall 

have a way over the lands of the grantor without 
any express grant. — C lark v . (Jocce (1007), C^ro. 
.lac. 170 ; 79 E. K. 149. 

Annotations :--Conaili. Holmes v. Goring (182'!), 2 Bing. 70. 

Dilltd. Crossley v. Lightowlcr (1807), 2 CJh. Ai»p.^478. 

Consd. Titchinarsh v, Jtoyston Water Co. (1899), 81 L. J, 

073. Refd. IMmiington i?. (lallaiul (1853), 9 Exeli. 1 ; 

Pearson r. Spencer (1803), 3 IJ. & S. 701 ; Palmer v. 

Flossier (lOOi), I Kel>. 025 ; Wheoldoii v. Buirows (1879), 

12 Ch. D. 31. 

233. — .] — In 1728 land was let on a 

building h'ase, which expired at Lady-day 1824. 
In 1819 pltf., by virtue of a demise from an under- 
lessee, which expired in 1 820, was in possession of 
a iious(i erect(id on part of this land, undesr 
that demise, exercised, as all his i)redeces8ors had 
done, for more than thirty years, a riglit of way 
over a passage on one side of his house, as necessary 
for the use & enjoyment thereof ; i)articularly f()r 
repairing the oastem side. I’lie under-lesseo’s 
interest expired in 1822 ; deft, wfis in posscission 
of the soil of the passage by virtue of an assign- 
ment, in 1791, of the lease of 1728. In 1819 the 
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230 i. Kasemeni necessary for enjoy- 
ment of property yranted — General rule.] 
— B.,the owner of land under Transfer of 
Land Statute.sold to T.part of that land, 
on which were two houses. At the time of 
tho sale these bouses wore suppliod with 
i water by a pipe from tho main through 
»B.*8 unsold laud : — Hetd : T. acquired 
w right to enjoy tho moans of obtaining 
the water for those houses as existing 
at the time of the sale to him, & to 

S revent B. from afterwards plugging 
iie pipe passing through his land. — 
Taylor v. Browning (1885), 11 

V. L. H. 158.— AUS. 

280 U. .] — On partition of 

a family dwelling-house hy a consent 
decree, pltf. claimed a right to the 


passage of light & air noc<JSsary for tho 
enjoyment of his shun? of tho building 
in Uio way in whitsh it was enjoyed at 
tho time of the partition, though no 
such right was oxproHsly reserved in tho 
decree : — Ileld : th<? principles of 
justice, equity, ife gocwl consolenco 
should be applied to the case, & pltf. 
was entitled to ttie right claiinod, even 
in the absence of any <jxpros8 provision 
in the decree reserving sucli right. — 
Kadambini Debi V. Kauktjmak 
Haldab (1899), I. L. R. 26 Calc. 515. — 
IND. 

230 ill. seised in fee 

of the lands of A., ooutaiuing 349 acres, 
in 1864 demised a portion of them con- 
taining four acres ^ a quarry under- 
lying part of it, to deft. Deft., In 


I working the quarry, east the soil & 
I refuse upon a portion of tho liuid in 
tho poHsesHion of the pltfs. & im- 
mediately adjoining tho quarry ; — 
Held : deft. Jiad a right to do so as 
incldontal Ut his liberty of qiutrrylng ; 
Sc such right was an oasoment or in 
the nature of an (’asomont. — ^Middleton 
V. Clarence (1877), I. it. 11 C. L. 499. 
— IR. 

231 I. FFaw.l— Whore C. con- 
voyed to 8. land which was inaccessible 
from the highway without passing ovor 
tho lands of C., or some other person : — 
Held : a way of necessity was impliedly 
granted by C., ovor bis laud conveyed 
to a. — Saylor v. Cooper (1883), 2 
O. ll. 398.— CAN. 
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Sect, 2« — B y impli cation of law : Svh-e^t, 1, C.] 

party possessed of the reversion expectant on the 
lease of 1728 demised to pltf. the house of which 
he was in possession, as above, for 67 J years, to 
hold from iiady-day, 1824, together with all the 
appurtenances to the same belonging, subject 
to a covenant for repairs. In 1822 the rever- 
sioner demised the soil of the passage to deft, for 
01 years, to hold from Lady-day, 1824 : — Held : 
under the demise of 1810, pltf. was entitled to a 
light of way over deft.'s passage. — H inchlifpe 
Kinnoui. (Baul) (1838), 5 Bing. N. C. 1 ; 1 
Am. 342 ; 0 Scott, 650 ; 8 L. J. C. P. 105 ; 132 
B. R. 1004. 

Annotations .— Distd. Sufflcld V, Brown (1864), 4 Do Q. J. & 
Hm. 185. Consd. Brown v. Alabaster (1887), 87 Ch. D. 
490; Pwllbaoh CJolliery Co. v. Woodman, 11915] A. C. 
634. Mentd. Powoll v. Price (1847), 4 O. B. 105. 

234. .] — Pheysey V, Vicary, No. 

286, post, 

235. .] — Dodd v, Btjrcheli., No. 

567, post, 

236. .] — (1 ) The lessee ot an inner 

close has by necessity a right of way suitable to 
the business for which the lease was made over 
an outer close which belongs to the same land- 
lord. 

(2) But the lessee of one close cannot as such 
by user acquire an easement over another close 
whicli belongs to the same landlord. 

If, in the course of years, from the circumstance 
that the landlord has no particular occasion to 
use the close, or that he was not s rict in obliging 
his tenant to adhere strictly to the way, he had 
allowed the tenant occasionally to make deposits 
on other parts of the close, stUl it is utterly im- 
possible that by such a course of proceeding, the 
tenant as against his landlord, could acquire any 
(casement whatsoever (Lord (Iatjins, C.). — O ay- 
ford V, Moppatt (1868), 4 Ch. App. 133 ; 33 
.r. P. 212, L. 0. 

Annotations : — As to (1 ) Consd. London Ck>rpii. v. ItigryTH 
(1880), 1.3 Ch. D. 79H ; Serlt v. Acton L. B. (1886), 31 
Ch. D. 679. Befd. Brown v. Alabawtor (1887), 36 W. U. 
155. As Ut (2) Consd. Baylcy v. G. Ry. (1884). 26 
Ch. D. 431 ; ICilKom- v. Gaddes. 11904] 1 K. B. 467. 
Refd. HaniH v. Do IMnna (1886), 33 Ch. D. 238 ; Robson 
V, Edwards, 118U3] 2 Ch. 140. 

237. .] — Mansell v, Jones (1905), 

40 Sol. Jo. 350, C. A. 

238. Light.] — Rosweli. v. Prior (1701), 

Holt, K. B. 500 ; 12 Mod. Rep. 635 ; 00 E. R. 
1175 ; sub 7iom, Rose WELL v. Prior, 1 Ixl. Raym. 
713 ; 6 Mod. Rep. 116 ; 2 Salk. 460. 

Annotations: — Consd. Mnaon v. Shrewsbury & Hereford 

Ry. (1871), L. R. 6 Q. B. 578. Refd. Swansboroufirh v. 
Oovoutiy (1832), 9 Bing. 305 ; ThoiiipHon v. Gibson (1841 ), 
7 M. & W. 456 • Todd v. Plight (1860), 9 C. B. N. S. 377 ; 
Wheoldon v. Burrows (1879), 12 Ch. D. 31. Mentd. 
Hcott V, Shepherd (1773), 2 Win. Bl. 892 ; Checthom v, 
Hampson (1701), 4 Tonn Rop. 318; Bush v, iSteinman 
(1799L 1 Bob. & P. 404 ; R. v. Podley (1834), 3 L. J. M. C. 
119 ; Itioh V. BaBterflold (1847), 4 C. B. 783 ; Smith v, 
Kenrlek (1849), 7 C. B. 515 ; Gandy v. Jabber (1864), 5 
B. & S. 78 ; West Ham Central Charity Board v. East 
London Waterworks Co., 11900] 1 Ch. 624 ; Belvedere 
Pish Guano Co. v, Rainham Chomiool Works, Feldman 
& Partridge, Ind, Coopo v. Same, 11920] 2 K. B. 487. 

239. Derogation from grant.] — 

(1) The owner of an estate granted a lease of a 
plot of groimd to A. wlio covenanted that he, his 
executors, administrators or assigns, would not 


during the term do on the premises anythii^ 
which should be an annoyance to the neighbour- 
hood or to the lessor or his tenants, or dimimsh 
the value of the* adjoining property, nor build, 
nor allow to bo built, on the groimd any building 
or erection without first submitting th<3 plans to 
the lessor & obtaining his approval. The land- 
lord some years afterwards granted a lease of an 
adjoining plot to B., who entered into a similar 
restrictive covenant. Within twenty years A. 
commenced, witli the approval of the les^r, to 
build upon Ids giound so as to darken the windows 
of B.’s house. On bill by B. to restrain A. from 
erecting & the lessor from approving the building 
objected to ; — Held : he was not entitled to 
relief either on the principle that the lessor could 
not derogate from his grant, or on the ground that 
the restrictive covenants in A.’s lease enured for 
B.’s benefit. 

(2) The owner of two tenements who grants one 
of them cannot derogate from his own grant by 
anything ho does on the property^ which ho 
reserves, the property granted becoming entitled 
to easements known as casements derived by the 
disposition of the owner of two tenements (James, 
li.J.). — ^Master v, Hansard (1876), 4 Ch. I). 718 ; 
46 L. .7. Ch. 605 ; 36 L. T. 535 ; 41 .T. P. 373 ; 25 


W. K. 570, C. A. 

Annotations: — As to (1) Consd. BirmiiiKbam Joln^ Stock 
Bank Co. v, Loa (1877). 36 L. T. 843. Refd. Kemp v. 
Bird (1877), 5 Ch. D. 974 ; RonalB v, Oowlisbaw (1878), 
9 Ch. D. 125 ; Nottingham Patent Brick & Tilo 0<>. «• 
Butler (1885), 15 Q. B. D. 261 : Reid v, BickorsUff. 

2 Ch. 395: Chambers v. Randril, [1923] 1 Ch. 149. 
Ocncrally, Mentd. Foster v, Fraser (1893), 69 L. T. 13b. 

240. Support.l — Humphries v, Brogden, 

No. 1150, pos/. 


U-r.^rT k. TJTxa 


223, (mte, 

242. ,] — Dalton v, Angus, No. 4, 

ante, 

243 . — - .]— SiiuBROOK V , Tupnell, No. 

225, 071 fe, 

244. Party- wall.] — .Tones v, Pritchard, 

No. 220, anlc, 

245. Apparent & continuous — General 

rule.] — By the grant of part of a tenement it is 
now well known tiiero will pass to the grantee all 
those continuous & appai'ent ejisnnents over the 
other part of tlie teniiinent which are necessary 
to the enjoyment of the part granted & have been 
hitherto & therewith (Bowen, Ij..!.). — Ford v, 
DIetropoijtan Metropolitan District Ry. 
(k)8. (1886), 17 Q. B. D. 12 ; 55 I.. ,T. Q. B. 206 ; 
54 L. T. 718; 50 J. P. 6(il ; 31 W. R. 426 ; 2 


T. L. R. 281, C. A. 


Annotations: — ^Refd. Brown v. Alabosttsr (1887), 37 Ch. D. 

490. Mentd. Lingrk6 r. (^Jhristchuirh Corpn., [1912] 3 

K. B. 595. 

246. Drainage.]— P yer v. Carter, 

No. 216, ante, 

247. .] — Where two properties 

are possessed by the same owner, & there has 
been a severance made of part from the other, 
anytlung which was used & was necessary for the 
comfortable enjoyment of tliat part of the pro- 
perty wdiich was granted, must be coiisidei*ed to 
follow from the grant. 

A., the owner of two adjoining properties con- 


246 i. A pparentd: continuous — 

Drainage,] — owned the eastern 
half of a double house, & deft, owned 
the other half, which was situate 
higher up the hill than pltf.’s. From 
the sink in deft.’8 house a drain was 
used, which came through the partition 
wall, imdor the floor in the basement of 
pltf.*s house & oonneoted with the 
sewer in the street. Pltf. *8 sink con- 


I noctod with the same drain. There 
; was no other connection between the 
‘ sower dc the two houses. Both parties 
derived their title from Q., who had 
devised one house to each of two 
nieces. Deft, claimed a right of 
drains^ over pltf.'s property, as an 
implied grant when the severance of 
ownership took place : — Held : al- 
! though it was a rontinuous easement. 


it was not an apparent & necessary 
easement to the enjoymeut of deft.’H 
house. — Tanner r. Hiselbr (1898), 
40 N. S. R. 250.— CAN. 

g. n'ci/.] - Implication of 

a grant of casement upon the sevor- 
ance of a tenement may extend to a 
“ way,** but that is so only where 
there has been some permanence in the 



Part III. — Creation op Easements. 


45 


sisting of a tanyard & a Louse &; garden made a ! 
cesspool in a comer of the garden & a drain, to 
carry the water into it from the tanyai*d, which 
gradually sloped down towards the garden. In 
1819 he sold the two properties to different per- 
sons. The conveyances made no allusion to the 
existence of the drain & cesspool : — Held : the 
easement passed by an implied grant with the j 
tanyard. — Ewart v, Cochrane (1861), 5 L. T. 1 ; ' 
25 J. P. 612 ; 7 Jur. N. S. 925 ; 10 W. li, 3 ; 1 ; 
Macq. 117, n. L. 

Armotations : — ^Apld. Hall v. Lund (1863), 1 H. & C. 676. 

Consd. Francis r. Haywai*d (1882), 20 (Jh. D. 773 ; 

Schwann v. Cotton, fl016] 2 Ch. 120. Retd. Pearson r. 

Spencer (1863), .3 B. & S. 761 ; l»oldon v. Bastard (1865), 

7 B. & S. 130 ; llussell v. Watts (1885), 10 App. (Jas. 590 ; 

Thomas u. Owen (1887), 20 Q. B. 1). 225 ; l»wllbarh 

Colliery Co. e. Woodman, [1915J A. C. 634 ; Schwann v. 

Cotton, [1916] 2 Chr459. Mentd. Barine: v. Abinffdoii, 

11892] 2 Ch. 374. 

248. .] — Watson v. Troughton, 

No. 40, anie. 

249. Unfinished buildings.]— Although i 

the occupiers of contiguous tenements, held under | 
one title, may sometimes set up implied grants, 
from the original owner, of easements not expressly 
mentioned, tliis only applies to such easements as 
arc apparent & continuous, that is to say, chiarly 
indicated by the condition of the premises at the 
time of the division of title, & if the i)remises 
are then unfinished & the buildings are in a 
skeleton state, so that though there are openings } 
left in the walls, it is uncertain for what purpose? 
they are intended, whether Jis doors or windows, 

& if as doors, then in what direction & to what 
extent the ways thereto tire designed to be? used, 
there will be no such implied grants, the easements . | 
not being apparent & continuous. A plan attached j 
to the grants, if it leave the matter equally un- | 
certain, wdll not aid the implication. — GLAViiJ v, i 
Harding (1S.5S), 27 L. J. Ex. 286 ; 22 J. P. 531. 
Annotation : — Refd. Worthington v. 8imson (I860), 21 J. 1*. 

455. 

250. Water.] — In 1860 the owner 

of propci+ies A. & B. made a drain from a tank on j 
property B. to a lower tank on the same propeiiy, ! 
& laid pipes from the lower tank to cattle sheds j 
on propeity A. for the purpose of supy)lying them 1 
with water, & they were so supyjlied till 1863, | 
when the owner sold property A. to pltf., with all ' 
wati^i's, watercourstis, ete., to the same heredita- i 
ments & premises belonging or a 7 )i)ertaining, oj* i 
held, used, enjoyed, or reputed as pait thereof, ; 
or as appurtenant thereto. l*ltf. hfid the use of ' 
the water after his conveyance, until deft., a subse- | 
qxient purchaser of property B., stopped it : — 
Held: (1) the watercourse was a continuous 
easement necessary for the use of proi»ei*ty A., 

& wnuld have passed by imidicaiion ; that pltf. 
was entitled to the use of the water on the con- j 
veyance of that property without any words of | 
grant ; supposing it only convenient & not 
necessary, the general words wei*e sulTicitnt l/O 
pass it ; (2) the right was to have the accustomed 
flow of water through the pipes, without regard 
to the purpose for which pltf. used it ; the right, 
thei'efoi'e, was not lost by liis erecting cottagers 
instead of cattle sheds. 

(3) Semhle : if the owner of a house & land 
makes a formed road over the land for the apparent , 
use of the house, & conveys the liouse separately 


from the land, with the ordmai*y general words, a 
right of way over the road will pass. 

(4) The conveyance to pltf. granted to him a 
right of way through the gateway of the vendor 
whicli opened into a close afterwards bought by 
deft., to a wicket-gate to be erected by pltf, at a 
given point into a piece of garden ground, part of 
the premises purcliased by pltf. Pltf. built a 
cart-shed on tliis piece of garden ground close to 
the point wliei*e the wicket-gate was to be, & 
claimed a right of can*iage-way to it : — Held : pltf. 
was not confined to a right of footway, but was 
entitled to a right of way for all purposes. — ^WA'rrs 
V. Kelson (1871), 6 Ch. App. 166 ; 40 L. .1. Ch. 
126 ; 21 L. T. 209 ; 35 J. i\ 122; 19 W. K. 338, 
L. JJ. 

AnnoUiHons : — Ah to (1) Ezpld. Wbcoldoii v. BuiTowa (1879), 
12 Cli. D. 31. Apld. Bimtliig: v, Hicks (1894), 70 L. T. 
455. Difltd. Burrows r. LanR, 119011 2 Ch. 502 ; Kllgour 
V. GaddcH (1903), 89 L, T. 444. Polld. Key i». NtsaMi 
11. 1). C. (1905), 93 L. T. 507. Consd^. Schwauu v. Cotton, 
[1916] 2 Ch. 120. Apld. Westwood v, Hoywood, [1921] 
2 Ch. 130. Retd, liamoshur I’orshad Naraiii Singh i\ 
KoonJ Beliari l*attuk (1878), 4 App. Cos. 121 ; Hussoll 
V, Watts (1883), 25 Ch. T). 559 ; Long v. Gowlott, [1923] 
2 Ch. 177. As to (2) Reid. Schwann v. Cotton, [19101 
2 Ch. 120. Ah to (3) Distd. Brett r. Clowsor (1880), 5 
C. P. ]). 370. Apld. Barkshire v. Grubb (1881), 18 Ch. I>. 
016. Coned. Bayley r. G. W. Uy. (1884), 20 Ch. D. 434 ; 
Iloo V. SlddoiiH (1888), 22 Q. B. 1). 224. Distd. TUeh- 
marsh v. Itoyston Water Co. (1899), 81 L. T. 673. ^!d. 
Kay V. Oxley (1875), L. U. 10 Q. B. 360 ; Bolton v. Bolton 
(1879), 48 L. .r. Ch. 467 ; Brown v. Alabaster (1887), 37 
(3h. D. 190 ; Thomas v. Owen (1887), 20 Q. B. D. 225. 

251. .] — Bunting v. JJicks, 

No. 55, ante. 

252. .] — Westwood v, JIey- 

wooD, No. 105, ante, 

253. Light.] — (1) On a grant of 

part of a tenement, or of one of two adjoining 
tenements belonging to tins same grantor, no 
reservation of Ccasemenis will bo implied in favour 
of the grantor, except (J/Lsements of necessity ; but 
there will piiss by implication to the grantee all 
continuous apparent easements, that is, all such 
easements as ai’e necessary to the i>easonabl(3 
enjoyment of the pioperty granted, &. have in 
fact been enjoyed during the unity of owneiship. 

A workshop Ac an adjoining vacant piece of 
land belonged te S. The side of the workshop 
facing the piece of land had in it three windows, 
not ancient windows, whitdi received their liglit 
frrnn over the ])icc(? of land. H. put all the pro- 
pci-ty up to auction in several lots under c<?i*tain 
(jonditions, not providing for any reservation. 
He sold Ac conveyed the piece of laud to pltf. 
without expressly reserving any right to liglit in 
i-espect of the windows, Ac shortly afterwards sold 
At conveyed the workshop to deft, under the same 
conditions. IMtf. claimed the right te build on 
the land so as to obstruct the windows, Ac deft, 
claimed the access of light to the windows from 
over pltf. *8 land as an appaix^nt continuous case,- 
ment micessary for the enjoyment of Ids property. 
In an action to try the right : — Held : no right to 
light in respect of the windows was impliedly 
reserved to S. under tlie conveyance to pltf., it 
not being a case of necessity, Ac consequently tJic 
latter could build & obstiiict the window's. 

(2) On the grant by the owner of a tenement of 
part of that tenement as it is then used & enjoyed, 
there will pass to the grantee all those continuous 
A: apparent easemcnl-s, by which, of course, I 


adaptation of thu toncincnt from wbicli 
continuity could be inferred. — ItAM 
Naaain 8haita V , Kamala Kanta 
Shaha (1898). 3. L. B. 26 Calc. 311.— 

IND. 

h. Grant of dominant t4menuint .] — If 
the title t<i different parcclB coiiich to 


bf vested in the sume owner, thei-e is 
an extinguishment of any easemeiitfl 
which may previoiisly have existed, 
a speeiCB of meiver by which wliat may 
have been, whilst the different parcels 
were In separate hands, legal eostiinonts, 
ecoHC to he so, & become mere ease- 


ments in fuel, (luasi-casomcnts. If 
the dominant tenement is first granted, 
all quosi-oasements which have been 
enjoyed as appendant to It over a 
quasi servient icnomont rotabicd by tbo 
granter pass by Implication. — A ttrill 
V , l»LArr (1883), 19 S. C. U. 425.— CAN. 
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Se ct, 2>—By implication ofJLat^ Sub-aect; 1, C. ] 

mean quasi-easements, or, in other words, all 
those easements which are necessary to the 
reasonable enjoyment of the property granted, & 
which have been & arc at the time of the grant 
used by the owners of the entirety for the benefit 
of the part granted. The second x>xroposition is 
that, if the grantor intends to reserve any right 
over the tenement granted, it is his duty to reserve 
it expressly in the grant (Thesiger, L.J.). — 
Wheeldon V, Burrows (1879), 12 Ch. D. 31 ; 48 
L. J. Ch. 853 ; 41 L. T. 327 ; 28 W. H. 196, O. A. 
Annotaticna: — Aaio (1) Consd. Allen i?. Taylor (1880), le 
Ch. D. 355. Apld. Brett v. aowser (1880), 5 C. P. D. 870. 
Consd. Russell v. Watts (1885), 10 App. Oas. 590. Apld. Ford 
V. Met. & Met. Dlst. Rys. (1886), 17 Q. B. D. 12. Coiisd. 
Birmingham, Dudley & Distriot Bonking Co. v. Ross 
(1888), 38 Ch. 1). 295 ; Union Lighterage Co. e. London 
Graying Dock Co., [1902] 2 Ch. 557. Befd. Grosvenor 
Hotel Co. V. Hamilton, [1894] 2 Q. B. 836 ; Broomfleld 
r. Williams, [1897] 1 Ch. 602 ; Mallam v. Rose, [1915] 
2 Ch. 222. Aa to (2) Apld. Bhubrook v. Tnfnoll (1882), 
46 L. T. 886. Consd. Brown v. Alabaster (1887), 37 
Oh. D. 490 ; Tows v. Knowles, [1891] 2 Q. B. 564 ; Gordon 
V. OgUvio (1899), 15 T. L. R. 239. Apld. Union Lighterage 
Co. V. London Graving Dock Ck)., [1902 1 2 Ch. 557. Consd. 
Roy V. Hozohline, [1904] 2 Oh. 17 ; Schwann v. Cotton, 
11916] 2 Ch. 459. Apld. Hansford v. Jago, [1921] 1 Oh. 
322. Consd. Cory v. Darios, [1923] 2 Oh. 95. Be!d. 
Bunting V. Hicks (1894), 70 L. T. 455 ; Strlck v. aty 
Offloes Co. (1906), 22 T. L. R. 667 : Derry v. Bondoi's, 
[1919] 1 K. B. 223. OenercHly, Hentd. He Lloyd, Lloyd r. 
Lloyd, [1903J 1 Oh. 385. 

264. Tramway.] — B razier v. Giasr- 

POOL, [1901] W. N. 237 ; on appeal, [1902] W. N. 
162, 0. A. 

255. Intention presumed from circumstances 
of grant — Words repugnant io Implication.] — 

(/ovenant hy lessor, to give the lessee of a messuage 
free ingress and egress througli a certain p^issage, 
with a yai'd, with the free use of the pump in the 
said yartl, jointly with the lessor, wliilst the same 
should i*emain there, paying half the expense of 
keeping it in repair : — Ileld : this is not an abso- 
lute demise of the use of the pump ; but the 
lessor niiglii i*emovc it at pleasure, & an action is 
not maintainable, though it is alleged tliat the 
lessor moved it wilfully & without cause. — 
Rhoder V. BuiiARD (1806), 7 East, 110; 3 

Smith, K. B. 173 ; 103 E. R. 44. 

256. Intention to build — Support.] — (1) A 

conveyance of land to a railway co., for tlic pur- 
poses of the line, gives a right by implication to 
all 1 ‘casonablc subjacent & adjacent support con- 
nected with the subject-matter of the conveyance ; 
& therefore, although, in the conveyance to the 
railway co., tlio mlnemls arc reserved, the grantor 
is not entitled to work them, even under his own 
land, in any manner calculated to endanger the 
railway. On the same piinciple, if the owner of a 
house conveys the upper stoiy, reserving all 
below, the purchaser will bo entitled, on general 
principles, without stipulation, to prevent any 
damage to the walls underneath. 

(2) But if a meadow is granted to A. for grazing 
purposes, the minerals & the adjacent land being 
retained, & if A., having no warranty against 
subsidence, thinks fit to build a house on the 
edge of the meadow, & the house falls, he is without 
i*emedy, & has himself alone to blame for the conse- 
quences. If, however, the grant were made ex- 
pre^ly for building purposes, there would then be 
an implied warranty of support, both subjacent & 
adjacent. 

(3) In the case of a grant to a railway co. for 
the purposes of the railway, if the line which 
divides the land granted from the land retained 
traverses a quarry, it may be that no adjacent 
support is necessary, & that the grantor may dig 
or remove the whole contiguous soil. But if the 


dividing line traverses a bog, or a bed of sand, it 
will bo incumbent on the grantor to leave un- 
touched such an intervening measure of lateral 
support as will prevent any part of the land 
granted from retreating. — C aledonian Ry. Co. v. 
Sprot (1866), 27 L. T. O. S. 264 ; 2 Jur. N. S. 
623 ; 4 W. R. 669 ; 2 Macq. 449, U. L. 

Annotationa : — Aa to (1) Folld. Calo. Ry. v, BeUiaven (1857), 
20 L. T. O. S. 286. Conid. Rowbotb^ v. Wilson (1857), 
8 E. & B. 123. Distd. G. W. Ry. v. Fletcher (1860), 5 
H. & N. 680. Consd. Elliot V. N. E. Ry. (1863), 10 H. L. 
Gas. 334. Ezpld. G. W, Ry. v. Bennett (1867), L. R. 
2 H. L. 27. Distd. Aspdon v. Seddon (1875), 10 Ch. App. 
394. Consd. Rigby v. Bennett (1882), 21 Ch. D. 559; 
Birmingham, Dudley & District Banking Co. r. Ross 
(1888), 38 Ch. D. 295. Apld. G. W. Ry. v. Cota Cribhwr 
Brick Co., (1 894] 2 Ch. 157. Consd. Glamorganshire Canal 
Navigation Co. v. Nixon's Navigation Co. (1901), 85 L. T. 
53. Befd. Roborts v. Haines (1856), 2 Jur. N. S. 909 ; 
Dugdale v. Robertson (1857), 3 K. & J. 695 ; Bonomi v. 
Backhouse (1859), 28 L. J. Q. B. 378 : Stourbridge Ckinal 
Co. V. Dudley (1860), 30 L. J. Q. B. 108 ; Shafto v. Johnson 
(1863), 8 B. & S. 252, n. : Midland Ry. Co. v. Chookley 
(1867), L. R. 4 Eq. 19 ; Wakefield v. Buccleuch (1867), 
L. R. 4 Eq. 613 ; Metropolitan Board of Works v. Mot. 
Ry. (1868), L. R. 3 C. P. 612; Richards v. Jenkins 
(1868), 18 L. T. 437 ; Robinson v. Grave (1873), 29 L. T. 

7 ; (Jolobook v. Girdlors’ Co. (1876), 46 L. J. Q. B. 225 ; 
Dalton V. Angus (1881), 6 App. Cas. 740 ; Pountney v. 
Clayton (1883), 11 Q. B. D. 820 : RussoU v. Watts (1885), 
10 App. Cas. 690 • L. & N. W^. Ry. v. Evans, [1893J 1 
Ch. 16 ; Aldin v. Latimer Clark, Muirheud, [1894] 2 Ch. 
437 ; Grosvenor Hotel Co. v. Hamilton, [1894] 2 Q. B. 
836 ; Manchester Corpii. v. Now Moss CoUlory, [1906] 
1 Ch. 278 ; L. & N. W. Ry. v. Howloy Park CJoal & 
Cannel Co., [1911] 2 Ch. 97. Generally ^ Bfentd. Hammer- 
Hiuith, oto. Ry. v. Brand (1869), L. R. 4 H. L. 171 ; Mid. 
Uy. V. Haunchwood Brick & Tile Co. (1882), 20 Ch, D, 
552. 

257. .]--A piece of land on 

which a cotton mill was to be built was convoyed, 
tho grantor reserving to himself a chief rent, & 
i*f»stir*ving all mines ^ minerals under the piece of 
land, & power to take the same at pleasure, 
making compensation for damages to be done to 
the cotton mill. The grantee covenanted to 
build & keep in lepair the cotton mill ; — Held : 
the grantor would not be restrained from working 
& taking tho minerals under the piece of land, 
though the buildings on the piece of land would 
necessarily be thereby injured. — Aspden v. Sed- 
don (1875), 10 Oh. App. 394 ; 44 L. J. Ch. 359 ; 
32 L. T. 415 ; 39 .T. P. 607 ; 23 W. R. 580, J.. J J. ; 
snbsee/uent proceedings, sub nom. Aspden v. 
Seddon, Preston v. Seddon (1876), 1 Ex. D. 
406. 0. A. 

AmMpitiona : — Consd. Love v. Bell (1884), 9 App. Cas. 286. 
Refd. Dalton v. Angus (1881), 6 App. Cas. 740 ; Haylcs 
V. Pearse & Partnoi-s, [1899] 1 Cli. 567. Menta. GiU v. 
Dickinson (1880), 6 Q. B. D. 159 ; Dixon v. White (1883), 

8 App. Cas. 833 ; Mimdy v. Rutland (1883), 23 C3i. I). 81 ; 
^c^Whltlng, Ormond v. De Lauuay (1913), 82 L. J. Cb. 

258. .] — The vendor of land 

adjoining other land of his own under wliich are 
mines & minerals, & who knows at the time of the 
sale that the vendee is about to erect upon the 
land so purchased substantial buildings, impliedly 
covenants that he will not use or permit tho 
adjoining land to be used in such a manner as to 
derogate from his grant. A. sold land to B. for the 
purpose of an iron foundiy. Adjoining tho land 
so sold to B., A. had other land under whicli was 
coal, A. afterwards leased the minerals to C., 
who commenced working the coal within such a 
distance from the land of B. as to be reasonably 
calculated to endanger its stability : — Held : 
ground for on injunction against A. & C., although 
no actual damage had been sustained by B. — 
SiDDONS V. Short (1877), 2 C. P. D. 572 : 46 
L. J. Q. B. 795 ; 37 L. T. 230. 

259. .] — The corpn. of L. 

were tlie owners of a piece of land which they 
divided into building lots ; pltf. agreed to take 
one of these lots upon lease, & he l^au to erect 
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a building upon it under the superintendence of 
& according to plans approved by the corpn. 
surveyor. While the biufding was in progress 
deft, agreed to take on lease the adjoining plot ; 
&; when pltf.’s building was nearly finished, & the 
lease was granted to him, deft, obtained his lease. 
A considerable time afterwards he began building 
operations, excavating to a depth much below the 
foundation of pltf., & thereby endangering the 
safety of the building : — Held : the two grants 
could not be held to bo contemporaneous ; there 
was nothing in the circumstances of tlie case to 
deprive pltf. of the right to lateral support, & he 
was entitled to restrain deft, from excavating so 
as to let down pltf.'s building. — Rigby v, Bennett 
(1882), 21 Ch. D. 659 ; 48 L. T. 47 ; 47 J. P. 217 ; 
31 W. R. 222, C.- A. 

AnnotaHona : — Coiuid. Birmingham, Dudley & District 
Banking Co. v. Hobs (1888), 38 Ch. D. 205. Apld. Phillips 
V, Low, [1892] 1 C!h. 47. Consd. Grosvonor Hotel Co. v, 
Hamilton, [1894] 2 Q, B. 836. Retd. Broomfield tj. 
Williams, [1897] 1 Ch. 602 ; Jordoson r. Sutton, South- 
coates & Drypool Gas Co.. [1899] 2 Ch. 217 ; Union 
Lighterage Co. v. London Graving Dock Co., [1902] 2 
Ch. 567. 

260. Light Sc air.] — (1) A general 

grant of land, with an intimation by the i)urchaser 
of an intention to build, creates a legal casement 
of light & air, & gives the right to prevent the 
subsequent obstruction of light by subsequent 
purchasers of neighboming land of the same 
grantor. 

(2) In 1854 a conveyance was exccuUnl of land 
contracted to be sold in 18.52 ; between tliose dates 
houses were erected : — Held : the conveyance 
conferrtid on the purchaser the right to liglit 
sufficient for the windows in the houses so erected, 
& to an injunction to restrain interference with it 
by purchasers, subsequent to the contract, of 
neighbouring land. — ^Robinson v, Guave (1873), 
29 L. T. 7 ; 21 W. R. 5(59, L. J.I. 

Anni)iations : — As io (1) Consd. Balloy t>. Ickci (J891), 64 
L. T. 789. Reid. Tcbb v. Cave, [1900] 1 Ch. 042. 


Qu. : whether they would not have been entitled 
to an injunction if their light had been entirely 
destroyed. 

(6) The rule that a man who grants a house 
with lights cannot erect new buildings so as to 
obstruct those lights, applies to the case where the 
grantor purposely leaves a strip of land intervening 
between the house & the lands retained. 

(0) As to the words of tins lease “ & also 
together with all rights, members & appurtenances 
io the said premises belonging,*’ the case under the 
(’onveyancing Act would have been stronger if it 
had not been for them ; for they point to an in- 
tention to convey with the house only such rights, 
if any, as belong to the premises (CXrrroN, L.J .). — 
Birmingham, Dudley & District Banking (Jo. 
V. Ross (1888), 38 Ch. D. 295 ; 57 J.. .1. Ch. 001 ; 
69 L. T. (509 ; 30 W. R. 914 ; 4 T. L. It. 437, C. A. 

AnnuUitiona : — Aa to (1) Apld. Burrows v. Lang, [1901] 2 
Ch. 502. FoUd. Godwin v. SchwoppoH, [1902] 1 (’h. 926. 
Consd. QuickC V. .Chapman, [1903] ] (Jh. 659. Reid. Fear 
V. Morgan, [1906] 2 (Jb. 406. Aa to (3) Consd. Myers v. 
Cattomon (1889), 43 Ch. D. 470. PoUd. Bailey v. Icko 
(1891), 61 L. T. 789. Consd. Corbott v, Joiihh, [1892] 
3 Ch. 137 ; Betts r. l»iek£ord8, [1906] 2 Ch. 87. Reid. 
Phillips V. Low, [1892] 1 Ch. 47 ; IntomaUoiial Toa Stores 
Co. V. Hobbs, [1903] 2 Ch. 165. Aa to (6) Consd. Broom- 
field V. Williamn, [1897] 1 Cli. 602. Mentd. 

Wallis V. Hands, [1893] 2 Ch. 75 ; Mollor v. Walmesley. 
[1906] 2 Ch. 164 ; MlUboum v. Lyons, 11914] 2 Ch. 231 ; 
Hariucr v. Jumbil (Nigeria) Tin Areas, [1021] 1 Ch. 200. 

262. .] — In 1875 W. conveyed 

hind to tlie trustees of a religious body wlio worti 
desirous of erecting a chapel tln^reon. TJic deed 
of conveyance set forth fully the trusts upon wliitdi 
the grantees were to hold the land, including 
trusts to erect a chapel in such manner as the 
grantees should, with the sanction of tlie rtdigious 
body, deem necessary or expedient, trusts in 
ceiiain events to sell, let, or mtge. the land 
buildings ; the conveyance iilso contained a covi^- 
nant by tlie grantees with W. that all windows in 
Die chapel looking out on otiic^r land of W, should 
be of fluted or ground glass. There were no 


261, ,] — (1) The maxim that 

a grantor shall not derogate docs not entitle a 
grantee of a house to claim an eascm(int of light 
ti) an extent inconsistent with the intern lion t-o 
be implied from the circumstances existing at the 
lime of the grant & known to the grantee. 

The corpn. of a town granted a lease to pltfs. of 
a piece of land & a newly erected building “ with 
the riglits, members, & appurtenants to tl ic 
premises belonging.” The building abutted on 
a passage twenty feet wide, which the corpn. 
agreed to keep open, & on the oth(*r sid(i of th(j i 
passage were old buildings about 25 feet high. ' 
The corpn. demised the land on the other side of 
the passage to deft., who ci‘ectcd on the site*, of the 
old buildings a house eighty feet high, whicli 
materiall>r interfered with pltfs.* light. The land 
on both sides of the passage was part of a larger 
piece of land laid out by the corpn. under a building 
scheme for the improvement of the town ; — 
Held : (2) there was no grant, express or imiilied, 
in the lease to pltfs. of a right to unintcn*apted 
light to the new building ; (2) the obligation on 
the corpn. not to obstruct pltfs.’ light which was 
to be implied from the relation in which they had 
placed themselves to pltfs. by granting them the 
lease, must be measured by the circumstances 
existing at the date of the lease Sc known to both 
parties ; (4) having regard to the fact that pltfs. 
knew that the land was being laid out for building, 

& had stipulated that there should be a passage 
twenty feet wide adjoining the new building, they 
had no right to complain of the obstiuction caused i 
by deft.’s house, & an injunction was refused. 


I buildings upon the land at the date of th<? grant, 
I & no phms or specifications of the proposed chapel 
were submitted to W. for his appj'oval. In JA;b. 
1878, the grantees commenced io build a chapel 
having windows looking out upon th(5 land re- 
tained by W. In Nov. 1878, W. entered into an 
agreement to sell this land ; & it was shoitly 

fiiterwards conveyed by him io defis., who in 
May, 1890, commenced to build thereon in such 
a manner as io obstruct the light of the chapel : — 
Held: (1) W. had, in elTcct, given ixiimission to 
the trustees of the chapel to ercjct such a building 
as they thought fit, & the chapel having been 
erected in a rcjasonable manner, neither W. nor 
liis assigns could complain of the position of the 
chapel or of the way in which it was lighted ; 
(2) it having been within the coniemiilation of the 
parties io the conveyance of 1875 tiiat a chapel 
would be built on the land conveyed, having 
windows looking out on the land retained by W., 
he Sc his assigns were under an implied obligation 
not to do anything to obstruct such windows. — 
Bailey v. Icke (1891), (54 L. T. 789. 

263. •] — Having regard tt) the 

circumstances existing at the date of the lease 
Sc known to both parties : — Held : defts. had com- 
mitDid no breach of a covenant for quiet enjoy- 
ment by building on adjoining ground Sc so inter- 
fering with pltf.’s light Sc air. — R obson v. Palace 
Giiamuers, Westminster (Jo.. J/to. (1897), 14 
T. L. R. 50. 

264. — — Air.] — (1) Under a grant of 

land expressed in general terms, Sc not made for 
any specific purpose, the grantee will not acquire 
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Seel, 2. — By implic ation of law : Svb- sect. 1, C.'] 

a light by way of easement to the access of air, 
except where such right is enjoyed through a 
definite aperture in the nature of a window on 
the property panted, or through a definite 
channel over adjoining property ; but the grantor 
of land to be used for a paiticular purpose is under 
an obligation to abstain from doing anything on 
adjoining pi*operty belonging to him which would 
prevent the land granted from being used for the 
purpose for which the grant was made. 

Wiere, therefore, a lease was granted in order 
that the land demised might be used by the lessee 
for the purpose of carrying on the business of a 
timber merchant, & the lessee covenanted to 
caiTy on such business : — Held : the assigns of the 
lessor were not entitled to build upon adjoining 
property accpiired by them from him, so as to 
interrupt the access of air to sheds upon the 
demised property used for drying timber so as to 
interfere with the carrying on of the business in 
ordinary couise. 

(2) The lessee, after the date of the lease, with 
the lessor’s permission, but at his own cost, con- 
structed certain ventilators in the walls of a build- 
ing demised by the lease. The lessee gave no 
consideration for such permission & no deed was 
executed giving him the right to use the ventilators. 
The ventilators were obsti-uctcd by buildings 
erected upon adjoining property by assigns of the 
lessor ; — Held : the licence bei^ revocable, the 
lessee was not entitled to an injunction ; but, in 
the absence of reasonable noticf of revocation, he 
was entitled to an inquiry as to damages in respect 
of the ventilators having been obstructed without 
such notice. — ^Aldin v, Latimek Clark, Muir- 
head & Co., [18941 2 Ch. 437 ; 03 L. J Ch. 001 ; 
71 L, T. 119 ; 42 W. li. 553 ; 10 T. L. R. 452 ; 
38 Sol. Jo. 458 ; 8 li, 352. 

AntMtations : — Aft to (1) Consd. Tohb v. Cuvo, [1900J 1 Ob. 
642. Apld. hoitH V, mokfonls, [1006] 2 Oh. 87. Consd. 
('able V. Uryanfc, [1908] 1 Ob. 259 ; llrowiio v. Flower, 
[1911] 1 CJh. 219 ; Harmor v. Jimibil (NigerJa) Tin Areas, 
[1921] 1 Ch. 200. 

266. Way.] — Deft. B. had granted 

to Cl. separate leases of four idots of land fronting 
on H. road, & four houses which had been erected 
t hereon by G. under a building agreement. The 
plan on each lease which was made pait of the 
description showed a row of twelve plots with 
liouses thereon, fronting on II. road, including 
the house demised which alone was coloured, & a 
strip of land coloured brown running past the back 
of all the plots to E. road. The position of this 
strip on the plan suggesU^d that it was intended 
to give access to the back of the plots, but there 
were no words on the plan expressing such an 
intention. This strip of land was included in the 
building agreement but not in the leases. The 
leases were executed in May, 1903, & then bore no 
date except the year 1903, but the dates July 27, 
28, 29, & 30, 1094, respectively, were afterwards 
inserted by agi*eement between the i>arties. At 
the latter dates the houses had been comidetely 
erected & surrounded with a fence in which gates 
or openings had been made in the back fences 
giving access to & from the brown strip. This 
strip wliich belonged to B., had never been fenced 
or marked oil from the rest of B.’s land. Pltf. 
was a mtgee. of O. who had entered into possession, 

& claimed a right of way over the brown strip : — 
Held : the alteration of the leases did not make 
them void, but B. was estopped from denying 
that the leases 'were executed at the dates inserted 
in them with his consent ; the cii'cumstances 
existing at those dates could be looked at in con- 


struing the lease & plan, & an implied right of way 
over the brown strip was granted by the leases 
to the lessee & those claiming under him. — Rudd 
V. Bowies, [1912] 2 Ch. ttO ; 81 L. J. Ch. 277 ; 105 
L. T. 864. 

Annotations: — Oonsd. Hansford v, Jago, [1921] 1 Ch. 322. 
Held. Cory v, Davies, [1923] 2 Ch. 95. 

266. .] — Cory v, Davies, 

No. 139, ante, 

267. Intention to use property for bleach- 

ing works.] — S. demised certain premises to a 
tenant, who occupied them as bleach works. The 
works communicated with a stream by an artificial 
drain, partly covered, & partly open, through 
which the refuse from the bleaching process was 
discharged into the stream at intervals of about 
seven times a fortnight. An arrangement was 
entered into, by which deft, took the works, the 
former tenant surrendered his lease, & S. demised 
the premises to deft, by a lease containing a clause 
relating to improvements, which should be made 
by deft. “ for the purpose of carrying on the 
business of bleacliing ” : — Held : the demise 
implied a grant to deft, of a right to use the 
premises for the same purposes, & in the same 
manner, as they were used at the time of such 
demise ; therefore no action would lie against 
deft, by pltf., to whom S. had afterwards conveyed 
a mill situated lower down the stream, for fouling 
the water, by discharging into it the I'ofuse of the 
works, it being proved that the drain, by which 
such refuse was discharged, was in the same 
state, & used in the same manner, as at the time 
of the demise to deft. — Hall v, Lund (1803), 1 
n. & C. f576 ; 1 New Rep. 287 ; 32 L. .T. Ex. 1 J3 ; 

7 L. T. 692 ; 9 Jur. N. S. 205 ; 11 W. It. 271; 
158 E. R. 1055. 

Annotations : — Ezpld. & Distd. Pwllbach Colliery Co. v. 
Woodman, [1915] A. C. 034. Consd. Schwann v. Cotton, 
[1916] 2 Ch. 120. Refd. BimiinghaTn, Dudley & District 
hanking Cn. v, Iloss (1888), 38 Ch. D. 295. Mentd. 
Thomas v. Owen (1887), 20 Q. h. I). 225. 

268. Obstruction to light by hoarding,] — 

A mtgor. in possession of land, laid out for build- 
ing, granted a building lease of part of the land to 
A., pursuant to Conveyancing Act, 1881 (c. 41), 
s. 18, & the mtgees. were not parties to it. The 
lease was granttid in consideration of buildings 
recently erec.tcd on the demised land. Subse- 
quently the mtgees. conveyed a pari of the land, 
^joining the houses, to B., who used it as a cricket 
ground, & erected on his boundary, adjoining tins 
houses, a Ijoarding to prevent the cricket ground 
being overlooked by the occupiers of the houses. 
The hoarding caused a substantial diminution of 
light to the basement windows of the houses. 
On action by A. to i*estrain B. from permitting the 
hoarding to i*emain : — Held : (1 ) the mtgees. were 
boimd by the lease as though they had been parties 
to it ; (2) A. was entitled to an unobstructed access 
of light to his houses, subject only, if at all, to 
restriction from buildings to be erected on other 
parts of the land; (3) the hoarding 'was not a 
building, & must bo removed. — ^Wilson v. Queen’s 
Club, [1891] 3 Ch. 522 ; 60 L. J, Ch. 698 ; 65 
L. T. 42 ; 40 W. R. 172. 

Annotaiions : — As to (2) Beld. Brown v, Peto, [1900] 2 Q. B. 
653. As to (3) Consd. Boyce v. Paddington B. C., [1903] 

1 Ch. 109. 

269. Grant of support to railway — Effect of 
amalgamation of railways.] — In 1835 L. railway 
CO., constituted under an Act which excepted 
mines fi*om land purchased, & allowed the land- 
owners to work them, provided they did no 
damage to the railway, bought land for their 
railway. In 1836 Y, co. was constituted under 
an Act contiiining provisions as to mines similar 
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to those of Railways Clauses Act, 1845 (c. 20). 
Afterwards Y. co. purchased I>. railway under 
the powers of an Act of 1841, which provided, by 
sect. 4, that on completion of the purchtise, L. 
Railway Act should be repealed, i)rovidcd that 
the repeal should not aiTect anything? done under 
the Act, but that all acts done under it should 
remain as valid as if there luid been no repeal. 
Sect. 9 provided that all the provisions of Y. 
Railway Act, so far as they were not wpealed, 
altered or othei*wise provided for by the Act of 
1841, or by any statute, should apply to 
railway : — Held : the provisions as to mines in 
Y. Railway Act were not, by tlMi Act of 1844 made 
applicable to L. railway, so as to give the owners 
of the mines under the lands purchased by L. co. 
a right to work them to the injury of the railway, 
if Y. CO. did not choose to purchase them, but 
that the unqualified right to support, which was 
incident to the gi*ant of the lands for the pur- 
poses of the railway, remained unall’ected. — 
North Eastkrn Ry. Co. v. CuoarAND (1802), 4 
lie G. F. & .3. 550 ; 1 New Rep. 72 ; 32 R. J. Ch. 
353 ; 7 R. T. 705 ; 11 W. R. 83 ; 45 K. R. 1297, 
R. .rj. 

Annotations : — Apld. L. & N. W. Ry. v. Walker, [11)03] 

A. C. 289. Md. Klliot v. N. K. Ry. (1803), 10 II. L. Coh. 

333. 

270. Grant of support to tramway — Alteration 
of tramway to railway.] — In 1830, under the powers 
of a special Act of 1825, land was conveyed to a 
tramway co, for the purposes of a lioree tramway 
authorised by the Act, which rest^rved to the 
owner of land conveyed the subjacent mines, with 
power to work them, but not so ^ to injurcj the 
tramway. .Ry a special Act of 1 855 the tramway 
was vested in another co., thereby intjoiporatod 
with power to alter the tramway into a railway 
of the modern type. That Act incorpoi’ated 
Railways Clauses Consolidation Acts, 1845 (c. 20), 
& rcipealed the Act of 1825, but without prejudice 
to anything doms under it, & to all rights & 
liabilities which, if the rei)ealing Act were not 
passed, would be incident to or consequent on 
anything so done. Under that Act of 1855 a line 
of railway suitable for locomotive engin<‘S & car- 
nages was laid down At worked over the land com- 
pri8t^d in the conveyance of 1830, In 1892 defts., 
the present owners of the subjacent mines, gave 
X)ltfs., the present owners of the railway, notice 
under Railways Clauses Consolidation Act, 1815 
(c. 20), s. 78, of their intontion to work the 
mines, Ac, on pltfs. declining to pay compensation, 
pioceedcd to work the mines, Ac in so doing caused 
subsidences of the surface Ac railway. I'^hereupon 
pltfs. brought an action for an injunction, claiming 
to be entitled, by virtue of the conveyance of 
1830, to an easement or right of support, Ac to be 
under no liability to purchiise the mines under 
Railways Clauses Consolidation Act : — Held : i>ltfs. 
were entitled, under the conveyance, to a right of 
support from the subjacent mines without payment 
of compensation ; such right had not been lost 
by the alteration of the old tramway int<j a rail- 
way ; the Act of 1865 did not operato to alter 
the express contract entered into in 1830 by the 
predecessors of pltfs. Ac defts. ; pltfs. were en- 
titled to an injunction. — Great Wehtern Ry. 
Co. V. Ckfn Cribbwr Brick Co., 11894] 2 (Jh. 
157 ; 63 L. J. Oh. 500 ; 70 R. T. 279 ; 42 W. K. 
493 ; 8 R. 178. 

Annotation Be!d. R. v. L. & N. W. Ry.. [1899J 1 Q. B. 92R 

271. Grant by statutory company — Use of ad- 
join!^ land for other than statutory purpose.] — 
A railway co. sold a piece of their surplus land to 
pltf ., together with a house, which they had allowed | 

J. — VOL. rix. 


liim to erect thereon. The house was close to 
their line of railway, which there ran over a series 
of arches, thi*ough two of which there was some 
access of light to two of the lower windows of 
pltf. *8 house. The co. retained in their own luuids 
hmds on the other side of the railway opj^osite 
I)ltf.’s house ; & their conveyance to liim con- 
tained a i-ecit^ that all the land acquired by them 
other than that sold to pltf. would bo i*equired by 
them foi* the construction of their wiilway, Ac it 
contained no express grunt of light, or covenant 
as to light. Deft.’s liredecossor in title afterwai'ds 
ac’quirtid fi*om the co., under a conveyance subject 
to any right of light which pltf. might have, the 
fee of the lands opposite pltf. ’a house, Ac erected 
buildings thereon ; Ac he ^so took a lease of the 
arches. Deft, subsequently acquii*ed this pro- 
perty, Ac blocked up the ox)enings of the two arches 
neai*est pltf.’s house with hoardings : — Held : the 
CO., on selling a portion of their surxdus lands to 
X)ltf., had entered into an imxdied obligation not 
to do or xJeimit anything on the land i*etained by 
them which would interfere with pltf.’s reasonable 
enjoyment of the land he purchased, excei)t what 
was required for the construction of their railway ; 
&, th(^ hoarding not being for that x)urx>osc, a 
mandatory injunction ought to be granted.— 
Myers v. Uatterson (1889), 43 Oh. D. 470 ; 59 
R. J. Oh. 315 ; 02 R. T. 205 ; 38 W. R. 188 ; 0 
T. R. R. Ill, 0. A. 

AnnotatUrns ; — ^Apld. Wilson r. Queen’s Club, |1891] 3 Cli. 

.')22. Consd. Bi’uomfield v, Williams. [1897] 1 Cb. 002. 

Refd. Bailey u. loko (1891). 01 L. T. 789. Mentd. Corbett 

V. Jonas. [1892] 3 Ch. 137. 

272. Covenant by grantees to build according to 
approved plans.] — Pltfs. were lessees fi*om defts. 
of a plot of land wliich at th(^ datc^ of the lease was 
partj'ally cov()red with buildings At was occupied 
be defts., together with the adjoining propeity as 
business premises, & the h'ase contoined a covenant 
by pltfs. to build on the demised land a warrdiouse 
according to approved plans which showed that 
the bacik wall of the warehouse was to contain 
ceiiain windows on the lli-st floor overlooking 
dcjfts.’ Defts., in x^^B'siiance of a 

collateral agreement to clear the demised land of 
buildings, demolished one end of a cart shed which 
stood iiartly on the demiscid land Ac- partly on the 
land reserved by defts., but they left remaining 
certain stanchions At roof beams, wliich slightly 
l)rojectt»d ovtir pltfs.’ boundary Ac which were 
(iventually built into tlu? back wall of the ware- 
, lioust? under a verbal agreement betwetm pltf.’s 
I archit(‘ct Ac defts. The architect was employed 
to superintend the building of the wfirehouse in 
accordance with the approved plans, Ac the agree- 
ment was made without the exxiress authority or 
knowlc‘dge of x>itfs. The wall was built entirely 
on the demised land. Subsequently xdtfs. were 
called upon by the local authority to block up the 
windows in the back wall on the grounrl tliat the 
building in of the stanchions Ac roof beams had 
converted it into a party wall. In an action for 
an injunction to i*e8train defts. from using this 
wall 08 a x^a^I^y wall : — Held : during the con- 
tinuance of the lease pltfs. were entitled by implied 
grant as against defts. to an unqualified right to 
tlio access of light coming through the windows 
in question ; the agreement was beyond the scope 
of thii architect’s autliority ; the user of the wall 
by defts. as a party wall constituted a derogation 
from their grant Ac a trespass. Defts. were ordered 
to disconnect their buildings from the wall. — 
Beti’s (Frederick) Ltd. v. Pickpouds, Ltd., 
[1906] 2 Ch. 87 ; 75 L. .J. Ch. 483 ; 94 L. T. 363 ; 
54 W. R. 476 ; 22 T. R. R. 315, 

E 
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Sect, 2 . — By implication of law: Svih-aed, 1, C. 

D. ; avb-aect, 2.] 

273. Extent of implication — Absence of evidence 
as to terms & conditions.]— Wiiitmorbs (Eden- 
BUiDGE), Ltd. V. Stanford, No. 1028, poaL 

D. Itujhta of Graniecs inter ae. 

274. Where simultaneous conveyances — Right 
to Ught.] — If a man builds a new house on part 
of his lands, & after sells the house to one, & the 
lands to another, he cannot obstruct the lights. — 
Palmer v, Fletcher (1663), 1 l^ev. 122 ; 1 Kcb. 
553, 625 ; 1 Sid. 167 ; 83 E. 11. 320. 
jinnoiationa : — ^Apld. Compton v, Hiohards (1814), 1 Price, 

27 ; Swanaborough v. Coventry (1832), 9 Bing. 305, 
Oonsd. Whoeldon v. Burrows (1879), 12 Cb. D. 31. FoUd. 
AUen V. Taylor (1880), 10 Ch. D. 355. Oonsd. Dalton v. 
Angos C881)» 9 App. Cas. 740. Apld. Knss^ v. Watts 
(1885), 10 App. Cas. 690 : PhlUlps v. Low. [1892] 1 Ch. 47. 
0<n^. Broomfield v. WlUiamn, [1897] 1 C^. 002. Refd. 
Tenant v. Goldwin (1704), 2 Ld. Itaym. 1089 ; White r. 
Bass (1802), 7 H. & N. 722 : llobiiison v. Grave (1872), 
27 L. T. 048 : EUis v. Manchester Carriage Co. (1870), 2 
C. P. D. 13 ; Birmingham, Dudley & District Banking 
Co. V. Ross (1888), 38 Ch. D. 295 : Myers v, Catterson 
(1889), 59 L. J. Cb. 315 ; »mith v. Hancock, [1894] 2 Ch. 
377 ; Hansford v. Jogo, [1921 J 1 Ch. 322. 

276. Reciprocal rights implied — Light.] — 

(1 ) Occupier of one of two houses built nearly at 
the same time ^ purchased of the same proprietor, 
may maintain a special action on the case against 
the tenant of the other, for ohstructii^ his window 
lights by adding to his own building, however 
short the previous i)eriod of er .oyment by pltf . 

(2) This purchase must be taken to have been 
subject to certain conditions at the time of sale, & 
os these unfinished houses were at tliat time so 
far built, as that the openings which were intended 
to be supplied with windows wei‘e sufficiently 
visible os they then stood, we must recognise an 
implied condition that nothing would afterwards 
be done by which those windows might be ob- 
structed. The purchasers must have taken 
subject to what then appeared. Now, without 
questioning whether tliis building were a dwelling 
house or not, it is sufficient for the purpt)se of 
maintaining this action, if the erecting of any 
building on the wall bo the doing an act whereby 
pltf. h^ sustained a derogation of anj'^ right 
wliicb he acquired by his purchoms If so, it is 
what the ori^nal owner could not have done, & 
all lessees claiming under him were equally bmmd 
by the transfer (Thomson, C.B.). — Compton v. 
IliCHAiiDS (1814), 1 Price, 27 ; 145 E. B. 1320. 
Annoiationa : — Aa to (1) Apld. Glavo v, Harding (1868), 27 
L. J. Ex. 28«. Distd. Wbeeldoii v. BurrowH (1879), 12 
Ch. D. 31. Consd. Alien v, Taylor (1880), 16 Ch. D. 355. 
Apld. lluBBoU V, Wattu (1885), 10 App. Can. 590. Distd. 
Beddington v. Atlee (1887), 35 Cb. D. 317. Reid. White 
f>. Bass (1862). 7 H. &; N. 722 ; Watson v, Troughton 
0883), 48 L. T. 508. Aa to (2) Apld. Swansborougb v. 
Coventry (1832), 9 Bing. 305. GeneraUy, Mentd. Boyle 
r. Tamlyn (1827>,.9 Dow. & lly. K. B. 430. 

276. .] — Pltf. purchased a 

bouse of A., & deft, at the same time purchased 
of A. the adjoining land, upon which an erection 
of one story high had formerly stood. In, the con- 
veyance to pltf., his house was desciibed as 
bounded by building ground belonging to deft. ; — 
Held : deft, was not entitled to build to a greater 
height than one story, if by so doing he obstructed 
pltf.’s lights. — SWANSBOROUQH V. COVENTRY 
(1832), 9 Bing. 306 ; 2 Moo. & S. 362 ; 2 L. J. C. P. 
11 ; 131 eTb. 629. 

AnnotaUona : — ^Apld. Robinson v. Grave (1873), 29 L. T. 7. 


Expld. A Dtttd. Whoeldon v. 

31. Oontd. Allen v. Taylor (1880), 16 


Rus8<m V. Watts (1886), 10 App. Cas. 
(1887). 35 Ch. D. 


Burrows (1879), 12 Ch. D. 
Ch. D. 366. 


317. 

602. 


590. 


Jed- 

Amvd. ft Apld. 
Oonid. Godwin 


Hansford e. 

“ J.Ex. 


dington V, AUoe 

Broomfield e. WlUiams, [1607] 1 

V. Bohwoppes, [1902] 1 Ch. 926. — 

[1921] 1 Ch. 322. Befd. White r. Bass (1862), 31 L. 

283 ; Cro^oy v. Light«wler (1866), L. R. 3 Eq. 279 . 
Bunting t>. Hicks (1894), 70 L. T. 455 ; Cory t?. Davies, 
[1923] 2 Ch. 95. 

277. .] — Barnes v. IjOACH, 

No. 204, ante. 

278. .] — Where the owner of 

a dwelling-house ft adjoining land sells the house 
to one person ft the land to another under con- 
temporaneous conveyances, either purchaser being 
aware of the conveyance to the other, the purcliaser 
of the land is not entitled to build thereon so as 
to obstruct the lights of the house. 

A testator being owner in fee of a piece of land 
with two dwelling-houses thereon, & of another 
piece of land immediately adjoining with a ware- 
house at the further end thereof, devised his real 
estate to his two sons ft another person in trust 
for sale, giving his two sons, or cither of them, an 
option of purchasing any part of liis real estate. 
By two separate but contemporaneous convey- 
ances, executed by the trustees of the will, the one 
piece of land ft the two dwelling-houses thereon 
were conveyed for value, “ lAjgether with all lights 
thereunto belonging,^* ft all the estate, etc., to 
the one son in fee, ft the other adjoining piece of 
land ft the warehouse were conveyed for value, 
together with all lights, etc., ft< all the estate, etc., 
to the other son in fee. An injunction was granted 
restraining the successor in title to the purchaser 
of the last-mentioned piece of land ft warehouse 
from building on his land in such a way as to 
obstruct his neighbour’s lights. — Allen v, Taylor 
(1880), 16 Ch. I). 355 ; 50 L. J. Ch. 178. 

AnnoUUioTia : — Apld. UussoU v. Watts (1885), 10 App. Cas. 
590. Consd. Birmingham, Dudley & District Banking 
Co. V. Ross (1888), 38 Cli. D. 295. Apld. Myers v. CatteT- 
sou (1889). 43 (}h. D. 470. Consd. Broomfield 17. WUliams, 
[1897] 1 Ch. 602: Mallam v. Rose, [1915] 2 Ch. 222. 
Apld. Hansford «. Wo, [1921] 1 Ch. 322. Refd. Rigby v. 
Bennett (1882). 21 Ch. D. 559 ; Phillips i7. Low. [1892] 

1 Ch. 47 : BuuUng r. Hicks (1894), 70 L. T. 465 : NiohoUs 
V. NiohoUs (1899), 81 L. T. 811 ; Cory v. Davies. [1923] 

2 Ch. 95. Mentd. Schwann v. Cotton, [1016] 2 Ch. 120. 

279. .] — Kensington 

OPERATIVE Stores, Ltd. v. IjYons (J.) ft 
l/TD. (1895), 11 T. L. B. 319. 

280. Way.] — There being two 

tenants of adjoining liouscs held under the same 
landlord, the tenant of one of the houses acquired 
a right of way to his vaults through the adjoining 
vaults. Tlie landlord sold both properties at one 
sale, with a condition that they were to be subject 
to ft with the benefit, as the case might be, of all 
subsisting lights or easements of way or passage 
so far 08 any lot might be alTccted thereby : — 
Held : the vendor being subject to no liability as 
to right of way, the purchaser of one tenement 
could not enforce a nght of way as against the 
other. — Daniel v. Anderson (1862), 31 L. J. Ch. 
610 ; 7 L. T. 183 ; 8 Jur. N. S. 328 ; 10 W. B. 
366. 

Annotations : — ^Retd. Eilgour v. Gaddes, [1904] 1 R. B. 457. 
Mentd. Wheaton v. Maple, [1893] 3 Ch. 48 ; Schwann v. 
Cotton, [1916] 2 Ch. 120. 


Co- 

Co., 


281 . 

No. 607, poat 

282 . 


-.] — NICHOLLS V. NICHOLI.S, 
-.] — In 1911 the owner of 
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k. Where, aimulianeoua conveyaneea,] 
— Tho rule of law that whore tho 
owner of two tenements sells them 
tx> two different persons at the same 
time the service which one tenement 


tendered to the other, if it were con- 
tinuous ft apparent at the time of sale, 
beoomes permanent, ft the owner of 
the servient teuemeut cannot deprive 
tho dominant tenement of tho advan- 
tage theretofore possessed, is applicable 


to oases where the sale has been made 
by the Crown. — ^H owitt 17. FiizasRALU 
(1898), 24 V. L. R. 387.— AUS. 

1. .] — ^Where two properties of 

one oivner are sold at the same time. 
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a piece of ground built four cottages on it, leaving | 
in the rear of the back gardens of the cottages a ' 
strip some ten to twelve feet wide enclosed between i 
the garden wall & the hedge bounding the property 
& also closed at its upper end by a wall. The 
lower end was open to a highway & the strip 
.extended along beliind the four cottages, so that 
access could be obtained from the highway over 
the strip to the cottages through back doors in 
the back garden wall. The cott^es wore let until 
1919 to various tenants who used the strip for 
obtaining access to the cottages by the back doors. ; 
The earth closets & cesspools were also emptied 
from the strip. Sc in the case of two cottages the 
only alternative mode of removing the contents 
was through the cottages in breach of the loc^ 
bye-laws. On Jan. 2, 1919, the cottages were 
sold by auction to various persons, amongst whom 
were pltf. & some of defts. The evidence showed 
that at the sale the auctioneer announced that 
each house would have a back entrance.*^ The 
cottages were conveyed to the respective pur- 
chasers on the same day, Sc in each a grant was 
made of the particular cottage “ with the garden 
outbuildings Sc appurtenances,” Sc included the 
part of the strip adjoining that cottage. Pltf., 
whose cottage adjoined the highway, brought tliis 
action for a declaration that defts. had no right 
of way over his part of the strip Sc an injunction 
accordingly. Although there was no made road 
over the strip, it was at the time of the sale worn 
Sc marked with rough tracks so as to make it 
apparent that the strip was used as a back approach 
to the cottages: — Held: (1) the right of way 
being de facto enjoyed by the tenants up to the 
date of the conveyances passed by way of express 
grant under the word “ appurtenances ” ; (2) the 
right of way passed in any case under thii words 
to be read into the conveyances under Conveyanc- 
ing Act, 1881 (c. 41), s. 0 (2), as the use of one of 
these words, “ appurtenances,” did not suftice to 
exclude the others by showing a (jontrary intention 
within sect. 6, sub-sect. 4 ; (3) even if there were 
no express gi*ant of the right of way, such grant 
ought to be & could be implied. It was im- 
material that there was no formed road in exist- 
ence at the date of the conveyances, as there were 
other indicia which made it apparent that the 
right was then being openlv enjoyed. — ITansford 
V, Jaoo, [1921] 1 Ch. 322 ; ‘90 L. J. Ch. 129 ; 126 
L. T. 003 ; 05 Sol. .Jo. 188. 

Annotation: — Aa to (3) Apld. Cory v. Davies, [1923] 2 Cb. 

95. 

283. Way formerly used but incapable of 

use at time of grant.] — K oe v, Siddons, No. 53, 

ante, 

284'. Conveyances not simultaneous — Leases of 
adjoining properties — Right of second lessor on 
termination of first lease — ^Light.] — A., the owner 
of two adjoining houses, granted a lease of 
one to B., there then existing in it a certain 
window, for a term which expired at Michaelmas, 
1875 ; Sc afterwards, in 1874, leased the other 
houses to C. 

Semhlc : (1) during the currency of B.’s le^o, 
C. could not build so as to interfere with the liglit 
coming to B.’s window ; (2) on the expiration of 
B.’s lease, C. could build so as to interfere with the 
light coming to the window, as the lease to 0. had 


been made by A. without any reservation of the 
right to light. — Warner v. McBrydb (1877), 30 
L. T. 360. 


Sub-sect. 2. — Devise by Common Owner. 

285. Devise of land with appurtenances-— 
Whether immemorial right of way over land of 
testator passes.] — Wiialtjsy v. Tompson, No. 640, 
post. 

286. Easement for convenient use of land de- 
vised — Way.] — A., being a termor of land, built 
two houses on it. The whole was then released 
to Jiim in fee, ” with all ways, easements, advjui- 
tages, & appurtenances thereunto belonging, or 
therewith usually used, leased, held, occupied or 
enjoyed.” By his will ho devist^d one house, & 
the appurten^ces thereunto belonging, to B. & 
the other to C., in similar terras. During A.*s 
ownership of both, the entrance from the high 
road to the principal door of the house afterwards 
devised to B., was by a set out carnage drive or 
sweep entering from a high road, passing imme- 
diately in front of the house afterwards devised to 
0., to B.’s door, & then returning round an oval 
garden in fi’ont of C.’s house, but at a gieater 
distance fi*om it, to the same point of the entrance. 
B.’s house had a coach house opening only into 
the high road, Sc a back entrance into the same. 
After A.’8 death, t«. made a fence across the oval 
garden, leaving the further way to B.’s front door 
by the same caniage drive open. B. bro\ight 
trespass claiming the way as appuitenant to his 
house Sc garden i—Jleld : (1 ) the way, as used in 

A. ’s time, during the unity of ownersliip in liim, 
immediately in front of O.’s house, did not pass to 

B. with the liouse devised to him, under the word 

appurtenances, in A.’s will ; (2) it did not 

pass as a way of necessity, whetlier taken in the 
strict sensti, or as a way without which the most 
convenient Sc reasonable mode of enjoying every 
part of B.’s premises could not be had. 

(3) Semhle : nothing of absoluto necessity to a 
building, a gutter i)i. alieno solo, to carry off 
water, etc., is extinguished by unity of ownership. 
— ^l^HEYSEY V, Vk'arv (1817), 16 M. Sc W. 484 ; 
8 L T. O. S. 451 ; 153 E. li. 1280. 

Annotationa: — Aa to (1) Reid. Pearson (1801), 1 

^ B. & S. 571 ; Outhbert v. Uobliison (l882). jI L. ,1. Uh. 

238 ; Scbwami t>. Cotton & Daylos (1»1«). 

689. Aa to (2) Reid. Plnmiigton v. Qalland (18^); J 

Exch. 1. Ocncrally^ llentd. I’hilllps y. [109il 1 

Ch. 47 ; Union LfgliteroKo Co. v, London Graving Dock 

Co., [1902] 2 Cb. .557. 

287. .] — There is a class of implied 

grants by devise where there is no necessity for 
the right claimed, but where the tenement is so 
constructed as that paits of it involve a necessary 
dependance, in order to its enjoyment in the stato 
it is in when devised, upon the adjoining tenement. 

Where the own<jr of a farm divided it by Ins 
will into two portions, devising them to A. dp B. 
respectively. Sc the portion of B. was landlocked, 
BO that in order to reach it it was necessary timt 
he should have a right of way over the property 
of A., Sc the devisor during his life liad used » way 
in a certain direction over that property ; 
a right to U6» ttot way to ^ by the doviso, 

^Pearson v. Spencer (1803), 3 B. & S. 701 , 8 


& each of the purchasera bag notice 
of the Bale to the other, the right to 
any continnonB easement passes with 
the sale aa an absolute le^ i^bt ; but 
the aame must have been enjoyed by 
^e vendor ot the time of the sale. — 
Hart V. McMullen (1899AS0 C. L. T. 
197 ; 30 S. C. R. 246.— cXh. 
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286 1. Eaaement for convent^ uae of 

loe of a tenement by Oev^ into 
parato parta, not only do rights of 
ij of strict necessity pass, but also 


rights of way necessary for the r^on- 
able enjoyment of the parts devlsM, 
& which nod been & wore up to the 
time of the devise used by the owner 
of the entirety for the benefit of such 
parts. — B bigos v. Bkmmbnb (1890), It) 
O. R. 522.— CAN. 

E 2 
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Sect, 2. — By implimtion of late: Siib-secta, 2 3. 

Sect . 8 : SiU)~ seci. 1 .] 

L. T. 166; n W. K. 471 ; 122 E. li. 285; 
nom. R. V. Pbaiison, 1 New Rep. 373, Ex. Oh. 
Annotations : — Coiisd. Brown v, AlabaHter (1887), 37 Ch. D. 

490. Distd. WcHt i'cckhajn v, Geary (1889), Trist. 189. 

Apld. 1’hillin.s v. Low. [1892] 1 Ch. 47. Oonid. Milner’s 

Safe Co. V. G. N. & City lly^ [1907] 1 Ch. 208 ; Hansford 

V. Jafiro. [1921 ] 1 Ch. 322. Rftid. Dodd v. BuroheU (1862), 

1 H. & C. 113 ; Bolton v. Bolton (1879), 11 Ch. D. 968 ; 

Brett V. Clowser (1880), 6 C. P. D. 376 ; Ford v. Mot. &; 

Mot. Dlst. Ilys. (1886). 17 Q. B. 1). 12 ; Deacon v. S. K. 

Ky. (1889), 61 L. T. 377 ; NlchoUs v. Nlcholls (1899), 81 

L. T. 811 ; Schwann v. Cotton, [1916] 2 Ch. 459. Mentd. 

PolcJen V. Bastard (1863). 4 B. & S. 258. 

288. .] — Testator, who died in 1832, 

devised several freehold liouses in the City of 
London with their appurtenances ” to various 
devisees. They were adjoining houses & had been 
built by testator, each of them being partly a 
dwelling-house & partly a warehouse. They all 
communicated with a passage, a cul-de-sa(;, which 
ran along the backs of the i)rcmise8 into a side 
street, & had been constructed by testator for the 
convenience of the several houses, & had always 
been used in connection with them. Testator did 
not devise the passage or make an express grant 
of any rights of way over it to )iis devisL*es. Pltfs., 
who own the two houses abutting on to the iiassage 
at its open end, & defts.* predecessors in title, 
who owned the adjoining house higher up the 
passage, had for many years used the passage for 
loading & unloading vans for tlie purposc‘S of their 
respective businesses. Pltfs. now sought to 
restrain defts., who had acquired, tUc built a railway 
station upon, the site of the last-mentioned house, 
from obstructing the passage by using inviting 
their passengers to use it as a thoroughhirc! to or 
from their cation: — Held: (1) a grant to the 
several devisees of a right of way contemplating 
such user as would be required for busintjss as 
well as domestic purposes must bti implied from 
the surrounding circumstances; (2) a railway 
station was not & could not have been in the con- 
templation of testator, & was, both in consti’uction 
& mode of occupation something entirely different 
from any dwelling-house, wai’ehoust*, or even 
manufactory, that could have been erected on the 
land ; (3) defts. having made it impossible that 
the passage should be used by them for the pur- 
poses for wliich it was designed, & for which it had 
in fact been used, their right was not, under the 
present circumstances, oxercisablti at all. 

Senible : (4) a right of way thus suspended is 
capable of being revived. 

(5) The construction of an imjilied grant of a 
right of way by evidence of user, exeinplilled. — 
Milner’s Safe (Jo., Ltd. r. (Ireat Northern & 
City Ry. Co., [1907] I Ch. 208 ; 75 L. J. Ch. 807 ; 
95 L. T. 321 ; 22 T. L. R. 706 ; 50 Sol. Jo. 668 ; 
varied, on apj)eaU [1907] 1 Ch. 229, C. A. 

289. Use of pump.] — Polden v. Bastard, 

No. 60, ante. 

290. Light.] — The owner in fee of a 

house & an adjoining held over which the light 
required for the windows of the house passed 
devised the house to A. & the field to B. : — Held : 
the right to light over the field passed to the devisee 
of the house, & the devisee of the land had no right 
to obstruct the light. 

If the owner of the house & field by deed, for 
value, grants the house but retains the field, it is 
settled law that a right to the light required for the 
enjoyment of the house passes the grantee. . . . 
The conveyance operates as an implied grant of 
the light. Blocking of the windows by the 
^antor is regarded as an attempt on his part to 
derogate from his grant, a form of expression wliich 


assumes that the right to light has passed to the 
grantee (CHrrry, J.). — ^Phillips v. Ix)w, [1892] 
1 Ch. 47 ; 61 L. J. Ch. 44 ; 65 L. T. 552 ; 8 
T. L. R. 23. 

Annotations: — OoilSd. Corbett r. JoiiaH, [1892] 3 CJli. 137 ; 

Hohwonn v. Cottou, [1916] 2 Oh. 459. Refd. Nlcholls v. 

Nlcholls (1899), 81 L. T. 81 1 ; Milner’s Safe Co. v. G. N. & 

City Ky., [1907] 1 Oh. 208. 

291. Water supply.] — Testator, who died 

in 1902, by his will made in 1898 devised 
Blackacre, of which he was then in occupation, 
& tlie appuitcnances to pltf.’s predecessors in 
title, & Wliiteacre & the appurtenances to the 
predecessor in title of the present owner, whose 
husband gardener wei*e defts. Blackacre was 
supplied with water by an underground pipe 
leading from a stone well at Greenacjre, through 
Whiteacre. This pipe was openly laid by the 
testator in 1893, but there was no evidence as to 
what, if any, arrangement was made with the 
then owner of Greenacre. 3’ht3 supply was 
originally used for the house & garden of Black- 
acre, but after 1894 it was used for the gardem 
only, though the house connection was still 
availalrfe. The well was fed by percolation fi*om 
some untraceablcj spring, & the spring was pra(;ti- 
cally continuous. Th(3 well had long since been 
covered by a stone slab & sods. & when the present 
owner of Greenncre bought in 19J2 he w^ un- 
aware of the existence of the well or the pipe, & 
was told there were no easements. 

The present owner of WhiteacD^ purchased in 
1913 without notice of the existence of the pipe 
or any easement. In 1914 a new carriage drive 
was made through Whiteacre, & the pipcj being 
then discovered & found to be in the way, defts. 
as agents of the owner, who was abroad, cut & 
removed part of it & stopped the flow of water, 
whereupon pltf. brought an action for an injunc- 
tion -Hc/d ; (1) the effect of the will was to 
devise Blackacnj witii the right of passage of such 
water as might flow through the pipe;, & to devise 
Whiteaci-e subje(;t to that right ; (2) the pipe 

easement, not being determinable at the will of 
the owner of the alleged servient tenement 
Wliiteacre, was not precarious as between the 
owners of Blackacre tVs Whiteacre, & was ther(3foi*e 
capable of creation by implied grant ; (3) defts. 
were not entitled to rely on an alleged Jm teriii 
in the owner of Greenacre to stop the water on 
the ground that the enjoyment against him iiad 
been “ c/fim,” & that his well was only being fed 
by percolating water ; (4) the easement being 

one which depended not on implied covenant, but 
implied grant, the maxim that a grantor cannot 
doiogate from his own grant applied, & the present 
owner of Whiteacre could not only therefore rely 
on the equitable defence of being a purchaser for 
value without notice ; (5) the condition that the 
enjoyment must be nec vi, nec clam, nec precario, 
was a condition necessary to the acquisition of an 
easement by prescription, & liad no reference to, 
& was in fact in the nature of things excluded, 
where the acquisition was by grant. — Schwann 
V. Cotton, [1916] 2 Ch. 459 ; 85 L. J. Ch. 689 ; 
115 L. T. 168 ; 60 Sol. .To. 654, C. A. 

292. Continuous easement.] — Polden v. Bas- 
tard, No. 60, ante. 


Sub-sect. 3. — On Escheat. 

293. Whether easement implied on escheat of 
estate of common owner.] — To an action of tres- 
pass over close A., deft, pleaded that S., in his life, 
was possessed of close A. adjoining a highway 
as tenant of the manor of H. & of close B. adjoin- 
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ing clo^ A ., as tenant o! the manor of T. ; that 
duri^ , ^ way of necessity from the 

highway over close A. to close B. ; that on his 
death close A. e^heated to the lord of H., & close 
B. to the lord of T., who, by virtue of the premises, 
from the death of S. & until the time when, etc. 
necessarily had, & still of right ought to have, 
the s^e necessary way over close A. from the 
said ^ghway to close B., which had been had <fc 
used by S. during his lifetime :--Held : pltf. was 
entitled to judgment on such plea, no 7 b obstante 
veredicto ; (1) because a right of way of necessity 
wuld omy be created by grant, express or implied, 
& title by escheat was not equivalent to title by 
p*ant ; (2) because, if even escheat were equivalent 
to grant, the plea did not allege that the lord of 
the manor of T. had no other way to close B. fi*om 
the Inghway at the time when, etc., than tliat 
which 8. had during his life. — ^PitocTOR v, Hodo- 
HON (1855), 10 Exch. 824; 3 C. L. 11. 755 ; 21 
L. J. Ex. 105 ; 15(5 E. K. 074. 

JnnokUwm to (L) Refd. l^iarsou V. Sponcor 

1 15. ^ 8. 571 ; Doacou r. S. Jfl. lly. (1881)), (>1 L. T. 577. 


Momd. Hoai-o w. Metropolitan Board of Works (1874). 
E- » Q. B. 2‘JC ; A.-O, v, Homer (1884), 14 Q. B. P. 

297. 


Sect. 3.— BY PRESCRIPTION. 

Sub-sect. 1. — In General. 

294. Presumption of legal origin.] — Howell 
XiNtJ, No. 34, ante. 

295, -,] — The general principle upon which 

PJ^^SBmption should be allowed ... is this, that 

that which lias been done should be presumed to 
bo rightly done. . . . Applying it to tlie question of 
a right of way. If we And tlie act lias been often 
repeated (for the occasional use of a walk or path 
across a man's field would be hardly such a use 
as would establish the right), but if the act must 
noccs^rily Jiave been often repeated with tlie 
knowledge of the poisons acting upon an adverse 
^^ords a strong presumption in favour 
of the right so exercised. The sam(i principle is 
to be applied to presumptions in the case of light, 
or of flowing water. In each of these cases there 
must be a long continuance of (mjoyment to 
warrant the presumption (Abhoti’, O.J.). — Bart- 
lett V. Downes (1825), 3 B. & C. (51(5 ; 1 G. & I*. 
r)22 ; 5 Dow. & By. K. B. 52(5 ; 3 L. .1. O. S. K. 15. 
fiO; 107E. K. 8(51. i 

. --Monti. W^yimc e. (hltfilh (1820), 8 Dow. & 
ity. K. B. 470. 

296, ,] — A custom wliudi has (‘xisGul 

.JP'. immemorial without inteiTuptiori ■ 

within a certain placis & which is cei-tain A • 
rcasoimble in itself, obtains the force of a law, ■ 
& elTect, the common law within that place [ 

to w'hich it extends, though contrary to the general j 
law of the realm. In the case of a custom, there- ) 
lore, it is unnecessary to look out for its origin ; j 
If prescription, which founds | 

Itself upon the prcsumiiiion of a grant that has ! 
Been lost by process of time, no })rescription can ' 
nave had a legal oiigin where no grant (iould liavti ! 
been made to support it (Tindal, G..J.). — Lock- ' 
WOOD V. Wood (1844), (5 Q. B. 50; 13 L. J. Q. B. . 

T, O. S. 139 ; 8 Jur. 543 ; 115 E. Jt. 

n ’w proceedings (1845), (5 

^6* B. (17, n. 

Mercer v. Denuo, [19041 2 Ch. 581. 
(^iwtablo r. NIcUolson (18«:5). 14 C. B. N. 8. 2,50; 

V. Dmyfiis (1913), 108 L. T. 30. 
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the time of the pacing of 9 Goo. IV. 

as * 4 ^’ proscription 

ancient Itehta was a law which 
could he appliod In N.S.W. within the 


-.] — Wo must bear in mind the 
cardinal rules of prescription, first, that no length 
of enjoyment can establish a title which could 
have no legal origin, as, for instance, of an estate 
or interest which the law does not recognise ; & 
next, that antiquity of time justifies all titles, 
& supposes the best beginning the law can give 
them.” Ho that, if evidence be given, after long 
enjoyment of propei*ty to the exclusion of others, 
of such a character as to establish that it was 
dealt with as of right as a distinct & separate 
property, in a manner referable to a possible 
legal origin, it is presumed that the enjoyment 
in the manner long used was in pursuance of such 
an origin, which, in the absence of proof that it 
was modern, is deemed to have taken place beyond 
legal memory (Willbs, J.). — .Toiinson v. Barnes 
(1872), I.. K. 7 0. P. 592 ; 11 U J. 0. P. 250 ; 27 
L. T. 152 ; affd. (1873), L. K. 8 O. P. 627, Ex. Ch. 
AniUiUitvma : — Held. Saltash Coi-pn. r. Goodman ( 188 t). 
29 W. It. 939 ; Brocklobunk v. ThompHon, [10031 2 Ch. 

344 ; A.-G. v. Hornop (No. 2), [1913] 2 Ch. 140. Mentd. 

8impt!ton v. GodinanchoHtor Coppn. (1897), 77 L. T. 40U. 

298. .] — For more than forty years 

without intcrniption the owner oE a house used a 
cart way from liis stables through the yard of an 
adjoining inn to the i)ublic road, paying each year 
15s. to ilie owners of the inn yard. There was no 
agreement in writing, & no conclusive (evidence 
as to the origin of or the consideration for the 
payment : — TIM : (1) the inference of fact drawn 
from the evidence was that the payment was 
made for leave to use the way ; (2) tlicre had been 
no enjoyment of right within Prescription Act, 
1832 (r. 71), 8. 2 ; & there was no groumi for pre- 
suming a lost grant. 

(3) The common law doctrine is that all pro- 
scription presupposes a grant. But if tlio grant 
is proved & its terms are known, i)rcscription has 
no place (Loud Iandley). 

(1) There is certainly no need to rcsoft to the 
presiiinption of a lost grant wlum the facts of the 
case, so far as thc^y ai*f5 known, suggest a much 
simpler a . more natural explanation (Ij01M> 

[ MA(^NA(jjrroN). — Gaudnek r. Hodgson’s Jvin(«- 
STON BitEWEKY (n»., (19031 A. (J. 229 ; 72 J.. J. (lit, 
558; 88 L. T. (398; 52 W. U. 17; 19 T. L. It. 
158, 11. L. 

AuHotatwns : -A» to (4) Refd. A.-G. c. lloriicr (No. 2)* 
11913] 2 Ch. HO ; Jiydl v. HoUillold, [I9J4] 3 1C. B. 911. 
fUtntrullu, Mentd. llyiiiuii v. Vuu Don Burgli, [1907] 2 Ch. 
510. 

299. ,| — In an acition for a declaration that 

pltE. is entitled to an ancient ferry & an injunction 
restraining deft, from disturbing pltf. in the en- 
joyment thereof, where disturbance is not preved, 
the ct. ought to make a d(?claration of idtf.’s title. 

Pltfs. (dairruid to be entitled to an ancient ferry 
from point (o i)oint on the riv<jr Tliamcs. The 
lands on both sides of th(3 river shoiily below 
pltfs.’ ferry had been recently aciquired for the 
public? for purj)oses of recreation, & the lands on 
the north side had been laid out as a public park, 

& as a conscMiuencc the public resorted to this part 
of thej river in large numbers. Defts., under a 
licence from the authority owning the park, 
moored a barge in tlic river adjoining the park 
within (500 yards of pltfs.' ferry, &: for the con- 
venience of the public visiting the park set up a 


moaiifriK of WJcf . 2 1 & Uicrofon:, becjamo 
part (»f thcj law of lli/it colony by virLuc? 
of that HCict., evou if it hod not bcicri 
brought with thcmi to thcj colony 
by the flint Kotllcin.— -DKiiOHEiiY v. 
PEIUIAXUNX' TUUHTEli Co. OF NKW 


South Walks (1901), 1 C. L. 11. 283.— 

AUS. 

n. fVtiere Enolisti law applie^ahU— 
Law prior to Prescription Act , )— Ttt cases 
where English law is applicablo, tho 
law of prescription is that existing In 
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Sect, 3 . — By preacripti mi : Sub-aecta, 1 2.] 

ferry aeross the river between the barge & some 
steps on the opposite side. In an action for 
disturbance of ferry: — Held: defts/ ferry was 
not a disturbance of pltfs.’ 

The acquisition of rights, as well by prescription 
at common law as by the presumpuon of lost 
OTant, depends on the i)roof of long user or practice 
for which a legal oii^ will, if possible, be pre- 
sumed, & which would have been unlawful vdth- 
out some such presumption (Lord Parker). — 
Hammbrton V. Dysart (Earl), [1916] 1 A. 0. 
67 ; 86 L. J. Ch. 33 ; 113 L. T. 1032 ; 80 J. P. 

5 60 Sol. Jo. 666 ; 13 L. G. B. 
1256, H. L. ; rcvaq, S. 0. nom. Dysart (Earl) 
V. Hammbrton & Oo., [1914] 1 Oh. 822, 0. A. 

General Estates Co. v, Beaver. 11914] 


300. Prescription not applicable — If root of 
title proved.] — (1) The law of prescription docs 
not apply to land where the true root of title is 
proved. 

(2) Wliere a grant was made by the French 
Crown of the seigniory of an island off the coast of 
Canada, with the right to es^blish stations for 
fishing & hunting on the mainland, with the 
privilege of taking the timber & land necessary 
for such stations : — Held : it did not confer any 
seigniory on the mainland. 

(3) Where, in consequence of erroneous state- 
ments as to the effect of a former grant & a recog- 
nition by the Crown, a reputation had arisen that 
a seigniory existed, contrary to the true facts, & 
an Act of Parliament was passed dealing with 
such seigniory as existing, & altering its tenure, 
& defining its extent by a schedule to be drawn 
up as therein provided i—Held : the Act & 
schedule were conclusive as to the existence of the 
seigniory & its boundaries. — Labrador Co. v, B., 
[1893] A. O. 104 ; avb nom, Labrador Co. v, B., 
B. V, Labrador Co., 02 L. J. P. C. 33 ; 67 L. T. 


Annotations :--A8 to (1) Reid. A.-G. v, Homer (No. 2). 
flOlS] 2 Ch. 140. Oeneroav, Mentd. To^Sit r. uidoH 
Bank of Canada (1803). 03 L. J. r. O. 25. 

301. .] — Gardner v. Hodgson’s 

Kingston Brewery Co., No. 298, ante. 


Sub-sect. 2. — ^Who may Prescribe. 

302. Parishioners.] — Parishioners cannot pre- 
scribe either in matter of easement or interest. — 
Foxai^ r. Venables (1690), Cro. EUz. 180 ; 78 
E. B. 436. 

80^ — T'l — Goodday V. MiCHELii (1696) 
Ci*o. Ehz. 441 ; Owen, 71 ; 78 E. B. 681. 

0837). 7 Ad. & El 

409. Mentd. Brooklobonk r. Thompson. [1903] 2 Ch. 344 

304. Inhabitants.] — (1) In an action for stop* 
^ pltf. must prescribe in him who hac 
the inheritance, for an allegation that all occupiers 
of a certain close ought to have a way for them 
their servants, etc. is not sufficient ; but in- 
habitants may prescribe for an easement, etc., ii 
the soil of another. 

(2) In an action for stopping a way to the wife’t 
close previous to the marriage, the husband oughl 


to join. — ^B aker v, Brbrbman (1636), Cro. Car. 
418 s 79 E. B. 964. 


AnnataHons : — As to (1) Consd. A.-G. v. Aoton L. B. (1882), 
31 W. R. 163. Befd. Paine v. Partxioh (1691), Carth. 191 ; 
Orouthor v. OldleUd (1706). 1 Balk. 364 ; Fitch v, RawUng 
(1795). 2 Hy. Bl. bs ; Lockwood v. Wood (1844), 6 
Q. B. 60 ; Mercer v, Denne. [1904] 2 Ch. 534. 


806, .] — The inhabitants of a town cannot 

prescribe for an easement in alieno solo, as stallage, 
or claim exemption by grant, & where a charter 
for a market was granted to A. in 1639, & in 1640 
a deed was executed between the grantee of the 
market, & certain persons representing the in- 
habitants, which contained a clause exempting 
the inhabitants from toll, & there was evidence 
of exemption subsequent to the deed, but no 
evidence of any exemption before, or of any market 
being in existence in 1639: — Held: it was a 
misdirection to direct the jury that they must 
infer the exemption originated in some custom 
independent of the deed. — Lockwood v. Wood 


(1846), 6 Q. B. 67, n. ; 1 New Pract. Oas. 293; 15 
L. J. Q. B. 36; 0 I.. T. O. S. 147 ; 10 .1. P. 424 ; 
10 Jur. 168 ; 115 E. B. 20 ; 'previmia pioceedinqs 
(1844), 6 Q. B. 50, Ex. Ch. 

306. Owner in fee.] — In pleadii^ a prescrip- 
tion for an casement, it must be laid in him who 
has the fee. — ^Matches v, Bouoiiton (1673), 
Freem. K. B. 367 ; 89 E. B. 260 ; sudy 7mn. 
Matthews v, Bowtel, 3 Keb. 218 ; sub nom, 
Mathews v. Bowtel, 3 Keb. 243, 263. 

307. ,] — ^A prescription can only be an- 
nexed to an estate m fee, &, therefore, in pleading, 
it must be expressly alleged that the party was 
seized in fee. — Scoble v. Skelton (1682), 2 Mod. 
Bep. 318 ; 2 Show. 196 ; Skin. 36 ; 80 E. B. 1097. 

308. .] — Where a way had been used 

adversely &> under a claim of right, for moi‘c than 
twenty years, over land in the possession of a 
lessee who held under a lease for lives granted by 
the Bishop of W. : — Held : (1) under Inscription 
Act, 1832 (c. 71), this user gave no right as against 
the bishop, did not affect the see ; (2) as the 
user could not give a title as against all persons 
having estates in the locus in quo^ it gave no title 
as against the lessee & the persons claiming under 
him, & no title was gained by an user which did 
not give him a valid title as against the bishop, & 
permanently affect the see. 

(3) The declaration for disturbance of the 
above-mentioned right of way alleged that pltf. 
was possessed of a certain wharf, close, & premises, 
& by reason thereof, ought to have had, & still 
of right ought to have, a certain way from this 
wharf, close & premises into, etc., as to the wharf 
&> premises belonging & appertaining : — Held : 
the declaration was sufficient, & the way might 
be claimed as appurtenant to pltf.’s possession of 
the land at the time of the injury committed. 

(4) If the way shall appear to have been en- 
joyed by claimant, not openly & in the manner 
that a person rightfully entitled would have used 
it, but by stealth as a ti^espasser would have 
done — ^if he shall have occasionally asked the per- 
mission of the occupier of the land — ^no title would 
be acquired, because it was not enjoyed, ** as of 
right.” For the some reason it would not, if 
there had been unity of possession during all or 
part of the time, for then claimant would not have 
enjoyed ” as of right ” the easement, but the soil 


passing of tho 
Iresoription Act. — B auraaf v. Ktikt- 
Kakformah (1889). 3 B. L. H. 
1 o. — IND. 
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o. Leasee-Sot in other land of 


lessor.]— A tenant of land, even if 
having a pennanent right of tenancy 
on tho land, cannot acoTiIro an ooBoment 
by presoriptlon in other land of his 
lessor.. — Nanx Ghandeb Cn aksr- 
BUTTY V. BAIKANTA NATH BxSWAS 


(1902). I. L. H. 29 Calo. 303.^1ND. 

p. On behalf of landlord .] — 

A lessee of land can aoQuire an easement 
on behalf of his landlord, a^urtonant 
to the land he oooapies.-'^TORBT v. 
Casey (1884). 3 N. Z. L. R. 283.— N.Z. 
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itself. . . . No title at all is gained by an user which 
does not give a valid title against all, & per- 
manently affect the see. Before Prescription 
Act, 1832 (c. 71), ... in practice the usual course 
was to state a grant by an owner in fee to an 
owner in fee (Parke, B.). — ^Bright v, WAiiKER 
(1834), 1 Cr. M. & B. 211 ; 4 Tyr. 602 ; 3 L. .T. Ex. 
250 ; 149 B. K. 1057. 

AnnoktUana : — As to (1) Oonid. Wright t). Williams (1836). 
Tyr. Sc Or, 375 ; Palk v. Shiuner (1852). 18 Q. B. 568 ; 
Winship V. Hudspeth (1851). 10 Exch. 5 : Harris v. Do 
Pinna (1886). 33 Ch. D. 238 ; Pear v. Morgan, [1006) 
2 Ch. 406. Reid. KUgour v. Gaddos, [1004] IK. B. 457 ; 
Hlohardson v, Graham, [1908] 1 E. B. 30. Aa to (2) Comid. 
Harris v, De Pinna (188^, 33 Ch. D. 238 ; Wheaton r. 
Maple, [1893] 3 Ch. 48. Befd. Monmouthshire CTanal Co. 
V. Harford (1834), 1 Cr. M. Sc 11. 614 ; Tickle v. Brown 
(1836), 4 Ad. Sc El. 369 ; Onluy v. Gardiner (1838). 
4 M. & W. 496 ; Harbidgo v, Warwick (1849), 3 Exoh, 


Co. (1903), 72 L. J. Ch. 558. As to (4) Coiud. Fear v. 
Morgan, [1906] 2 Ch. 406. Reid. Salkold v. Johnson 
(1848), 2 Exch. 256 ; Winship v. Hudspeth (1864), 10 
Exch. 5 ; Dadtou v» Angus (1881), 6 App. Cas. 740 ; 
Hollins V, Voraey (1884), 13 Q. B. D. .304 ; Damper v. 

Bassett, [1901] 2 Ch. 350 ; Gardner r. Hodgson’s Kingston 

Brewery Co. (1903), 172 L. .T. Ch. 558. (Jenemlly, luiltd. 

Hyiuons v» Leaker (1885), 63 L. T. 227 ; White r. Harrow, 

Harrow v. Marylcuono District Property Co. (1902), 80 

L. T. 4. 

309, ,] — ^An easement, such as a riglii of 

way, cannot, under Prescription Act, 3832 ic. 71), 
s. 2, be acquired by a tenant by user over laud 
occupied by another tenant under the same land- 
lord, even if that user has existed for the period 
of forty yearn mentioned in the sect. 

The point was early taken that this provision 
applied to a claim of the right to light under 
sect. 3 of the Act, but it was held that it did not, 

that the access of light need not be enjoyed as 
of right, in order to confer a title to it under the 
Act. With regard to oasemente, such as a right 
of way, the reason why a prescriptive right of 
way cannot be acquired by user by one t(;nant 
over land in the occupation of another tenant of 
the same owner is that the enjoyment of tlie 
easement in that case would not be as of right 
(Collins, M.H.). 

An easement can only be acquired by prescrip- 
tion at common law where the dominant & servient 
ten(?mcnts respectively belong to dilTercni. owners 
in fee, the essential nature of such an ciasement 
being that it is a right acquired by the owner 
in fee of the dominant tenement against the ownf^r 
in fee of the servient tenement (Mathew, Jj.J.).-— 
Kilgouu V. Gaddes, [1904] 1 K. B. 457 ; 73 
L. J. K. B. 233 ; 90 L. T. 004 ; 52 W. K. 438 ; 20 
T. L. R. 240, 0. A. 

Annoiationa ^onsd. Derry v, Sanders, [1910] 1 K. B. 223. 

Refd. Cory v, Davies, [1923] 2 Ch. 95. 

810. Tenant for life.] — Goodday v. Michell 
( 159.5), Oro. Eliz. 441 ; Owen, 71 ; 78 E. R. 081. 
Annotationa : — ^Mentd. Taylor v. Dovey (1837), 7 Ad. Sc El. 

409 ; Brooklobauk t>. Thompson, [1903] 2 Ch. 344. 

311. Lessee.] — Goodday v. Micmeij. (1595), 
Cro. Eliz. 441 ; Owen, 71 ; 78 E. R. 081. 
Annotationa: — ^Mentd. Taylor v, Devoy (1837), 7 Ad, Sc El. 

409 ; Brooklebank v, Thompson, [1903] 2 Ch. 344. 

312, ,] — ( 1 ) A lessee for years cannot pro- 

scribe in his own name. Such a prescription is 
bad after verdict. 

(2) In a possessory action for an injury to an 
casement, pltf . need not set out his title. — 1 )awney 
V. Cashpord (1697), earth. 432 ; 90 E. R. 851 ; 
8vh nom, Dorn v. Gashford, 1 Com. 44 ; 1 Ld. 
Raym. 266 ; 1 Salk. 363. 

Annotationa : — Aa to (2) Raid. Crouther v. Oldfelld (1700), 1 
364 ; Richards «. Fry (1888), 7 Ad. Sc El. 698 ; 

Thriscutt V. Martin (1840), 18 L. J. Ex. 201. 

818. J — Lessee for years cannot prescribe 


to have cattle watered in a close. — S miih v, 
Morris (1732), Fortes. Rep. 340 ; 02 E. R. 881. 

314 , ,] — Where A. & B. are in possession 

of lands as lessees under C., B. cannot prescribe 
for a right of way over the land of A. — Iarge v. 
Pitt (1797), Peake, Add. Cas. 152, N. P. 

315 , ,] — A. & B. occupied adjoining 

premises under C., their landlord, & B.’s premises 
were supidied with water by moai^ of a pipe 
from A.’s premises. , A, & B.’s premises were put 
up for sale by auction in different lots, it being 
made a condition tliat the premises were to be 
sold subject to rights of water & otlier casements 
subsisting thereon. A. & B. purchased at the sole 
the premises severally occupied by them : — Held : 
(1) B.’s supply of wattir from A.’s premises was 
not an easement which could be enforced against 
a purchaser, it being simply a licence from the 
landlord for B. thus to obtain water during his 
tenan(;y ; (2) A. was, therefore, entitled to a 

decree for specific performance of his conir^t to 
purchase the premises occupied by him, without 
any reservation to B. of right of water. — R ussp'iJj 
V. Harford (1866), L. R. 2 Eq, 507 ; 15 L. T. 
171 ; 14 W. R. 982. ^ . 

316 , .] — By deed in 1791 A. obtamed a 

demise from B. of an underground drain to be then 
constructed in B.’s land for the piirposo of con- 
ducting water from A.’s mill so long as an annual 
rent of £2 2». should be paid by A. to B. In 1836 
the demise of 1791 was put an end tcj. & libciiy 
was given to A., who was at that time yearly 
tenant from B. of the land through wliich the 
drain ran, to change the drain of 1791, & to sub- 
stitute a new cut for conducting pure & clean 
water at the like rent of £2 2«. The new cut was 
made & used for pure water, & the old dram, as 
pltf. alleged, continued to bo used for foul water, 
in 1866 the land througli which tlu? drams ran 
was sold to U., & in 1867 A.’s yearly tenancy of 
the land was determined. In an action by A. 
in 1879 to restrain 0. from interfenng with his 
use of the old drain, to which lui claimed title by 
prescription from alleg(».d open & umnterrupted 
use Sc enjoyment tiiereof fi*oni 1 836 i—Hcld: until 
1 867 A. could not o,Cfiuire an cascnient m the land 
of which h<^ was yearly tenant, distinct frcmi the 
use Sc enjoyment of such land, as against B., his 
landlord, assuming the open & uumteirupted 


h. J. Oh. 783 ; 20 W. K. 818. . , . 

317 . .]_in July, 1852, pltf, purcha^d & 

tcHik a conveyance of the freehold of a P*®ce of 
land on wliich ho had, in the same year, built two 
houses. In Hept. 1802, deftfl., who m 1801, 
purchased a (h'own lease, which liod been granted 
in 182« by the Comrs. of Woods & Forests under 
their statutory powers, of certain adjoining ouild- 
ings for the residue of a i»erm which would expire 
in 1914, surrendered the lease to the Crown upon 
the terms of an agreement, with the Crown & the 
Comrs. that tlK^y, defts., should erect new budd- 
ings in place of the old, & tliat, on 
tiie Comi-8. should grant them » 
then proceeded te pull down the old ^ 

erect new ones, which, pltf. complaineiL woidd 
obstruct the ancient lights m lus 
new lease had yc‘t bwm granted to 
their agreement. In an action breught by pl^ 
against defts. for an injunction te restrwn them 
from obstructing his ancient lights, pltf. 
tended that ho Imd acquired as mdcfeasible wgnt 
to light, not only as against defts. as le^es, but 
also as against the Crown as revepsioncrs : 
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Se ct, 3. — By j jrcac r ipii on : S vb-se ctft, 2 , 8 d? 4, A. ] 

jffcW ; (1) Prescription Act, 1832 (c. 71), s. 2, did 
not apply to the easement of light ; (2) sect. 3, 
which applied to light, did not bind the Crown ; 

(3) under the circumstances no lost grant of light 
could be presumed as against the Crown or its 
lessees ; (4) as jdtf. could not establish a right 
against the Crown as reversioner, he could not 
establish a right against the lessees, inasmuch as 
an easement, if acquired by prescription, either 
at common law or under the statute, must be 
absolute & not for a term of years. 

Tlie whole theory of prescription at common 
law is against presuming any grant or covenant 
not to interrupt, by or with any one except an 
owner in fee . . . An easement for a term of years 
may, of course, be created by grant ; but such an 
easement cannot be gained by prescription, &, 
not being capable of being so acquired, it docs not 
fall within the scope of l^rescription Act, 1832 
(c. 71) (Lindley, L..I.). — Wheaton v. Maple & 
Co., [1893] 3 Ch. 48 ; 32 I.. .T. Ch. 963 ; 69 1.. T. 
208 ; 41 W. 11. 677 ; 9 T. L. It. 559 ; 37 Sol. .lo. 
615 ; 2 R. 549, C. A. 

AnnotaHona : — As U) (2) Consd. Fear r. Moi-gaii, [19061 2 Cli. 
406. Befd. A.-U. V. Dc KeyHor’H Hoyal Hotel. [10201 
A. C. 508. As to (4) Conid. Kilffour r. GaddoH, [19041 
1 K. H. 457 ; Fear v. Mnrffan. [19061 2 (^h. 406. Refd. 
UiohurdBon v. Graham, [19081 1 K. B. 39 ; Ooi*y u. UavicB, 
[19231 2 Oh. 95. 

Sec, aUo, Sub-sect. 6, C). (a), post. 


Sub-sect. 3. — What Easements may be Pre- 

SCIilBED FOR. 

318. Right must be capable of creation by 
grant.] — Nothing may bo good by prescription, 
but that which may have beginning by grant, & 
also prescription is incident to the person, & cus- 
tom to some place, & holds place in many places, 
which cannot be by grant (Coke, C..T.). — Rowles 
V. Mason (1612), 2 Brownl. 192 ; 123 E. It. 892. 

810 , ,] — i^cKWooD v. Wood, No. 305, 

ante, 

320. .] — Creykb V. llATPiELi) Chase 

l^VEL CORPN. (1896), 12 T. L. It. 383 ; 40 Sol. Jo. 
531. 

321. Right must be capable of legal origin.] — 

.Tohnson V, Barnes, No. 297, ante, 

322. .] — A pi*escriptive riglit to a several 

oyster fishery in a navigable tidal river was proved 
to have been exercised from time immemorial by 
a borough corpn. & its lessees, without any qualifi- 
cation except that the free inhabitants of ancient 
tenements in the borough had from time im- 
memorial without inteiTuption, & claiming as of 
right, exercised the privilege of dredging for 
oysters in the loom in quo from Feb. 2 to Easter 
Eve in each year, & of catching & carrying away 
same without stint for sale .& otherwise. This 


usage of the inliabitants tended to the dcErtruction 
of the fishery, &, if continued, would destroy it : — 
Held: (1) the claim of the inhabitants was not 
to a profit d prendre in dlieno solo ; (2) a lawful 
origin for the usage ought to be presumed if 
reasonably possible ; (3) the presumption which 
ought to be drawn, as reasonable in law & probable 
in fact, was that the original grant to the corpn. 
was subject to a trust or condition in favour of 
the free inhabitants of ancient tenements in the 
borough in accordance with the usage. 

(4) It is clear law that while you may by custom 
claim an easement to be enjoyed over the land of 
another, you cannot by custom claim a profit d 
prendre in dlieno solo, ... A fluctuating & un- 
certain body cannot claim a profit d prendre in 
dlieno solo, & indeed cannot be the grantee of a 
several fishery or of any other kind of real property 
(IjORd Cairns). 

(5) The owner of the profit d 2 >rendre may take 
it in person or by his servants. But he may also, 
whether the profit is in gmss or ai)pendant to land, 
get the benefit of liis profit d jirendre, by selling or 
letting an interest in it, for a long(^r or shorter 
torm, to any person (japable of taking such an 
interest, & m long as that interest endures tlie 
donee has an irrevocable licence to take so much 
of the profit (IjORD Blackburn). 

(6) The law is . . . that prescription can only 
be of sometliing which could liave a lawful origin 
at common law (Lord Blackburn). — Goodman 

V. Salt ASH Corpn. (1882), 7 App. Cas. 633 ; 52 
L. J . Q. B. 193 ; 48 L, T. 239 ; 47 J. P. 276 ; 31 

W. K. 293, 11. L. ; affy, S. C, sub rmm, Saltash 
Corpn. v, Goodman (1881), 7 Q. B. D. 100, 0. A. 

AnnotcU'ifrna : — Aa to (2) Apld. Haigh r. West, [18931 2 Q. B. 
19 ; Eliot. V, BriHtol Curpri. (1895), 72 L. T. 752. Consd. 
A.-G. V, Wright, [1897 1 2 Q. B. 31 8 ; Harris v, Cliostcrllold, 
11911] A. C. 623. Re!d. Simpson v, Godmaiichost.cr 
Oorpu. (1895), 65 L. J. Ch. 154 : A.-G. v, Simpson, [1901 1 
2 Ch. 671: A.-G. v. Tonkin (1901), 18 T. L. R. ‘-9; 
Moi-cur r. Donno, [1904] 2 Ch. 534 ; Nesbitt v. Mablo- 
thoi-po V, C., [191 8 J 2 K. B. 1. Aato (3) Consd. Harris v, 
Chostorfleld, [1911] A. C. 623. Befd. NoiU v, Dovonshii'o 
(1882), 8 App. Cas. 135 ; Jie Ftco Fishermen of Favoi'shani 
(Co. or Fraternity of) (1887), 36 Ch. D. 329 ; Re (Christ- 
church Inelosui'o Act (1888), 38 Ch. J). 520 ; Re Norwich 
Town Close Estate Charity (1888), 40 Ch. D. 208 ; Re 
St. Stephen, Coleman Street, Re St. Mary the Virgin, 
Aldormanbnry (1888), 39 Ch. D. 492 ; Tllbnry v, Silva 
(1890), 45 Ch. D. 98 ; Ilaigh r. West, [1893J 2 Q. B. 19 ; 
Wheaton v. Maple, [1893J 3 (Jh. 48 ; A.-G. v, Simpson, 
[1001] 2 Ch. 671 ; A.-G. v. Antrobus. [1005] 2 Ch. 188 ; 
Mtshurdiuge i\ Purcell, [1008 1 2 Ch. 139 ; Foley’s Charily 
Trustees v, Dudley Corpn., [1910] 1 K. B. 317: A.-G. 
V, Horner (No. 2), [1013] 2 Ch. 140. Aa to (4) Befd. Smith 
V. Andrtms, 118011 2 Ch. 678 ; Haigh v. West. [1893] 
2 Q, B. 19 ; Mitcham Common Conservators v. Banks 
(1912), 76 J. P. 413. Orncrallu, Mentd. Poolcy’s Trustco 
V, Wetham (1886), 33 Ch. D. 76 ; Stanley v. Norwich 
Corpn. (1887), 3 T. L. H. 606 ; Blount v, Layard (1888), 
[1891] 2 Ch. 681, n. ; 1. R. Comra. r. Scott, Re Bootham 
Ward Stmys, York, [18921 2 6. B. 152 ; Tjme Improve- 
ment Conirs. r. Iiiirie, A.-G. v, Tyne Improvement Comm. 
(1899), 81 L. T. 174 ; Re Chnrch Patronage Trast, Laurie 
V. A.-Q., [1904] 2 Ch. 643 ; Rc Allen, Hargreaves v. 
Taylor, [1005] 2 Ch. 400 ; R. v. Income Tax Special 
Ck)mr8., Kx p. Univoi*8ity College of North W’^ales (1908), 
98 L. T. 446 ; Johnston v, O’Neill, [1911] A. C. 552; 
Re Wodgw^ood, Allen v, W’edgwood, [1915] 1 Ch. 113. 


PART HI. SECT. 8, SUB-SECT. 3. 

321 1. Riffht miiat be capable of legal 
origin.] — Pltf. sought to recover 
damages against, deft, for obstructing 
him in the use of a way adjoining pltf.’s 
property, which ho claimed to enjoy 
by vlrt.uo of user by himself & those 
imder whom he claimed for a period 
of forty years ; — JleJd : the more user 
by pltf, of the way in common with 
other parties, in the absence of any 
legal right, would not entitle him to 
recover damages against deft, for 
obstructing the way. — Ku^ r. Black 
( 1886), 7 R. & tJ. 222 ; 7 C. L. T. 326, 
390 : 14 S. C. R. 740.— CAN. 

821 U. .1 — In an ootlon for tros- 


j)aHs deft, pleaded a right of way in 
gross, claiming tho right to land at the 
shore & use tho way in question : — 
Held : in order to succeed in his defence, 
deft, must show that ho used tho land- 
ing & way “ as of right,” & even if 
during portions of each year deft, s 
user was such as would in time give 
him an casement, tho fact that, at 
another portion of tho year, the nsor 
become permissive, rendered unavailing 
the previous odverso user. Semble : 
a right such as was claimed could not 
be gained by prescription. — Hayks v, 
Hayes (1901). 40 N. 6. R. 320.- CAN. 

Q. Profeclion for ornamentation .] — 
There can ho no prosorlptivo right to 


a prtdection which has boon orooted 
merely for tho purooso of ornamenta- 
tion. — NBITTA ICUMARI DASST V. 
PlTDDOMONI Bkwah (1903), I. L. R. 30 
CJalc. 603 : 7 C. W. N. 649.— IND. 

r. Jiuilding overhanging land of 
another.] — Whore a man erects a 
building overhanging tho land of 
another, ho commits a trespass for 
which an action will lie against him ^ 
he will by prescription acquire a rlghl. 
to the space occupied by such projection 
& the right to maintain it in its position. 

RATHINAVELU MlTUALlARr. KOT.AND- 

AVELU PILL.U (1906), I. L. R. 20 Mad. 
511.— IND. 

8. Right to appropriate water ,] — 



Pabt hi. — Creation op Easements. 


67 


323. .] — A district council discharged 

sewage from the town of E. in their district 
through a sewer made in 1874 by their pre- 
decessors ; the outfall was in a tidal estuary 
below low-water mark. Pltf, held oyster beds 
upon the foreshore at E. by a possessory title 
acquired against the lord of the manor, who had 
had the foreshore, & a several fishery over it. 
These beds had been rendered unfit for the storage 
of oysters by the discharge from defts.’ sewer. 
Since 1892 there had been an increase in the 
volume &; clianges in the quality as well as in the 
method of discharge, of the sewage. In an action 
commenced by pltf. in 1902 to recover damages 
against defts. for the pollution of his oyster 
beds : — Held ; . (1) pltf. had a right to maintain 
the action ; (2) defts. had no prcsciiiptive light 
to discharge sewage so as to contaminate the 
oyster beds, they having by their acts of com- 
mission since 1892 brought about such con- 
tamination ; (3) defts., as a local authority had 
no common law right to discliargc sewage into the 
sea so as to contaminate the oyster beds, &, 
therefore, pltf. was entitled to damages. 

It is an unquestionable principUj of our law that, 
where there has been k)ng-continued enjoyment 
of an exclusive character of a right of a property, 
the law presumes tliat such enjoyment is rightful, 
if the property or right is of such a nature that 
it can liave a legal origin (Flktcjjkr-IVIoulton, 
L.J.). — Fos'rEHi?. Warblington Urban (^otjncit., 
[1900] 1 K. B. 048 ; 7.5 E. J. K. B. 514 ; 91 L. T. 
870 ; 70 .T. P. 233 ; 54 W. R. 575 ; 22 T. L. R. 
421 ; 4 L. G. R. 735, 0. A. 

Annotaiions : — Ah to (1) FoUd. Owen r. Favershain Cerpn. 

(1908), 73 J. P. 33. Befd. JoncH v. Llani^Bt U. C., tl91 1 J 

1 Oh. 393. 

324,, ,] —In answer to an action by the 

owner of an oyster fishery for an injunction to 
restrain a municipal corpn. from dis(jharging 
untreated sewage into tidal waters so as to pollute 


pltf.'s oyster beds, defts. pleaded tliat they had 
a right both at common law & by pi*e 8 cripti 9 n 
to discharge their sewage into the sea : — Held : 
on the autliority of Foster v. Warhlingion Urban 
District CouiiciU No. 323, ^ ante^ defts. had no 
right to discharge sewage into the sea so as to 
cause a nuisance, &- an injunction ought to bo 
granted. — Owen v, Eaveusiiam C-orpn. (1908), 73 
J. P. 33, C. A. 

325. Easement for term of years.] — Wheaton 
V, Maple & Co., No. 317, ante. 

Under doctrine of a lost grant.] — See Sub-sect. 

5, B., 'post* 


SiJB-HECT. 4. — Prescription at Common Iaw. 

A. Nature of User, 

326. Must bo open.]— '(1) Pltf. was the owner 
of a house built on a hill having a descent towards 
the west. Next to pitf.’s house was one belonging 
to another person, which adjoined a house belong- 
ing to defts. For upwards of thirty years the three 
houses had been out of the perpendicular, leaning 
towards the west. M'hcro was no evidence how 
the leaning originat(id, but it might have beim 
seen by any pei*son passing in the stnjet. It 
did not appear when the houses were built, or 
that there had been any connection between thorn 
cither in title, iiossession, or occupation, Tire 
lease of defts.’ house, which was the. lowest or 
westernmost, having cxiiircul, & the housti being 
out of repair, defts. agrticd with one R. that R. 
should pull down the house &; rebuild it, & that 
defts. would then grant R. a lease, R. pulled 
down defts.’ house, ’riio house adjoining sank 
furtiher towards the west, pltf.’s liouse, having 
lost its support, then fell down : — lIcM : defts.’ 
house not adjoining idtf.’s house, pltf. had ac- 
quired no riglit Jiave his house suppoitcd by 
defts.’ house. 


An casornent approprialo tlio waior 
of a Hi imm In a particular way, as i»y 
a (lani to turn the water in a part lciiilar 
direction, may bo acquired by an cx- 
elusive enjoyment for twenty yonr-s : 
& W’hero kuijU right is once creaUid it is 
perpetual, & passes with the in- 
heritance. — ^M cLean v, Davis (1805), 
0 All. 266.— CAN. 

t. Licence to nse drain.] — A 
farmer consented to water, which raine 
tlimugh a culvert, being curried off l)y 
means of a drain which ho dug himself, 
across one comer of his fai’in. There 
was no agi'comeni In writing, nor was 
ihoi*e any exiiondlturo of publhs money 
on the drain, & there was no considera- 
tion glvt^n for the use of the diulu ; — 
Held : thoic was only a licence to use 
the drain & such licence was rovoculde. 
The cause was a reciurlng one wlilcli 
would ripen into an easement by pre- 
scription If poniilttod to continue long 
enough to become such.— Tayj'/)ii i’. 
COLUNGWOOD (lUO.*!), 6 O. W. 11. 201 ; 
10 O. L. 11. 182.— CAN. 


PART III. SECT. 3, SUB-SECT. 4.- -A. 

326 i. Must be open .] — To establish 
a right of way the facta must show a 
bond fide, user of the disputed way for 
some intelligent & definite purpose & 
for a period or at time clearly stated. — 
O’Mara x \ Eden (1892), 40 N. 8. U. 
172. n.— CAN. 


826 ii. WhertJ the evidences 

given on behmf of pltf. in an action 
for obstructing a right of way. showed 
tan open & oontJiiuoiiH user by i»ltf. 
her husband extending over a period 
of 43 years ; — Held : it was not Incum- 
bent upon pltf. to show affirmatively 
that deft, had notice.— Baker v. 
Acadia Coal Co., Ltd. (1893), io 


N. 8. II. 364. —CAN. 


326 iii. .] — Tkrnan r. Flinn 

(1899), 40 N. S. 11. 167.— CAN. 


326 Iv. .1 -Thc» enjoyineut by 

i»U,f. of light & air tliroiigh apertures 
in th(^ wall of his house, when i(. is 
open & nianifest, not furtive or in- 
visible, be wlu'ii it. is not Iiad in sueh 
wise UK to involve the adinission of ariy 
ol>strnctivo rigid in the owner of the 
servient tenement, is an enjoyment “ as 
of right ” within Act J5 1877, h. 36.-’ 
Mathuradah NANDVALAinr r. Bai 
Amtiii (1883), 1. L. K. 7 Boin. 522. — 
IND. 


326 V. .1 "If a i)ei*Kon walks 

long tlKJ land of aiiotiier for tlijj bene- 
elal enjoyment- of oUi<*r land, & If 
lie enjoyment- of the other’s land does 
nt amount to exclusive noswjssion, 
liere Is no reuMm why Ills walking 
long the land without the permission 
f tlio true ownoi- & in the asstnl-lon 
f a light to walk should not liroat-o 
1 favour of the enjoyor a nreseriptivo 
ight of easement, simply because, ho 
list-akcnly Hiipposos tiiat he is the 
wuer of the land or asserts tliat his 
et of enjoyment is suffleieut to givo 
Im the ownership by proscription, 
he mere claim of I’le higher right of 
wnership wimld not pi-ovent a person 
rom acquiring the losiwr right of eoiw- 
lent pi-ovided ho could show that lie 
ssorted certain rights of enjoyment 
iver the laud In oueatlou for the benefit 
if another land »K*longlng to hJni. 
•lascmontB Act, s. 15, does not lequlre 
hat the title should bo claimed as an 
asement, but only ii-qulres tliat t.lie 
injoymeiit shoidil iKissess two pro- 
wrtlw, Tiz. (I) that, «- must 
Ight without Intorruptlon & (11) that 
b must bo us an coHcmeut. The first 


liiality is iiiUmdcd to show that 
mjoymeiit by UooiiHe or under a eon- 
-ract whleli would not ainnimii to a 
riant of an eaHemeni, would lie effoctiial 
n ensat-e a right l>y pmscription. I ho 
>ther fiualil-y is tliat tho enjoyment 
ihoidd bo as an eOHeiueiit, be not t-liat It 
ihould bo in tlie assertion of a claim of 
111 (Miseiiicnt-. — •KiiviiyV r. Ramasami 
1912), 1. Ij. R. 3S Mad. 1.— IND. 

326 vi. .1 -A farm solely in the 

)ci5upatioii of tho graiidfatlier of both 
»Uf. & deft, was aftcrwurtls divided 
ly their fathers, who got one mceint 
rom tlie laiuUord. Thei-e wei-e sub- 
leiiueuUy judicial rents fixed on iiotli 
ioldlngs. Pltf. had a right, of way by 
firescrlptlon through deft.’s yard, & 
n 1882 pltf. & deft, both made a raised 
mrt'jioHsage (-hrough the yawl, whieh 
[iltf. used without interruption until 
1896 i/cid ; pltf. had a right of way 
aver the raised passage. — Maiionv v . 
MauoNY (1897), 31 1. L. T. 109, 165.— 
IR. 

326 vii. .1 — ^Whei-o pltf. obtained 

X pi'esontment imdcr Gmnd Jury Act, 
1 . 60, to close up a UHoloHH road, & hod, 
ifter he obtained tho presentpont, 
iicorporated one fork of the road with 
Ids own land, but had permitted deft., 
who had a private right of way over the 
road, U) use tho other pari of It for 
boil yearn afterwards ; — HeM : deft, 
hod acquired a private right of way 
river the road, & was not affoetM by 
the iiroseiitincnt obtained 
O'Kkek^'E f. Dromky (1897), 32 

1. L.T. 47.— IR. 

326 vlii. A negative servitude 

cannot be acquired by proscription, 
unless there has intervened some act 
by which tho person claiming It has 
assorted it, & the opposing party has 
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Sect, 3 . — By prescri ption: Sub^ sect, 4, < fc ff.] 

Qu, : whether he would have acquired any such 
right if pltf.’B house had iminediately adjoined 
defts.’ house. 

(2) Supposing it [the right of support] does 
exist it must be either as a matter of absolute 
right, or as a matter of prescription, or under the 
Prescription Act, or as founded on some supposed 
lost grant. In any of these cases it can only exist 
if the benefit was one that was enjoyed as of right, 
which cannot be unless it was openly & vioubly 
enjoyed. An enjoyment must neither bo vi, 
precarw nor clam, it must be open (Bramwell, B.). 
— Bolohon V, Vintners’ Co. (I860), 6 H. & N. 
585 ; 28 L. J. Ex. 870 ; 33 L. T. O. S. 224 ; 23 
J. P. 424 ; 6 Jur. N. 8. 1177 ; 7 W. B. 613 ; 167 
E. R. 970. 

AniMtati(m8 : — As to (1) Reid. Hunt v. Poako (I860), John. 

705 ; Dalton v, An^ (1881). 6 App. Gas. 740 ; Lotnaitre 

V. Davies (1881), 19 Oh. D. 281. As to (2) Consd. Dalton < 

0 . Angus (1881), 7 App. Gas. 740 ; Union Dightorage Go. 

V. London Graving Dock CJo., 11902] 2 Oh. 557. OenercUly, 

Mentd. llussell v. Watts (1885), 10 App. Gas. 590. 

827. Must be physically preventlble- Or action- 
able.]— S turges V, Bridgman, No. 57, ante, 

828. Must not be precarious.] — Tomsett v. 
Wallis (1896), 40 Sol. .To. 498. 

Under doctrine of lost modern grant.] — Sec Sub- 
sect. 5, D. (b), post. 

Under Prescription Act, 1882 (c. 71).] — Sec Sub- 
sect. 6, 0. (5), post, 

B, Length of User, 

Under doctrine of lost modern grant.] — See Sub- 
sect. 5, D, (c), post. 

Under Prescription Act, 1832 (c. 71),]Sec Sub- 
scct. 6, 0. (c), post. 

329. Presumption of immemorial user— From 
long modern user — Unless contrary proved.]— (1) 

Wlien rights are claimed by prescription, the jury 
ought to be directed, that from modem usage they 
are warranted in presuming that the right claimed 
is immemorial, unless they are satisfied of the 
contrary by other evidence. 

(2) A port may be created in modern times, 
with a right to receive a port duty from all who 
come within its limits. A port duty ex vi termini 
implies a consideration for it. — J bnkinh v. Harvey 
( 1835), 1 Cr. M. ^ R. 877 ; 1 Gale, 23 ; 5 Tyr. 
320 ; 5 L. J. Ex. 17 ; 149 E. R. 1336 ; siibseguent 
proceedings, 2 Cr. M. & R. 393. 

Annotations: — As to (1) Gonid. Brune v, ThompBon (1843), 

4 Q. B. 543 : Bhophard v. Payue (1861), 16 0. B. N. S. 


132; Bryant v. Foot (1868), L. II. 3 Q. B. 497. BcU. 
NowoasUe Master Pilots v. Hammond (1849), 4 Bxoh. 
285 ; Newoastle-upon-Tyno, Pilots o. BraiUoy & Potto 
(1852). 2 B. & B. 428, n. ; Beniamin v. Andrews (1858), 
6 0. B. N. S. 299 ; NorthumbSand v, Houghton (y?®!* 
22 L. T. 491 ; Norfolk e. Arbuthnot (1879), 4 O. P. D. 
290 : Brookletank v. Thompson, [1903] 2 Oh. 344. As to 
(2) &>nsd. Northumberland e. HougW»n (1870), 22 L. T. 
491. Reid. Brecon Markets Co. v, Neath Sc Brecon Ry. 
(1872), L. R. 7 0. P. 556. 

330 , J — ^Pltf. & deft, wore the 

occupiers of adjoining closes. A natural brook 
flowed through part of deft.’8 land, & an artificial 
cliannel had at some remote period been cut 
through his land, by which the water of the brook 
was diverted so as to irrigate his fields, & ^ter- 
wards returned to the brook. As far back as living 
memory went, the occupiers of pltf.’s land ha^ 
been accustomed in the summer to go ui)on doft/s 
land & place sods in the brook in the artificial 
channel, so as to turn the water down the channel 
& thence into a pit on pltf.’s land, where it vroA 
used for watering their cattle. In doing this 
they had never been interfered with, until the 
hindrance complained of in the action. In an 
action for preventing the water from flowing to 
pltf.’s land along the watercourse, the judge 
directed the jury that if the occupiers of pltf.’s 
land liad at all times, as their need might requu-e, 
at their will & pleasure & without interruption, 
exercised the right of turning the water from the 
brook into their own land, they would be justified 
in i*etuming a verdict for pltf. ; — Held : this 
direction was correct, as such enjoyment & acts, 
which without the existence of the casement would 
be tortious, were evidence of the right to the water, 
& the fact of the channel along which the water 
flowed being artificial did not prevent the right 
being acquired, thei*e being nothing to show that 
the aiiiflcial channel was made for a mere tem- 
porary purpose. — Bebston v. Weatb (1856), 5 
E. & B. 98(1 ; 25 L. J. Q. B. 116 ; 26 L. T. O. S. 
272 ; 20 .1. P. 452 ; 2 Jur. N. 8. 540 ; 4 W. R. 
325; 119 E. R. 748. 

AnnoifUiona : — ^Mentd. Sampson v, Hoddinott (1857), 1 
G B. N. S. 590 ; Simpson u. Godmanchostcr (Jorpn. 
(1895), 64 L. J. Cb. 837 ; lloborts v. FoUowes (1906), 94 
L. T. 279. 

331, .] — Johnson v. Barnes, 

No. 297, ante, 

332, What time sufficient— Twenty years.]— 

Darwin v. Uiton (1786), 2 Wms. Saund. 175 c; 
86 E. R. 927. 

Annotations: — Coxisd. Angus v. Dalton (1878), 4 Q. B. D. 
1^. Rrfd. Ijllankloy Wlnstanloy (1789), 3 Term Hop. 
279 ; lioad v, Brookinau (1789), 3 Term Rep. 151 ; Dalton 


yielded to that assertion. — Jordaan 
o. WiNKRiaiAN (1879), Buoh. 79. — 

S. AF. 

826 U. .1 — Pltf. dolmed, inter 

alia, a declaration that ho was entitled 
by virtue of prosoriptlvo user to tbo 
unobstnicted eidoyrnent of a road in 
front of his buriness iiremiscs : — 
IlcUi : in the absunoo of proof that pltf. 
or liis predecessors had oouilnuously 
during a peilod of thirty years, made 
tidverso user as of right of the road 
claimed, the action must fall. — ^W aijckh 
r. Graham’s Town, Town Gounoil 
(1895), 16 B. D. C. 40.— S. AF, 

PART 111. SECT. 8. SUB-SECT. 4.— B. 

882 I. What time sufficient — Hhoentv 
yeaTs ,\ — Twenty years* user will legiti- 
mate an easement affecting private 
property, but not a nuisance. — H. v. 
Brrwstkb (1859). 8 C. P. 208.— <JAN. 

332 ii. .1 — An uninter- 

rupted user of the laud of another for 


4 Nffd. L. R. 285.— NFLD. 


332 Hi. .] — Defto., being tho 

holders of land situated below a tank, 
bad, for a period of twenty years, 
by means of a dam, raised the oaRnguia 
of the tank higher than its pwwt loiml. 
Tho ofloot had boon to coUect an In- 
crease quantity of water In the tank. 
Sc from time to time, to throw it 
back on tn plifs.* lands, 
wore situated above the tank. Pltfs. 
lands wore thus submorgod. On a 
suit brought by pltfs. against dofto^ 
for an order that tho dam 
dotts. on the oalingula ahould bo 
removed so that 4 - 

stored in tho tank only to the of 

the crest level of the oajtaguto . 

dofte. had not exceeded tho right which 
they had been proved to have acciulred. 
Semblc : notwithstanding that right, 
pltfs. were entitled to take measui'cs 
to save their lands from being sub- 
merged.— Narayana Rkddi V , \KN- 
kata Ghariak (1900), I. Ij. R. 24 Mad. 
202.— IND. 

332 iv. .]— Whore there had 

been twenty years* enjoyment of a way 
as of right prior to Jan. 1, 1885, tho 
date of the oomh^ into operattou of 


Land Transfer Act, 1885, & such enjoy- 
ment had continued thenceforward to 
tho date of tho action: — Held: a 
prescriptive right to tho easement bad 
been established. Sc tho owners of the 
dominant tenement wore entitled to 
have a memorial of the eeksemont 
entered upon tho oertifleato of title 
to tho servient tenement.— Smitw v. 
Ghristik (1904), 24 N. Z. L. R. 561. — 
N Z. 

882 V. — ^ — .1 — Defto.’ pre- 

decessors in title aoquirod certain lands 
in 1881, upon which they, in 1882, 
erected kennels for hounds. Gertain 
other buildings were also oreotod. In 
wbioh they boiled down the carcases 
of animals for tho purpose of supplying 
the hounds with food. Dofts. were 
registered under Unclassified Societies 
R^stration Act, 1895. Pltf.’s hus- 
band acquired tho land adjoining 
defts.* property in 1886. Prior to this 
the previous owners of this land had 
oooupied a house near tlio kennels, 
but had not made any complaint re- 
specting any nuisauoe arising there- 
from. Tbo house oooupied by pltf. Sc 
her family was erected further away 
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838, j — Prescott v. Phillips 

(1798), cited 6 East, at p. 213 ; 102 E. R. 1268. 
AnnoUAion .‘---llentd. Mason v. Hill (1833), 5 B. & Ad. 1. 

384, J — Stansell v. Jollard 

(1803), Selwyn’s N. P. 11th ed. Vol. I., p. 457. 
AnmUAiom :-^AiQrisA* Solomon v. Vintners* Co. (1850), 4 
Angrus (1881), a App. Caw. 740. 

Reid. Hide v, Thomborouffh (1840), 2 Car. & Kir. 260 : 

Humphries v. Brogdon (1850), 12 Q. B. 739 ; llojrers v. 

JliiSl i 4 *I,!V* 187 ; ^ WooWr. iSSSoy 

335. — : — - -.] — (1) The owner of land, 

through which a river runs, cannot by enlarging a 
channel of certain dimensions through which tlic 
water had been* used to flow before any appro- 
priation of it by another, diveit more of it to the 
prejudice of any other landowner lower down the 
river, who had at any time before such enlarge- 
ment appropriated to himself the surplus water 
which did not escape by the former channel. 

(2) The general rule of law is . . . that, inde- 
pendent of any particular enjoyment used to be 
liad by another, every man has a right to liave the 
advantage of a flow of water in his own land 
without diminution or alteration. But an adverse 
right may exist founded on the occupation of 
another, & though the stream be either diminished 
in quantity or even corrupted in quality, as by 
means of the exercise of certain trades, yet if the 
occupation of the party so taking or using it liave 
existed for so long time as may raise the i)re- 
Bumption of a grant, the other pai*ty whose land 
is below must take the stream subject to such 
adverse right (Lord Ellenborouoii, (t.J.). 

(3) I take it, that twenty ye*irs* exclusive 
enjoyment of the water in an)^ particular manner 
affords a conclusive presumption of right in the 
party so enjoying it, derived from grant or Act 
of Parliament (Lord Ellenborouoii, (>\,T.). — 
Bealey V. Shaw (1805), 6 East, 208; 2 Smith, 
K. B. 321 ; 102 E. R*. 1260. 

Annotatio7i8 : — Aa to (1) Consd. WlUiame v. Morlazid (1824), 

2 B. & C. 910 ; Mason v. IIIU (1 833), 5 B. & Ad. 1. Re!d. 

Saunders v. Newman (1818), 1 B. & Aid. 258 ; Wlltji & 

Berks Canal NavlRation Co. v, Swindon Water Works 

Co. (1873), 0 Oh. App. 453, n. ; White w. White, 11900] 

A. C. 72. As to (2) Oongd. Mason v. Hill (1833), 5 B. & Ad. 

1 ; Angus v. Dalton (1877), 3 Q. B. D. 85. Refd. Ooss tJ. 

Lewis (1824), 2 B. & C. 68(5 ; Conham v. Fisk (1831), 2 

Or. & J, 126 ; Ligglus v, Inge (1831 ), 7 Bing. 682. Ah to 

(3) Consd. Angus v, Dalton (1877), 3 Q. B. D. 85. Refd. 

Cross f. Lewis (1824), 2 B. & C. 680, 

336 , j — an action to try a iigi>t 

of way, the jury inquired whether twenty years’ 
occupation, without permission would create the i 


right, to wliich the judge replied iliat it would 
not, though it was evidence of a grant, adding, 
that in the particular case there was clear evidence 
of permission : — Held : there was no misdirection. 
— Roberts v, Williams (1846), 8 L. T. O. S. 138. 

837. J — It is sufficient primd fade 

proof of a prescription for a general easement, as 
a right of way for all purposes, to ahow the actual 
exercise of the right for more than twenty years 
for all the pu^oses to wliich the use or enjoyment 
of the premises at difTerent times inquired its 
exercise, although, for some of those purposes, it 
appears that it was first used in fact within that 
period. 

Hence, where a right of way was i>loaded for 
cattle & carts, & it appeared that the right Irnd 
been used for cattle for more than twenty years, 
& had for the first time been used for carts within 
that period, on the first occasion which had oiiscm 
re(juiring its use in that manner : — Held : the 
evidence was enough to go to the jury, as raising 
a presumption that the right had exisU^l to tlie 
genfiral extent to which it w’os claimed, although 
it had not been exiircisod for a period so long as 
in itself to create a pi*cscription. — D are v. IIkatu- 
COTE (1856), 25 L. J. Ex. 245. 

338. .] — Upon a ylai of an im- 
memorial right of way, private, there must be 
evidence of a user for at least twenty yoai's as of 
right, in order to make out a primd fade case in 
support of it, &. if during pari of the Uinc, & for 
more than twenty years before the alleged tres- 
passes, there has been a user of a way less con- 
venient it will be for the jury, on the whole of the 
evidence, & especially with reference t-o tluj non- 
user for so many years b(;fore tlie time of the 
trespass, to say whether the alleged way was ever 
acquix'ed as of right, or whetlier it was abandoned, 
tliat is, whether it existed, <S& was a subsisting 
right, at the time of the alleged trespasses. 

At common law twenty years’ uninterrupted 
user as of right w^ill be primd fade evidence of the 
right liable to be rehuttt?d. Under Prescription 
Act, 1832 (c. 71), a twenty yoai’s’ user as of right 
down to the time of action is required. There 
must bo twenty years’ user as of right, at all 
events (WiLLEs, .J,).— Darlinu v» Clue (1864), 
4 E. & E. 329. . 

339. Thirty years.] —(1) Damages were 

given on the ground of implied covenant in respect 
of an obsirucition of access of air tt» a slaughtcir- 
lionse which Jiad been used for uji wards of tliii*ty 
years. 

(2) Tlie right to liave an access of air to an 


from the kennels than the former houso. 
The number of hounds kept by defts. 
at their kennels fluctuated from time 
t-o time, but no complaint appeared 
to havo boon made by pltf. or by any 
of her family till shortly before the 
action oommoncod : — Hela : defts. had 
acquired a prosorlptlyo right to com- 
mit tho nuisances complained of, 
from twenty years uninterrupted user, 
notwithstanding tho fact that defts, 
were not the same body which had 
exia^ prior to Uuola^ifled Societies 
Ilcgistratlon Act, 1895, & pltf.’s 

^cupation of the adjoining property 
had not commenced 1886. — 

Pakuranoa Hunt Club 
(1904), 24 N. Z, L. U. 235.— N.Z. 

Tuierdy-nina years. ] — On , 

May 1, 1873, T. convoyed a tract of ! 
jand known as “ the mill lot,** to the ] 
Ann to T. N. & Oo., of which he & 
M. were members, “ reserving a right I 
or way at the nearest good crossing ' 
pu^ below the will dam from the said | 
fop the use of M., aforesaid, ! 
his hells & assigns forever;** At the < 


time T. ovmed land on tho oiiposito 
side of tho river, &; immediately north 
of the latter land, & of tho mill lot, 
was land which ha<l been provioualy 
sold by T. to M., who hud possossed 
8c used it for some years, but tho only 
legal title to which, so far us proved, was 
(jonvoyetl by two ileeds from the helm 
ot T., mode in 1880 & 188.5 rospectively. 
The way referred to was intended to 
be used in connecl.loii witli this land, 
afterwards known a» the MoDougall 
land. In July, 1883, M. acquired full 
right, title & interest in tho mill lot 
in foo simple, & from that time until 
Oct. 17, 1885, he was the owner of both | 
the dominant 8c servient tenements, 
M., prior to the conveyances to defts., 
had uwid th(» way continuously for 
a iioriod of 29 years. In au action i 
of trespass hronght against defts., 
who claimed under M., & sought to 
continue tho use f>t the way, defts. 
pleaded a way by grant, or prescription : 
— Held : the ov]deiic:e of continuous 
user was not suffloient in the circum- . 
stanctw to establish the right os ' 
claimed. — ^McDonald v. McDouuall 


(1897), 30 N. H. U. 208.- CAN. 

b. Thirty -Hewn y curs,] — Myhiih 

«. Johnson, [19231 4 D. L. U. 1152; 
(1922), 52 O. L. B. 058.— CAN. 

c. 2'iirlvc yrara.] — Where a man 

erocts a building overhanging tho land 
of another, he commits a tn^spass for 
whkth an action will lie agaiust him 
& bo will by prcHcripi-lou acquli'e a 
right to tho space occupied by such 
puij(»ctlon & tho rigid to maintain It in 
its position. A liornitio overhanging 
a neighbour’s land cannot l>e removed 
by such neighbour. If It has been In 
exlstciico for more than twelve years. — 
Kathinavet.d Mudaltah v, Koland- 
AVKLU Pn.LAr (1906), 1. L. K. 29 Mad. 
511. -IND. 

839 I. I'hiriy yeara.] — Pltf. 

claimed, iw/t’r «ita, a declaration 
that ho was entitled by virtue of 
prescriptive user to the imolistnicted 
enjoyment of a rood In front of his 
business premises : — TltUi : In tho 
absonoo ot proof that pltf. or his pre- 
deeessors had continuously during a 
period of thirty yean, made adversu 
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Easements and Profits A Prendre. 


Sect. 3. — By prescription : Suh-sect. 4, B., C. <ScD.: 
sub-s ect. 6, A.] 

aperture in a dwelling-house or a building occupied 
by human beings, or for the purposes of trade or 
otherwise, exists undoubtedly, because the ri^ht 
to have air coming to a window is not a thing 
which has been disputed or can be disputed. It 
appears to me that the right is not one which 
can be claimed by grant, because it is not a thing 
which is to be used by the grantee on the soil ot 
the grantor. It is, therefore, not a subject of 
prescription, because prescription is the implica- 
tion of a fi^ant, but it h^ been put upon a covenant, 
that the Taw would imply, not to interrupt the free 
use of the air (Fry, J.). — Hat.l v. JjICUFIEld 
Bi^ewery Co. (1880), 49 L. .T. Ch. 6.55 ; 43 L. T. 
380; 45 J.P. 53, 

Annotations: — As to (!) Distd. Harris v. Do IMnua (1886), 
33 Cb. D. 238. ConBd. Cbastoy v, Ackland, [1895] 2 Ch. 
380. Refd. Aldin v. Latimer Clark, Muirhoad, [1894] 

2 Ch. 437. As to (2) Consd. Dalton v. Anffus (1881), 6 
App. Cas. 740 ; Uanls v. Do I’lima (1886), 33 Ch. D. 238. 
Reid. CbuBtey v. Ackland, [1895] 2 Ch. 389 ; Cable v. 
Dryaiit, [1908] 1 Ch. 259. 

C. How Prescriptive IHf/ht Defeated. 

340. By proof of commencement within legal 
memory.] — An action for nuisance docs not lie 
for stopping another’s lights though they have 
continued for forty years. — B owry & Pope’s 
Case (1588), 1 Ijoon. 168 ; 74 K. It, 155 ; sub nom. 
Bury v. Pope, Cro. Eliz. 1 18. 

Annotations: — Coxud. Bryant v. Lof nn- (1879), 4 0. P. D. 
172 ; Dalton v. Angus (1881), 0 App. Cas. 740. Retd. 
Palmer t». Floahler (1664), 1 Keb. 794 ; llnssell t> Watts 
(1885), 63 L. T. 876. 

341 . .] — In the case of an injury done to 

church lands, by a rivulet being iiennod back 
upon them by a headstock, the proof of the exist- 
ence of the headstock for about 20 years, though 
it would be evidence of a grant in other cases, is 
not suflicient to warrant the continuance of it. 
For the grant of the prior incumbent w'ill not bind 
the successor. But it may be used as eyidonce 
fo show an ancient grant ; yet even that cannot 
be, if the commencement of the first erection be 
shown, for that rebuts the presumpi^ion of 
anthiuity. — W all v. Nixon (1806), 3 Smith, K. B. 
316. 

342. .j — The parish church of St. N., 

Aioindel, regarded as one building, is a crucifonn 
chui*cli with a central tower ; the portion cast of 
this tower is called the Mtzalon Chapel, &; occupies 
the place commonly filled by the chancre!* l*ltf. 
claimed this portion of the building as his private 
property, & built a wall across the west end of it, 
so as to separate it structurally from the rest of 
the church. Deft, pulled down part ot this wall, 
alleging that the cliapcl known as the Fitzalan 


Chapel was the chancel of the parish church, &, 
even if it were not, still that the parishioners were 
entitled either by prescription at common law,^ or 
by virtue of a lost grant, or under the Prescription 
Act, 1832 (c. 71), to light from this chapel. Evi- 
dence was given of numerous acts of exclusive 
ownership by l^ltf. & his ancestors for more than 
300 years ; documentary evidence of title to the 
same effect was produced : — Held : the evidence 
showed that the disputed building was not the 
chancel of the parish church, but had always been 
the property of pltf. & his predecessors in title, & 
the claim to light could not be maintained on any 
of the grounds set up by deft. 

I have some doubt whether this churcli is a 
building within Prescription Act, 1832 (c. 71), 
s. 3 (Bramwbi-l, L..T.). — Norfolk (Di:ke) v. 
Arbuthnot (1880), 6 0. P. D. 390 ; 49 L. .J. Q. B. 
782 ; 43 L. T. 302 ; 44 J. P. 796, C. A. 

Annotations: — Reid. Proud v. Price (1893), 62 L. J. Q. B. 
490; Wheaton r. Maplo, [1893] 3 Oh. 48. Mentd. 
Halllday u. PhilippH (1889), 6 T. L. Jl. 281 ; Fowko r. 
Boriugton, [1914] 2 Oh. 308. 

343. .] — By an inclosure award in 1804 

certain common lands were allotted i^o tlirce ad- 
joining owners, including the respective i>re- 
deccssors in title of pltf. PI. & of deft.’s lessor, & 
a privat(i carriage road was awarded to the same 
persons leading from a certain named point to 
deft. *8 farm. The awarded road was never used 
or even set out, & pai*t of the homestead & out- 
buildings of pltf .*8 faim liad stood for many years 
upon part of tlic admitted site ot thii awarded 
road. The evidence showed tliat, until the com- 
mencement of the dispute giving rise to this 
action, deft. & his predcicessors in title or occupa- 
tion had for a peiiod extending so^ far back as 
living memory went, openly Hi uninterruptedly 
used a private road running across part of pltf.’s 
fann & in a direction parallel to the admitted 
course of the awarded road. There had been 
unity of possession t)f pltf.’s & deft.’s farms from 
1889 to 1905. In an action by pltf. II. & his 
tenant for tin injunction to restrain deft, from 
using the road in question ; — Held : in the cir- 
cumstances & on the evidence this was a ease in 
which a lost gi-ant of a right ot way over the road 
in dispute ought to be presumed, & consequently 
the action foiled. 

Nor could he have succeeded upon a claim for 
prescription at common law because 1 consider it 
to be tolerably plain, for various reasons, that the 
existence of the right of way claimed, if it does 
exist, originattnl & commenced at a date long 
subsequent to the reign of King llichard 1. — in 
fact, very little more than one hundred years ago. 
Deft., therefore, has to base his claim upon the 
existence of a grant not produced (Joyce, .T.). — 


iiBur aM of right of the road claiiiiod, the ' 
action mnstfail.-— W alker r. Ouaiiam's 
Town, Town Council (1895), 16 

E. 1). C. 49.- S. AF. 

339 ii. .] — Setnhle : a scr- 

vitiido of public outtupan can bo 
coiiBtitutcd hi favour of the general 
tmvolling public by immcinorlol user. . 
In an action for a declaration that no 
right of outspan existed over plaintiff’s | 
fann, tho ovideuco showed that 
although for a period of thirty years 
some members of the publlo had used 
tho outspan without hindrance, others 
hod used it with tho leave of tho owner 
ik. upon payiuont : — Held : as proof 
of user nec ri, nec clam, nec prccario ; 
for thirty years had failed, pltf. *8 con- • 
tention must bo upheld. — Du Toit 
V. Abehdekn Divisional Council , 
(1910). O. P. D. 477.— S. AF. i 

380 iii. .] — ^A pivscriptivo ' 


right of way may bo acquired in respect 
of one tenement by uwir for forty 
years, against another hold for a term 
of years under tho same landlord ; & 
such right is not necessarily deter- 
mined upon the expiration of tho 
lease, when the tenant of the servient 
teiiement continues in occupation 
upon the same terms as before. — 
F^ky V , Dwykr (1879), 4 L. H. Ir. 
271.— IR. 

d. Period runs from time 

irAm person in possession can prevent 
frtfitposs.]— Inasmuch as thei’c can be 
no acquisition by piescriptlon of a 
right of road unless there has been an 
adverse user, the period of prescription 
con only begin to run from tho time 
when someone is In possession of the 
property who can prevent trespass. — 
FARNi V . Macdonald (1876), Buch. 
105.— S. AF. 


PART HI. SECT. 3, SUB-SECT. 4.— C. 

6. Consideration given hy tenant of 
dominant tenement — To tenant of scroi- 
ent tenement — Whether owner hound .] — 
After a right of way had been onjoyod 
‘ for more than tho period necessary 
I to obtain title thereto by proscription 
I tho tenant of tho dominant tenement, 

I without tho knowledge of tho owner. 

; gave to tho tenant ot tho servient 
I tenement two pairs of shoos as oon- 
; sideration for tho exercise of tho 
right : — Held : oven if an act of this 
! kind could in any ovent affect tho right 
I that had been acquired the owner of 
I the dominant tenement was not bound 
, by what the tenant did without bis 
i authoritj". — K kr v . Liitle (1898), 25 
A. H. 387.— CAN. 

f. Non-user,] — ^Mero non-user, oven 
for a period exceeding tho period of 
i piesci'iption, of a street laid out upon 
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Part III. — Creation of Easements. 


Hulbebt V, Dale, [1900] 2 Ch. 570 ; 78 L. .7. Cli. 
467 ; 100 U T. 777 ; affd., [1909] 2 Ch. 578, C. A. 

344. Ancient grant without date.] — An ancient 
grant, without date, does not necessarily (lesti*oy 
a prescriptive right ; for it may be either iirior 
to time of memory, or in coniii’mation of such 
prescriptive right ; which is matter to be left to 
a jury. — ^Addington v. Clode (1775), 2 Wm. Bl. 
989; 96 E. R. 581. 

AnruMiona ; — Reid. Wclcomo r. Upton (183U), 5 M. & W. 
3»8. 

D. Pleading and Kvidence, 

See Sect. 5, post. 


Sub-sect. 5. — The Doctrine op a Lost Modern 
Grant. 

A. Origin and Applicailon of Doctrine. 

345. Origin o£ doctrine.] — The judges set their 
ingenuity to work, by fictions & i)rcsumx)tions, 
to atone for the supineness of the legislature, & to 
amend, so far as in them lay, the law, which I 
cannot but tliink they ivere bound to administer 
as they found it. They first laid down the some- 
wliat stai*tling rule that from the usage of a life- 
time tiie xiresumption arose that a similar usage 
had existed from a remote antiquity. Next, as 
it could not but happen that, in the case of many 
private rights, especitilly in that of easements, 
which had a more recent origin, such a pTt»-sumption 
was impossible, judicial astuteness to support 
possession & enjoyment, wliich the law ought' to 
have invested with the character of rights, had 
r(M?oui'se to the questionable theory of lost grants. 
Juries were first told that from user, during living 
memory, or even during twenty years, tJiey miglit 
presume a lost grant or deed ; next, they wore 
recommended to make such presumption ; & 

lastly, as the final consummation of judicial 
legislation, it was held that a jury should be told, 
not only tliat they might, but also that they were 
bound to presume the existence of sucii a lost 
grant, although neither judge nor juiy, nor any 
one else, had the sliadow of a belief that any such 
insti*ument had ever really existed. In tliis 
manner the cts. liave endeavoured to suT)ply the 
deficiency of the law in the matter of rights 
acquired by possession & enjoyment ((Jockrujin, 
G.J.). — Bryant V. Foot (1867), L . R. 2 Q. B. 161 ; 
7 B. & S. 725 ; 80 L. .1. Q. B. 05 ; 10 L. T. 55 ; 81 
J. P. 229; 15 W. R. 421; affd- (l«fi8), 


Q. B. 497, Ex. Cfii. 

Anniitationa : — ^Mentd. MillH v. ColclieHUT Corpn. (18G7), 
L. 11. 2 C. V. 476 ; Lawrence v. Hitch (1868). Ij. R. 3 0. B. 
521 ; Kirtnii v. Dear (1869), L. U. 5 C. 1». 217; Vtjcy v. 
Pertweo (1870), 18 W. U. 1024 ; Neville v. Hrldgcr (1874 ), 
22 W. R. 740 ; Maulo v. White, Manlo v. Herbeit, Mauhs 
V. Oroen (1895), 60 J. P. 567 ; A.-O. v. Horner (No. 2), 
11913) 2 (;h. 140; He Haigh wiUi Aspull, New PariHh, 


[1919J P. 143. 


346. .] — (1) The principle is, that, wJien 

the ct. finds an open & uninterrupted enjoyment 
of pi*operty for a long period unexplained, omnia 
praemmuntur rite case acta, & the ct. will, if 
reasonably possible, find a lawful origin for the 
light in question (Fauwej.l, J.). 

(2) It cannot be the duty of a judge to presume 
a grant of the non-existcncc of which he is con- 
vinced, nor can he be constrained to hold that 
such a grant is reasonably possible within the 
meaning of the authorities (Parwell, J.). — 
A.-G. V. Simpson, [1901] 2 Ch. 071 ; 85 J.. T. 325 ; 


16 T. I.. R. 47 ; on appeal, [1901] 2 Ch. 700, C. A. ; 
sub nom. 8im>soN v. A.-G., [1004] A. C. 476, 11. L. 

AnnnUitions : — A a to (1) Folld. A.-O. v. AntrohnB, 11905] 

2 (^h. 188. Apld. RobiiiHCti v. Smith (1908), 24 T. L. K. 
673. Reid. A.-a. V, Horner (No. 2), [1913J 2 Ch. 140. 
As to (2) Retd, ^lorpeth Corpa. r. Nortlnuuberliind 
Jbarniors’ Auction Mart Co. & Donkin (1920), 90 L. J. C^h. 
420. (Jmeralli/, Mentd. Nowcastlo v. Worksop U. C., 
[1902] 2 Ch. 145 ; QiieonlmrouKh Coiim. v. Hmood, Doan 
(1904), 68 J. 1». 244 ; Dibdon v. SkliTOw, [1908) 1 Ch. 41 ; 
He Hatsehok’s Patents, Kx p. Zerennor, [1909] 2 (?h. 68 ; 
Folkostone Corpn. v. Hroekinuii, 11914] A, C. 338 ; 
llammortoii r. Dysart, [1916] 1 A. C. 57. 

347. .] — I adh(U‘e to the view tliat I 

expressed in v. Simpson, No. 846, ante, 

that the gist of the principle on which siudi jire- 
sumptions are made is that the state of alTaim is 
unexplained without such presumption (FAUWEiJi, 
J.). — ^^\.-G. V. ANTitOBUS, [1905] 2 (fii. 188 ; 74 
L. J. Cii. 599 ; 92 J.. T. 790 ; 69 J. P. I ll ; 21 
T. L. R. 471 ; 49 Sol. .To. 459 ; 8 L. G. R. 1071. 

Annotations .-—Reid. Robinson v. Smith (1908), 24 T. L. U. 
573 ; A.-Q. V. Horner (No. 2), [1913] 2 Ch. 140. Mentd. 
Whitehouse v. Hugh, [190(51 1 Ch. 253 ; A.-C. it Croydon 
K. I). C. V. Moorsom -Roberts (1907), 72 J. i». 123 ; North 
StaiTordshiro Ry. r. Hanley CJorpn. (1900), 8 L. (1. R. 375 ; 
Tratfortl r. St. Faitirs R. D. C. (1910), 74 J. i». 297 ; 
Fuller V. Chippenham R. J). C. (1914), 79 J. P. 4 ; A.-C. v. 
Sowell (1918), 88 Jj. J. K. B. 425 ; Collis v. Amphlett, 
[1918] 1 Ch. 232. 

348. Reason for presumption.] — (1 ) Injunction 
to restrain obstruction of ancient lights refused, 
the nature of the alleged injury not re<iuiring 
Xireventive interposition beftirci a trial at law, A:; 
the legal right being doubtful. 

(2) The presumption of a right, from twenty 
years’ undisturbed enjoyment of light, is excluded 
by the custom of Ixmdon. 

(8) The ct. xiresumes a grant in ordinary eases, 
because they presume, that the xjarty would not 
have abstained, fi*om exercising liis right of intcii'- 
ference, knowing, that twenty years’ abstlnenc^c 
would extinguish it, unless he intendiul to x>t^rmit 
tlie enjoyment (Plumer, M.ll.). — W ynstanley 
V, Lee (1818), 2 Swan. 888 ; 86 E. R. 648. 
Anwitation :—Ah to (2) Folld. l*orry v. Eunies, Salumuii v. 
Kaiiies, Meifjci's’ Co. v, Eumes, []891] 1 (Jh. 658. 

349. Application of doctrine —Ancillary to com- 
mon law prescription.] — (I ) The access of air to 
th<^ chimneys of a building cannot, as against tlie 
occux)iei* of n<uglibotiring land, be claimed either 
as a natural right ol pmperty, or ns an easement 
by iireseription from tlu‘. time of h^gal memory, 
or by a lost grnnt, or undtd* Pixjscription Act, 
1882 (c. 71). 

& d<*fts. wer(! occui>iers of adjoining liouses. 
I^’or mor(s than twenty y<;arR tlw^ ociciqiiers of 
Xiltf.’s liouse had t‘njoye-d the access of air to the 
chimneys of it. 1 lefts, took down their house, At 
r<d)uilt a wall to a greater hcigiit, thereby causing 
: xdtf.’s (diimneys to smoke : — Held : no action 
was maintainable by ifitf. against defts., either on 
the ground that pltf. had acquired an easement 
which deft, had interfered with, or on the ground 
that tlie nuisance complained of had been created 
by defts. 

I (2) The exxiedient of a lost grant is only applic- 
i able to cafcMis whei’c something prevents the 
i n pxilieation of the common law prc^scription ; we 
i do not say there might not be an express grant or 
j covenant not to interfere with the passage of air 
! over neighbouring prox»eity, which could be en- 
! forced against the grantor or covenantor, & even 
: s, gainst his assigns with notice ; whether it could 
against the assigns without notice it is not 
! necessary to say. But the lost grant doctrine is 


8ub-dlvlBion of on esl-ato for the iise ; of adverse 

of purchasers of lots forming part of i owncra of such lots of U lR 

such estate, does not, in the absence i the street. — Woouhlau, 1 lant a. 


V. Cape Town, Town Councii. (lnOO), 
23 S. C. 352.— S. AF. 
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Sect. 3. — By prescription: Sub-sect, 6, B., C. & D, 
(g) cfe (6).] 

light or presumption will arise. — ^Maderley v, 
Dowson (1827), 5 L. J. O. S. K. B. 261. 

863. Servient owner must have power of resist- 
ing user.] — Before the year 1705 a co. of adven- 
turers had begun to construct a sough, now called 
the Cromford Sough, for tlie purpose of draining 
a portion of the mineral field in the wapentake of 
Wirksworth, in Derbyshire, being remunerated by 
agreement with the proprietors of the mines, by 
a portion of tlie lead ore raised within the district 
benefited thereby, teclinically cahed the title of the 
sough. The water from this sough flowed into a 
brook called Bonsall Brook, & their united waters 
turned an ancient corn-mill. In 1738 they 
leased this easement, of continuing & maintaining 
the sough, to certain parties for 999 years. In 
1771 A. obtained a lease for 84 years, from the 
owner of the land through which the sough was 
made, of the brook, of the stream of water issuing 
from the sough into it, & of the piece of land on 
which the corn-mill stood, Avith the right of erect- 
ing mills thei*eon ; k accordingly, in 1772, ei*ected 
extensive cotton-mills thereon, paitly on the site 
of the ancient corn-mill, & they were worked by 
the same junction of the two streams. This 
lease contained a i)roviso, that if, during the term, 
the stream issuing from: t^romford Sough should, 
by the bringing up of any other sough, or by 
unavoidable accident, be taken away or lessened, 
so that there should not come to th» mills sufficient 
water for working them, k the Icbsor should not 
be able otherwise to supply it, it should be lawful 
for A. to take down the mills, k remove them to 
another piece of ground therein described, of 
wliich a lease should be granted for the rest of the 
term. In 1789, A. purchased from the lessor the 
absolute interest in the land leased, k in that 
thi'ou|ch which so much of the sough was made as 
lay within the manor of Cromford. In the mean- 
time, another co. had, in 1771, commenced the 
construction of another sough on a lower level, 
called the Meer Brook Soutlj, commencing within 
the manor of Wirksworth, for the purpose of 
draining a laiger portion of the miner^ field, 
under a similar licence fi*om the same mine- 
owners who had before used the Citimford Sough. 
In 1836, Meer Bitiok Sougli having been so far 
extended into C-romford as to drain the Crornford 
Sough, the water supplying A.’s mills was thereby 
diverted : — Held : under tlio circumstances, A. 
had not accoutred, by his user of the water issuing 
from Cromlord Sough, such a right to it as to 
entitle him to maintain an a<;tion against tlie pi*o- 
prietom of the Meer Brook Sough, this being an 
artificial watei*course made for a particular k 
temporary purjiose, k its water having been 
origii^y Uken by him with notice that it might 
be discontinued, k the circumstances not being 
such as to afford any presumption of a grant by 
the ownei'S of the mines, & he did not acquire such 
right by force of Prescription Act, 1832 (c. 71), s. 2. 

Bow can it be supposed that the mine-ownei's 
could have meant to burthen themselves with 

PART III. SECT. 8, SUB-SECT. 6.— 

D. (»). 

g. CarUinuaus ‘ktaer — Whether proof 
ncc€8sary.\ — sustain a plea of ritfht 
of way by lost deed, no pi-oof is 
roouisite of such deed having actually 
existed, but the Jury have a right to 
pn^suine such deed from long & un- 
lutorrupted usage of a way exercised 
as a matter of right, Sc nooessary to 
the convenient enjoyment of the land 
to Sc from which the road leads. — 


such a servitude, so destructive to their interests, 
& what is there to raise the inference of ^ch an 
intention ? The mine-owner could not bring any 
action against the person using the stream of water, 
so that the omission to bring an action could 
afford no argument in favour of the presumption 
of a grant ; nor could he prevent the enjoyment 
of that stream of water by any act of his, except 
by at once making a sough at a lower level, k 
thus taking away the water entirely, a course so 
expensive k inconvenient, that it would be very 
unreasonable, k a very improi)er extension of the 
principle applied to the case of lights, to iifier 
from the abstinence from such an act, an intention 
to grant the use of the water in perpetuity, as a 
matter of right (Abinqer, O.B.). — ^Arkwright v. 
Gelt. (1839), 6 M. & W. 203 ; 2 Horn & H. 17 ; 
8 L. .1. Ex. 201 ; 151 E. B. 87. 

Annotations : — Comd. Mogor v. Chadwick (1840), 11 Ad. Sc 
El. 571. Folld. Wood v. Waud (1849), 3 Exch. 748. 
Distd. Boeston v, Weato (1856), 5 E. & B. 986. Apld. 
N. E. Jly. V. Elliot (1860), 1 John. & H. 145. Conid. 
Gaved v. Martyn (1865), 19 C. B. N. S. 732 ; Angus v. 
Dalton (1877), 3 Q. B. D. 85. Apld. Burrows v. Lang, 
[19011 2 Ch. 502. Cossd. Whitmores (Edonbridgo) v, 
Stanford, [1909] 1 C^. 427. Reid. Greatrex v, Hayward 
(1853), 8 Exch. 291 ; Broadbout v. Itamsbotham (1856), 
11 Exch. 602 ; Sampson v. Hoddiiiott (1857), 1 C B. N. S. 
590 ; Scots Mines Co. v. Leadhills Mines ( »59), 34 
L. T. O. S. 34 ; Solomon v. Vintners* Co, (1859), 4 H. & N. 
585 ; Mason v, Shrewsbury & Hereford lly. (1871), 
L. K. 6 Q. B. 578 ; Schwann v. Cotton. [1916] 2 Ch. 469. 

364. .] — The right to the passage of air 

is not a right to an easement within Prescription 
Act, 1832 (c. 71), s. 2. The presumption of a grant 
from long continued enjoyment only arises where 
the person against whom the riglit is claimed 
might have interniptod or prevented the exercise 
of the subject of the supposed grant : — Zfeld : a 
grant of a right to the free k uninterrupted passage 
of the currents of wind k air to pltf.’s mill from 
over the soil of another, cannot be presumed from 
an uninterrupted user of the mill for twenty years. 
—Webb v. Bird (1862), 13 C. B. N. S. 841 ; 31 
L. J. O. P. 335 ; 8 Jur. N. S. 621 ; 143 E. B. 332, 
Ex. Oh. 

Annotations : — Apld. Brj^aiit v. Lofover (1879), 4 C. P. D. 
172. Consd. Sturges v. Bridgman 0379), 11 Ch. 1). 852 ; 
Dalton V. Angus (1881), 6 App. Cas. 740. Apld. Harris 
V. Do l»inua (1886), 33 Ch. D. 238. Consd. Aldin v. 
Latimer (lark, Muirhoad, [18941 2 Ch. 437 ; Chastey v. 
Acklaud, 11895] 2 Ch. 389 ; Simpson v. Godmanchester 
Corpn., [1897] A. C. 696. Reid. HoUins v. Vcmey (1884), 
13 Q. B. 1). 304 ; Bass v, Gregory (1890), 25 (i. B. 1). 
481 ; Davis v. Tow'n Properties Investment Corpn., 
[1903] 1 Ch. 797. 

C. What Grants may be Presumed, 

1 X5st grants generally, see particular Titles 
Royal grants.] — See Constitutional Law, Vol. 

XI., pp. 571, 575, Nos. 745-756. 

Faculties.] — See Ecclesiastical Law, pp. 469, 
470, Nos. 3214-3219. 

D, Establishmeiit of Presumption, 

(a) In General, 

365. Whether court bound to presume — When 
convinced of non-existence of grant.] — A.-Q. v, 

Simpson, No. 346, ante, 

366. Grant affecting rights of large number of 
public — Compared with grant by single owner.] — 

entitled to damages for his property 
in the caaeiuent. l»ltf. was entitled 
assume that there was a ivmu'vatiou 
of the subway in tlie d^^ed from the 
original grantor of the right of way to 
the railway co., which deed was lost, 
or ho was entiUod to claim the casement 
under Prescription Act from long Sc 
unintorniptod enjoyment as of right. — 
Wklls r. Nokthekn Hy. Co. (1887). 
14 O. 11. 694.— CAN. 
k. May he r€butted,\ — An 


Jones o. Jones (1843), 2 Kerr, 265. — 

CAN. 

h. Stdneay,] — W^horo in build- 

ing their road defts. left a subway 
under a trestle bridge, & pltf., the 
owner of tho land crossed by the railway 
at this point, had enjoyed the open Sc 
continuous user of this subway as of 
right ever siuoe 1802, but that defts. 
were now proctx^diug to fill it np : — 
Held : though pltf. could not piwent 
thu filling up of the subway he was 
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Neavebson r. Peterboiiouoh Rurat^ Council, 
No. 360, ante, 

367. Effect of Prescription Act, 1832 (c. 71), 

s. 6.] — (1) Prescription Act, 1832 (c. 71), s. I, 
relating to profits d prendre, applies only to cases 
where a man claims by (aistoin, x>rescription, or 
grant, a profit or benefit from the land of anotlier, 
& not to cases where a copyholdcn* claims a right 
on his own lonement, according to t he custom of 
the manor. 

(2) Although, by sect. C of that Act, no pre- 
sumption in favour of the claims is to be derived 
from a user short of thii'ty years the statute docs 
not take from suc.h shorter user its wc‘ight as 
collateral evidence of a grant. 

(3) In a suit by a lord to restrain a copyholder 
fi'om digging vitreous sand on liis own tenement, 
evidence of a custom to dig viirc'ous sand for 27 
years, & of a custom to dig sand generally for a 
long period, was adduced : — Held : the evidenc(» 
of the custom was suflicient. 

(-1 ) A custom in a manor may bo proved by one 
instance. — II anmkh v , Ohanok (1865), 4 l)c (1. .1. 
& Sm. 026 ; 0 New Rep. 4 ; 31 Ij. .1. Ch. 413 ; 

12 L. T. 103 ; 29 J. P. 324 ; 11 Jur. N. S. 397 ; 

13 W. R. 550 ; 40 E. R. 1001. E. C. 

Annotatimis : — As io 61) Consd. Portland v. Hill (1 SCO), 

L. U. 2 Eq. 765. Reid. A.-G. for ThIo of Man v. Mjdclnvcst 
(1876), 4 App. Cas. 25)1. 

(b) Nature of User. 

Prescription at common law.] — -S'cc Sub-sect. 4, 
A., ante. 


Under Prescription Act, 1832 (c. 71).] — Sec Sub- 

sect. 0, C. (?)), post. 

368. User must be as of right.] — Whei*o no 
evidence appeared to show that a way over 
another’s land had been used by h?ave or favour, 
or under a inistiike or an award which would not 
suppoi't the? right of way claimed, such a user for 
above twenty yeai’s exercised adversely under a 
claim of riglit is sulfieient to leave to the jury w 
presume a grant, which must have been made 
within 20 years, as all former ways were at that 
time extinguished by the operation of an inclosure 
Act. — Campbell r. Wilson (1803), 3 East, 294 ; 
102 E. R. 010. 

Annotations : — Apld. Qmy v. Bond 2 J)rod. & 

667. Consd. UiverH r. AdaniH 0878), .i Ex. P* » 
London Corpn. r. Low (1876), 49 L. J. Q. 1*. 144 ; 
r. AniruH (1881), 6 App. Cas. 740 ; Simpson v. Godnion- 

I-.bwuf" corpn/’(l 895)1 Ot I'- 8S7; GaMnor v. 

IIodKHon’H Kintfston Bi-cwoi-y (^o. (1903), 72 L. J. Ch. 558, 
A.-0. p. Homer (No. 2), 119131 2 (;h. 1 H). Reid, bowblrst 
i\ Writfley (1834), Coop. Pr. Oiis. .129; Benjainin v. 
AiKirows (1858). 5 Vi. B. N. S. 299 ; Palmer n. Guadofinil 
(1906), 95 L. T. 26H. 

369. - .] — Wlud c the h^sscics of a fishery had 
publicly landed their nets on tlie shore at A. for 
more than twenty years & had at various times 
dressed & impitn^'d the landing place, both th(^ 
fishery As tlie landing place having originally 
belonged to one pci'son, but no evidence being 
ottered to show that ht‘, or those who under him 
own(‘d tlie short* at A. knew of the landing nets 
by the lessetis of the fishery i — Hcld : that it was 
properly hift to the jury to presume a grant of the 
riclit of landing to the lessees of the lisliery, by 


application of pltf. for an injunction 
rcstraininN: deft, from onictinpr a build - 
ingr wliicli would deprive pltf. of li^iit 
throiiBh cert-ain wimlows was i-efiiscd, 
wlusi’o (he evidence did not warrant 
the jndffc in inftirrinfir a lost grant. & 
whore Bcrious injury would bo iiillicted 
oil deft, if t,hc orcctioii of the building 
w<*rc dc'layctl.- -Ckowe v, CAnoT (1899), 
40 N. S. H. 177. —CAN. 

l. — - Adverse possession for more 

than tiventp years .] — Whoro th(5i*o lias 
l»een wliut is otpii valent to adverse 
poHSCHsinn for mon* than 20 years an 
oosemont ought to be prosuiiied to have 
originated lawfully, that is, in most 
raws, by a gi’aiit ; & niiity of possession, 
which would defeat a defence under 
Limitations Act, might not d<*feat a 
claim us upon a lost grant. — Hobson 
r. Wilson (1919), 45 O. L. H. 296 ; 48 
B. L. H. 437 ; 16 O. W. N. 51.- 

CAN. 

m. Consent tS: acquicsc€nce.^ 

— An nil interrupted iis(?r for twenty 
years wtnild be evidence from wlilob, 
taken with other circnnistanecs, it 
might bo lnfen*cd that a gmnt had 
existed. — B iiuban Mohan Banebjkk 
V. KLLiovr (1870), 6 H. L. It. 85.— 
1ND. 

n. .] — A lost grant of an 

easement may bo presumed from an 
cjnjoyment for twenty years between 
two tenants, whether holding under 
the same landlord or not. — H anna r. 
Pollock, 11898] 2 I. It. 532 ; [1900] 2 
I. It. 664.— IR. 

o. .] — l*rlor to 187 5, two hold- 

ings, of which M. was owner in fee, 
situate upon either side of a county 
road, were held together, & upon one 
of them then? was a well. In 187' 
the 
on I 

who , 

& was a judicial tenant to M. ; & the 
other part, containing the well, was 
retained by M. There was no agree- 
ment that G. was to be entitled to use 
the water of the well. There was a 
bam on G.'s part of the premises, 
which in 1878 was converted into a 
dwelling-house, & this house was at first 
occupied by P., a cottier tenant of G., 

J. — VOL. XIX. 


, & subsequently by deft., who had been 
' niiKdeeii years In occupation as cottier 
! tenant. Sineo 1878 1*., & deft, as his 
I successor, had used the water of the 
well as of right, & had ontei-ed & wa ked 
i over the ijortlon of tho laud on which 
1 the well was ff>r the purpose of 
I upiu'ouchlng tho well. In an action of 
I trespass against deft., a cottier tenant 
' of G., the a<dH of tmspass being com - 
' milted in assertion of deft, s right to 
i t,ake watiM* ; — Held : it was impiissible 
I to pi*oHuino u lost gmnt by M. to 
1 G., by I'cason of the usi^r of tbo well 

i for twenty years. — MACNACnmiN v. 

; Baikd (1), 11903J 2 1. U. 7.11.— IR. 

1 p. Only appUeable — When enioy- 
\ nwnt cannot tdherwise he accounted for.] 
1 ■ -Whert^ iivit. had been using a way 
I l)y perinlsHion & paying <*oiiipeiiHatioii 
during the Iwtuity year pivseriptlon 
1 It cannot liave been used us of 
The doctriiKJ of lost grant- applied only 
I wherti tho enjoyment cannot be oUicr- 
I wise a(!eoimted for. — S mith e. MAC- 
GlLLIVKAY (1908), K. I.. U. 5(1 1.— 
' CAN. 

i q. IHuld to rurry artificial dream 
■ across hiyh ivay - ■ I ntcrfercncc. with riuht. I 
-IMtf. claimed as an oasement the 


inent was enjoyed as of right by tho 
predecessors in tlt.lo of ])lt-f. from as 
earlv as 1816, & waHu* was brought 
down tlirougli the raceway for the 
luirpose of the mills fituu t-hat tliim 
until 8luce that year, the 

ettsement had not been actually used 
for iiiilliiig purposes. In 1906 & again 
ill 15112 defts., or oiio of Uiom, by 
alt-eratioii in tbo highways, obstructed 
the racMuvay ; &: this act Ion was begun 
ill .Tune 1914. to compel defts. to 
i-estore tbo mijcway to its former 
condition: — Held: pltf. bad in 1898 
acriuirf'd a lU’cscrijitive right, by the 
way of lost, grant, wliieli hatl not sinco 
been lost,. & wliieh had been Infringed 
by defts. or one of tbem. — A ukll v. 
WoOPimiDHIO ViLLAOK & V ORK 
Go UN rv (1917), 351 O. L. K. *1 5 **7 
1). Jj. It. 352; revsd., 45 O. L. U. 79. — 
CAN. 

PART in. SECT. 3, SUB-SECT. 6.— 
D. (b). 

368 i. User vnist he as of riyht.] - 
Bcfl. claimed a riglit of way tbroiigh 
pltfs.’ Ht 4 iUon gnnmds at M. by virtue 
of open, eontiniiouH, & unlnUunipted 
user for more than thirty years : — 
Held : the right must rest upon the 


the abutting' lands I ‘ircrii.'T.’ 267 : 7 O. J.. it. 364; 3 

north of the j Q. W. 11. 98. - CAN. 

lands a waterway had 

i ! ‘f j 

f, water power I LtiSZll 


may exist Independently of 

t them then* was a wcU. in 187.5 ; water V partly ' Llndtatloii Act, 1871, s. 27. When 

ho premises were divided. Tho part comnlufned that deft, liacb i>y pa^y elaiined tw a liei-oditary 

n one side of the road was let to G.. , blocking his 7^;oway .)} i & customary right & 

I'ho had since remained in poBsesBl on 1 fuirried the given In support of long user, such 

a.. ! ^^cnt. Tlio cvidenco ^^meu tno p^idonce may be suflleient to justify 

nTi 845 %‘Tli\«h^tlmi the , the ct. In P«*umliW o.5™nt:.oL*'^“ 
mrv.\vH.v Ke the highway ^verc in the 
same nfight & conaition in which they 
Btoid dowii V 1905. There was no 

ovldenco to show ”*^f*^\i{}hor‘^*tho 
1845, nor the origin of » Ither tno 
mceway or the liigliway. 


'rhe ease- 


easomeiit, a ct. Is net justified in 
dismissing the suit on the ground that 
there hod been no user by pltf. within 
two years prior to suit.— A rn i j ao ihi) ar 
r. Seciiktary of State for India 
( i882), 1. H. It- Mart. 226. -IND. 

F 



66 


Easements and Pbofits A Fbendre. 


Sect, 8. — By %iTe8cription : Sxtb-secU 5, 2). (6) cfi? (c), 
E, & F. ; svib-aect, 6 , An'\ 

some former owner of the shore at A. — Guay v. 
Bond (1821), 2 Brod. & Bing. 667 ; 6 Moore, 0. P. 
527 ; 129 E. It. 1123. 

AnnoUOiona : — Oonid. Dalton v, Angm (1881), 6 App. CJas. 
740. Beld. Proud v. Price (1893), 02 L. J. Q. B. 490 ; 
A.-G. V. Homer (No. 2), [1913] 2 Ch. 140. 

370. Annual payment in respect of user.] 

— Gardner v. Hodgson’s Kingston Brewbry 
Co., No. 298, ante, 

371. Effect of short period of unity of 

possession.] — Hulbert v. Dale, No. 348, ante, 

372. For full period of twenty years.] — 

nmj.EY V. SlLVERSPRINGS BLEACniNO CO., No. 
861, ante, 

(c) Length of User. 

Prescription at common law.] — See Sub-sect. 4, 
B., ante. 

Under Prescription Act, 1832 (c. 71).] — See 

Sub-scct. 6, C. (c), post, 

373. What time sufficient — Light.] — Lewis 
V, Thrice (1761), 2 Wms. Saund. 175 a ; 85 B. R. 
926. 

Annotation: — ^Refd. Dalton v. Angus (1881), 6 App. Gas* 
740. 

374. .] — Dougai. V, WiTisON (1769), 

2 Wms. Saund. 175 a ; 85 E. 11. 926. 

Annotation : — ^Reid. Dalton v, Angus (1881), 6 App. CTas. 

740. 

375. Acquiescence of owner of ser- 

vient tenement.] — Maberley v, Dowson, No. 
.862, ante, 

376. Way.] — Keymer, v. Summers (1769), 

Bull. N. P. 74. 

Annotatiom : — ^Refd. Road v. Brookman (1789), 3 Term 
Rep. 151 ; Largo v, Pitt (1797), Peuke, Add. Cas. 1.52 : 
Angus V. Dalton (1877), 3 Q. B. D. 85. 

377. .] — Campbell v, Wilson, No. 

868, ante, 

378. .] • — Deft, pleaded a grant of 

right of way by deed, subsequently lost. Pltf., in 
his replication, traversed the grant. At the trial, 
there being conflicting testimony as to the un- 
interniptod user of the way, the judge directed tlie 
jury, that if upon this issue they thought deft, had | 
exorcised the right of way uninterruptedly for i 


more than twenty years by virtue of a deed, they 
would ffnd for deft. ; if they thought there had 
been no way granted by deed, they would find for 
pltf. : — Held : this direction was right. — Livbtt 
V, Wilson (1825), 8 Bing. 115 ; 10 Moore, 0. P. 
439 ; 3 L. J. O. S. 0. P. 186 ; 130 E. R. 457. 
Annotations: — ^Befd. Tonny d. Whlnnott v, .Tones (1833), 

10 Bing. 75 ; Angus v, Dalton (1878), 4 Q. B. D. 162. 

379. Water.] — Bealby v. Shaw, No. 336, 

ante, 

380. Relief of flood-water.] — Simpson v. 

Godmancuester Corpn., No. 29, ante, 

381 . Signboard.] — Pltfs., the owners of 

a public-house, claimed "the right to affix a sign- 
board to the wall of defts.’ house. The signboard 
had been so affixed for upwards of forty years. 
The two houses had formerly belonged to the same 
owner, defts.’ house having been granted away 
by him before pltfs.’ house. WTien he first became 
owner of the two houses pltfs.’ house was not 
occupied as a public-house. It did not, however, 
appear whether the signboard was first affixed to 
deiis.’ house during the common ownership : — 
Held: (1) it could not be assumed that it was 
first affixed during the common ownership ; (2) 
the easement claimed was a legal one, & a grant 
of it by defts.’ prodccessora in title to pltfs.’ 
predecessoi*s in title must be presumed ; (3) an 
injunction would be granted to restrain (lefts, from 
removing the signboard. — Moody v, Stegoles 
(1879), 12 Ch. I>. 261 ; 48 1^. .T. Ch. 639; 41 
L. T. 25. 

AnnoUUion : — Generally, Mentd. SwaUiston v. Finn & 

Metropolitan Board of Works (1883), 48 L. T. 634. 

382. Air.] — The cellar of pltfs.’ public- 

house was ventilated by means of a shmt cut 
therefrom thi'ough the rock into a disused well 
situated in an adjoining yard, owned & occupied 
by deft., the air from the cellar i)assing through 
the shaft & out at the top of the well. The cellar 
had been so ventilated for forty years at least, 
without interruption, & with the knowledge of the 
occupiers of the yard: — Held: (1) pltfs. could 
legally claim, as against deft., the easement of the 
free passage of air from the cellar ; (2) a lost grant 
of the right ought to be infeiTcd. 

T am of opinion that the ct. ought to presume a 


PART HI SECT. 8. SUB-SECT. 6. ^ without IntcJiruptlon, tho way, the i aside the verdict & juclgineiii, upon 

D (o). suhjoot-matter of tho action, for forty tim form in which tho first (luostion was 

years before action ; (b) did tho land- J left to tho jiuy, & the judgment should 

376 i. What time safflenent — Way.] — lord, at tho creation of deft.’s tenancy, i thci-eforo stand. Senible. : there is no 

Whore parcels of land are held under a roservo the right of way In favour of ! objection to prosunilng a lost grant of 

cioinmon landlord by tenancies, each pltf. *8 holding — tho judge directed the I a right of way os botwocsn teuaiit.H 

of which has existed for upwards of verdict to be entered lor tho pltf. : — j from year to year of u common land- 

twenty ycai's, the jniy, in an action Held : tho voiillot. was rightly entered. , lord upon sumcient proof of user. — 

for obstructing an easement of way, — Timmons t?. Hewitt (1888), L. R. 22 0*Kank v. 0*Kane (1892), L. R. 30 

may Infer, from twenty years* mi- Ir. 627, 641. — IR. Ir. 489. — IR. 

intormpted i*njoyment. as of right, 876 «. .]-— A. & B. were 

of on easement claimed by the owner tenants from year to year of a common 379 i. B'«fcr.]-~l»rior to 1 894, 

of one of the tenon ion ts over the lands londlo^. A. sued B. for obstructing H. & P. were tenants of adjoining f anus 

of the other tenement, a graiit of such a right of way. At tho trial the pro- on tho same estate. In 1861, H.*8 

easement, by deed from one tesnant to siding judge, having explained to the predeceswir for the bettor drainage 

tbo other, \\ hew the tenancies liavo jury tho nature of evidence which of his holding constructed a drain 

not been ewated by writing, & the user would justify the prosomption of a through his lauds to a river, & at tho 

is proved to have oxwted as far back grant, & that, in hw opinion, twenty same time a iveir was constructed on 

us the memory of the wltnessos can years user would, in this cose, anthoriiw the course of th(? drain & a conduit 

roach, the jury may infer that the allos^d them so to presume, left to the jury tho by which some of tho w'ater was led 

dominant teuoment, when originally following qncstions, counsel not oh- In a different diroctlon along H.'s 

demised by the landlord, was dei^sod Jeotlng : — (o) did pltf., for the twenty side of tho boundary between the two 

witTi the easement appurtenant. When years next before this suit, enjoy, os farms to the public road, & thence 

open p^n the pleadings the question of right & without Interruption, tho along that road, supplying a tank on 

should be so left to the Jury, that If way claimod. Answer, Yes; (b) did P.*s holding & ultimately going to 

sonic of the Jurors infer a deed & tho ho so enjoy it for the forty years next tho river. In 1896 H. altered the 

othero Infer the creation of a tenancy, before this suit. Answer, No. On drainage of his lands & removed the 

ivith the casoraent annox(Ml m an motion to sot aside the judgment conduit so that It no longer snppliod 

appurtenant, the vci;dict should bo entered for pltf. i—Held : olthongh as P.*8 tank. P. entered H.'s land & 

for tho ciwncr of the ^iegpd doii^ant a general rme it is a more satisfactory restored It. H. sued for damages lor 

tenement, though all tho jurors do not course to leave tho question of lost trespass & for flooding of his lands : — 

^t3e ppon tho ^ue alternative. grant expre^y to the Jury, with Held : a lost grant of an easement may 

loUowing questions havirg been, appropriate directions from the judge, bo presumed from an enjoyment for 

wRbout objwtion as to their form, deft, was precluded, by tho course twenty years between two tenants 

l^t to the jimy, & *p,^ored in tho adopted by him at the trial, & in the whether holding under tho same land- 

atnimative, vlx.—Ca) did pltf. & her absence of speclllo objection & requlsl- lord or not. — Hanna v, Poixocjk, 

predecessors In titie enjoy, as of right tion, from rolylng, os ground for setting [19001 2 I. R. 664.— IR. 
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lost grant here, & I know no case in which the 
doctrine could bo more properly applied (PorxocK, 
B.). — ^Bass V . Grecjory (1890), 25 Q. 13. D. 181 ; 
59 L. J. Q. B. 571 ; 55 J. P. 119 ; (5 T. L. 11. 412. 
Annotations : — Consd. Aldin r. Laiimor Clfirk, Muirlioad, 
ri894] 2 Ch. 437 ; Ghastey v. Acklaud. [1805] 2 Ch. 380. 
Kefd. SimpBou v, GodnuuiohonUn’ Corpii. (189r>), 84 
Ii. J. Ch. 837. Mentd. Whoatou v. Maplo, [1893] 3 Ch. 48. 

383. Effect of acquiescence by tenant for life — 
On right of reversioner — Diverting water by weir.] 

— Bradbury v. Gbinsell (1801), 2 Wms. Sannd. 
175 i ; 85 E. B. 932. 

Annotation : — Confld. HohortB &: Lovell v. James (1903), 89 
L. T. 282. 

384. Way.] — Wliere thert^ is a tenant 

for life ill possession of settled land, a lost grant 
of a right of way cannot ho imidied as against 
tlic reversioner merely from the user of the way 
during tlie lifetime of the tanant for life, one 
ground being that reversioner, not being in pos- 
session, would have no power to prevent the user, 
&> the circumstance that the reversioner joined 
with the tenant for life in barring the entail, 

in making a resettlement during the period of the 
user, does not alter the case. — Boberts & TjOVELL 
V , .Tames (1903), 89 L. T. 282 ; 19 T. E. B. 573, 
O. A. 

385. Effect of acquiescence by tenant — On right 
of landlord — Ldght.] — Wliere lights had been put 
out & enjoyed without interruption for above 
twenty years during the occupation of the opposite 
premises by a tenant, that will not conclude the 
landlord of such opposite premises, without 
evidence of his knowledge of the fact, which is the 
foundation of pi-esuming a grant against him ; &, 
consequently, will not conclude a succeeding 
tenant, who was in possession under such landlord, 
from building up against such encroaching lights. 
— Daniel v. North (1809), 11 East, 372 ; 103 
E. B. 1047. 

Annokdions : — Consd. Cray v. Bond (1821), 2 Brod. & Bing. 
667. Difltd. Cross v. Lewis (1621), 2 B. & C. 680. Consd. 
U. r. Bliss (1837), 7 Ad. & El. .550 ; Papondick v. Bridg- 
water (1855), 5 E. & B. 166 ; Roberts & Lovell v. James 
(1903), 89 L. T. 282. Refd. Johnstone r. HaU (1856), 27 
L. T. O. S. 230 ; Wheaton r. Maple, [1893] 3 Ch. 48; 
Derry v. Sanders, [1919] 1 K. B. 223. 

386. .] - (1) A grant to oi^eri 

lights may he presumed, although the windows 
are in a building which does not oxt.<*nd to the 
boundary of pltf.’s land. 

(2) A purchaser of some premises erected a high 
building, & obstructed tlie light from entei-ing 
windows which had been opened at least 38 yearn. 
It appeared that neither the vesndor, nor any of 
his agents, had seen these prc^miscs for up^vards 
of twenty years, but it did not apptiar that the 
ticnant had a lease ; — Held : an action could be 
maintained against the purchaser. — D ross 
Lewis (1824), 2 B. & 0. (180 ; 4 Dow. & Hv. K. B. 
234 ; 2 L. .f. O. S. K. B. 1.3(5 ; 107 K. 11. 538. 


Annotations: — Consd. Dalton v. Angus (J881), 6 App. (Jus. j 
740. Eefd. Whoaton t*. Maple, [1893] 3 Ch. 48 ; Kino v. ! 
Jolly (1904), 74 L. J. Ch. 174. 

E. B^huilal of Presumption, 

387. General rule.] — Dalton v. Anous, No. 4, ■ 
ante. 

P. Pleading and Evidence. 

See Sect. 5, post. I 


Sub-sect. 0. — Under Prescription Act, 1832, 
AND Similar Acts. 

A. In General. 

See Proscription Act, 1832 (c. 71). 

388. Effect of Act.] — To an action of trespass 
tpiarc clausum fregit deft, pleaded a riglit of way 
across the locus in tpio for the occupiers of B. 
field, on foot & 'with cattle &; caiTlages enjoyed as 
of right & without interruption for twenty years 
before^ the commencement of the suit,* under 
Proscription Act, 1832 (c. 71). The replication 
traversed so much of the alleged right of way os 
was claimed to be with carriages, & as to the 
residue of iJio plea, set foi*th (Treiit Navigation 
Act, 23 Geo. 3, c. 48) under which the Ti*cmt 
Navigation Co., btifore the commencement of the 
twenty years, made a haling path for towing 
veasels fidong the river, across the loctis in quo 
into B. field ; that after the commencement of 
the twenty years, under the powers of (4io Dunliam 
Bridge Act, 11 Geo. 4, c. Ixvi., another haling 
path was set out nearer to the river, hut also across 
the locus in quo &: into B. field, & that thereupon 
the Navigation (^o. abandoned the former haung 
path, which thenceforth ceased to be used as such ; 
that before & at the cornmoncoment of the twenty 
years, the occupiers of the B. field used ^ en joyed, 
as of right & without inieiTupiion, by virt-uo & 
under the first Act of Parliament, a way iUong the 
first mentioned haling path, across the lonis in 
qnoy on foot Ac with catih?, which right of way 
ceased & determined on the abandonuuuit of tliat 
haling path ; but that from that time until the 
commencement of t;he suit, the occupiers of B. 
field claiming right to tlu^ way, as a continuation 
of the right befoi*e enjoyed by them under the Act 
of Parliament, continued to use the same way ; 
which way, & the use & enjoyment thereof along 
tlie iialing path as afoiNisaid is the same way, Ac 
the .same use Ac (*njoymcnt thereof as in the i)lea 
mentioned except as to the? user with cari'iagcs. 
On demurrer i---Uc!d : the replication w/is good ; 
it disfdosed facts showing that deft.’s user, al- 
though as of riglit Ac without interruption during 
the twenty years, within Proscription Act, 1832 
(c. 7J), ss. 2 Ac 5, wiis not such as would, before 
that statute, liavi^ htHiii sufiicient to prove a claim 
by prescriiition or non-existing grant. 

The Act does not alter the nature of the right 
necobsiiry to give a higal title. Tlie party who 
avers the right must mean such as could bo in- 
ferred to exist by custom, proscription or non- 
existing grant (Alderson, B.). — Kinlocii v. 

! Nevtle (1810), 0 M. Ac W. 795 ; 10 L. J. Ex. 218 ; 
151 E. K. (533. 

' Annotations : — Consd* Tone v. Preston (188.*5), 24 Ch. D. 

739. Retd. Gardner r. UodifHon’s Klnsreton Brewery Co.. 

119011 2 Ch. 198. 

380. .] — (1) In a suit to restrain deft. 

j from building so as to obstruct pltf.’s ancient lights, 

' it was proved that for a peiiod of more than twenty 
years, extimding to within a very shori time before 
the bill was filed, there had been unity of pos- 
session of the propei-ties of ;)ltf. Ac deft., but there 
was no evidence of thcTo evtjr having been any 
unity of title ; Ac it was proved that before the 
unity of possession commenced the access of light 
to the windows had been enjoyed as far back as 


PART III. SECT. 3, SUB-SECT. 6.— E. 

8871. General rule.] — ^Whoro the right 
to an eaaomont depends on the pre- 
sumption of a lost grant, the pre- 
aumptlon arises after the interrupted 
enjoyment of the easement for twenty 
years, & it cannot be rebutted by show- 
111 fact no such grant was 
made. But the presumption of a lost 


grant may be rebutted i>y showing 
that the grantor was under u legal 
incartaolty to make (he grant. & this 
incapacity extends not only to in- 
sufficiency of the uinoiint of the 
grantor’s estate, but also to lncapu<ilty 
by reason of the quality of t hat estaU*. 
— Titwaitkh I?. BUAiiK (1895), 21 

V. L. R. 192.— AUS. 


387 11. .] — Deloukry V. 

MANKNT TKUHTKR Co. OF NeW SOUTH 
Walf^ (1904), 1 C. L. It. 283.— AUS. 

PART 111. SECT. 8. SUB-SECT. 6. —A 

r. Whether Act anplieable to colon j. ] 
-Vickery v. Mark (1865), 4 

N. H. W. S. C. Jt. 66. -AUS. 

F 2 
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Sect. 3 . — By preacripUon : Sub-sed. 0, A,, B, d: C. 
(g ) (o) i.] 

living memory went i—IIcld : pltf. liad established 
his title to the access of light, by pixjof of enjoy- 
ment from time immemorial, independently of 
Prescription Aci-, 1832 (c. 71); for the statute 
does not take away any of the modes of claiming 
easements which existed before its passing ; the 
fact that some of the windows h^ been con- 
siderably enlarged did not take away the right to 
an injunction ; & pltf. ought not to be put upon 
the terms of restoring the windows io their former 
size. 

(2) It is evei*y day practice to plead enjoy- 
ment for twenty years before action, enjoy- 
ment for forty years before action, enjoyment 
from time immemorial, a lost gi‘ant, & it has 
always been understood that a right may be sup- 
ported on the third ground, although it may be 
incax)able of being supported under the first or 
second. There arc no negative words in the 
statute to take away rights existing independently 
of it (Mellish, L.J.). 

(3) 1 am of opinion that this is a case for an 
injunction. I think that pltf. has proved his 
right to the ancient windows. Here arc rooms in 
an inn which is used & enjoyed for the i)uij» 08 es 
of an inn, & deft, proposes to erect a building 
within five feet of tliem. Of coui^se that would 
altogether obstruct tlic light coming to them. 
He proposes to build on a waste piecje of ground, 
dc pltf. has filed his bill before the building is even 
commenced. It is fortunate in this case that the 
building i^roposed to be erected is so near his 
house that pltf. is not in tlie difficulty in which 
pltfs. often ai'e, viz., as to its being doubtful 
whether the xiroi)osed building would obstioict 
the lights or not. Here it is so near that it is 
absolutely certain that it would obstruct the 
lights, & therefore, very proi>erly, the pltf. filed 
his bill immediately. 1 cannot understand why 
the deft, is to be allowed to build upon a mere 
bit of waste land so as to block up the rooms of 
this public ‘house which are nccessaiy for its 
enjoyment. It apjiears to me thaf* this is properly 
a case for the ct. to intt?i*fere by injunction 
(Mellish, li.J.). — Aynsley v , Glover (1875), 30 
Ch. App. 283; 44 L. J. Oh. 523 ; 32 L. T. 345 ; 30 
.T. P. 481 ; 23 W. K. 457, L. JJ. 

Annotations : — As U> (1) Consd. Fowlers v. Walker (1880), 
49 L. J. Ch. 598 : Dalton r. Aiifinis (1881), 6 App. Cas. 
740 : A.*U. r. Qiieon Anno (Jai'don & MansionH Co. 

(1889), 00 L. T. 759 ; Smith r. Daxter, fl900J 2 Ch. 138. 
Reid. Moore v. Hall (1878), .H Q. B. D. 178 ; Givcnwood 
V, HomHoy (1880), 33 Ch. D. 471 ; Warren r. Brown, 
[19001 2 Q. B. 722 ; Gardner v. Uodfirson’s Brewery Co., 
[1903] A. C. 229 ; Colls v. Homo & Colonial Stores, [1904 J 
A. C. 179. As to (2) Consd. Hyman v. Van Don Beigh, 
[1908] 1 Ch. 167. acnerally, Mentd. Stanley of Alderloy 
V. Shrewsbury (1875), L. B. 19 Kq. CIO ; Webster v, 
WhowaU (1880), 42 L. T. 808 ; HoUand r. Worley (1884), 
20 Oh. D. 578 ; Dicker v. Popham, Radford (1890), 03 
L. T. 379 ; Martin i>. lb-ice, [1894] 1 Ch. 270 ; Cowpor v, 
Laidlor, [19031 2 Oh. 337 ; Wood v. Conway Corpn., 
[1914] 2 Ch. 47 ; Slack r. Leeds Industrial Co-op. Soc. 
[1923J 1 Ch. 431. 

390. .] — Dalton v . Angus, No. 4, (uiie, 

Easement of light.]— See Part VIII., 

Sect. 3, sub-sect. 2, post. 

B. Application of Aci. 

301. Extent of Prescription Act, 1832 (c. 71), 
s. 2 — Applicable to all easements.] — Simpson v. 
OODMANCHESTER CoRPN., No. 29, ante. 

392. Whether confined to rights of way 

& water — Air.] — Webb v. Bmo, No. 304, ante. 

393. Applies to right of support.] — Dalton 

V. Angus, No. 4, ante. 

394. .] — Where ancient buildings 


belonging to different owners adjoin each other 
there is a right of support from the building as 
well as from the land ; A: this right of support 
can be claimed under the provisions of the Pre- 
scription Act, 1832 (c. 71). — Lemaitre r. Davis 
(1881), 19 Oh. D. 281 ; 51 L. J. Ch. 173; 40 
L. T. 107 ; 40 .7. P. 324 ; 30 W. R. 300. 

Annotaiions : — Consd. Tone v, Preston (1883), 24 Ch. D. 

739. Apprvd. Selby v. Whitbread, [1917] 1 K. B. 730. 

Refd. Simpson r. Godmanchostor Corpn. (1895), 04 

L. J. Ch. 837. 

395. .] - Defts. were the owners of 

a house in London which adjoined a liouse owned 
by pltfs. Both houses were about 200 years old 
& had been built together. The buildings in 
many respects might be regarded as one building 
divided by a partition wall, the front walls &; the 
roof being continuous. The buildings were in 
fact built for the purpose of mutual support. 
Defts. decided to rebuild their premises, & accord- 
ingly served upon pltfs. a party-wall notice under 
Ijondon Building Act, 1 894, & each pai-ty appointcHl 
their respective suivcyor to settle matters of 
differences between them. Defts.’ house on being 
rebuilt was set hack about thirteen feet from the 
original lino of frontage in accordance with an 
agreciment whhdi defts. made with the London 
County Council. Defts. conveyed to the County 
Council the strip of land left vacant by the setting 
back of their premises, &> the County (’ouncil 
dedicated the strip to the public. The flank wall 
of pltfs.* premises, which was formerly the party 
wall, was, in consequence of defts.’ premises being 
set back thirteen feet from the original line of 
frontage, left exposed for that distance, & pltfs.’ 
building, wdiich had been supported by defts.’ 
building, was rendered unsafe by tlie withdrawal 
of that support. J^ltfs. brought an action to 
rec.over damages at common law for the with- 
drawal of support afforded to pltfs.’ building by 
defts,’ building which had been pulled down : — 
IJeld : an casement of support to buildings from 
buildings could be acquired under Prescription 
Act, 1832 (c. 71), as well as by grant, & pltfs. had 
acquired such an easement by prescription 
against defts., but such rights w<u*e inconsistent 
with were superseded by the rights which pltfs. 
had as adjoining owners under London Building 
Act, 1894, & therefore pltfs. could not maintain 
their claim for damages at common law. — Belby 
V. Whitbread & Co., [1917] 1 K. B. 730; 80 
L. ,T. K. B. 974 ; 110 1.. T. 090 ; 81 J. P. 105 ; 33 
T. L. K. 214 ; 15 L. G. R. 279. 

396. Not applicable to light.] — Perry r. 

Eamek, Halaman V. J^Iames, Mercers* Co. v. 
Kames, No. 358, ante. 

397. .] — Wheaton v. Maple & (-o.. 

No. 317, ante. 

(\ Easements other than lAfjlii. 

(a) Who may Prescribe. 

See Sub-sect. 6, B., ante. 

398. Statutory company — Easement ultra vires 
statutory powers.] — ^A co. incorporated by Act of 
Parliament for the purpose of making Ac main- 
taining a canal, &. having powers under their Act 
to take wato for the puiyose of supplying the 
canal cannot by user acquii*e, under Prescription 
Act, 1831 (c. 71), s. 2, a prescriptive right to take 
the water for any other purpose. 

An easement Ut take water to fill a canal ceases 
when the camil no longer exists. 

A co. was incorporated for the purpose of making 
a canal, & empowered to supply the canal with 
wat-er f]*om certain riv(‘rs. In 1 824 the co, made a 



Part 111. —Creation oe Easements. 


69 


cut & erected on it a water wheel for pumping 
water into the canal. The co. occasionally used 
the water wheel to drive a bone crushing mill. 
In 1853, 16 & 17 Viet. c. cxix., for converting the 
canal into a railway, reinc!oiporat-ed the co. for 
the purpose {inter alia) of making the railway. 
By sect. 10, it was enacted that easements, tdic., 
vested in the canal co., should after the passing, 
etc., be vested in the co. thereby incorporated for 
their absolute benefit. The canal having been 
stopped up & converted int<j a railway ; — Jleld : 
on the convei’sion of the canal into a railway the 
right of the co. to the flow of water in the cut for 
driving the wheel ceased, & the railway co. could 
not convey to a purchaser any right to such 
flow. — National (Iuaranteeh Manuuk Co. v. 
JlONALD (1859), 4 II. & N. 8 ; 28 1.. J. Kx. 18.5 ; 
7 W. R. 185 ; 157 E. R. 737. 

A7inoiatio7i8 : — Consd. Mason v. Sbi-cwsbury & Hereford 
Ity. (1871), L. K. 6 O. H. 578 : i’restoii Corpn. v. Fullwood 
Id. B. (1885), 53 L. T. 718. Refd. Ulffby r. Bristol ('orpn. 
(1800), 20 L. J. Ex. 359 ; Acton L. B. o. North iHc South 
Western Junction By. (1893), 37 Sol. Jo. 357. 

See, also. No. 855, ante. 


(h) Nature of User, 
i. In Ciencral. 

Prescription at common law, .see 8ub-sect. 1, A., 
ante. 

Under doctrine of lost modern grant, sec Sub- 
sect. 5, 13. (b), ante. 

399. General rule— Continuity.] — In an action 
where a right of way was claimed under the Pre- 
scription Act, 1832 (c. 71), in respect of twenty 
years’ user as of right, it appeared that the way 
liad only been used by the party claiming it, 
deft., for the removal of wood upon an adjoining 
close. T"he wood was cut upon tliis (tiose at 
intervals of several years, the last cutting having 
been in the year before the action was commenced, 
the one next previous twelve years befoni, So the 
mjxt at another interviil of twelve years. Betwcien 
these intervals the road was 0 (x;asionally stopped 
u]), but deft, used it as ofUm as he wislied while 
the vvootl was being cut : — Held : th(‘!e Imd not 
b(‘en an uninton*uptcd enjoyment of the way for 
twenty years within the meaning of flu! ab(jv(! 
Act, wliich did not apply to so discontinuous an 
easement as that claimed. 

It is sullicient lor the presemt case to observe 
that tJie statute expressly nMpiircs victual t^njoy- 
nu*nt as of right for the full period of twenty 
years. No user can be sufficient which does nut | 
raise a reasonable inference of such a continuous | 
enjoyment. Moreover, as the enjoyment which is [ 
pointed out by the statute is an enjoyincint which j 
is open as well as of right, it seems to f callow that * 
no actual user can be sufficient to satisfy thfj I 
statutii, unlf^ss during the whole of the statutory | 
term, whether acts of user be pi*oved in each y(^ar i 
or not, the user is enough at any rate to carry to i 
the mind of a reasonable person who is in pos- I 
session of the servient tenement, the fact that a I 
continuous right to enjoyment is being asserted, 

& ought to be resisted if such right is not recog- . 
nised, &; if resistance to it is intended (Lindley, 


E.T.). —Hollins r. Vbrney (1881), 13 Q. B. 1). 
301 ; 53 I.. J. Q. B. 430 ; 51 L. T. 753 ; 48 .1. P. 
580 ; 38 W. R. 5, O. A. 

Annotations : — Apld. Smith v. Baxter, riOOOJ 2 C3i. 138. 
Reid. Croyko r. Hatilcid Chase Corpn. (1898), 12 T. L. 11. 
383 ; Hyman r. Van Den Borgh, [1907] 2 Ch. 516. 

400. User must be known to servient owner — 
Support.] — IVo houses of pltf., one ancient, the 
otlier modern, stood on ground which had been, 
within twenty years, excavated by him for the 
purpose of getting coal. The owner of the adjoin- 
ing land having worked underground to his own 

I boundary, i)ltf.’s houses sank in consequence, & 
an action was bi-ought for the injury : — Held : ( I ) 
418 neither of the houses had stood on excavated 
ground, or been supported in part by deft.’s land 
for twenty yeara before the injury complained of, 
a grant by deft, of a right to such supi^ort could 
not be x>resmnod, & pltf. had no remedy for the 
damag(^ done. 

(2) The existence of the excavation below the 
aiKJient houses was unknown to both parties. 
Scmhle : iis 3 & 4 Will. 4, c. 71, s. 2, requires that 
easements, to b<5conic absolutts must have been 
enjoyed for twenty years under a claim of right, 
pltf., under the above circumstances, would not 
be entitled to the support of the atljoining land, 
even though, such an excavation had exi.stcd for 
twenty years.- -Pautiiid(ie v. Scoi't (1838), 3 
M. & W. 220 ; 1 Horn So 11. 31 ; 7 U. J. Ex. 101 ; 
150 E. R. 1124. 

AnnntatioTia : -'As to (I) Apld. BirmliiKlmm Corpn. v. Allen 
(1877), 6 Cb. 1). 284. Consd. Dalton r. Aii^uh (1881), 
6 App. Can. 719. Reid. iliimphricH v. Brotfduii (1850), 
12 Q. n. 739 ; Solomon r. Vintners’ Co. (1859), 4 H. & N. 
585 : Manley r. Burn (1915), 85 Ji. J. K. B. 505. As to (2) 
Refa. Boiionii r. JtuekhoiiHe (1858). E. B. ^ E. 622 ; 
J>alton V. AnKHH (1881), 6 App. Cas. 710 ; Union Lltfliter- 
uM^e Co. r. Jjondon Craving Book Co., (1902J 2 ('h. 557. 
GnirraUt/* Reid. Alston r. Blundell (1843), 12 M. & W. 324 j 
Blhby V. Carter (1859), 4 H. & N. 153. 

401. - - Union UtciJITEUAce (Jo. v, 

liONOoN (jitAviNC Docic CJo., No. 68, ante. 

402. Noxious discharge into sewer.] -- 

I l^ltfs. w(.M'(j a sanitary authority. So for more tlian 

tw( 3 nty years before ac'tion brought (lefts, had 
discharged inio pltfs.’ s(‘W(*rs th(i waste liquors 
from their borax works. This ellliieiit contain(»d 
borax in solution, l^ltfs. utilised ))art of the ar(»a 
under tluiir control for a sewage* farm on which 
various crops w(ire raiscul, So they alleged that this 
noxious (‘flluent Jiad injuriously alTec^tod their 
farm A the crops thereon. Tli<;r<; was evid(*nce 
that the discharge fj*om defts.’ works was inter- 
mittent, A: fis a rule made at night. So nenther 
pltfs. nor th(Mr predecessors had notic.cj of it. No 
perc(*ptible damage to the crops on the farm had 
been noticed prior to 1908. J lefts, claimed a 
prescrii)iive right to continue the discharge of 
their < llhumt So denicHl that it was noxious or 
caused any injury to the* farm. In an action by 
pltfs. claiming an injum^tion to restrain the defts. 
from continuing the discharge of this noxious 
chemical solution : — Held : as the enjoymimt of 
the alleged cas«mient had l)o<m secret So unknown 
So unsuspected by pltfs. or their prcdccessore, it 
was not of such a character as would establisli a 
prescriptive right. — I avkkpool (Joupn. v. CJo(j- 
JIILL (H.) So Son, [1918] I Uli. 307 ; 87 L. .f. Ch. 


PART III. SECT. 3, SUB-SECT. 6. - 
C. (b) i. 

399 i. OeTicral rule — Continuiti/.] - 
the rl^ht of user by 
. over the property of 
must show not only that the 
fr(»m ancient days. 
^ exercised as 
^ interrupted. — 

MaLUK JaWAD-UL-Hcq V. liAM rjRASAD 


D\s (1869), 3 B. li. It. A. (’. 281. IND. 

B. Must hr. oiit n <t* ifncf/uivocal.\ 
Th*‘ actual iisfi* of an (jascineiit. by 
prescription must during the whole 
statutory period be sueb us to carry 
to the mind of a ivasoiiabh* peiwm in 

i iOMsessiou of the servient tenement the; 
acts that a continuous right to enjoy’ 
incut is being assortA?d & ought to bo 
i-oslstod If denied. — WA'rsoN v. Jackson 


. (1914). 30 O. li. Jt. 517 ; -B/l- Ih 

! 481 ; 19 I). Ji. It. 733 ; 0 O. W. N. 

I 509.— CAN. 

I jn er4b*r lo found a 

prescriptive right of way the acts .if 
possession l■cli^^d on must be of such a 
e.haracter, or done In such eireuin- 
stauccs, as to liidlcaUi uiioquivooaJly 
to the proprietor of the servient tono- 
iiieut the iftcl that a right la a-sserted 
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Sect. 5J. — By prescription: Sub-sect. 0, C. (b) t., ii. 
cS: iii.'l 

186 ; 118 L. T. 336 ; 82 J. P. 129 ; 34 T. L. E. 
169 ; 16 L. G. E. 91. 

408. Must be actionable — Obstruction of stream.] 
— ^Murgatroyd V. Eobinson, No. 61, ante. 

404. Or capable of physical resistance — 

Noise & vibration.] — Sander v. Mani^ey & Eogers, 
[18781 W. N. 181. 

406. .] — Sturges V. Bridg- 

man, No. 67, ante. 

406. Must be certain & uniform.] — Huldey v. 
Silverspuings Bleaching Co., No. 361 , ante. 


ii. User as of Right. 

See Prescription Act, 1832 (c. 71), ss. 2 & 5. 

407. General ^rule.] — (1) The words “ enjoyed 
by any person claiming right,” applied to ease- 
ments, in Prescription Act, 1832 (c. 71), s. 2, & 
” enjoyment thereof as of right,” in sect. 5 of the 
above Act, mean an enjoyment had, not secretly 
or by stealth, or b^^ taicit sufferance, or by per- 
mission asked from time to time, on each occa^on, 
or on many, but an enjoyment had openly, 
notoriously, without particular leave at the time, 
by a person claiming to use, without danger of 
being treated as a trespasser, as a matter of right, 
whether the right so claimed shall be strictly legal, 
as by prescription & adverse user, or by deed, or 
sliall have been merely lawful so far as to excuse 
a tresp^s. 

(2) To a plea of forty or twenty years* enjoy- 
ment of a way, a licence, if it cover the whole 
time, must be pleaded. But a parol or other 
licence, given & acted on during the forty or 
twenty years, may be proved under a general 
traverse of the enjoyment as of right, & this, 
whether such licence bo granted for a single time 
of using, or for a defimto period. 

Semhle : (3) where issue is joined on the allega- 
tion of an intenniption ac(fuicsccd in, the party 
alleging the interruption, having pi*oved a non- 
user during part of the time, may, in order to show 
that such nonuser was not a voluntary forbearance, 
give evidence that, two years before the nonuser 
commenced, the jiarty claiming the way paid a 
(ionsideration for being allowed to use it. — 
Tickle v. Brown (1836), 4 Ad. & El. 309 ; 1 
Har. & W. 769 ; 0 Nev. & M. K. B. 230 : 5 
L. J. K. B. 119; 111 E. E. 826. 


v. j luw&iiui 

(1839), 9 C. & P. 47 ; Mo^or v. Chadwick (1840), 9 
L. J. Q. B. 159 : Caved v, Martyn (1865), 19 C. B. N. S. 
732 ; Angus v. Dalton 0877), 3 Q. B. D. 85 ; Hollins v, 
Vomey (1884), 13 Q. B. D. 304 ; Hyumn v. Van Den 
Berffh, 11907] 2 Ch. 516; Lyoll r. Hothflold, 11914) 3 

K. B. 911. A8 to (2) Reid. l»yo v. Mmnford (1848), 17 

L. J. Q. B. 138 ; Tone v. I^ton (1883), 24 Ch. D. 739 ; 
Toiiifiott V, Wallis (1896), 40 So), Jo. 498. As to (3) 


408. Permission of servient owner — Crossing over 


railway.] — (1) Tre^ass for breaking & enter- 
ing, on Jan. 1, 1830, & on divers other days & 
times, etc., one close, called the Eoilroad, & one 
other close formerly used as a railroad, etc. 
Pleas, amongst others, that A., B., &; 0. were 
owners of the closes on each side of the locus in^ 
quOi which was a railway made by pltfs. under the 
authority of an Act of Parliament ; that the 
adjoin^ closes contained minerals, that, 
according to the custom of the country, the 
minerals could only be conveniently conveyed 
by means of a railroad across the locus in quo. 
The plea then justided the trespasses for that 
purpose, & for the convenient & necessary occupa- 
tion of the adjoining closes. Eeplication, pro- 
testing the soil &; freehold, de injuria absque 
residuo causae. Another plea alleged that the 
occupiers of the adjoining closes had, for twenty 
years, as of right, & without interruption used & 
been accustomed to use the privilege & casement 
of passing ^ repassing, ete., & laymg down rail- 
roads across pltf.’s railroad. Eeplication to tills 
plea, traversing the claim of right. New assign- 
ment of other & different pui'poses, to which there 
was judgment by default. The pai-ticulars com- 
plained of li*espasses committed by defts. in 
Apr. & May, 1830, in a close “ which now is or 
heretofore was a rail or tramroad,** & destroying 
the plates of same, & laying down others. The 
evidence was, that defts., in Feb. 1829, took up 
some of the plates of pltfs.* railway, & altered the 
course of part of it, oai*rying it over their own 
land, & matic a transverse railroad, which crossed 
the site of the old railroad, also the new rail- 
road : — Held : the parti culai*s were sufficient. 

(2) Upon the issue with regard to the more con- 
venient occupation of the adjoining closes, there 
was much evidence on both sides, pltfs. giving 
evidence to show, that, in constructing the trans- 
verse railroad, defts. had an ulterior object in 
view. The judge left it to the jury to say 
whether the transverse railroad was constructed 
bond fide for the more convenient occupation of 
the closes, or for some other object ; — Held : this 
direction was right. 

(3) Upon the issue with regard to the twenty 
years’ enjoyment of the casement ; — Held : defts. 
were bound to show an uninterrupted enjoyment, 
as of right, during that period, & pltfs. might 
prove, under that issue, applications by defts. 
during the twenty years for leave to cross thcii* 
railroad, & it was not necessary for them to reply 
such licence specially under Prescription Act, 
1832 (c. 71), s. 8. — ^Monmouth Canal Co. v. 
Harford (1834), 1 Cr. M. & R. 614 ; 6 Tyr. 68 ; 
4 L. .T. Ex. 43 ; 149 E. R. 1226. 

AnnotcUiona : — Aa to (3) FoUd. Beasley v. C3arko (1836), 2 

Bing. N. O. 705 ; Tickle v. Brown (1836), 4 Ad. & El. 

369 : Onloy v. Gardiner (1838), 4 M. & W. 496. ConBd. 

Gardner Hodgson’s Kingston Breweries Co., (1900] 

1 Ch. 592. Reid. Hollins v, Vcmey (1884), 13 Q. B. D. 

304. 

409. Right of way.] — T ickle v. Brown, 

No. 407, ante. 

410. .] — In U'espass the plea alleged, 


& the nature of the right. — ^M'I nroy 
r. Atholb (Dukk), [1891] A. C. 620.— 
SCOT. 

a. Must he lawful ,] — PrescHption 
based upon a series of unlawful acts, 
cannot bo siipnortod whether the act« 
woi*e unlawful at cominoii law or 
by statute. — ’rBATLL r. McAlltstkr 
(1890), L. II. 25 Ip. 524.— IR. 

PART III. SECT. 3, SUB-SECT. 6.— 
C. (b) ii. 

407 i. General rule.] — To establish a 
piesoriptive right under 10 Edw. Vll., 


c. 34. B. 35, twenty years* uninterrupted 
user as of right immediately prior to 
the bringing of the action must be 
proven. — H unter v. Bichardb (1012), 
22 O. W. n. 408 ; 3 O. W. N. 1432 ; 
28 O. L. U. 567; 12 D. L. K. 267.— 
CAN. 

b. Permissian of servient owner.]-- 
Prior to 1894 H. & P. were tenants 
of adjoining farms on the same estaU?. 
In 1861 H.*8 predecessor for the better 
drainaro of his holding constructed a 
drain through his lands to a river, & 
at the same timo a weir was construoted 


on the course of the drain Sc a conduit 
by which some of the water was led in 
a diflerent dircc^tiou along II. *s side 
of the boundary betwiien the two farms 
to the publio road, & ihonoe along that 
road, supplving a tank on l\’s holding 
& ultimately going to the river. In 
1896 H. altered the drainage of his 
lauds & removed tbt^ conduit so that 
it w» loiwr suppliofl l».*s tank. J\ 

, entered H.’s land & restored it. H. 
i sued for damages for trespass & 

I for flooding of his lands ; — Held : 
[ the drain was merely an artlfloial drain 
' & not permanent, but open to alteration 
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tiiat the wa^ in question was used foi- forty 
years as of right, by the occupier, etc., of tlio 
farm. On a replication traversing the use as 
of right : — Held : pltf. might give in evidence, 
under Prescription Act, 1832 (c. 71), s. 6, that the 
way had been used by leave & licence. & that an 
acknowledgment had been given by those to 
whom the use of such way liad been allowed.-- 
Bjsasusy V, Ct^ukb (1836), 2 Bing. N. O. 705 ; 
5 Dowl. 60 ; 2 Hodg. 100 ; 3 Scott, 258 ; 5 
L. J. 0. P. 281 ; 1,32 E. R. 271. 

AnnoUxtiona : — ^Refd. Onloy i\ Clardiuer (1838), 1 Horn. & H. 

381 ; Pyo v. Mumford (1818), 11 Q. U. 660 ; Gardner t>. 

Hodgson Kingston Brewories Co., IlDOOJ 1 Cli. 003 ; 

Hyman v. Van Don Borgh, [1607] 2 Ch. 516. 

411. .] — KIXJ.OCH V. NKV11.B, No. 

388, ante. 

412. Repairs executed as ol right - - Vif ay . 1 - 

Oday V. Tiiackrah, No. 424, post. 

413. Evidence that user not of right -Water- 
course.] — Case for disturbing a watercourse wliii-li 
of right ought to flow into pltf.’s close to inigaic^ 
it. Plea; denial of the right. On tin*- trial it 
appeared that the watercoui*se was not ancient, 
but that the watcjr had flowed in its present course 
for more than twenty y(jai*s, p«ist pltf.’s dost;. 
Tlierc was evidence that during that period i)ltf., 
iSt thosc^ under whom he claimed, had been con- 
stantly in the iiabit of drawing olT the water to 
inigato his close, & tliat the owners of the water- 
course resisted it. On one occasion, when i)ltf.’s 
servant drew oil* tlie water, ht^ was summoned 
before a justice for so doing. iUtf.’s son by his 
dnection attended & defended the sc^rvant, . & 
paid a fine of Is. The conviction was under a local 
Act, fi*om which tlicrc was a power of appeal. 
Pltf. did not appeal. Tlie ccjnviction was tendered 
in evidence & rejected. In suTUTriing up, the judge 
explained that tlie (jnjoyment to def<‘at an adverse 
right must be for twenty years, without int<*r- 
rutition liicquiesced in for a year. One of the 
jury asked what would be the elTect in law of a 
state of x^erpetual warfare between the jiarties, 
whi(4i question the judge; ilid not answer. Tlie 
jury found that “ the watercourse luid been en- 
joyed as of right for tw(*nty years, & witliout 
inieriiiiition for a year,” were directed to find 
for pltf. Held : (1) the evidence was iinjiroperly 
rt'Jcicted, as the conviction, unappealed against, 
was, under the circumstances, <;vidcnce of an 
acknowledgment by pltf., that the usage, to draw 
off the water for irrigation, was not as of right ; 

(2) interruptions, though not aciiuiesccd in for a 
year, might show that the enjoyment never was 
of right, but contentious throughout, though, if 
once the enjoyment its of right had begun, no 
interioiption for less than a year could defeat it ; 

(3) a new trial was grant-cd. — E aton v. Swansea 

Waterwoukh Co. (1851), 17 Q. B. 207; 20 

E. J. Q. B. 482 ; 17 E. T. O. S. 151 ; 15 .fur. 075 ; 
117 E. R. 1282. 

AmutiatUnia :—‘A8 to (1) Reid. R. v. Fairio (1857), 8 E. & B. 

V. Whyto (1868). 8 B. & S. 116. As to (2) 

ggd. Lycll V. Hothflold, [1914] 3 K. B. 911. Oenerally, 

BeM. Glover v. Coleman (1874), B. R. 10 C. 1*. 108 ; 

Dalton V. Angus (1881), 6 App. Cas. 740 ; Hollins r. 

(IMpTcJ^^T 433^' * Prosland v. BlriKliam 

414. Enjoyment contentious throughout — 


Watercourse.] — Eaton v. Swansea Waterworks 
(/O., No. 413, ante. 

415. Agreement to do act Inconsistent with 
easement — Support from wall.] — In 1850 A. built 
on a wall belonging to B., the rest of the build- 

I ing being on land laid out by B. for a street, 
i By a deed made in 1804, A. covenanted with B. 
j that A. would on three months’ notice macadamiso 
I the sti'oet & keep it in repair. This deed was 
! recritoil in another deed made between A. &; B. in 
I 1877, in which the proposed street was refeiTed 
I to. The street was never made, & tiie design had 
been abandoned : — Held : A.’s enjoyment of 

] support from the wall was not as of right, & no 
j casement was acquired. — T one v. Dkeston (1883), 

■ 24 Ch. D. 739 : 53 I.. J. Ch. .50 ; 19 \j. T. 99 ; 32 
: W. It. 100. 

416. Enjoyment under mutual mistake of legal 
right — Watercourse.] — Defts. in 1834 demised to 
pltfs. the coal under the C. estate f«* fifty years, 
with x>owers to sink jiits, make soughs, etc., erect 
engines, make drains, etc., for supplying such 
engines with water, & also to do (;ertiiin other 
acts on tlu; surface for the better draining 
working the demised mines & any oilier mines of 
which ])ltfs. might become lessees under tlio lands 
of any other ]>crsons. In 1830 i)ltfs. took a l(*nse 
for 35 years of tlic O. Colliery from a neighbouring 
landowner. In 1840 pltfs. made a drain about a 
mile long, chiefly on the (J. estate, by whicli they 
diverttid a small natural stream on the (!. estate 

brought it down to the O. Colliery, when; they 
made i*es<*rvoirH foi* the water at ronsidemblc 
expense. They did not ask leave make tlie 
drain, but defts.* agent Siiw tlie work going on As 
encouraged it. In 1872 pltfs. became ownei’s 
in fee of the O. Colliery. Jn ISSl, when the lease 
from defts. expiied, (lefts. stopjM^d thi; drain & 
divert^ed the wat<;r. I'ltfs., claiming a riglit hy 
X>i‘escriptioTi to the water, commencetl this action 
to I’cstraiii tliem from doing so : Held : if tlie 
making the drain was not authorised by this 
lease;, os to which the e.t. gave no opinion, it was 
made ^ (enjoyed, oith(;r under the htilief of both 
jiarties that it was autJiorisejd hy ilus leases or 
under a comity betwe»(*n landlorel & te'iiarit, A- 
there was no e*njoynH‘nt as of right so as to give 
tlie tenant a right to the; watcT afte.*r the lease had 
expired.- Chamijeh. Cobljejiy Co. v. IIopwood 
( 1880), 32 (Ml. 1). 549 ; 55 L. .1. Ch. 859 ; 55 E. T. 
119 ; 51 ,1. 1'. 104 ; 2 T. E. U. 507, C. A. 

AnnntationH : — Refd. Brlnckiiian v. Mailey (19(H), 73 

L. J. Ch. I(»0 ; A.-G. V. Honn;r (No. 2), [1913] 2 Ch. 140. 

417. Annual payment In respect of right Way.) 

— CAIIONER V. JloiK.SON’S KINGSTON BREWERY 
Co., No. 298, aide. 

User unknown to servient owner.]— A'ec Nos. 
08, 400, 402, ante. 

User during unity of possession .] — See Sub-.?ect. 
0, (\ (6) iii., post. 

iii. User during Unify of Uossession. 

See Prescription Act, 1832 (c. 71), ss. 2 & 4. 

418. No enjoyment as of right — Way.] — Bright 
V. Walker, No. 308, ante. 

419. .] — (1 ) Under Prescription Act, 


-It H.*h pleasure, & P/s eiijoyineiit must 
•>« resrardeU as ponuisslvo only. — 
[19001 2 J. R. 

>04. — IR. 

^de€r8€. \ — In order to con- 
iiuLute an adverse possession of land, 
J exclusivo, continuous & 
defined ; there must be some- 
person havinir iho 
iCBral title that a possession hasoeon 


taken o£ Hoirie defInlO* portion of tlu! 
land, lioHtile t*) Ills titk*. — D ok d. 8'r. 
.ToHN (JORPN. V. JjlTTMa'ALK (1861), 5 
Al) 121.- CAN. 

d. -I — In oitler iliat the ejii- 

joyjiieiit should be of riglit,*' then; 
must bo an adverse exercise of It as 
against the servient holder. — M od- 
HOOBOODUN Day V. Bissonatii Dby 
(1876), 15 B. L. R. 361.— IND. 


PART III. SECT. 3, SUB-SECT. 6. - - 
C. (b) iii. 

e. Vo rtiJoymcMt a» of rinhi — 
W liter . lease inoilo in 1775, J)y A. 
to T., eoinprised two cloues, Blackacre 
& Whltcacre. A iniU was subw- 
quciitly built on Blackaoro, which was 
supplied by a stream through Whito- 
acro, & 8., a tenant of the mill under 
T., Sc Bubsoiiuont tenants, en)oyod Ihia 
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Sect, 3 . — By preacripiioji :’lSvb’8ect, (5, C, (b) Hi. <fc 

(c) t.] 


1832 (c. 71), the enjoyment of an easement as of 
right, for twenty years next before the commence- 
ment of the smt, means a continuous enjoyment 
for twenty years next before the commencement 
of the suit, as of right, of the casement, without 
an interruption acquiesced in for a year. If, 
therefore, during any part of the twenty years 
there is unity of possession, the enjoyment is 
defeated. 

(2) It is not necessary, under sect. 5, that such 
unity of possession should be specially pleaded. 

(3) Proof of unity of possession may be given 
in evidence under a traverse of the plea. — Onley 
V, Oaudinjsii (1838), 4 M. & W. 496 ; 1 Horn & 
H. 381; 150 E. li. 1525 ; sub nom. Olney v. 
Gardineu, 8 L. .1. Ex. 102. 


AnnnUUiam :—^8 to (1) Folld. Damper r. Dassett, [1901J 
2 Oh. 360. Befd. nattishill v. Jlood (1856), 18 C. B. 696 ; 
Outram v. Maude (1881), 17 Ch. D. 391 ; SymoiiH v. 
Leaker (1885), 16 (J. JL 1). 629 ; Hyman v. Van Don 
Berffh, [1907J 2 Cb. 616. As to (3) Reid. Clayton v. 
Corby (1842), 2 Q. B. 813. 


^■20. .]— In 1823, M. built two atl- 

joining houses, behind each of which was a piece 
of ground ai)propiiatcd as a yard, but no wall 
divided the yards. In 1832, M. peimitted deft, 
to occupy one of the houses without payment of 
i*ent, & he was accustomed to pass over the yard 
of the other house, which was let from time to 
time to^ dilTerent tenants, to a public highway. 
M. continued owner of both houses until his death 
in Dec. 1838. In Aug. 183J, the tnistees under 
his will convoyed the last-mentioned house & the 
ground beliind it to a person thi*ough whom pltf. 
derived his title. In Sept. 1839, the tiustees 
conveyed the otlier house & ground to deft., who 
continued to occupy it, use the way across 
pltf.’s yard without intcrruiition until the year 
1853 Jleld : there was no user of the way “ as 
of right ” for twenty years, within the meaning 
of Prescription Act, 1832 (c. 71), s. 2 . — ^W’inship 
V. Hudspeth (1854), 10 Exch. 5 ; 2 C. L. R. 
1042 ; 23 L. J. Ex. 268; 23 L. T. O. S. 162; 
2 W. R. 523 ; 1.56 E. R. 332. 

421. — —.] — (1) The enjoyment of an 

easement as of light, for twenty, or foriy, years 
next before the commencement of the suit, within 
Prescription Act, 1832 (c. 71), means a continuous 
enjoyment as of right, for twenty, or forty, years 
next before the commencement of the suit, of the 
easement as an casement, witliout interruption 
acquiesced in for a year ; & such right is defeated 
by unity of possession during all or part of the 
period of enjoyment, tliough such unity of pos- 
session has its inception after the completion of 
the twenty, or forty, years. 

Therefore, where pltf. had enjoyed a way as of 
right, & without interruption, from 1880 to 1855, 
when the action was brought : — Held : liis claim 
under the above statute was defeated by a unity 
of possession from 1843 to 1853. 

(2) In an action by a reversioner for the removal 
of the caves from his house, &> the erection of a 
building with caves & a gutter overhanging bi« 
wall, evidence of diminution of the saleable value 
of pltf.’s promises in consequence of the nuisance 


was rejected, &, it appearing that the cost of 
replacing the tiles which had been removed 
would not exceed 30s., &> deft, having paid 40s. 
into ct. on account thereof, the jury were directed 
to find for deft., if they thought the sum paid in 
was sufficient to cover the actual damages sus- 
tained by pltf. ; — Held : the evidence tendered 
was properly rejected, & the direction right, the 
true measure of damages in such a case being, not 
the diminution in the saleable value, although 
the nuisance might be of a permanent character, 
but such damages as the jury might think sufficient 
to compel deft, to abate the nuisance. — B attishill 

V. Reed (1856), 18 C. B. 690 ; 20 J. P. 775 ; 4 

W. R. 603 ; 139 E. R. 1544 ; svb nom. Bathishill 

V. Reed, 25 L. J. 0. P. 290. 

Annotaiions : — As to (1) Folld. Damper v. Bassett, 11901] 

2 Ch. 350. Consd. Hymau v. Van Don Borgb, [1907] 

2 Cb. 616. Refd. Hollins v, Veraoy (1884), 13 Q. B. D. 

304. As to (2) Befd. Wbitebouse v. Fcllowcs (1861), 10 

C. B. N. S. 765 : TnnnielilTo & Hampson v. West Ijoigb 

Colliery Co., [1905] 2 Cb. 390. 

422. .] — l*ltfs., being respectively the 

owner in fee & the tenant of Whiteacre, brought 
an action of trespjiss against the owner & occupier 
of tlie adjoining farm Blackacrcj, in driving a horse 
& cart from Blackacre across certain fields belong- 
ing to Whiteacre. Deft, set up a private right of 
way under Prescription Act, 1832 (c. 71), 
alleged an uninterrupted user for forty years. It 
appeared that A. wtis tenant of Whitea(;re fi*om 
1860, & of Blackacre from 1877 till 1898: — 
Held: (1) the unity of possession of the alleged 
servient dominant tenements for the greattir 
paiti of the forty years preceding the action was 
fatal to deft.’s claim under the Act ; (2) in the 
circumstiinces the user of the right of way for 
the last forty years would be no evidence of right 
as against pltfs. — D ampeu v. Bassett, [11^011 
C!h. 350; 70 k. J. Ch. 657 ; 81 D. T. 682; 49 

W. 11.536; i7T. L. R. 537; 15 Sol. Jo. 537. 
Annotation: — As to (1) & (2) Retd. Hyman v. Van Den 

Bonrh, [1907] 2 Cb. 516. 

423. Two tenements held from same 

landlord.] — Kilgouh v, Gaddes, No. 309, ante. 

424. Repair of watercourse — Tenements 

held under different landlords.] — To an iiction of 
trespass on land deft, pleaded that for twenty, 
thiriy, forty, & sixty years he & the occupiers of a 
mill had, as an easement, gone on the land to 
repair the banks of a stream which flowed f/O tlui 
mill. Replication, demying the rights claimed. 
It appeared that within forty years B. had been 
lessee of the mill under one landlord, & of the 
land under another : — Held : (1 ) this was such a 
unity of possession as prevented his having an 
easement on the land ; (2) this unity of possession 
need not be specially replied, & with a special 
replication the lease of the land to B. & letters 
written by B. while lessee of the mill, & before he 
became lessee of the land, were receivable in 
evidence ; (3) B.’s lease of the land having ex- 
pired more than thirty ycare ago, the acts of the 
occupiers of the mill in repairing the banks ever 
since that time, without any leave asked by them, 
or any notice fi‘om the other side of any adverse 
claim, must bo taken to be done as of right. — 
CiAY Thackuaii (1839), 9 C. & P. 47 ; 2 Mood. 
& R. 244, N. P. 


ligbt of water from 1818. In 1836, 
C., wbo was (mtltled to tbo ivveinioii 
expTOtaat on T.*8 leaae, appointed 
Wbitoacro to K. forilfo, from the expira- 
tion of that lease, retaining Bluckuci'e. 
The of 1775 expii-ed in 1840. 

K., in 1841, demised Wmteocre to deft. ; 
^.in C. demised Blaokaore to 

pltf., witb tbo right to water sufficient 


for tbe mill as enjoyed l>y S. In an 
uotioii for the diversion of Uie water, 
commenced in 1860, there was ovidenee 
of uninterrupted enjoyment from 1818 
to 1860 (1) os, during tbe 

lease of 1775, there was a unity of 
possession in T., tbo enjoyment by 8., 
bis tenant, pending that lease, was not 
an enjoyment ** as of right," within 


the meaning of tbo Prescription Act. 
(2) The user for more than twenty 
yearn, since 1840, confeiwd no title 
to tbo easement, mider 1 Prescription 
Act, Sect. 2, the reversion of the 
servient tenoinont, during that period, 
being vested in K., tbo tenant for life. — 
Wilson r. Stanley (1861), 12 I. C. L. 
U. 345.— IR. 
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(c) Length of User. 
i. Computation of Tinw, 

Prescription at common law.] — Sec Sub-sect. 1, 
33., ante. 

Under doctrine of lost modern grant.]— 

Sub-sect. 5, D. (c), ante. 

425. Twenty years next before suit— Way.] — 

Monmouth Canal Co. v. Haiiford, No. 408, ante. 

426. .] — Onley V, Gardiner, No. 

110, ante. 

427. .] — (1) A plea of twenty years’ 

enjoyment of a way, under Prescription Act, 1882 
(c. 71), 8. 2, must bo supported by user for that 
period down to the commcnccmont of the action. 

(2) Proof of user commencing foity years ago, 
but discontinued four or five years before the 
commencement of the action, is insuOicient. — 
Parker v. Mitchell (1840), 11 Ad. iSc 151. 788 ; 
8 Per. & Dav. (555 ; 9 L,. J. Q. B. 194 ; 1 Jur. 
915 ; 118 E. B. 018. 

Annotations: — As to (1) Reid. Waijion Stanley (1801). 

L. T. 244. As to (2) Consd. Carr v. Foster (1842), 2 
(lal. & Dttv. 7oH. Apprvd. & Polld. Lowe v. Carpenter 
(1851), 0 Exeli. 82;"). Consd. Hollins r. V'orney (1881), 
13 Q. B. 1). 301. Refd. Hyman v. Van Ihm Boi-Kb, 11007 J 
2 Ch. Olfi. 

428. —.] — I’leas of twenty forty 

years user re.spectively, under J ’rescription Act, 
1882 (c. 71), are not supported by iiroof of user 
for forty years & upwards before the commence- 
ment of the action Uy within fourteen months of it. 
Some act of user must be shown to have been 
exercised in the years in whicit the action is 
brought. Semblc ; some act of iistjr ought .to 
be shown to have been exercised at least onc(^ a 
year. — howK v. Carpenter (1851), 0 Exch. 825 ; 
20 L. J. Ex. 874 ; 17 I.. T. O. S. 208 ; 15 ,lur. 
883 ; 155 E. R. 779. 

Annotations: — Consd. Clover v. Coleinau (1871), L. JL 10 
O. I». 108; Hollins v. Vorucy (1884), 13 Q. B. 1). 304. 
Retd. AVatson r. Ht-anloy (IHCl), 0 Sj. T. 244 ; Do La Warr 
i>. Milos (1881), 44 li. T. 487. 

429. .] --Dahlinc V. Clue, No, 888, 

ante. 

430. Watercourse.] — (1) A claim to 

(-■iiipty A discharge water from a etopper mint*, 
whicli liad been impregnated with metallic sui)- 
stances in pits sunk in the party's own soil, into 
tlic watercourses of a neighbour, is a claim to a 
watercourse within Prescription Act, 1882 (c. 71), 
K. 2. In pleading the enjoyment of such a right 
for forty years, it is corr<H*t to staki it “ for the 
full i)criod of foHy years ne.\t< before the com- 
mencement of the suit .” 

(2) Wljei’e an enjoyment of a right for the 
period of forty years is alleged in a idea, it is no 
sufficient answer to say, that there is an outst-aTHl- 
ing i<<'nancy for life, without showing that the 
rovei-sion is in the person wJio sets up tliat tcmaniy , 
because, although, in thti computation of the 
twenty years* prescription, under I’rescription 
Act, 1882 (c. 71), s. 7, the term of the tenant for 
life is absolutely excluded, in the computation of 
the forty years under sect. 8, it is only excludcnl 
conditionally, upon the resistance to the. claim 
by the reversioner within three yeais after the ; 
determination of the tenant for life. 

(3) Where a tenant for life, with power to grant 
leases for three lives, does grant such a lease. 
Qu- : whether it is correct to i)lead that, by 
PART in. 


; virtue of the power so reserved to him, he did by 
! indenture enfeoff! certain persons for three lives. — 

! Wright v. Williams (1836), 1 M. & W. 77 ; 1 
I Gale, 410 ; Tyr. & Gr. 375 ; 5 L. J. Ex. 107 ; 

I 150 E. R. 353. 

• Annotations: — As to (1) Consd. lUchards v. Fiy (1838), 7 
Ad. & El. BU8 ; FliKht v. Thomas (1840), 11 Ad. & El. 
088. Apprvd. Cooper v. Ilubbuck (1862), 12 C. B. N. S. 
456. Refd. Flight r. Thomas (1841), 8 a. & Flu. 231 ; 
Ward V. llobins (1846), 15 M. & W. 237 ; Pyo v. Muinford 
(1818), 11 Q. B. 666 ; Oarlyon v. Loveriug (1857), 1 H. &, 
N. 784 : Watson v. Stanley (1861). 5 L. T. 244 ; HolUnH 
?». Vornoy (1884), 13 Q. B. i>. 304 ; Clark v. Somorsetshlro 
Druliiugt) Conn'S. (1888), 36 W. U. 800; Gardner v. 
Hodgson’s Kingston Bi'oweries Co., [1000] 1 Ch. 502 : 
Colls V. Home & Colonial Stores, [10041 A. C. 170 ; Hyman 
V. Van Den Bergb. [1008] 1 Ch. 167. 

431. .] — In case, the declaration 

stated, that pltf. was lawfully possessed of a mill, 

6 by reason thereof of right ought to have & 

enjoy the benefit of the water of a watercourse 
winch ran & i lowed, by means of a weir therein 
erected a little above pltf.’s mill, being kept at 
a certain height, unto the mill of pltf., for supply- 
ing it with w'atcr for the working t lioreof ; & 

complained, that deft, wrongfully imlled down the 
weir, & placed & kept it at a lower lieiglit than it 
ought to have been. l)eft. pleaded, that, before 

at the times when lie was the occupier of a 
c;ertain close adjoining to the watercoume, & that 
lie & all others the occupiers for the time being of 
the close for twenty years next before the com- 
mencement of the suit, enjoyed, as of right & 
without interruption, the riglit of from time to 
time, as occasion recpiirod, removing a part of the 
weir, & placing & keeping it at a lower height than 
the rtist, to such an extent ifc for such a time as 
was necessary for diverting enougli of^ the ivater 
to irrigate ( lie close ; tha(<, at the tiuuis when 
irrigation wjis necessary for tlie close, whcnjfore 
deft, removed the part of the w^eir, & placed & 
kci)t it at' such lower height, to such an extent 
A for sucli time as, & no more or longer than, 
was n(‘C(.‘ssary for diverting tluj water for tluj 
irrigation of tli<* close :-—J/e/d : this plea was 
good, & it was not an jugum<}iitative iravcjrse of 
the right alleg(*d in (he declaration, imismuch as 
it set up a right whicdi, under Prescription Act, 
1882 (c. 71), was not complete! urdil the com- 
nieiiceinent of (he suit, A-, thertifore, was not in- 
consistent with pK-f.’s riglit (-o hav(J tlie weir at a 
greater height at the time of the act complained 
of._WAUD V. Korins (1816), 15 M. & W. 287 ; 

7 !.. T. O. S. Ill ; 158 E. R. 887. 

Anriulations : -Apld. lA)\ve r. (1 851 ), 0 Lxch. 82u. 

Consd. (JoopiJi* ». llubbuck (isr»2), 12 C'. 6* N. 8. , 

ISL^niiiHoii V. ( JurtwrlKlit (1864 ), 5 B. & H. 1. Reid. Wat«oii 
r. Staiilcv (1861), 5 L. T. 214 ; llolliiiH v. Vurncy (1884), 
13 Q. B. D. 301. 

432. Eavesdropping.] — BATiTsiiibb v. 

Reed, No. 421, ante. 

See, also. Nos. 462, 465, 879, j^ost. 

433. Against whom time computed — Rever- 
sioner.] — VVlicn there is evidence of the user of a 
way over tlie land of pltfs. during the existence 
of several suciccssive leascjs, it is a »juestion rightly 
left to the jury, whether it was by the permission 
A suil’cranct! oi the t-enant only, or under a claim 
of light. — Bishop v. SPuiNornT (1881), 1 Ji. J. K.B. 

^^434. .) — Bright v. Walker, No. 

868, ante. 


SECT, a, SUB-SECT. 6.— 
C. (c) i. 

..f* years.] - Ui>ld : wheiti 

iiiui'c haw been imlnlerruptod on joy - 
/P** tliau twenty yoai's, 

(-ho partioB entitled to the ro- 
were Bcisod vUno lure, the ct. 
'I'lU not interfere. — W atson ». Stanlky 


(1861). 5 L. T. 211.— IR. 

R. .] -Liiii[Lili(Hi.'. Act. U. S. O. 

(lUll), 75. bH. 35. 36. rombTH 
It necessary for a i)er->on Kooking to 
eHtubllHli u jii'escjripiivo right to an 
ousomoiit under the statulo tti prove 
iminterruptxjd enjoyment for 2() y^rs 
immediately pievlouH to & terminating 


in some action or unit in which the right 
is chilled inn» question. — Watson v. 
Jackson (Ibl 1). 31 O. L. U. 481 ; 111 
II. L. It. 733 ; 6 (I. W. N. 5(11).— CAN. 

h. .J— Under 0. S. U. C. c. 88, 

8B. 37, 40, 44, whore one enjoys an 

easement as against the Grown. & over 
Crown property for a period of twenty 
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SIaSEMENTS and ipBOEm i Pbendbe. 


Sect, 3 . — By preecHpiion : Sub-aect, 6, C, (c) i., ii, 
(d) ^ _Scd. 4.] 

485. OT-il) The user of a way 

uurmg the occupation of tenants does not bind 
the landlord unless he was aware of it ; but if the 
user has been for a great length of time, it may be 
presumed that he was aware of it. 

(2) If, in an action of trespass, deft, pleads a 
foot-way, his plea is suppoiied by proof of a 
carriage-way, as a carriage-way always includes 
a foot-way. 

(3) A gate being kept across a way is not con- 
clusive that it is not a public way, as the way 
may have been gi’anted to the public vdth a reserva- 
tion of the right of keeping a gate across it to 
prevent cattle straying. — Bavibs v, Stephens 
(1836), 7 0. & P. 670, N. P. 

to (1) Reid. ThomhiU r. Weeks (1014), 

fo «». 1*. 154. 


•] — (^^fl'Se for the obstruction of 

a right of way. Verdict for pltf. A thirty years'^ 
user of the way for the pu]’pf)so of getting water, 
was proved by pltf., but deft.’s fami was held 
under a lease for life from the Archbishop of York, 
& on the part of deft, it was contended that that 
('ircumstancc d(ifeated tlie evidence of user. 
Motion to enter the verdict for deft., on the ground 
that twenty years’ user gave no right against tlie 
Archbishop, & that no title at all was gained by 
an user which did not give a valid title against 
* — Held : the rule would be refused. — Smith 
v \ IDESON (1848), n L. T. O. S. 104. 

437. ,] — Upon a traverse of the right 

of way in an action for obstmetion, pltf. proved 
enjoyment for twenty years ; but during certain 
I)ortions of the twenty yesars the servient tenement 
was held under leases for years exceeding three 
‘ years, llie user, however, commenced ante- 
cedently to the granting of any of the leases, & no 
proceedings were taken by the reversioner within 
three years after the determination of sucli terms, 
to resist pltf.’s claim: — Held: (1) there was 
evidence for the jury of the light claimed, & 
Prescription Act, 1832 (c, 71), s. 8, applied only 
to cases where an enio^Tiient for fcHy years was 
relied upon as giving an absolute & indefeasible 
light, & not to eases where twenty yeaivs* user 
only was set up ; (2) if sect. 8 of tlie above Act 
could bo aj^plied to the latter cose at all, the con- 
dition imposed by that sect., of resistance witliin 
three ye^ after the determination of the term, 
was applicable also ; (3) there wiis no ground for 
excluding from the computation of twenty yoais 
the periods during which tlie servient tenement was 
out on lease.--PA],K v, Shjnner (1852). 18 Q. B. 
668 ; 22 L. J. Q. B. 27 ; 10 L. T. O. S. 228 ; 17 
Jur. 372; 118 E. K. 215. 

Annotation. to (1) Reid. Kilgour v. Gaddea (1003), 80 
Ii. T. 444. 


^8* .] — Where a riglit of way is 

iaimed by viiiue of forty yeaiTs’ enjoyment under 
Presciiption Act, 1832 (c. 71), the period during 
vhioh the servient tenement has been vested in a 
enant for life, with ivmaindcr in fee, cannot be 
leducted from the period of forty years* enjoy- 
nontr—for the remaindeiinan is not “ a person 
entitled t-o ihe reversion expectant on a term ” 


within sect. 8. — Symons v. Leaker (1885), 15 
Q. B. D. 620 ; 64 L. J. Q. B. 480 ; 63 L. T. 227 ; 
49 J. P. 776 ; 33 W. II. 875 ; 1 T. L. B. 664, 
B. 0. 

439. Tenant for life.] — Wright v, Wil- 

liams, No. 430, ante. 

440. Married woman — Effect of Married 

Women’s Property Act, 1882 (c. 76).]— -Htilley v. 
SiLVERSPKiNGS BLEACHING Co., No. 361, ante. 

441. Remainderman.] — In an action to 

restrain the removal of shingle from, & the placing 
of bathing-machines upon, a part of the foreshore 
of the sea at M., pltf. claimed to be tenant in 
possession of the locus in qito under a building 
agreement granted him by the lord of the manor 
of M., who was tenant for life of the property 
under a settlement. By his statement of defence 
deft, set up a forty years’ uninterrupted user & 
enjoyment of the locus m quo by himself & his 
predecessors in title for the purposes complained 
of, & denied that pltf. was, or ever had been, in 
possession of the locus in quo “ save subject to the 
right of deft.” The judge decided that the words 
” person entitled to any reversion ” in Prescription 
Act, 1832 (c. 71), included a person entitled as a 
remainderman; that pltf. bemg in possession of 
the locus in quo under the agreement at least as 
tenant at will to the reversioner, was also a person 
” entitled to any reversion ” within the sect., & 
could, therefore, maintain the action. On appeal ; 
— Held : (1 ) on the ti-ue construction of the build- 
ing a^eement pltf. had no estate whatever in the 
locus in (pWi but only a right of entry thereon for 
the purposes of that agreement, therefore, could 
not maintain the action ; (2) it was, therefore, 

unnecessary to decide tlui tpjestion raised on 
sect. 8 of the above Act ; but the Ot. of Appeal 
intimated that it must not be concluded that they 
agreed with the decision of the ct. below on that 
point. — liAiRi) V. Briggs (1881), 30 (-h. 1). 22; 
45 ].. T. 238, 0. A. 

AnnoUtHonti : — As to (1) Reid. Frainpton r. While (1890). 

40 Sol. .lo. 275 ; Koboi-ts & Lovell r. James (1903), 89 

L. T. 282. As to (2) Reid. SymouM v. Leaker (1885), 15 

Q. B. B. (»29. 

ii. Enjoyment for le^s than Statutory Ecriod, 

442. Inchoate easement unknown to law.] — 
There is no sucli thing known to the law as an 
inchoate easement. — ( jKRENJial(UI v, Brindley, 
[1901 ] 2 Oh. 324 ; 70 1.. .1. Oh. 740 ; 84 J.. T. 763 ; 
40W. R. 697 ; 17 T. L. B. .671 ; 45 Sol. .To. 57(i. 
Annotations : — Reid. BymaiJ v. Vau Den Boiwh (1907), 77 

L. J. Ch. 154 ; .Smith r. l^olboiinie, [1914] 2 Ch. 533. 

hi. J liter nipt ion of Enjoyment, 

443. Interruption from natural causes — Water- 

course.J^ — Hall Swift, No. 525, post, 

444. Must be acquiesced in for a year — Water- 
course.] — Eaton v, Sw'anska Waterworks Co., 
No. 413, ante. 

445. Way.J — Onijsy r. CIardiner, No. 

419, ante, 

440, ,] — Ba'itishill v. Reed, No. 

421, ante, 

447. Acquiescence question for Jury.] — 

(1) Where a deft, sete up an enjoyment of a right 
of way, or other easement, under Prescription 
Act, 1832 (c. 71), 8. 2, & it appears that there has 


/eaiD, he iheroby eatablishes a right 
jy piyscription in aticli oaBomont. To 
’tatahllah tho easement by preaoriptloii 
t ia not neccaaory to snow that tho 
iroaent owner wa« in undisturbed 
jOBSosalou for t.ho hill twenty yoara ; 
ut the undisturbed possession ol his 
.rodeoossors in title may bo invoked 
1 order to eonmloto tho term of 
roscrlptlon.— M cGee r. R. (1802), 22 


C. L. T. 87 ; 7 Kxch. O. It. 309.— CAN. 

PART III. SECT. S. SUB-SECT. 6.— 

C. (0) ii. 

k. \ early foHy yrwrs.) — Nearly forty 
years before the commenoemont ot the 
aotion, tho prodeoessors in title of delta, 
laid pipes for convoying water along 
the railway lino of pltfs.^ prodeoossors. 


iiMiiig them for sueli purpose almost 
I'uuiiuiuiusly up to the time the uotiou 
was brought : —Held : defta., not hav- 
ing used & enjoyed their easements for 
forty years, had not acquired a title 
thoi'oto by presoription under R. S. O. 
1887, c. Ill, 8. 35.— Canada Southern 
Ht. Oo. V , Niagara Falls Town (1892), 
32 O. B. 41.— CAN. 
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been an interruption of such enjoyment, the 
question whether such interruption has been 
acquiesced in or not for one year, as specified in 
sect. 4, IS one to be left to the jury & settled by 
them. ‘ ^ 

(2) It is not necessary to bring an action or to 
commence a suit in order to prove that the inter- 
ruj^on has not been acquiesced in. — Bennison 

’rna ^ B. & S. 1 ; 3 New Rep. 

'r!!? ’ Q- B. 137 ; 10 L. T. 200 ; 28 J. P. 

5 W. R. 42G ; 122 

ili. Iv. Too. 

AnntMi^^—As to (O Apld. ®ovor ». Colcmau (1874), 

448. Must be adverse obstruction — Question for 
Jury.]-~(l) The “ interruption ” which defeats a 
prescriptive right under Prescription Act, 1882 
(c. 71), is an adverse obstruction, not a mere dis- 
continuance of user by claimant liimself. 

(2) In a case under sect. 1 if proof be given 
of a right enjoyed at the time of action brought, & 
tliirty years before, but disused during any part 
of the intermediate time, it is always a cpiestion 
for the jury whether, at that time, the light had 
ceased or was still substantially enjoyed. The 
inference to be drawn from the facts iiroved, on 
this point, is not a “ presumption ” within sect. (i. 

Where a commoner had ceased to use the com- 
mon during two years of the thiiiy, having no 
commonable cattle at the time, but had used it 
before &: after : — HeJd : a jury were justified in 
unding a continued enjoyment of the right during 
Wurty years.— Carii v. Forteu (1842), 8 Q. B. 
081 ; 2 Gal. & Dav. 753 ; 11 L. J. Q. B. 284 ; « 
Jur. 887 ; 114 M. It. 029. 

(1) Refd. Clayton v. Corhy (1844). 8 
HoUuis V. Vorney (1884), i;j Q. U. JJ. 304 ; 
Smith V. Baxter, [1900] 2 (Jh. 138. A a i// (2) Consd. Low'o 

FoUd. Clover r. Cole- 
man (1874), Jj. U. 10 C. P. 108. 

user by dominant owner — 
Way.]— HoixiNs v. Veiinev, No. 809, a/fie. ^ 

(d) Pleading and Evidence, j 

Sec Sect, 5, jios/. j 

JJ, lAght. I 

See l*nrb VJII., pos/, I 


Sect. 4.— BY STATUTE. 

450. By Implied intention.] — Newoatk Mau- 

Pauls (Dean & Ciiai»tj':u) 
(1700), 12 Mod. Rep. 372 ; 88 K. R. 1887. 

451. Support for bridge.] — Where, by an 

Act of Parliament, certain comrs. were em- 
pow(n*ed to purchase land for building a bridge, 
which became subsequently vested in the corpn. 

boi-ough ; — ffeld ; the corpn. could not be 
ui Acquired under the Act of Parliament 
a light to support of the bridge by way of ease- 
ment over adjoining land for which they had not 


paid. — SuNDERij^ND Goupn. V. Hohne (1855), 8 
W. R. 508 ; 19 J. P. Jo. 372. 

452. Support for canal.] — By a private 

Act of Geo. 2, the undertakers, who were not 
made a corpn., were authorised to make an exist- 
ing brook navigable, & to maintain So use such 
navigation, & to make such now cuts & caneds 
as might be necessary for the purpose, the under- 
takers first giving satisfaction to the owners of 
lands which should be made use of, or prejudiced, 
or damaged, by the can y ing on, eiTecting, or pre- 
serving the navigation ; whicli satisfaction might 
be by a yearly pa>micnt or by a sum in gross. The 
undei*takers were authorised to charge teills for 
the use of the navigation, &o the public wen*, tt) 
have a right to use it on payment of the tolls. 
No express power to purchase land was given, 
but Iversons under diBal)ility were ein])owercd to 
soil. '^rh(i Act contained no reference to minerals. 
The brook was made into a canal, but no convey- 
ances to the und(jrtakci*s wore made -~<;omp(?ns<i- 
iion being made to landovvnoi’s by annual pay 
nujnts. iTie navigation subsequently beea^n(^ 
vested in plifs. Defis., who wen^ owneis of coal 
under the canal, worked it so as to cause a sub- 
sidence, Sc pill's, brought iludr action for an 
injunction on the ground that tJiey had a right 
tf> support ; -IJeld : where an e-xpi*(5ss statutory 
right is given to make & maintain something 
requiring support, the statute, in the absence of 
a controlling context-, must be taken tt> mean 
that the right of support shall accompany th<i right 
to make & maintain ; if the Act does not ])rovide 
any inearis of obtaining compensation for the loss 
occasioned to i-lH.-! landowner by liis having to 
I leave sui)i)ort, tins is a strong argument against 
I the Legislature* having intended to give sueJj right ; 

I hut if it contains provisions under whicJi com- 
I jiens/iiion can b(i obtained, it needs a sti-ong 
I context to sliow that tlui rigid to supiJort is not 
I given ; under the Act in tJie present t^ase; coin- 
j ])ensation could have hef*n Huc«‘.ossfuIly claimed 
[ for the damage occ%*isioncd to the landowners by 
I making tlieir mines unvv(»rkal>l(} ; tiie Ixigislatiire, 
tJieivforc, frujst be takem Up Iniva intended to give 
a right of sui)port, pitfs. were entitled to an 
injunction. JiONJx^v A, Noit'j’jj Western Ity, 
Go. Rvanh, ri898| J Gli. 10; 02 J.. ,1. Gii. 1 ; 
07 J.. T. 080 ; 41 W. R. 149 ; 9 T. J^. R. .50 ; 2 
11. J20, G. A. 

AnnntaiionH .—Apld. O. W. Uy. V. (Mu Cribbwr Iblck (Jo., 
|18»<ll 2 (JJi. ir)7. Folld. <Jlainor»faiishir(j (Juiml Niivlfca- 
fioii Co. V. Nixon’s NaviicaLioii (Jo. (1901), HO L. Oli, 
Apprvd. (Jlijipoiis Oil (Jo. V, Ediiibiii'Kh & District Water 
TniKtees, |i901] A. (J. (il. Beld. liradford Corpn. v. 

(18941 3 Cli. r»3 ; Bishop Aiicklaiid Industrial 
(Jo-op. Ehmi* l*ro vision Sou. v. Buttcrkiiowlo (’ollicry 
Co. (1904), 73 Jj. J. Ch. 035. Mentd. JordoKon v, Sutton 
SoutUconlcH & Drypool Gas Co., (.18981 2 (Jh. 014 : Mnsscl- 
biinrh Itcal Kstetc (Jo. v. Musscilburffb Provost, (J905] 

A. C. 491 ; Woolcombci'H v. Bradfoi*d Corjm. (1900), 70 
J. P. 434 ; Cannon Bi’ewory Co. v. (Jontral Control Board 
(Ijiijnor Trafflc), (1918] 2 (Jh. 101 ; A.-G. v. Do Kcyscr’s 
Boyal Hotel, [1920] A. (J. AOS ; Ncwo/istlo Bnnvcrlcs r. 

B. , (1920) 1 K. B. 854; He Ellis & Busllp-Northwood 
U. 1). G., [1920] 1 K. 13. 343. 

453. .] — By a private Act plifs. 

were incoriiorated as a co. for caiTying on Sc 


PART III. SECT. 4. 

?V^^PliedinUnli(m.] -Where 
a lane set out upon private land has 
JvlSl. ® under. Melbourne 

l oiXi-L ^ 20. the Aot 

implication a 

**** Ixi, required 
^ contribute to the 

iu title, & the owner in fee 
which the lane runs 
the control of the 
Same 80 as to deprive any of such 


persons of the rifirht. — D rkvv v. 
MouBitAY (1890), in V. h. n. 484.— 

AUS. 

i50 ii. .] — A(‘ti(»n brought for a 

doclarution that an ejiHoiinuit by 
scrlption existed over land bought by 
pU-f. from (loft. & that pltf. was lliere- 
fore by virtue of a clause in the r.gr<M - 
inent of sale A puivhase entitled to 
cancel the ufirrceinent : — IJvld : a 

ditch having bcjcn constructed by 
statutory authority draining a highway 
into & over private property whiedi 
had been sold under an agrocnicut 


containing a clause providing for its 
(oincellution in the c.vcnt of it Ixdng 
found that, the easement cxIhIcmI or 
might b(^ cxeitJiscd thcn*ovor. Wal-er 
from this iijuiiicirui] drain or ditch 
bad betui flowing on to N through tins 
proiKTty In question for over 30 years 
isc it w'us conUrnded on pltf.’s behalf 
at the trial I.Imt an easement, by 
pi-oscriptlon (existed ; — J/cltl : Sect- 79, 
ch. 1 1 3, It. S. B. (J. 1897, & Boct. 20. 
ch. 42, 1903-4 had created a statutory 
cascmciit. — G kat v. I>ANiEf.fi (1908), 
8 W. L. 11. 310. -CAN. 
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Suh-sect. 1.] 

maintaining a navigable canal ; & it was enacted that 
they should for that purpose have power to pur- 
chase lands for making the canal & the several 
works thereby authorised to be made, & to enter 
into & upon the lands of any person or persons, 
& to construct & do all other matters which the 
CO. should think necessary & convenient for 
making &■ using the canal & other works, the co. 
doing as little damage as might be in the execution 
of the several powers thereby granted, & making 
satisfaction in manner thereinafter mentioned for 
aU damages to be sustained by the owners of & 
persons interested in such lands as should be 
taJeen, used, or prejudiced in or by the execution 
of the Act, provided, nevertheless, that nothing 
in the Act should entitle the co., on purchasing 
making the canal or for any other 
the purposes aforesaid, to any mines of coal, 
nonstone, or other minerals wliich should be found 
in cutting or making the canal & other works 
^oresaid or that should be under the same, but 
that all sucli mines should appertain & belong to 
persons os would have been en- 
titled to the same in case the Act had not been 
made. 

duly acquired tJic lands necessary, & 
constructed & completed the canal & works under 
the powers of the Act. 

purchase-money & compensation properly 
payable upon taking the lands were duly ascer- 
tained, & there had been nn default in payment. 

Defts. were th(^ owners of a coUicry which they 
were working, & the land under which their mines 
were situate was traversed for a considerable 
distance by the canal. Defts., in the ordinary 
course of working theii* mines, were desirous of 
worlang the coal siibjac(mt or adjacent to the 
canal: — Held: defts. were entitled to get so 

much of the subjacent & adjacent coal as they 
could get without destroying or injuring tlie 
proper support of the caiml & works ; (2) they 
were not entitled to get the coal to the destruction 
or injury of that suppoit ; (3) the whole compensa- 
tion J laving been assc^ssed at once at the time of 
the purchase by pltfs. — Kc,, compensation for the 
right of support as well as for the conveyance of 
the^ surface of the land — defts. could not now be 
entitled to compensation for that in respect of 
which they had already been compensated. — 
CiLAMOUGANSUlRE (JANAL NAVIGATION GO. V. 

Nixon’s Navigation Go., l/ro. (1001), 85 L. T. 
53 ; 17 T. L. li. 017, G. A. 

454. Support for water pipe.] — By 

sect. 38 of a local Act the Edinburgh Water Go. 
were authorised to take & use grounds & premises 
for the purpose of forming reservoirs & to make 
the necessaiy cuts for conducting water to the 
city & to lay the necessary pipes for that puipose, 
giving one month*s notice of their intention to 
the owners &; occupiei's of such grounds & premises 
& making satisfaction to such owners & occupiers ! 
in manner thereinafter directed. In 1823 a strip 
of ground was opened by the co. &; a pipe laid, ' 
paH of which passed through tlie lands of applts. 

& their predecessor. The pipe was continuously ' 
used without question down to the commencement i 
of this action in 1 898, when it was threatened with | 
injury by applts. working certain minerals lying i 
under the pipe. The co. having raised an action ! 


for an interdict to restrain applts. from worki^ 
the minerals adjacent to the pipe so as to injure it, 
it did not appear that any payment or satisfaction 
had been made by the co., in respect of laying the 
pipe : — Held : after nearly eighty years* enjoy- 
ment of the way-leave it must be presumed that 
whatever was necessary to obtain the right to 
support for the pipe had been done. — Clu’PENS 
Oil Co. v. Edinburgh District Water Trustees, 
[1904] A. G. 64 ; 73 L. ,T. P. G. 32 ; 89 L. T. 589, 
U. D. 

455. Agreement by limited owner — Scheduled 
to private Act.] — Under a settlement dated .luly 7, 
1888, 0. was in 1900 tenant for life in possession 
of a settled estate in the Isle of Thanet & was 
then a bachelor, & D. was then tenant for life in 
remainder. By an agreement dated Apr. 20, 
1900, & made between G. & D. of the one part & 
the W. & B. Water Go. of the other part the co. 
was authorised to make an adit or tunnel under 
the settled estate, to be completod by Dec. 31, 
1914, or such later date as the grantors should 
appoint, & it was agreed that upon completion the 
grantors should by deed grant to the co. the right 
in perpetuity to maintain & use the adit & that 
the co. should pay to the grantors in perpetuity a 
rent of Is. a yard per annum & should supply a 
certain quantity of water free to farms on the 
estate. The grantors were defined as G. & D. & 
their successors in title under the settlement. 
By sect. 42 of the co.’s private Act the agreement 
was confirmed & made binding on the parties 
thereto & was set out in a schedule to the Act, 
but the settlement was nob otherwise referred to 
nor any special powers conferred upon the grantors. 
The adit was not com[)leted by the agreed date, 
which had been extended to .lune 30, 1915. It 
was now proposed that the completion should be 
postponed till Dec. 31, 1930, & that the co. should 
in considcr.ation of the extension of time pay an 
increased I'cntal & supply an increased amount of 
free water to the estate. G. was now married & 
had 3 daughters : — Held : though when an agree- 
ment confirmed by a private Act confers powers 
on a grantor outside any statutory powers special 
reference to such i>o\n ers ought to be made in the 
Act, the confirmation of the agreement sufficiently 
expressed the intention of Parliament to confer 
such powers, & G. & D. jointly could further ex- 
tend the time for completion of the works &; grant 
a perpetual easement in consideration of a per- 
petual rentcharge which could be increased beyond 
the amount specified in the agreement. — ^West- 
GATE & BIRCIIINGTON WaTER GO. V, POWELL- 
COTTON (1915), 85 L. J. Gh. 459 ; 113 L. T. 689. 

Land purchased under compulsory powers.] — 
See Gomtulsory Purchase op IjAnd, VoI. XI., 
pp. 118, 119. Nos. 117-123; pp. 152-151, Nos. 
347-359. 


Sect. 5.— PLEADING AND EVIDENCE. 
SuB-SEcrr. 1 . — Pleading . 

456. Under Prescription Act, 1832 (c. 71) — 
What must be specifically pleaded — Deed or agree- 
ment permitting enjoyment — If deed or agreement 
prior to fixed period of user.]— Tickle v. Brown, 
No. 107, mite. 


PART HI. SECT. 6, SUB-SECT. 1. 

1. General rMZe.]— Jn an action Ic 
dania^ for Injuries caused tc 
idtf.'s reversion in a dwoUins-house, 
oy mterfcrenco with an oasoniont, it it 


not HuiUcieut to allege In the Btatcment 
of claim that pltf. is entitled to such 
casement ; pltf. must show how ho is 
so entitled, whether by grant, or 
prescripUou, or otherwise, &. must set 


out the facts upon which ho relics os 
entitling him to such casement. — 
Farrell v, (Joooan (1883), L. It. 12 
Ir. 14. — IR, 

m. Neccasiiy for particulars — O 
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457 . - 
estate.]- 

458 . 


Reversion expectant on life 


-Wright v, WiiiLiAMS, No. 430, anie. 

Unity of possession.]— Onley | 

t\ (tABDINER, No. 419, ante, 

459. .] — (/I 4 AY V. Thackuah, 

No. 424, ante. 

460. ^ — .] — In trespass quarc clau- 

sum fregiU to a plea of enjoyment of a right of 
way over pltf.’s close, by thts occupiers of a close 
called W., for twenty years next before the com- 
mencement of the suit, under Prescrii)tioii Act, 
1832 (c. 71), s. 2, pltf. replied that before the 
jKiriod of twenty years mentioned in the plea, 
one O. was seised in fee, as well as of the close 
mentioned in the declaration as of the close called 
W., & continued so seised during part of the period 
of twenty years, to wit, until etc., when he died 
so seised. On special demurrer : — Held : the 
replication was bad, for that unity of seisin was 
not inconsistent with the right as alleged in the 
7 >lea, & unity of possession, if that were meant by 
the replication, might have been given in evidence 
under a traverse of the right as alleged in the plea. 
— England v. Wall (1842), 10 M. & W. 099 ; 12 
E. J. Ex. 273. 

461. Enjoyment as of right.] — A 

plea under Pitiscription Act, 1832 (c. 71 ), ss. 2 & 5, 
alleging an easement (*n joyed for twenty years, 
must ^ate, in the words of sect. 5, that the en- 
joyment was had “ as of right.” 

A plea stated that H., under whom defts. justify, 
was occupier of a close, & that he, while such 
occupier, &; all other prior occuiiiers of the close, 
for twenty years next before aedion brought, aS6 
before the times when, etc., “ have had, us(m1 & 
actually enjoyed without int/tu*rui)tion, of right 
ouglit to have had,” etc., He- that 11., at tlu^ times 
when, etc., of right ought to have had, etc;., & 
still of right ought to have, etc., for himself, etc., 
occuijiers of the close, a ctudain way to pass, etc.., 
as to the close of IT. with the appurtonanc(»s 
belonging & ai)pertaining : wlucli averimmt pltf. 
traversed. After verdict for defts. on this^ issue, 
& on motion for judgment non ohstatiie reredirfo - 
Held: the plea was bad.— IIolvokd v. IIankin- 
HON (lS4i), .5 Q. 13. 584 ; 1 l)av. ^ Mer. 473 ; 2 
L. T. O. S. 307 ; 8 Jur. 103; 114 K. It. 1370; 
suh itom. Halford v. PIanktnson, 13 li. J. Q. B. 
115. 

462. Term excluded from computa- 

tion of period of enjoyment.] -Where a chdt. 
pleads an enjoyment of an (Jiisement as of right 
for thirty yeai*s, under Prescription Act, 1832 
(c. 71), & pltf. relies on the <ixistence of a life 
estate, or any of the other portions of time, wiiich, 
by sect. 7 of the above Act are to be excluded 
from the computation of the ibiity >'ears, not 
being inconsistent with the actual fa<’t of enjoy- 
ment, he is hound, under sect. 5 of the above Act, 
to plead such life estate, etc?., specially. — P yk ?’. 
Mumpoud (1848), 11 Q. B. 606 ; 5 Dow. &: J... 414 ; 

alleged ohtiruclion.l — In an action for 
breach of covenant, by olvstnictiiig the 
tAinanlH of pltf. In the enjoyment of an 
eoHement, pltf. was required to furnisli 
a bill of partieulars of the obstruction, 
tlie times of their occummcc, the names 
of the tenants obstructed, & the mode 
of the obstruction. — W ildridqe v, 

Clarke (184tf), 11 1. L. 11. 589; 1 
Ir. Jur. 161.— IR. 

n. Wltere lost grant alleged. 'I — In 
an action of trespass to try a Hgrht of 
way, deft, justified under a lost deed 
of Hrrant from a former owncj'. The 
pl^ stated that the irrant was made 
“ by C3., afterwards Baron M., to tbo 
then Bishop of C." i—Ueld : that this 
general statement of the grantor's 


name did not make the 

barrassiiiK, wiUiin si^ct. 

Act, -STSJiLK V. iKWliN (1800), 

12 Ir. Jur. 177.— IR. 

o. Whether amendmetU aWtwed 
Averring different eaune. of acLon.l— 
Where pltf., ill the first & second eoimts 
of his suiuilions & 
noBsoHsioji of a cc*rtam incssu^i & 
clowf. & a riifht i»f way appurtjjiiant 
i im-nMi-rk Sr third <’OUiit alleged 

trespass, to which the 
were a ti-averse of the i ^ on^lie 
of the sjieclal dumaKe , \ fie ct., on t fie 
affidavit of nltf.’s attorney, allowed the 
summons & plaint to fie 
inscrtiiisr an entirely new cauno ol 
i^5n, vte., that pltf., a» one of the 


17 L. J. Q. B. 138 ; 11 I i. T. O. S. 03 ; 110 E. R. 
023. 

Annotation .’"Reid. Ilyiiinn i\ Van den Bci-firh, 111)07] 2 Oh. 

510. 

463. Pleading alternative modes of acquisition.] 

- AVN.SLEY r. DI 4 OVER, No. 389, aalc. 

464. .] — ( 1 ) In an action to rewtrain the 

obstj'uction of an alleged private right of way, 
pltf. ought to show in his statement of claim 
whether lie claims the right by proscription or by 
grant. (2) He ouglit also to allege with i*casonablc 
certainty the Icrmini of the way & its course. 
If pltf. omits to do this his sta:tement of claim is 
embarrassing, At the ct. will order it to be amended. 
— Harris v. Jenkins (1882), 22 (^h. U. 4S1. ; .52 
L. J. Oh. 437 ; 47 D. T. 570 ; 31 W. B. 137. 
AnnotfiUon :—'Ah to ( 1 ) Distd. Plodgo v. I'onifret (1905), 74 

L. J. (3h. 357. 

465. .] — (1) Prescription Act, 1832 (c. 71), 

ss. 3 & 4, must be read topther, with the result 
that a right to acc<‘S8 of light is not absolute & 
indefeasible, even afttu* iwenty yi'ars’ luijoyment, 
unless & until some action 01 * suit is commenced 
in which this right is called in question ; until ihat 
occurs the right remains inchoattJ. 

(21 In an action to restrain interference with 
light, ilH* only material period to he considered is 
the period of lAventy years i^rior to the issue of the 
writ. 

(3) It is competent for the tenant in occupation 
of the dominant tenement to give the ” consent 
or agreement ” mentioned in sect. 3 of the abovi' 
statute, though by doing so ho may lire judicially 
all'ect the landlord’s inchoate right-. Uights under 
sect. 3 are ac(|uircd or lost by virtue of t-he acts 
or acquiescence of the occupier, At not by virtue 
of his title. 

(4) But in a case in which tliiM'o is no express 

defenci* provided by tlu^ Act for the scTvient 
tenement, Die right may still be (JaimcMl on any 
ground available befort‘ the Act ; thus the Act 
says nothing about imit-y of title, or iinit-y of 
jio.ssession, & it is, therefore, ofRUi to pltf. t<» plead 
fiis enjoyment from tim(i immemorial, whim the 
unit>y of ])ossessu»ri or title is the only bar to his 
plea under the Act (t\vRWKliU L..I.). llYMAN v. 
Van den Beimiii, [1908] 1 Dh. 167 ; 77 D. .1. (-h. 
151 ; 98 h. T. 178 ; .52 Sol. .lo. A. 

466. Trial without pleadings -Plaintiff relying 
on lost grant.] -“(J) In an action icstmiri thif 
obstruction of anciiuii lights in respect of premis(‘S 
which havi* been rebuilt, eviilence of jilD.’s in- 
tention to jireserve 8.ni*ii?nt lights upon the re- 
building is uimecessaiy. 

(2) “ Inierniption in Proscription Act, 18.12 
(c. 71 ), s. 3, bears the siune meaning as in sect. 4, 
Ai refers to an advei*se obstruction, Ac not to a iniTo 
discontinuance of user. 

(3) The ijnestion whether Dure has heem an 
actual enjoyment of th(j use of light under th<‘ 
statute for ‘th(‘ statutory iieriod is a (piestion of 

l»iil>lJc, was entitlinl iu Ihc way as a 
Tiiiblic way, that it bad hern ho used for 
luiwards of thirty yisars, fir that <loft. 
obstnirtiMl tbr imbllr way, h») that pltf. 
was olilltfod t<i tfo a cii-ouitons way, fit 
that deft. jRd coiisiflrraldo Injury tbrro- 
liy to pltf.’H rloHO ; but tbo et. ndusod 
to o}»ligo doft. to ]»load on a Kivesn day, 
loavliu? 11- to tlio ordlnai-y coiirso as ti» 
time of pli iulinK.— CiwjoKK v. MrmiAV 
(1801), 13 li. Jur. 391. — IR. 

g. Ants complained of alleged to 
be, user of easernent'—Whelher good 
defenecA — I'lt-f., In tho first paiugraTih 
of the HUiniiions fit plaint, conirduliiod 
that ho was poHsessod of cortain lands 
adjoininK tbo river D., fic was entitled 
to have tho said river flow by fic awiv) 
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Sect. 5. — Pleading and evidence : Sub-secis, 1 2. 

Part T V. SecLJ,] 

fact to be determined according to the circum- 
stances of each case. 

Pltfs., who liad rebuilt their x>rt^miscs, claimed a 
right to ancient lights in respect of portions of 
three windows in the new building which coincided 
with i)ortions of three windows in the old building. 
A great part of the coincident area had been, in 
the case of two of the windows, boarded up, &, 
in the case of the tliird window, covered with 
shelving, for more than a year before action 
brought ; but the shelving allowed a substantial 
amount of light to pass through into th<i building : — 
Held : as to the two first windows, there had been 
such a discontinuance of user as to prevent the 
acquisition of any right by pltfs. ; aecus as to the 
third. 

In the circumstances of the case the ct. made a 
declaration of pltfs.* right in lieu of granting an 
injunction, deft, undertaking to submit the plans 
of his proposed building to pltfs. 

(4) Non-user which would not be sufficient to 
establish an abandonment of a riglit accpiired may 
bo enough to prevent tlie acquisition of that right 
under the Act. ... I do not think that the user 
or non-user of the light (;an be entirely detennined 
by simply considering whel.her an obstacle inter- 
I)OBed to the light is fixed ()r movable. ... It 
was, however, (jonUmded that as regards the 
portions of the windows w 'ich wert' boarded up, 
sufilcient evidence had bee<i given to establish a 
title under a lost grant. . . . ‘^Tn the present case 
the action was tried without pleadings, as the 
result of an order made on motion. . . . (Jouns«‘l for 
deft, took the objection th*it this course was not 
open to pltfs. 1 tliink, liowever, it was open ijO 
pltfs., subject only to deft, liaving an oppor- 
tunity of adducing evidence for the purpose of 
rebutting the presumption which arises from 
twenty years’ enjoyment (Stitiling, .7.).— >Smitji 
V. Baxtmij.. flOOO] 2 (111. l.'iS; Of) L. .T. Ch. 437; 
82 Ti. T. 0.50 ; 48 W. K. 458 ; 44 Sol. Jo. 393. 
Annotations 'As to (2) Reid. OoUh v. Homo & Colonial 

.Stores. 11904] A. C. 179. As to (4) Reid. Hyman v. Van 

Don liorgb, [19081 1 Ch. 167. 

467. Allegation of lost grant — Whai particu- 
lars pleaded.] — Pltfs. in an action claimed in 
respect of N. Wood, &. alleged that defts. had ] 
ti’espfissed & broken down certain fences & caused , 
damage. Defts. justified on the ground of the ' 
existence of iieitain lights of way wliicli they 
claimed by common law & statutory prescription. 
They al^ claimed that by a deed, now lost, the ' 
ownere in fee simjile of N. Wood granted the 
l ights of way to their predecessors in title, & also 


pleaded a similar lost grant with the concurrence 
of the freeholders & copyholders of the manor ; — 
Held : defts. were not bound to state the dates 
& paiiies of the lo.st grants, but they must state 
whether they were m^e before a release in 1775, 
or between that date & the passing of 18 (3eo. 3, 
c. 15, or subsequently to tliat Act. — PATiMKR v, 
Guadagni, [1906] 2 Oh. 494 ; 75 L. J. Oh. 721 ; 
95 L. T. 258. 

In whom prescription laid .] — See Sect. 3, sub- 
sect. 2, ante. 


SUU-.SECT. 2. — Evidence. 

468. Plea of lost grant — Evidence that pre- 
sumed grantor was not seised in fee.] — In an action 
of trespass quare clausum fregit, deft, pleaded that 
A. was seised in fee, &, being so seised, granted 
a light of way by non-existing grant. Pltf. 
replied, traversing the grant ; — Held : on these 
ideadings, it was not competent for pltf. to give 
evidence to show that A. was not seised in foe, 
for the purpose of rebutting the presumption of 
the grant. — O owlisiiaw v. Ohe.slyn (1830), 1 
Or. & J. 48. 

Annotations: — Consd. Morriw v. Dimes (18.34), 3 Nev. & M. 

K. B. 671 ; Cooke v. Blakcj (1847), 1 Kxoh. 220. Reid. 

BlewoLt V. TrogODiiinff (1835), 3 Ad. & El. 5.54. Mexltd. 

Bonzi V. Stewart (1 842), 4 Man. & G. 295 ; Wills v. Murray 

(1850), 4 Kxoh. 843 ; U. v. Deiidy (1853), 1 10. & B. 829 ; 

Bhelps V. Prow (1854), 18 Jnr. 245 ; Cliollet v. Hoffmiiri 

(1857), 7 E. & B. 686. 

469. Plea of user under Prescription Act, 1832 
(c. 71) — Evidence of prior user.] — To support a 
plea, framed on sect. 2 of above Act, of a right of 
way enjoyed for forty years, evidence may bo 
given of user more than forty years back. - 
luAWSON V. liANGLEY (1830), 4 Ad. El. 890 ; (> 
L. J. K. B. 271 ; 111 E. R. 1018. 

Annotations : — ^Apprvd. HoUius v. Vomey (1884), 13 (^. B. 1). 

304. Reid. Flight V. Thomas (1841), 8 Cl. & Flu. 231. 

470. Evidence of prior user under lease.] — 

Otay V. Thackrah, No. 424, ante. 

471. Evidence of user In each year.] — 

Lowe v. Oaiipenteh, No. 428, anie. 

472. Evidence of actual user.] — Senilde : 

the person who assei’ts that an alleged twenty 
ycjars’ enjoyment of light has been inteniiptcd 
during that period is bound, under sect. 4 of above 
Act ti) prove that some notice, other than that 
which arises from the mere existHjnce of a physical 
obstruction, was given to the pei*son interruptcMl 
by the ptirson by whose authority the interruption 
was made. 

A pltf. who alleges a twenty years’ onjovment 
of light must pix)ve aflimiatively a jtrima facie 
case of enjoyment. But, when he has done this, 


from tl»e said lands, & that. doft. penned 
back & obstructed the same, whereby 
t-lic water ovcrtlow’od & flooded the 
lands, etc. In the second imragraph 
ho coniplalnod that, he w’us possossed 
of certain lands & entitled to the 
herbage thereof, & that deft. wTongfnlly 
Sc injuriously caused a great quantity 
of water to flow in upon the lands & 
flooded them, whereby, etc. Deft, 
pleaded to botli paragraphs that, at 
the lime, oto., he was possessed of a 
mill near the river D., near which pltf. *8 
lauds were situated *, that for twenty 
years before action the ocoupic^rs of the 
mill enjoyed, as of right, the right of 
keeping a weir across the river, & of 
penning book the water for the punioso 
of working the mill. Sc that the alleged 
grievances wore a user of that right : — 
Heid : this defence was bod as a defence 
to the second paragraph of the 
MummouM Sc plaint. — O’Brikn v. 
Enriaht (1807), I. B. 1 C. L. 718.— 


PART III. SECT. 5. SUB-SECT. 2. 

Q. PUa of thirty years user by 
predcressitr in title^So corroborating 
evidence — Insfiijjicient.}--V\\t. claimed 
a right of way over land of deft, fiom 
a meadow lying in the roar of doft.’H 
land to the highway. Ho testiflod on 
the trial that G., the previous owner 
of his lot of land, enjoyed an oasomont 
for thlity years, adversely to the party 
from w'hom deft, dodvod title, but ho 
produced no deed Sc did not show that 
the oasomont, if such there was, had 
been convoyed to him. He also 
elalmed imder a deed of the meadow, 
from the exors. of G. in 1861 ; but as 
there w'as no ovidonoe, except that uf 
pltf. himself, of a continuous user by 
G. for twenty years. Sc the evidence 
taken altogether negatived such a 
user : — Held : neither G. nor his exors. 
could convey any right of way to pltl., 
SC the vordiot for deft, must bo sus- 
tained. — TUPPER V. CAAfPBBLL (1877), 
2 R. & C. 68.--OAN. 


r. Refusal to produce title deeds 
in support of claim — l^resumed as 
evidence negativing right claimed .] — 
I'ltfs. were owners of an hotel, & deft, 
of certain adjacent property. The two 
properties had at one time been 
united, & at that time the manager of 
hotel on behalf of the owner used to 
obtain water for the purposes of the 
hotel from a oortaiu spring by means of 
a road which rau over laud which sub- 
sequontly booame deft.*s. There was 
another but smaller Sc much less, ooti- 
veniont path from the hotel to the 
spring. Pltfs. became owners of thoir 
portion of the property in 1880, Sc 
deft, of his portion in 1888. Pltfs. 
continued to use the above-mentioned 
road through deft.'8 property for the 
purpoBo of getting water from the hotel 
until 1889, when deft., refused to 
permit them any longer to use the road. 
Pltfs. accordingly sued deft, for a 
declaration of their right of wray over 
the said road, but refused to put in 
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deft, may displace the primA facie case, either by 
proving the existence of an obstruction at the 
commencement of the twenty years or a statutory 
interruption of the enjoyment at some time during 
the twenty years, or by showing by other evidence 
that pltf.’s evidence of enjoyment cannot b(i 
relied upon. In either way deft, will dischaj'ge 
the onus which is cast on him. — S edoon r. Dank 
OP Bolton (1882), 19 Ch. D. d02 ; 51 L. J. Oh. 
542 ; 46 L. T. 225 ; 30 W. R. 362. 

473. Traverse of plea of user under Prescription 
Act, 1832 (c. 71) — Evidence of parol agreement 
for payment In respect of user.] — Tiokle v. Brown, 
No. 407, ante, 

474. Evidence of unity of possession.] - 

Onley V, Gardiner, No. 419, ante, 

4f75, Evidence of lateral obstruction of light.] — 

(1) It is not to be laid down as a general rule t hat, 
where a building injuriously affecting ancient 
lights has been comph*Ujd before the bill is fded, 
the ct. is unable to give damag(^8 unless tlu? injury 
is such as would justify a mandatory injunction. 

(2) The fact that the height of a building above 
an ancient light is not greater than its dislance 
is not conclusive evidence that the light is not 
injuriously affected, but is primd facie evidence 
of tliere being no such int(»rferenco with tlie light 
as the ct. will restrain, & requires to b(i iH‘butted 
by special evidence of injury. 

(3) Prescription Act, 1832 (c. 71), has not 
altered the nature of the right to liglit or the 
principle on which the remedy for an obstruction 
of light is to bo deteimined ; it lias merely sub- 
stituted a statutory title for the fiction of a pre- 
sumed grant. 

(4) The <?xtent of the right of an owner of 
ancient lights is to iirevesnt his neighbour from 
building so as to obstruct the access of sufficient 
light air to such an extent as to render the 


house substantially less comfortable & enjoyable — 
that is to say, that he is “ entitled to sufficient 
light, according to the ordinary notions of man- 
kind, for the comfoH^jible use & enjoyment of that 
house as a dwelling-house, if it wt‘re a dwelling- 
housts or for tiie beneficial use & occupation of 
the house, if it were a wai*ehousis a shop, or otlier 
place of business (James, k.J.). 

(5) A greater amount of evidence is needed to 
prove a material injury to light by lateral or 
oblique obstmetion tlian is necessary in a case of 
diit'ct obstruction (Loud Seluokne, C.). 

(6) The nature of the case, which would have 
t.o be made for an injunction by the reason of 
the obstinction of air is into ca lo clilTortmt fi*om 
tbe cas(' which htis to be madi^ for an injunction 
in i*(‘sj)ect t)f light. It is only in very rare 
s])ecial cases, involving danger to health, or at 
least something vei*y nearly approiudiing it, that 
the ct.. would be justified in interf(*ring on tiui 
ground of diminution of air (JjOUD Skluorne, (\). 

OP JvONDON Brewery (’o. v. Tennant 
( 1873), 9 Oh. App. 212; 43 L. J. Oln 457; 29 
J.. T. 755 ; 38 J. P. 468 ; 22 W. H. 172, lu O. & 
I.. J,T. 

Annotations: — As to (1) FoUd. SUvnli'y of Ahicrhry r. 
Shrewsbury (187r>), L. U. lb Eq. (JM5. As to (2) Distd. 
Uonjaniiii v. Storr (1871), 4:i L. J. CJ. 1*. 1(12. Consd. 
Hocskett V. Jiaiss (1875), L. R. 2b Eq. Ib-J ; Tloiofl r. 
Debenliam (187(1), 2 Ch. D. 1(15 ; Kctl. (Joirirs. for England 
r. Kinjf (1880), M Ch. D. 213. Folld. Wanvn v. Riowii. 
[1900] 2 Q. B. '722. Apprvd. Colls r. Homo & ('oloiiiul 
11904) A. C. IP.). As fo (1) CODSd. 'I’liood v. 
Dobonhaui (187(5), 2 Cli. J). 105. Folld. Warifii r. Hrowti, 
[1900] 2 Q. H. 722. Apprvd. (-oils r. Homo &■ Crdonial 
Stores. [1901] A. C. 179. Refd. Jolly v, Kiiio, 11907) 
A. C. 1. As to (0) Folld. PoPkiriH v. Slater (187(5), :55 
Jj. 'r. .‘J50. Refd. Brj'aiit r. Lofovor (1879), 1 P. J). 
172 ; HarrlH v. Do Pinna (188(5), 33 (3). D. 238 ; (!h«Htoy 
17. Aoklarid, [1895] 2 Cli. 389. 

476. Allegation of obstruction of user Evi- 
dence of notice of obstruction.] — Seddon v. Bank 
OF Bolton, No. 472, rm/c. 
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Sect. 1.— IN GENERAL. 

477. How conveyed — By lease —Without ex- 
press grant.] — By bargain & sale of land with a 
way to it, no way passes ; for the bargain A: sah^ 
conveys a use only ; &> there cannot be a use of 
what docs not exist ; but if a way bo appurtenant 
to land, by a h^ase of the land the way i^asses to 


the h'ssce without any <;xpr<‘ss grant. — Rkahdej.v 
17 . Brook (1607), Cm. lac. 189; 7J) E. JL 1(55. 
A'linoiotion : -Refd. PIniilijKfon v. Cullaiid (1853), 22 

L. T. O. S. 41. 

478. -- "By word “appurtenances.”] -Wh al- 
ley 'roMi’SON, No. 546, post. 

479. By parol demise.] To a declaration 

in trespass for false imprisonment d«jft. pleach^i 


cvidoiKic tho deed under which they 
bocamc owners of the hotel property : — ■ 
Held: pltfa. were not entitled to any 
nerht of way over tho land In question. 
Owing to tho non -product! on by pltfs. 
of their title-deeds, It must be pre- 
sumed us against them that they 
evidence afforded thereby would be 
u^avourable to their claim , & no right 
of way in favour of pltfs. could bo 
shown to arise otherwise, either as an 
eaaeinont of necessity or os an easement, 
the intention to gn^ut which might be 
Inforred.—WuTZUflR 17. Shaupk (1892), 
I. L. R. 16 AU. 270.-~IND. 


M. hvitlence of acquiescence in inter- 
ration of user — Value compared to 
^^idcT^e of usage.\—tji a question of 
a rmht of way evidence of an inter- 
ruption MQuiescod in, is of infinitely 
more weight than evidenoo of usage. — 
614 (1811), 1 Ball & B. 


^ twenty years user - 
evidence of right claimed.\- 
upwards of twenty yeai 
not proved to be adver 
to deft, or those under whom bo olaiin 


is vrimA facU evideiieo of a J’f 

way. — M‘CiTiJ.\crT r. VViiv^oM (18.58), 
1 Jobb. S. 120.— IR. 

a.* Conclusimnt'ss of ccrliJU-ate of 
title— As against unregistered easements.^ 
— Scmblc : the pnivisions of Land J nios- 
for Act, 191 5, B. 58, that a coi-tltlc^aU^ of 
title shall not be conclusive as Uj the 
omission of any e»iB(‘niont ereawMl in 
or existing , kJ! 

read subject to sects. 197 & 198 of tho 
Act, for protecting a bond 
against unroglsleiod bi^re.st.8.— 4 ^ki81 
V. Hnowsiix, [19171 N. /. L. B- 2a2.-' 
N.Z. 


PART IV. SECT. 1. 

478 i. How eonoeyed—lty word “ ap- 
ourtenanees.*’] — 'I’wo adjoining beijci- 
SitamentH, A. & “K to 

same owner, were the subject JJ-JI 
absolute order for sale m tbe Land 
Judge’s C't. Over B. tbme was a 
formed road construct efi 
& used, but not as a way of 
for the purposes of A. B. ww ois 
missed out of ct., & A.. “ 
appurtenances, was siibHcqiientlj eon 


veyed by tho Jjaml Judge lo a piir- 
oliHser : — JleUl : a right, of way over 
tbe formed road passed to thi: jiiir* 
c?bHser.- Hicad v. JVIkaka, [1912] 1 
1 It. 2(52.— IR. 

b. (Jfcvcrnl words -Whether un- 

defined ways will pass .\ — A way niust 
be a dellned way in order to puss by 
tbe general words “ all ways used &; 
enjoyed,” when tbe way is not. an 
existing easement or way of necessity. 

- -UoOKllH V. Du.nca.v (1890), 18 

iS. C. It. 710 ; fJam. (Jus. 352.- CAN. 

-- --.] - The owner of two 

adjoining cjIosck, ear*h of wbJch con- 
sisted of a duelling-house & yard, 
having deinlsed them both to a tenant, 
the latter, for the convenience of his 
sub-tonant.s, dividtsl an ash-pit He 
priv>, situate on one of the yards, & 
permitted one jiortioii thereof t^) be 
used by tbe oeciipantH of tbe adjoining 
close. The latter was afterwards eoii- 
veycid by tbe owner, who bad pwi- 
viuusly obtained piissession of both 
closes, to pitf. with ” all buildings, 
privileges, easements, & appurtenances 
whatsoever to the premises belonging, 



80 Easements and Profits A Prendre. 


Sect. 1 . — In general. Sect. 2. Paris V. VI. 

Sect. 1.1 

.a justification that pltf. had broken & entered 
his yard in the night t ime, & committed a breacli 
of the peace therein. Replit;ation tiiat pltf. had 
a right of way over the yard as servant to K. iSt B. 
who were lawfully posscjssed of a warehouse 
premises with the appurtenances, by reason 
whereof tliey & their secants had all times a 
right of way over the yard. That deft, had ob- 
structed tlie right of way by erecting gates, & 
that pltf. had done the acts alleged to be a bread) 
of the peace in removing the obstruction as law- 
fully lie might: — Held: it was not necessary to 


show a grant of the right of way, by deed, if the 
jury were of opinion that the right of way was 
intended to be demised with the warehouse k, 
premises, which were held by parol demise, as 
appurtenant thereto, & as a mode of enjoying the 
same.— C huck r. Benneit (1845), 0 L. T. O. S. 
288. 

480. .] — Skuij^ V . Glenister, No. 

700, 7»os/, 


Sect. 2.-UNDER CONVEYANCING ACT, 1881. 

See Conv(‘yancing Act, 1881 (c. 41), s. 0. 

Sec Part 111., Sect. 1, sub-sect. (>, <’., ante. 


Part V. — Preservation and Repair of Easements 


481. Right to enter & repair — Conduit.] — The 

law gives power to him who has a (Jonduit in the 
land of another to enter into the land & mend it 
when occasion requires it.— Anon. (1409), Y. B. 

0 Ed. 4, fo. 84, pi. 10. 

Annotatiims : — Consd. I’oinlrot r. Itlcroft (lfi«9), 2 Keb. 509 ; 
HodcTHOiL “T. Field (1806), 7 EohI, 018. ]^fd. BaU?n*8 

(JoHc (1010), 9 Co. Hep. 53 b; Llford’s Cose (1614), 11 
Co. Hep. 40 b ; JanieH v. Hayward (1030), W. Jo. 221 ; 
Patrick v, Colerick (1838), 2 Jur. 377 ; (loodhart v. Hyott 
(1883), 63 L. J. Ch. 219 ; Cope v. Sharjie, il910] 1 K. B. , 
108. Mentd. Htratu Mercella’s Case (1591), 0 Co. Jiop. | 
24 a ; Holford r. JUatt (1018), Cro. Jac. 464 ; BinipBon r. 
JaekHoii (1022), Oo. Jac. 640 ; T^anKhaiii v. Bewett 
(1027), Cm. Car. 08; Newiiort v. i^'ildiiiay (1033), CYo. 
(Jar. 307. 

482. Pump.] —If a lease bo made of a I 

house piece of land, except the land on which a | 
punq) sttmds, with the use of the pump, the lessee 
may repair the pump, but no action of covenant 
lies against the lessor for not repairing it. 

Where I gi’ant a way over my land I shall not 
be bound to repair it, but if I voluntarily stop it 
up an action lies against me for the misfeasance ; 
but for the barc^ nonfeasance*, viz. in not repairing 
it no action at all lies. ... In this cas(< pltf. himself 
being the lessee might havc^ repaired the pump ; 
for although neither the soil itself nor the immp 
be granted to him, yet by the grant of the use of 
the pump the law has given to him this liberty ; 
for wdien the use of a tiling is granted, everything 
is granted by which the grantee may have h 


I enjoy such use. As if a man gives me a licence 
! to lay pipes of load in his land to convey water to 
my cistern, I may afterwards enter & dig the land 
, to mend the pii)es, though the soil belongs to 
another & not to me (Twysden, .T.). — Pomprei’ 
V. Ricroft (1069), 1 Wms. Saund. 821 ; 2 Keb. 

I 643, 6B9 ; 1 Sid. 429 ; 1 Vent. 2«, 44 ; 85 R. K. 
j 454. 

, Annoiuti(yn€ (jOJiBd. UiiichlifTo v. Kinnoiil (1838), 5 Biiifi:. 
N. V.. 1 ; Colcbeck v. Girdlcrn Co. (1870), 1 Q. B. D. 234 ; 
Goodhart v. Hyctt (1883), 25 Ch. I). 182 ; Buckley r. 
Buckley. (1898J 2 Q. B. 008. Expld. Pwllbach Collioiy 
Co. V, Woodman, [1915] A. C. 034. Refd. Hodgson r. 
Field (1800), 7 East, 613 ; BUkesloy v, Wlileldon (1841), 
1 Hare, 170 ; Winch v. 'J’haincH Oonseivators (1872), 
L. 11. 7 C. l\ 458 ; SorlT v. Acton L. B. (1880), 31 Ch. 1). 
079 ; Jones v, Pritchard. [1908] 1 Ch. 030. Mentd. 
Bhodes r. Bullard (1800), 7 Kust, 116 ; Seddon r. 8cnato 
(1810), 13 East, 03 ; Bullard v. Hanison (1815), 4 M. & H. 

, 387 ; Holmes v. Goring (1824), 9 Moore, C. P. 100 ; 

1)00 d. Douglas V. Lock (1835), 2 Ad. He El. 705 ; Harris 
1 V. Bydiiig (1839), 5 M. & W. 60 ; llickotts v. East & West 
India Docks, etc. By. (1852), 12 C. 13. 160 ; I’inulngtoii v, 
Galland (1853), 9 Exch. 1 ; M. S. & L. By. v, Wallis 
(1854), 14 C. B. 213; Gayford r. MofTati (1808), 4 (^h. 
App. 133 ; Caistaii-H r. Taylor (1871), L. R. 0 Exch. 217 ; 

I Boss V. Fodden (1872), 20 li. T. 906 ; Hoarc v. Metro- 

I politan Board of Works (1874), L. B. 9 Q. B. 290 ; London 

Corpn. r. Biggs (1880), 13 Ch. D. 798 ; Titchmarsh r, 
i Koystoii WaUir Co. (1899), 81 L. T. 673 ; Schwann r. 

Cotton, [1916] 2 Ch. 120. 

I 483. Watercourse.] — The owners of a 

! house had had for many years a supply of wat»er 
I by pipes passing through the adjoining land under 
I circumstances which in the view of the ct. created 


occupied therewith, or mpiited to 
belong, or be appuitcnaiit themto ” ; 

by the same deed, the grantoc 
coTonantod t.o suffer the tenants of the 
adjoining close to pass over tho pre- 
mises thereby ^nted, at intervals, in 
order to clean their part of the ash-pit 
Sc privy, described in tho covenants as 
** adjoining those belonging to tho 
premises hereby granted, & used there- 
with as part, parcid, & member 
thereof : — Held : tho use of tho 
portion of the ash-pit Sc privy, which, 
previously to t.he severance of owner- 
ship, had boon enjoyed by tho oocupsknls 
of the promises granted to pltf., passed 
to him under the deed. — Gkouiikoan 
V. Feqan (1872), I. B. 0 C. L. 139.— 
IR. 

d. Regisiraiion of title.] — A 

person claiming rights of w'ay over 
land under Real Propei'ty Act, 1801, 
must, prove a transfer of such rights 
from tho registered proprietor of the 
servient touomont. Sc such tninsfor 
must be rogistorod on tho cortificato 
of title of tho transferor. Sc senible : of 
tho transferee also. — F ohmby v, Adk- 
LAiDB Corpn. (1880), 14 S. A. L. R. 
144.— AUS. 

•. Bv registered transfer ,] — As 

a pruodial servilude partakes of the 
nature of real property, it can only bo 


conveyed by tiunsfer duly iH'gislei-ed 
: in the Registry of Deeds. An nn- 
I ivgiHteivd agreement granting a riglit 
1 of sorvitiido Is not sufficient to eoii- 
stltuti? a servitude binding upon Sc 
running with tho land. — Judd r. 
I Fourtr (1881), 2 E. D. C. 41.— S. AF. 

I f. Unregistered servitude — Whether 
; effective against purahaser with know- 
! ledge.] — An unreglstviisd servitude is 
1 eifoctive against a purebasor with 
' knowledge. — Hansen & Schrader r. 

1 CoTX)NiAL Government (1903), 20 

; S. C. 446.— S. AF. 

i g. Transfer of servitude to another 
I ieriement — Consent of servient owner — 
' NecessHu /or.}— Tho owner of a tono- 
inent, m favour of which a duly 
rogistereil praedial servitude exists, 
cannot transfer the benefit of the 
' servitude to another tenement bo- 
! longing to him without tho consent of 
tho owner of the servient tenement. — 
Louw r, De ViiJJKlia (1803), 10 S. C. 
324.— S. AF. 

h. Whether easement transferable 
apart from dominant tenement .] — ^Tho 
i mtgee. in possession of land under 
J Transfer of Land Act having buildings 
in which an easement of access of air 
I had been gained over land of an 
j adjoining owner covenanted ** as mtgee. 

‘ In posHOHsion ** with the adjoining 


owner & with one of two trustees of 
a cn^ditor’s deed of assignment by the 
intgor. to ivleasu the casement for value 
Sc the adjoining o’wner eoveiiunted to 
grant to the mtgee. a licence for aecjess 
of air terminable by notice. The deeil 
was expntssed to bind all persons 
deriving title under the adjoining 
owner, tho intgt^o. or trustee. A 
caveat was lodged by the adjoining 
ownier. Tho mtgee. in fact at the 
time of the deed had been in advoiso 
possession of tho dominant tenement 
for moit^ than flfteeu years. Tho 
inlgor. still appoannl on the register 
as registered pi’oprit'tor of t he dominant 
tenement, though ho bad died long 
before Sc his will had been provtsd. 
The easement hod boon acquii'cd after 
tho expiration of fifteen years. After 
the date of tho deed tho mtgee. trans- 
ferred to a purchaser on ostat.o Sc 
interest of the mtgor. in the laud Sc 
tho purchaser obtained a ocrtificato 
to the dominant tenement free from 
incumbrances ; — Held : Transfer of 
Land Act, 1915 (s. 145) read with the 
definition of ** land in sect. 4, does 
not authoriso a sale by the mtgee. 
of an easement appui'tenant to tho 
land mortgaged in gross, without a 
sale of the dominant tenc'ment. — 
Tuckktt V. Brice, [1917] V. L. R. 3ft, 



Part VI.— Extinguishment of Easements. 


81 


an easement. Tiic owner of part of the adjoining 
land proceeded to build a house over part of the 
line of pipes : — Held : the owners of the house had 
a right to go on the adjoining land & repair the 
pipes when necessary, & that by building the house 
their means of access to the pipes would be 
materially interfered with & rendered more ex- 
pensive ; & an injunction w’as granted to restrain 
the building of the house. 

The right to have the pipes there as an easement 
upon the land, part of which deft, claims, carries 
with it the necessary right to enter on the land 
in order to do what is necessary to preserve the 
light as it exists (Noutii, ,1.). — Ooodhart v, 
IIVETT (1883), 25 Ch. 1). 182 ; 53 I.. .T. Ch. 219 ; 
50 L. T. 05 ; 4S J. P. 293 ; 32 W. K. 105. 

Annotation : — ^Mentd. Schwann r. Cotton & llaylca 

85 L. J. Ch, 689. 

484. .] — Jones v, Pritchaud, No. 

229, ante. 

485. Sewer.] — In 1892 T. conveyed to 

the pixidecessors of jdtfs. as the sanitary authority 
under the Public Health Act, 1875 (c. 55), a piece 
of land for sewage disposal works, granted to 
them the right to lay & construct specified sewers, 
through land belonging to the vendor, “ & from 
time to time to repair, maintain, renew & improve 
the same,” reinstating the ground. The local 
board laid through the land an iron effluent out- 
fall sewer, five feet underground. Under an 
agreement, dated June 14, 1910, 0., who, in 1897, 
had purcjhased land thi*ough which the sewer had 
beem laid from pei*sons d(?riving title under T.’s 
wDl, subject to the easement for & right of ac(;ess 
to the sewer, granted to defts. the right & liberty 


to deposit refuse on the land. Defts. had de- 
posited refuse on the land, including portions under 
which pltfs.’ sewer was constructed, their pipe 
being covered in Aug. 1911. In Oct. 1912, a 
leakage in the outfall pipe was discovered near 
defts.’ refuse bank. In Jan. 1911, defts. cove- 
nanted not to deposit sijecified materials, & to 
prevent those already deposited from being a 
nuisance, but no suggestion was then made that 
the deposits were injurious to the sewer. There 
was evidence that under substituted arrangements 
pltfs. would shortly discontinue their use of the 
outfall sewer. 

Defts. were willing to submit to an injunction 
restraining them from depositing nJuse on the 
land, but pltJs. asked that defts. bo also restrained 
fiDin permitting refuse from remaining on the land 
so as to prevent their fi’ee access for the purpose 
of repairing & maintaining the sewer. Defts. 
pleaded laches, acquiescence, & delay on the part 
of pltfs. : — Held : pltfs. w(?ro not bound in exer- 
cising their light of access to the sower to take the 
land in the condition in which it was at the time 
at which they wislied to exercise such right. Defts. , 
by increasing the depth of soil above the pipe, hail 
increased the obligation on ]dtfs. in exercising 
their right under the grant in the deed of 1892. 
The acts of defts. gave rise to a good cause of 
action. — ^TiiUHRocK Drays & Tiuiury .Joint 
Sewjsragk Board v. Doldsmitu (E. J. & W.), 
Ltd. (1911), 79 .T. P. 17. 

Repair of ways.] -Sec Pai-t Vil., Sect. (1, sub- 
sect. 3, D. (6), pas/. 

Repair of water rights.] —See Part IX., Sect. 2, 
sub-sect. 0 , post. 


Part VI. — Extinguishment of Easements. 


Sect. 1. -IN GENERAL. 

486. By enfranchisement — Of dominant tene- 
ment.] — Emson V. Williamson (1598), 1 Koll. 
Abr. 933. 

.1 nnotolion .'—Consd. Derry v. Sanders, (1919] 1 K. 13. 229. 

487. Of servient tenement.] — PJtf. it diJt. 

owned adjoining land. PItf.’s land iiad been 
copyhold of the manor of L, for a customary 
estate of inheritance, but in 1897 it was en- 
franchised, not under the Copyliold Acts, but at 
common law, the deed of enfranchisement con- 
taining no reservation of any riglit of way. Deft.’s 
land, which was part of the demesne land of the 
same manor of L., was held by deft. his pre- 
decessors as tenants from year to year till 1914, 
when the freehold was purchased by di*ft. J^’or 
eighty years deft. & his predeiressors had used a 
way, which was not a way of necessity, over 
pltf.’s land. In an action for trespass brought 
by pltf. against diJt. for using this way, deft, 
claimed that he had acquired, by the eighty years’ 
user, a right to the way : — Held : (1 ) in view of 
the rule that a legal origin must be presumed if 
such an origin is possible, the length of user of the 


way by deft. & liis predecessors was suffleient to 
found a presuin])tion that a custom exisU^d in the 
manor of Jj. when.‘by a right of way could be 
acquired over land within the manor as appur- 
t-imant other land within this manor ; but 
(2) even if siicJi a rights existed, it was extinguished 
upon the enfranchisement of pltf.’s land without 
any reservation of the right of way being contained 
in tlie deed of enfrari(!hi.sement. - J )ERRY 
Sandkks, [1919] 1 K. B, 223 ; 88 L. J. K. B, 410 ; 
120 L. T. 191 ; 35 T. 1.. It. 105 ; 03 Sol. Jo. 115, 
C. A. 

488. Lapse of object for which easement 
granted.] — National (Iuauanteed Manure Oo. 
V, Donald, No. 398, ante. 

489. .] — Acton Local Board v. North 

A South Western Junction By. Co, (1893), 37 
Sol. Jo. 3.77. 

490. .] — A railway was made tJHoiigh the 

land of IL, & pursuant fco an award a l(‘A'el crossing 
was provided under tlie Bail ways Clauses Act, 
1845 (c. 20), K. 08, as an accommoilal ion work, As 
by the conveyance to the co. a right of way over 
it was reserved to R. & his successors in title, 


PART VI. SECT. 1. 

488 i. Lapse of object for which ease- 
— A., the owner of a Haw- 
iiiill to which u piling place was 
attached, convoyed the mill with 
the privileges & appurtenances ” 
thereto belonging ; tho purclioscr 
wased to use the piling place, as such, 
& built upon it : — Held: no title to 
the soil or the piling place passed by 
the deed, but only an easement as 
appurtenant to tho mill, which ceased 
when tho purohoscr built upon the 
J. — VOL. XIX. 


land. — D ob d. Hill v, Todd (1851), 
2 All. 261.- CAN. 

488 II. .]— When land in divided 

up into small building plots a staU* 
of things is created & c;outem plated 
which substantially puts an end to the 
nutur>U servitudes previously existing 
as regards the water failing on the 
land &. flowing from higher tf» lower 
levels. Tho er<?ctlon of dwelllng- 
houses ISC otlier necessary structures 
on such idols noccssurily altera the 
natural arrangement of tho soil to 


such extent that tho owner of an 
ui>per idot can no longer claim to allow 
all the wat4U' fulling on it to flow on 
to u lower plot unless he oequlnis tUo 
Hcrvitudo stiUicidii retdjnendi. — Disiioi* 
V, llUMPHlUEH (1919), W. L. I). 13. 
-S. AF. 

k. liiuhi of way — Merger into public 
h ighway — CUnti ng of highway. ] — In 
an ofdion for obstructing a right of 
way, deft, ideodod that the close over 
which the supposed way passed was 
a public way, which had been shut up 

G 
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Easements and Profits A Prendre. 


^ecl, 1 , — In general. Sect 2 ; S^-secta, 1 d: 2, A,] 

the CO. covenanted to maintain it. Afterwards 
B. sold & conveyed his land on one side of the 
r^way to P., not mentioning the crossing & not 
giving P. any right of way over the land sold. 
Afterwards the land retained by B. was sold to G., 
who insisted on his right to use the crossing ; — 
Held : (1) after the conveyance to P. there was 
no right to use the crossing, & the co. were at 
liberty to stop it ; (2) the right to the crossing 
was finally abandoned by the conveyance to P., 
& would not be revived if the lands on the two 
sides of the railway should again become invested 
in the same pei*8on. — ^Midland By. Oo. v. Gribble, 
[1895] 2 Oh. 827 ; 64 L. J. Ch. 826 ; 73 L. T. 270 ; 
14 W. B. 133 ; 12 B. 513, C. A. 

AnnoMions :—Aa to (1) Consd. S. E. Ry. r. Cooper (1823), 
Consd. S. E. lly. i>. Cooper 
R®ld. Long r. Gowlott, [1023] 

2 Ch. 177. 

401. Abandonment at will of dominant owner.] 

— ^Mason V. SimEWSBUiiY & Uebepohd By. Co., 
No. 28, an/c. 

Easements of necessity.]— No. 631, post. 

By release.] — See Sect. 2, post 
By unity of seisin.]— Hect. 3, post. 

By statute.]- -vSY'c Sect. 4, jfost 


Sect. 2.— BY RELEASE. 


that these appurtenant lights of way should be 
released so that each estate might be no longer 
incumbered with any easement in favour of the 
other. The question arose whether under above 
Acts a tenant for life of a settled estate could by 
way of sale or exchange release an easement 
which was appurtenant to such estate, or could 
out of capital money purchase the dii^harge or 
release of a right of way or similar right to which 
the settled ei^te was subject : — Held : whether 
or not the proposed scheme for exchange of the 
easements could properly be carried out, the better 
course would bo that cross sales of the easements 
should be effected, that course being within the 
powers conf cn*ed by the above Acts . — Re Brother- 
TON, Bhotherton V, Brotherton, Re Markham’s 
SETTLEMENT’ (1908), 77 L. J. Oil. 373 ; 98 L. T. 
547, C. A. 

Annotation : — ^Reld. Jic Wostmlnstcr’H S. E., WoHlmiiistor r. 

Shaftesbury, [1921 ] 1 (3h. 585. 


Sub-sect. 2. — ^Wiiat amounts to a Belease. 

A. In General, 

403. General rule — Intention of dominant 
owner.]— (I ) Though twenty years’ user, in the 
absence of an express grant, is necessary for th<j 
acquisition of an casement, cesser of the use for 
a less time may suffice, in the absence of an ex- 
press release, to show the abandonment of the 


Sub-sect. 1. — By whom Beleas . may be aiade. 

492. Tenant for life- Settled Land Acts, 1882 
(c. 38), ss. 8, 21.]— Tlie B. Settled Estate & the 
M. Settled Estate adjoined one another, & each 
hotl appuii(jnant to some part of it a right of way 
or casement over some part of the other. It was 
to the advantage of t/he rc^spcctive owners of the 
estates, for the purpose of developing the same, 


easement. It is not so much the <luration of the 
ccisser as the nature of the a(jt done by the grantee 
of the casement, or of the adverse act acquiesced 
in by liim, & the intention which either one or the 
other indicates, which arc material for the con- 
sideration of the jury ; & the period of time is 
only material as one clement from which the 
grantee’s intention to retain or abandon liis eas(j- 
ment may be inferred against him. WTiat period 


by order of the nnmicipal eoiiueil : — 
Ili'ld : tho plea was bad, pltf.'s private 
right of way not being necessarily 
extinguished by the elosiiig of the 
public road. — J nimsoN r. Boylk ( 1 853 ), 
11 IJ. C. K. lUJ.— CAN. 

l. .) -Whore land was 

us<xl os a way in the oariy settleniont 
of tho country, but a mgular niiblio 
highway was afterwards su1)stituted 
for it, & from that time, being fifty 
years before tmtion bi-ought, the old 
v/ay was disusod : — Held : an abandon- 
ment of tho ancient right of way, if 
any, & the owner of the soil over which 
tho way iiassed hold it exempt from tlio 
publio right whatever tho extent of it 
may have been that had pi'oviously 
bui^enod it. — Lkaby r. Saundkbs I 
(1860). 1 Old. 17.— CAN. j 

m. .1 — A person who I 

pnrohascB lots aocoi'ding to a plan, 
abut.ting upon streets laid out l,hei*oon, I 
aoijuiros, as against the iiei-suii who 
laid out tho plot & sold him tho land, 

a private right to uso those sti-oots, 
subject to the right of the public to 
make them highways, in whiob ease 
t he private right boooiiies ext inguished. 
— Sklitzsky V. CliANSi’ON (1892), 22 
O. R. 600.— CAN. 

n. AUcration of locality of 

ujoi/.l — Changing tho locality of a i 
way, from time to time, liy tho agroo- ! 
mont of tho rospootivo owners, does not | 
destroy t.ho right of way, nor con tho 
grant of a certain specific lino for tho . 
road pnt an end to Clio right, in case a 
purchaser should buy without notice I 
of tho grant. — Dixon v. Cross (1884), 

4 O. R. 405.— CAN. | 

o. Compulsory purdioac by railway I 
oompanj/.}— When land is t^on by a < 
railway oo. undor thoir compulsory 
powers it is taken absolutely & froo 


of all Horvitiidos, tinUiss it be oWicrwise 
provided in tho special Act. 

A railway co. by their iiilvatc Act 
' obtained compulsory powci's to acquire 
' land, & w(5ro taken boimd to satisfy 
ovory claim oompeUmt to the town- 
j coimcil of a burgh for tho ** loss of all 
rights of Horvltudo of which they shall 
' be deprived by the construction of tho 
, oo.*8 works.” Some years alter the 
execution of tho works tho burgh 
contended that this danse by implica- 
tion saved its servitude of way over a i 
strip of ground in front of the station, j 
which had boon token by the co. Sc ' 
couvortod by them into a garden, in 
respoot that no works had been oon- 
stnictod to deprive tho burgh of its 
right ; — Held : tho servitude had been 
extinguished. — Oban Town Council 
V , Callanokr & Oban Ry. Oo. (1892), 
19 R. (Ct. of Seas.) 912 ; 29 Sc. L. R. 
818.— SOOT. 

p. Severance in title of dominant. 

, iene/nent,] — Land for a highway, laid 
I out in 1857, was grautod by M. to deft. 

township oorpn., & tho right to a 
I oattlo-poss under tho highways, to bo 
; made & maintained &. repaired by 
I deft, oorpn., was reserved to M. : — 

I Held : (1) tho easement, indudiug the 
' obligatiuu to maintain & repair, passed 
by M.'s will with the land which re- 
mained to M., tho dominant tenement, 

& was not destroyed by tho severance 
in title, by tho will, of tho north &. 
south halves of tho dominant tenement. 
— Frkkman V , Camden Townshh* 
(1918), 41 O. L. R. 179 ; 13 O. W. N. 
221.— CAN. 

q. Sale for taxes — Servient Ictie- 
wetU — NecessUy for notice to servient 
owner.] — Deft, oonteudod that an ease- 
ment or right of way enjoyed by pltl. 
over ten foot of land sold lor taxes was 


oxtingiiifehed by tho sale in 1893, as 
being included in the word ” privilege ** 
used ill CensolidakHl AsHcssmout. A ...I, 
1892 (8. 137), then in force -.—ScnUnc : 
tho Jaw of Ontario <loos not provide 
for Uio taxation of caseineiita. Sc the 
title to an easement cannot bo oxiin- 
guished by the sale for taxes of the 
Hcrvioiit tenement, without notice 
to the person wiio uses it Sc without 
opportunity for him to exonerate tho 
land by tho payment of taxes. — 
Ershrt V. Bell (1909), 18 O. L. R. 76 ; 
13 O. W. R. 395.— CAN. 

r. Dominant tenement,] — Land 

over which defts. claimed a right 
of way was sold lor taxes in 1901 Sc 
conveyed to the purchaser in 1902 : — 
Held : tho taxes assessed against tho 
land became a charge upon that land 
Sc every interest in It, inclndlng any 

. right of way l.o which defts. might have 
I b(*en entitlod, & tho sale Sc oouvoyonoo 
j of tho land for taxers extinguished that 
1 right. — REAcn (A. J.) Co. v. Crosland 
I (1919), 43 O. L. R. 209 ; 45 D. L. R. 

I 140.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

s. Mortgagee.] — The intgoe., us such 
having in effect tho legal estate in 
the dominant tonomont, can validly 
release an casement subject to any 
liability for broach of duty. — Tuckett 
V. Brick, [19171 V. L. R. 36.— AUS. 

PART Vl. SECT. 2, SUB-SECT. 2.— A 

t. Agreement for conveyance ex- 
cluding easement.] — Tho City of T. 
offered land for ^e, according to a 
plan showing one block of 5 lots, 
eaoh about 200 feet in depth, ronnlng 
from east to west, bounds north 
Sc south by a lane. Sc east by a lane 
running uloug tho whole depth of the 
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of time, therefore, is insufilcient in a particular 
case must depend on aU the facts of it. 

(2) On an indictment for obstructing a public 
footway, deft, set up a private horse &; carriage 
way over the particular ground, in answer to 
which prosecutor set up acts of public user incon- 
sistent with the private way claimed, & insisted 
that it had been thereby determined. The judge 
told the jury that no interruption of less than 
twenty years would destroy the private right : — 
Held : a misdirection, whether laid down as a 
rule of law or as a conclusive presumption of fact. 

(8) In support of a claim to a carriage horse | 
way over a public footway to certain premises, a ' 
deft, indicted for obstructing the footway gave in , 
evidence, after objection, two leases which pur- 
ported to show that those under whom he claimed 
either were lords of the soil of the Iocuh in quo, & 
fis such grantors of an casement upon it for a 
term to the occupier of another tenement, or, being 
possessed of a right of way appurtenant to the 
other tem^ment, had granted it with that tene- 
ment to a lessee : — Held : tJiey were not admissible 
to jirove the right of way in question.- —R. v. 
CmmjMY (1848), 12 Q. B. 515 ; 12 L. T. O. S. 871 ; 
18 J. i>. 130 ; 12 Jur. 822 ; 8 Cox, C. C. 202 ; 

J 10 K. K. 900. 

Annotations : — As to (\) Apld. Ci'osHluy v. LiehtoAvler (1867), 

2 Oh. App. 478. Befd. 8crutton v. Stone (18»:0. 9 T. L. R. 

478 ; UarriH v. Flower (1904), 90 L. T. 669. Ocncrally, 

Hentd. R. v. Cricklado (1849), 12 L. T. O. S. 348 ; R. r. 

UusHoll (1854), 3 E. 8: R. 942 ; R. v. Johuson (1860), 

6 Jur. N. S. 653. 

494. .] —(1 ) Where a prescriptive 

right to foul a stream has been acquired, the 
fouling must not be considerably enlarged to the 
prejudice of other people. The fact that the 
'sti'eam is fouled by otheis is not a defence to a 
uii^ to restrain the fouling by one. 

(2) The mere suspension of the exercise of a 
prescriptive light is not sufficient to destroy the 
right, without some evidence of an intention to 
abandon it ; but wlierc dye-works had not be*en 
used for more than twenty ytjars, & had been 
allowed to go to ruin : —Held : any right of fouling 
a stream attaclied to them was lost. 

(8) The owner of land on the banks of a river 
i-an maintain a suit to restrain the fouling of i.h(‘ 
water of the river, without showing that tlie 
fouling is actually injurious to liim. (J., wishing 
to prevent the water of a river from being fouled 
by some dye-works, purchased from the owners 
of the dye-works a piece of land on the banks of 
the river, without communicating to tlumi Ids 
object : — Held : in the absences of any express 
reservation by the ownei*s of the dye-works of tlie 
right of fouling, C. could maintain a suit to 
I'cstrain it. 

(4) A mere suspension of th(‘ t^xercisii of a right 
is not sufficient to prove an intention to abandon 
it. But a long-continued suspension may render 


it necessary for the person claiming the right to 
show that some indication was given during the 
period that he ceased to use the right of his in- 
tention to preserve it. The question of abandon- 
ment of a light is one of intention to be decided 
upon the facts of each particular case (Loun 
Chelmspoud, 0.). — OiiossLEY & Sons, Ltd. v , 
lAGHTOWLER (1807), 2 Oh. App. 478; 80 L. J. Oh. 
584 ; 10 L. T. 438 ; 15 W, R. 801, L. O. 

AnnotatUms :—A8 fo (1 ) Refd. Hulloy v. Silvorsprliigs Bloach- 
ing 8c Dyeing Co. (1921), 126 ]j. T. 499. As to (2) Apld. 
Cook V, Rath Corpii. (1868), L. R. 6 Kq. 177. ]Md. 
Clover r. Coleman (1874), 44 L. J. C. 1*. 66 ; Mouson v. 
Boohm (1884), 26 Ch. D. 398: Hcott r. Rape (1886). 
31 Ch. D. 554. As to (3) Reid. Wheohlon v. Burrows 
(1879), 12 Ch. D. 31 ; RuhhoU «. Watts (1883), 25 Ch. D. 
559 ; A.-O. t\ Conduit Colliery Co.. 11895] 1 Q. R. 301 ; 
Union Lighterage Co. v. Loudon tlraving Dock Co., |1902j 
2 Ch. 557 ; Jones v. Llanrwst U. C.. 11911] 1 Ch, 393. 
As to (4) FoUd. James v. Stevenson, [1893] A. C. 162. 
Gcntrally, Mentd. Rhiir & SuimLor v, Deakin, Eden 8c 
ThwaiUis r. Doakin (1887), 57 L. T. 522 ; Uuslimer v, 
Polsue & Aiaori, [1906] 1 Ch. 234. 

495. .] — In an action by rosps. to 

assort a right of way wliich had been granted by 
applt.’s jiredecessor by deed in 1889 over Jiis land, 
& along the boundary which divided land retained 
by him from land conveyed l-o resps.’ predecessor, 
applt. pleaded that it li«.d been abandoned — 
Held: (1) abandonment being a question of in- 
tention, non-us<*r by resps., coupled with user by 
ajiplt. for farm pui’poses, of portions of land, sub- 
ject to the easement, when the easement wiis not. 
required, could not prove an ahandoimieni of 
entire right, At were inconclusive to prove an 
abandonment of poiiions thereof ; (2) the omission 
'in applt. *s & rosps.* ceHificates of title to thoii* 
rtispeciive lands under the *rransfer of l^and Act 
to record tl )0 oiisemcnt, did not bar resps.* claim 
or relieve the servient Lmement of its liability. 

'inhere can be no question of the abandonment, 
of the entire light of way because an imxioi*tiint 
1 part of it Jios been & is used by pltfs. without 
disturbance. ... It does not appear that Hkj 
occupants of pltfs.* land have ever had any 
occasion to us<! the noi-thern ijai-t of tlici way or 
the southern part except once, & then they did 
so use it A to liavo rcMRiired gates to be inserted 
in tiie wooden fence when the way was not wanted 
; for use would have been «a unreasonable act, the 
i omission of which cannot lx; construed as the 
j expression of an intention to abandon the right 
1 of wav {jicr Ouu.)* — J ames v, Stevenson, [1893] 

! A. ; 02 .r. J‘. O. 51 ; 08 L. T. 530 ; 1 

It. 324, H. L. 

I Annolatifm : — As to (1) Refd. Harrla v. Flower (1904). 90 
I L. T. 669. 

I 496. Acquiescence in expenditure by owner of 
; servient tenement.] — L iooins v . Inoe, No. 119, 

; a/ilc. 

497. — — .] — ^^l''o an action for obstructing the 
i light & air fi*om entering plif.*s dwelling-hous<?, 
i lor raising buildings above tlie level of the house. 


block & connecting the other two Iouch. 
South of this block was a similar block , 
of smaller lots, running north & south. 
The lane at the cast of the first lot was 
a continuation, after crossing the long 
lane between the blocks, of lot 10 in 
the second block. Tho advertlsomeut 
of sale stated that lanes run in rear 
of the several lots.*’ M. purchased tho 
first block, 8c O. lot 10 in the second. 
Before registry of the plan, M. applied ■ 
to the city council to have tho lane at 
the cast of tho block closed up & 
meiudcd in his lease, which was granted . 
C. then objected to taking a lease of . 
bis lot with tho lane closed, but 
wtorwards accepted a lease which ' 
described tho kmd as leased according 
^ f'b® plan exhibited at the e^o 8c , 
plan 352, which showed the lane dosed. ' 


He brought an action against tho city 
& M. to have the lantj reoficnod : — 
J/cld : C. having accepted a lease 
aitcr the lane was closed, in whioh 
reference was made to plan 352, ho 
was bound bv its terms 8c hod no 
claim to a right of way over land 
thereby sho^vn to i)c. included In tho 
lease to M.-— Cauky v. Toroni'o City 
(1887), 14 S. C. U. 172.— CAN. 

a. AcQuicsccnre. wUJi full kiMW^ 
ledyc.]— 'Where a bridge 8c a wharf 
had been built 8c openly i-njoyed for 
over sixte. n years on puidlc property : 
— Jfeld : deft., who hod full knowledge 
of the facts, was estopped of any right 
of way. — CJaverhili. v. Roiiillard 
(1878), 2 S. U. R. 575.— CAN. 

b. Acquiescence in acts incon 


sistent wit/i roscr/icaf.]" Servitudes are 
lust by persons entitled to the same 
lying by & allowing tho owner of the 
servient tenement to do anything 
inconsistent with that servitude. — 
EuMKADKB V. ScilEKI'KllS (1881), 1 
S. O. 334.— S. AF. 

0 . Acquiescence — What amounts to.\ 
- In a suit for the removal of a 
building which defts. liad orocied ft 
which was an obstruction to pltfs.' 
right use a courtyard adjoining 
their rtisidonces ; tho land on which 
the building stood did not belong to 
either party, but all tho inhabitants 
of tho mohulla had from time im- 
memorial exercised a light of way over 
it to ft from their houses. On a part 
of tho same land there liad formerly 
a 2 
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Sect, 2 . — By release : Sub-sect, 2, A. <& B.] 

& thereby preventing the smoke from being 
carried oif from it by the chimneys of such house, 
& for pulling down certain adjoining buildings of 
deft, by which the house of pltf. was deprived of 
the support to wliich it was entitled, deft, pleaded 
for a defence upon equitable grounds that the 
grievances complained of were occasioned by deft, 
pulling down a messuage of his & erecting another 
messuage in lieu of it, & deft, so pulled down the 
one messuage & erected the other, & expended 
thereby large sums of money, with the knowledge, 
acquiescence & consent of pltf., & on the faith 
that pltf. so knew of, acquiesced in, & con- 
sented to deft, so puUing down the one messuage 
^ erecting the other, &; so spending such sums of 
money. Deft, being under terms not to rely on 
such plea as amounting to a common law plea of 
leave & licence, pltf. replied thereto, upon equitable 
grounds, that pltf. acquiesced & consented as in 
that plea mentioned upon the faith of false repre- 
sentations made to him by deft., viz. that the 
giiovances complained of would not result from 
the pulling down of the one & erecting the other 
messuage, & expending of the money as in the 
plea mentioned ; — ffeld : the was good as 

an equitable defence, but that the same w<is well 
answered by the replication. — Davies v, Marshall 
(1801), 10 0. B. N. S. 097 ; 31 L. J. O. P. 01 ; 
4 L. T. 5Sl ; 7 Jur. N. S. 1247 ; 0 W. R. 800 ; 142 
B. R. 027. 

Annotations : — ^Reld. Jones v. Tapliug (18G1;. 11 C. 11. N. S. 

283 ; Alloa v. Bookham (187U), 11 Oh. 1). 7i)0 ; Osbomo 

tJ. Hrodloy, [1903J 2 Oh. 44«. 

498. .1 — To an action by B. against W. 

for damages" for the obstruction of his light & 
air by the heightening of a party wall between 
his premises & those of W., AV., pleaded by way of 
equitable plea, an alleged agreement on the part 
of B. to allow the wall to be raised on the terms of 
his not being called upon by W. to contribute to 
the expense, a(;cording to the Metropolitan 
Building iVet, under which notice of the contem- 
plated alteration had been given, & of his having 
a better skylight put up for him by W. 

On bill filed by W. for spocidc performance of 
the alleged agreement, & motion made to restrain 
the action : — Held : inasmuch as tliis was a case 
in which a ct. of law could not give relief in 
I’espect of the agreement, the equitable plea did 
not preclude W. from coming into equity ; & W. 
was entitled to the injunction upon certain terms. 
— ^Waterlow V, Bacon (1800), D. R. 2 Eq. 614 ; 
35 L. J. Oh. 043 ; 14 L. T. 724 ; 12 Jur. N. S. 
614 ; 14 W. R. 865. 

499. Agreement for conveyance excluding ease- 
ment— Subsequent conveyance purporting to con- 
vey easements.] — ^An agreement to grant A. a 
lease, in a form set out in a schedule, of property 
in the City, as soon as the house then in course of 
erection by A. on the property should be com- 
pleted, contained a proviso that nothing therein 
contained should give A. a light to any easement 
which did not belong to the premises agreed to be 
demised as they then existed, nor to any right of 
light & air derived from over the houses opposite, 
which belonged to the lessors. The lease subse- 
quently granted was of the land, together with 


stood a thatched building used as a 
“ sitting place ** by the residents of 
the mohulla : — Held: (1) the right 
which was alleged to have been 
obsiiucted was not a publio right of 
way, but a right whion was confined 
to the people dwelling in the mohulla 
& going to & from tho houses in the 
mohulla ; & tho suit being brought in 


the house erected thereon, & all lights, easements, 

& appurtenances thereto belonging, in accordance 
with the scheduled form ; — Held : the grant by 
the lease of lights & easements was controlled by 
the antecedent agreement, which was to bo read 
as part of the lease ; & A. was not entitled to 
restrain the lessees of the opposite houses from 
building so as to obstruct the access of light & air 
to his premises from over such houses. — Salaman 
V, Glover (1875), L. R. 20 Eq. 444 ; 44 L. J. Ch. 
551 ; 32 L. T. 792 ; 23 W. R. 722. 

500. Agreement for conveyance reserving ease- 
ment — Subsequent conveyance of easements.] — 
By an agreement in 1870 between the vendor & a 
railway co. by their secretaiy, the vendor agreed 
to sell & the co. to purcliase a piece of land, with 
a provision that the vendor sliould liave a right 
of access to other lands belonging to liim by & 
over any of the slopes which the promoters might 
arrange in their intended works. In 1871 the 
vendor executed a conveyance of the land to tho 
co. without the reservation of any easement. 
Ulie land was needed for raising a road over tho 
railway, wliicli road was raised accordingly, the 
slope of the approach of tlio road being scparp^-«^l 
fi*om the vendor’s neighbouring lands by a ^ I 
fence only. Rcjcently the urban authority of the 
district had agreed with the co. to repair &; 
maintain the i^oad slopes, & htid raised the level 
of the road, steepened the slope, & built retaining 
walls at the foot of the slope, cutting oil the access 
to the slope from the adjoining lands of the vendor. 
The successors in title of the vendor claimed an 
injunction. Thcri^ was no claim for rectification 
of the conveyance or specific performance of the 
agreement : — Held : whatever right of access was 
reserved to tho vcuidor under the agreement of 
1870, it was abandonf»d on the execution of tho 
conveyance. — Teehay v. Manchester, Sheffield 
& Lincolnshire Ry. (^o. (1883), 24 Ch. D. 572 ; 

62 L. J. Ch. 613; 18 L. T. 808; 31 W. R. 
739. 

601. Release by mortgagor of dominant tene- 
ment — Effect of reconveyance by mortgagee.] — 

The owner of two adjoining plots of land conveyed 
the western plot with a liouse thereon to his wife 
in fee simple together with a right of way over 
the eastern plot. The wife then conveyed the 
western plot & house by way of mtge. in fee 
simple together with the right of way over tluj 
eastern plot. Subsequently, while the mtge. was 
subsisting, the husband who still i*emained the 
owner of the eastern plot, by deed, dated May 25, 
1907, conveyed that plot to pltf. in fee simple fo* ^e 
value & the wife joined in the deed for the purpo^ ^-y* 
of releasing th(j eastern plot from the right of wt^ C'Ue 
The deed containc^d a recital that under & by virf ams 
of a certain indenture of conveyance Ann Willi'' or all 
was entitled to a right of ^^'ay at all times & p -ssigns, 
purposes for Ann Williams, her heirs & a^\ western 
owners & occupiers of the house on theZ^at it liad 
plot over & across the eastern plot, tl/^o deed for 
been agreed that she should join in tlyr^®^®^y oon- 
the purpose of releasing the land U deed in its 
veyed from such right of way ; & thfjpo^y released 
operative part stated that she theftT^ thereby con- 
the piece of land & hereditaments^®*! to her by the 

veyed from the right of wav reservJr \ : - 

‘ -f uuHt have known that 


I'espect of an iutcrfoi'cncc with a privaU> 
oosemont was maintainablo without 
proof of special damase ; (2) there was 
no principle of ocQuu'soence involved 
in the case, inasmuch as there was no 
evidonoo that pltfs. had given their 
actual consent to tho building, 8c tho 
onl 5 
coi 


VVUCU VVJUQVXJIV 

nly evidence of their acquiescence 
omd be that they did not immediately 


protest, & defts. r 
they were buildj 
which their nef 
use. — F aitchv 
Yusuf, Muii 
YAB Khan ^ . . 

j:u.-ind. 

d. Oranla^ 

tcnennenti 


11 ^ upon a courtyard 
“hboiirs had a right to 
B Khan r. Muhammad 

^lMMAD \U8irF V, FaTRH- 

(1887). I. L. H. 9 AW. 


owners of adjuinina 
■Release by one binds nZ/.j-- 
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indenture. The mtgc. was not referred to in this 
deed, nor had. pltf. notice of it. The wife died, 
leaving all her property to her liusband & app<jint- 
ing liim ex or. of her will, & laU‘r the husband died, 
having appointed J1-. bis exoi*. Subsequcjntly II. 
paid oiT the nitge., & the intg<^cs. conveyed the 
western plot & the house thereon to him. R. 
thereupon conveyed the western plot & the house 
for value to deft, together with the right of way 
over the eastern plot. Deft, had no notice of the 
1 ‘elease of the right of way. Deft, claimed to 
exei'cise the right of way i —JfcZd .* the right of 
way was released by tlie deed of May 25, 1907, 1 
except as regards the rights of the mtgees., & 
upon the reconveyance by the mtgees. their riglit 
to take possession of the mtged. premises & to 
exercise the right of way deteimined & the right 
of way became absolutely released & extinguished ; 

& deft, was not entitled to the right of way claimed. 
— POULTON V. Mooue, [1915] 1 K. B. 400 ; 84 
L. .7. K. B. 402 ; 112 B. T. 202, C. A. 

B. Non- User — AhwndommyiL 

502. Effect of voluntary suspension of user.] — - 

Defts. having erected, on their own premises, a 
permanent obstruction to a navigable drain leading 
from a river through deft.’s premises to pltf.’s 
close : — Held : an action lay for jdtf., notwith- 
standing the portion of the drain which passed 
through pltf.’s close had for sixteen years been 
completely choked up with mud. 

The right of pltf. to this way is injured, if there 
is an obstruction in its nature permanent. If 
acquiesced in for twenty years it would become 
evidence of a renunciation &; abandonment of the 
right of way. That is the ^^und upon wluch a 
i-eversioner is allowed i-o bring Jiis action for an 
obstruction, apparently permanent, to lights &; 
other easements which belong to tlie premises 
(Tindal, O.J.). 

The voluntary suspension by pltf. of his exercise 
ik, enjoyment of a right can form no justification 
to defts. for preventing him from the possibility 
of enjoying it (Tindal, Boweh v. Hill 

(1835), 1 Bing. N. C. .549 ; 1 Ilodg. 45 ; 1 Scott, 
526 ; 4 B. J. O. P. 153 ; 131 B. B. 1229 ; suhse- 
quent proceedings, 2 Bing. N. O. 339. 

Annotations : — Consd. Metropolitan Assocn. v. l*ctcli 

6 C. B. N. H. .">04 ; Harrop r. Hirst (1808). L. It. 4 Kxi-h. 

43. Refd. Halo V. Oldroyd (1845), 14 M. & W. 780 ; 

(loodhart V. Hyott (1883), 25 Ch. D. 182. Mentd. Jacoinb 

V. Knifirht (1863), 8 L. T. 412. 

503. .J— Crossley & Sons, I/td. r. 

IdGHTOWLER, No. 494, an/e, 

504. Non-user alone as presumption of abandon- 
ment — Non-user for ten years.] — A right to use the 
water thus acquired by occupancy in right of the 


field must have passed to pltf. & could not bo lost 
by mere non-user from 1819 to 1829 ; &tho total or 
partial abstraction of the water may be an injury 
to such a right in point of law, though no actual 
damage is found t<o have been sustained in that 
respect (Denman, 0..I.). — Mason v. Hill (1833), 
5 B. & Ad. 1 ; 2 Nev. & M. K. B. 747 ; 1 B. .1. K. B. 
118 ; 110 B. 11. 692. 

Annotations : — ^Refd. Bower v. Hill (1835), 1 Scott, 526. 
Mentd. Cocker v. Cowpor (1834), 5 Tyr. 103; Dodd r. 
Holmo (1834), 1 Ad. & El. 493 ; ArkwrlgTht v. Cell (1839), 

5 M. & W. 203 ; Acton v. Blundell (1843), 12 M. & W. 
324 ; Wood r. Wand U849), 3 Exon. 748 ; Embroy r. 
Owen (1851), 6 Exeb. 353 ; Dickinson v. Grand Junction 
CJanal Co. (1852), 7 Excli. 282 ; Sampson v, Hoddlnott 
(1857), 1 C. B. N. S. 590 ; Chasemoro v, IMcbordH (1859), 
7 H. L. Cos. 350 ; Gavud v. l.overlng: (1865), 19 O. B. N. S. 
L32 ; Wilts & Berks Cauui NaviKatlun Co. v. Swindon 
Waterworks Co. (1873). 9 Cli. App. 453, n. ; Holkor i». 
Porritt (1875), L. 11. 10 Exch. 59 ; Orr Ewiufrt?. Colqnhonu 
(1877), 2 App. Cas. 839 ; Orniorod v. Todmordou Mill Co, 
(1883), 11 Q. B. D. 155. 

505 . Non-user for twenty years.] — An 

immemorial right of way is not lost by non-user 
for upwards of twenty years, the user having been 
discontinued merely by reason of the party’s 
having had a more convenient way. 

The presumption of abandonment cannot bo 
made fi*om th(', mere fact of non-user. Thon^ 
must bo other circumstances in the case to raise 
that presumption. The right is acquired by 
adverse enjoyment. The non-user, therefore, 
must be the consequence of something wliich is 
adverse to the user (Alderson, B.). — Ward v. 
Ward (1852), 7 Excli. 838 ; 21 I.. .1. Bx. 334 ; 155 
B. R. 1189. 

i ylnnotations : — Consd. Cook v, Baib Corpn. (1868), L. R. 

6 Eq. 177. Distd. Swan v, Sinclair, 11924] 1 Cli. 25<1. 
Reid. Cooper v, Hubbnek (1862), 12 C. B. N. S. 456 ; 
Jones V, TapliiiH: (1863), 9 Jiir. N. S, 402 : Crossley v. 
Llivhtowlcr (1866), L. It. 3 E(i. 279 ; Semtton v. Stone 
(1893), 9 T.L. It. 478. 

506. .] — (1) A nuisance was of long 

standing, the (exercise of which, liowever, had been 
interrupted for a space of twenty years : — Held : 
wh(M*e there had been a cesser of the riglit for this 
period such nuisiince might he complained of by 
bill. 

Wliero tlicre has been a cessiji* of a right of this 
kind t he paHy asserting it is bound to sliow tliat 
it had, at least, been t‘X excised in the first & last 
year of the piiriod of Iweiiiy yeai's in ordcir to 
preserve it fi’om iiciing lost. Tliis, however, <lefts. 
have failed to do, & tls'H'fore not estiiblished 
as of right this easement or privilege of sending 
foul smokti over their neighbours’ lands (Wood, 
V.-O.). -Roberts v, Clarke (1868), IS B. T. 49. 

507. Abandonment question of fact.] — 

Crossi.ey iSc Sons, Ittd. v, Iaghtowleh, No. 49 J, 
ante. 


Thitstj {U‘ant(«ru, & each of them, by 
deed, canted, etc., to the pltf., thH-e 
Hoveral plots of ground, “ all & sintrular 
. . . ways, paths & passOKos 
Held : the release in the deed was a 
release by each grrantor of his rights of ■ 
way over the plots convoyed by his ' 
co-(rrantors. — B ukk£ v, Blakk (1861), 
13 1. C. L. K. 390.— IR. 

PART VI. SECT. 2, SUB-SECT. 2.— B. 

508 i. Non-user must ammini to 
abandonmeTU ,^ — ^The actual user of an 
e^ment by proscription under Llmita- 
Hon Act. 11. S. O. 1914 (c. 76), ss. 35 
« 36, must during the whole statutory 
period bo such as to carry to the mind 
of a reasonable person in possession 
® servient tenement the facts 
that a continuous right to enjoyment 
IS Ming asserted Sc ought to bo resisted j 
If denied ; but where the doctrine of 


lost grant applied, non-user not 
amounting to abandonment does not 
destrov It. — W atson v , Jackson (1914), 
30 O. h. U. 517 ; 31 O. L. It. 481 ; 19 
D. L. U. 733 ; 6 O. W. N. 509.— CAN. 

508 ii. -.]' -l*lif. claimed a pro- 

scriptivo right to the How of the suriaco 
dramago water from the lanf' of deft, 
on to his land : — Held : such an ease- 
ment can be acquired only w'horo the 
water flow's In a definite channel. In 
a suit for interrupting the How of water 
from the land of deft, to the land of 
pltf. it appeared that eight years 
before suit deft, had diverted the 
water, & that it had been divcxiied over I 
since : — Held : the right. If acquired, : 
would not necessarily be hist by the ' 
tntermption, but if pltf. acquiesced 
during that time in uio interruption ' 
it might bo some evldonoo ox an 
abandonment of the right. — Kkna 1 


Maiiumko V, Boiiatoo SincAii (1863), 
Marsh. 506.— IND. 

508 iii. — ^ — .] — An oaHomnut can bo 
extinguished by the dominant owner 
releasing it expressly or impliedly to 
the Horvioiit ow'iicr, & If expressly 
released it w'onld amount to an aliena- 
tion. More non -user is not an implied 
release of an easement. — Kuib'toutionk 
Mrn'KR V, Nandakani Dassek (1908), 
J. L. B. 35 Calc. 889 ; 12 C. W. N. 969. 
—IND. 

508 W. .] — In an action for an 

interdict restraining deft., the owner 
of land over which pltf. had a duly 
registered right of road, from placing 
a fence across the road, the evidence 
sliowod that deft, had for two or three 
years made a garden in the strip of 
land sot apart for the road, but the strip 
of land was fenced oit from the rest, 
of deft. *8 property, 8c there was no 


508. Non-user must amount to abandonment.] 

Taplino V, Jones, No. 841, post. 
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Easements and Pbofits A Prendre. 


Sect. 2 . — By releoAC : Svib-aecL 2, K] 

609, .] — The owner of a house, liaving a 

back door lei^ing into a lane, & through which ho 
had a right of way to a street, about the year 1830 
bricked up the doorway, but left the jambs 
standing. In 1804, the then owner re- opened the 
doorway, & restored it to its former position. In 
a suit to restrain the obstruction of the right of 
way : — Held : the bricking up of the doorway did 
not amount to an abandonment of the easement, 
A an injunction was granted. — Cook v. Bath 
CORPN. (1868), T.. B. 6 Eq. 177 ; 18 L. T. 123 ; 
.32 J. P. 741. 


Annotations : — Mentd. A.-G. v. Lonsdale (1868), L. H. 7 Eq. 

377 ; Pudsey Coal Gas Co. v. Bradford Corpn. (1873), 42 

L. J. Ch. 293 ; Vernon v. St. James, Westminster Vestry 

(1880), 16 Ch. D. 449. 

510. Circumstances as presumption of abandon- 
ment — No Intention manifested to resume user.] — 

If an ancient window has been completely shut 
up with brick & mortar above twenty years, it 
loses its privilege. — Lawrence v. Obee (1814), 

3 Camp. 514, N. P. 

611. .] — (!) The right to light is 

acquired by enjoyment, & may be lost by a dis- 
continuance of the enjoyment, unless the party 
who ceases to enjoy at the same time does some 
net to show an intemtion of resuming the enjoy- 
ment within a reasonable time. Where in case 
by a reversioner for obstructing lights, it appeartid 
that pltf.*s mc'ssuage was an ancient house, A j 
that adjoining to it there had formerly been a 
building, in wlii(jh there was aj ancient window, 
next the lands of deft., A that the foimer owner 
of pltf.’s premises, about seventeen years before, 
had pulled down this building, A erected on its 
site another with a blank wall, next adjoining the 
premises of deft. ; A this latter, about tliree yeai's 
before the commencement of the action, erected 
a building next the blank wall of pltf., who then 
opened a window in that wall in the some place 
where the ancient window had been in the old 
building : — Held : h(i could not maintain any 
action against deft, for obstructing the new 
window ; because, by erecting the blank wall, lie 
not only ceased to enjoy the light, but had 
(ivinced an intention never to resume the en- 
joyment. 

(2) Although a right of common, except as to 
common appendant, or a right of way being a 
privilege of something positive to be done or used 
in tlui soil of another man’s land, may be the 
subject of legal grants, yet light A air, not being 
to be used in the soil of the land of another, are 
not the subject of actual grant ; but the right to 
insist upon the non-obstruction A non-interruption 
of them more properly arises by a covenant which 
the law would imply not to int^irrupt the free 
use of the light A air (Litti.edale, J.). — Moore v. 
Kawson (1824), 3 B. A C. 332 ; 5 Dow. A By. K. B. 
234 ; 3 L. .1. O. S. K. B. 32 ; 107 E. B. 766. 


Annotaiiotis : — As to (1) Oolisd. Stokoo v. Singers 0857), 8 
E. & B. 31 ; Jones r. Tapllng (1801), 11 O. B. N. S. 283. 
Apld. CroBsloy r. Llghtowlor (1867), 2 Ch. App. 478 ; 
Cook r. Bath Corpn. (1868), L. li. 6 Eq. 177. Distd. 
Cooper V. Straker (1888), 40 Ch. D. 21. Oomd. Mid. Ry. 
V. Gribbio, 0895] 2 Ch. 827 ; over since the great case of 
Moore v. Rawson with regard to ancient lights the law 
as to abandonment of easements has been perfectly well 


settled (Ltndlmt, Young v. Star OinjiBow Co. 

(1902), 86 L. T. 41. Bm. Garritt v. Shan) (1835). 4 
Nev. & M. K. B. 834 ; K. «. CJhorlcy (1848), 12 B. 516 ; 
Soratton V, Stone (1893), 9 T. L. li. 478 ; v. Reynoldfi, 

0911] 2 K. B. 888. As w (2) Coiisd. Dalton 
(1881), 6 App. Oas. 740. Eeld. Rowbotham r. WDson 
(1857), 8 E. & B. 123 ; Stokoe v. Singers (1857), 8 K & B. 
31 ; Webb w. Bird (1862), 13 C. B. N. S. 841 ; Hall v 
Lichfield Brewery Co. (1880), 49 L. J. Ch. 655 ; Wh^ton 
V. Maple, [1893] 3 Ch. 48 ; ChasU^y v. Aokland. [1895] 
2 Ch. 389. OenerdUy, Mentd. Wood r.^Oopper ^ners 
Co. (1854), 14 C. B. 428 : Jacornb r. Knight (1863). 8 
L. T. 412 ; Stileman-Gibbard v. Wilkinson, [1897] 1 
Q. B. 749. 

612. Disuse prejudicial to dominant tene- 

ment.] — The long enjoyment of a right of way by 

A. to his house or close, over the land of B., which 
is a prejudice to the land, may most reasonably 
bo accounted for, by supposing a grant of such 
right by the owner of the laud ; A if such a right 
appear to have existed in ancient times, a long 
forbearance to exercise it, which must be incon- 
venient A prejudicial to the owner of the house 
or close, may most reasonably be accounted for, 
by supposing a release of the right. In the first 
class of cases, therefore, a ^ant of the right, A 
in the latter, a release of it, is presumed (Abbott, 
C.J.). — Doe d. Putland v, IIilder (1819), 2 

B. A Aid. 782 ; 106 E. B. 551. 

AmwUttions mentd. Aspinall v, Kempson 1820), 

oitod iu 15 C. B. 555 : Townsend v. Champomown (1827), 
1 V. &; J. 538 ; Doe d. Hammond v. Cooke (1829), 6 Bing. 
174 ; Doe d. Blae-kncll r. Plowman (1831), 2 B. & Ad. 573 ; 
Ganard v. Tuck (1849), 8 C. B. 231 ; Cottrell v. Hiiglien 
(1855), 15 C. B. 532 ; Muggleton r. Barnett (1857), 2 
H. & N. 653. 


513. Expense incurred by servient owner 

In belief of abandonment.] — Pltf. was owner of a 
house in wliich there were ancient windows. 
Pltf. *8 predecessor blocked them up ; A they 
continued blocked up for nearly twenty years. 
Deft, purchased the adjoining land, A proposed 
to build upon it. Pltf., by way of asserting the 
right to the light, reopened his ancient windows. 
Deft, obstructed them. On the trial of an action 
for this obstruction, the judge dhected the jury 
that, if the right had once been acquired, it con- 
tinued unless lost ; A he directed them, if they 
thought tlie right had once been aciquired, tio find 
for pltf., unless- they thought liis predecessor had, 
in blocking up the windows, manifested an in- 
tention of permanently abandoning his right t^ 
the liglit, or unless they thought that the lights 
had been kept so closed as to lead deft, to alter 
his position in the reasonable belief tliat the lights 
had been pemiancntly abandoned. Pltf. having 
liad a verdict ; — Held : deft, had no gi-ound U) 
complain of this as a misdirection. Qu. : wliether 
the manifestation of an intention to abandon tlie 
lights communicated to the owner of the land 
would destroy the right, until the owner of the 
land altered his position in reliance thereon. — 
Stokoe v. Singers (1867), 8 E. A B. 31 ; 2(5 
L. J. Q. B. 257 ; 29 L. T. O. S. 263 ; 3 Jur. N. S. 
1256 ; 5 W. B. 756 ; 120 E. B. 12. 


Annotations : — Consd. Jones v. Tapling (1862), 12 C. B. N. S. 

Crossloy r. Llglitowlcr (1866), L. R. 3 Kq. 279. 
Young V. Star Omnibus Co. (1902), 86 L. T. 41. 

i. Cook r. Bath Ck>n»n. (1868), L. R. 6 Kq. 177 ; 

Eocl. Comrs. for England r. Kino (1880), 14 Cli. D. 213 ; 
Scott V. Papo (1886), 31 Ch. D. 554. 


614. User of less convenient way.] — 

Darling v. Club, No. 338, ayite. 


orldonoe that the owner of pltf.'s pro- 
perty know of the trespass : — Held : 
the work done on tho strip of land was 
not of so permanent or substantial 
a nature as to justify tho inference that 
pltf. had relinquished his right of road ; 
A, oonseqtiontly, t ho sorvitudo had not 
boon lost by reason of tho owner of the 
dominant tonomont having permitted 
aote inconsistent with the servitude. — 


Braun v. Powrie (1903), 20 S. O. 476. 

— S. AF. 

e. Circumstances as presumpii^ 
of abandonment — Acquiescence in ads 
of servieni owner — ^Abandonment of an 
oasoment may be shown not only from 
acts done by the owner of the dominant 
tenement Indioating on intention to 
abandon, but ajso from acquiescence 


In acts done by tho owner of tho ser- 
vient tenement. Where, therefore, the 
owner of the pi'operty over whioh a 
right of way existed built, with the 
knowledge of tho owner of tho pro- 
perty for tho bonoflt of which the right 
of way had been reservod, A after some 
years pulled down tho Jee-houso, A 
with the same knowledge built a stable 
on the same site, A a row of shops 
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515. Acquiescence In obstruction of way.] 

— In 1871, houses & shops in Essex Road, Islingten, 
were put up for sale at auction in eleven lots. 
One of the conditions was that a strip of land 
fifteen feet in width running the entire length of 
the lots & being the rear portions of the back 
gardens of the houses should b<j foimed into a 
roadway, & that the lots were sold subject to & 
witli the benefit of a right of way from the back 
garden of each house along the proposed roadway 
into Church Road, wliich bounded the side of 
lot 1, on the south-west, & that the respective 
purchasers should as soon as possible remove the 
garden fences & form the roadway. In each of 
the original conveyances to the purchasers of lots 1 , 
2, & 3 that condition wiis recited ; & lot 1 was con- 
vi^yed subject to the right of way of the owners of 
th(? other lots, & lots 2 & 3 were each conveyed 
with the benefit of & subject to the right of way 
in the condition mentioned ; & in each of the 

conveyances the obligation was cast upon the 
purchaser to contribute towards the ext)ense of 
forming the road. In the subsequent title deeds 
relating to pltf.’s & deft.’s properties the existence 
of the right of way was expressly mentioned. 
In 1873, the purchaser of lot 1 granted a lease 
thereof to pltf.’s father for fifty years, which 
expired on June 24, 1922, subject to the right of 
way, & the lessee covenanted to keep the site of 
the roadway in good repair &; to contribute j 
towards keeping it in reijair & erecting & main- I 
taining gates at the entrance of the roadway intcj | 
(Ihurch Road. On July 25, 1904, that lease was j 
assigned to pltf. subject to the nght of way of the 
owners of the other lots. In 1911, pltf. purchased i 
& had conveyed to 1dm in fee simple lots 2 & 3, 
subject to & with the benefit of the right of way. 
It; ap|>eared that at the time of the sale in 1871 
the several lots were divided from one another 
by fences of some kind which exUmded across the 
15 feet strip, & that a brick wall separated lot 1, 
including the end of the strip, fi'om Church Road. 

It also appeared that from 1871 to 1922 tlie road- 
way was physically incapable of being used as 
such, owing to its siU> nevcu* having been formed 
'nto a roful & havii^ b(3cn allowed to remain 
ibslructed by the dividing fences, & further that, 
with the tacit acquiescence of the owners for tlici 
Mme being of the several lots, the condition of tlu* 
sit4‘ of the proposed roadway had never boon 
altered throughout that i)eriod, & that jdtf. him- 
self did nothing from 1911 to 1922 to assort hi.s 
-dghts. In 1883 pltf.’s father, by levelling up jiart 
:d the site of lot 1, caused a sheer drop of 0 feet 
. occur in the strip between that lot Ac the i 
adjoining lot 2. About the yeai* 1919, pltf., in 
anticipation of the expiration of his lease in .Tune, i 
1922, entertained a scheme of building a garage , 
'm the site of lots 2 Ac 3 Ac to use the strii) as a ' 
’oadway from the same into Church Road, Ac , 
\^th that object in view he puUcd down part of 
had, since 1871, separated the end 
pf the strip from Church Road & erected gates 
diere. Shortly after the expiration of the lease, 
i u’ entitled to the freehold of lot 1, 

3hallemed pltf.’s right by erecting a wall across 
:'he site of the roadway between lot 1 Ac lot 2. i 


! Pltf., accordingly, commenced this action, in 
‘ which he sought a declaration tliat he was entitled, 
I as the owner of lots 2 & 3, to a general right of 
I way along the site of the proposed roadway at 
the rear, & forming part of lot 1, into Ohurtih Road, 
& for an injunction : — Held : altliough the mere 
non-user of the right of way was not conclusive 
evidence of its abandonment, yet having regard 
to the facts above stated Ac the conduct of pltf. 
Ac his predecessors in title there was sufficient 
evidence of the abandonment of the right of way 
in question. — Swan v. Sinctlajk, [1924] 1 Ch. 
254 ; 93 J.. J. Ch. 155 ; 130 L. T. 530 ; 88 .T. P. 
80 ; 40 T. L. R. 222 ; 08 Sol. Jo. 321, C. A. 

Alteration of dominant tenement .] — See 

Sub -sect. 2, D., post. 

516. Circumstances explaining non-user-— Agree.* 
ment with servient owner.] — Paynjk v. Siiedden, 
No. 523, 2iosl. 

517. .] — (1) E., 30 years ago, being 

in the enjoyment of a i)re8criptive right of way 
over S.’s land, agreed with the then owner &. 
occupier of the servient tenement to substitute a 
new way over i)ai*t of the land, Ac for more than 
20 years had used the substituted way : — Held : 
the mere non-user of the original way was no evi- 
dence of an abandonment thereof. 

(2) I do not think that this ct. means to lay it< 
down that there can be an abandonment of a 
prescriptive casement like this without a deed, 
or evidemjc from wliich the jury can jiresumo a 
release of it (WiixKS, .T.). — IxjveiJ; v. Smith 
(1857), 3 O. B. N. S. 120 ; 22 J. P. 787 ; 140 E. R. 
085. 

518. More convenient mode of exercising 

right.] — Waiid v. Ward, No. 505, ante. 

519. User prohibited by order of magis- 

trates.] — llAUiiis V. FI;0WER, No. 702, post. 

520. Effect of partial non-user.J - ' James v. 

\ Stevenson, No. 495, ante. 

j 521, — .] — B, Ac T. were owners of adjoining 

; lands, B. having a private right of way ovct T.’h 
' land. In 1 801, when B. was selling his land to N ., 
pltf.’s predecessor, it was agreed iljat B. should 
I have the use of a new i>rivate road wliich ’J\ had 
i lately made on his land insiciad of the old way. 

I That agrtiement was embodied in the conveyance 
i made by B. to X., to which R. was for this purjJ^JHo 
a party. B. thereby released his old light of way 
to T., who granted the new way t ;0 X. in these 
words, “ Ac from every or any pai’t of the pieces 
or parcels of land hereinbefore desciibed,” thus 
giving to X. a right to come out upon tiie new 
road at any point at which he could get acc(^ss to 
it. Tlie new road did not exactly skiit the 
b«>undary of that part of X.’s land now Jield by 
pAtf., there being at that part an intervening siiip 
of T.’s land varying in width. X. made a gatt^iway 
opening out of that part of his land now held by 
pltf., Ac a track from it to the new road over the 
intervening strip, Ac that gateway Ac track had 
been used from pltf.’s land over since. Pltf.’s 
land had for some years been fenced in along the 
intervening strip, in which the gateway was the 
only opening. Neither pltf. nor any of his pre- 
decessors h^ occasion to open out any other 
gate or to make any other track into the road. 


P*** of the right of way 
xefa ,* the owner of Qie dozninaz 
^nement could not then have the rlgl 

con^t wlthtl 

ontlUed & noj 
original easeniont is accon 
panied by acts which warrant the c 


or a Jury in inferring an intention to 
release it. the right of resumption 
becomes forfeited, nor is It necessary 
in such a case that the non-user 
should extend over twenty years or 
any other defined period. — Mulvtllk 
V . Fallon (1872). 6 J. It. Eq. 458. — 
IR. 

g. Desiruction of building .] — 

'Wuoro the house, the right of ease- 


ment to which was claimed, was not & 
had not been in existence for sitvcral 
years, nor was the intention shown 
of rebuilding it within a reasonable 
time : — Held : the right of oosemont 
which is acquired by prescription Ac 
enjoyment. Ac continues so long as the 
person enjoying it continues the enjoy- 
ment Ac shows nn Jntentfon to contlnuo 
it .had thus been lust by disctontinuancc ; 
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Sect . 2. — By rele ase: Sub- sect, 2, B., C . D, ( a).] 

Deft., who represented T., apprehending, however, 
that an att(;inpt might be made to open out 
another gate, erected posts & rails along the inter- 
vening strip in sue!) a xnanner as to prevent exit 
from pltf.’s land at any but the accustomed place : 
— Held: (1) in the absence of anything in the 
original grant expressly limiting the grantee to one 
line of access, or to access only at the points, if 
any, where liis land actually adjoined the new 
wa^, & of anytliing to show that the right as 
claimed was unreasonable, or destructive of the 
object of tlie grant, no obligation to elect one 
particular line of access could be implied ; (2) 

there had been no manifestation of intention to 
abandon tlie easement.— Cooke v. Ingram (1893), 
08 L. T. 071 ; 3 R. 007. 

Annoiaiimis :—A8 to (1) Distd. Mot. Ry. v. G. W. Ry. & 

London Corpn. (1000), 82 L. T. 451. Consd. Pettoy v. 

Parsons. [1014J 2 Ch. 653. 

522. .] — Pltfs., as owners of certain lands, 

liad a right of way over a strip of land 10 ft. wide 
on adjoining property in the occupation of defts. 
Some years before action brought, pltfs. erected 
a summer-house wliich projectcci over tlie strip of 
land to the extent of 2 ft. 4 in. Before.' action 
brought, defts. ei'ccted & eight months prior to 
the date of the writ they completed the erection 
of a stable on the strip of land which obstructed 
pltfs.* light of way. Pltfs. brought an tuition 
(1) for a declaration tliat they wer* entitled to 
the right of way ; (2) an order recpjiring defts. 

to removci tlie buildings in question ; (3) fen* an 
injunction to restiain defts., their servants & 
agents, from obstructing pltfs. & their tenants, 
in the exercise of such right of way. Defts. 
plea4cd cxtinguislimcint or abandonment before 
action brought: — Held: (1) on tlie facts, pltfs. 
liad pi*cjved tlieir title & had not abandoned 
or extinguished thciir right of way ; (2) partial 
abandonment, by the erection of a summer-house 
prfijcicting aci'oss a poition of the strip of land was 
not, in the circumstances, sufficient evidence of 
abandonment ; pltfs. were entitled to an in- 
junction & 40/?. damages, but owing to the fact 
that defts.’ obstructing building had been com- 
pleted eight months before action, an order for 
its removal could not be made. — Young (Trustees 
OP Young, deceased) v. Star Omnibus Co., I^td. 
(1902), 80 L. T. 41. 

C. Alteration of User. 

523. By agreement.] — plea of twenty years’ 
user of a right of way, under Prescription Act, 
1832 (c. 71), is not defeated by proof of an agreed 
alteration of the line of way, nor by a temporary 
non-user under an agreement of the palsies. — 
Payne v. Suedden (1834), 1 Mood. & 11. 382, N. P. 
Annoiatiotis : — ^Refd. Parker v. Mltch^ (1840), 11 Ad. & Kl. 

788 ; Oarr o. Foster (1842), 3 Q. B. 581 ; Roberts & Lowell 

V. James (1903), 80 L. T. 282. 

524. Substantial alteration.] — ^l^ltf. had a bam, 
in the side of which, adjoinii^ deft.’s premises, 
were apertures, by which, chiefly, the bam was 


lighted. Pltf. converted the bam into a malt- 
house, & cut windows where the apertures had 
been in the bam. Deft, erected on his own ground 
a fence before the windows, which obstructed the 
access of light. In an action on the case for such 
obstruction, evidence was offered at the trial to 
show that the mode of enjoying the light had been 
essentially altered by pltf. himself, in a manner 
prejudici^ to deft. The judge did not receive 
the evidence, but directed the jury, if they thought 
that deft, liad left pltf. less light than he enjoyed 
befoi*e the present windows were made, to give' 
damages for such diminution : — Held : evidence 
of the above description was receivable, & it 
might have appeared from such evidence that 
pltf. had altogether lost his right to the easemeni > 
in question. 

A party may so alter the mode in which he has 
been permitted to enjoy tliis kind of easement as 
to lose the right altogether (IjORD Denman, C.J.). 
— Oabritt V. Sharp (1835), 3 Ad. & El. 325 ; 1 
Har. & W. 220 ; 4 Nev. & M. K. B. 834 ; 111 
E. R. 437. 

Annotations .*—001184. Jones v. Tapllnff (1861), 11 O. B. N. S. 

283. DlBtd. BaPey r. Holboni & Frascati, |1914] 1 CA\. 

508. Refd. Binckes v. I'osh (1862), 31 L. J. C. 1*. 121. 

525. Slight alteration.] — (1) In an action for 
t he obsii*u(dion of a wat;<^rcoursc, it appeared that 
l)ltf. had three years ag^ slightly altered the course 
of the stream, at a ^t between its exit from 
deft.’s land, wliere th». Obstruction took place, & 
its entrance upon his own land ; & that more 
than twenty years ago the stream had for some 
time ceased to flow to pltf.’s land, & had resumed 
its ancient course only nineteen years before the 
commencement of the action: — Held: pltf.’s right 
was not thereby destroyed. 

(2) It is further objected that the right claim 
has been lost by desuetude, the water having many 
years since discontinued to flow in its accustomed 
cliannel, & having only recommenced flowing 
nineteen years ago. That interruption, however, 
may have been occasioned by the excessive dryness 
of seasons or from some other cause over wliich 
pltf. had no controL But it would be too mucli 
to hold that his right is therefoi*e gone ; otheiwisc, 
I am at a loss to see why the intervention of a 
single dry setison might not deprive a party of 
a right of this de8cri])tion, however long tlie course 
of enjoyment might be (Tindal, C.J.). — Hall v. 
SwiHT (1838), 4 Bing. N. 0. 381 ; 1 Arn. 157 ; (i 
Scott, 1(57 ; 7 B. J. CJ. P. 209 ; 132 E. R. 834. 
AnnotoJtions : — As to (1) Befd. Carr r. Foster (1842), 3 Q. B. 

681 ; Binckos v. Posh (1862), 31 L. J. C. 1*. 121 ; Harvey 

r. Walters (1873), L. R. 8 C. P. 162. As/o (2) Consd. UolUiis 

V. Verney (1884). 13 Q. B. D. 304. Refd. Preslaurt r. 

Blnghain (1889), 60 L. T. 433. 

526. What is sufficient alteration — Question for 
Jury.] — In an action by resps. for damages in 
respect of a nuisance committed by applts. & for 
on injunction, it was alleged that applts., who had 
a prescriptive right to load, unload, & store coals 
on their wharf in such manner as to spread their 
coal dust over resps.’ wharf, liad within twenty 
years so extended the site of their operations Jla 


& by the dostniction of tho t-imcmoiit 
iho servitude bad boon exUnmiished, 

& pltf. luid no rifcbt to maintain tho , 
suit for the right of oaaoment. — Tbbka ! 
Ram V. Dooboa Prrshad (1866), 1 
Agra, 196.— IND. 

h. Interruption.] — Held : Ontario 
Aot, R. S. O. 1877, o. 108, reducing the ; 
period of limitation to ton yoars, does j 
not apply to the intormption of an ; 
easement, such as a right to a way in I 
alieno solot in this case a lane, which 
deft, had occupied & obstructed for 


ten years, but which pltf. had used 
prior to such obstruction. — Mykei. r. 
Doyle (1880), 45 U. C. R. 65.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— C. 

625 i. Slight aUeroHon .] — Tho termini 
a QUO & ad Quem of a way over doft.'s 
land, used & enjoyed as of right by pltf. 
& his predecessors in title lor upwards 
of twenty years before the commence- 
ment of the action, had not varied 
during that period, except at two 
points, whore, about fourteen years 


before action, one of pltf. *8 prodocossors 
slightly altered tho line of the way for 
the purpose of going round mnddy 
spots, & the user of tho original lino 
at these two points was abandoned for 
tho substituted one. These deviations 
were short as compared with the 
length of the way : — Held : they did 
not operate to do away with pltf.’s 
right to claim the way between the 
termini, that way having been sub- 
stantially used during the whole 
period. — ^Warrkn r. Van Norman 
1 (1898), 29 O. R. 508.— CAN. 
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altered the structure of their works & the conduct 
of their business as to i)roduco injurious citects 
not covered by any prescriptive right. Tiio 
question submitted was wiiether ai)plts.’ works 
t^ken as a wholes hcod by their extension been 
rendered more injurious than before to resps.’ 
works taken as a whole. Tiie jury found that 
there had been no increase in inconvenience ^ 
discomfort to resps., & a verdict was entered for 
aprtts. On motion before the full ct. judgment 
was^ven for resps., on the ground that the cliange 
*5 the incidence of the dust produced by the 

.tension & alteration of site & works so alt»ered 
i»he nature of the casement as to constitut<i a new 
wrong : — Held : on appeal, the question whether 
by iliis extension & alteration there had been a 
variation in the kind of servitude imposed on 
resps. substantial enough to cause a new &; appre- 
ciable wi'ong was a question of fact which had not 
been submitted to the jury, & there must be a new 
trial. — Royal Mah^ Steam Packet Co. Oeoimje 
& Bbanday, [1900] A. C. 480 ; 00 L. .T. P. C. 107 ; 
82 L. T. 539, P. C. 

Annotation: — Refd. PwllbacU Colliery Co. u. Woodman, 

11916] A. C. 631. 

527. Right to pollute — Alteration lessening 

pollution.] — In 1832 applts. came into possession 
of a certain factory, & then commenced the 
business of fellmongers & manufacturers of sheep- 
skin rugs, wldch they carried on down to 1852, & 
during this period the refuse of the fciUmongery 
At sheepskin factory was discharged into a certain 
stream, wliich was an arterial drainage within the 
jurisdiction of resps. In 1852 the business of 
t/anners was added. At the refuse from the tanyard 
was in addition to the other ndusc, disohfirged 
into the stream. In 1878 applts. altered their 
)remis(‘8, At began the manufacture of leather 
)oards. At the washings from such new ftictoiy, 
wliich were different in character from tliose before 
discharged, were from At after 1878 poured into 
the stream ; no refuse of tannery or foUmongcry 
was tlien poured in, but only the wfishings of the 
dyes used to colour the leatluu* boards. Such 
washings were not so foul in degree as the washings 
from the factory before 1878. Applts. were sum- 
moned by resps. for <'ausing or permitting these 
washings of the leathi*r boiml manufactory to 
flow into the stream, Ac were convicted At fined. 
Resps. contended that the pouring into the stream 
the refuse of the fellmong(?ry Ac sluicpskin manu- 
factory from 1832, Ac the refuse of Ihe tanneiy 
from 1852, did not confer the right to pour into 
tile sf re/un the refuse Ac washings from the leatlua’ 
board manufactory opened in 1878, either under 
the Prescription Act, 1832 (c. 71), or at common ! 
law. Applts. contended that tlioy had proved .a 
legal prescriptive right to cause sucJi w^ishings to 
flow into the stream : — Held : the conviction was 
right, as applts. had not, at the passing of the 
Ijand Drainage Act, 1861 (c. 133), the right to 
pour into the stream the refuse & washings of 
their leather board manufactory, Ac the ffict that 
they had poured other refuse Ac washings into tlie 
st^ream since 1832 did not give them such right, i 
although those washings were less foul than tlioso , 
formerly poured into the stream. — C lauke r. 
SOMEIISETSHIRE DftAINAGE COMBS. (1888), 57 

D. .1. M. C. 90 ; 59 L. T. 070 ; 30 W. K. 890 ; 

4 T. L. R. 539 ; 52 J. P. Jo. 308, D. 0. 

D, Alteration of Dominant Tenement, 

(a) Easemeyits other than Light. 

528. Rendering user of dominant tenement 
Impossible — Water.] — L igoins v, Inge, No. 119, 
ante. 


529. .] — If an ancient ditch has at 

one end anciently opened into a stream, & the 
owner of a mill on the stream has kc-iit the opening 
at the end of the dit<;h closed for twenty yeai*s Ac 
more, without interruption, tliat would give Ihe 
mill-owner such a right to koe]> it closed, that the 
owner of the land adjoining the ditcli would not 
be justified in re-opening tlie communication, 
although it might appear tliat the communication 
between the ditch Ac the stream was ancient. 

If the (»wncr of a water mill worked by a ground - 
shot wheel at. a low head of water, alter the wheel 
to a breast-shot wheel, which requires a high head 
of >va.tt)r, Ac aft(*r that, for twenty yeai's Ac mow?, 
discontinue the use of the bi*east-shot wheel, Ac 
resume the use of the ground-shot wheel, his 
discontinuance will cause the mill-owner to lose 
his right to th(i higher head of water. — DREWET'r 
V. Sheard (1830), 7 C. Ac P. 465. 

530. Burden on servient tenement not increased 
— Water.] — (1) A person having two ancient fulling 
mills, to which was annexed by i)rescription a 
right to a watercourse, pulled them down, Ac 
erected two mills to grind corn : -Held ; the pr<j- 
scription remained. 

(2) If pltf., in an action on the ciise for dis- 
turbing Ids watercourse, prescribe to Jiavo the 
watercourse to his mills generally, it is sulTlciont. 
— Luttrel’s (7ase (1601), 4 Co. Rep. 81 b ; 76 
E. il. 1063. 

AnmtUUions : — As to (1) Refd. Honsbaw ?». hoaii (1862), 18 
Q. U. 112 ; Hutcliiuson v. Copostako (1801). 8 Jiir. N. 8. 
51 ; CoUs V. Homo & Colonial StorcH, 11904] A. C. 179 ; 
White V, Uroud Hotel, Eastbourne, [1913] 1 Cb, 113. 
As to (2) Refd. Howglas v, KondaM (1610), 1 BuIhI.. 93. 
Ornrralli/, Consd. AUan i’. Gomino (1810), 11 Ad. & El. 
769 ; Ayiisloy v. Glover (1874), L. 18 K<i. 641. Refd. 
Hbury v. IMg^^ot (1626), 3 Bnlst. 339 WUhou v. Townoiid 
(1860), 1 Drew. & Sin. 321; A.-G. i'. JlcynoldH, [1911] 
2 K. 11. 888. Mentd. Brown & Tuekor's Cuho (1610), 4 
Loon. 211 ; It. v. Sol'd (1613), Oo. Jac. 324 ; Buii.oii v. 
Browne (1622), Palm. 319; HarrlHon v. Hooke (1626), 
J*alm. 420; Howdeii r. Maluter (1626), CYo. Car. 42; 
Popham V. Woolcott (1666), 1 Sid. 291 • ColcheKtor 
(Jorpn. 1 ). Seaber (1766), 3 Buit. 1866 ; Hill i>. (kick 
(1872), 26 li. T. 185 ; Warren v. Brown, [1900] 2 Q. B. 
722. 

531 . ,] — Prescription to have a 

wat(U*coui*se to an ancient mill is not destroy(»(l by 
imlling down the old Ac biiilding a new mill on the 
.same stream. — J^almis v. IIeolI'JTHWAIT (1688), 2 
Sliow. 249 ; Skin. 64 ; 89 E. Jt. 921 ; suIj nom, 
11EBBLETHWAIT15 V. Palmes, 3 Mod. Rep. 48 ; wtb 
voni, IlEBLETHWAiT V. Ralms, Cart^h. 84 ; Holt, 
K. R. 5; mib nom. Nulmks v. IloBLhrniwAYiTS, 
3 Rev. 133; KuJb nom. Kebletjiwait v. PAliMEH, 
Comb. 9. 

Amuttation : Reid. MaHoii v. Hill (1833), 5 B. & Ad. 1. 

532. .] — The fHJcupier of a mill may 

maintain an action for forcing back water Ac injur- 
ing his mill, although he has not (*njoyed it pn;- 
(Msely in tlie same state for 20 years ; & thc^refoni 
it was holden to he no dcjfence to such an action 
that th(^ occupier iiad, within a few y(^ars, erected 
in his mill a wheel of different dimensions, but 
i*cquiring less water than the old one, ali»houg}i 
the declaration stated pltf. be possessc'd of a 
mill, without alleging it to b(i an ancient mill. — 
iSaunders V. Newman (1818), 1 H. Ac Aid. 258 ; 
106 E. B. 95. 

Annotations : — ^Refd. Mason v. Hill (1833), 5 B. & Ad. 1 ; 
Frechette v. tkiinpogiiie Mamifociurlcsro do St. Ilyacliithu 
(1883), 9 App. Cos. 170; A.-O. v. Heyuoldfl, [19111 2 
K. B. 888. 

533. .] --In case for the diversion of 

water, pltf. alleged in his declaration a reversion- 
ary intcirest in tlircio closes of land, to wit, throe 
ponds filled with waller, one pond being upon each 
of th<j closes, &, a right to the flow of the water 
into the closes, for su])plying the ponds in the 
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Sect 2 . — By release : Suh-secL 2, D, (a) <S: lb) : 
sub-sect . 3 , Se ct, 3 ; St^-sec t 1>] 

closes with water for the watering of cattle. 
Deft, traversed the right to the flow of the water 
as alleged. 

It apjicarcd in evidence at the tiial, that pltf. 
had enjoyed an irnniemorial light t<^> the flow of 
this water into an ancient pond in one of his closes, 
but that, above tliirty years ago, he made a new 
pond in each of the th^c closes, & turned the water 
so as to supply them, & thenceforth disused the 
old pond, which was gradually filled with rubbish 
& overgrown with grass. Pltf.’s light in respect 
of the three ponds having been defeated by proof 
of an outstanding life estate, under Prescription 
Act, 1832 (c. 71), 8. 7 : — Held: ho was entitled, 
undoi* this declaration, to recover in respect of his 
right to the flow of water to the old pond. — Hale 
V. Oj^dkoyd (1845), 14 M. & W. 780 ; 15 I.. J . Ex. > 
4 ; 153 K. R. 394. 

Annotatton: — Bold. CroHslcy v, Lightowlcr (186G), L. It. 

3 Eq. 279. 

634. Projecting eaves.] — IIauvey v. 

Wallis, No. 1287, post 

636. Light.] — B aunrs v. Loach, No. 

204, ante. 

536. Burden on servient tenement increased — 
Whether former easement extinguished — Eaves- 
dropping.] — (1 ) An easement is suspended as long 
as the Himui p(‘rson having a tenn of years in the | 
land a qua & a foe simple in the land in qua^ is in i 
pu8S(*sslan of both, but it revives on n. cessation of 
the unity of possession, though the change of 
possession be not accompanied with iin alienation 
of the wJiole of either of the estatt^s. | 

(2) An user of the subject of an casement for i 

twenty years will create n. right, though inter- | 
rupl-ed by intervals of suspension by such an unity ! 
of i)ossession, such intervals being excludijd from i 
the computation. | 

(3) Wiien it is sought to establish a right to an I 
easement by user, & it appears that the user lias ' 
vaiied, it is for the juiy to say, whether the user 1 
has been commensurate with the right claimed. 1 

(4) "J’hough a paity, having an easement of 1 

<mvesdropping fi-om a thatch resting on a wall, i 
increases the lieight of tlie wall, &> the pi^ijection 
of the tJiati*.h, he may maintain an action against I 
a neighbour who does an act which not only pre- ! 
vents the enjoyment of the extended easement, i 
but which would also int/crrupt it if existing 1 
within its pi-opcr limits. — Thoaias v. Thomas i 
(1835), 2 Vi\ M. cV:, R. 34 ; 1 Gale, 01 ; 5 Tyr. i 
804 ; i li. .1. Ex. 179 ; 150 E. R. 15. i 

AnwituiUms :— As to (2) FoUd. Harvqy u. Walters (1873), ! 

L. H, « C. J\ 102. Grnvrally, Reid. Tapliiig v. Jones ^ 

(1865), 11 H. L. Cas. 291. 

637, Water.] — An Act of I'arliament 

empowered a co. to make & maintain a canal, &> ' 
provided that it sliould bo lawful for owners of 
lands within the distance of twenty yards from 
the canal to moke a communication by pipes, 
etc., between the water therein & any steam-engine, 

& to draw from the canal such quantities of water , 
as should be sufficient to supply the engine with 
cold water for the sole purpose of condensing the 
steam, & for working any such engine as aforesaid, , 

for no other use or purpose ; & there was a pro- 
viso that if any dispute should arise between the 
CO. & any person who should be desirous of taking 
water out of the canal for the purposes of any 
such engine, or who should be in the use of taking i 


the some, such dispute should be Anally settled by 
the comrs. appointed under the powers of the Act. 
In an action on the case the declaration alleged 
that defts., owners of a steam-engine, who had 
laid down a pipe communicating with the canal, 
used the water which had been drawn oil by 
means of the pipes for other purposes than for 
condensing the steam, & more tiian was necessary 
for condensing: — Held: (1) the special power of 
the commissioners did not take away the right of 
action ; (2) the action would lie though no specific 
damage was alleged. — King v. R 0 CHDAI 4 E Cana^ 
Go. (1851), 14 Q. B. 133 ; 18 L. T. O. S. 5 ; 1. 
.Tur. 890 ; 117 E. R. 55, Ex. Oh. ; affg. S. 0. s\Jtb 
nom. Rochdaj^ Oanai. Co. v. King (1849), 14 
Q. B. 122 ; subsequent proceedings^ sub nom. 
Rochdai^ Canai. Go. v. King (1861), 2 Sim. N. S. 
78 ; (1853), 10 Boav. 030. 


Annoiatiom : — Aa to (1) Consd. National MaiLuro (Jo. v, 
Donald (1859), 28 L. J. Ex. 185. Re!d. Uoohdole Canal 
CJo. V. Manchester Ship CJanol Co. (1901), 85 L. T. 585. 
Generally, Bcdd. Rochdale (Janal Co. v. King (1851), 2 
Sim. N. S. 78 ; Hoohdale Canal CJo. r. Rad^e (1862), 
18 Q. D. 287 ; Rochdale Canal Co. v. King (1853), 16 
Deav. 630. Mentd. Coe i>. Wlw^ (1866), L. R. 1 (J. B. 711. 


538. Way.]— Milner’s Safe Go., I/td. 

V. Great Northern & Gity Ry. Go., No. 288, 
ante. 

639. .] — Grand Hotel, East- 

bourne, Ltd. V. WimE, No. 738, post. 

540. Alteration of substance of dominant tene- 
ment — Way.] — Allan v. Gomme, No. 735, post. 

Ways .] — See l^art VII., Sect. 0, sub-scc^t. 3^ G., 
post. 

Watercourses .] — -See Part Vlll ., So(;t. 2, sub-sect. 
5, post. 


(b) JAghi. 

See Part Vlll., Sect. 5, sub-sect. 2, 3 >o.s/. 


Sub-sect. 3. — Form of Release. 

See GONTRA(rr, Vol. XII., p. 501, Nos. 4098 ct 
seq. 

541. By parol.] — In the case of a right of way 
over the lands of otlier pci*soiis, being an casement 
belonging to lands, if the owner chooses to say 1 
have no right of way over those lands, tliat is 
dischiiming that right of way ; & tliough the 
previous title might be shown, a subsequent 
release of tlie right might be i^resumed (Lord 
Redesdale). —Norbury V. Meade (1821), 3 Bli. 
211 ; 4 E. R. 682, IL L. 

Annotatiana: — Mentd. WilliuiUH r. Bacon (1823), 1 Sim. & 


Bayloy v. Drevor (1834), 3 Nev. & M. K. B. 885 ; AndrewB 
V. Drever (1835), 9 Bli. N. S. 471 ; Cha]>man v. Oatcombe 
(1836), 2 Bing. N. C. 516 ; Waterford v. Knight (1844), 
11 a. & Fin. 6.53 ; South Staffordshire Ry. v. Hall (1861), 
7 By. & Can. CJas. 983 ; Esdailo v. Payne (No. 2) (1885), 
53 L. T. 21. 

SeCt also, Nos. 119, 497, ante. 

542. By deed.] — Lovell v. Smith, No. 517, 
ante. 


Sect. 3.— BY UNITY OF SEISIN. 

Sub-sect. 1. — In General. 

543. Unity of seisin extinguishes easements — 
Way.]—ANON. (1347), Jenk. 20 ; 145 E. R. 15. 
AnnotaiUm Retd. James u. Plant (1836), 4 Ad. & El. 749. 


PART VI. SECT. 3, SUB-SECT. 1. 

k. Unity of aeiain extinouiahea 
(jaacmerUa ,] — Unity of ownership ex- 
tinguishes all pro-oxisting (^asemonta. 


such os private right of way over one 
part of the land for the acoouunodation 
of another part. — M c(^.bllan v. 
l^owASSAN Lumber Co. (1908), 12 


I O. W. R. 473 ; 17 O. L. R. 32.— CAN. 
1. .} — One piece of land can- 

not he said to bo burdened by an oase- 
' mont in favour of another when both 
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644, .] — Heioate V. WnjJAMs (1006), j 

Noy, 119 ; 71 E. R. 1083. 

m 5. .] — BiiowN V. Kidney (1735), 

Bames, 155 ; 94 E. R. 853, 

646. .] — One being seised in fee of 

the adjoining closes A. & B. over the former of 
which a way had immcmoriably been used to tlie ; 
latter, devises to B. with the “ appurtenanc:es ” : — ■ 
Held : the devisee cannot under the word “ appui*- | 
tenanccs ** claim a right of way over A. to B., as 
no new right of way is thereby created, & the old 
one was extinguished by the unity of seisin in the 
devisor. 

There can be no doubt that the word “ apiiur- 
tenances ” may convey an existing right ot way. 
But fi*om the moment that the possession of two 
closes is united in one person all subordinate rights 
iSt casements are extinguished (Eyre, L.J.). — 
Whaixey V, Tompson (1799), 1 Bos. & I*. 371 ; 
120 E. R. 9,59. 

Annotations : — Refd. Doldge v. Carpenter (1817), 6 M. & S. 

47 ; Plant v. JamcH (183:i), 5 U. & Ad. 791 ; Barlnff v, 

Abinerdon, 118921 2 Ch. 374 ; Schwann v. Cotton & HuyloB 

(191«), Sa L. J. Ch. G89. 

647. .] -’Morris v. Eddington, No. 

49, anie, 

548. .! — Dynevor (Lord) v. Ten- 
nant, No. Ill, ante, I 

649. Unity of possession without unity of seisin ! 
— Suspension of easement — Water.] — If land, with ' 
a run of water upon it, be sold, tlie water passes 
with the land, & the vendee, having used tlie | 
water, though for less than twenty years, gains | 
a l.itle to it by appi*opriation, & may main^in an 
action for obstructing it. j 

An unity of possession merely suspends ; there j 
must be an unity of owners! ui5 to dcstioy a yvo- i 
script! ve right (Bavjj3Y, B.). — Candam v, Fisk j 
(J83I), 2 Or. & .T. 12(5 ; 2 Tyr. 155 ; 1 L. J. Ex. 
01; U9E. R. 53. 

550. .J — Thomas v, Thomas, No. i 

536, anie, ' 


551. Unity of seisin for different estates — Sus- 
pension of easement — Way.] — James v, Piant, 
No. 50, ante, 

552. .] — A right merely de- 

pendent on ownership cannot bo reserved over the 
entirety after partition. 

One entitled to a right of way over a strip of 
land, indcpcmdcntly of the o^vnership thereof, 
purchased the strip of land : — Held : during 
ownership, his right of way over land was sus- 
pended, but would revive on Ms ceasing tt) be 
owner. — Chari.eswortii v, Gartsed (1863), 3 
New Rep. 54, L. JJ. 

553. Light.] — Sect. 3 of Prescription 

Act, 1832 ((;. 71), limiting twenty years as the 
period for acquiring an indefeasible right to the 
access & use of light, is i*etrospective, so that such 
an easement may be acquired by viriue of enjoy- 
ment prior to the passing of the Act. 

(2) An union of the ownership of dominant &. 
servient tenements f(3r dilTerent estates does not 
extinguish an easement of this description, but 
merely suspends it so long as the union of owner- 
ship continues, & upon a sfivcranc(j of the owner- 
sMp the easement revives. 

(3) Where a right to an (^asenuint of this descrip- 
tion is acquired against the owner of a leasehold 
interest in the servient tenement, it is acquired 
also against the owner of the reversion. 

(4) A tenant from year to year -may ille a bill 
for an injunction to protect an casc^ment of this 
description, but the injun<;tion will be limited to 
the period of the continuance of i)ltf.’8 tenancy .- 
Simper v, Foi^by (1862), 2 Jolin. & II. 555 ; 5 
L. T. 669; 70 E. R. 1179. 

Annotations -As to (2) Comid. llynmii v. Van don l)org]i, 

11908] 1 Ch. 107 ; lUchardHoii r. Gruhain, [1908] 1 K. li. 

39. fJetirmlli/, Mentd. CoUb v. Homo & (^oUmiul Storos, 

11901] A. C. 179. 

554. Unity of possession without unity of title — 
Easement acquired by prescription at common law.] 

— ^Aynsley V, Gdover, No. 389, attic. 


belong absolntoly to the same owner, 
ife If the title to dliYonmt parcels conicss 
to bo voHttid in the sanio owner, thoi-o 
is an (^xtingnishinont of any oasomonts 
which may prtwiously have existed. — 
Atprili. V. Plvjt (1883), 10 S. C. It. 
425.— CAN. 

m. Hemvor.] — A right of way 

whi(;h had existed for many years in 
eonncction with marsh land was ex- 
tingnishod by unity of seisin in deft. 
who became owner by purchase of the 
s<irvient tciiomont. Dtdt. almost iin- 
niodiately moitgagod the marsh land, 
& in the mtgo. described the way in the 
same terms in whioh it liod been 
described in previous (‘.ouveyancx^s. 
Later, ho released to the mtgoos. his 
equity of redemption, & tho mtgees. 
sold to pltf. including the right of way 
os desciibod In the mtgo. In an action 
by pltf. for obstmotlou of tho right of 
way : — Held : the ofToct of tho mtgo. 
& roloase was to revive the way os it 
had previously existed. — BRiaimiAN 
V, Hazel (1921), 64 N. S. R. 81.— CAN. 

650 i. Unity of possession without 
unuy of seisin — Suspension of ease- 
ment.] — In order to acquire a nght of 
way of enjoyment for twenty years it 
riiiut bo proved that tho clarniant has 
enjoyed it for the full period requinid, 
as of right, & If there has been milty 
of possession for all or any part of that 
time, the olaimaut will not have enjoyed 
fs of right the casement, but the soil 
its^. A defence on this ground to 
of right of way is sufiioiently 
put In issue by a plea that the olaimaut 
*»»ot entitled to such right of way as 
jllo»ed*:r^MiTH V. McDonald (1878), 
3 R. & C. 283.— CAN. 

650 ii. .] — ^Atestutor dying 


in 1874 devised adjoining lots of land, 
4 & 5, to his two sons respeetively. 
House No. 9 stood inuiuly on lot 4, 
but also partly on lot 5, & liouso No. 1 3 
stood on tho ix*inainder of lot 5, tbortj 
being a passage way between tlio two 
houses, used in eornmon by tho 
oocmpants of both for the i)uri)OHe of 
getting in wood & eoul & getting out 
ashes. Applt., tho owner of lot 4, 
had, 08 was admittcMl, by virtue of 
a conv(jyaiic(j fi*om the dovlscio of lot 
4 & by Stat. Limltiitions, uihiuIwI 
title to i-ho poiiiiou of lot on which 
house No. 9 stood. Tiie passages iu 
question was used b) the occupants 
of house No. 9 from the time of tho 
death of the testator unt’i 189.5, but 
during tho period from Mar. to June, 
1894, tho owner of No. 13 was also the 
tenant of No. 9 : — Held : t he unity 
of possession during that period inter- 
rupted the running of the statute, & 
applt. had not acquired a right of way 
as an casement by iiresciiption. — 
Re Ck)CKBUnN (1896), 27 O. K. 4.50. — 
GAN. 

550 iil. .]— In a suit to 

restrain deft, from obstructing tho 
access of light & air through oertain 
windows of pltf.'s house, it appeared 
that both the tenements had formerly 
constituted the joint property of a 
Hindu famib', & that in 1835 a partition 
took place among the various members 
composirg it, by which the tenement 
in the occupation of pltf. became 
siiparatod from that occupied by deft. ; 

that tho latter property was, in 1860, 
purchased by pltf. jointly with one 
G., but under the purchase pltf. took 
sole possession thereof ; that in 1807, 
however, he relinquished it in favour 


of Q. iu pursuance of an award, wlioMdu 
it was foiaid pltf. bad no right or title 
thereto; & that in J870 it was pur- 
ehoHod liy deft, who, in 1871 & 1872, 
erected tlie oitstruotious complained 
of by \A\t. : —HcM : though, iu the 
interval iietweeu I860 & 1867, pltf. had 
not such an osf>ate in tho servient tene- 
ment as to oonstiiiiUi unity of title 
iu him to tho two iiOneinonts, &, thereby 
extinguish all eoHcmonts between them, 
yet tho unity of posHcssion in the pltf. 
during that period csxcluded the 
oiXiruUon of sect. 27 of Act IX of 
1871, as tho enjoyment during that 
time was not “ of right.*' — TMon- 
HOOHOODUN DKV V. BiHUONATIl DKY 
(1875), 15 B. L. R. .361.— IND. 

550 iv. .J — A loose, dated 

.hmo, 1848, & made in pursuaneo of an 
agreement of 1802, demised certain 
promlstJS, “ with tho rigiits, members, & 
uppurteuauces tbeivunbo Ijohmging or 
in anywl8<j apperDUiiiiig." Evidence 
was given of the enjoyment of a right 
of way, by the occupiers of tho demised 

E reinfscs, ovor tho premises of tlio 
sSHor, under whom defts. claimud, for 
more tiion forty years before action 
broTight ; Sc that the right of way iu 
question was esscutlal to the enjoyment 
of tho demised nromises : — Held : 
there was no unity of possession of the 
dominant Sc servient tenements in the 
lessor, up^ou tho grant of tho lease of 
1848, .sumciont to extinguish the right 
of way. — K avanawh i?. Coal Mining 
( 5o. OF Ireland (1801), 14 I. U. L. R. 
82.— IR. 

n. Revivor.] — ^Whoro an eoso- 

mont has been extinguished by unity 
of nossession of tho dominant Sc 
servient tenements a rtiferruc<< to it as 
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Basements and Profits A Prendre. 


Sect. 3. — By unity of seism: Sub-sects, 1 cfe 2. 

Sect. 4. PaH VII , Sect . IJ 

555. Unity of seisin without unity of possession 
— Easement not extinguished — If acquired under 
, Prescription Act, 1832 (c. 71), s. 3.]— Unity of 
seisin for an estate in foe will not cause an ease- 
ment of ancient light to bo extinguished where 
there is no unity of possession & enjoyment. 

A tenement whi(;h had enjoyed the access & 
use of light over an adjoining tenement for a 
period of twenty yeai*s without interruption was 
leased for a term of years to pltfs. Subsequently 
As during the continuance of this term the free- 
holder conveyed the tenement in fee to the free- 
holder of the servient tenement ; — Held : the 
easement acquired by the tenement under the 
above sect, was not thereby extinguished. — 
Richabdson V. Ouaham:, [1908] 1 K. B. 39; 77 
U. J. K. B. 27 ; 98 L. T. 300, 0. A. 

Extinguishment of quasi duty to fence.]— 5cc 
Boundaries, Vol. VII., p. 292, Nos. 188-190. 


660. .] — PlIEYSEY V. ViCARY, No. 

286, ante. 

561. Natural easements — Flowing water.] — 

SiiURY V. PiGOOT (1620), 3 Bulst. 339 ; 81 R. K. 
280 ; st4b nom. Suewuy v. Pigott, W. .To. 145 ; 
sub nom. Sury v. Piggot, Beni. 188 ; Palm. 444 ; 
Poph. 106 ; sub nom. Surrey v. Piggot, liat. 
153 ; Noy, 84. 

Am^afvms : — Befd. Palincr t>. Flessier (16G3)» 1 Kcb. 553 ; 
Brake v, Wierloswortb (1752), WIUob, 664 ; Pyer v. Carter 
(1857), 1 H. & N. 916; Sufflold v. Brown (1804), 4 De 
G. J. & 8m. 185. Mentd. Harlow v. Brodnox (1673), 
3 Keb. 151 ; Brown v. BcHt (1747), 1 Wlls. 174 ; Pheysey 
r. Vicary (1847), 16 M. & W. 484 ; Wood v. Waiicl (1849), 
3 Kxch. 748 ; Dickinson v. Grand Junction Canal Co. 
(1852), 7 Exob. 282 ; Hawstron v. Taylor (1855), 11 Kxeb. 
369 ; Chosemore v. Richards (1859), 7 H. L. Cos. 350 ; 
Dalton V. AneruH (1881), 6 App. Cas. 740 ; Bradford Corpn. 
V. Ferrand, [1902] 2 Ch. 655. 

562. .] — A prescriptive right to the 

use of water flowing through certain closes, for the 
purpose of supplying a water mill, is not ex- 
tinguished by unity of possession of the mill & 
sucR closes. — ^H oeland v. Ueakin (1828), 7 
L. d. O. S. K. B. 145. 

Water generally.] — Sec Part/ IX., post. 


Sub-sect. 2.~-What Easiwents extinguished. 

556. Easements of necessity— Way.] — Siiuuy 
V. Piggot (1020), 3 Bulst. 339 ; 81 E. R. 280 ; 
sub nom. Sury v. Piqott, Palm. 444 ; Poph. 100 ; 
Beni. 188 ; sub nom. Surrey v. Piggot, I^t. 153 ; 
Noy, 84 ; sub nom. Shewry v. Pigo'it, W. Jo. 
145. 

Annoiaiim ^: — Consd. Drake v. Wlglosworth il753), Willes, 
654 ; l»hcy8cy v. Vicary (1847), 16 M. & W. 484. Reid. 

1 Brown r. Best 

i}747), 1 ^1 h. 174 ; Wood v. Wand (1849), 3 Exch. 748 : 

(1864), 4 Do Q, J. & » Dalton v. Auirus (1881), 6 

App. CJw. 740; Bradford Corpn. v. P’orrand, [1902J 2 (3h. 
660. Mentd. Harlow i?. Bradiiox (1673), 3 Kcb. 151; 

f^rand Junction Canal Co. (1852), 7 Excli! 
282 ; Itawstron r. Taylor (1855), 11 Exch. 369 ; Cbaae- 
moro r. Richoi-ds (1859), 7 H. L. Cos. 349. 

, — Packer v. Weu.stear 

(1058), 2 Sid. ni ; 82 E. B. 1284. 

AnTwiaiitms : — Consd. Pearson v. Spencer (1861), 1 B. & S, 

558. .] — A way of necessity exists 

after umty of possession of the close to which, & 
the close over which, & after a subsequent sever- 
ance. If a person purchases close A., with a way 
of necessity thereto over close B., a stranger’s 
land, & afterwards purchases close B., & then 
purchases close 0., adjoining to close A., & through 
which he may enter close A., & then sells close B. 
without roseiwation of any way, & then sells 
close A. & 0. ; the purchaser of close A. shall 
nevertheless have the ancient way of necessity to 
close A., over close B. — Buckiiy v. Coles (1814), 
5 Taunt. 311 ; 128 E. R. 709. 

AnnpUUiotis : — Consd. Holmes v. Goring (1824), 2 Dins. 76 ; 
Richardson v. Graham, tI908J 1 K. B. 39. 

569. Gutter to carry off water.]— H oltb ye 

V. Bray (1007), 2 Keb. 291 ; 84 E. R. 181. 


Sect. 4.- by STATUTE. 

563. Light — Fire Prevention (Metropolis) Act, 
1774 (c. 78).] — ^Above Act has not destroyed the 
right to lateral windows which existed before that 
Act. The owner of windows in an edifice carried 
up above a pai’ty wall contrary to the provisions 
of above Act may nevertheless recover against, 
the owner of the adjoining land who contributed 
to th(^ wall, for darkening the lights. — T ttterton 
V. Conyers (1813), 5 Taunt. 405 ; 1 Marsh. 140 ; 
128 E. R. 770. 

AnnoUition : — Consd. He. Metropolitan Building Act, 1 855, 
Hxp. McBrydc (1876), 35 L. T. 543. 

564. Metropolitan Building Act, 1855 

(c. 122).] — ^Abovo Act does not authorise the 
raising of a structure by a building owner so as 
to obstruct ancient lights in the adjoining premises. 
—Crofts v. Haldane (1867), E. R. 2 Q. B. 194 ; 
8 B. & S. 194 ; 30 E. J. Q. B. 85 ; 10 li. T. 110 ; 
31 J. P. 358 ; 15 W. R. 444. 

AnTwtation : — Consd. He Metropolitan Building A(;t, 1855, 
Exp. McBrydc (1876), 36 L. T. 543. 

565. Support of building by building — Service 
of party wall notice — London Building Act, 1894 
(c. ccxiii).] — S elby v. Wititbread Ac Co., No. 
895, an/e. 

Under Inclosure Acts.] — See Commons, Vol. XI., 
pp. 80-82, Nos. 1005-1009, 1015-1018. 

Under compulsory powers.] — See Oom^ui^^oRY 
Purchase op I^and, Vol. XI., p. 100, Nos. 30-36 ; 
p. 118, Nos. 117-123; pp. 136-138, Nos. 226- 
241, 247, 251 ; p. 144, Nos. 282-287 ; p. 149, 
No. 323 ; p. 172, Nos. 494-497 ; p. 283, No. 
2118 ; p. 293, Nos. 2215-2217, 2220, 2222. 


a boundary Jn a deed of conveyance of 
the dominant tenomont by the person 
entitled to both tenemonts, may 
sufflcJeutly indicate an iutontiou to 
revive tho easement, so ns to give the 

B urchaser a right to It. — Cuvkt v. 
Uvis (1883), 9 V. L. R. 390.— A US. 
o. iVhere claim, ia by loaf 


I grant .] — Unity of possession, which 
j would defeat a dofoueo under Limitii- 
tions Act, might not defeat a claim as 
upon a lost grant. — RonsuN v. Wilson 
(1919), 45 O. L. 11. 296 ; 48 D. L. R. 
437 ; 16 O. W. N. 64.— CAN. 

p. Fee vested in termor — Easement 
not ertingniahed daring term .] — ^The fact 


that the fee in the soil over which a 
right f)f way for a term has been 
granted, afterwards becomes vested 
in the grantee of tbo way, does not 
operate ns a merger of tho right of way 
during tbo term. — M*CAKTnY v. Cun- 
NINOHAM (1877), 3 V. L. R. 69. — 
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Part VII. — Rights of Way 


Sect. 1.— IN GENERAL. 

666 . How arising — By grant — Prescription — ; 
Necessity .J — (1) A way cannot be claimed from j 
jne part of a man’s ground to another. j 

(2) A stranger may have a way over another’s I 
3 oil three manner of ways, viz. for necessity, by I 
^rant, & by prescription (per Cur.). 

(3) The grantee of land sliall have all the ways, 
jasements, etc., which the p’antor had. 

(4) The grant of a house is also a grant of a way | 

x) it. By the grant of a house to which there is a j 
way of necessity, without more, the grantee shall | 
lave the way as well as if it were specially men- | 
ioned in the grant (per Cur.). — Staple v, Heydon i 
:1703), 0 Mod. Hep. 1; 2 Ld. Baym. 022; 3 1 
Salk. 121 ; 87 E. R. 708. | 

Avnoiatmns : — As to (2) Refd. Holinos r. (joriiifs: (1821), 9 i 

Mooit!, C. 1*. 16(j ; Piniiiii»?tf)ii v, Gallaiid (1858), 9 Excli. 1 ; ' 

Whooldon r. Uurrows (1879), 12 (Jh. I). 81. iUmcrally, ' 

Mentd. Hroadbont r. VVilkH (1712), WillrH, 890; J{. v. I 

PhiliuH (1757), 1 Burr. 292 ; llishton r. Nisbit, Ncsbit v. i 

BiHlitoii (1889), 2 I*er. & l)av. 700 ; Gwyrmo r. Buinoll ! 

(1840), 6 Biiitf. N. C. 453. | 

567 . J — ^ easement, by j 

mplied grant, of communication with a dwelling- I 
house, through land not conveyed therewith, I 
cannot be claimed in virtue of anything short of 
absolute necessity for the user. 

Pltf. claims to have a right of way from the 
giuntoi*. A right of way can only pass by pre- 
scription, giunt, or necessity. 'I'liere is no (pies- 
Aon here of grant or prescription, & there is no 
prcjservation in the diujd ; & therefoi’c it was 

argued upon the third point, to the elTect that the 
law implies a light of way of necessity under the 
circumstances of the case. question is, 

whether the domestic uses for which this way 
may be used makes it a way of necessity. I 
think that it would be most dangerous to hold 
that they do. Where a man htis used his yiniuiistjs 
in a cei*tain way for some time, &• it can be brought 
home to the knowhuige of th(i ])urchaser, the 
conv(^yancc can be supposed to be made with an 
inUmtion of r(‘servation, on the i)ai-t of the grantor, j 
iV. the land passes subject to su(;h a user. But | 
Jiere there are no such facts (Wilde, B.). —Dodd 
r. Burchell (1802), 1 H. ifc C. 113 ; 31 L. .1. Ex. 
304 ; 8 .fur. N. S. 1180; 158 E. R. 822. 

Anrudation Hall r. l.,uiid (1808), 1 H. &, (’. 070. 

.] — See Sects. 2, 3, 4, post, 

568. Course must be constant.] - Aluan v, \ 
Brounsall (1009), Yelv. 103 ; 80 E. R. 109. 

569. Where way may exist — Not over part of | 
dominant tenement.] — Staple v, Heydon, No. ! 
500, ante, 

570. .] — PiNCHTN V, London A" , 

Black WALL Ry. Co., No. 12, ante. 

571. Over structure erected under statutory ' 

power--Pier.] — l*ltfs., the Improvcmcmt (.5omrs. | 
of the river T., ac'.quired certain lands & constructed ! 
a pier under statutory powers, the work being ; 
done at intervals between 1854 & 1891. The i 
public were in the habit of using the i)ier as a 
promenade & for various puiiioses of pleasure 
reci*eation, pltfs. alleged that they never desired ; 
nor intended to prevent th<^ public from so using 


it as a matter of favour. Finding, however, that 
a claim as of right was being set up, pltfs., in 
Dec. 1897, placed barriers across the landward 
end of the pier, & ordei*ed the pier to be closed for 
24 hours. Thereupon the mayor & other olficers 
of the adjoining borough of S., being refused 
admission broke down the barriers & also certain 
permanent gates across the pier. Pltfs. now sued 
them for the trespass. At the sanie time an 
action was brought against the comrs. in the 
name of the A.-G. alleging that the said pier & 
the several parts thereof had been fi*om time to 
time dedicated to the use of & accepted by the 
public as a common & public highway, & had been 
& were used by the public for the purposes of 
boating, batliing, fisliing, embarking, disembark- 
ing, rtjcreation, & other lawful purposes, with 
power to stray on & off the s<inds at the side of the 
pier, & alleging in the alternative, a lost grant to 
the mayor, aldermen, burgesses of 8., for the 
benefit of themselves & the inhabitants of S., & 
claiming a declaration that the public & the 
inliabitants of S. wore entitled to exercise such 
right of way & such other rights: — Held: (1) a 
right of way could exist over a structure erected 
under stiitutory i)owers ; iSc (2) an owner might 
dedicate liis land for purposes of recreation ; but 
(3) a licence to stray on & oit a right of way re- 
quired such a case to prove it, that it could prai - 
tically never be i)rovcd ; & (4) the plea of a lost 
grant could not be maintained ; (5) the various 
obstructions, erected from time to time by pltfs. 
with the object of saving their lights had been a 
sufficient assertion of their rights ; (0) jiltfs. must 
be presumed to liave dedicated a simple right of 
way within certain assigned limits. — Tyne Im- 
provement Comrs. v, Imrte, A.-G. v, ^'yne Im- 
provement Comrs. (1899), 81 L, T. 174. 

572. Ownership of soil of way — Apportionment 
between two owners — ^Ad medium Alum vlae.J — 
The presumption which prevails in th(j case of a 
public highway, that the soil usque ad tnedium 
jilum viae belongs to the owner of the adjacent 
land, prevails also in the case of a private way ; 
provided there be no other evidence of ownership 
to rebut such iiresumiition. — Holmes v. Belling- 
ham (1859), 7 C. B. N. H. 329 ; 29 L. J. C. P. 132 ; 
.33 1^. T. O. S. 239 ; 23 .1. P. 503 ; 0 Jur. N. H. 
534 ; 111 E. R. 813. 

A nnoUtiinns : — Expld. & Apprvd. Smith v. Hovvdon (1808). 

14 B. N. S. 898. Reid. EroHt r. llichardHoii (1910). 

103 L. T. 22. 

573. .] — A. was possessed of a 

(4ose tlie only way to which was along a green lam; 
between two oGier <!los(5S, one of wliicli belongc.'tl 
to A. Ai th<i other to B. In the absence of any 
dir(‘ct evidence! of ownership, the jury were told 
that they might pr(*sume the soil of the lane to 
belong in moieties to the owners of the adjoining 
closes, Ac that, in respect of the close at the end of 
th(j land, A. had a mere casement; — Held: a 
proi)er direction. SMITH v, Howden (1863), 14 
C. B. N. S. 398 ; 2 New Rep. 30 ; 143 E. R. 500. 

574 . .. Acts of ownership — Must be con- 
sistent with exercise of right.] —On a covenant by 


PART VII. SECT. 1. 

arisino~By arani—I ,c- 
iljfht of way ■ 

created cither by fpmtit or 
ST &; it is necessary ‘ 

rSJhf »eoklngr to estaiiUsh such i 

nght to prove Its existence, & that I 


I it is unci' nt & has Ikmui »’\« i*ciHcd 
witlnint interruption.- - vvAMiiACA 
ViriB.VSAi'A r. HAriVANAI'A B^kapa 

(1873), 10 Bom. 399.— IND. 

o. May exist though wof registered.] 
—There may bo rights of way under 
Real l»roperty Act, 1861, thougli such 


rights of way do not appear on the 
reglsUr or cAjrtlflrjato of title. — L ean 
r. MAimiCK (187 I), 8 S. A. L. it. 119.— 

AUS. 

r. Musi be ih fltUte - Mere proof 
of right to pass oeer laud not miffleicnt. ] — 
In a suit for doclamtion of a right of 
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Sect- 1 . — /n gen eral. Sect. 2 : Sub-secL 1.] 

lessee that there shall be no communication or 
way across the demised land to a certain other 
place ; qu. : whether the mere opening of doors 
in a wall is a breach, without any user of the 
communication ; but a user across the demised 
land may be a breach, even although the doors 
have been opened by a third party. 

(1 ) It is not necessary to show any acts of com- 
mission on the part of deft. ; if there was a breach 
of the covenant he is responsible (Byles, J.). 

(2) Though there is a right of way the soil i 
lemains in the owner, who may deal with it in 
any way not inconsistent with the right of way 
acquired (Byi^es, J.). — Bouonis v. Edwards 
(I860), 2 E. & F. 111 . 

576. Claim of possessory title 

by grantees.] — (1 ) In order to acquire a title to 
land under lieal Property Limitation Act, 1833 
(c. 27), it is necessaxy to prove discontinuance of 
possession by the true owner or dispossession of 
the true owner. 

(2) When dispossession has to be inferi'ed from 
equivocal acts, the intention with which the acts 
are done is all important. 

(3) Pltfs., having a right of way for agricultural 
puiq^oses over a strip of grass land belonging to 
defts. leading fi*om a public highway to pltfs.* 
field, put up gatt^s at each end of the strip, which 
they kept locked, & grazed the grass & clipped the 
hedges of the strip : — Held : these acts, being 
compatible with the inl^ention of pi >tecting £ 
exercising the right of way rather than that of 
excluding the true owner, were insufiicient to 
establish pltfs.* title to the strip of land under 
above Act. — L 1 TTLEDAI 4 E v. Liverpool College, 
I1900J 1 Ch. 10; 00 L. J. Oh. 87 ; 81 L. T. 50d ; 
48 W. R. 177 ; 10 T. li. R. 44, C. A. 

AnmMwiis -Ah to ( 1 ) Consd. I’hiJpot r. Ha1h (PJOft). 21 

T. L. U, ns i. Ah to (2) Reid. OnmJii v. PrJdinoiD (lUOl), 

17 T. L. P. 39». 

.] — See, generally, Uighways. 

576. Relation to public ways— Public & private 
ways distinguished.] — Austin’s Case (1672), 1 
Vent. 180 ; 80 E. K. 128. 

See, also. No. 077, post. 

577 . Same way may be public & private.] 

--In 1838, the occupier of a field called the Hall 
(Uoso, took down tlie old fence & added to the 
field a strip of land adjoining a imblic road. In 
an action for a trespass committed upon the strip 
of land about a year after it had been taken in, 
thci declaration described the locos in quo as the 
Hall Close : — Held : it was properly described. 

There may be both an occupation way & a 
l)ublic highway over the same road, for it does not, 
on becoming a higlway, cease to be an occupation 
way (Denman, C..1.). — Buownlow v. Tomlinson 
(1840), 1 Man. & (I. 481 ; 8 Dowl. 827 ; 1 Scott, 
N. R. 420 ; 133 E. R. 423. 

578. .] — A public bridle road & 

footway, fifteen feet vide, had been set out by an 
award wliich provided that the same should also 
bo used as a private carri^e & drift way by the 
owners of ceiiain adjoining allotments. Pltfs., 
owners of these allotments, placed a bai* ax^ross 
eleven feet of the width of the way in order to 
preserve t-heii’ exclusive right to the use of the 
way as a carriage & drift way, & biought an action 
for injunction tigainst the surveyor of highways 


who had removed the barrier for the purpose of 
repairing the way : — Held : the public had the 
right to the use of the whole length & breadth of 
the way as a bridle road & footway. — Pullin v. 
Dbfpbl (1801), 64 L. T. 134. 

679. Extinetton of public right — Private 

right not affected— Compulsory acquisition.] — 
Wood v. Stourbridge Ry. Co., No. 501, post. 

580. .] — Pltfs. had been 

entitled from 1865 to a carriage way to pr^erty 
of theirs over a railway by a level crossing. By an 
Act of Parliament obtained by the co. in 1875, 
reciting that it was expedient that the rights of 
way in respect of certain footways which crossed 
the railway on the level should be extinguished, 
it was enacted that all rights of way in, over or 
affecting the footways niunbered 2, 4, 5, 6, & 7 
on the deposited plans, should be extinguished. 
No provision for compensation was made. The 
roadway in question was numbered 5 on the 
deposited plans, & was thereon marked “ roadway 
& footway,** the others being marked simply 
“ footway ** ; — Held : upon the true construction 
of the Act, it did not interfere with private rights 
of way, but only with public rights of footway, & 
an injunction restraining the railway co. from 
obstructing the way had been rightly granted. — 
Wells v. Ixjndon, Tilbury & Southend Ry. (?o. 
(1877), 5 Ch. D. 126; 37 L. T. 302; 41 J. P. 452; 
25 W. R. 325, C. A. 

581. When claimed as public way — Where 
doctrine of dedication Inapplicable — Established 
by grant or prescription.] — (1) In the Channel 
Iriands, where the doctrine of dedication to the 

g ublic is unknown title to a right of way must 
e made out by the public as by a private in- 
dividual, by either grant or i)rescription. In an 
action by applt. to liavc it determined that the 
public had no right of way over his property : — 
Held : a registered minute of a resolution of the 
Seigneur & resident tenants of the Island of Sark, 
j where it was situated, which did not duly record 
I a completed transaction of grant, being rather a 
I noUi of an unaccepted offer, was neither in form 
nor eflect sufficient to create a title in the public. 

(2) A griint must be matter of record. — OoD- 
FRAY V. Sauk Island (Constables), [1902] A. C. 
534 ; 71 L. J. P. C. 110 ; 87 L. T. 3 ; 18 T. L. R. 
071, P. C. 

See, generally, Higjiw'AYS. 

Right to enter on land to lay sewers.] — Sec 

SEWEits & Drains. 

As ancillary to water rights.] — Sec Part IX., 
Sect. 2, sub-sect. 7, 

Navigable ways.] — See Shipping ; Waters & 
Watercourses. 

Rights of way relating to mines.]— Mines. 
Church ways.] — See Highways. 


Sect. 2.— existing BY EXPRESS GRANT. 

Sub-sect. 1. — In General. 

See, generally, Pai*t HI., Sect. 1, ante. 

582. Who may grant right of way — Commis- 
sioners of partition.] — Comrs. of partition may 
aw'aid a right of way over the lands of one party 
t-o the lands of another party intei-ested in the 


way pllf. imiHt prove the paiticiilar i 
line over whicli no cdalmB the right. 1 
Meix) proof of a right to pass over land , 
without proving tlie partioular route I 
is not suflBciout. — Baduanath Sua- ! 
UACUAIUl V. Baidonatu Skal (1869), 


3 B. L. H. App. 118.— IND. 

PART VII. SECrr. 2 , sub-sect. 1. 

s. Who may grant right of tcay — 
Joint tenant — JDuration of r\ght,\ — A. 


grant of a right of way by one joint 
tenant over land hold jointly with 
another is good & valid against the 
grantor during his lifetime. — ^M ansfield 
V. Mansfield (1890), 16 V. L» K. 569.— 
AUS. 
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partition. — Lister v. I^istbr (1839), 3 Y, & C. Ex. 
640 ; 160 E. R. 816. 

5 g 3 . Tenant for life — Of settled estates.] — 

SUTHERIAND (DOWAGESR DUCHESS) V. SUTHERTJ^ND 
(Duke), No. 99, ante. 

584. Reservation out of grant — Operating as 
re-grant.] — CJase by a reversioner against a railway 
CO., for entering & making a railway on his land. 
(1) Plea, that, before the reversion of pltf. the 
dean & chapter of Durham were seised in fee, & 
by indenture between them & pltf. demised to 
pltf. the lands in question for a term, “ excepting 
&; rc^iwing the mines under the same, with power 
to dig, & cany away the mines, with free ingress, 
(‘gress, & regress, way-leave & passage to & from 
the same, or to or from any other mines, lands, & 
grounds, on foot &> on horseback, & with carts 
& ail manner of carriages, & also all necessary & 
convenient passages, & powers whatsoever, for 
the puiposes afoi'esaid, & imrticularly of laying, 
making, & granting waggon ways in Sc over the 
last-mentioned premises, or any part tliei-eof.” 
'file pleR then justified the making the railway by 
defts. as the servants of the dean & chapter, Sc 
by their authority. Replication, admitting the 
seisin in fee of the dean Sc chapter, Sc the demisci 
to pltf.. Sc that he had no other title except under 
such demise, dc injuria, etc., on whicdi issue was 
joined. 

(2) On the trial, it appeared that the railway 
CO. liad made a double line of railway on pltf.’s 
land, under a deed executed by the dean & cliapter, 
authorising the co. to make such a railway for the 
conveyance of i)as8engers, (;oals, goods, wares & 
merchandise. '^Fhe railway was constructed for 
the purpose of conveying general goods Sc piis- 
sengers as well as coals, but liad not been actiuilly 
so used, & the railway was not more tlian was 
necessary for the carriage of the coals lik<ily to bo 
sent along it from the part of the county witii 
which it comraunicat(id : — Held : if tlie railway 
Wiis such a railway as the co., at the time when it 
was ma4e, miglit lawfully make for the pur|)os(‘S 
for whicli, when made, tlioy might lawfully use it, 
the pltf., as reversioner, had no ground of com- 
plaint by reason of the intention of the co. to use 
it also for other purposes for which they had no 
right to use it. 

(3) The proper question for the jury Avas, not 
wliether the railway was made for other purposcis 
as well as for the carriage of coals Sc minerals, but 
whether, at the time when the road was made, 
it had become necessary or expedient for the co. 
U} make a road for the i)urpose of getting tlie 
excepted mines, & if so, wliether th(^ road actually 
made was a proper road for that purpose, assuming 
that it would bo used for no other object. (4) The 
only right reserved to the dean Sc chapter under 
the above clause in the indenture of demise by 
them to pltf. was that of making Sc granting the 
right of making ways over the demisi^ lands for 
the purpose of getting the excepted woods, mines 
& liberals. (5) The right possessed by the dciin 
Sc cliapter under the clause as lessors, was not the 
subject of an exception, as it was no parcel of the 
thing granted ; nor of a resc^rvation, as it did not ! 
issue out of the thing granted ; but it was an ' 
easement newly created by way of grant from the ! 
lessee. It was to be presumed that the decid was , 
executed by both parties, lessee as w^ell as lestKirs. j 

1”) A right of way cannot in strictness bo made i 
the subject either of exception or r(‘8ervation. it | 
IS neither parcel of the thing granted, nor is it ! 
issuii^ out of the thing gi'anted, the former being | 
^sential to an exception. Sc the latter to a reserva- I 
won. A right of way reserved to a lessor is, in ' 


strictness of law, an easement newly created by 
way of grant from the giantee or lessee. — D ukuam 
Sc Sunderland By. Co. v. Walker (1842), 2 
Q. B. 940 ; 3 By. Sc Can. Cas. 36 ; 2 Gal. Sc Dav. 
320 ; 114 E. B. 304 ; eub nom. Wallts v. Har- 
rison, Durham & Sunderland Ry. Co. v. 
Walker, 11 L. J. Ex. 440, Ex. Ch. 

AnnoUiOona : — Ah io (i) Consd. Hamilton v. Graham (1871), 

]j. 11. 2 Sc. & Dlv. 1G6. ^id. Midgoloy v. IMehardsoii 

(1845), 14 M. & W. 595. As to (C) Reid. Hamilton i’. 

Graham (1871), L. 11. 2 Sc. & Dlv. 16G. Generally, Mentd. 

WoIHh V, nurriHon (1842), 3 Uy. & Can. C!as. G3, n. ; 

Bowcb r. Uavciisworth (1855), 15 G. H. 512. 

585. Must be specific.] — Trespass for 

breaking & entering a close called the Jlencroft. 
Plea, that O. being owner in fee of the said close 
granted to U., by indcntui*e, a way over the said 
close for the occupiers of a certain dye-house, Sc 
tliat deft, being in the occupation of the dye- 
house committed the said trespasses. l*ltf . craved 
oyer of the indenture, & set it out in his replication. 
By the indenture C. granted, bargained, etc. to 11. 
all those newly erected buildings standing Sc being 
partly on the said close called the Uencroft, Sc 
partly on B., together with all Sc singiihu* out- 
houses, edifices, buildings, roads, ways, (;tc., Sc 
appurteiwuices with the said premistss usually Jield, 
occupied, or enjoyed ; the said C. reserving to 
himself exclusively the said Hencroft, with the 
rights, privileges, Sc appurtenances within Sc to 
the same belonging : — Held : (1 ) the plea was bad 
in omitting to aver that the way had been usually 
held, occupied, or enjoyed with the Jlencroft. 
(2) No right of way was granted by (J. over the 
lle'ncroft. — T atton v. Hammbrsley (1849), 3 
Exch. 279 ; 18 L. J. Ex. 162 ; 12 L. T. O. H. 354 j 
154 E. R. 848. 

5 g 0 , Indefinite as to time of operation.] — 

In 1889 deft, conveyed to pltf.’s predecessors in 
title a strip of land foi- a tramway, tlui deed con- 
taining a I'eservation by the veinlors of the right 
to cross tJie line at two i)oints to be selected by 
them, Sc a covenant by the puir.hasers t<» “ make 
Sc pifivide ” crossings at the point selected by the 
vendor on notice being gi\'en. J ii 1 892 defts. gave 
1 notice of one 4 )oint selected, Sc from that date 
I crossed ih(^ line there from time to time, but no 
; crossing was ever construcUxl. Jn 1910 pltf. 
i obstioicted the crossing, sought to restrain deft, 
from using it :• -Held : the reservation w<is void 
as breaking the rule against perpetuities, but 
that t/hft (Mjvenaut contained an implied personal 
obligation not to inttn*fere with deft.’s crossing, 
which obligation became fixed Sc attached to the 
land as soon as the point was selected, Sc pltf. liad 
I notice therciof, Sc was bound thereby. - Sharpe v. 

I Durrant (1911), 55 Sol. .Jo. 423; affd., [1911] 

! W. N. J58, a A. 

i 587. Grantor cannot derogate from grant — 

I Right of way by demise —Effect of subsequent 
demise.] — In case for obstructing a right of way, 
j)ltf. proved an intt^rrupted user seventeen 
years. Deft, claimed a right to the soil under a 
subsequent demise, containing a covenant that 
the lessee should contribute a rateable pn^portion 
I of the expense of rcipairing the fences, paths, ways, 
etc., used in (;ommon with the otjcuinei's of other 
I)remises, near or adjoining thereto, belonging to 
the lessor. It ap[)eared tJiat the pa.ssage over 
wliich pltf. claiiiKHi a right of way was the only omj 
to Avhich this covenant could apply : - //c/d ; the 
right of way in pltf. was not imionsistent with tlu^ 
demise deft. — Oakley v. Adamson (1831), 8 

Bing. 356 ; 1 Mo^). Sc 8. 510 ; 131 E. R. 431. 

588. .] — Where pltf. derived 

title to the locutt in quo under a lease from the 
ownci's, witliin the last twenty years, without any 



U6 


Easements and Pbofits 1 Pbendbe. 


Sect. 2 . — Exiating hy express grafii : Stih-secis, 1,2 ^ 

reservation of a right of way, & deft, had within 
that time occupied part of the locus, So taJeen 
adjoining premises by a subsequent lease from 
the original lessors : — Held : he could not set up 
a right of way over the land by user, or of necessity. 

The lease to the pltf. was prior to the convey- 
ance to deft. So the lessors could not derogate 
from their own grant (Cockburn, C.J.). — Walter 
V. Williams (1801), 2 F. & F. 423, N. P. 

.] — See, generally. Part III., Sect. 2, sub- 
sect. 1, C., arUc. 

Grant out of land compulsorily acquired.] — See 

(JoMPULSoBY Purchase of Land, Vol. XI., p. 121, 
No. 139. 

Who may enjoy — Limitation of user.] — See 

Sect. 0, sub-sect. 3, B. (a), post. 


Sub-sect. 2. — ^Form of Grant. 

Sec, generally, Pait III., Sect. 1, sub-sect. 5, 
ante. 

Sub-sect. 3. — Right existing in futuko. 
589. Proposed or intended way — ^At date of 
grant — Way completed before deed executed.] — 

A covenant for “ the free use of the newly intended 
road whenever the same may bo made will not 
apply to a road which, when the parti, s contracted, 
was newly intended to bo made, but was executed 
& compleio before the sealing of the covenant. — 
Crisp v. Price (1814), 5 Taunt. 648 ; 128 E. R. 
804. 


being only staked out, P. in 1832 agreed with one 
A. for the sale to him of a piece of l^d which was 
described in the conveyance (not executed imtil 
Dec, 1, 1840) as being “ bounded on the north by 
the road leading to the said P.’s colliery,” ” to- 

g ether with the free use So enjoyment by A., his 
cirs, appointees; tenants, So assigns, of the above 
mentioned road loading to the said colliery at all 
times So on all occasions, ho So they contributing a 
proportionate part of the expense of keeping such 
road in repair.” In 1846, A. conveyed this piece 
of land, together with the right of way, to pltfs. ; — 
j Held: the deed of 1840 conveyed to A. So his 
assigns the right to use the road across the L. 
estate to the east as well as to the west, though 
part of it was only staked out at the time of sale. 

(2) In 1858 pltfs. purchased from B. a piece of 
land, abutting upon the land conveyed to A. by 
the deed of Dec. 1, 1840, which was described in 
the conveyance as ” adjoining at one end thereof 
i to a certain road or highway leading from O. to R.” 

^ At the time of this purchase, the only mode of 
; access to this piece of land was by means of an 
i opening at the west corner upon the road de- 
scribed in the conveyance. By an Act for the 
formation of the S. railway, a new road was directed 
to be made in lieu of a portion of the old road 
numbered 4 on the plan deposited vmder the stand- 
ing orders. So that so much of the road numbered 
I 22 thereon as should lie between the point at 
which such new road terminated So the point 
I where the road numbered 4 met the road num- 
i bered 22, should cease to bo used as a public 
highway, ” without prejudice to the existing 
rights of the owners So occupieis of adjoining 
lands at all times thereafter to use the same for 
all purposes ” : — Held : this reserved to pltfs. 


590. Width of way narrowed.] — ! 

Lease of a parcel of building ground described the ! 
pi'cmises as abutting on an intended way of ! 
thirty feet wide,” which was not then set out. 
licssee underlets the premises. So describes them 
as abutting on “an intended way,” without 
mentioning the width. The soil of the intended 
way, together with the adjacent land on the other 
side, is afterwards sold by the owner to another 
person, who naiTOws the intended way to the 
extent of three feet, by building a wall thereon : — 
Held : the tenant of a liouse built by the under- 
lessee was entitled only to a way of necessity So 
convenience. So such being left him, he could not 
maintain case for the alleged encroachment. 

The declaration of an intention cannot be con- 
stmed as an implied grant. Then does the under- 
lease carry the case any further ? I apprehend 
not. That lease describes the premises in question 
with abuttals, “ together with all ways thereunto 
appertaining.” Now under these words the right 
of way in question would not pass, it being over 
the soU of the original lessor. 1 agree they would 
give a way ex necessitate as far as the convenient 
enjoyment of the premises demised are concerned, 
but no further (Holroyd, J.). — ^Harding v. 
Wilson (1823), 2 B. & 0. 90 ; 3 Dow. So Ry. K. B. 
287 ; 1 L. J. O. S. K. B. 238 ; 107 E. R. 319. 
Annotations: — Consd. Eepley r. Wilkes (1872), L. 11. 7 
Exch. 298 ; Bolton t*. Bolton (1879), 11 Ch. D. 968; 
l\imoss lly. V. Cumberland Co-op. Bldfif. Soc. (1884), 52 
L. T. 144. Refd. CUlTord v. Hoaro (1874), 30 L. T. 465. 

591. .] — (1) P., the owner in fee of 

an estate called L. estate, having sunk a shaft 
for working coals thereunder, staked So set out a 
road across L. from a public highway on the west 
to the colliery. So to the east to another public 
highway. The road fi*om the west to the colliery 
being formed, but the remainder to the eaj^ 


right of way to the whole of their premises over 
that part of the road numbered 22 w^hich lay 
between the new road & the point where the road 
numbered 4 met it. — W ood v. Stourbridge Ry. 
Co. (1804), 10 0. B. N. S. 222 ; 143 E. R. 1111. 

592 . .] — Esplky V, Wilkes, No. 

051, jwsi. 

593. Route to be selected — Effect of selec- 

tion — Interest in land.] — Sharpe v. Durrant, 
No. 580, a7iic. 

594. Future interest in land — Way in respect 
of.] — Rymeh V. McIlhoy, No. 105, ante. 

595. Way undefined — No user — Extinguishment 
of right.] — Metropolitan Ry. Co. v. Great 
Western Ry. Co. & I^ondon Corpn., No. 599, 
post. 

596. Time indefinite — ^Rule against perpetuities.] 

— Sharpe v. Durrant, No. 580, ante. 


SuB-sEcrr. 4 . — Undefined Way. 

597. Choice of route by grantee — Grant by 
statute.] — ^A canal Act empowered the pi^oprictor 
of a mineral district, lying within a prescribed 
distance, to make roads So railways over the lands 
of other persons from his mines to the canal ; — 
Held : not to restrict him to the shortest prac- 
ticable route, but to empower him to adopt any 
more circuitous route, which, in liis judgment, he 
might deem expedient, provided he joined the 
canal at a point within the distance prescribed 
by the Act. — Richards v. Richards (1859), 
John. 265 ; 23 J. P. 726 ; 70 E. R. 419. 

598. Choice of route in grantor — ^Estoppel by 
defining route.] — By lease, dated in 1862, the 
S. B. Ry. CO. demised to pltf., for 21 years, the 
space under & within one of the arches supporting 
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0, st-aliou, together with a rlglit ol way for him, 
his servants, agents & customers, with or without 
carts & carriages, from the said arch into V. 
street. At the time of the lease, & for eight years 
after, the only way by which pltf. could got to 
V. street was by passing over an open space lying 
in front of pltf.’s arc^h & the adjoining arclies, in a 
northerly direction, in front of two arches occupied 
by (t., & tlien turning east into V. street. IMtf. 
used this way exclusively till 1 880. In that year 
the CO. made a way into Vr street, a little to the 
souili of pltf.’s arch ; after this pltf.’s carts occa- 
sionally used this new way, but more generally 
continued to use the old one. In 1882 the co. 
put a fence across the open space hairing the old 
way used by pltf., but they made gates in this 
fence & gave pltf. keys. Pltf. continued till 1888 
to use the old way through the fence by means of 
these gates. The right of way grant(‘d was in no 
way defined in the lease or the plan thereon & had 
nev(‘r beem paved, set out, or otherwise defined 
on the land. In Dec. 1888, the co. put new locks 
on the gates, & claimed to pnwcuit ])ltf. ])assing 
tlirough, U) confine him to the way mad<! in 
1880: — IJcld: tJie right of way granted by tlie 
Jea.s(i being undefined by tlie d(‘ed, tlie right to 
d(*fiiie the line it should take was vested in the co. 
as the gi’iintor, but that the co. by their action in 
putting uj) tlie gates & giving pltf. keys, had de- 
fined the way At could not afterwards alter it, 
that the injunction must be granted. — Dkaoon v. 
South Eaktkkn Ky. C)o. (1880), 01 li. T. 877. 

599. No user — Right extinguished.] — In 1802 
tlie Oorpn. of the City of J.iondon, in pui’suance of 
])ow’(U‘s conferred on them by the Meti'opolitan 
Meat & Poultry Act, 1800 (c. cxciii.), entered into 
iin agreomc‘nt with pltf. A: deft. cos. by which the 
cos. agi-eed to construct a railway station for goods 
traffic only beneath th(j site of S. market. 

In 1878 the corpn., with the privity of deft. 
CO., leased to pltf. co. the northern part of the 
land, oil which the railway station had been built, 
for 100 years, together with a right of way from 
tiim* to time & at all times over the southern part 
of tlu) laud, wliich was leased by the corim. to 
d(»ft. CO., through a circular road. TJie way was 
not d(*finitely described, & it was never in fact 
used by pltf. co. ; — Held : until pltf. co. used the 
demised premises as a g<^)ods station in accordance 
with the provisioiLs of the Act of 1800, their right 
of way did not arise ; & the claim to the right of 
way was so undefined ^ unlimited that it could 
not be maintained. — ktropoi jtan Ry. Po. v. 
Gkkat Western Ry. (Jo. & London Corpn. 
(1001), 84 L. T. 338 ; 45 Sol. Jo. 238, 0. A. 

600. Route to be selected — Effect of selection — 
On right to obstruct way.]— Sharpe v. Durr ant. 
No. 580, ante. 

Determination of way of necessity.] See Sect. 3, 

sub-sect. 2, D., post. 

Prescriptive right to undefined tracks.] -iSVr 
No. 005, post. 


Suu-sEUT. 5 . — Construction of Grant. 

Ncc, generally. Part III., Sect. 1, sub-sect. 0, 
ante; & Deeds, Vol. XVII., Pai-t III., pp. 242- 
380. 


601. Identification of way — Admissibility of 
evidence.] — In an action for obstructing a way 
granted by a lease from deft, to i)ltf., the judge will 
receive evidence of the state of the premises at 
the time of granting the lease, & will then put a 
construction on the lease as to the line along 
which the way granted is ; but he will not receive 
evidence of the declarations or acts of the pai’tics, 
either before or oftt^r the lease, as showing where 
the way is, or was inLuided to be ; but if it bes 
uncertain on the words of the gi*ant which of two 
ways is intended, the judge will receive parol 
evidence to show whicli of the tw'o the grantor 
iiK^aut to grant. 

If a way granted by a lease cannot be uscmI, by 
reason of its passing over the land of tliird persons, 
^ there is no other way t(j the lessee’s house, he is 
entitled to a way of n(?cessity to the nearest public 
highway, by the shortest lint*, miross the grantor’s 
land. The grantee of a private way is the person 
to make it. 

Qti. : whether a lesseii of building ground is 
entithMl to a way of nticessity for <;aiTiages to go 
to the houses when built ? 

I do not say that a carriage way is a way of 
necessity to a house when built, though it may 
be while the house is building, as t-h(! materials 
would have to bc^ carried (Parke, R.).- -Osborn 
r. Wise (1837), 7 C. & P. 7(51 , N. P. 

Anru)fufi<m : --Retd. I’hcyscy v. Vicary (18 57), IG M. & W. 

481. 

602. Extent of user of way —Stipulated width.] 

-^Clifford v. IIoare, No. 783, post, 

'eo3. .] — Nicol V. Beaumont, No. 

701, posL 

604. .]— Strick (P. C.) & (Jo., Ltd. v. 

City Offices Co., Ltd., No. 700, post, 

605. Sale of land in lots — Plan showing ways.] 
— Upon a sale by auction of a largii iiarcel of land, 
in sixty lots, tlie particulars & conditions of saki 
referred to a plan on wliich several roads were 
marked out so as to provide frontages for all the 
lots, but there was no intemtion that any lot was 
to have rights of way beyond th(i road adjoining 
it & directly leading into the jmblic highway. In 
a suit by a purchascjr of two lots foi* si»ccific per- 
formaiic**, the questions aroj^t* as to wliat rights of 
way li<^ was entitled to have conveyed to liim : — 
Held : th<i ct. could only act on the footing of the 
contract, & the purchaser could only claim a 
right of way ovtii* the road adjoining the lots, ^ 
directly thence into the public highway. — Randall 
r. llAix (1851), 1 Dc G. & Sm. 343 ; (54 E. R. 8(51. 

606. Division of property by devise — Access to 
well & pump.] — Polden v. Bastard, No. (50, 
ante, 

607. Agreement to divide property — Common 
right of way.] - By an agi*eement for the dis- 
tribution of an estate left to iiltf., deft. & another, 
it was agrc(*d that the freehold house A; premises 
known as B. should foithwitli ho conveyed to 
pltf., A: that the freehold house Ac premisi^s known 
as S. should forthwith be conveyed to deft. These 
were adjoining houses, Ac the back of B. could only 
b<j approached by a private road at the side of & 
forming part of S., by which also the bfick of 8. 
was approached. This way had in fact been used 
by the tenants of both houses since the houses 


PART VII. SECT. 2, SUB-SECT. 6. 

t. Sale of land in lots — Plan 
waps — Access to public roads,] 
—Whore land had been Hubdividod 
into lotH & such lota have been sold Ac 
tmnsforred according to a firencral plan 
**'*hi5 vision in which the roads for 
the different lots are laid down, the 
owner of each lot uiay use all such 
J. — VOL. XIX. 


roads as are misonably necossHry for 
convenient access to, Ac ogress from, 
the public roads of the district. — 
Ohlsson'h C^apr Brkwrrip:h, I.m. r. 
Whitehead (18U2), 9 8. C. 84. ■ S. AP. 

a. — .] — Whore land 

has been subdivided into lots, Ac such 
lots have been sold & transRiired, Ac 
in the general plans the subdivisions 


Ac the different marls are laid down, 
the owner of each lot may use all such 
roads as may be reasonably necessary 
for convenient access to Ac ogress from 
a public road. — Itosfl r. Hite’h Exe- 
cutor (1899). 10 8. C. 139.— S. AF. 

b. Division of property by mle.] - • 
B., owning land in fee, rjonveyed part 
of it, on which wem two bouses, to 
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Sect 2 . — Existing by express grant: Svb-secL 5. 
Sect. 3 ! Svb’s ecis. 1 2 , A. /?.] 

were built : — Held : pltf . was entitled to^ a con- 
veyance of B. together with the ways, rights & 
appurtenances to the premises belonging & there- 
fore a roadway over a portion of S. for the apparent 
use of [B. would pass to pltf. — Nicholls v. 
Nichou^ (1899), 81 L. T. 811. 

See, ahio, No. 249, ante. 

Effect of general words.] — Part III., Sect. 1, 
sub-sect. 0, B., ante. 

Effect of Conveyancing Act, 1881 .] — Sec Part 
111., Sect. 1, sub-sect. 6, C., ante. 

Ways of necessity.] — See Sect. .3, sub-sect. 2, 
post. 


Sect. 3.— ARISING BY IMPLICATION OF LAW. 

Sub-sect. 1. — In CIenekal. 

See, generally, Pari 111., Sect. 2, sub-sect. 1, A., 
ante. 


Sub-sect. 2. — Ways op Necessity. 

A. In General. 

608. Nature of right — Necessity- Not con- 
venience.] — Dodo v. Burchell, No. .567, ante. 

009. .] — Londo : CoHPN. v. 

Riggs, No. 027, %n)st. 


610. Exception to rule against derogation 

from grant.] — IjONDon Oobpn. v. Riggs, No. 027, 
post. 

611. What Is a way of necessity— No other 
access to land.] — OmcHESTEii v. Lethbridge, 
No. 668, post. 

012. .] — Osborn v. Wise, No. 001, 

ante. 

613. Carriage way.] — Osborn v. Wise, 

No. 001, ante. 

614. Wrongful stoppage of existing way— 

Creation of new way.] — A., the owner of a close 
situate within a close belonging to B., had a pre- 
scriptive right of way through B.’s to his own ; 
24 years ago B. stopped up the old way, & made a 
new way which was used ever since, but lately B. 
stopped up the new way. In an action brought 
by B. against A. for going over the new way : — 
Held : A. could not justify using this way as a 
way of necessity, but lie should either have gontj 
the old way & thrown down the inclosure, or 
brought an action against B. for stopping up tlie 
old way. The new way was only a way by 
sufferance during the pleasure of both parties ; & 
B. by stopping it up determined liis pleasure.— 
Reignolds V. Edwards (1741), Willes, 282 ; 125 
E. R. 1173. 

Anmtuiion : — Refd. Hrand Suii’ey Cauul Co. v. Hull (1840), 

0 h . J. O. P. 829. 

615. Land bounded by public highway.] — 

Titchmarsh v. itoYSTON Waiter Oo., Ja’d., No. 

188, ante. 


deft., l)y dwd, etc. A lane tlien 
existed ov^er B.*s land, &: was used us 
a nieans of occtiss to the two bouses. 
I'ltf. claimed tiUo under B. by a sub- 
sequent convcjyancc : — JJrld : the right 
to use the way passed by th($ deed l>o 
deft.— Adams v. Louguman (1870), 
30 U. C. 11. 247.--CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— A. 

608 i. Nature of right — Nercssity — 
Not convenience.] — A way of necessity 
is founded on iioeessity, not on coii- 
vouioiK'X), & the foundation of the right 
is tlK» fact that the lands convoyed are 

f ihysioaUy inaocossiblo oxoopt by pass- 
iig over other lauds. — Fitciteit r. 
Mellow (1898), 20 O. ll. C. -CAN. 

608 ii. .] — Hitddle- 

STONB V. Love (1901), 13. Man. h. ll. 
432.— CAN. 

608 iii. .] — The quos- 

tion whether giunteos of land thereby 
acquira a right to use a pathway over 
other laud of tho grantor is one that 
must bo determined by tho necessity 
of the way claimed. Sc not by its con- 
yenieiioo or its ofleot in enhancing the 
value of the laud granted. — F ullerton 
V. lUNDALL (1910), .52 N. S. 11. 354 ; 
44 D. L. ll. 306.— CAN. 

608 iv. .] — In a suit 

for an injunction to I'ostraiu deft, fitim 
using a path on pltf.'s land : — Held : 
the use of the path was absolutely 
ueeossai'y to the enjoyment of deft.*s 
tenement. Sc thoi'o was an easement of 
necessity. — Chabu Sdbnokar v. 
Dokoubi Chundeb Thakoob (1882), 
I. L. K. 8 Calc. 966 ; 10 C. L. It. 677.— 
IND. 

608 V. — .] — If A. has 

a means of aoooss to his property 
without going over B.*b land, A. can- 
not claim a right of way over B.*s 
land on tho groimd that it is the most 
convenient means of access. — K bish- 
namabazu V. Mabraju (1905), 1. L. H. 
28 Mad. 496.— IND. 

608 vi. .) — ^An ease- 

ment of necessity is an easement with- 
out which a property cannot be used 
at all. Sc not one merely neoessary to 


the reasonable onjoyincnt of the pro- 
perty. — SUKHDEI V. KEOAH NATH 
(1911), I. Jj. n. 33 AU. 467.— IND. 

698 vii. A lease 

demised certubi piumlses, “ with the 
rights, members, sc appurteiiaucos 
thereunto belonging or in anywise 
appertaining.** Evidence was given of 
the enjoyment of a right of way, by tho 
occupiers of the demised premises, over 
the promises of the lessor, imdcr wliom 
dofts. claimed, for more than forty ycai-s 
before action brought ; & that tlic 
right of W'ay in question was essential 
to the onjoyinout of the demised 

I ►remises ; — Held : tho right of way 
teing essential to tho beneficial enjoy > 
ment of tho demised proinises, iiossod 
under tho word appurtonaiices. — 
Kavanauh V. Coal mininq (3o. of 
Ireland (1861), 14 I. C. L. U. 82.— 
IR. 

608 viii. As be- 

tween a lessor Sc lessee, tho proper q uos- 
tion to be left to a jury, os to the right to 
a way of necessity. Is whether the case- 
ment was, at tho time of gmuting the 
lease, necessary for the fair & roason- 
ablo enjoyment of tho demised pre- 
mises. — GBUAOnTY V. M*Oann (1872), 
I. R. 6 0. L. 411.— IR. 

608 ix. .] — In an 

aotion for a declaration of a right of 
road, tho evidence showed that pltf. hod 
ooooHS to &, ogress from his farm by 
another practicable but much more 
circuitous road ; — Held : pltf. was not 
ontitlod to have it declai-od that tho 
road was a road of necessity. — V an 
SCIIALKWIJK V. Du PLESSIS (1900), 
17 S. C. 464.— S. AF. 

611 i. Whai is a way of necessity — 
No other access to Jana.]— A way of 
neoessity over lands of a grantor can- 
not bo claimed whore the grant«H) has 
any other w*ay of access to his land. 

Qu. : whether a way of necessity 
can arise where tbo lands of the grantoi^ 
are not land-looked by those of the 
grantor. — ^M oLernon v. Connor (1907 ), 
9 W. A. L. R. 141 AUS. 

611 ii. .1 — Tubnbuix V. 

Mbbriam (1856), 14 U. C. R. 205.— 
CAN. 


611 iii. .]--Ratohfobd r . 

Kinneak (1858), 2 Thom. 407.— CAN. 


611 iv. .] — Tho luero fact 

; that a pei’son will sulTer considerable 
inoonvtmiciieo if lie bo not allowed to 
use a certain I'oad is not sutllcient to 
eonstiiiite suoli itiad a way of nocossity ; 
but iclief will bo given if the only 
I alternative route is practically im- 
possible. — Van Sohalkwijk e. Du 
pLKSSia (1900), 17 8. C. 464.— S. AF. 

611 v. .] — In an applica- 

! tiou in which appets. claimed os a way 
I of necessity a road over i'csp.*s groimd 
1 1^1 enable thorn to have direct access 
from tho respective dwellings t-o tho 
< nouiest railway station, it appcai-ed 
I that appets. could obtain access to 
! tho station by another pi’acticable but 
slightly more circuitous itiutc, u i-oad 
running along the poition of their land 
I furthest away from their dwellings : — 
I Held : tho fact that the road claimed 
I was a irioi'e convenient one did not 
ontiUo appets. to claim it os a way of 
> nocossity having regard to the other 
i pi'octicablo road open to thorn.— - 
I Carter v. Drtfjueyfji (1913), 34 
N. Ii. R. 1. — S. AF. 

! 611 vi. .1 — In a claim for 

! a way of necessity the claimant must 
. show that he has no reasonable 
Bufflcieiit ac/CesB to tho imblic rood 
. for himself Sc his servants to enable 
I him, If ho is a farmer, to coiTy on his 
I fanning operations. If he has an 
' alternative x'outo to the one claimed 
; which runs over one or more inter ven- 
; ing properties, although such i*oiite 
may be loss convenient Sc involve a 
i long journey, so long as the alternative 
! route gives him reasonable access to 
! a public road, he must be content, Sc 
, cannot insist on a more direct approach 
over his ntdgb hour's property. — L entz 
V. Mullin, 119211 E. D. L. 268.— S. AF. 

615 i. iMnd hounded hy public 

highway .] — ^There is no implied grant 
. of a way of necessity over lands ad- 
j joining when the laud granted is 
I bounded by a public road, evon though 
the sold road may lead nowhere. — K iddi - 
FORD V. Foreman (1910), 29 N. Z. L. R. 
781.— N.Z. 
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616. When right implied.] — Goudok v. Ogilvie, 
No. 200, ante. 

617. How pleaded.] — A person who prescribes 
in a que estate for a private way, cannot justify 
going out of it on the adjoining land, because the 
way is impassable. A way of necessity cannot be 
pleaded generally, without showing the manner 
in which the land, over which the way is claimed, 
is charged with it. — Bullard v. Harrison (1815), 
4 M. & S. 387 ; 105 E. B. 877. 

Annotation : — ^Mentd. iiiifisoll v. Shonton (1842), :} Q. B. 449. 

B. When Right arises. 

618. General rule — ^Tltle by grant — Express or 
implied.] — Proctor v. Hodgson, No. 293, ante. 

619. Personal or statutory.] — The 

parties liave admitted, though upon what facts or 
what view of the law we do not know, that deft, 
has acquired a title in fee simple in possession, 
under the Statutes of Limitation, to the two plots 
of land. The one point argued before us lu^s been 
whether, assuming the i)remises to have passed 
to deft, by virtue of Stat. Limitations, a light of 


way over this approach inevitably came into 
existence over pltf.’s remaining land as a way of 
necessity Si> as distinct from any other way. 
Tliere is nothing in Stat. imitations to create 
ways of necessity. The statute does not expressly 
convey any title to the possessor. Its provisions 
are nc^gative only. We cannot import into such 
negative provisions doctrines of implication that 
would naturally arise where title is created either 
by express grant or by statute^ enactment. The 
doctrine of a way of necessity is only applied to a 
title by grant, personal or Parliamentary. Upon 
the hypotheses we are obliged to assume the title 
l-») the right of way can only bo maintained if the 
statute gives it, which statute, liowever, does not 
apply to a right of way. It is not contended that 
the statutory enactment as to easements applies. 
We are therefore, unable to agree with the learned 
judge below {per Our.). — Wilkes v. Grkbnway 
(1890), 0 T. L. B. 449, O. A. 

620. Implied grant.] — Clark v. Co(jgj:, No. 
232, ante. 


616 1. W/it’n riffht implied,] — Upon a 
Hcvoranco of torionioiit^, oascmcnt« 
nsod 08 of ncccRsity, or in their imturo 
eoiitinuouH, will poKs by implication of 
law ; oasomontH not contiuuonH or 
apparent, but used from time to time 
only, will not, A riffrbt of way Is not 
such H continuous oascinont as to pass 
liy implication of law W’ith a jfrant of 
Ihcj land ; only a way of necessity will 
HO pass.- Hauiub V, Smith (1876), 40 
U. C. It. 88. -CAN. 

616 ii. .] — C, convoyed to K. 

fifty acres of land & also a strip twenty 
feet wide, 1o the south, to give access 
from the fifty ac^n^s to the town lino. 
It. moilffu^ired to C. the fifty ocivs, 
but not the twenty feet strit», & th(Mi 
(‘ouveyed the strip to N. Afterw'ards 
IL conveyed the fifty aoivs to his son, 
subject to (!.'8 mtfire.. Hi on the same 
day Grave him the occupatioji, undcj* 
an agrooiuent for sale, of tho odjoiiiinpr 
fifty acres to tho west. The son 
nilired. to ])ltf. Ilie fifty aortas conveyed 
to him. Durinfl: tho possession of It. I 
& his son they got access from tho 
«‘ast fifty acrcis to tiic siiie line through 
the west fifty acres owned by It. The 
airreeineiit for sale of tho west fifty 
aertss to the son having been cancelled, 

&. It. having i-efnsed to allow a tenant 
of his son of the cast fifty acres access 
t^ the Bide line through tho west fifty 
acres, plLf. brought this action against 
It., C., & N. : — //cld : pltf. was en- 
titled to a declaration of tho existouce 
of a way of necessity through tho west 
fifty acres, which was given by way of 
implied grant when It. convoyed to his 
son.— Lupi’on V, lUNKlN (1889), 17 

0. 11. 699.--CAN. 

616 lii. .1 — If at tho time a land- 

lord lavh out a farm for letting there is j 
a usual & manifest way of access from 
Jt to the high road through other lauds 
of tho lanmord, & if he demises tho 
farm with tho appuitcnauccs & all , 
easements usually enjoyed with it, ' 
the way will pass, even under a parol 
demise from year to year, although ; 
the way was not a Btrictly legal way ' 
of ucooasity, but a way the use- of whi<m 
xv^as essential to tho convenient use of ' 
the farm. — Ulanoy v. Btbnr (1877), 

1. K. 11 C. L. 355.— m. 

616 iv. . ] — Where part of an 

estate was sold to a tenant as agent for 
tho purchaser, & the only practicable 
nutans of access to such part was u . 
strip of land which to ail outward 
appearances was, &. was believed by 
the vendor & such agent to be, a public 
roM, sc had always been usi‘d as th«s 
only road to the part of tho land soUl, , 
^ such strip of land turns out to be tho 
I^peity of tho vendor, the road is In i 
tne nature of a oontinuous Sc apparent 


I quasi-casement, & the contract for 
sale would include in it by im]>lication 
a contract grant a right of way over 
the strip of land in question. — D uivkk 
l’. 0TA(M> & SoiJTHl.ANl> INVKHTMKNT 
Co. (1903), 23 N. Z. L. J{. 111.— N.Z. 

c. Nrcpsffit}/ mvsl he vlrarlu jwovcaI.^ 
— Lonimjn Si. S. A. Kxi'Ixjuatkin 
C o. V, BULIVONTRIN MIMNO Co. 
(1890), 8 S. C. 65.— S. AF. 

I PART VII. SECT. 3, SUB-SECT. 2.- B. 

618 i. (Jemral rule — 7Vttc by (franl — 
Kxprrm or bnplied,] — If, at the time 
a landlord lays oxit a farm for letting, 
there is a usual & manifest way of 
lUMx^ss from it to tho high road through 
other lands of tlie landlord, Sc if bo 
I demise the fonu with tho appuiie- 
; nances & all easeuutntH, etc., usually 
1 enjoyed with it, tlie way will pass, 
even under a parol demise fitim your 
to year, although the way xvas not a 
strictly legal way t»f necessit.y, hut a 
way the use of which xx'as cssenMal to , 
the conxenient use of the farm. - i 
f^LANov V. Hyknk (1877), I. R. 11 C. J.. : 
355.— IR. ! 

i 618 ii. - .] A pro- 

I I>rietor of a picMxi of laud ha;^ no rigid. I 
I to ucMxtss theiel-o over the lands of ids 
I neighbour iiiendy beruiuse he has no 
other nutuns <if access. — M knzikk v. 

' Bkeadalbank (No. 2) (1901), 4 F. (Ct. 

: of Sess.) 59.— SCOT. 

620 1. Implied itranl.]- B. & VV. 
i becoming entitlud in 1830, as tenants 
' in common, m a huiidred acres of land, 
made a partition thon^of by agi-ee- 
inent, whereby fifty aci*f‘S wertj allotted 
to each in s(jvcitilty. TJic fifty acres 
allotted to B. wci-u land locked, & 
there was no way out to the highway, 
except over tho fifty acres of W., 
over xvhich accordingly Jl. was allowed 
by W. to pass at xvJll. B.’s pai*cel 
subsequently bccaiiic vested In pltf. 
under conveyances granting not only 
tho land, but also all ways, etc., thei-e- 
xvlih used & enjoyed. 7'hc right <»f 
way bad betui used by pltf. Sc his pre- 
deocHHors In title for over thirty 
yearn : — Held : it xvas not necessary 
for him to shoxv any expivss grant of 
tho right of way by deft., or bis pre- 
docesHors in title. — Dixon r. ('rosh 
(1884), 4 O. U. 405.— CAN. 

620 ii. .1- Idtf.wustbe (ixvner of 

a farm about two-thirds of xvhicii was ■ 
he 4 ivily wooded. Sc tho rest clcarwl Sc I 
cultivaUsl. Deft, became I lie pur- : 
chaser of the trees Sc timlwr upfin the 
land under an agi-eemcnt xvhich pro- ; 
vided, among other things, that tho 
purchaser should have “ full liberty ' 
to enter into Sc upon tho lands for tho 
purpose of removing the trees & timber 


' at such times & in such manner as he 
! may think proper,** hut reserved to 
i pltf. tho full enjoyment of the laud 
" save Sc in so far as may be necessary 
. for the cutting Sc n'liioving of 1 lie trees 
& timber.** To have removeil the 
timber through tho wooded land at the 
; time it was removed would havo 
! involved an expenditure xvhich would 
have possibly amounted to u sacrifice 
of the greater poi*tioii of the timber : - 
Held : clefts, bad a right to remove the 
timber by the most dii-ect & available 
route, provided they acted in good 
falLli & not uureiisonably. Sc the re- 
servation in favour of pltf. did not 
minimiso or modify dofL’s right, iindcu* 
the general grant of tho trees, to romovu 
tlie IrtKis across tho cleaied land. — 
STEPHENS V. GuKHON (1893), 22 

S. D. li. 01.- CAN. 

620 iii. .] — K. oxvnerl lands over 

I whieli ho had for years utilised a road- 
way for coiixx‘iiieiit piU'iioHOs. After 
his death deft, hocame owner of tlie 
middle portion, the parcxls at either 
end passing to pltf., xvho conliinied te 
use the old roa<lwttj% os a winter road, 
for hauling fuel fmm his wood -lot to 
Ills i*OKidcucc., at tho other end of tlio 
pnipei'ty. 'J hough tho tliroe pumis 
fronU'd upon a public highway, this 
was the only practical means pltf. 
hatl for the hauling of his winter fuel, 

, owing to a dangerous hill that prevented 
I him getting it ofii the wood-lot to thu 
I highway. Theitj was not any formed 
; road ueross the lands, but merely a 
fiiick upon tho snow during the winter 
; months. Sc tho way was not used at 
I any other season of the year : - -Held : 
j tlie eircumsianccs in which tho roail- 
; way hud been used did not supply 
siifilcieut reason to infer that the way 
' xvas an easement of necessity aiipur- 
: tmiant or appoiiduut to tho iunds 
formerly helcl lii unity of possession, 
which wouJd without spixiial grant 
pass by implication, upon tho scvoraiieo 
of the tiuiomeuis. — Knock v. Knock 
(1897), 27 S. O. U. 004.— CAN. 

620 iv. .1--In a suit for un in- 

juuetiou to resirain deft, from using 
a path on pltf.’s land: — Held: the 
use of the path, though not absolutely 
necessary to tho enjoyment of deft.'s 
tenement, was nccesHary for Its eu- 
joyiiient in thu state in which it was 
at Die time of sevoruiico ; & oh the 
easement was apiiurent Sc contJiiuous. 
there was a presumption that it passed 
xvifh deft.*H teiieiiicrit. — (*iiAiti; HUH- 
NOKAitr. Dokottri CnuNliER Thakoor 
( 1882). I. L. K. 8 Calc. 950; ]u 
C. L. it. 577.-- IND. 

620 V. . ] -Where A. sold a portion 

of a property & there was an existing 
access to it through another poition 

H 2 
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Sect, 3. — Arisiny hy impHcalioti of law: Svh-aect, 2, 
C, & />.] 

621. .] — Olupield’8 Case (1608), Noy, 

123; 74 E. R. 1087. 

622. .] — (1) Where one as a trustee con- 

veys land to another, to which there is no access 
but over the trustee’s land, a right of way passes 
of necessity, as incidental to the grant. 

(2) If the owner of two closes, having no way 
to one of them but over the other, part with the 
latter without reserving the way, it will be re- 
served to him by operation of law. — ^Howton v, 
FiiEAiisoN (1798), 8 Term Rep. 50 ; 101 E. Jt. 
1261. 

Annotations: — As to (2) Refd. Holimw v. Gorhif? (1824), 1) 

Mocn*t% C. 1*. 1(16 ; Pinninffton v. Gallaiid (1853), 1 C. L. 11. 

819. 

.] — See, generally. Part III., Sect. 2, sub- 
sect. 1, C., ante, 

623. Implied reservation.! — Dutton v, Tayueu 
( 1700), 2 J.ut. 1187 ; 125 K. R. 819. 

Annotniions : —Coxad, Howtoii v. Fn-awin (1798), 8 Tt?rni 

Pop. 50. Refd. HoIiiioh V. UoriiiK (1821), 9 Mooi-c, (J. P. 

166; IMiiiiiiiKtoii r. (laUancl (1853), 9 Exch. 1 ; Proctor 

r, Jloil^Hon (J855), 10 Kxch. 824 ; Wlicohloii r. PurrowH 

(1879), 12 Ch. ]). 31. 

624. --- — ,] — IIowTON V, Fueauson, No. 622, 
ante, 

625. .] — PlNNlNGTON V, GALLANU, No. 

165, ante, 

628. — “ .1 — On the sale of land to a purcliascr, 
who has notice that the adjoining !and is to be 
laid out in building in a manner which will make a 
right of way over the purcliased land necessary 
to the vendor, such right of way is reserved ^ the 
vendor by implication as a way of nciciessity. — 
Davies v, 8eau (1869), L. R. 7 Eq. 427 ; 38 
L. J. Oh. 545; 20 L. T. 56 ; 17 W. R. 390. 

Amwiations Whenddon v. lliirrowa (1879), 12 (Jh. 

J). 31. Refd. Alien V, Seekham (1879), 11 C!h. 11. 790. 

627. Operating as re-grant.J — Where the 

owner of a close sun*ounded by his t)wn land grants 
the land & reser\’es the close, the implied right to 
a way of necessity to & from the close over the 
land operates by way of re-grant from the grantee 
of the land, & is limited by the necessity which 
created it. This rtj-grant, however, docs not 
create a right to a way of necessity for all purposes 
for which the close may at any time be used, but 
only such a right of way as will enable the owner 
of the close to enjoy it' as in the condition it hap- 
pened to be at the timcj of the re-grant. For 
instance, if at the time of the rti-grant the close 
was agricultural land, the owner of the close can 
only claim such a right of way as is suitable to the 
enjoyment of land in that condition ; he cannot 
clainL a right of way suitable to the usei* of the 
close as building land. 

(2) Semble : the same rule applies if the grant 
is of the landlocked close with an implied grant 
of a way of necessity over the surrounding land. 

(3) It seems to me to have been laid down in 


very early times . . . that the right to a way of 
necessity is an exception to the ordinary rule that 
a man shall not derogate from his own grant 
(Jessel, M.R.). — London Oorpn. v, Riggs (1880), 
13 Ch. 1). 798 ; 49 L. .T. Ch. 297 ; 42 L. T. 580 ; 44 
.1. P. 345 ; 28 W. R. 610. 

Annotations : — As to (1) Apld. Mid. Ry. v. Miles (1886), 33 

Ch. D. 632. Refd. Herfl v. Acton L. B. (1886), 55 L. J. (Jh. 

569; Tail Vale Hy. v. Cardiff Uy., [1917] 1 Ch. 299. 

Generally, Refd. Brown r. Alabaster (1887), 57 L. J. Ch. 

255. 

628. .] — A railway co., under the 

powers of a special Act & of Railways Clauses 
Act, 1845 (c. 20), bought a piece of land on part 
of which it made three railways, leaving the i‘est 
of the land within the triable formed by the 
railways, except two small pieces on the west of 
its lines. The landowner from whom it bought 
owned the adjoining land on the cast. This he 
afterwards sold, but acquired a right of way over 
it. He had also bought the two severed pieces 
on the west. The convciyances to the railway 
: CO. did not include the minerals under the land : — 
j Held: (1) as under the special Act & under 
: Railways Clauses Act, 1845 (c. 20), s. 80, the land- 
I owner when lie sc>ld the land was entitled to make 
j ])assage3 under the railway from his land on tlie 
i east, no right of way over the railway for the piir- 
■ pose of working the minerals would be imiilied, At 
he had not now such right of way ; (2) being 
neither “ owner, lessee, or occupier ” of the land 
t-o the east, lie had no right, under Railways 
Clauses Act (c. 20), s. 79, to work the minerals 
on the land wdthin the triangle by means of pas- 
j sages under the railway ; but he might work the 
minerals from the pieces of land on the west, & 

I under s. 81 get compensation for extra expenses ; 

I (3) under Railways Clauses Act, 1845 (c. 20), s. 79, 
the owner of the minerals might, having lawfully 
I made a communication with the land sold to the 
! railway co.,'work the minerals by oiien workings, 

! that being the usual mode of working such minerals 
, in the districit where the same were situate, 
i It seems clear on the authorities with regard l-o 
j rig] its of necessity that where a grant is made 
; with an exception or rt'servation in favour of the 
I grantoi*, the so-called rights of necessity or im- 
1 plied rights which under that reservation pass to 
I the grantor take effect by way of regrant by 
grantee to grantor & are limited by the necessity 
of the case (Stirling, .7.).— Midi and Ry. Co. r. 
Miles (1886), 33 Ch. D. 632 ; 55 L. J. Ch. 745 ; 
55 L. T. 128 ; 35 W. R. 76 ; 2 T. L. R. 775. 
Annotations As to (3) Apprvd. Riiabon Brick & Ton-a 
Cotta (^>. V. O. W. Uy., (1893] 1 Ch. 427. Generally, 
Mentd. G. W. Ky. r. Blades, 11901] 2 (Jh. 624 ; Howlcy 
Park Coal & Caimel Co. r. L. & N. W. Uy., fl913J A. C. 11. 

; ,] — See, generally. Part III., Sect. 2, sub- 

I sect. 1, B., ante, 

! 629. Not under title by escheat.] — Proctor v, 

! Hodgson, No. 293, unic, 

! 630. Not under possessory title- Acquired under 


which ho resen’cd thej-c was an 
implied irraiit of access thmuffh the 
i-eservtMl portion. — Walton Bhothkbs 
V, Glasgow (MAGisntATKS) (1876), 3 j 
U. (Ct.. of 8 o 8S.) 1130; 13 Sc. L. 11. , 
646.— SCOT. 

623 i. Implied reservation .] — A right , 
was of necessity to land. suiTovindcd by 
other lands, is eivutod as well in the 
case where the grantor giunts the ; 
reversion cxp<x’tant on the determina- ^ 
tiou of the outstanding leases in the . 
surrounding lands, himself retaining ' 
a similar reversion in the lands sur- | 
rounded, os when the grantor, being in i 
actual iiosscssion, grouts the sur- 
rounding lauds tbemsolves, retaining 
the lands surixiundod : although at the 
time of such grant the tenant of the 


land suiTOundod has another way of 
access thei-oto, to continue during his 
lease. — Nuoknt v. Cooper (1854), 7 
Ir.Jur. 112.— IR. 

d. Ihtrchase of land adjoining pvr- 
chaacr*s land-— Claim of way of necessity 
over vendor's land,] — A person pur- 
chasing a plot adjoining his own land, 
& having acceas to the plot through bis 
land cannot acquire a way of necessity 
over his vendor’s land of which the 

S lot formed a part. The fact that, if 
16 plot had been sold to a third person, 
ho would have acquired a way of 
necessity, does not effect tho question. 
— Poona City Municipauty v, Vaman 
ItAJAHAM Gholap (1894). I. L. U. 19 
Bom. 797.— IND. 


e. .] — If a proprietor 

buys land adjacent to his own pro- 
perty the pi-esumption is that ho is 
to enter It from his own property. — 
CULLE.NS V. CAMBUSRARRON Co-OPERA- 
TiVK Society, Ltd. (1895), 23 U. (Ct. 
of Sess.) 209 ; 33 Sc. L. U. 164 ; 3 
S. L. T. 168.— SCOT. 

f. Owner building on whole front- 
age — Claiming leay of necessity to back 
of premises .] — ^An owner of land 
fronting a street who builds upon the 
whole of his frontage is not thereby 
entitled to a way of nccessit)' over hfs 
neighbours’ land in order to get to the 
back of his premises. — Boss* Exk- 
CITTORS V. UiTCHiE (1898), 19 N. L. U. 
103.— S. AF. 
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statute of Limitations.]— Wn,KES r. Giieknway, 
No. 610, anie, 

C. Exicul of Right. 

631. General rule — Limited by necessity.] — A 

way of necessity is limited by the necessity wiiich 
created it, As ceases, if at any subsequent period 
the party entitled to it can apjiroacli the* place 
to which it led, by passing over his own land. — 
IIoi^MES V. Goring (1824), 2 Bing. 76 ; 0 Moore, 
1). r. 166 ; 2 L. J. O. S. G. P. 134 ; 130 E. R. 233. 
Ann 4 itntion ^ : — Dbtd. Proctor v. Hodefrioii (18r»r)), 10 Kxcli. 

821. Consd. Pearson v. Spencer (18U1). 1 P. & S. 071 ; 

ParliHhiir r. Onibb (1881). 18 Ch. J). OlO. Beld. Dcucon 

r. S. K. Py. (1880), 01 L. T. :i77. 

632. .] — Where the owner of a farm 

severed it by wiU among his two sons & the moiety 
devised to one son was landlocked, excerpt where it 
abutted on the moiety devised to the other, yet 
the will made no mention of any ways whatsoever : 
— RM ; some way passed by implication under 
the will & the w'ould look at the previous occupa- 
tion of testfitor’s propeHy, to see what way was 
meant by him to ])ass. 

T^iuh^r such circumstances, where the access to 
the landlockfid pivmises, & to the farm buildings 
upon them, Jiad been in testator’s lifetime by one 
particular road across the moiety devised to the 
other .son, & the enjoyment of the landlocked 
pi'emises, in the states they were in when devised, 
was not complete without this particular road : — 
Held : this load passed under the will, Ac was not 
merely a way of noce.ssity. Scmhle : if a way of 
necessity only had passed the way would have 
been limited by tluj necessity. — Pkarson v, 
Spencer (1803), 3 B. Ac S. 701 ; 8 L. T. 100 ; 11 
W. R. 471 ; 122 E. R.. 285 ; sub nom, R, v, Pear- 
son, 1 New Rep. 373, Ex. (-h. 

A nnofations : — Consd. Prowii r. Alabastor (1887), .37 C3i. 1>. 

ISM); AVc‘Ht Pi^ckhani Vicar it (^ntrchwnrdciiH r. Gcuiy 

(1888), TriKt. 18S) ; PhillipM r. Low. IJ8!)2J 1 Ch. 47; 

liuiisfonl V. Japro, [1921] 1 Cb. 322. Refd. DorUl u. 

Riiichcill (1862), 1 H. A'. C. 11.3 ; Holton v. Holton (1879), 

U Ch. J). 968 ; Hr(*tt r. ClowHcr (1880), .3 C. P. D. 376 ; 

Ford r. Met. A Mcl. DIkI. Hys. (1886), 17 Q. H. 1). 12 ; 

Deacon v. S. K. Hy. (1889). 61 L. T. 377 ; NichollH r. 

Nieholls (1899), 81 L. 3\ 811 ; Milner’s Safe CJo. tJ. (L N. 

A (3(y Hy.. [19071 1 (3i. 208 ; Schwann v. (Jotton, 119161 

2 (3i. 459. Mentd. Poldcn V. Hastard (186.3), 4 H. & S. 

258. 

633. .1 — Tx)N1)on Corpn. v, Riggs, 

No. 627, ante. 

634. .]— Midland Ry. (’o. v. Miles, 

No. 628, ante. 

635. Limited to necessity at time of grant.] — 

Ballard v. Dyson, No. 690, post. 


636. No larger right acquired by extended 

user— Or licence of grantor.] — Gaypord v. Mop- 
PATi’, No. 230, ante, 

637. Carriage way — To house being built 

— To house when built.]- Osborn v. Wise, No. 
601, ante. 

638. Agricultural land — Subsequent user 

for building.] — J^ondon Corpn. r. Rtogs, No. 
627, an/r. 

639. Subsequent user for sewage 

works — Purpose known to vendor.] — A local 
l)oard, being authorised by a provisional order of 
tins Local Govt. Board, conlirmed by Act of 
I’arliamcnt, to take hind for scwagcj works, gave 
notice to treat for land of which pltf. was tenant 
under a building agre<mont. Tht? land had been 
agiicultural land, to whicli the occupiei's liad had 
access by a path, called a warplc-way, used only 
for agricultural purpos(*s, but since the building 
operations had been coiumcmccd tlio path, wliich 
was the only mode of access to the land, As ran 
across land also lield by pltf. under the building 
agreement, had been us(»d for the cartage of bricks. 
The amount to be paid for the land ttiken Sc for 
compensation for damage was fixed by an umpire. 
At pltf. ns “ beneficial owner ” assigned his interest 
to the board by a deed which contained a full 
recital of the cii*cum stances under wliich the land 
was being acquired by the board. Tlie board used 
the path for the (!ai*tiige of materials for tljc? 
sewage works ; Hetd : inasmuch as the land was 
being acquired for definite j)urpoBcs, wliich pur- 
poses wei'e known to jiltf. at the times of the arhn. 
At of the conveyance, tlnj extent to which the board 
was entith'd iindei’ the conveyanc(» to use the right 
of way was (ui-extensive with the purposes for 
wliicii the hind was acquired, As th(i board was 
entitled to ustj tlsj right of way for all purjiosos 
connoct(‘d witli sevvag<< works. —S erff AevroN 
l^OPAL liGARD (I8S6), 31 (Ml. D. (*>70 ; 55 J.. .1. (Mi. 
569 ; 51 Ji. T. 379 ; 31 VV. R. 5(S3 ; 2 T. L. ll. 2Si. 

D. (bourse of Way, 

640. By whom determined - Grantee.] — Morris 
?*. 1i3u(jington, No. 49, ante. 

041, .. -- Grantor— Choice of alternative ways.] 

— A contract to sell land with the apjnirtenancc^s 
do(‘s not ])ass a riglit to a way to the land sold 
which the V(»ndor lias used over adjoining land of 
ids own. Wliere a grantee is entitled to a way of 
necessity over anutJier tenement belonging to the 
grantor, Sc there are to tlie tenement granted more 


PART VII. SECT. 3, SUB-SECT. 2. — C. 

631 i. Gcvrral rule — l.imiied hy 
lurcssity.) — A rierhi of way by iioocsKit y 
f'un be* claimed no fuilher than the 
uctuul neecHHity of the ciiho demandK. 
— Pkaioimc V. IloDQEP (1876). Huch. 
(» S. AF. 


636 i. T /united to ncceHsily at time < 
f/mid.]— Part of a farm waa set apai 
ns a faniily burial plot & parcel of tt 
larin was conveyed to deft. *8 pn 
decei^or in title, “Have & oxcci 
nb(mt ono-quarter t)f an ari*e of sai 
lands uHcd as a Imiying ground. 
GiHj of the family cixictod on what h 
supposed to be the plot, a inonuinen 
to two of his aneostoTs. & siirroundc 
the supposed plot with a hedge 

o*®, [“‘Pill’d way of iieccsHlt 
uas limited to purposes for which th 
to bo reserved.- 

HXfi . "r o. c. J 

686 ; 6 O. W. U. 4 62. — CAN. 

ft "“” d— Pltf. was the owner c 

'Which inimedlatol 
j^joined an historical moat couslstin 
o** which timber wa 
I which was ooinpletol 
of occupatio 

n persons, some of whom were tenant 


of JO., & otli(!rs of whom, iucliidiiig ]dlf.. 
had purchased Iheir holdini^ from him. 
The moat, which had never within 
living memory been used for oitllnary 
agricultural purposes, but had been 
preserved us an object of antlifuarlaii 
mteivst, was approached by a path 
leading to it from the county road 
over the lands piirehostid hy pltf. 
Deft, purtdiased the fee simple of Uit; 
moat from 10. & subsequently luo- 
ceeded to cut down the timber growing 
on the moat, & to remove it by th<* pass 
leading to the eounty mad, elumdrig 
that he had a right so to use the pass 
as a way of uocessily. In an action 
for ail injunction brought i>y pltf. 
against ("eft. : — Held: deft.’s right to 
use the pass as a way of necessity was 
limited to such use as was suitaldc or 
necessary for the enjoyment of the 
moat in the condition in which it was 
at the date of tbo original scveraiiee 
of tho lands ; & deft, was accordingly 
not entitled to use tho pass for tho 
purposes of carting felled timlier with 
horses & carts. — M aouike r. Hkownk, 
II921J 1 1. ll. 148.— IR. 

635 iii. .1— A piece of land was 

described in a disposition as being 


bounded on one side by a roadway. 
3’hiH romhvay was the privaUi pmperty 
of tlie disiioiior ; it was fenced oiT 
from the subjects sold. He at tiio date 
of the sale accAiss to tiiese Nubjocts 
was (d)tAinod by a small gate, which 
opened oil to the m ivato roofl close 
to ita junction with a public road : — • 
Held : tho disponee was only '*ntlUod 
to a eontliiuoiUK) of the existing aecess, 
& hud otherwise no right to uso tlie 
nivate road os an access to the sub- 
eels sold to him. — Lof'rrj'r’a I’uuhtkkh 
V. lIiaiibAND JlY. Co. (1892), 19 U. 
(Ct. of Sess.) 791 ; 29 Sc. 1.. JL 670.— 
SCOT. 

PART VII. SECT. 3, SUB-SECT. 2.— D. 

g. Hy whom dela mined.] — Whoh> 
the Jaw implies a gmnt of a right of way 
of necessity, the right of selecting the. 
Hurne. msts with the grantee, but it. 
must be a reasonably direct course. — 
Shahi'E V. Emery (1860), 2 Leggc, 
1281.— AUS. 

h. .] — Defts. were entitled by 

reason of a registemd servitude to 
waU;r their cattle at a dam Bituaic 
on pltf. *8 form, but no route was fixed 
which tho cuttle shoidd follow when 
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Sect, 3. — Arimng hy implication of law : Svh-sect, 2, 
jy.t E. ^ F. ; svi}-8ect, 3. Sec t, 4 ; Snh-sec t, 1 .] 

ways than one, the grantee is entitled to one way 
only, which the grantor may select. — B olton v, 
.Bolton (1870), 11 Oh. B. 968 ; 48 L. 3. Oh. 467 ; 
43 ,T. P. 764 ; 8u!) nom, Bolton v. I^ondon School 
Board, 40 B. T. .582. 

AnnoMionH : — Consd. He. Tcck & London School Board's 
(^jiitract. 1 189.*!] 2 CJh. 31 FoUd. He Walnisloy & Shaw's 
Ckiniract, tl9l7J 1 Ch. 93. Expld. Hansford v, Jago, 
11921] 1 Ch. 322. Befd. Deacon i>. S. K. Hy. (1889), «l 
L. T. 377. MenM. Schwann v. Cotton, [1910] 2 Ch. 120. 

642. Shortest line — Across servient tenement.] 
— Osborn v. Wise, No. 601, ante, 

643. Undefined tracks in wood.] — Schwinoe 
V, Dowell, No. 66.5, post. 

Grant of undefined way.] — Sec Sect. 2, sub-sect. 
4, ante, 

E, Transfer of liight. 

644. Without express words of grant.] — 

Beaudely V, Brook, No. 477, ante, 

645. .] — Stapt^e V. Ueydon, No. .566, ante, 

646. — Right of way incident to grant.]— 
PiNNiNOTON V. Galland, No. 165, ante, 

647. .] ^ — Watts v. Kelson, No. 2.50, 

ante, 

648. Appurtenances.] — Bolton v, Bolton, No. 
641, ante, 

V, Extinguishment of Rig^ t, 

Extinguishment of casements generally .] — Sec 

Part VI., ante. 

Unity of possession.] — See Part VI., Me(!t. .3, 
ante, 

649. Ceases of necessity — Subsequent access 
over soil of grantee.] — Hoi^ies v, Goutno, No. 
631, ante. 


Sob-sect. 3.— By Estoppel. 

650. By description of parcels conveyed — 
** Abutting on the road ** — Grantor’s land inter- 
cepting access to road.] — ^A. granted to B. land of 
unequal width, described as abutting on a road 
on his own soil. It abutted in the broadest part 
of the road, but in the nai'rowcst pai-t a narrow 
strip of the grantor’s land intervened between 
the road & the ])remibes grant-ed ; — HeJd : the 
granlior & those claiming fi*oni him were concluded 
from preventing the grantee to come out into f.he 
road over this slip of land. 


Supposing that [pltf.], which I do not believe, 
had ui his mind the intent to reserve this land, 
he could not consistently with what appears upon 
the face of these dc(ds prevent deft, from opening 
his door into tlie street, because he has described 
deft.’s land in his h'fise as abutting on the street. 
If then lie aft^^iwards prohibits deft, from coming 
there, is it not a sufficient answer to say “You 
have told me in your lease * this land abuts on the 
road,’ you cannot now be allowed to say that the 
land on which it abuts is not the road.” We are 
thci*efore of opinion that the verdict is right 
(Lord Mansfield, C..T.). — Huberts v, Karr 
(1809), 1 Taunt. 495; 127 E. H. 926 ; previouft 
proceedings (1807), 1 Camp. 262, n. 

Amwiations : — Consd. Esploy v. WilkcH (1872), L. H. 7 
Exch. 298. Apld. International Tea Stores (Jo. v, Hobbs, 
[1903] 2 Ch. 1G5. Btfd. Hoaley v, Batloy Coron. (1876), 
L. K. 19 Eq. 376 ; Hoc v. Siddons (1888), 22 Q. B. D. 
224 ; Cooke v, Ingram (1893), (J8 L. T. (i71 ; MeUor v, 
Wolmesley, [19Udj 2 Ch. 104. Mentd. Lomprici'e v, 
Humphniy (1835), 3 Ad. & El. 181 ; Furness Hy. v, 
Cumberland Co-op. Bldg. 8oc. (1884), 62 L. T. 144; 
Brockman v, Folkestone Corim. (1911 ), 76 J. P. 99 ; White 
r. Omnd Hotel, Kastboumo (1912), 107 L. T. 696. 

651. ** Bounded by newly-made streets ” 

— Streets not In fact made.] — ^By a lease, under 
which deft, claimed as assignee, S. demised “ all 
that plot of land, bounded on the east & north by 
newly-made streets,” & on the west & north by 
otlier premises of the lessor Sr. his tenants, througli 
which there was no way, “ a plan whereof is in- 
dorsed on these presents.” On the indorsed plan 
tlie site of the new streets was shown, &; was 
marked as “ new streets.” 1’iu! lease contained 
covenants by the lessee to build two houses on the 
land, & “to kerb the causeways adjoining the 
said land.” 8. afterwards granted to pltf. a lease 
of the land comprised in the site of one of the pro- 
posed new streets, whicli had, in fact, never been 
madet into a street, & pltf. inclosed the land, so 
that deft, was unable to ixjach the east side of liis 
premises. In an action against deft, for pulling 
down this obstruction \—Held : under deft.’s 
lease a right of way was granted along the site of 
tlie proposed new streets to his premises. 

The question w'e liave to detennine is, whetlier 
a privates way was granted by the lease together 
with the plan endorsed upon it. The house was 
built as contemplated by the lease, abutting on 
each of the two intended new streets.; & it is 
obvious tliat, unless a grant was expi'essed or is 
to be implied in tlu^ lease, of a way of some kind 
along both the nortli front & the east front of the 


irooccdlng in & from iho dam -livid : 
n tho abBonce of any pmvlsion to the 
ooutrary. tbo Bolootiou of tho route 1 h 
loft to tho device of tho owner of tho 
dominant tenement, &. whon ho has 
onoo oxcreisod that choico ho must 
abide by It, though It will bo open to 
tho owner of tho servient tenement 
subsoqiumtly to point out a more 
convoulont rout>o, provided that tho 
owner of the dominant touomoiit Is 
not pmjudicod in tho oxoroiso of tho 
servitude. — S mit v, Hussouw (1913), 
C. P. D. 847.— S. AF. 

k. By agreement — GraiUee — 

In default graiUor,] — A way of noeossity 
does not give to the owner of tho 
dominant tenement the Hght to cross 
any part of the servient tenement at 
pleasure, but is confined to a dellnito 
way to bo determined by the agree- 
ment of the parties, or by the owner of 
tho servient tenement, or of tho 
dominant tenement in his default. — 
Dixon v. Cross (1884), 4 O. IL 465, — 
CAN. 

l. Musi he definUe,\ — Detts. were 
entitled by I'oason of a roistered 
servitude to water their cattle at a dam 
situate ou pitf.'s fanu, but no route 


was fixed which iho cattle should 
follow when proceeding to & fi’om tlio 
dam. Dofts. claimod that they wore 
entitled to drive thoir stock, including 
sheoi) & goats, over any portion of tho 
sorvient toiiement, while pltf. claimed 
tho right to restrict defts. to a defined 
& convenient route In enjoying thoir 
rights : — Held : as tho grant in no way 
indioated tho direction or route In 
which tho stock should take nor tho 
maimor In which tho sorvltude was to 
bo oxoroisod, & as by common law a 
real sorvitudo mii^ be exorcised 
citfiWer nwdo, pltf. was entitled to 
coiiflno dofts. to a doflnod & dodnito 
route. — S mit v, Hussouw (1913), 
C. I'. D. 847.— S. AF. 

PART VII. SECT. 8, SUB-SECT. 2.- -F. 

m. Cesser of necessity — Subseguent . 
access over soil of grantee ,] — ^Whoro there 
is an implied grant of a way of necessity 
to land, & other land is ofterwai'ds 
acquired by tho grantee which gives 
him other aooess to the flrat-montioned 
land, tho way of necessity ceases, 
though the new way may not be as 
convenient as the previous one. — 
Smith v, Christie (10(14), 24 N. Z. L. H. 


I 361.~N.Z. 

n. Not hy construction of less con- 
venient public rood.] --The right to a 
way of noecHsity does not ocose by the 
subsequent construction of a public 
road by which there is less couvenlout 
access to the land .—Gardner v. Horne 
(1848), 2 Thorn. 278.— CAN. 

PART VII. SECT. 3, SUB-SECT. 8. 

I o. Hy description of parcels con- 
I ve.yed.] — B. was seised of fifty acres 
of loud. In his oertificato, M. Strooi 
was shown running thi'ough his fifty 
acres down to tho river. B. afterwaiHls 
transferred to S. two pieces of tho land . 
tho boundaries of both being described 
by roferouco to M. Street. S. trans- 
ferred one piece to P., who transferred 
to deft., & tho other to L., the do- 
1 scrintion in each case being by referon&j 
to M, Street, os in the original con- 
veyance from B. PltfS., trustees of 
' the will of L., prayed for a declaration 
that they were entitled to right of way 
' over M. Sti^t, & an injunction to 
- restrain deft, from obstructing them : — 
Held .* B. having in his transfer to S. 
j described the land os bounded by M. 

! Street would be estopped from denying 
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Part VII. — ^Rights op Way. 


house to be built, it would be impossible for the 
lessee to bring materials for the building which 
he had covenanted to erect upon the land, or to 
go into or out of liis house on the north side or the 
east side whenever it should bo built. & as the 
land was bounded to the west by land leased to U., 
& on the south by land of the lessors from wliicli 
there was no approach or access to the land leased, 
tlie house so covenanted to bo erected, could not 
be built at all ; & if, or when built, would be 
absolutely unapproachable & inaccessible. It 
must, therefore, have been intended by the parties 
that there should be either a jiublic way, or a 
lirivate way, or a way of necessity. Now the 
(;laiin to a public way was properly given up at the 
trial. 'J'he existence of a public way being thus 
negatived, it was (iontended by counsel for pltf. 
that all that could be inferred or deduced from the 
lease &. the facts of the (;ase was, that the lessee 
had acquired a way of necessity. liut a way of 
necessity exists only where the land convoyed or 
demised is surrounded by other lands of the 
grantor, & cannot be approached but by a way 
ovor the grantor’s land where no way exists, & 
which thus becomes a way of necessity. But here 
the lessor, by the grant, has expresdy described 
the land demised as abutting upon strips of land 
of his own to the north & tluj east, which he him- 
self in the lease describes as newly-made streets, 
iV- which arc distinctly delineated upon the plan, 
iSa tlH*rcin called “ new streets.” The lessor, 
thei-efore, is estopped from denying that there 
are streets wliich are in fact ways, & which ways 
J im along the north & the east fronts of the houses 
to be built on the demised lands, including deft.’s 
house, 4k of wliich streets or ways the way claimed 
in the plea to this action is a part (Kelly, C.B.). - 
Mspjj.:y V. Wilkes (1872), L. K. 7 Kxch. 2»8 ; 11 
L. .1. Kx. 211 ; 20 L. T. 1)18. 

.‘i n notations : — ConBd. FuriiOHS lly. v, Cuuiboj'land Co-<)i». 

iiUlg. Socs. (1884). 52 L. T. 141. Rofd. liolton v. London 

Seho«>I hoard (1879), 40 L. T. 582 ; Koo v, Hiddons (1888), 

22 Q. n. 1). 22 i ; Cooku v, lngi*am (1893). 08 L. T. 071 ; 

Mollor r. Walincaloy, 11905] 2 Ch. 104. 

652. Bounded by seashore” — Gradual 

accretion to land due to receding high-water mark.| 

- Jn a conveyance the land granted was describeiJ 
Jis “ situate on the seashore.” The exact dimen- 
sions of each side of the plot were theui given as 
well as its area, & it was stated that the plot was 
bounded on the south by other land of the grantoi-, 
on the cast Ac nortli respectively by siJecilied 
roads, Ac “ cm the west by the seashore.” Kcifcir- 
enc(‘ was then made to a plan indorsed on the 
d<H‘d. TJie plan showed the dimensions as stated 
in the description : — Meld : the word “ seashore ” 
must be taken to mean the “ foreshore ” in its 


strict legal sense, that is, the land situate between 
medium liigh Sc low water marks ; Ac the land 
between the plot Ac the foreshore did not pass to 
the grantee, but the grantor was estopped from 
saying that ilie land to the west of the plot was 
anything but ” seashore,” Ac the grantee was 
entitled to free Ac unrestiicted access to the sea 
from every part of his western frontage over every 
pai*t of i.he land lying betw'een that, frontage & 
the sea. 

In BO far as the right of pltfs. is based on estoppel, 
it seems to mo tliat this right is supported by the 
judgment in Roberts v. iCarr, No. (160, ante. This, 
1 think, is suiheient to entitle pltfs. to an injunc- 
tion (Vaughan Wiltjams, L.J.). 

In my judgment, the grantor & defis. as his 
successors in title are precluded from setting up 
as against pltfs. that the land to the west of the 
boundaiy shown in the plans on the conveyances 
is not ” seashore ” in the strict legal sense, so os 
to int<^rfero with pltfs.* access to the sea (SnuLiNG, 
L..1.). — Mellou V, Walmbsley, [1905] 2 Ch. 164 ; 
74 L. J. Oh. 475 ; 93 L. T. 674 ; 63 W. K. 581 ; 
21 T. K. K. 591 ; 49 Sol. Jo. 505, O. A. 
Annotations: — Mentd. AHHhoton-Sraith v. Owoii (1905), 75 
L. .). Cb. 181 ; Morcor v. Doimo, [1905] 2 CJh. 538 ; lie 
DJambi (Sumatra) lliibbor EHtatoH (1912). 107 L. T. 031 ; 
Eastwood V, Ashton (1913). 83 L. .T. (Hi. 203 : Nesbitt r, 
Mablothorpo U. D. C.. 11918] 2 K. H. 1 ; Watchum v. 
A.-(l. of Eaat Africa I*rotoctora1e, [19 i 9] A. (\ 533. 

See, generally. Estoppel. 


Sect. 1.--CLAIMED BY PRESCRIPTION. 

SU]i-HE(T. 1.- -IN OENERAL. 

See., generally, Pait 111., Sect. 3, ante, 

653. Way appurtenant to estate.] -Lawton 
V, Wajid, No. 35, ante, 

654. General & private way — Cannot be claimed 
together.] — CJmcniESTEii v, LETHniiinaE, No. 658, 
post, 

655. To land previously common — Enclosed 
forty-eight years before action brought.] — pica 
of way by prescription over A. to B. is not dis- 
l>roved by showing that 18 years jigo B. was part 
of a common inclosed under an Act of i*ai‘liameni, 
Ac alloit<jd to the party under whom deft, justifles. 

IMif. proved that B.’s close was, down to 1771, 
part of an tjpen common, which was inclost'd in 
that year under the provisions of an Act of Par- 
liament, Ac that that close was allotted to B.’s 
ancestor. Deft, proved the user of the way by 
pel-sons having a right of common over B.’s close 
for some y(;ars fuior to the inclosim?. It was 
objected, that as the close was a modern 


the right of way ; this ostoppel dl 
not. exist mortiiy as regards br 
enured for th(j boiieflt of all hi 
successors iu title, that pltfs.* light f 
way was, therefore, as well establishe 
granted it by deed. & the 
lnjunc£lou ft 
/ 1 V ^l^Sy,.?**!^***^* — tilTTLE V. DaKDIE 

(1891), 12 N. S. W. Eq. 319.— AUS. 

purehasod a field, divided the fror 
according to a oertal 
Ifi-ylng off two lots as propose 
existing stree 
undivided rear portion of th 
^ furnishing the only access t 
““J oxistini 
1 ^®^** P'uxshased the un 
divided rear portion & two of the froii 
side of one of th 
streets, the said lots helm 
1 ? ^^‘^-^doed as bounded oi 
* south respectively by th 
street In question HeW .* pltf. wa 
estopped as a grantor In the^ deed £ 


deft., 1*., from denying that a right of 
way was granted over the land de- 
sigTiatiHl in tlio deed Ac on the plan 
under which tiio sales wen) iriado as 
proposed streeLs : — Puon v. 1*ktkiw 
(1877), 2 11. & C. 139.- CAN. 

q. .1 — The owner of land 

sold it to Cl. reserving a right way 
on its south side. G. sold by the same 
description, & with same reservation, 
to M., who, in turn, sold to the muni- 
cipality of the county of B., bounding 
the land sold, on the south, by a lane 
or right of way. Imt without including 
the way. Subsequent convoyaucoH at 
the end of the description contained the 
words ** together with the easements & 
appurtenanoes to the same belonging,** 
but nono of them specifically con- 
veyed the right of way ; — //eW ; M., 
the owner of the fee iu the land over 
which tlie right of way was claimed, was 
estopped from disputing the existence 
of the right of way, & the municipality, 
by their deed, acquired a perpetual 


easomont or right of way over tho land 
which theroiipon became appurtenant 
to tho land convoyed, & which passed 
to tho grantooH under sabsonuent con- 
veyances. — ^M oLENXAN V. IlUTCIIINOS 
(1917), 50 N. S. n. 359.— CAN. 

r. Former recovery. 1 — JJoft. was 
charged with obstructing pltf. *8 right 
of way from his land over lot 14 to a 
highway, & bock again from tho high- 
way over lot 14 to pltf.*B land. To 
a plea denying pltf. *8 right to tho way, 

J )ltf. replied, by way of ostoppel, a 
ormer rooovei^ against deft, for 
obstructing a right of way then claimed 
by pltf. from her land “ over lot 14 to 
a higliway, & back again from the high- 
way over lot 14 to pltf.’s land**: — 
Held : replication good, for the issue 
was as to the existence of any right of 
way in pltf. over lot 14, 5c that was 
determined by tho former recovery. — 
Dkan V. Gray (187‘1), 22 O. P. 202.— 
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Easements and Profits A Prendre. 


Sect. 4. — Claimed hy prescrlptiov : Stdj-sects. 1, 2 
& S, A. IL ; R%d)-Hev1ft. 4 5. Sects. 5 cfc 6 : 

Suh -seets. 1 dt 2.J 

incloBurc, a right of way t o it could not be claimed 
by prescription. ’[Plio jury found that there was 
a right of way over the locus in quo to B.’s close ; — 
Held : the verdict for deft, was right. 

Sui)pose this land, prior to the inclosure, to 
have been parcel of the waste, the lord may have 
had the right of way for himself & his tenants, & 
then every person taking an allotment under the 
inclosiire would take the right of way with it. 
There was evidence that those who had taken 
allotments had exercised the right of way ; from 
that the jury might infer that the lord originally 
had the right of way, & that it jiassed with the 
allotments (Bayley, J.).— (Jodijng v. Johnson 
(1829), 9 B. & C. 933 ; 4 Man. & By. K. B. 671 ; 
8 L. J. O. S. K. B. 68 ; 109 E. R. 347. 

AnnotaiUm : — Apld. Nowconion r. Coulson (1877), 5 Ch. II. 

133. 

Presupposes a lost grant.] — Sec No. 34, ante. 

Limitation of uses.] — Sec Seel.. 6, sub-sect. 3, 
B., post. 


Sun-SECT. 2 . — Who may PuKScianE. 

SeCf goierallyt Part III., Sect. 3, sub-sect. 2, ante. 

656. Lessee of corporation.] — The lessee of a 
corpn. may prescribe a estate for a right of 
way, without showing any deed ; for the thing 
lying in grant is but conveyance to the thing 
claimed by prescription. 

But if he had claimed rent or common in gross, 
which cannot pass without deed, it had been other- 
wise {per Gnu.). — Slackman v. West (1623), Pro. 
Jac. 673 ; 79 E. R. 582. 

657. Owner — Although tenant in possession.] — 
'J>espass quare clamuni fregit^ etc. ; ph^a, that, 
deft, was seisc^d in his demesne as of fee of a 
messuage, etc., in the parish, &. that he & all 
those whose estate, etc., have a right of way for 
himself, his & their farmers & ten4inl.s, occupiers 
of the messuage, etc., over the locos in quo to & 
fi*om tlui messuage, etc., as apperiaining thereto ; 
replication, that deft. & all those, etc., have not 
the way as appertaining to the messuage, etc. : — 
Held : deft.’s showing that he was seised in fee of 
an ancient messuage in tlio parish, to which a right 
of w^ay, as pleaded, over the locus in quo belonged, 
was evidence sufficient to support his plea, al- 
though the messuage was let to & in the occupation 
of a tenant, & deft, only occupied a newly built 
house in the parish at the time of the trespass. 
Plea that deft-, was seised in his demesne as of foe, 
etc., &. that he & all those whose estat<j, etc., 
have a right of way for himself, liis & their farmers 
& tenants, occupiers, etc., is good, without alleging 
that deft, is occupier. — Stott r. Stott (1812), 16 
East, 343 ; 104 E. R. 1119. 

AnnoMUvns : — ^Montd. Morris v. Dimes (1834), 3 L. J. K. H. 

170 ; Holt V. Daw (1851), Hi Q. H. 900. 

658. Individuals — Only one named.] — (1) A 

general way & a private way by prescription are 
inconsist-ent, & cannot be claimed together. 
(2) Prescription for a right of way for A. & others, 
not naming them, is uncertain, & bad even after 
verdict. (3) A claim of a way of necessity from 
A. to B. for all persons is good. 

We are of opinion that thei'e may be a way of 
necessity, for if there be but one road to a place 
& no other way of going, that is a way of necessity 
{per Our.). — (jhichester v. Lethbridge (1738), 
Willes, 71 ; 125 E. R. 1061. 

Anfiotatlons : — Aa fo (1) Refd. Piniiinsrton r. Gallaiid (1853), 
9 Exob. 1 Wbeoldon r. Burrows 1879) 12 Ch. D. 31. 


Oenerally. Mentd. Hose r. OrovoH (1843), 5 Mon. & G. G13 ; 
Dobson V. Blookmore (1847), 9 Q. B. 991 ; Chamberlain 
V, West End of liondon & Crystal Palace Hy. (1862), 
2 B. & S. 005 ; Hicket v. Mot. Hy. (1865), 5 B. 8c S. 156 ; 
Beckett v. Mid. Hy. (1867), L. H. 3 (?. P. 82 ; Antdo- 
Alffcriun S.S. ('o. v. Houlder Lme, 11908J 1 K. B. 659. 

659. .] — Individuals may by prescription 

have a right of way (Dii. Lushington). — Walter 
V. Mountague (1836), 1 Ouit. 253 ; 163 E. R. 85. 
Annotationa : — ^Befd. St. Nicholas, Leicester, Vicar v» 

Lanq^n, [1899] P. 19. Mentd. St. Mary Abbots, Konsinsr- 
ton. Vicar & Churchwardens v. St. Mary Abbots, Kensingr- 
ton. Inhabitants & Parishioners (1873), Trist. 17 ; lie 
St. Georgro in the East (1876), 1 P. D. 311 ; St. Stephen. 
Walbrook, Hector & Churchwardens & Grocers CJo. r. 
Sun Eire Office Trustees (1883), Trist. 103; Batten v. 
Gedg^j (1889), 41 Cli. D. 507 ; St. .John the Baptist. 
(Cardiff, Vicar v. St. John the Baptist, Cardiff, Parisliioners. 
[1898] P. 155 ; Be Bideford Parish, Bx p. Bldeford 
Hector, etc., [1900] P. 314 ; Davey v. Hindc, [1901] P. 95. 

660. Not inhabitants of district or parish.] — 

The inliabitants of a pai'ish or district as distinct 
from the general public, may possess a right of 
way, but it must be by express grant, & cannot 
be presumed from user. 

The dedication of a right of way can only be 
presumed from user in favour of the public. — 
BhaiMONDSEY Vestry v. Brown (1865), lu R. 1 
Eq. 204 ; 35 Beav. 226 ; 13 L. T. 574 ; 30 J. P. 
118; 11 Jur. N. 8. 1031; 14 W. R. 213; .55 
E. R. 882. 

Annotationa : — ^Refd. Vernon r. St. Janies, Westminster, 
Vestry (1880), 16 Ch. D. 449. Mentd. Nuneaton L. B. r. 
General Sewagre Co. (1875), L. K. 20 Eq. 127 ; A.-G. v. 
Biphosphated Guano Co. (1879), 11 Ch. D. 327 ; Wallasey 
]j. B. V. Graeey (1887), 36 Ch. D. 593; Shoringham 
U. D. (\ r. Holsey (1901), 91 L. T. 225. 


Sub-sect. 3.- IhiEscuiiTioN at (Common Law. 

A. How J*rcsvriptwc Rigid Established. 

See, generally. Part III., Sect. 3, sub-scct. <1, A. 
& B., arde. 

661. Ancient deed — Supporting user alleged.] — 

Where in an action of trespass deft, justified, on 
the ground of a right of way, & prove(l a constiint 
U8(jr of the way with caris & carriages, he was 
allowed to put in evidence a deed 120 years old 
relating to the pi*operty, as appurtenant to whicli 
the way was claimed, & conDiining a description 
of the way, for the purpose of showing that the 
way had always been enjoyed in conformity with 
the description contained in the deed. — B rown- 
SERD V. Harris (1865), 3 F. & F. 853. 

B. How Prescriptive Right Defeated. 

See, generally. Part HI., Sect. 3, sub-sect. 4, 
C., ante. 

662. Part of locus in quo in possession of 
claimant.] — J ackson v. Shiltato (1792), cited 
in 1 East, p. 381 ; 102 E. R. 148. 

Annotations : — ^Distd. Wright v. Hattray (1801), 1 Eant, 377. 

Apld. Simpson v. Lowiihwaito (1832), 3 B. & Ad. 226. 

663. Subsequently conveyed away — With 

no reservation of way.] — ^A claim of a prescriptive 
right of way from A. over deft.’s close unte D., 
is not supported by proof that a close called C., 
over which the way once led &. which adjoins to 
1)., was foimerly possessed by the owner of close 
A. & was by liim conveyed in fee to another with- 
out reserving the right of way ; for thereby it 
appears that the prescriptive right of way does not 
as claimed extend unto D. but stops short at (1. 
Qu. : if the claim had been for a prescriptive right 
of way over deft.'s close towards D. — Wright v. 
Rattray (1801), 1 East, 377 ; 102 E. R. 146. 
Annotation: — ^Diftd. Simpson r. Lewthwaite (1832), 3 B. & 

Ad. 226. 

664. User not as of right— Licence— Enjoyment 
partly as of right & partly by licence— Extent of 
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licence smaller than extent of right.] — In trespass 
quare clausum fregit, deft, pleaded that he & the 
occupiers of a certain house had, for twenty years, 
enjoyed, as of right, a certain way “ from a certain 
liighway, ov(*r pltf.’s close, to deft.’s house & 
back.” I'he j-eplication alleged that deft, had 
enjoyed the said way by lease &. licence*. It was 
proved that deft, had a right of way over pltf.’s 
close to the highway, & across it to a field of 
deft.’s on the other side, & that if a way over 
pltf.’s close to the highway was ever used for any 
otlier purpose than to get to the field on the other 
side, this was done by pltf.’s licence Held : a 
light of way to or from a highway is a right to go 
to or fiom it, & to or from each & ev(^ry place 
beyond it, to which it leads ; & as the licence 
h(*re pleaded was proved not to extend to the 
whole of such right, the replication faih^d.— CoL- 
CIIESTKH V. Koberts (1839), 5 M. & W. 709 ; S 
L. J. K\, 19.5 ; 150 E. Ji. 1032. 

AiuiotaiUm ; - Refd. Holt v. Daw (1851), 10 Q. 11. 990. 

665. No pathway defined — Temporary tracks — 
Wood as pleasure resort.] — Evidence that in a 
place of resort for pleasure, as a wood, or the like, 
people liave gone about wherever they pleased, 
there being no definite enduring trackway in any 
paiiicular direction, but m(*rely temporary & 
transitory tracks, not passable in wet weather & 
varying every season & never proved to be re- 
paired : ' Held : not evidenc<^ on which a jury 
could properly find eitiier a public highway or a 
public right of resort for air exercise, or a pre- 
scriptive right of way. — S("H wince v, Dowell 
(1892), 2 F. & F. 815, N. P. 

Extinguishment or suspension.]— *SVe Sect. 10, 
post. 


Sun-sEC'r. I.- PuEstiinpTioN undkij Doctihne 
OF Lost Modeun Uiiant. 

Sec, generally. Part III., Sect. 3, sub-sect. 5, 
ante. 


St7B-SK(T. 5.- PUESCHll'TION UNDER J’UESf'UTI'TION 

Act, 1832, AND Similar Acts. 

See Part HI., Sect. 3, sub-sect. 0, an/e, tC: 
Prescription Act, 1832 (c. 71). 


Sec T. 5.— CLAIMED BY CUSTOM. 

See Custom & Usages, Vol. XVIT., p. 23. 


Sec t. (i.-USER AND ENJOYMENT OF RIGHTS 
OF WAY. 

Sub-sect. 1 . — In (teneral. 

666. Notice of intention to use — Necessity for.] 
— If a man makes a feoHment in fee by indenture* 
of his land, reserving a way to him over the land, 
tliis is clearly as a grant, & so good, A; it is to be 
used whensoever he will ; Sc lie ought not to come 
to deft. Sic tell liim when he has occasion to uw> 
the way, he is not to stop the way at any time, il 
he doth so an action upon the case will lie against 
him (Doddeiudge, J.). — Colltc^um r. TucKi?:ii 
(1613), 2 Bulst. 121 ; 80 E. R. 1000. 

667. Way through house.] — If a 

naan have a right of way through another house, 
he cannot use it at unseasonable hours, nor bring 
an action for stopping the way without notice & 
request to liavo it opened. — Tomlin v. Fuller 


i (1609), 1 Mod. Rep. 27; 2 Keb. 575, 583 ; 1 
I Vent. d8 ; 80 E. R. 705. 

668. Must be to some end.]— The pi*opcr use 
of a way is to some c*nd. Sc that, ought to be 
shown.- -(k)BLE r. Alt.en (1017), ilut. 10 ; 123 
E. R. 1001. 


Sub-sect. 2. — ^Wno may En.toy. 

669. Landlord of servient tenement — & occupy- 
ing tenant.] — A plea of right of way, stated a 
surrender to deft, cjf a copyhold with all ways, 
then used by the tenants Sc oc;c;ui)iei*s thereof ; 
that deft, was admitted Sc continued seised, Sc 
being so seised Sc having occasion to use the way, 
committed the trespass. New assignment that 
deft, used the way for other purposes, c*tc7. i - — 
Held : deft., being landlord, had a right, while 
the copyhold was in the occupation of the t(*nant, 
to use the way to i*emove an obstinction ; & that 
the words of the plea were sulliciently large to 
comprehend all thci purposes for which a pei*son 
seised might lawfully use the way. -- Proud 
Hollls (1822), 1 R. Sc 0. 8 ; 107 E. R. d ; suh 
nom, IIOLLis V, Proud, 2 Dow. Sc Ry. K. R. 31 ; 

1 L. T. O. S. K. B. 10. 

670. Licencees of grantee - Servant. 1 F^aw- 

TON V, Ward, No. 35, anle, 

671 . Although not specifleaUy named 

Included in “ assigns.**] - To trespass for c*nt<‘r- 
ing pltf.’s land, described as land on each sidf^ of 
a' certain slip, deft. ph*ade(i that, before pltf. was 
[lossesscd of tlui land, in which, etc., a certain 
railway (;o. wei’e the owners in fee of the said land 
Sc slij), Sc that Iluiy d(;mis(*d Urj land in which, 
(*t(j., “ excepting Sc r(*s(*i‘ving th(*r(«)iit the wiid 
slip, Sc the dues payabhi for the use theriHif, Sc 
excepting Sc res<ji*ving to th<? said co., their assigns, 
ollicei’s, servants, Sc workmen, free accc‘ss t<» Sc 
from tlie said slip, for the ])ur pose of using tV:. 
working th(^ same or otherwise,” Sc that tii<i said 
CO. granted their licenct; to deft, to work Sc us^^ 
such slip, Sc thf! phia justificul tlsj f;r(*spass as b(‘ing 
committ'(*d in t he ex(*rci8f5 of such licenc.e : Held : 
a good def(uic*(s as the j*cse»‘vation in tlie (hiinise 
(mal)l(*d the co. to use the slip by themselves or 
their licensees. Sc tlie word ” assigns ” was not to 
be oonstriRHl as limited to persons taking an 
t*state in tlu^ land. - Mm alee v, Wehtaway 
(1801), 17 (I B. N. S. 058; 31 L. .1. (J. P. 113; 
IJ Ji. T. 073 ; 10 Jill*. N. S. 1202 ; Jit E. IF. 201 ; 
Hid) nom. Metualfe v, Westaway, 5 N(*w Rep. 
120 ; 13 W. IF. 181. 

AniioUdion : Folld. Ilaininoiul r. Prtailictt!, 11920] 1 (.n. -01 , 

672. .) — A grant of a right of way 

extends to all licensees of the grantee lawfully 
going to Sc from the dominant toncjmcnt, although 
the grantee, his ” exors., mlniinistrators. Sc assigns, 
undei-t<mants Sc servants,” arc the? only jxirsons 
specified in the grant. -Baxen dale v. North 
l^iBETii Liberai. Sc Radk^al Olub, J/fd., [1902] 

2 Uh. 427 ; 71 L. .1. Uh. 800 ; 87 L. T. 101 ; .50 
W. R. 050; 18T. L. R. 700; 10 Sol. Jo. 010. 
AnnnUtUm : — FoUd. Haiimiond r. Pivnl I<M5, 11920] 1 (^li. 201. 

673 . .] — A grant of a right of way 

“ to the grantees, their heirs Sc assigns. Sc their 
servants, customers. Sc workmen. Sc the tenants 
Sc occupi(irs ” of the dominant tenement, for all 
T)urpoKcs to pass along a road Sc over a bridge, 
toll free, extends to licensees of the grantees, Sc 
is not limited to the classes of persons specifically 
mentioned. ... , 

Wliere a grant of a riglit of way is in general 
tijims Sc various other words are addt;d to the 
usual words of limitation, in the absence of any 
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Sect. 0 . — User mid enjoyment of rights of way : Sub- 
sects, 2 3, A . & B, (a)J 

special circumstances pointing in an opposite 
direction, the proper inference is that the added 
words arc not intended to be read as exhaustive, 
but rather as illustrative of the classes of in- 
dividuals entitled to use the way ; & such a grant, 
being appui’tenant to the dominant tenement, 
ought to be so construed as to secure to the 
grantee all that is necessary for the reasonable 
enjoyment of the dominant tenement. — Haiotond 

V, PiiKNTiCE Bhothers, Lti>., [1020] 1 Oh. 201 ; 
80 L. J. Ch. 91 ; 122 L. T. 307 ; 84 J. P. 25 ; 30 
T. L. R. 08 ; 04 Sol. .To. 131 ; 18 L. G. R. 73. 

674. Persons specified in grant — Specification 
exhSi^tive.] — Sect. 8 of a private local Act of 
l*aiTiament enacted tliat it should be lawful for 
the persons for the time being empowered by that 
Act, “ to grant leases to lay out & appropriate, 
etc., any part of the said land Si hereditaments 
thereinbefore authorised to be laid out as. Si for 
a way or ways, street or streets, avenue or avenues, 
square or squares, passage or passages, sewer or 
^wers, or other conveniences for the general 
improvement of the estiite, Si the accommodation 
of the tenants & occupiers thereof.” 

Pltf., tenant for life, had granUid certain 
building leases of, & laid out, a certain roadway 
on part of the said estate, & granted the use of the 
said roadway to A. & C., their respective exom., 
ixdministrators & assigns, servai -s, tenants or 
occupiers, for the time being, ol certain lands 
specified & leased to the wiid A. Si C., having a 
covenant from C, to rcjpair the said roadway, etc. 
Deft., being a tenant of another part of the estate 
authorised to be leased by the Ac.t of Parliament, 
used the said roadway, having no right or 
autliority, from or under pltf. or A. or 0., but 
claiming to use such roadway, he being a tenant 
of a part of the estate so leased under tiie Act of 
Parliament : — If old : he was not authorised to 
do so, as the way was not public. There was no 
grant of way over it, nor licence to use it, to liim 
or any one under whom he claimed. — White v, 
Leehon (1850), 6 D. & N. 53 ; 20 D. J. Ex. 105 ; 
1 D. T. 180 ; 24 J . P. 24; 5 Jur. N. S. 1301 ; 8 

W. R. 137 ; 157 E. R. 1007. 

676. Or Illustrative.] — Hammond v * 

PUENTICE Brotheus, I/td., No. 073, ante, 

676. “Visitors’’ of grantee — Include 

pupils.] — In 1804, B. granted to deft., her cxoi*8., 
administrator, & assigns, owners for the time 
being of 8t. W., ” Si her & their tenants, visitors, 
& servants ” at her & their will Si pleasure to pass 
& repass on foot over a strip of land between St. W. 
Si a street in th(^ rear of it, to the end & intent 
that the riglit of way should be appurtenant to 
the messuage for all pui'poses connected with the 
use, occupation, & enjoyment of the same. Before 
1 804 & up to the present time L. carried on a girl’s 
school at St. W. to which there was also access 
from the front, Si her pupils used the strip of land 
to the rear with her consent in coming to & going 
fiom school. Pltfs. claimed an injimction against 
such user by L.’s pupils ; — Held : the word 
“ visitoi's ” in the grant ought not to be restricted 
to those who could come ^ go as they pleased, 
but, having regard to the circumstance that the 
school was so used by the deft, when the grant was 
made, “ visitors ” must be given a large interpre- 
tation & must include pupils. The explanatory 
words at the end of the ^ant, while not operating 
to enlarge it, might be msed for the purpose of 
interpreting what its meaning was. Si there must 
be a declaration that the way could be used by 


deft.’s pupils. — Thornton i». IviTn.E (1007), 07 
li. T. 24 ; 23 T. L. R. 357. 


Sub-sect. 3. — Nature and Extent op User. 

A, Access to Way. 

677. Whether confined to one place.]— A public 
road differs from a private road in this : you 
make make an opening in your fence Si go into 
it in any part of the length of the public road, 
or at the end, but in a private road you must 
go in at the usual Si accustomed part (Ohambre, 
J.). — ^WooDYER V. Hadden (1813), 6 Taunt. 125 ; 
128 B. R. ($34. 

Amwtaiiona : — ^Befd. A.-G. & London Property Investment 
Trust V. Richmond Corpn. &, Gosliner (1903), 89 L. T. 
700 : Tottenham U. C. v, Rowley, [19121 2 Ch. 633. 
Mentd. Wood v. Veal (1822), 5 B. & Aid. 4.^14 ; Bateman 
t>. Bluck (1852), 18 Q. B. 870 ; Vernon v. St. James, 
WestminslAjr, Vestry (1880), 1C Ch. D. 449. 

678. Or according to choice of grantee — 

Special limitation by covenant.]— A grant of all 
ways, privileges, & easements to a certain mes- 
suage belonging or appertaining, or usually held, 
occupied, & enjoyed therewith, coupled with a 
covenont by the grantor, that he will permit & 
suffer the grantee at all 1 ‘easonable times to have 
free access to certain pleasure walks situate in a 
different close, subject to such regulations for 
the general ordering of the walks as the giuntor 
may think proper to make, & tliat ho, the grantor, 
will keep the walks & the fences & gates belonging 
to them in good & proper repair & condition, does 
not confer upon the grantee a right to enter the 
walks at tlie specific gateway used by the occupier 
of tlie messuage at the time of the grant, so as to 
hinder the grantor from closing that gateway, & 
opening a new gate in a diffei'ent part of the close. 
— Somerville (Lord) v. Dawson (1840), 13 
L. T. O. S. 136. 

679. .] — Pltfs. Si deft, each pur- 

chased lands of one W., which were separated by 
a road over which a right of way reserved to each, 
the freehold remaining in W., with a Joint obliga- 
tion to repair it. In the conveyance to pltfs., tlie 
land purchased by them was described as con- 
taining 31 acres or thereabouts, “ wliich with the 
abuttals & boimdaries thereof were more par- 
ticulaiiy described in the map or plan thereof 
affixed to & forming pai*t of the indenture, together 
with full Si free liberty, licence, Si authority for 
said pltfs., their successors & assigns Si tenants, 
& all persons coming to or going from the same 
lands & hereditaments, or any part thereof, to 
use Si enjoy, with horses, carts, & carriages, or on 
foot, jointly or in common with others the person 
or persons for the time beii^ entitled to the like 
liberties, licences, & authorities respectively, the 
roads or ways leading to Si from the same lands & 
hereditaments, as the same roads or ways are 
described in the said map or plan.” At the time 
of the conveyance, the land so purchased by pltfs. 
was separated from the road by a hedge in which 
were two gates, one at the upper, the other at the 
lower end of the road. Pltfs. removed the hedge, 
Si built a wall with two gates therein, both at some 
distance from the spot where the old gates had 
stood. Deft, obstructed the access to these new 
gates, by excavating the road to the depth of 
between four & five feet : — Held : deft, was liable 
to an action at the suit of pltfs. ; for, whether 
they were justified in altering the position of the 
gates or not, they were still entitled to the un- 
mteiTupted use of the way as granted to them. 
Semhle : the grant was a general grant of a right 



107 


Part VII. — ^Rights op Way. 


of way along the road & every pai*fc thereof, & 
was not limited to a way thi*oiigh the old gates. — 
South Methopolttan Cemeteuy Co. v. Kden 
(1855), 16 0. B. 42 ; 25 K T. O. S. 09, 100 ; 139 
K. R. 070. 

Jmuitationa : — CoDSd. Williams r. Jumes (ISfi7), L. !{.. 2 

a. P. 577. Reid. Skull r. (lUmisR-r (18G1), 1(5 C. H. N. H. 

81 ; United Land Co. v. (i. E. lly. (187:i), lu U. 17 E(i. 

l.')8 ; Wood V. Sauudem (1875), 10 Ch. Aon. 583, n. : 

New Windsor Corpn. v. Stovoll (1884), 27 Ch. 1). 665. 

680. .] — Pltf. in 1888 purchased 

Nos. 1,2, & 3, H. Cottages, & certain land in the 
roar thesreof, wliich property was conveyed to 
him by deed, together with a right of way on foot 
along the way or jia^ge coloured blue in the phm 
on the deed, wliicli passage ran from V, l.iane along 
tlie south side of No. 3 H. Cottages, to the above- j 
mentioned land of pltf. Tliis land was at the date 1 
of the conveyance, & had ever since b(^en, used 
as a nursery garden. 3"hc passage was for the 
greater part of its length about tliroc feet widcj, 
but grew to a width of about ten feet whei*e it 
reached pltf.’s land, from wliich a gaixj about three 
feet wide opened on to it. Deft, had erectinl a 
building, partly on certain adjoining land of his 
own, & partly on the wider end of the passage, 
tliereby reducing it to a uniform length of about 
three feet, reducing the frontage of pltf.’s land on j 
the passage by some seven feet, & preventing the 1 
(‘lecXion by pltf. on his hind of any gi’eenhouse or 
other building which could open on the passage 
by any door unless it occupied the exact site of 
tli(; three-foot gate: — Held: (1) the grant of the | 
footway was not limited to a way suifiible for the 
occupation of the land as a nursery garden, but 
gav(} a right to the reasonable use of the way, iSc 
any part of it, for all puiposes ; (2) pltf.’s mode of 
access to his land was not limited to the gate, but 
he was entitled to access at whatever point was 
most convenient to liimself ; (3) deft.’s building 
was a substantial interference with iiltf.’s right of 
way, At a mandatory injunction for its removal 
must be granted. — S ketciiley v, Beiwsku (1893), 
09 L. T. 754. 

681. .] — Cooke v. Inijuam, No- ! 

521, anie, i 

682. .] — By an indenture made in i 

1892, the trustees of a settlement under wliich | 
pltf., then an infant, was tenant in tail mal<^ in [ 
possession of certain estates, conveyed a farm A: j 
lands having a frontage towai'ds thi^ s(*a, to d(^fl.s.’ ! 
jircdecessoi's in title. I’luTCi was r(»s(.*rv(^d to the ' 
vendors, including the owner for the time bising 
of the hereditaments remaining subject to tJio j 
settlement, a right to repurchase part of tlie land 
for the purposes of constructing a road pro- i 
menado ^ong the sea coast, but the reconveyance 
of such part, was to be subject to a right of way i 
for the purchasers, including persons deriving j 
title under them, over the roiid & promenade i. j 
subject also to an obligation on the repurchasers i 
u> erect & maintain a fence, with suitable gatc;s, | 
between the road, & the remainder of the land, ' 
the quantity of the land to be thus ropur(4iased, 


& the position & character of the fence, & the 
number, character, & position of the gates, in 
case the parties sliould differ about the same, to 
be settled by ai'bitration, the arbitrator paying 
i*cgai*d to tlie I'casonable requirimients & con- 
venience of both parties. By an indenture made 
in 1907, defts.’ predecessors in title rt ‘conveyed 
to pltf., then tenant for life of the hereditaments 
comprised in the settlement Ac remaining unsold, 
a part of the land conveyed by the indenture of 
1892, reserving a right of way over such part Ac 
the road Ac promenade intended to be miule 
thereon. ’Phe indenture of 1907 contained a 
coveimnt by jjltf. to erect a fence witli gates 
therein, the character of which was sepciOed in 
the indenture ; Ac it was agm^d that such fence 
Ac gates should be accepted in full satisfaction of 
tlui obligation to erect a fence with suitable gat(*s 
contained in the indenture of 1892. The road Ac 
piomenade, Ac the fence Ac gati^s, spei^ified in tlu' 
indenture of 1907, hail in fjict been construct(‘d 
Ac ])rovidcd prior to the execution of such in- 
dcntui*e. Subsequently defts. sold a iiart* of the 
land remaining in them for building purposes Ac, 
the pui*chasm* itMpiiring them to give him reason- 
able access to the road, & pi*om(Uiad(s they 
opened a new gate in the fence : — Held : the obli- 
gation cast upon pltf. to jirovide a fences Ac gates 
did not operate so as to imposi; a (|ual ideation 
upon the easement over the road Ac i)i*omenadci 
reserved to defts. vSe accordingly defts. wt*re en- 
titled to access to the jYiad Ac promenadi^ at other 
])oints besidfis the site of the gates expressly 
provided for by the indenture of 1907. — (luUiFOiti) 
(Kaul) V, St. (Ieoimie’s (Iolf (h.un ’riiusT, Ltd. 
(1910), 85 L. .r. Oh. 001 ; 115 L. T. 179 ; 32 T. L. JL 
578. 

fi. r/milaiionH of User. 

{a) lliyhl exislhuj by (Irani. 

683. Limited by construction of grant. | -'-Thc‘ 
j owner of d(jld A., who liad a right of way over 
pltf.’s close, for tJie more conv(‘nlent use of A., 
made a gaUjway from field B. into A., mowed 
both fields, sLicked all tie*, hay in A., Ac some 
months aftc^r sold th<^ whole hay to deft., who 
carrieii it all away ovtii* the said way. Pltf. 
brought an action of trespass, deft, justified under 
the riglit of way, Ac pltf. new assigned exe.ess : — 
Held : whether there had been an excess of user 
was not a question of law ; but it was a {|ucstion 
of fa<!t for the jury wlietluT the. stacking Ac carrying 
away wiis a riasonable Ac proper user of the way 
f<»r the xiuiposes of field A., or merely colourably 
so. A’. r(*ally for the purposes of deld B. ; Ac on 
their finding that the former was tlie (‘.aso, deft, 
was entitled to the verdict on the new assignment. 

There is a distinction between the case of a right, 
of way by virtue of a grant Ac that of one cstablislied 
by prescription, by virtue of imn - ; in a grant the 
language of the deed is to bo construed, Ac, in 
(construing it w(; are not to forget the maxim that 
w(; are (o presume most strongly against th(‘ 


PART VII. SECT. 6, SUB-SECT. 8.- 
B. (•). 

683 1. Limited by ctmstnteiion i 
grant. l~Whcro a lig^bt of way : 
planted as appurtenant to oertai 
right of unrestricte 
connection with th 
onjoyment of the preinlw 
ro which it is appurtenant by ever 
part o%nier of the property, but sue 
Rf-?. ®^owbip confers no right t 
*^® bind over whic 
by'uslng it in connectio 
adjoining property to whic 
the privilege is not annexed.— Telpe 


V. Jaoohs (1888), 16 O. II. 35.--CAN. 

683 ii. .1" A d(jcd of coiivoyaTieo 

of land from pUf. to defts. nxjitod that 
the latter had determined to construct 
waterworks in their mimiclpality, & 
ro(l Hired the laud for bulJdiiigs & other 
purposes connected with the water- 
works, & that pltf. had agreed to sell 
them such lami for such purposes for 
the consideration & subject to the 
oonditiouH set forth. Th(» grant was 
to defts. & their assigns for ever, for 
the purposes mentioned in the recital, 
of the land doscribod, with full right of 
ingress & egress to 8c from the said lands 


for (lefts., their employees & others doing 
business on & about the said waterworks 
with teams Ar otherwis<3, from a cxirtain 
street, etc., along a (Kirtain road, oto. : 
— Held : the grunt of the right of way 
gave to (lefts. 8c their omployoos foot- 
way, oarriago-way, 8c way for horses, 
but conferred no right of way upon 
persons to whom (lefts, might sell 
or leaso the land. — M oLean v. St. 
Thomas City (1892), 23 O. Ii. lU.— 
CAN. 

688111. .1 — A right of way granted 

08 an easement incidental to a spec] fled 
property cannot be U8(‘d by the 
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Sect, 0 . — User mid enjoyment of rights of way: Sid)- . 
sect, 3, ».>),_(?>), (^) 

grantor ; . . . where you have a way by user you j 
caimot extend the purposes beyond those for | 
which it was used, & for wliich it might reasonably 
be inferred it would have been used if wanted at 
the time of the grant (Wir.LES, J.). — Wit..tjams 
V. James (1807), L. K. 2 C. P. 577 ; 36 L. J. C. P. 
250 ; 10 \j, T. 664 ; 15 W. ii. 928. 

AnnotfUions .-—Coiisd. UnlUwl Land (7o. v, O. E. lly. (1873). 
L. J{. 17 Eq. 158. Apld. Wimbledon & Vuliioy CoiiimonH 
(3onservatoi*s v. Dixon (1875), 1 (?h. J). 362 ; Wood v, 
Hannclors (1875), 10 Ch. App. 583, n. Consd. llurriiii r. 
Flower (1901), 7i L. .T. (.’h. 127 ; Bailey r. Holboni & 
FroHcati, |1914j 1 G^i. 598. Reid. Sloan v. Holliday 
(1874), 30 Ti. T. 757 ; Pym v. Harrison (1876), 33 L. T. 
796 ; Finch v. G. W. Ky. (1879). 5 Ex. D. 254 ; New 
Windsor Corpn. v. Stovcll (1884), 27 Cli. 1). 665 ; Milner’s 
Safe (Jo. r. G. N. &; City By., 11907] 1 Ch. 208. 

684. .] — Lands were bought by the Crown 

under an Act enabling the Crown to buy hands for 
the purpose of fortifications, but jiroviding that 
the lands were not to be built upon or sold. By 
an Act authorising a railway to be made thi*ough 
these lands, the railway co. were obliged to make 
Icwel crossings giving actcess to part of the lands 
then a marsh or pasture. The Crown, under tlu^ 
authority of a subsequent Act, sold a part of the 
lands, & the purchasers prox^osed to build houses 
thereon ; — Held : the pmehasers could build 
houses thereon, & the occupiei*s of the houses 
would bo entitled to make use of the level cross- 
ings, & an injunction granted agains the obstruc- 
tion of the level crossings, but not so as to prevent 
the CO. from using th(5 railway for the reasonable 
working of their trafiic. 

Where a right of U’ay is claimed by user, then, 
no doubt, . . . the pui*pose for which the way may 
bo used is limited by t.he user ; for we must judge 
fi’om the way in which it has been used what the 
X>urposcs were for which thc» party claiming has 
gained the nght. But where a right of way is 
(Toated by grant, or Act of Parliament, then it 
must depend upon the i)roper construction of the 
grant, or Act of l*arliament, whether the right of 
way is to be used for all purposiis, or for only 
limited x>uriioses (Melltsh, L..1.). — ITnited Land 
Co. V, Ghioat Eastebn Ur, Co. (1875), 10 Ch. App. 
586 ; 44 T.. J. Ch. 685 ; 33 L. T. 292 ; 40 J. P. 
37 ; 23 AV. B. 890, L. J J. 

A nnotniionit : — Distd. Noatb Cuiial Co. r. Yiiisarwod BoHolven 
Colllaiy Co. (1875), 10 CD. App. 455, n. Consd. New- 
oomon r. (IoiiIboii (1877), 5 Ch. D. 133 ; Norton v. L. & 
N. W. By. (1878), 9 Ch. 1). 623; Finch v. G. W. By. 
(1879). 5 Ex. 1). 254; Skctchley v. Berber (1893), 69 
T. 754. Distd. G. W. By. r. Talbot, 11902] 2 Ch. 759. 
Consd. Han*i8 r. Flower (1904), 90 L. T. 669. Distd. 
TatT Vale By. r. Canning, 11909] 2 Ch. 48. Apld. White 
r. Grand Hotel EaBtbourne, 11913] 1 Ch. 113. Refd. 
Wood r. SaiinderH (1875), 10 Ch. App. 583, n. ; Now 
Windsor Conni. r. 8tovoll (1884), 27 (li. D. 665; Mid. 
By. V. Grlbble, [1895] 2 Ch. 129. 

685. .] — (1) Deft., the owner of a house 

with a gateway & a paved road under it leading to 
a paved yard, & a vacant piece of ground at the 
rear, agreed to grant to pltf . a lease of the house & 
vacant ground &; the appurtenances, with power 
to erect on the vacant ground a workshop for the 
purposes of his business as a gas engineer, & it 
was stix)ulated that pltf. should not obstruct the 
gateway, except for the purposes of ingi*ess & 
egress. I'lie workshop was erected, & the only 
access to it by vehicles was through the gateway 


& over the yard wliich were also the only ajjproach 
to the stables of deft., who carried on business in 
adjoining premises. DefL’s vans, before the 
agreement was eni.('rcd into, had often stood in 
the yard whc*n not in use. Pltf. now alleged that 
deft-, blocked up the gateway & yard with Ills 
vans, & prevented the access of carts & vehicles 
to his workshop : — HM : under the agreement, 
pltf. had an imx>lied right of way through the 
gateway & over the yard for the reasonable pur- 
poses of his business ; that such right was general 
& not restricted ; & that he was entitled to an 
injunction to restrain deft.’s obstruction. 

(2) The grant of a right of way per se & nothing 
else may be a right of footway or it may be a 
general right of way, that is a right of way not 
' only for i)eople on foot hut for people on horse- 
1 back, for caiis carriages & other vehicles, which 
it is a question of construction of the grant, & that 
construction will of course deiiend on the cm;um- 
stances surrounding, so to siicak, the execution 
of the instrument (Jessel, M.R.). 

Primd facie the grant of a right of way is the 
gT*ant of a right of way having regard to the nature 
of ihe 1 ‘oad over wliich it is granted, & the puri)oso 
for which it is intended to be used (Jessel, M.B..). 
— Cannon v, Villabs (1878), 8 Ch. I). 415; 47 
L. .1. Ch. 597 ; 38 L. T. 939 ; 42 J. P. 516; 26 
W. B. 751. 

AnnotalionH : — Ah to (1) Refd. Baxciidalc i*. Nodh Lambeth 

Liberal & Btulical Club, [1902] 2 CL. 427. As U) (2) Consd. 

I'ettey v. Piu-BonB, [1914] 1 (Jh. 704. Refd- Mibier’s Safe 

Co. V. G. N. & City By., |1907J 1 (.1i. 208. 

686. .]— New Windsor Corpn. v. Stovell, 

No. 118, ante, 

687. .] — A railway wfis constructed in 

1847, passing tlmiugh certain lands from west to 
(jast & thereby cutting olf all access from the land 
on llie norili of tljc line to a jiublic road which was 
diverted further south. On the sale of a portion 
of tlus land for the x>iB’P«ses of the railway the 
conveyance was followed by a grant to the land- 
owners of a right of way over a level crossing “ for 
themselves, their agents, servants & workpeople 
on foot or on horsebiujk, &> with carts, carriages, 
horses A other animals,” subject to the co.’s 
bye-laws relating to level crossings, “ for the com- 
modious use of the same crossing & the safe 
occupation of the lands iliereto adjoining.” The 
construction of the lt?vel ci-ossing restored the 
access U) the divc^rted public road which the rail- 
way had cut olT. Por many years the crossing 
had only been used for agricultural purposes, but 
the owner of the land on the noi-th of the railway 
having oi3ened sandpits on his lands, a much 
greater use of the crossing was made, & a traffic of 
a commercial character grew up. The railway 
CO. brought an action to restrain deft, from using 
or allowing the cros.sing to be used in excess of 
the way in which it was used for agricultural 
I)urposes at the time of the grant ; — Held : (1) the 
level ci*ossing having been made for the purpose 
not only of joining severed parcels of land, but to 
provide access to a i)ublic road, & the grant being 
in wide terms, it was not a mere accommodation 
work or way for agricultural purposes, but a right 
of way for all purposes not incompatible with the 
lainning of trains on the railway ; (2) it was not 
in the ch*cumstances uUra vires of the railway co. 


grranteo for tho same purposetf In rt»- 
Bpoct any other property. — B ohin- 
80N V, I’URDOM (1 899), 19 C. L. T. 374 ; 
30 S. C. Jl. 64.— CAN. 

683 iv. .] — oonvcyonco of a 

rUht of way to a power & light co. for 
a pole line & any other pnr]> 08 c which 


it may use it for & the solo Sc absolnh^ 
poBBession of the right of w’ay does not 
divoBt tho grantor of his right to 
cultivate tho right of w'ay tn such 
manner os will not interloro with tho 
co.’s poles or pole lino. — ^T arby v. 
West Kootenay Power & Lioht Co. 
(1995), U B. C. B. 229.— CAN. 


I. Measure of enjojpnent — Fixed 
at time of grant .] — The nature of tho 
enjoyment of an easement, at tho time 
of tho grant, is tho proper measure of 
enjoyment during the continuance of 
tho grant. — Hkward v. J ackhon (1874), 
21 Gr. 263.— CAN. 
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to make such a grant.- -South Eastern Ry. (Jo. 
V, Cooper (1923), 93 L. J. C. H. 292; 22 I., (i. R. 
109 ; 87 .T. P. .To. 810, C. A. 

688. Right of ** Ingress, egress, & regress ’* — 
Extent of.] — ^A grant of a right of “ ingress, 
(‘gross, & regress,” is a grant of a right of way 
from the locus a quo to the locus ad quem^ & from 
the locus ad quem forth to any other spot to which 
the grantee may lawfully go, or back to the locus 
a quo. 

By a de(i(l of conveyance from a railway co. of 
a close of land the grantc^e was given a right of 
fret^ “ ing^*ess, egress, & regress,” to & from 
certain private roads which bounded the closti & 
led to the railway station & on to public highways : 
— Held : the grantee was entitled to i)ass from the 
close t-o the private roads, & thence to tlie public 
Jughways, or in tlie reverse direction, & was not 
Ihnited to passing from the close to the railway 
station, or vice versd . — Somerset v. Great 
Western Ry. Co. (1882), 40 1.. T. 883. 

Ann^>Uiiion : -’BLdldi. Wliitc r. (xruiul Hotel, East bourne 

(11112). IDG L. T. 78r» 

On alteration of dominant tenement.] — Sw. 

Nos. 735-713, yost. 

(6) Itiqlit claimed by Prcscrlpflou. 

689. Claim “ ire et redire ” — Way intended for 
all purposes — After verdict.]- WARNEit v. Green 
( 1701), 1 Com. 114 ; 92 E. R. 989. 

690. Limited by user proved.] — (1) Evidence of 
a proscriptive right of way for all mamier of car- 
riages does not necessarily prove a right of way 
for till manner of cattle. But it is evidence of a 
drift- way, for tJic jury to consider, together with 
the other evidence. 

(2) The extent of the usage is evidenc(j of a 
right only commensurate witli the user. 

(3) User of a way for carriages & hogs is priml 
facie evidc'nce of a right of way for all catthj, & 
the onus of proving the restriction lies on the 
granU)r. 

(4) A parson has the via or adibls over a fann 
with carts to bring home his tithe, but h(i can 
use it for no other purpose (Mansfield, (J.J.). 

Qu. : whetlier a way of necessity is commen- 
surate only with the use to whicli the i)r(*mi8(*s 
are applied at the time of the conveyance, or with 
all uses to which they may be converted aft(‘r- 
wards.— Ballard v. Dyson (1808), 1 Taunt. 279 ; 
J27 E. R. 841. 

AiinoUitions : — As in (1) Consd. Allan r. Ciuimno (I84D), 

11 Ad & El. 759 ; Serll r. Acton L. 11. (1««G), 31 Ch. 1). 

G79. Etofd. Manifold v. I’ciinJiiirton (1825), 4 11. & 

IGl ; Newcomen v. CouIbou (1877), 5 Ch. D. 133. As in 

^) Consd. Allan r. Gommo (1840), 11 Ad. & El. 759. 

Rnd. Cowling V. HigginKon (1838), 4 M. & W. 245. 

691. .j — Cowling v. Higginson, No. 717, 

2)ost. 

692. .] —Dare v. IIeathcote, No. 337, 

anie. 

693. .] -WiLLiAMsr. James, No. 983, aide. 

694. .] — New Windsor (Jorpn. r. Stovei.l, 

No. 148, ante. 

695. Limited by purposes for which acquired.] — 

I'NiTED Land Co. v. Great Eastern Ry. Co., No. 
984, anie. 

On alteration of dominant tenement.]— Nos. 
37, 38, anie. 

(c*) As io Time. 

696. During retention of certain lands- Way 
ceasing on alienation.]'~ARDLEY v. St. Pancras 
Guardians, No. 199, anie. 

697. To certain times of year — When land under 
cultivation.] — ^Pltf. bi'ought trespass for injury 
to his land. Defts. pleaded a riglit of way under 


! Pi'cscriptioii Act, 1832 (c. 71), & at coimnon law. 
j At the trial, after counsel for defts. had summed 
; up liis evidence', the judge allowed an amendment 
I by adding a plea of a limited right of way over 
j pltf.’s land at such times of the year when certain 
I fields of defts. wercj under cultivation. A verdict 
I was entered for i)ltf. by consent on all the other 
1 issues, & the jury found the issue raised by the 
; added plea for defts, : — Held : the amendment 
i was rightly allowed & the added plea was good in 
j law. -Jones v. Bulkeley (1871), 24 L. T. 104. 

! (d) Over ivhai Portions of Tenement or Way. 

698. Over what portion of servient tenement - 
j Whether over all.] — A private nght of way over 
! waste land, or a line between two points, is not 
' necessarily a light over every part of the land, & 
' the owner of the soil may cncloscj on eacdi sithj of 
' it, leaving a convemient way. 

' It stiems to he a question of law, whetlu*!*, if 
there is a ])rivat(i right of way oveu* any land thi^ 
! owners of tlu' land can define or conlint^ it within 
rcasonabh? limits (Cdckrurn, C.J.). — Huiton v . 
IfAMRORo (1800), 2 F. it V. 218. 

699. .] — (^LIFFORD V. JIOAKE, No. 

783, post. 

700. — - .] — Defts., who wertj the owners 

of a lai'ge building containing business ollices, 

I granted to jiltfs. a lease for 21 years of a set of 
’ olliccs in the building, iSc defts. covenanted to kc'C]) 

I in good repair the main walls of the building i. 

the passages other internal parts used in corn- 
; mon by tli(! tenants of th(j various olTices. The 
j building had an (Uitrance door 1 0 ft. wid(‘ loading 
to a hall 17 ft. 9 in. wide which opened by an 
I arcliway 0 ft. wide into an inner liaJJ. Pltfs., for 
I the purpose of making shops, ])i*oposed hj reduce 
the passage way from tJie (‘iitrance door tlirough 
tlie hall to a uniform width of 9 ft. In an action 
for an injunction hi rtistrain (lefts, from so doing : 
“ Held : xilifs. had not a right to go over every 
part of the surface of the hall, but liad a right, to 
, a reasomible user of the way for th(! jiurposo of 
I the reasonable (Uijoymerit of their o/Ticcs, A& uxion 
the evid('ncc a ])assago 9 ft-, wide was imt siilli- 
cient for tlu; jRirpose.- STiMciv (R (J.) & Co., 
Ltd. V. City Offices (^o., Ltd. (1909), 22 T. \u R. 
()()7. 

701. Whether over whole width — Grass borders.] 

— Deft., tiie owner of a building estate, conv(‘yed 
to the jirechicessor in lille of iiltf. otkj of the plots 
of ground on the (^stat(i, in the conv(;yance 
granted t-o him tlie right for himself, his lieirs, ete., 

■ to xiass over the several roads made or to be made 
I through th(i (jsiato, in the same manner &; as 
I fully as if the same roads were public roads. Two 
I of tlie roads on the estate werci forty feet wi(i(;, 

! iw(int.y feet in the middle being gravell(id for cart 
; A (rarriagf? traffic, A; tlK^i’c being a striii of gniss 
ten feet wide on either side. Pltf., in common 
witli other residents on the estate, was accustomed 
to walk along these grass strijis to A; from liis 
Jiouse, whicli was built on the jilot of ground so 
conv(‘yed as above stated. Deft. cauwMl six 
dit-(;ii('s or trenclies, ea(ih about fifteen inches 
wid (5 & ten inches dc(jp, to be cut completely 
across the strips of grassland at the side of the 
: I'oad iK'ar pltf.’s iioiise, the earth taken out of 
' the diterhes being banked up at the edges of the 
ditches, A jiltf.’s xmssage along the strips was 
thereby rendered dillicult A dangerous. Pltf. 

( laimed an injuncti(»n against deft, to restrain the 
continuances of the impediments to his right of 
way. Deft, contended that pltf.^s right of way 
was the same as that of the jiublic along a liighway, 
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Sect. 6. — User and enjoyment of rights of toay : Svh- 
sect. 3, B. (d) <fc (e) i. <& ii.] 

& that public ways had similar ditches or trenches 
cut through the grass at their sides for drainage 
& similar purposes, & it was proved that in many 
rural roads in the district such ditches or “ grips 
were made: — Held: (1) the right of the public 
to use a highway extends to the whole road, & not 
merely to the part used as via irita ; (2) these 
ditches if cut on a public highway would have 
amounted to a nusiance & obstruction, therefore, 
as pltfs. had the same rights over the road as the 
public would liave over a public highway, he was 
entitled to the injunction. — Nicol v. Beaumont 
(1883), 53 L. J. Oh. 853 ; 50 L. T. 112. 

Ways of necessity.] — See Sect. 3, sub>sect. 2, 
'inlc. 

(e) Jhirpoaes of Dominant Tenement. 
i. In General. 

702. General rule.] — In 1891 cei*t*wn premises, 
coloured pink on the plan on tlui deed, were con- 
veyed to M., together with a right of way over 
land c!oloured yellow on the plan on thtj deed. 
Tha land coloTired yellow was subsequently con- 
veyed to J., who covenanted to permit the use of 
the right of way. M. owned adjoining land, 
coloured blue on the plan, which abutted on a 
public highway & on which was a public-house, & 
erected assembly rooms partly on the land to 
which there was a right of way & partly on the 
adjoining land. The licensing m.tgistrates ob- 
jected to a gateway opening on the right of way, 
but in 1892 a wall was built with an opening for 
a gateway 0 ft. 9 in. wide, this ojiening being 
t^jmporarily closed with sliding scaiTold boards. 
In 1894 the hereditaments formerly belonging to 
M. were sold to h\, together with the right of way, 
& in Dec. of that year the scaltold boards were 
rcmoved to enable building material to be taken 
along tlie right of way. In 1890 a further applica- 
tion to the magistrates to allow gates to be placed 
at the gateway was refused, &. the magistrates 
insisted on the gateway being bricked up. 

In 1898 the premises, together with the right 
of way, were conveyed to G. In 1903 an opening 
was made in the wall & a gaU^ 4 ft. 4 in. wide 
placed there, & materials for altering the premises 
were conveyed along the right of way. It was 
now i)roposed to sever -the assembly rooms from 
the public-house, & to use them for a factory, the 
only access to which >va8 over the right of way. 

The present owneis of the land coloured yellow 
conUmded that the right of way had been aban- 
doned ; or, if not, if it was used to buildings not 
wholly erected on the dominant tenement, that 
the pi'oposcd user was excessive ; — Held : there 
had been no abandonment of the right of way ; 
but (2) the intended use would bo an excessive 
user of the right of way. 

A right of way of this sort restricts the owner 
of the dominant tenement to the legitimate user 
of liis right, & the ct. will not allow that which is 
in its nature a burden on the owner of the servient 
t-cnement to be increased without his consent & 
beyond the terms of the grant. I do not think 
that it makes any difference whether the right of 
way arises by prescription or grant. The burden 
imposed on the servient tenement must not be 
increased by allowing- the owner of the dominant 
tenement to make a use of the way in excess of 


the grant (Vaughan Williams, L.J.). — liAiiRis 
V. Flower (1904), 74 L. J. Ch. 127 ; 91 L. T. 816 ; 
21 T. L. B. 13, 0. A. 

Amutiation : — As to {2) Consd. Bailey v, Holborn & Frascati, 

11914] 1 Ch. 598. 

708. Access to land beyond dominant tenement.] 

— Howell v. Kino, No. 34, ante. 

704. .] — Lawton v. Ward, No. 35, ante. 

705. No other access available.] — Harris 

V. Flower, No. 702, ante. 

706. Whether user bond fide for dominant 
tenement — Question for jury.]— A right of way 
appurtenant to land passes to the tenant by a 
parol demise of the land, though nothing is said 
about it at the time of the demise. A. having a 
right of way to a close, demised the close to B. 
Tiie latter, being possessed of an adjoining close, 
upon which he was erecting certain houses, used 
the way for carting building materials to A.’s 
close for the purpose of using them upon his own 
land : — Held : it was properly left to the jury to 
say whether B.’s use of the road was a bond fide 
exercise of the right of way to A.’s close, or a mere 
colourable mode of getting to his own land. — 
Skull v. Glenlster (1864), 16 C. B. N. S. 81 ; 3 

I New Bep. 389 ; 33 J.. J. C. P. 185 ; 9 L. T. 763 ; 

! 12 W. B. 554 ; 143 E. B. 1055. 

A 7 iru)lalionH : — Consd. Williams v. James (1867), L. IL 2 

C. P. 577. Di8td. Finch v. G. W. Ky. (1879), 6 Ex. J). 

254. Consd. Hari’is v. Flower (1901), 74 L. J. Ch. 127. 

Refd. Uoyal r. Yaxley (1872), 20 W. IL 903. 

707. .] — ^W^iLTJAMS V. James, No. 

683, ante. 

708. Accommodation way- -No right to lay 
tramways.] — ^.An estate was intersected by a canal 
under the powers of its Act, & an accommodation 
bridge W41S built by the co., over which a private 
road, leading across the property to a liigh road, 
was carried. Coal pits were ojiened upon the 
estate, which, when the canal was made, had been 
used as a hum. For some time the coals were 
carried down to the canal by a tramway which 
did not cross the bridge. The coal owners subse- 
quently carried the tramway across the bridge, 
excavating the, soil of the roadway on the bridge 
& approaches, in order to caiTy their coals to a 
line of railway on the other side of the property. 
An action for ti'espnss liavi^ been commenced, 
& a writ of injunction applied for by the canal 
company, the coal owners submitted in the action 
to judgment for £1 damages & costs, & gave an 
undertaking not to repeat the trespass complained 
of. The coal owners having a few months after- 
wards agedn laid down the tramway, but without 
breaking the soil on the bridge : — Held : inde- 
pendently of the undertaking in the action, by 
which the right of the canal co. liad been recog- 
nised & established, defts.’ right of access to tk> 
passage over the accommodation bridge did not 
justffy the making by them of a tramway upon 
the bridge & the approaches thereto, & injunc- 
tion granted accordingly. — N eath Ganal (’o. v. 
Ynisarwed Besolven Golliery Go. (1875), 10 
Ch. Api). 450, L. JJ. 

ii. Carriage of Goods. 

700. Carriage of goods from other or adjoining 
land — Hay.] — A private way by prescription to a 
certain close shall not be used for tlie purpose of 
carrying hay, which grew ui)on another close. — 
Webster v. Bach (1678), 1 Freeni. K. B. 217 ; 
3 Keb. 848 ; 89 K. B. 177. 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (e) U. 

t. Ordinarily carried by foot 
paseengare.] — Pltf. waa entitled to a \ 


right of way on foot through a paMHOgo 
across deft.*s premises : — Held : pltf. 
not ontitied to have any biiideus 
carried through the passage save such 
as would be ordinary carried by foot 


I passengers in the user of a footway. — 
I Austin e. Scottish Widows’ Fund 
, Assukanck Society (1881), 8 L. IL Ir. 
197e 385*“~IJH[* 
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710. Minerals.] — (1) By a deed dated 

1630, W. & T. conveyed to L. & JEl. in fee-farm, 
certain lands in the township of A,, “ excepting 
always & reserved out of the ^ant all mines of 
coal within the fields & territories of A. aforesaid, 
together with sufficient way-leave & stay-leave 
to & from the said mines, with liberty of sinking 
& digging pit & pits.” The grantors covenanted 
for themselves, their heirs & assigns,” to give & 
yield to the said 1 j. & H., their heirs & assigns, such 
accustomed recompense for digging & breaking 
the ground with the fields & teiTitories of A. 
aforesaid, in wliich any pit or pits for tlie getting 
of coal should thereafter happen to be sunk & 
wrought as formerly had been usually given & 
allowed there in like cases before.” By a similar 
deed of the same date the same grantoi*s c<mveyed 
lands in an adjoining township to other persons, 
B. & P., with a similar exception, reservation & 
covenant ; — Held : it was not to be confined to 
such ways only as were in use at the time of the 
grant, & in such a direction as was then con- 
venient, but under the reservation in the convey- 
ance of lands in A., the coal ownei-s had no right 
to carry coals got in IT., over lands in A., althougii 
from part of the same mineral field. 

(2) In an action of trespass for making a rail- 
way over pltf.’s close, defts. justified under the 
above reservation of a way-leave ; pltf. new 
assigned that the trespasses were committed on 
other & different occasions, for other dill(n*ent 
purposes, & to a greater extent than was neetjssaty, 

& in other pai*ts of the close. To this deft, sullered 
judgment by default ; — Held : on these pleadings 
it was not competent for pltf. to contend that some 
H]iecies of railway was not within the reservation, 
but the question was, whether the direction or 
mod(i of construction of the railway were authorised 
by the reservation ; tliat is, such as wei*o roast>n- 
ably sufficient for the j)urjK.>se of getting the coal. 

Qu, : whether this reservation of a suiriiuiuit 
way-leave in 1030 gives a right now to make a 
railway, with cuttings, embankments fences, 
so as to oust the occupier of the soil. — Dand 
V, Kinoscotk (1810), 6 M. A W. 174 ; 2 ily. At I 
Can. (^as. 27 ; 0 L. J. Ex. 270 ; 1.51 E. K. 370. j 


Anuoiationti : — As to (1) Refd. i*ht*yHi»y v. Vicary (1847), 

Hi M. & W. 484 ; IIoHtock v. tiitlutmlioni, Sidobollom r. 

UoHtock (18r)2), Hi .Jur. 1013; Hogei-u Taylor (1857), 

I II. &. N. 700 ; Hamilton r. Urauutii (1871), L. It. 2 

Sc. ik Div. 166. As to (2) Consd. Brnhoj) v. North (1843), 

II M. & W. 418. Apld. Nowcoincn r. (JouIhou (1877), .5 

Ch. i). 133. Distd. Bidder v. North Stjiflfordshii-o Ily. 

(1878), 4 Q. B. 11. 412. Consd. Finch r. (1. W. By. (1870), 

Fx. 1). 25 1 ; Wolldoii v, Buttcrioy ('o., 11920] 1 dh. 130. 

Refd. JloKOis V. Taylor (1857), 1 H. & N. 706 ; A.-H. r. 

Cumbridifo CoiiHiuiiui's (lus Co. (1868), h. Jl. 6 Kq. 282. 

711. .] — Durham & kSundeuland 

By. (]o. V. Walker, No. 584, ante, 

712. .]— Pltfs. were copyholders of 

the manor of N. 

Deft, was lessee of collieries held of the manor : 
he was ndso lessee of mines under freehold land 
not within the manor. Deft, had a customary 
right, for which he paid an occupation rent, of 
using a railway over pltf.*s laud, & an underground 
passage or crut, through the subsoil of pltf.’s land, 
for the purpose of carrying coal & ironstone from 
his copyhold mines. He used them, however, for 
the conveyance of his freehold minerals. Pltfs. 
applied for an injunction to restrain deft. fi*om 
using the railway crut fur putposes othcir than 
the conveyance of the copyhold minerals. The 
injunction was granted with costs. - Eardlky v. 

(1876), 3 Ch. D. 826 ; 45 J.. J. Ch. 
069 ; 34 1.. T. 009 ; 24 W. K. .528. 

-Initotoitow --^Oonsd. Powell v. Vickermaii (1887), 3 T. L. B. 

d58 ; Batten Pooll r. Kennedy, [1907 J 1 Ch. 256. Refd. 


lluaboii B^ok & Term Cotta Co. v, G. W. Ily., [1893J 1 
Ch. 427 ; G. W. Ily. v. Coin Crlbbwr Brick Co., 11894) 
2 Ch. 157 : Horry v, Bandera, [1919] 1 K. B. 223. Mentd. 
Tucker v. Linger (1882), 21 Ch. D. 18 ; Webb v. Knight, 
Hedley v. Webb (1901), 70 L. J. Ch. 663 ; ThomHon r. 
Bt. Catliurine'B College, Cambridge, etc., [1919] A. C. 408. 

713 , ,j — H., being the owner of 

certain land & the mines thereunder, by indenture 
conveyed the surface to O., but ho excepted & 
reserved a ” waggon or cart I’oad ” of the width 
of eighteen feet, to be at all times thereafter kept 
in repair at liis own cost & charges : — Held : these 
words would not enable II. to lay down a railmad 
or tramway for the caniage of coals raised fi*om 
neiglibouiing coUiorics belonging to 1dm. 

By a lease (jf mines the lessees were authorised 
to t.akc use ” full & sufilcient rail &. t)ther ways, 
paths, & passa.gi;s to & for the said lessees & their 
agents, servants & workmen, or others, “ to carry 
away ” all or any of the coal, canncl, shu;k, iron, 
ironstom;, th(i produce of tlie mines tliei'(‘by 
demised or any other udnes ” : — Held: the 
lessees, by vii*tue of this clause, might lay down a 
railway for the carriage of coals raised by tliein 
from the idts of adjoining collieries worked by 
them, & tlu^y were not i*estriciod to using the 
railway for thfi cai’jiage of coals raistnl by or 
tlu’ough the pits of the mines demised to iiiem 
by the above-meniitmed leas(\ — Bidher v. North 
Stafforhhihre Uy. Co. (1S7S), iis reported in 
4 q. B. D. 412, O. A. 

Annotations: — Refd. Rugby l*orMuiul Cumoiit Co. v. b. 

N. W. Ily., [1908] 1 K. B. 925. Mentd. Jolcoy & Eiloii'.s 
Exorw. V. N. K. By., U007I 1 K. B. 402. 

’ On Inclosure of common.] - See 

Commons, Vol. Nl., pj). 66, 67, Nos. 913- 916. 

714-. - Over level crossing. | -Cnder Rail- 

ways Clauses Consolidation Act, 1815 (c. 20), for 
the constnic.iion by a J*aihvay co. of “ accom- 
modation works ” for the bonidit of a landowner 
whose land is severed by IIk; railway, the land- 
owner is entitled to a convenient passage over the 
railway sufiicient to make good, so far <is possible, 
any interruption which the construction of tlie 
railway causes by scverancii in t-he working or 
use of his land, imduding any alteration or ex- 
tension of that working or use which could or 
ought to have been (jonti'inplatod by tJie i)aiiieH 
wh(;n iiie accommodation works were made Ac 
accepted. A railway sevtjred the land of a hind- 
owner Ac crosstid on the level a road belonging to 
Jiirii upon which he had a tramway by whi(4i 
goods Ac tralllc from his land were conveyed to a 
neiglibouiing i)ort. He Jiad also allowed coals to 
be conveyt‘tl along the tramway to the poi*t from 
a colliery not situate on his land. On the occasion 
of the iiurcliase by tlie railway co. of the iioiiion 
of the road crossed by the railway Ac of other land 
belonging to him taken by the co. the co. (*ntcre(l 
into an agreement with liim that tluiy would eon- 
struct Ac maintain ceitain works “for the accom- 
modation of the ownei*s Ac occupici*s ftir the time, 
being of the lands adjoining the railway.’' ^^liesc 
works includcid a level crossing for the tramway. 
The level crossing was constructed, & the co-. 
entered into a deed of covenant with the land- 
owner in accordance with the agreement. Tho 
landowner’s successor in title afterwards claimed 
to be (‘Tititled to convey over the level crossing 
goods Ac 1 raflic brought on to her land from other 
places, whether situate on her estate or not : — 
Held : .she w'as ni>t (mtitled to use the level 
ci*ossing for the purpose of conveying goods Ac 
trailic so as substantially to increase the burden 
of the easement by altering or enlarging its 
character, nature, or extent as enjoyed at or 
previously to the date of the deed of covenant, or 
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as since enjoyed by her or her predecessors in 
title, if, owing to acquiescence or otherwise, that 
subsequent enjoyment was binding on the co. — 
Great Western Ry. Co. v. Talbot, [1902] 2 Ch. 
769 ; 71 L. .7. Ch. 835 ; 87 L. T. 405 ; 51 W. B. 
312 ; 18 T. L. R. 775, C. A. 

Annotations : — Apld. H’alT Vale Ry. v. Cordon Canning:, 
noou] 2 CJh. 48. Consd. White r. Crand Hotel, Ea«t- 
bourno (1912), 82 L. J. CTi. 57. Reid. Tall Vale Ry. r. 
Pontypridd TJ. D. C. (1905), 9:J L. T. 12(1 ; S. E. Ry. r. 
Cooper (1923), 21 L. C. R. 439. 

( / ) Agricultural Ways. 

715. Way for carriages & hogs — Includes way 
for all cattle.] — Ballard r. Dyson, No. 090, 
ante. 

716. Whether way for general purposes.] — A 

right of way for agricultural purposes is a limited 
& qualilicd right of way, & does not, necessarily, 
co^er a i*iglit to use such way for general A- 
univei’sal i)urposes. Where A. claimed & proved 
a right to cany corn k, manure ov(*r t he locus In 
quo Held : he had not, tliorefore, a general & 
unlimited right to caiTy lime, or the i)roducti of a 
quarry over tiie locus in quo at all times, & for all 
I)urposes.~ Jackson v. Stac^ky (1810), Holt, N. P. 
455, N. P. 

AmwkUitm -Distd. Allan w. Comiiio (1840), 11 Ad. & El. 
759. 

717. Question for jury.] — 'IVespass quare 

clausum jregit. Plea, a right of way for the 
occupiers of a close? for 20 years, for horses, carts, 
waggons, & carriages, at their free will At pleasure. 
Replication, traveling such right: — Held: (1) 
under this issue pltf. might show that deft, had a ' 
right of way for horses, carts, waggons, & carriages 
for certain jiurposes only, & not for all, & was not 
compelled to ni?w assign ; & might show that the 
purpose for which deft, liad used the road, & in 
respect of which the action was brought, was not 
one of those to which his right extended ; (2) 
evidence of user of a road with hoises, cai*ts, & 
carriages, for cei*tain pmposcs, docs not neces- 
sai'ily prove a right of road for all i)urpo8os, but 
th(? extent of the right is a question for the jury, 
under all the circumstances of the case. — Cowling 
V. Higginson (1838), 4 M. & W. 245 ; 1 Horn & 
II. 269 ; 7 Ji. J. Ex. 205 ; 150 E. R. 1120. 
Annotations : — As to (1) Contd. Skull v. Glonistor (1804), 33 

L. J. C. P. IS.*) ; Nowconum r. CohIhou (1877), 5 Ch. D. 
133. As to (2) Distd. Allan v. Gummo (1840), 11 Ad. & 
Kl. 759. Apld. Daiv V. Hoathcoto (1856), 25 L. J. Ex. 
245. Consd. Wimbledon & I’litimy Commons Consorva- 
tors V. DLxon (1875), 1 Ch. D. 302. 

718. No right to carry minerals.] — Bradbuun 
V. Morris, Morris v. Buadburn, No. 38, ante. 

(g) Carriage Ways. 

719. No right for all cattle.] — Ballard v. 
Dyson, No. 690, ante. 

720. As evidence of a drift way.] — B altard v . 
JlYSON, No. 690, ante. 

721. Includes carriages laden & empty.] — To 

a declaration of trespass for breaking & entering 
pltf.’s close, deft, pleaded, that B. being seized 
thereof, as well as of another close adjoining, 
granted it to pltf., except a pathway six feet wide, 
through the locus in quo to the other close, for the 


owners &; occupiers of the latter to go, return, & 
pass as they had been theretofore used & accus- 
tomed to do ; & that they had been used &: 
accustomed to go, return & pass by themselves & 
their servants, & with horses, & that B. having 
conveyed that close & pathway to deft., he ente^d 
the loctis in quo by himself & his servants, & with 
horses. Pltf. newly assi^ed that deft, had used 
the way for other & different purposes than the 
owners & occupiers under wliom he claimed were 
accustomed to use it, to wit, with horses laden 
with & carrying bricks, stone, & other materials 
for bulling ; & deft, pleaded to the new assign- 
ment, that they, under whom he claimed, were 
used & accustomed to use the way by themselves 
& their servants & with horses, for all lawful pur- 
poses whatsoever, for which reason, deft. ^ used 
the way with horses laden with bricks & building 
materials, for the purpose of carrying them into 
his close to build, being lawful purposes, for which 
he had occasion as owner & t)ccupier to use the 
way. Pltf. in liis replication to that pica, stated, 
that they under wliom deft, claimed, were not 
used iNc accustomed to use, & in fact did not use 
the way with hors(*s laded with bricks & building 
mat(?rials : — Held : tliis replication was bad on 
special demurrer, as pltf. should hav(? taken issue 
by stating that deft., & those under whom he 
claimed, had not a right to the way for all lawful 
purposes. 

If a person claims a right of way for carriages, 
it will apply to those which are laden as well as 
those which arc not ; for these reasons I concur 
in thinking that the replication in question is 
bad (Park, J.). — Trickey v. Yeandall (1821), 
2 Bing. 26 ; 9 Moore, O. P. 55 ; 130 E. R. 214. 

722. Includes a footway.] — Davies v. Stephens, 
No. 435, ante. 

723. No right to carry coals.] — Cowling v . 

I Higginson (1838), 4 M. & W. 245 ; 1 Horn & 11. 

! 280 ; 7 L. J. Ex. 286 ; 150 E. 11. 1420. 

i AnmMions : — Distd. Allan v. Goinmc (1840), 11 Ad. & El. 

759. Expld. Wimbledon & Putney Commons Con- 
• servators V. Jllxon (1875), 1 Ch. 1). 302. Distd. Nowcomon 

V. Coiilsoii (1877), 5 (Jh. D. 133. Refd. Ruro v. Hoathcoto 
I (1850), 25 L. J. Ex. 245 ; Skull v. Glcnistcr (1804), 33 
I li. .1. C. J*. 185. 

I 724. Includes room to turn carriage.] — An 

[ indenliure of Ictuse demised to K . cseHain property, 
including a yard, together “ with the right of way ” 
for K., his exors., etc., Ac his & their servants, 
horses, carts, & ciu'riages, fixim D. street to the 
said yai'd & workshops, as by K. then enjoyed : — 
Held : where the turning of a carriage or cart is 
necessary to the convenient enjoyment of the 
dominant premises such a right of turning over a 
piece of land may be a port of the right of way to 
the dominant lU’cmises. — Knqx v. Sansom (1877), 
25 W. R. 864. 

(h) Waylcaves. 

725. For carriage of minerals — Whether in- 
cluding a waggon way.] — Pn^ v. Ci aveiunth ( Iady ) 
(1729), 1 Barn. K. B. 318 ; 94 E. R. 215. 

728. .] — Under the grant of a fre(? 

& convenient way for the purpose of carrying 
coals, among other articles, the grantee has a 
right to lay a framed waggon way. Under a 
grant of a way from A. to B. in, through, & along 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (f). 

a. No ripht to ^tsc for purposes of 
timber trade.] — Defts. had a ri^ht of way 
t-o their Hold through on adjoinlne: Held 
of pltf. Dofta.* field had been iiHod for 
u«Tlculture, & the way through pltf.’s 
Held was used by them for ordinarj’^ 
agricultuml purimses. Defts., cou- 


verted their Held into a timber depot 
& began to use tho way across nltf.’s 
Hold for purposes comiected with the 
timber trade : — Held : pltf. was entitled 
to an injunction restraining defts. from 
using tho way otherwise than for agii- 
eultural pnrposi^s. — Dissai Biiaoouai r. 
Desai Chitnilai. (1899), 1. L. R. 24 
Bom. 188.— IND, 


PART VII. SECT. 6, SUB-SECT. 8.— 
B. (g). 

b. Whether fooUvay ineluded.] — 
Dcelaratiou alleged right of way in 
pltf. for hoi'ses, cattle, & carriages, & 
obstruction to same, & on tho trial this 
was the only claim set up. The 
Judge in charging the jury, ttdd them 
that if they shoiud find a right of way 
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a particular way, tlio grant^'o is not jusiifled in 
TnA.king a transvcrsc road across the same. — 
Skniiouse V, Christian (17H7), 1 Term Rep. 500 ; 
09 R. R. 1251. 


Animtalions : — Difltd. Bidtlci* North StnffonlHhiiv Jty. 
(1878), 4 Q. B. I). 412. Refd. Blakosloy r. Whioliloii 
(1811), 1 Hai-e, 17(5 ; IhvllhHch lk)Ilicr>' Co. r. Woodiimii, 
lltH.'j] A. C. (531 ; TaJI Valo By. r. Cardilt J»’y., 111)17] 
1 Ch. 299. 


727, Whether for all purposes.] — Durham 

& Sunderland Ry. Co. v. Walker, No. 5S1, 
ante. 

728. .] — Proud r. Bates, No. JOS, 

(uilr. 


(t) Foohvays and Other Ways. 


734. .] — Unless a tithe owner lias a 

right of way to carry titlie oil titlieable lands 
witliiii his parish, hy grant of the owner of the 
fee or by prt'scnption, he has jirimd facie only a 
riglit to use siu'li roail for that piiiiiose as is used 
at the i iino by the occujiier to carry olT tlio other 
nine-tenths ; & if lie lias any fui’tluM* right to use 
any other way fmm tlie iiiuiicular close, because 
used by tlie occupier for otlier agiicultural pur- 
pos(‘s, or for inorc^ convenient use of the close, 
though not for the puipose of carrying ofl! the 
CIO]), that right can only (*xist while such way 
continues, without being stopped up l)y the 
occupier. — .Iames r. Dobs (I83.‘l), 2 Ur. ifc M. 
2(i(> ; 4 Tyr. 101 ; 3 L. K\. 47 ; 149 E. U. 700. 


729. Accommodation way — No right to lay 
tramways.] — Neatu (Unal Uo. v. ^'nisarwed 
Resolven Colliery Co., No. 70S, ante. 

730. Footways — No right to draw manure In a 
cart.] — (1) In case for disturbance of a way, ])ltfs. 
claimed a right for tli(*inselvcs, etc., on foot to 
go, return, etc., also to lead cai*ry away 
manure, but proved only a grant of way on foot & 
for horses, oxen, cattle, & sheep : Held : a 
variance, for the term “ load,” so used, imi)li(‘H 
drawing in a carriage. 

(2) Pltfs. took issiK^ upon a i)lea travelling the 
whole right claim(?d in tlui declai'ation. The 
right actually interfered with was that of carrying 
away manure with a wlieelban*ow Held : assum- 
ing this privilt'ge to be cover(?d by the grant, pltfs. 
couhi not, by iiroviug so mue.h of the ailegcHl right, 
entitle tliemselves to a viTiliet on the issue 
geniTally. 

“ heading ” implies drawing in a carriage*. 
Pltfs. admit that they have no riglit to “ lead ” in 
Diat sense (PAlTERSON, J.). 

If a grant had been put in (;onf(‘ri'ing a right to 
“ lead manure,’* the term would have be^en con- 
strued according to the usual mode of leading, 
that is, by drawing in a cai*t ((^ileridoe, J.).- - 
Brunton r. Hall (is II), 1 Q. B. 792 ; 1 (lal. iVs 
J)av. 207 ; 10 J.. J. Q. B. 258 ; (5 .iur. :ii0 ; 119 
K. R. 1231. 

731. Whether inclusion of carriage way.| 

- VV'ai'ts r. Kelson, No. 250, a?/lc. 

732. — — & way for horses.] — In a 

lease the lessor d(‘inised certain hereditaimjnis, 
together with free liberty tS: right of way A: passage, 
A: of ingress, <*grt*BS, A: regi*<‘ss to Ai- for the h».ssees 
A: lessee, their or liis workmen A: s(*rvants, At all At 
<*very other persons A: person hy their or his 
authority or peiTnission, from tiuie to time. A: at 
all times during the continuance of the U'ase, hy, 
ilirougli, At over a certain roadway or passage, 
jointly w’itli the lessor A: other the t-enant or 
tenants, or occupier or occupiei-s for the time 
being of the adjoining land : — Held : this gave a 
right of w’ay for foot passengei-s only, At did not 
extend to horses At cai*t «. — (’ousens v. Rose 
( 1871 ), L. R. 12 Kq. 900 ; 21 L. T. 820 ; 19 W. R. 
792. 

733. Tithe ways — Whether confined to removal 
of tithes.] — B^vli^rd v. Dyson, No. 090, ante. 


(J. Alteration of Dominant Tenement. 
aSVc, (jenerally. Part N'l., Soil. 2, sub-sect-. 2, 

D. («), ante. 

735. Whether corresponding alteration of user 
permissible — Interpretation of grant.]-— A deed 
ivserved to deft, a right of way over a, yard “ t^) 
tlie, stalile At- loft over th(* same, At tlie s])ace or 
ojiening undt*r the loft. At now us(*d as a wood- 
house,” At also the use of the yai*d “ in common 
with ])Jtf. A:- liis tenants for the time being, it 
being tli<* intent that tlie whole of the yard should 
lie oiien At undivided as the same then was, 
without any otlujr building to erected thereon. 
At the yard sliould be* used in common by the 
occupi(*rs of pitf.’s At deft.’s messuages, in thi* 
same; manner as the t.enants thereof Jiad l)(‘eri 
acvustonuxl to use* t-h<* same.” 

J lefts, conveited Mie loft A:- the space tliereiind(*r, 
which had b(‘en us(*d as a wocxlhouse*, into a 
cottage; — Held: (I) tlie deed did not justify 
deft, ill using t he yard after the* eottagi; was built, 
for that Kueii a UHi*r was not t lx; accustomed user 
whiedi liad been res(*rved ; (2) tlx; re.serv’^ation of 
tlx; way “ t-o tlx* s{)a<;e or o]x*ning und(;r tlie loft, 
A:- now usi*d as a woodJioust*,” was to be taken as 
identifying tlx* locality, A: conllniiig the way to a 
piece* of ope‘n grexind ge*iierally, At not spe;e‘ilieally 
te) a w'eiexlhouse ; but that tlx* e*()nve‘rsie)n of tlx; 
ojicn space te> a eiottage; w'as an alte*ratie)n of 
substance, At eleft. Jiael no i-ight- eif way to tlx; 
cottage. Aj.lan v. (Limme (1810), 11 Ad. At El. 
759 ; 9 Per. tVt Dav. 581 ; 9 E. J. q. II. 258 ; 119 

E. It. (502. 

.tiumtntioiin : As to (I) CoDSd. llriiiiitif; r. Hurnot (18r>2), 
8 Exch. 187. DiStd. NixveronuMi r. Coulsf)!! (1877), 
e h. 1). 133. Consd. Eiiu h r. <1. \V. liy. (1879), .0 Ex. I). 
2:)l. Refd. skull v. ({lonislei- (JSdl). 1(5 O. 0. N. S. 81 ; 
rriiU-el Laml Co. r. C. E. Ry. (1873), 1j. Jt. 17 Ki\. I.i8 ; 
Milnoi’H Sufo Vu. r. (J. N. (^ily Ry., 11907] I (3i. 208 ; 
While, r. Cmiul JloUd, KaHlhituriie;, 11913] I (Jh. 113. 
As to (2) Consd. WirtililiHloii & Riitiiey C]oiiiriioiiH ('(Ui- 
H4!rvatorHr. Dixoa (1875), I (’h. I). 3(52 ; VVOilU; r. (Iraiid 
Iloiol, EaHihoiiriie, 11913] 1 (3i. 113. Refd. Finch v. 
(1. W. Ry. (1879;, 5 Ex. 1). 251. 

736. .] — 1IENNIN(} V. Burnet, No. 

145, ante. 

737. .] —A lease cemtaineid a cove- 

nant to do nrithing tei the anneiyance or elamage; 
eif tlx; l(;ssor ejr his aeljoining tenant-s or occupieii's. 
The* lease granted a right ejf way over a certain 
passage as then use;ei At enjeiyed by tlx; Icisseo. At 


for txiiTia^roH, c^attJe, or foot paHKcngera, 
piti. Hhould have a verdict : — Held : 
an eiTODcous dlroctioii, & a new trial 
be ordered.— McKobkuts v. 
Me-BRiDK (1875), 3 Png. 48.— CAN. 

PART VII. SECT. 8 . SUB-SECT. 8 .— 
B. (i). 

c. Alley way — Whether right to carry 
Cftals.i —A store, two rooms & cellar 
connected with the store by hat«h' 
leased to pltfs., 
with the privihiges He appurtenauc<*H 

J. — VOL. XTX. 


thereunto belonging.” 'J’he rooms 
I cornmiinieatcd with tJie stoiv, & a door ; 
' in one of tlie moms opened off an ' 
i alleyway leading from the street to the ; 
' rear of the premises. A coal shute to ! 
i the cellar also opened off the alleyway, i 
which was ..iiflleiently wiib; to allow 
' coal lieiiig cai-ted to the, shnte. Th<* 

I alleyway was part of the lot upon which j 
the demised prenilH<;H wen*, At was In 
; the ownership At possesshui of deft. 

lessor at the daU; f)f the lease. For ! 

' many years pi’evlous In the leosi; tlie ' 
door off the alleyway had been used 


by oeeupiers of the jtremlHiM, including 
deft., who was in oeeiipatiori at the 
date of the lease, & coal had always 
Ixieii carted by theiii to the shute. 
D(;ft. sought to build upon the alleyway 
to the extent of hluckfng up the alley' 
way door At pmventing access to the 
shute by carls : //eld : the tenant 
was entitled to the unimpaired use of 
the alleyway sinen it was in use at the 
duU; of the lease as an easement 
longing to the pmuiises. — .I onkh r. 
HliNTKit (189(5), 1 N. ii. K<|. Hep. 2.50. 
—CAN. 
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Sect, 6 . — User and enjoyment of rights of way: Svb- 
sect* 3, C. & JO^a) 

the date of the lease the lessee used the i^assage 
for the purposes of a business carried on in the 
pi'emises, & the lessor, who occupied the adjoinii^ 
premises, used to lock the gate of the passage in 
the evt^ning, & keep it locked until the morning. 
Many years aflemards the lessee’s representative 
turned part of the business premises into a place 
for entertainments, & claimed a right of entry to 
liis premises at ^ hours. The lessor’s repre- 
sentative filed a bill for injunction against the 
nuisance, & against being prevented from locking 
the gate at night : — Meld : he was entitled to the 
injunction asked for. — C oi.lins Slatie (1874), 
23 W. R. 199. 

Annotation: — Distd. Baxondtilo v. North Ijumbcth Liberal 

& Kadicol Club (1902), 87 L. T. 161. 

73g, ;j — In 1883, F., applts.’ pre- 
decessor in title, & P., resp.’s predecessor in title, 
who were owners of adjacent pi-opeities, made a 
verbal agi^eement by wliich F. agreed to set back 
a party wall which bounded his property in order 
to give P. a more convenient access by widening 
a private road on his property, & P. agreed to 
give F. a right of way along the road to a gate 
nine feet wide, to be made in the wall to give 
access to the back of the property. In 1911 
applts. widened the gate to fifteen feet, & set 
back the pai ty wall : — Held : under tlie agree- 
ment they had no right of access excej^t by a gate 
of the oiiginal width in the original place. — 
Grand Hotel, Eastbourne, Ltd. v. White 
(1913), 84 L. J, Oh. 938 ; 110 L. T. 209 ; 58 Hoi. Jo. 
117, H. L. ; affg, S. 0. suh nonu White v. Grand 
Hotel, Eastbourne, Ltd., [1913] 1 Oh. 113, 
O. A. 

A nnoidt hits Retd, Bailey v. Holborn Fniscati, [1914] 

1 Ch. 698 ; Vino v. VVouhani (1915), 81 L. J. Ch. 913. 

739, Under statute.] — U nited IjAnd 

Co. V, Great Eastern Ky. Co., No. 084, a7ite. 

740, ,| — By an award under 

an Tnclosure Act, it was directed that certain of 
the alloi/iees & the owners for the time being 
of their allotments should for ever thorcjafter have 
a way-right tSt liberty of piissage for themselves, 
tludr respective tenants f aimers, as well on 

foot as on liomd)ack, & with t heir caris & caiTiiXges, 

to lead drive their horses, oxt;n, other cattle 
from the common highway over the east end of 
the allotments to their respe(;tive allotments, 
doing as little damage to the soil or the corn, 
grass, or herbage, as migJit be, ^ in t.-ase the 
alloiUies should “ st/reet out ” the way, that tlie 
same should always remain eleven yaiiis wide, 
but th(i road was not to be a way of right for any 
otlier jicraons whomsoever tlian as aforesaid. 

owner of one of the allotments commenced 
building liousos upon it, & began to lay down a 
metalled i*oad wdiere there had only been an 
ordinary caii track over the adjoining allotments : 
— Held: the allottees were not confined to the 
use of the road for agiicultural purposes only, 
but were entitled to construct a substantial road 
way suitable for the purposes to which the land 
was now in course of being applied. 

It is said the provision that the allottees shall 
do as little damage as may be to the soil or the 
(iom, grass, or herbage, i)rohibits what is now 
being done. ... It appears to me that these 
words by no means limit the right of the grantee 
to use the way for all reasonable puri>oses (.Tessel, 
M.R.). 

It was conceded to be the principle of law that 
the grantee of a right of way has a right to enter 


upon the land of the grantor over which the way 
extends for the purpose of making the grant 
effective, that is, to enable him to exercise the 
right granted to him. That includes not only 
keeping the road in repair but the right of making 
a road (Jessbl, M.B.).— Newcomen v, Coulson 
(1877), 5 Ch. D. 133 ; 40 L. J. Cli. 459 ; 30 L. T. 
385 ; 25 W. R. 409, 0- A. 

Annotations — FoUd. Fincli i\ f3. W. By. (1879), 5 Ex. D. 

264. Consd. HaiTiB v. Flower (1904), dO L. T. 669. Befd. 

New Windsor Corpu. v. StovoU (1884), 27 Ch. D. 666. 

741. Grant of unrestricted use.] — 

Where there is an express grant of a private right 
of way to a particular place to the unrestricted 
use of which the grantee of the right of way is 
entitled, the grant is not to be restricted to access 
to the land for purposes for which access would 
be required at the time of the grant. By an 
inclosure award a road was set out as a carriage 
road & drift way from a highway to certain of the 
inclosed lands. Defts., a railway co., acquired 
some of these lands, & built a cattle pen thereon 
adjoining their railway, & used the road for the 
passage to from the highway of cattle that were 
to be or had been conveyed on their railway, such 
user being much greater than the user at the time 
of the grant, which was exclusively for agricultural 
purposes : — Held : this was a lawful user on their 
part, &» they were not restricted to the user which 
existed at the time of the grant. — Finch v. Great 
Western Ry. Co. (1879), 5 Ex. D. 254 ; 41 L. T. 
731 ; 44 J. P. 8 ; 28 W. K. 229. 

Aniwtatiuns — ^Difltd. HaiTiH r. Flower (1904), 74 L. .1. Ch. 

127. Refd. N<*w WmdBor Coi-pn. v, Stovcll (1884), 27 

Ch. D. 665 ; Tail Valo By. v. Gordon Ganninsf, [1909] 2 

Oh. 48. 

742. Not In contemplation of grantor.] 

— Milner’s Saii'e Co., Ltd. v. Great Northern 
& (Uty Ry. (]o., No. 288, ante. 

743. Substantial increase of servitude 

— Such Increase a question of fact.] — W^here a level 
crossing has been made under sect. 08 of Rail- 
way Clauses Consolidation Act, 1845 (c. 20), to 
connect agricultural lands sevei-ed by a railway, 
the landowner’s future user of the crossing is not 
restricted the purposes, such as agricultm'al 
purposes, for wldeh it was used at the time the 
i-ailway was constructed ; but he is not entitled 
to use it so as substantially to increase the burden 
of the easement by aliciring or enlarging its 
chai'octer, nature, or extent as enjoyed at that 
time, W'hetlier the change of user increases the 
bui’dcn is a question of fact in each case. 

For many years after the rime it was made an 
agricultural level crossing was used for the occa- 
sional peussage of sheep & cattle, the keys of the 
gates being borrowed from a neiglibouring signal- 
man, who kept the signals at danger till the 
animals had crossed. 

The neighbourhood having changed its agri- 
cultural character, the landowner let a field to a 
tennis club, who claimed the gates & used the 
crossing daily in large numbers. It was proved 
that tills user was exceedingly dangerous to^the 
club membera, <fc would subject the railway co. to 
a greatly increased strain & burden in watching 
their line & managing their traffic so as te avoid 
accidents : — Held : this user was unlawful, &, 
would, if necessary, be restrained by injunction. — 
Taff Vale Ry. Co. v. Gordon Canning, [1909] 

2 Ch. 48 ; 78 L. J. Ch. 492 ; 100 L. T. 846. 
Annotations : — FoUd. S. E. By. v. Cooper (1923), 21 L. Q. R. 

439. Reid. White r. Grand Hotri, Eaatbonmo (19i2), 

82 L J. Ch. 67. 

744. Reasonable user question for Jury.] — 

Hawkins v. Carbines, No. 779, post, 

746. Under prescriptive right — ^Not sup- 
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ported by evidence of such user.] — Wimbledon &; 
Putney Commons Conservators v. Dixon, No. 
37, ante. 

746 . ,] — In an action for trespass 

over pltf.’s yard, at the back of deft.’s hoiise it 
was found that for upwards of twenty years, 
during which deft, had occupied his house as a 
dwelling-house, he had possessed a right of way 
across the yard to his back door for hunsclf & his 
friends. During the last two years deft, had 
opened a small shop in one room of his house, & i 
a few customers had crossed the yard for the pur- 
pose of going to the shop by the back door. Upon 
the plea to a new assignment to the plea of the 
riglit of way, the jury had found for pltf. i—Held : 
this was not such an alteration in the dominant 
tenement that the facts could constitute an excess 
of deft.’s user of his right of way ; & the verdict 
must be entered for deft, on the new assignment. — 
Sloan v. Dolliday (1874), 30 L. T. 767 ; 38 
J. P. 062. 

747. .J — Bradburn v. Morris, 

Morris v, Bradburn, No. 38, ante. 

748. Right extinguished.] — Allan v. Gomme, 
No. 735, ante. 

749. Capable of being revived.] — ^Milner’s 

Safe Co., IjTd. v. Great Northern & City Hy. 
Co., No. 288, ante. 

D. Construction^ Alteration and Repair of Ways, 
{a) Cansiruction and Alteration. 

750. Construction — Liability for — On grantee.] 
— Osborn v. Wise, No. 001, ante. 

751. .] — Ingram v. More- 

craft, No. 769, post. 

752. Right of way to house — Laying flag- 

stones in front of house door.] — ^A. granted to B., 
his hehs &; assigns, occupiers of certain houses 
abutting on a piece of land about eleven feet wide, 
which divided those houses from a house then 
belonging to A. the right of using the piece of land 
as a foot or carriage way ; & gave him “ all other 
liberties, powers, & authorities, incident or appur- 
tenant, needful or necessary to the use, occupation, 
or enjoyment of the road, way, or passage ” : — 
Held : under these words B. had a right to put 
down a flagstone upon this piece of land in front 
of a door opened by liim out of his house inUy 
tliis piece of land. 

At conun on law, the right to repair is incident 
to the grant of a way (Heath, .1.). — GEJ^RARD v. 
Cooke (1806), 2 Bos. & P. N. H. 109 ; 127 K. Jt. 
566. 

AunMaliun : — Uentd. Oardijcttii v. Armitago (182.*j), . & C. 

197. 2B 

753. Right to enter grantor’s land.] — 

Newcomen v. Coulson, No. 740, ante. 

764. Method of — Whether reasonable ~ 

. Question for Jury.] — Waste lands, under which 
there are mines of coal, are inclosed by virtue of 
an Act of Parliament, giving to the lord one- | 
sixteenth part of the whole, & reserving to him a { 
right to make all convenient & necessary ways j 
over the lands that were waste, for getting & 
c^rying away the coals, to be made at his free | 
will & i>lea8ure in as beneficial a manner as if the I 
Act liad not passed. An assignee of that lord | 
made a waggon- way across an allotment, & dug ■ 


up the adjoining soil to raise the low parts of the 
ground to form a level road : — Held : (1 ) the 

question for the jury was, whether or not the road 
made was such as a prudent man would have 
made over his own land ; (2) he had a right to take 
the adjoining soil to make it a level one. — Arson 
V. Fenton (1823), 1 B. & 0. 195 ; 1 L. J. O. S. K. B. 
91; 107K. R. 73. 

755. Alteration— Digging a trench— For pur- 
pose of drainage.] — D ike & Dunston’s Case 
(1588), Godb. 52 ; 78 E. R. 82. 

756. Making a transverse road.]— S en- 

house V. Christian, No. 726, ante. 

767. To suit modern requirements— Way- 

leave for coals granted In 1630.] — Dand v. Kings- 
coTE, No. 710, ante. 

756. Grantor having notice of — When 

estopped from objecting.] — Where a passage was 
not included in demised promises, but the lessee 
had a right of way over it to his shop, the lessor, 
who knew that the lessee was repairing the passage, 
by his conduct, encouraged the lessee to spend 
money on the passage under the mistaken belief 
that he liad a right to do so, & also allowed the 
lessee to put up a signboard before the execution 
of the lease : — Held : the lessor was not entitled, 
after all tiie work liad been completed, to set up 
his legal right to the passage, & to compel the 
lessee to restore the passage to its original state, 
& to remove the signboard. — Civil Service 
Musical Instrument Assocn., I/td. v. Whiteman 
(1899), 68 L. .1. Ch. 484 ; 80 D. T. 686 ; 63 J. P. 
441 ; 43 Sol. Jo. 507. 

{h) Repair. 

See Part V,, ante, 

759. General rule.] — Case for obstructing a 
right of way between two specified termini over a 
close called the Terrace Walk. The way was 
claimed as api)urtcnant to a messuage, in general 
terms, without reference to any obligation to 
repair. On the trial of an issiu^ joined on a 
traverse of the right of way, the easement proved 
was a right to pass forwards & backwards over 
every pai-t of the close, & not merely between the 
termhii specified in the declaration ; it was 
sliown that th<*. easement was enjoyed under a 
grant thereof to D., his iieirs, t^^nants So iissigns, 
So to ceriain other persons, “ he, they & every of 
tiiem, from time to time, contributing So paying 
a ratable share & proportion towards repairing So 
amending the Terracje Walk**: — -Held: (1) no 
variance, the easement proved being only larger 
than the eastunent alleged. So not different in 
kind ; (2) the obligation to repau» was not in the 
! nature of a condition precedent. So need not be 
! alleged in the declaration. 

j 'Phe casement was granted in 1675 ; there was 
I evidence that, for ten years next before the com- 
' mcncement of the action, part of the way claimed 
had become public i—Ueld .; (3) it wiis not neces- 
sary to state in the declaration that such pai- had 
become public. , 

Tliat [the liability to repair] is not a condition 
incident by law to the grant of a right of way : it 
is not oven an obligation to which the grantee is 
subject : it is no more than this that if ho wants 
the way to be repaired ho must repair it himself 


PART VII. SECT. 6. SUB-SECT. 8.— 
D. (a). 

d. Const^tUm — Old way rendered 
impracin^U by owner of sehienl tene- 
niem^Liability to construct new UHiy,] 
— W here respa. were dedared entitled 
In jpl^ of a Horvittide road, whicli 
had been rendered Impracticable by 


the acta of applt., to a road alonff a ; McC^f. & Sons (1913), App. D. 433. 
specified rout4}, & applt. was ordoKul to i S. AF. . . « , 

construct along that i*oute a aafo, i e. Alteration — Way ongimuy ae- 
practicable & convenient road & drift, : finitely outr-Consent necessary,] — A 
on appeal the ct., whilst afflniilng the line • of way when definitely Bet oat 
Judgment bolow in other reimootB, cannot aubsequontly bo altered wl^out 
relieved applt., on payment of £20 to , consent. — D hundiRaj, etc. v , Raai- 
reap., from the obligation of construct- : chamdra (1922), I. L. 11. 40 Bom. 
ing any road or drift. — U ubidok v. ; 910. — IND. 

I 2 



116 


Easements and Profits A Prendre. 


Sect* 6 . — User and enjoyment of rights of way: Svh- I 
^cL a, D, (h). Sects. 7 ^ 8. J | 

(OoLifluiDGB, J.). — Duncan v. Loucii (18i5), (i | 
Q. B. 904 ; 14 L. .T. Q. B. 185 ; 4 L. T. O. S. 350 ; | 
OJtir. 340; 116 B. B. 341. 

760. Right of grantee to repair.]- -G ehraud v. 
Cooke, No. 752, ante. 

761. Liability of grantor.] — P omfret tu Ri- 
cnoPT, No. 482, ante. 

762. By agreement.] — T aylou v. White- 

head, No. 705, post. 

763. Express or implied.] — It was 

contended that, according the common law, 
the person in enjoyment of an easement is bound 
to do the neccssai*y repairs himself. That may 
be true with regard to easements in general, but 
it is subject to the qualification that the grantor 
of the easement may undertake to do the repairs 
either in express terms or by necessary implication 
(Bowen, L.J.).— Miu^ek v. IIancock, [1893] 2 
Q. B. 177 ; 09 L. T. 214 ; 57 J. P. 758 ; 41 W. R. 
678 ; 9 T. L. R. 512 ; 37 Sol. .To. 558 ; 4 R. 478, 

C. A. 

Annotations : — Consd. Huggett v. Miors, [11)081 2 K. B. 278. 
]^fd. Powell 17. Thorndike (1910), 102 L. T. 600 ; Fainnan 
V. Porpotuol InvoBtmont Bldg. Soo., [1923J A. C. 74. 
Mentd. HopkinH r. U. E. Hy. (1895), 60 J. P. 86 ; Blake 
V. Woolf (1898), 47 W. 11. 8 ; Hargi'ovoH, Aroiwon v. 
Hart^pp, 11905J 1 K. B. 472 ; Cavalier r. l*ope, [1906J 
A. C. 428 ; Lewis i7. lloiiuld (1909), 101 L. T. 534 ; Lucy 
15. Bawden, [1914] 2 K. B. 318 ; Dobson r. Horsley, [1915] 

1 K. B. 634; Groves v. Western Mansions (1916), 33 
T. L. H. 76 ; Hartr. Uoger.s, [1916] 1 K. B. 646 ; Dunster 
r. lIolllH, 11918] 2 K. B. 795 ; Murphy v. Hurly, [1922] 

1 A. (J. 369 ; Cockburn i7. Smith (1923), 40 T. L. Jl. 113. 

754 , ,] — jf- ig (.](» that, as a 

general rule, the grant of an easement- imposes no 
obligation on the? owner of th<i servi(*nt tenement 
to do anything in tJie nature of repair. Anything 
14iat may be j*equisii(j for tlie enjoyment of the 
easement by way of repair must bo done by tlu^ 
owner of the dominant tenement for liimsedf ; 
but the statement of the law on the subject by 
Loud Mansfield in Taylor v. Whiichead^ No. 705, 
post, which was referred to by Bowen, L..T., in 
Milhr V. Hancock^ No. 763, a/)te, is to the ellect 
that, though by the common law he who has 
the use of a thing ought to i*epair it, the grantor 
may bind himself. Therefore we start in such a 
cas(^ with tlie position that, unless tlierc be cir- 
cumstanci^s wliich point to the contrary con- 
clusion, any repair which may be necessary, 
would have to be done by the tenants. It was, 
however, pointed out in Miller v. Hancock, No. 
703, ante, that tliere may be cases in which, either 
by express agreement or by necessary implication, 
the landloi'd of premises, lot as these were, con- 
tracts with the tenants to do any repairs wliich 
may be necessary, or possibly to do sometliing 


more than repairs ; but it appears to me that, 
unless such a contract could be shown to have 
been made by the landlord, either in express terms 
or by necessary implication, there would be no duty 
cast upon the landlord in such a case to I’epair 
(Sill Gouei.l Barnes, P.). — Hugoett v. Miers, 
[1908] 2 K. B. 278 ; 77 J.. J. K. B. 710 ; 99 L. T. 
320 ; 24 T. L. R. 582 ; 52 Sol. Jo. 481, 0. A. 
Annotations: — Refd. Lucy v. Bawden, [1914] 2 K. B. 318 ; 
Dobson V. Horsley, [1915] 1 K. B. 634 ; Dimeter v. Hollis, 
[1918] 2 K. B. 795 ; Falnuan i5. Perpetual Investment 
Bldg. 8oc., [1923] A. C. 74. Mentd. Lewis i7. Ronald 
(1999), 101 L. T. 534; Powell v. Thorndike (1910), 102 
L. T. 600 ; Hart r. Rogers, [1916] 1 K. B. 646 ; Murphy 
r. Hurly, [1922] 1 A. 0. 369. 

765. Liability of grantee — At common law.] — 

(1) It is not a good justification in trespass that 
deft, has a right of way over part of pltf.'s land, 
& that he had gone over the adjoining land, 
because the way was imiiassable from being 
overflowed by a river. 

(2) I entirely agree that by common law he 
who lias the use of a thing ought to repair it. 
''rhe grantor may bind liimsolf ; but hei*e he has 
not done it (Loud Mansfield, C..T.). 

If this had been a way of necessity the question 
would have required consideration ; hut it is not 
so ])leaded (Buli.er, .T.). — Taylor v. Whitehead 
(1781), 2 Doug. K. B. 745 ; 99 E. R. 475. 
Annotations As to (1) Refd. Weston r. FosU‘r (1836), 2 
Bing. N. C. 701. As to (2) Apld. Miller i5. Hancock, 
[1893] 2 Q. B. 177. CODSd. Jones ?7. 1‘ritohard, [1908] 
1 Oh. 630. Apld. Lucy v. Bawden (1914), 110 J.. T. 580. 
Refd. Bullard v. Harrison (1815), 4 M. & S. 387 ; Huggett 
15. Miers, [1908] 2 K. B. 278. (fcnrraJlif, Mentd. Thomas v. 
Jones (1838), 1 Horn & H. 201. 

766. .] -Miller v. Hancock, No. 

703, ante. 

767. ,] — IfcGGETT V. Miers, No. 

704, a)ife. 

768. Under express agreement.] — Dun- 

can V. Loucii, No. 759, ante. 

769. .] — Semble : where one grants 

to another a liglit of way the latter must bear the 
expense of making it available by forming the 
road, keeping it in repair, & erecting the necessary 
fences. — Ingram v. Morecraft (1803), 33 Bcav. 
49; 55E. R. 28L 

770. Right to enter land of grantor.] — 

New^comion V. CouLSON, No. 710, ante. 

771. Liability of occupier of servient tenement.] 
— In an action on the case for not repairing a 
private road leading tli rough deft.’s close, it is 
sufficient for jdtf. to allegii that d(‘ft. as occupier 
of the close is bound to repair. But if the deft, 
prescribe in right of his own estate, he must show 
the estate in right of which h«‘ claims th(‘. privilege. 
— Rider v. Smith (1790), 3 T€?nn Rep. 700 ; 100 
E. R. 848. 

Annotation : — Refd. Powell v. Salisbury (1828), 2 Y. & J. 391. 
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760 1. Riuht of grantee to repair. ]— E., 
owning land through which V. Stivet 
ran part of the way, from noi-th to 
south, convoyed t-o i>ltf. four acres 
south of that street, “ with the ex- 
oeption ot continuing V. Htit'Ct across 
said lot.** Afterwords E. convoyed to 
W. hy a statutory diMjd 65 acres 
adjoiulug pltf.'s loud on the south & W. 
convoyed to deft. ; — //cW ; by the 
deed to pltf. the ooutinuation of V. 
Street was excepted out of the land 
conveyed : this continuation 'wos, 
when E. conveyed to W., a way 
actually used across pltf. *8 land to 
W.*8 land, & so passed by the deed to 
W. & from him to deft., who was theiv- 
fore not liable in trespass for entering 
to repair the way. — Uebner t5. 
Wir.i.TAMHON (1880), 44 U. C. U. 693. — 
CAN. 


f. Liability of yrantor — liy agree- 
: ment — Siibsegneni performance rendered 
I illegal.^ — In 1911, deft, conveyed to G, 

I land in a village together with a right 
1 of way over a road. In the deed of 
I conveyance deft, covenanted “ to 
I maintain the said road & bridge's 
! thoieon in as good condition as the 
some art' now.** In 1913, G. conveyed 
a portion of the land to pltJ. The 
load having ceased to exist by reason 
of the eniouchmont of the watem of 
Lake Erie, this action was biought 
for a declaration that deft, was bound 
by his covenant to restore the road 
& for damages for breach of the 
oovenont in not maintaining the 
road : — Held : the legal effect of the 
cnroachmcut was to vest in the Crown 
the soli thus covered by w'ater ; deft, 
had uo right to rebuild the rood ; 
subsequent evouts having rendered the 
pei-formaiico of the covenant illegal . 
deft, was excused from performing it. 


— Kekrioan r. llAiiiiiHON (1920), 47 
O. L. R. 548 ; 54 D. U. H. 258 ; 18 
O. W. N. 263.- CAN. 

g. Liability of yrarUee.] — Pltf.’s 
pixidecossors in title had granted to 
deft.’s prodecessom in title a right of 
way over land afterwards conveyed to 
pltf., such right of way being con- 
ditioned upon the gmiitces thereof 
“ fencing & keeping In icpair ** the 
roadway over which the easement was 
granted. Shortly afterwards the 
grantees fenced the sides of the road- 
way. & put gates at each end of It, 
which, after lemainiug many years, 
rotted away : — Held : the right of 
way was dependent upon doft.’s 
maintaining fences not merely at the 
sides of the way in question, but also 
at the ends of it, where there might 
be gates as part of tho fences. — 
Clkndenan V. Blatchford (1888), 15 
I O. R. 285.— CAN. • 
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Skct. 7.- deviation. 

772. Obstruction by grantor — Alternative way 
open — Grantee not bound to deviate.] — Horn r. 
Taylor (1607), Noy, 128 ; 74 E. R. 1002. 
Annotation : — Ajdd. Deacon v. S. E. Ry. (1889), 61 L. T. 377. 

773. Right against grantor.] — (1) The 

grantee of a right of way which has betjn obstructed 
by the grantor has a right to deviate over the 
grantor’s land. 

(2) The grantee is entitled to have this right 
protected by the ct. so long as the obstruction 
exists, without the necessity of proceeding against 
the grantor for the removal of the obstruction. 

(3) Notice of a right of way, & also of an obstruc- 
tion to it, is also notice of the grantee’s right of 
deviation. 

(4) The grantor of a right of way over a towing 
path along a private canal built a bridge over 
the canal, which entirely blocked up the towing 
path, &: obliged the grantee to go through the 
grantor’s land around the foot of the bridge in 
order to rejoin the towing path. Purchasei*s 
from the grantor of the land over which this right 
of way existed, attempted to prevent the granttse 
from using the substituted way which the building 
of the bridge had obliged him to use ; — Held : 
the granule was entitled to an injunction restraining 
the purchasers fi'om interfering with his use of 
the substituted way ; but the injunction must 
be limited to the x>eriod during which the obstruc- 
tion of the towing path by the bridge might 
continue & was not to ext<ind so as to authoi’ise 
llui grantee to use th(j substituted way for any 
otlier purpose than towing barges. 

(5) We think that defts. who purchased from 
t he grantor with notice have no better right as 
against pltf. than the grantor himself would have 
had (Lord Selborne, ().). — Selby v. Nettjj^pold 
(1873), 9 Ch. App. Ill ; 43 L. J. Oh. 359; 29 
L. T. 601 ; 38 J. P. 404; 22 W. R. 142, L. 0. & 
L. .r.i. 

774. Right against piurchaser of servient 

tenement — With notice of obstruction.] — Selby 
V. Neitlepold, No. 773, ante, 

775. Action for removal unnecessary — 

With notice of obstruction.]- Selby v. Nkttj.e- 
POLD, No. 773, ante. 

776. .] — A level crossing over 

a railway formed part of an old road which had 
been set out in an enclosure award as a private 
roatl for the use of persons who had land abutting ^ 
on the road, & certain other persons, including 
(lefts. Ry agreement bijtween pltf.’s predecessor | 
in title & th() railway co. this level crossing was ' 
closed by the railway co. Defts. finding that this ■ 
obstruction existed, went over land belonging to , 
pltf., whercupcjn pltf. sued them for trespass : — 
Held : the action failed, inasmuch as pltf., being 
a party to the closing up of the right of way, couhl 
n<jt complain of defts.’ deviating on to his land 
m order to get past the obstruction. — Stacey v. 
SuEiiRiN (1913), 29 T. L. K. 555, D. C. 


777. Obstruction caused by natural causes — 
Flooding.]- -Taylor v. Whitehead, No. 705, 
ante. 

778. Obstruction caused by non-repair.] — 

Rullard r. Harrison (1815), 4 M. & S. 387 ; 
105 E. R. 877. 

Annotation ; — Mentd. IIubnoU v. Sheuton (1812), 3 Q. B. 410. 

779. Effect of alteration of servient tenement.] 

— Where premises arc demised or conveyed “ witli 
right of way thereto,” it may bo a question for 
the jury what is a reasonable use of such right. 
Where a right of way was expressed to be “ through 
the gateway ” of pltf., which gateway led to other 
premises of pltf., &, at the time of the lease, carts 
could coim^ in to load & unload, & turn round, & 
go out again, but, through alterations of the 
lircmises, could not now <io so without slightly 
trenching upon pltf.’s premises; — Held: (1) in 
the retisonable use of the right of way defts. had 
a right to do this ; & (2) what was a retisonable 
user was for the jury. — H awkins r. CIarbines 
( 18.57), 27 L. .r. Ex. 44. 

780. Use of deviated way— Limited to con- 
tinuance of obstruction.] — Selby r. Netti4EPOld, 
No. 773, a?ite. 

781. Must not exceed uses of original 

■ way.] — Selby v. Nettlepold, No. 773, ante. 

782. Pleading deviation — When right to original 
way must be shown.] — Trespass for breaking & 

, entering pltf.’s close, & damaging the fencJcs, etc. 

I Plea of justification under a right of way. New 
I assignment, that the action was brought for a 
trespfiss on a certain other portion of the said 
close. Plea to the new assignment, pltf. obstmeted 
the way in the first plea inentionetl, by digging a. 
trenc^h across th(i same, & because d(^ft. could not 
remove the obstruction, he did, for the purpose of 
I avoiding the same, & using the way, dtjpart out 
of tJuj same, along the said other x^ortion of the 
I close in tiie new assignment mentioned, & because 
I the said f(^nces in the new assignment mentioned 
I were st/anding on a portion of the close in tJic new 
I assignmimt mentioned, As that without breaking 
I or damaging the same he could not go over the 
I residue of the said close in which, etc., ho did 
I necessarily a little break damages the said 
fences, etc. Ihqdication, dc ; — Held: (1) 

the I’ight of way stated in th(‘ plea to the rhiclara- 
tion was not admitted by pltf. in liis new fissign- 
mont ; (2) the rigid being re-asserk*-d, though 

informally, in thci i)Ioa to the new assigmnent, it 
was put in i.ssini by the reiilication, so as to throw 
the onus of proving it on deft. —Robertson v. 
Gantj^ti’ (1847), 16 M. Ac W. 289 ; 4 Dow. & L. 
548 ; 16 L. .1. Ex. 156 ; 8 L. T. O. 8. 368 ; 153 
E. R. 1 198. 


SEcr. 8.— DISTURBANCE. 

783. What amounts to — General rule— Sub- 
stantial interference.] — iW. i)urchascd two of 
several plots of huihiing land of which deft, was 


PART VII. SECT. 7. 

h. Obstruction by owner of domi- 
luiut te.Hcnicnt — Alternative way open — 
/ arson cyUitIM to riyht of way not 
fMuna to (tcrinU .] — The owner of land 
ovor which thoiv is ri}?ht of way liy 
an ancient pattiway cannot, without 
f he consent of tho parties entitled to 
^“0 right, substitute another path He 
shut up the ancient pathway. — 
I AniNEECHUaX CUUOKERBU'rTY V. 
I ARINEKCIIURX CHUCKKRBU’ITY (1860). 
1 Iiid. .Tur. N. S. 6. — IND. 

k. — When tho 

owner of a dominant touemeut has 


acquired a pitjHcriptivc right to take 
w'at(?r from a tank on (he servient 
tenernont, & has for this purpose used 
a particular means of access for the 
statutory period, he has acquired a right 
U} reach t he water by means of such 
definite mode of acfM.'ss, Sc tho s<?rvl<jnt 
owruT, at his own discwjtion, may not. 
substitute for his own use some other 
moans of acc<*HH. — Jibanan'DA Chakra- 
BARTV l\ KALIDAS MALIIC (I -M l), 

1. L. Jl. 42 Calc. 161.— IND. 

1. liiyht of oivner of dominant ietic- 
ment to divai course — Upon due notice 
— New way equally practicable <£• ron- 


I venicnt.l — Tho owner of a farm over 
■ which the owners of a dominant tone- 
: mont have a servitude of right of way 
I may, upon duo notice to the owners of 
j tho dominant tenement, divert the 
course of the road over his farm, 
i |u*ovlded that the new road is equally 
! practicable Sc convenient to siioh 
I owners. — ItuuiDUic v. McCUbk & Soxh 
‘ (1913), App. 1). 433.— S. AF. 

PART VII. SECT. 8. 

m. What amounts to — General rule.] 
I — Tho owner or oexjupier of tho free- 
hold cannot build over a way bo aa 
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Sect. 8. — Disiurhc^e,] 

mtgee. in fee. The conveyance, to whicli deft. & 
the mtgor. were both parties, contained a grant 
of a right of way in those terms: “ Together with 
fuU & free right & liberty for the grantee, his 
heirs, etc., at all times & for all purposes, etc., 
with or without horses, carriages, to pass & 
re-pass over & along the roads or intended roads 
& ways delineated in the plan,” & also a covenant 
by deft, that he had not ** done, omitted, or 
knowingly suffered or been party or privy to any- 
thing whereby the premises conveyed, or any 
part thereof, were or might be impeached,. aiTected, 
or incumbered in title, estate, or otherwise how- 
soever, or whereby he was in any wise hindered 
from granting & releasing the same premises, or 
any part thereof, in manner aforesiiid.” Another 
plot had previously been sold to A. In the con- 
veyance to A., to which deft, as mtgee. was a 
party, the mtgor. covenanted with A. that he 
would at liis own expense “ pave & complete & 
make fit for use, & at all times maintain in good 
repair, a private road, & will make such road of a 
width of not less than forty feet tlu'oughout its 
entire length.” Tliis was the road over which a 
right of way was granted to pltf . in his conveyance. 
In this deed was also a proviso that it should be 
lawful for A. ” to erect & maintain a porte-cochere 
or projection extending over the foot pavement 
of the said private road, provided that the plan 
thereof be submitted to the mtgor., & approved 
of by him.” This portico when finithed projected 
about two feet into the carriage way ^f the i)rivate 
road, but there was ample space left for the con- 
venient enjoyment by pltf. of the way granted to 
him : — Held : (1 ) there being no substantia] inter- 
ference with the right of way or easement granted 
to pltf., he was not entitled to maintain an action 
against deft, upon his covenant ; (2) if them had 
been such interference with any right of pltf., 
however small the damage, deft, was sufficiently 
a ” party or privy ” to the conveyance to A. as to 
have rendered him liable. — O lifpord v. Hoare 
( 1874), L. K. 0 a P. S02 ; 48 L. J. 0. P. 225 ; 30 
L. T. 405 ; 22 W. K. 828. 

fo ( 1 ) CoMd. J’otley r. Putooub. [1914] 

‘2 Oh. C5». Refd. Skotobloy v. Bon,w (IHm, 09 L. T. 

<r».j ; Strick v. City OtflccM Co. (1906), 22 T. L. 11. 667. 

784. .] — ^\Vhere a right of way 

over land laid out as a roadway is granted or 
reserved to the owner of adjoining land as appur- 
ten^t thereto & to every part thereof, he is not 
entitled to have the roadway left uidenced for 
ever, but to reasonable access to the roadway. In 
the case of a public highway any appreciable 
obstniction is actionable ; but to enable the 
granite of a private right of way to prevent tlie 
erection of a gate across the way he must show it 
will be a substantial obstruction to his casement. 

Deft, granted to pltf. a piece of land to the 
^‘^trenae south of the bulk of his own land, & an 
adjoining piece of land, coloured blue on a plan, 


to the north of the land so granted, reserving to 
himself, his heirs & assigns, owner or owners, of 
a messuage & land adjoining the blue land on the 
north, &; his & their tenants servants & all 
other persons authorised in that behalf by him & 
them, from time to time & at all times k for all 
pu^oses, to pass & repass, with or without 
animals, carts & carriages over & along a road 
ten feet wide covenanted to be made by pltf. on 
the blue land ; & pltf. by the same deed, as 
beneficial owner granted to deft, in fee simple the 
same right of way ” as appurtenant to the same 
land & every part thereof.” Pltf. made the ten 
foot road on the blue land, deft.’s fence along the 
middle of it being moved back to the boundary of 
his own land on the north. Deft, built shops on 
his land & at the south-east comer thereof removed 
his fence for some sixteen feet along the roadway, 
so placing his shop frontage at this point that he 
left a triangular piece of his own land vacant, & 
bounded on one side by the frontage, on another 
by a public highway, & on the third side by the 
sixteen feet of blue road. Pltf. then put a railway 
along this sixteen feet & erected a gate across the 
eastern entrance from tlie highway to the blue 
road. Deft, promptly removed botlx railway A 
gate : — Held : (1) this was a private right of way ; 
(2) it hod not b(».en substantially interfered with, 
& pltf. was entitled to erect a gate, which, however, 
must be kept open during business hours & must 
never be locked ; (3) deft, was entitled only to 
reasonable access to the blue road, pltf. was 
entitled to erect a fence with a gate in it along the 
sixteen feet.— Pbittey v. Parsons, [1914J 2 Oh. 
653 ; 84 L. T. Ch. 81 ; 111 L. T. 1011 ; 30 T. L. R. 
655 ; 58 Sol. .lo. 721, 0. A. 

785. Disturbance in fact — Not amounting 

to Inconvenience.] — In an action on the case for 
obstructing a private right of way for husbandry 
purposes, the jury found that tlie way was nar- 
rowed, but not to the inconvenience of pltf. : — 
Held: that finding amounted to a verdict for 
deft, upon ” Not guilty.” 

The real clTect of the finding is, that pltf.’s 
right has not been obstnicted. lie has a right 
to go over deft.’s close, & that right he has con- 
tinued to exercise. He had no right to go over 
every part of the close, or <ivcn every part wliich 
ho had gone over before, unless that part was 
specifically given to him (Denman, 0..J.). — Queen 
V. South (1848), 12 L. T. O. S. 124. 

786 . Not merely anticipatory.]— 

Bradburn V. Morris, Morris v. Bradburn, No. 
38, ante, 

787. Simultaneous collective acts — One 

such individual act causing no disturbance.] — 

(1) The acts of several persons may together con- 
irtitutc a nuisance, wJiich the ct. will restrain, 
though the damage occasioned by the acts of any 
one, if taken alone, would be inappreciable. 

P. was the owner of an inn, the yard of which 
was approached by a passage over adjoining 


to Interfere with the enjoyment by 
a holder of the right of way of the 
Konoral or partloular nso for whlcli 
it waa granted. — Del43auo «. Baine, 
Johnstone & Ck). (1904), 9 Nfld. L. IL 


n. — — - — -.] — A right of poHsage 
for boatH In the rainy Beaaon over 
a channel wholly in another man’s 
laud iu, in respect of extent, analogous 
to an ordinary right of way; & the 
dominant owner cannot complain of 
the servient owner’s narrowing the 
chamiol, so long as the latter, by so 
doing* does not prevent the former from 
passing Sc ro-passing as conveniently 
as he has always been aooui^incd to 


do. — D ookoa Churn Dhub v, Kally 
C oOMAR Sen (1881), 1. L. 11. 7 Calc. 
145 ; 8 O. L. K. 375.— IND. 

o. ,] — In order to oon- 

slltute an unlawful interference with 
an easement the interference must bo 
substantial & it must be clear that it 
is operating to the grantee’s piv- 
Judlce. — ^M oKellabv. Guthrie, [1920] 
N. Z. L. R. 729.— N.Z. 

p. Erection of fence — WUfi 

rmsondble tfoteumya,] — The owner of 
an aUotmont in a lesidentiol suburb, 
was proceeded a^nst by the ownier of 
the adjoining allotmont. Doft.*s land 
adjoined a lane on complainant’s 
land. Sc deft, was entitled to a right of 


way over the lane. Complainant 
sought an order for the uonstruotion of 
a fence along the boundary. Deft, 
objected that the orootion would 
obstruct the right claimed by deft, to 
enter on the lane at any &; every point : 
— Held : au undertaking being given 
by complainant P) allow any reasonable 
gateways in tlie fence, such fence wotQd 
not constitute any substantial inter- 
ference with deft. '8 easement. — H ose 
V. COBDEN, [1921] V. L. R. 617.— AUS. 

q. Erection of gcUea.] — An 

arron^ment made between pltf. Sc 
B., wneroby the latter “ was allowed 
to go through ’* pltf.’s land, was 
superseded by an oiTangomout whereby. 
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property of M. P. &> M. agreed to alter their i 
boundary, & substitute a new passage for the old | 
one. M. accordingly conveyed to P. a small strip 
of land reaching across the end of the new passage 
whore it entered the yard, & granted to P., liis 
heirs, etc., ** rights of way at all times for all 
purposes along a passage intended to run between 
the piece of land hereinbefore conveyed &> a street 
called T.’* By another deed, P. released his 
lights of way over the old passage. Pltf. was a 
lessee of the inn yard imder P. llefts. were 
tenants of M., occupying warehouses on his 
property, & the bill was filed to prevent defts. 
f ipm allowing carts &> waggons to remain stationary 
in the passage in course of loading ^ unloading, 
so as to obstruct the access to the yard : — Held : 
(2) the necessity of the business of defts. did not 
give them any right to occupy the passage by 
stationary ob^ructions when any otlier person 
having a right of way required to pass ; (3) the 
right of way was not a right in gross, but was 
appurtenant to the property occupied by pltf., so 
that his lease gave him a riglit to the enjoyment 
of it. 

Suppose one person leaves a wlieelbarrow stand- 
ing on a way, that may cause no appreciable 
inconvenience, but if a hundred do so, that may 
cause a serious inconvenience whicli a person 
csntitled to the use of the way has a right to 
prevent (.Fames, L..T.). — Thohpe v. Brumpitt 
( 1873), 8 Ch. App. 6.50 ; 37 J. P. 742, L. .TJ. 

AnnotaiioriH As to (1) Consd. Blair & Sumner v. Dcakin, 

Kdeii & Thwaites v. Dcakin (1887), 57 L. T. 522. Apprvd. 

& Apld. Lambtou v. Mcllish, T.ambioii v. (Jox, [1894] 

3 Ch. 1(5.3. Consd. Sadler v, G. W. By., 11895] 2 Q. B. 

088. Reid. Sadler v. G. W. Ky. (1800), 45 W. It. 51. 

As to (2) Reid. Priiz v. Hobson (1880), 42 L. T. 225 ; i 

A.-G. V. Scott, [10051 2 K. B. 100. As to (.3) Consd. Pritz I 

V. Hobson (1880), 42 L. T. 225. | 

788. Erection of gates — Though keys i 

supplied therefor.]— Tt is an obstruction to a ' 

jierson's free right of way if another person locks 
gates across such way, it is no answer to the 
conqilaint as to the obstniction to say that keys 
for the gates will be supplied. — (I uest’s Instates, 
ijTD. V, Milner’s Safes, lyri). (1911), 28 T. L. K. 
50. 

789. What persons responsible — All contribut- 
ing to disturbance.] — flounv v, Hij.l, No. 795, 
post. 

790. By consent — Laying down gas pipes — On 
request of grantees.] — Occupation roads laid out 
thi’ough an estate for the ust^ convenience of 
the inliabitants arc not thereby dedicated to the 
public. An estate was purchased lor the purpose 
of building houses ; a part was laid out as private 
roads, & upon a partition, the owners taking the 
roads covenanted that the other freeliolders &> 
the occupiers of the houses should have tluj full 
use & enjoyment of the roads in as absolutcj a 
m^ner as if they were public roads : — Held : a. 
request to be supplied with gas by a minority of 
the - occupiers of houses was sufficient, witliout 
the consent of the fi’eeluddei'S, to justify the 
breaking up the I'oads by the gas co. U) lay down 
their pipes to comply with such request. On 
appeal the decision was altlrmed, as every occupier 
had the same right, for the ijurpose of his use 
enjoyment, to call in all such aid as he might have 


done if the i'oads had been public roads. — Selby 
V. Crystal Paiace Gas Co. (1862), 4 De G. F. & 
J. 246 ; 31 L. J. Ch. 595 ; 6 L. T. 790 ; 26 J. P. 
676 ; 8 .lur. N. S. 830 ; 10 W. R. 636 ; 45 E. R. 
1178, L. JJ. 

791. On compulsory purchase — Substitution of 
other way — Relative convenience of old dc new way 
—Railways Clauses Act, 1845 (c. 20), s. 68.] — By 

a special Act incorporating Railwa^ Clauses Act, 
1845 (c. 20), a ry. co. were authorised to widen 
their existing railway, & on tiie parliamenttiry 
plans the existing line of railway was delineated, 
& there were dotted lines on either side indicating 
the limits of deviation. The co. constructed a 
portion of their widening outside the limits shown 
by one of the dotted lines & upon land taken by 
them from pltf., who brought this action against 
them for an injunction, but did not show that he 
had sustained any special damage by reason of 
their acts. 

It is competent to the ry. co. to take land for 
the purpose of making a substituted way. U’hat 
has been decided in years gone by. The present 
way is in some ]>laces narrower thtin it was before, 
& it is said not to bo so convenient as before ; but 
if it is sufiieiently wid(? for the purpose for which 
it exists — that is to say, to let a horse go to ^ 
from the stable — that would seem to satisfy pltf.’s 
right. Tliero is no absolute right to seven feet 
all the way along ; & when you look at the above 
sect, it amounts to this : it is drawn in such a way 
j that there is a cei*tain latitude in giving the sub- 
! st/ituted way. It is to bo “as convenient as the 
[ fprmer, or as near as may be.” The learned 
judge has found as a fact that this is a sufiieiently 
convenient way, 1 see no reason to difier from 
him on that ground . It might have been straightcr 
or more convenient, but still it is a reasonal^Jo way, 

as good as the co. can give under the circuui- 
st-ances (Lindijay, L..1.).— Fjnck v, London & 
South Western Ry. Co. (1890), 41 CJi. 1). 330 ; 
.59 J.. J. Ch. 458 ; (12 h, T. 881 ; 38 W. Jt. 513 ; 

, 6 T. L. R. 223, C. A. 

I Annotations: — ^Reld. CJardHT By- r. TulT Vulo By., [1905] 2 

(3i. 289. Mentd. Prothoroc v. 'roU<;iLljaiii & i'orcMl Gate 
I By.. [1891] 3 Ch. 278. 

792. Penalty for failure to provide — 

' Railway Clauses Act, 1845 (c. 20), ss. 53, 54.J — 

By sect. 53 of above Act, if a railway co., in the 
exercise of their powers find it necessary to cut 
through, raise, shik, or use any paii of any road, 
either i)iibiic or ijrivate so fis to render it im- 
; passable or dangerous, they shall before^ com- 
mencing sucli operations cause a sufilcieut road 
to be made instead of the road to bo interfered 
j with ; & by stjct. 54 they are, in default of so 
I doing liable to a penalty wliicli, in the ca.se of a 
j private road shall be paid “ to the owner thei'cof ” ; 
— Held : the owner of the soil of any part of that 
portion of a private road which hfis been inter- 
fered with may sue to recover the penalty but 
that only one such penalty is recoverable from th 
railway co. — Llewellyn v. Vale of Glamojujan 
Ry. Co., [1898] 1 Q. 13. 473 ; 67 I.. .1. Q. 13. 305 ; 
78 L. T. 70 ; 46 W. R. 290 ; 14 T. L. H. 204 ; 42 
Sol. Jo. 251, C. A. 

Compensation for.] — iSVc Compulsory 

PuiiuiiAHE OF TjAND, Vol. XI., pp. 136, 137, 143, 


In contsldeiution o£ 150 cords of wood 
& the making of a road by B., the 
latter waa to have a right <if way 
through the same land. Pltf. was to 
ei^t & kwp up the gate at one end, & 
"• was to keep up the gate at the other 
road. The wood was 
aciivereu, & the road made, aocoitiing 
to the terns of the agrooment. Pltf. 
subsequently erected tiiroo addlUonal 


gat(\s alcmg the foiiiHc of tin* right of 
way, wliii'h wei*e not iMiM-HMuiy for the 
enjoyment of the laiKl. hill was | 

filed to restrain d(;ft. from using the 
way except/ upon the teiuiM of sliuttiug 
those thieo gates when going through : 
— Held : the right of way having been j 
purchased when there wore hut two ' 
gates, pltf. had no right to fetter tho 
enjoyment of the way by adding 


additional gates. - K/XSTN'KII v. BKAl>Li<: 
(1881), 29 (Jr. ‘2(50.- CAN. 

j — it, McDonau) 

(1880), 12 O. B. 381. —CAN. 

g. .1 — Pltf. & deft. 

were teuautH of holdings held under 
a common landlord. Deft', had ac< 
(luirod a right of way over pltf.'s hold- 
ing. Across the end of this way. 
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Sect, 8. — Dislurhance, Sect, 9 : Suh-scct, 1.] 

144, 185, Nos. 228, 230, 232, 239, 240, 273, 274, 
276, 280, 282, 283, 655. 

Remedies for — ^Abatement.] — Sec Part XII., 
Sect. 2, sub-sect. 1 , post, 

Legal proceedings.] — See Sect. 9, sub-sect. 

1 ; Part XTI., Sect. 2, sub-sect. 2, post. 


SE(7r. 9.— ACTIONS IN RESPECT OF WAYS. 

SuB-sEcrr. 1 . — ^Action pxir Disturbanoe. 

See, generally, Pai-t XII., post, 

793. When action lies.] — Pomfiiet v, Rickopt, 
No. 482, ante, 

794. .] — Keignolds v, Edwards, No. 

6J4. ante, 

795. .] — On a private road leading to a 

county lunatic asylum, along which persons had 
bt^cn accustomed to pass by the leave of the owners, 
& were likely to continue to pass, deft, being about 
to build, received leave to place materials, & in 
pursuancii thereof placed his materials in such a 
way as to obstruct the itiad & io make it dangerous 
to persons using it, & did not give notice to such 
persons by signal or otherwise. An injury having 
been caused thereby to the horse of pltf. while 
lawfully using the road: — Held: (1) deft, was 
liable to an action by pltf. for the injury sustained ; 
(2) it was not necessary to aver in the declaration 
that the materials were so placed by deft, without 
the pciinission of the owners & occvipiers of the 
soil, as Bu<*h allegation would raise an immaterial 
issue. 

(3) If this way had been a public liighw'ay, & 
deft., had irlacod an obstruction upon it, no action 
would have lain for that unless somci individual 
had sustained an injury t-licrefrorn. It seems to 
mo that the rule of law is precisely the same in 
respect of a private way, whether •by prcjscription 
or by license. If the exorcise of tliat right be 
obstructed, the jiarl-y injured thereby has a right 
of action, just the same as if the way liad been a 
public one. The qualiAcation of the license set 
up by deft, was introduced by the jury : I did not 
put it to them ; for, I did not consider it any part 
of the case. If the obstruction was placed ui)on 
the road with the unqualided leave of the ownei-s 


of the soil, all persons contributory to the injury 
sustained by the pltf. therefrom would be jointly 
& severally responsible to him for it. As to the 
declaration, I have nothing to add to what has 
fallen from the i*es1. of the ct. (Byles, J.). — Corby 
V, Hilt. (1858), 4 0. B. N. S. 556 ; 27 L. J. C. P. 
318 ; 31 L. T. O. S. 181 ; 22 J. P. 386 ; 4 Jur. 
N. S. 512 ; 6 W. R. 575 ; 140 E. R. 1209. 
AnnoUUitms : — As to (1) Consd. Houiisell v. Smyth (1860), 7 
0. B. N. 8. 731 ; Pickard v. Smith (1861), 10 O. B. N. 8. 
470. Distd. Bolch v. Smith (1862), 7 H. & N. 736 ; 
Gallagher v. Humpherj’^ (1862), 27 J. P. 5 ; Oastlo r. 
Parker (1868), 18 L. T. 367. FoUd. White v. Franco 
(1877), 2 a P. D. 308. Coxisd. Heaven v. Ponder (1883), 
11 U. B. D. 503 ; Lowery v. Walker (1900), 101 L. T. 873. 
Apld. Kimbor v. Goh Light & Coke Co.. [1918] 1 K. B. 
439. Refd. MarfeU v. South Wales Ky. (1860), 7 .Tur. 
N. S. 210 ; Robbins v. .iones (1863), 33 L. J. C. P. 1 ; 
Gautret v. Egortou (1867), L. 11. 2 O. P. 371 ; Smith v. 
London & St. Katharine Docks Co. (1868), L. 11. 3 C. P. 
326 ; Dublin, Wicklow, & Wexford Hy. v. Slattery (1878). 
3 App. Cus. 1165; Burohell v. Jlickisson (1880), 50 
L. J. Q. B. 101 ; Tolhauscn V. Davies (1888), 57 L. J. Q. B. 
392 ; Harris v. Perry, [1903] 2 K. B. 219. OeTieralli/, 
Hentd. Watkins v, G. W. By. (1877), 46 J.. J. Q. B. 817 ; 
Daniels v. Jones (1880), Do Colyar’s County Court CTases 
146 ; Latham v, Johnson & Nephew, [1913] 1 K. B. 398. 

796. Condition precedent to action — 

Notice & request to remove obstruction — Passage 
way through house.] — T omlin v, Fuluaii, No. 
667, ante, 

797. User of way long impossible.] — 

Bower v, 1Iij.l, No. 502, ante, 

798. Form of action — Way in gross only — 
Action in covenant.] — ^A non. (1345), Jenk. 17 ; 
145 E. R. 13. 

799. .]•— Anon, (1347), Jenk. 

20 ; 145 E. R. 15. 

AniMiaiion ;-‘Refd. James r. I’laut (1836), 4 Ad. &. El. 749. 

800. Action on the case.] — Morris v. 

Eddington, No. 49, a^iie, 

801. .] — An assize or an action on the 

case, lies for disturbance in stopping a way upon 
pltf.’s freeliold.— A lston Pamphyn (1696), Cro. 
Eliz. 406 ; 78 E. R. 719. 

802. .] — CoixicUM V, I'ucKER, No. 

0(i0, ante, 

803. Injunction restraining obstruction.] 

— By a deed of agreement it was stipulated that, 
for c(^rt.ain (considerations, deft, should grant to 
pltf. his heirs, etc., full &. free permission “ to use 
at all tim(»s tlic roads & ways in & through his 
(deft.’s) estate.” Tliere were two roads traversing 
deft.’s estate, at the further extremity of which. 


whore it cmtci'cd the county road, pltf. i 
oi-ocUmI a gate for the convenient use i 
of his holding. Deft, woh allowed free i 
ingress & egress through the gate : — . 
Held: no obstruction of the right of 
way. — F lynn v, Hartk, [1913] 2 
1. it. 322.— IR. 

PART VII. SECT. 9, SUB-SECT. 1. 

793 i. When aHion lies.] — In an 
action for obstructing a right of way : — 
Held : tho obstrucJlou without actual 
damage gave tho grantee a cause of 
action, for it was an iuterferonco with 
his ensoment, whicli, if Bubmitted to 
would become a right. — Plumb r. 
McGannon (1871), 32 U. 0. It. 8.— 
CAN. 

793 ii. .] — Where in building 

their road defts. loft a subway under a i 
trestle bridge, & the ovidenoe sbowod ' 
t hat plt.f., t h(i owner of the laud crossed 
by the railway at this point, liad 
(‘iijoyed tlie open & roiitinuous user 
of this subway as of right ever since 
1862, but that defts. were now pro- 
c(H>ding to fill it up ; — Held : though 
pltf. could not prevent the filling up 
of tho subway ho was entitled to 
damages lor his property in the easo- 
mont. — ^W klls v. Northrrn Hr. Co, 
(1887). 14 O. U. 594.— CAN. 


793 lit. .] — Pltf. claimed damages 

for ohstrucUon of a right of way for 
foot pOHSongers. Tho nght of way 
was proved : — Held : pltf. was eiititleil 
io recover. — S ampson v. S^vaipson 
(1890), 23 N. S. U. 38. -CAN. 

793 iv. .1 — ^An action fordainagi's 

for lemoval & destruction of pltf.'s 
underpass which conntMsted two 
portions of his farm as separated by 
tho railway right of way, & for a 
mnndamus : —Held : pltf. was entitled 
to damages for depreciation in value 
of his laud, by the undeiToss having 
lu'on removed. — Leslie v. Pkkb Mau- 
QUETIIO llY. Co. (1911), 20 O. W. It. 
832 ; 3 O. W. N. 477 ; 25 O. L. 11. 
326.— CAN. 

793 V. .] — The obstruction of a 

private* right of way is not actionable 
unless there is a real substantial iiiter- 
ferenee with the enjoyment of it. — 
Devaney V. McNab (1920), 69 D. L. 11. 
231 ; 51 O. L. H. 106. -CAN. 

793 vi. .]— If a party owns a 

right of way which is interfered with, 

I but not substantially, ho has no clause 
t»f action. — C ohen v. Boone (1921), 
i 64 D. L. K. 420 ; 50 O. L. R. 368.— 
; CAN. 

1 798 vii. .] — In a suit for iho 

I removal of a building which defis. 


had erected & whicli was an obst ruction 
to pltfs.' right to use a courtyanl 
adjoining their i-osidences : — Held : tho 
suit being brought in respect of an 
interferciKse with a private casement, 
was maintainable without proof of 
special damage. — Fateh yab Khan v. 
Muhammad Yusuf, Mithammaji Yusuf 
V. Fatehyab Kuan (1887), I. L. li. 
9 All. 431.— IND. 

793 viil. .] — ^An indictment hav- 
ing bc(m found against a party for the 
obstinction of an oUi^ged right of way, 
deft, applied for a writ of certiorari to 
lomovc tho said indictment from tho 
criminal to tho civil side of the ct. 
The writ was granted, on tho erround 
that a view jury was absolutely 
necessary In a case of this kind. — 11. 
V. Maoill (1859). 8 Cox, C. C. 216.— 
IR. 

803 i. Furtn. of aelion — Injunction 
restraining ohsiraetion.] — Dofts. closed 
a gateway leading across a level 
(crossing of their railway over which 
them was a public right of way. Pltf. 
alleged that by tho closing of this 
gateway access to his bungalow diving 
the monsoon was completely stopped ; 
& he sued to have tho gateway re- 
opened. It was oontond()d by dofts. 
that pltf. was only entiUod to com- 
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whei'e liis land temiinated, certain existing ob- 
structions were continued by deft, so tliat pltf., 
whilst he had the use of the roads over deft.’s 
estate, could not pass beyond it : — Held : an 
injunction to restrain deft, from continuing the 
existing or making any other obstiuctiona at the 
extremity of his land would be granted. — I^hilups 
V. Treeby (1862), 6 L. T. 796 ; 8 .Tur. N. S. 999, 
L. C. ; 3 Giff. 632. 

804. .] — Wliere pltf. established by 

evidence a right of using a cul-dc-sac for the pur- 
pose of liis property which was at the head of a 
road, & farthest from its outlet, but did not prove 
any grant of a right, a decree was made declaring 
that it was the duty of deft-., who had premises 
lower down the road, so to arrange the use of the 
i*oad by him as best to fat'ilitate the recipmcal 
right-s to the use of it by other persons entitled to 
use it, not to leave stationary obstructions in the 
road when others required to use it, & in such case 
to rimiovc any such obstruction immediately, 
with an injunction to restrain th(^ use of the road 
hy deft, in any other mamujr. — Siioesmith v, 
13YER1J5Y (1873), 28 L. T. 553 ; 21 W. R. 668. 

805. .] — Cannon v. Villaus, No. 

685, ante, 

806. .] — This was an action to 

restrain deft, council from breaking down or 
destroying certain hedges or fences on pltf.’s 
farms, or in any way trespfissing upon an alleged 
footpath leading from II. to ('. Pltf. alleged that 
the footpath in question was his own private way 
A:, not a public right of way. Deft, council, who 
had alleged that the path was a iiublic right of 
way, now admitted pltf.’s (dairn & consented to 
an injunction. — Prosser Llandafp & Dinas 
Powis Rural District Council (1915), 79 ,J. P. 
.lo. 389. 

807. Mandatory injunction.] — Sketciiley 

V, Reroer, No. 680, ante, 

808. Who may sue — Reversioner.] — A rever- 
sioner cannot sue for the obstruction of a right of 
way, unless the obstruction bo such as either 
permanently injures the estate, or operates in 
denial of the riglit. — Ifopwooo v. Schofield 
(1837), 2 Mood. & R. 31, N. P. 

AnTwtntion : — Refd. Motropolitan Asuocu. for linprovirij? 

tiio Dwellings of the Industrial Classes v. I’eleh (IH.'iH), 

f> C. B. N. H. 504. 

809. — — .] — A declaration in case by a 

reveraioner alleged tliat pltf. was entitled to a 
right of way for his tenants over a cc;rtain closer 
of deft. ; Ac charged that deft, wrc^ngfully locked, 
chaim»d, shut, & fast^ened a cert/ain gate standing 
in Ac across the way, Ac wrongfully kept the same 
so locked, etc., Ac thereby obstructed the way ; 
^ that, by means of the premises, pltf. was injured 
in his rtjversionary estate ; — Held : the declara- 
tion was sulTlcient, inasmuch as such an obstruc- 
tion might occasion injury to the re* version, Ac it 
must be assumed, after verdict, that evidence to 
that ellect had been given. — Kidutll ??. Moor 
(1850),9(?. R..364; 1 L. M. Ac P. 131 ; 39L..I.G. P. 
177 ; 14 L. T. O. S. 443 ; 11 Jur. 790 ; 137 E. R. 
934. 

Amwtatums : — ^Apld. Metropolitan Ahhooii. for Improving 


the Dwellings of tho Induslrial ClasueH r. Petxjh (1858), 
5 C. B. N. S. .50-1. Oonsd. Norwich Corpn. v. Brown 
(1883), 48 L. T. 8»8. Rofd. Boll r. Mid. lly, (1861), 10 
C. B.N.S. 287 ; Loader w. Moody (1875), 44 L. J. Cli. 711 ; 
Mott V. 8hoolbred (1875), 44 L. J. Ch. 380 ; Noblo v. 
HaiTisoii (1802), 37 Sol. Jo. 131 ; Mayfair l*roperty Co. 
r. Johnston, (1894] 1 Ch. 508. Hentd. Simpson v, 
Savage (1856), 1 O. B. N. S. 347. 

810 . Permanency of obstruction.] — 

By a particular sect, of the Act of Inco^oration 
of a railway co. the owners of lands adjoining the 
line were (nnpowered to lay down or extend 
either upon their own lauds or on lands on the 
side thereof belonging to the co., or upon the 
lands of any other persons, with the consent of 
such other persons, any collateral or continuous 
branch from such respective lands, etc., l^o com- 
municate with the railway for tlio purpose of 
bringing caiTiagcs upon or aci*oss the same;. Pltf. 
in 1839 with the assent of the co. made a siding 
on liis land connecting the railway witli a wharf, 
part of which was in his own occupation Ac other 
pai*t in that of cci’t.ain tenants ; Ac down to 1857 
the co. carried coals Ac other goods for i)ltf. Ac his 
tenants, placing the trucks on tlu^ siding & so 
sending them down to the wharf. In tlie course 
of that year, however, the e.o., with a view, as the 
jury thought of diverting tho trade from pltf.’s 
wharf to another wharf in which they were 
interesl<Hl, gave pltf. notice under another scjct-. 
of their Act that after S(*j)t. 30 they would no 
longer i)j*ovide him with locomotive power for 
the conveyance of liis goods along thcjir line, Ac on 
Oct. 1 they phuied carriages Ac other things across 
the junction for the iiurpose, as the jury found, 
of permanently obstructing & preventing pltf. Ac 
ids tenants liaving acjcess to the wharf by nutans 
of their railway. Neither pltf. nor his tenants had 
availed thenis(4ves at tliis time of the authority 
given to them by tht* A(;t of Parliament to provide; 
locomotive power of thciir own, Ac consequently they 
were not in a position to be actually obstructed. 
'J^lie tenants, however, finding their trade 
destroyed, rennoved from pltf.’s wharf Ac carried 
their Viusiness to the co.’s whtu'f ; -Held : these 
wi’ongful acts of tho co. constituted such a per- 
manent obstriKJtion Ac injury t/O pltf.’s right tei 
the use of his siding as to entitle; him as a reivcr- 
sione;r l-o maintain an action. — P ell v. Midland 
Ry. (Jo. (1861), 10 (J. B. N. S. 287 ; .30 \u .1. (J. P. 
273 ; 4 L. T. 293 ; 7 Jur. N. S. 1200 ; 9 W. R. 
612 ; 142 K. R. 462. 

J niwtatinm : — Refd. BcckoU r. Mid. Uy. (1867), Ji. 11. 3 
(J. I*. 82 ; Mayfair Uroport-y eJo. r. JohiiHtoii, [1801 1 1 (Jh. 
508. Mentd. ThompHon v. Hill (1870), L. H. 5 C. l\ 564 ; 
Uowcll DufTiyii St«am Coal Co. ij. TalT Valo Uy. (IH73)(, 
20 L. T. 575 ; Mott v. .Shoolbrod (1875), 44 L. J. (3i. 380 ; 
Addis 1 *. Gramophonu (]o., [1000] A. C. 488. 

811. Against whom action lies — Mortgagee of 
grantor.] — Gliffoid) v, IIoahe, No. 783, ante, 

812. Necessity for proof of title.] — (Jantr-ej.l 
V, Stp^phkns (1651), 8ty. 300 ; 82 E. R. 727. 

813. .] -St. John v. Moody (1675), I 

Vent. 274 ; 2 Ia^y, H8 ; 3 Keb. 531 ; 86 E. R. 
181, Ex. Ch. 

Anrtotatiomt : — Coiisd. Birt r. Strodo (1606), 12 Mod. Hup. 
07. B^fd. llosowcll w. Fryoi* (1701), 6 Mod. UtJp* HO. 
Hentd. Ivcson v. Mooit; (1000), 1 Ld. Uaym. 486 ; Crowthci* 

V. OldUeld !l705), 2 Ld. Uaym. 1225. 


peiisatlon. & not to an Injunction : -- 
inconvonitme^o cmustnl lo 
pltf. was real & uiibstAUtial ; pltf. mu+i 
entitled to tlic naor of the rl(?ht of way 
In question & to an injunction against 
it-s obstruction. — G reat Indian 

Ieninsular Uy. Co. v. Nowroji 
rR8TAW.i^(1886), T. L. U. 10 Bom. 

80311. .] — The oxistonese of 

a right of way claimed by rosps. was 
ockuowlodgod : — Ueld : if applt.'s piv- 


decoHSOPH 111 title had prcK’cjeded to 
stop up the way or obstruct tho use, of 
it by nwpts. they could have been 
restrained by injunction, &; applt . was 
in no better position.- Smitit r. 
Christie (1001), 24 N. Z. L. It. 561. — 
N.Z. 

t. Action fur trespass .] — A 

eiucstion of infringement of right of 
way can properly bo tried in the form 
of an action for trespass. — Hoi'’>iKyR v, 
Hofmeyr (1875), Buch. 141.— S. AF. 


808 i. Who intJLU sue Ueversioner ,] — 
A revemioner has a eausc of motion 
against, his tenant, licfoitj tho expira- 
tion of tiie tenancy, for placing an 
iibstriictliiii of a permanent nature 
upon a way appurtenant to the 
dendsed pDontsoH. — M'C arthy r. CuN- 
NINOHAM (1877), 3 V. L. U. 50.— AUS. 

a. PUmlinfis — No aoermrnt of hnoW' 
ledyc of iriciuus nature of dog ,] — In 
an action for disturbance of a right 
of way, tho plaint stated that doft. 
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Easements and Fboeits A Fbendbe. 


Sect, 9. — Actioris in reaped of ways: Svh^aeda, 1 
Sed, 10. Pa d VIII. Sects. 1 <fc 2.] 

814. .] — Action for disturbing one of a 

way, which he ought to have, use & enjoy : — 
Held : good, althougii no title by prescription 
shown. — WiNFORD V, WoLiASTON (1689), 3 Lev. 
266 ; 83 E. R. 682. 

Annotations: — ^Beld. lUder v. Smith (1790), 3 Term Rep. 
760 ; Kouystra v, Lucas (1822), 1 Dow. & Ry. K. B. 506. 

815. .] — Wliere a common or a way is 

claimed the title ought to be set forth in the 
declaration (Holt, O.J.). — ^Anon. (1693), 12 Mod. 
Rep. 35 ; 88 E. R. 1147. 

816. Pleadings — Prescription for way as appur- 
tenant to house — Whether antiquity of house to be 

? leaded.] — Harrison v. Rookb (1626), Palm. 420 ; 
ienl. 160 ; 81 E. R. 1151 ; aub nom, Harrison 
V, Peck, Lat. 110. 

817, Easements proved different from ease- 

ment alleged — When a variance.] — Duncan v. 
Loucii, No. 759, ante. 

818. Condition attaching to easement — 

When to be set out.] — Duncan v. Loucii, No. 
769, ante. 

819. Mode of claim to be pleaded — 

Whether by grant or prescription.] — Harris v. 
Jenkins, No. 4(J4, ante. 

820. Locus in quo — Termini & general 

course.] — Harris v. Jenkins, No. RM, ante. 

821. Delay in bringing action — Damage caused 
slight — Effect of.] — Where there lias b(ien delay 
in the assertion of a legal right, the damage 
sustained is slight, the ct. will not grant an 
injunction to riistrain infringement. 

This prineijile applied to the case of a railway eo. 
constiucting its line so as to leave for the passage 
of a private road two intervals of nine feet tliree 
inches each, instead of one interval of twelve feet, 
as required by Railway Clauses Consolidation Act, 
1815 (c. 20), s. 49. — WiNTLE v. Hristol & South 
Wales Union Ry. Co. (18(i2), 0 L. T. 20; 10 
W. R. 210. 

Decree in action — Against lord of manor — On 
whom binding.]— Copyholds, Vol. XIll., 
p. 51, No. 012. 


Suij-sKCT. 2.- Action for Trespass. 

822. By whom maintainable — Whether by 
reversloner.l-— A reversioner cannot maintain an 
action on tlic case against a stranger for merely 
entering upon las land held by a tenant on lease 
though the entry be made in exercise of an alleged 
right of way, such an act during the tenancy not 
being necessarily injurious io the reversion. — 
Baxter v. Taylor (1832), 5 B. & Ad. 72 ; 1 
Nov. & M. K. B. 11; 2 L. J. K. B. 05 ; 110 E. R. 
382. 

Annotations :—i)orad. Kid»?ni v. Moor (1850), 0 C. B. 364. 
FoUd. Damper v. BosKett, 11901 j 2 Ch. 350. RMd. Bower 


V. Hill (1836), 1 Hodsr. 45 ; Mott v. Slioolbiod (187ph 23 

W. R. 546. Mentd. Tucker v. Newman (1839), 11 Ad. & 
El. 40 ; Dobson v. Blackmore (1847), 9 Q. B. 991 ; 
stone V. HaU (1866), 2 K. & J. 414 ; Mumfo^ v. O^tord, 
Worcester & Wolvorbompton Uy> (1856), 1 H. & N. 34 ; 
Simpson v. Savage (1856), 1 C. B. N. S. 347 ; Cooper v. 
Crabtree (1881), 19 C^. D. 193 ; Uust v. Victoria Graying 
Dock Co. &: Loudon & St. Katharine Dock Co. (1887), 36 
Ch. D. 113; Mayfair Property Co. v. JpbMton. [18941 
1 Oh. 508 : Shelfor v. City of London Elootric Llghtli^ 
Go., Meux’s Browopy Co. v. City of London Elootric 
Lighting Co., [1895] 1 Cli. 287. 

828. Damage sufficiently permanent 

— ^Excessive user.] — Durham & Sunderiand Ry . 


Co. V. Walker, No. 584, ante. 

824. By occupier.] — Durham & Sunder- 

land Ry. Co. v. Walker, No. 684, afite. 

825. Pleadings — Justification of way by de- 
fendant — ^Mistake in terminus a quo — ^No ground 
for new trial.] — In tresfioss, deft, prescribes for a 
way over the close in which, etc., & mistakes the 
terminus a (pw, in his plea ; verdict for deft, i - — 
Held : a new trial would be refused, the merits 


having been tried. — Sampson v, Ap.:*LEyARD (1771 ), 
3 Wils. 272 ; 96 E. R. 1061. 

826. How far intervening closes 

need be set out.] — In pleading a prescriptive 
l>rivate way, it is not ne<;cssary to describe afl the 
closes intervening between the two termini : & 
therefore whore, to tresi)ass for breaking & enter- 
ing pltf.’s closes, deft, pleaded “ that lie was 
seised in fee of land next adjoining to one of the 
said closes in which,” etc., & then claimed, in 
respect of the land, a way from the land unto & 
into, through, over, &; along the closes in which, 
etc., & unto into certain common king’s highway ; 

at tlic trial deft, proved a proscriptive right of 
way from his land into & over tho land of third 
persons, & thence into & over pltf.’s closes, & 
thence into a common highway i— HeZd ; the 
plea was sufliciently proved : & this, though it 
appeared that pai*t of deft.’s land did adjoin to 
onf 3 of pltf.’s closes, Ac tliat, by permission of the 
latter, deft, had sometimes used a way from that 
paii of his land over pltf.’s adjoining close, as 
well as the way to which the plea was meant to 
refer. — Simphon v. J^wtiiwaite (1832), 3 B. & Ad. 


226 ; 1 L. J. K. B. 126 ; 110 E. R. 85. 
Amioiation FoUd. Holt v. Daw (1851), 16 Q. B. 990. 


827. .] — To a declaration 

guare clausum fregit, deft, pleaded that ho was 
the occui)jcr of a close called B., with cei'tain 
lands thereunto adjoining, & another close called 
M., with two other closes next adjoining thereto, 
& that he & the respective occupiers of the several 
closes & lands, had enjoyed a right of way for 
twenty years from the close called B., over the 
locus in quo, into & unto the close called M. ; — 
Held : inasmuch as tho termini of the way claimed 


were specially described by name, A!c two closes 
at least in respect of which the way was claimed 
were specially described by name, & as deft, was 
not bound to prove his right in respect of any but 
the two named closes, the plea was sufliciently 


wrongfully & iujurioualy kept & cou- : 
tiuuud a vicious & dangerous dog I 
upon his lands. Sc closo to the wav, so I 
toat pltf. Sc his family, eto., could not j 
safely or securely, or without droad 
or appi'ohonsion, pass or repass along 
such way //cW ; bad, for not , 
averring that deft, knew that the dog i 
was of a vicious Sc uiischiovous nature, 
or that ho kept it upon the way or in 
such oircumstoncos as to cause reason- 
able danger or approhonsion in tho user 
of tho way. — Grainqbr v. FiUhAr , 
(1858), 7 I. C. L. R. 417 ; 10 Ir. Jur. 
175.— IR. 

PART VII. SECT. 9, SUB-SECT. 2. 

b. Pleadings — Justification of way 


by defendant — NecessUy for wrUien 
oflrrc<!wen<.l--~Trospa8S quare clausum 
fregii. Ploa, liberum tenemerUum, Ke- 
pUcation, demlso to deft, from pltf. 
from year top yoar. Kojolnder, that 
aftor the demiso it was consented Sc 
agreed that deft. Sc his servants, etc., 
should have leave to pass Sc repass in 
Sc over tho dose, In which, eto. - 
Held: to support this rejoinder, a 
written agreement at least, if not one 
under s^, should be proved. — 
Brougham v. Balfour (1853), 3 

C. P. 297.— CAN. 

0 . fVlietJier evidence of 

! teay of necessity admissible .! — Under a 
' plea of right of way, where evidence 
was received of way of necessity, it is 


too lato to object after tho trial that 
such evidence was not rocoivable. — 
Trkd V. Bekur (1858), 2 Thom. 426. — 

CAN. 

d. .1— Pltf. sued deft, for 

taking his cattle. Plea, justifying as 
for distress damage feasant on deft.*s 
land, ilcplioatlon, that pltf. demised 
to deft, the land mentioned in the plea, 
reserving a right of way along tho west 
side thereof ; &; the alleged trespass was 
tho use of such way. Bojolndor, that 
the trespass was beyond the right of 
wav. Sunejoindcr, that at tho time 
of the lease there was a fence along the 
east side of tho way, to prevent horses, 
eto., straying therefrom ; that deft, 
covonantod by tho lease to keep such 
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certain tliough all the closes in respect of wliich 
the right of way was claimed were not specially 
described, either by name or by all their metes & 
bounds. — Holt v. Daw (1851), Itt Q. B. 900 ; 20 
L. J. Q. B. 365; 17 L. T. O. S. 198; 15 Jur. 
1074 ; 117 B. R. 1161. 


Sect. 10.<-SUSPENSION AND EXTINGUISHMENT. 

See, generally^ Part V., anie. 

Ways of necessity.]— iSTee Sect. 3, sub-sect. 2, F., 
ante. ^ ^ ^ 

On alteration of dominant tenement.] — See 
Sect. 6, sub-sect. 3, 0., ante. 


Part VIII. — Light. 


SE(rr. J.— IN GENERAL. 

828. No natural right to light — Over adjoining 
land.] — Tai»ling v. Jones, No. 811, post, 

829. .] — In considering whether an 

obstruction to ancient lights amounts to an action- 
able nuisance, the test is not whether so much 
light has been taken as materially to lessen the 
(jnjoyment & use of the house that its owner 
previously had, but whethtjr so much is left as is 
enough for tlui comfoi-table use & enjoyment of the 
house /Lccording to the; ordinary requirements of 
mankind. 

Apait fi’om express contract or grant, the owner 
oC a Jiouse has no right to any access of light to 
th(j windows thereof over his neighbour’s land 
until he has acquired it by prescription, or under 
the Act. Wlien he has so acquired it, he has a house 
with an etisemcnt of light attached to it. Any 
substantial interference with his comfortable use 
A:- enjoyment of his house, according to the usages 
of ordinary pei*sons in that locality, is actionable 
as a nuisance at common law. . , . The donunant 
owner was never entitled either by prescription 
oi* under the Act to all th(j light that came tlirough 
his windows. It was not enough to show that 
some light had been taken, but the question always 
was wlieilKT so much had been t^iken as to cause* 
a nuisance. ... It is still, as it always has been, 
a question of nuisance or no nuisance, but the test 
of nuisance is not — How much light has been takcjn, 
is that enough materially to lessen the enjoy- 
ment & use of the house that its ownc'r previously 
had P but — How much is left, & is that enough 
for the comfortable use & enjoyment of the house 
according to the ordinary requirements of mankind 
(Fahwell, j.). — Higgins r. BrriTS, [1905] 2 (<h. 
210 ; 74 h. J. Oh. 621 ; 92 I.. T. 850 ; 53 W. R. 
549 ; 21 T. L. K. 552 ; 49 Sol. Jo. 535. 

AnrwiatioH : — ^Apld. Whitchouso r. Hugh (11)05), 22 T. L. 11. 

81). 


Sect. 2.— NATURE OF EASEMENT. 

830. Definition.] — (1) To constitute an action- 
able obstruction of ancient lights it is not enough 
that the light is less than before. There must be 
a substantial privation of light, enough to render 


the occupation of the house uncomfortable 
according to the ordinai’y notions of mankind &, 
in the case of business lU'emises, to prevent pltf. 
from carrying on his business as beneficially as 
before. 

(2) The nature of the right to light & of an 

infringement was not alterc^d by I’rescription Act, 
1832 (c. 71). . , 

A period of twenty years’ enjoyment jis specified 
in the above Act of the access & use of light to a 
building creates an absolute Ac indefeasible^ right 
immediately on the expiration of the period^ of 
twenty years. . . . I’he period is not a. jieriod 
in gross, but a peiiod next before some suit or 
action whewjin tlui claim or matter to wliich such 
period may relate? shall have bet‘n or shall be 
brought into question (Loud Mac^naghten). 

(3) The U?st of the right is, I tliink, whether the 
obstruction complained of is a nuisance, Ar, as 
it appears to me, the value of the test makes the 
amount of right aequinul depend upon the* sur- 
i*oundings Ac circumstances of light c(iming from 
other sources, as well as the question of the 
proximity of the premises complained of. . . . 
In each of such cases it becomes a question of 
degree, Ac tlie question is in each case whether it 
amounts to a nuisance which will give a right of 
action (Lord Halsrury, C.). 

(4) The right of a person who is owner or 
occupier of a building with windows, privileged 
as auedent lights, in regard f o tlui protection of the 
light coming to those windows, is a purely legal 
right. It is an (jasement belonging tf) the class 
known as negative eascm<ints. It is nothing more 
nor less than the right to prtjvent the owner or 

I occupier of an adjoining tei»«‘Tn(;nt from building 
I or placing on his own land anything which has the 
I effect of illegally obstructing or obscuring the light 
of the dominant tenement (IjORD Macnaghten). 

I (5) A Judge who exercises the functions of both 
I judge Ac Jury cannot be expected to view the 
I premises himself, even if he considers himself an 
* expert in such mattc?i*s. But I have often wondered 
I why the ct. does not more frequently avail itself 
■ of the power of calling in a competent adviser to 
1 report to the c^t. upon the question. Then? are 
I plenty of experienced suiveyors liccustoined to 
1 deal with large properties in liondon who might be 
' trusted to make a perfectly fair Ac imparf.ial repoH.^ 


fcnccH In repair, but roraoved it, 
whowjby pltf.*H horses strayed from 
the wav upon deft.’s land. Rebutter, 
that the lease contained covenants 
allowing pltf. to enter on the land & 
view the state of repair, & that deft, 
would repair according to notice ; 
that pltf. diroctod deft, to remove tin^ 
fence along tho oast side of iluj 
way, & use tho rails for other 
purposes, which deft, with the pltf.’s 
assistance. 8c as tho act of jiltf.. 
accordingly did ; &; this is tho removal 
referred to in tho surrejoinder : — IJeld : 
the Jury were justlflod in finding the 
rebutter proved by deft., whether it 
WM a good answer in law to the surre- 
joinder not being a question for them. 
— ^NVixon e. Pickard (1807), 25 


U. C. 11. 307.— CAN. 

PART VIII. SECT. 1. 

828 i. No natural right to hqhl— 
Over adjoining ZoTwi.]— Tlic owner of 
a bouse, tho light coinintr to \yhlch is 
obstructed liy an erection macio upon 
adjoining land by a person wlio qua 
such adjoining land, is a trospaswr. may 
possibly have an action agaius^ the 
person causing obstnictlon, even though 
ho has not obtained by prescription ^ 
easement o£ light. But whortj the 
person causing such obstniction is the 
rightful owTier of tho adjoining land, 
or acting with the pormi^on pi the 
owner, no such action as aforesaid will 
lie agidnst him unless pltf. has ac- 


(luii’cd an cascmenl. — D human Kuan 
t>. Muhammad Kuan (181)0), I. L. It. 
19 All. 153.— IND. 

g28 ii. .1 — Wheiu land 

fronting a street Is leased for tho ora- 
tion of buildings, such buildings would 
ordinarily be Ughtesd at front & back, 
& if the lessor happons to be the owner 
of land adjoining u1h<» fronting on tup 
stiwt, iben in the absciwie of special 
circumstances there would bo no 
Implied grant by him of a right to light 
over such adjoining land, & a lessee 
putting up buildings with windows 
overlooking that land would do so at 
his own risk. — Stbvkns t>. Nation ai. 
Mutual Life Assocn. ok Australia, 
Ltd. (1913), 32 N. Z. L. 11. 1 140.— N.Z. 
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Scd. 2. — Nature of easetncnt. Sect. 3 ; Sith-sects. 

1 cfc 2 , < fc j^.1 

subject, of course, to examination in ct. if required 
(Loud Macnaghten). 

(6) In some cases, of com’se, an injunction is 
necessary — ^if, for instance, the injury cannot be 
fairly compensated by money — if deft, has acted 
in a high-handed manner — if he has endeavoured 
to steal a march upon pltf. or to evade the juris- 
diction of the ct. In all these cases an injunction 
is necessary, in order to do justice to pltf. &: as a 
warning to others. But if there is really a question 
as to whether the obstruction is legal or not, & 
if deft, has acted fairly & not in an unneighbourly 
spirit, 1 am disposed to think that the ct. ought to 
incline to damages rather than to an injunction. 
It is quite true that a man ought not to be com- 
pelled to part with liis property against his 'svill, or 
to have the value of his piopcrty diminished, 
without an Act of Parliament. On the other hand, 
the ct. ought to be very careful not to allow an 
action for the protection of ancient lights to be 
used as a means of extorting money (IjORD 
Macnaghten). 

(7) Tlie common form of injunction whicii has 
been in use since the case of Yaie^ v. ./ac/c, No. 020, 
post, is not altogethiT free from objection. I 
think it would be better tliat the order, when 
expressiid in general terms, should restrain deft, 
from erecting any building so as to cause a nuisance 
or illegal obstruction to pltf.’s ancient windows, 
as same existed previously to the taking down of 
the house wljich formerly stood on !he site of 
defts.’ new buildings. If the action is brought to 
a hearing bt*fore defts.* new buildings are completed, 
& there secerns to be good grounds for pltf.’s 
apprehensions, an order, 1 think, might be con- 
veniently made in that form with coste up to the 
hearing, & liberty to pltf. within a fixed time after 
(!ompletion t<j apply for furilior relief by way of 
mandatory injimction or damages, as he may 
be advised (Loud Macnaghten). 

(8) It is impossibUf to jisscrt that any man has 
a. riglit to a fixed amount of liglit ascertainable by 
metes iS^ bounds (Lord Davey). 

(9) Tliere is no rule of law that if a p(‘i*son has 
45 degrees of unobstnicted light through a par- 
ticular w indow left to him he cannot maintain an 
action for a nuisance caused by diminishing the light 
w'hich formerly (lame through that window. 
Expedience shows tliat it is, generally speaking, a 
fair working rule to consider that no subsUintiai 
injury is done to him where an angle of 45 degrees 
is left to liim, esp«*cially if there is good light from 
other dii*ections as w’ell (Lord Lindhey). 

(10) The general principle deducible appears 
to be that the right to light is in truth no more than 
a right to be protected against a particular form 
of nuisance, &. that an action for the obstruction 
of light which has in fact been used & enjoyed for 
tw^enty years without inteiTui)tion or written 
consent cannot be sustained unless the obstruction 
amounts to an actionable nuisance (Lord 1 andley ). 
— Coi.Rs V. Home & Colonial Stores, Ltd., 
[1904] A. C. 179 ; 73 L. J. Ch. 484 ; 90 L. T. (5S7 ; 
53 W. R. 30 ; 20 T. L. B. 475, H. L. ; revsg. 
S. C. sub nom. Home & Colonial Stores, J/td. 
V. COLD3, [1902] 1 Ch. 302, C. A. 


AnmMions : — A a (1) Consd. Hitftflns v. 11905] 

2 Ch. 210. As to (2) Foild. Hyman r. Von Dm 
11908] 1 C’li. 107. Refd. Moiwm v. Fear, [1907 J A. C. 425. 
As to (3) Consd. .Tolly r. Kino, 11907] A. i\ 1. Apld. 
I’olsno & Alllori r. Jliishmcr, [19071 A. C. 121. PoUd. 
Paul V. JlobHou (1911), 8:i L. J. P. C\ 304. Apld. Litch- 
llold-Spe<jr r. Uuoen Aiiuo'h Gate Symlioato (No. 2), [1919] 
1 CJh. 407. Befd. Andrews r. Waite, [1907] 2 Ch. 500 ; 
Clarke & Goml v. Horrocks (1908), 21 T. L. It. 186 ; 


Heath V. Brifirhton Cortm. (1908), 98 L. T. 718 ; Browne 
V. Flower, [1911] 1 Ch. 219. As to (5) Befd. Heath v. 
Brighton Corpn. (1908), 98 L. T. 718. As to 


Black V. Leeds industrial Co-op. Soo., [1923] 1 Ch. 4.^* 
Befd. Cowper v. Laidlor, [1903] 2 Oh. 337. , As to (7) PoUd. 
Higgins V. Betts, [1905] 2 Ch. 210. Apld. Anderson v. 
Francis, [1906] W. N. 160. As to (8) Apld. Ankorson v. 
Connelly, [1907] 1 Ch. 678. As to (10) Consd. Davis v. 
Marrablo, [1913] 2 Oh. 421. (Jenerally, Consd. Ambler v. 
Gordon, [1905] 1 K. Jl. 417 ; Griffith v. Clay, [1912] 2 Ch. 
291; Paul r. Hobson (1914), 83 L.J.P.C. 304. Befd.Oowpor 
V. Milbum (1908), 52 Sol. Jo. 316 ; Bailey v, Holbom & 
Frascati, [1914] 1 Ch. 698. Mentd. Haimnorton v. Dysart, 
[1916] 1 A. C. 57 ; Prosperity v. Lloyds Bank (1923), 39 
T. L. II. 372. 


831. Analogous to servitude.] — There are many 
cases in which the principle has been recognised, 
that one landowner cannot, by altering the con- 
ation of his land, deprive the owner of the adjoin- 
ing land of the privilege of using his owm as lie 
might have done before. Thus, he cannot, by 
building a house near the mai’gin of his land, 
prevent his neighbour from excavating his own 
land, although it may endanger the house ; nor 
from building on his own land, although it may 
obstruct windows, unless, indeed, by lapse of time, 
the adjoining land has become subject to a right 
analogous to what in the Roman Ijaw was called 
a servitude (Crbsswell, .1.). — Smith v. Kenrick 
(1849), 7 C. B. 515; 18 L. J. C. P. 172; 12 
L. T. O. S. 556 ; 13 Jur. 362 ; 137 E. R. 205. 
Annotations : — Befd. Angus v. Dalton (1878), 4 Q. B. D. 
162. Mentd. Humphries v. Brogden (1850), 12 Q. B. 
739 ; Chasemore v. Ricluu’ds (1859), 7 H. L. Cos. 349 ; 
Soots Minos Co. v. Leadhills Minos Co. (1859), 34 L. T. O. S. 
34; Baird v. Williamson (1863), 15 C. B. N. B. 376 ; 
Hodgkinson r. lOnnor (1863), 4 B. & B. 229 ; Williamson 
V. Baird (1803), 10 Jur. N. B. 152 ; Kylands v. Fletchtu* 
(1868), L. 11. 3 H. L. 330 ; Crompton v. Lea (1874), L. R. 
19 Eq. 115 ; Smith v. Fletcher (1874), L. It. 9 Exeh. 64 ; 
IIumphrioH r. Cousins (1877), 2 (5. P 1). 239 ; West 
Cumberland Ii*on & Steel Co. v. Kenyon (1879), 11 Ch. D. 
782 ; A.-G. v. Tomlino (1880), 14 Ch. J). 58 ; Whalley v. 
L. & Y. Ily. (1884), 13 Q. B. D. 131 ; Jordosou v. Sutton 
Southcoa(^)s & Drypool Gas (Jo., [1899] 2 Ch. 217 ; 
Batcholler r. Tmibridgo Wells Gas Co. (1901 ), 65 J. 1*. 680 ; 
Suit Union r. Brunner, Mond, [1906] 2 K. B. 822 ; Gi*oy- 
venstoyn v. Uattingh, [i911] A. C. 355 ; Hoaie i\ McAlplne 
(1922), 92 L. J. Ch. 81. 


832. Negative easement.] — Colls v. Home & 
Colonial Storp:s, Ltd., No. 830, ante, 

833. Over servient tenement as a whole.] — 

Pltf. sought to recover damages for the alleged 
obstruction to liLs anciemt light e.aus<)d by th(^ 
erection on part of defts’. scrvie.nt tenement of 
a building having a tower 35 fe(?t high & JO fciit 
square in the place of a portion of the jircvious 
building, wliich was only 12 feet 6 inches higJi, 
notwithstanding the fact that by tlie low^ering of 
the remaining buildings on deft.’s servient tene- 
ment the total amount of light coming to tlio 
dominant tenement over the servient tenement 
was in no way diminished : — Held : (1 ) defts. 

were entitled to credit for the new or iniircased 
light coming over their lowei^ed buildings & were 
not, in the circumstances, liable to pay any com- 
pensation, but that, having once taken credit for 
the new or increased light, they could not sub- 
sequently deprive the dominant tenement of it 
by restoring the lowered buildings to their former 
height ; (2) the right to ancient light enjoyed by 
the dominant tenement was a negative easement 
over the servient tenement considered as a whole, 
&, since the decision in ColUt v. Home <t" Colonial 
Stores, No. 830, ante, pltf. liad no property or 
right in or to any particular cones or pimcils of 
rays of light coming in any pariicular direction 
over any particular iioriion of the sendent tene- 
ment, &. therefore, the variation in tlie heights 
of the buildings on tlie servient tenement, although 
altering the sky line over which the ancient 
light used to come, conferred no right of action 
on pltf., provided the inteifercnce theieby 
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occasioned did not amount to an actionable 
nuisance within the decision in Colls v. Home 
d: Colonial Stores, No. 830, note. — Davis r. 
Maurable, [19131 2 Ch. 421 ; 82 D. .J. Ch. 510; 
109 L. T. 33 ; 29 T. D. It. 017 ; 57 Sol. Jo. 702. 

834. Whether acquired by user or grant imma- 
terial.] — ( 1 ) There is no dillerence in the right of an 
owner of land to the ordinary (jascniont of light, 
whether it is acquired by twenty years’ user or 
i>y grant from the owner of the servient tenement, 
At (2) if the grant is accompanied by a covenant for 
quiet enjoyment of tlie premises, such covenant 
does not enlarge tlie right of the eovenantiOe so as 
to (mtitle him io an injunction in equity to restrain 
an obstruction where the damage is not sufTicient 
to enable liim to maint«iin an action at law. | 

(3) But it is otherwise where the light to light I 
(jlaimcd is not the ordinary easement, but a 
special right created by the covenant, in which 
case a Ct. of Equity will grant an injunction 
without regard to the amount of damage. 

For instance, it might be said in a covenant tliat 
the lessee should freely enjoy the house, with an 
uninteiTuptecl view from his drawing-room 
windows over all the existing land of the lessor. 
If that were inserted, no doubt it would give a 
larger right than had previously been granted, & 
damages might be recovered at law if the lessor 
broke that covenant, As a Ct. of P^quity would 
grant an injunction against the lessor if he were 
intending to break it, As no doubt would idso 
grant an injunction against the iicrson claiming 
under the lessor if he look with notice of tlie 
covenant (Melijsu, L. J.). 

(4) Where the ct. was not satisfied from the 
evidence whether the wall jiroposed to be built by 
d(‘rt. would or would not be a matfiiial obstruction 
to pltf.’s lights, the ct. directed a temporary screen 
to be erected to the lieight of the proposed Widl, 
As appointed a surveyor to report on tlie eilect.- - 
Leech r. Schweder (1874), 9 Ch. App. 4(13 ; 43 
\u J. Ch. 487 ; 30 L. T. 580 ; 38 .1. P. 012; 22 
W. K. 033, L..T.T. 

AniMtaiiom : -As to (1) Reid. Warron v. Brown, [lUOO] 

2 Q, B. 722. As to (2) Refd. CS. N. Jly. v. J, U. 001111 * 8 ., 
11901 J 1 K. B. 416 ; Davis v. Town Properties Invostnient 
Oorpi)., (1903] 1 Ch. 797. As to (3) Refd. I’emiiugtou v. 
Briiibop Hall Coal Co. (1877), .5 Ch. D. 709. Ucnerally, 
Refd. Manners r. .Tohiisou (1875), 1 (!h. 1). 673 ; Bayloy 
r. G. W. Uy. (1884), 26 (?h. 1). 431 ; Colls v. Homo & 
(’olonial Stoi-cs, (1904] A. (J. 179. Mentd. Leader y. 
Moody (18J5),)L. H. 20 Kq. J-lfj ; Briggrr. Thornton (1903), 

Effect of Prescription Act, 1832 (c. 71).]-~iS'cc 
Sect. 3, sub-sect. 2, B., posl. 


the absence of special contract, to restrain the 
lessor or persons claiming under him from building 
on the adjoining land so- as to obstniet the free 
access of light & air to tlie gai‘den. 

(2) It is a rule of law that there can be no 
prcjscription for an easement of light Ac air over open 
land. — Potts v. Smith (1898), L. II. (3 Eq. 311 ; 
38 L. J. Ch. 58 ; 18 D. T. 029 ; 33 J. P. 52 ; 10 
W. II. 891. 

Under Prescription Act, 1832 (c. 71).] — See 

Sub-sect. 2, C., post. 


Stqt-sECT. 2 . — Dnder Pres(’ription Act, 1832, 
AND Similar Acts. 

A. In General. 

See Prescription Act, 1832 (c. 71), s. 3. 

837. Whether Crown bound.] — Perry r. 
Fames, Salaman v. Fames, Mercers’ Co. r. 
Fames, No. 358, ante. 

838. .] — Wheaton v. Maple Co., No. 

317, ante. 

839. Whether Act retrospective.] — Simi'Er. v. 
Foley, No. 553, ante. 

Customary right to iight in City of London.] — 

See Metropolis. 

B. Nature and Extent of Easement. 

See Prescription Act, 1832 (c. 71), ss. 3 A:. 4. 

840. Effect of Prescription Act, 1832 (c. 71), 
s. 3.] — (1) The custom of London, which enabled 
the owner of an ancient house in erect a now house 
on the old foundations to any height, Ac so obstruct 
tlie access of light through his neigliboui**H ancient 
windows, is abrogated by Prescri])i;iori Act, 1832 
(c.71), 8. 3. 

(2) Sect. 3 of th(* above Act is addressed merely 
to the access of light. 77iat sect, seems U) me to 
simplify Ac almost new-found the mode of acquir- 
ing the right to access of ligiit. It founds it on 
a(;tual enjoyment for the full period of twenty 
y(*ars without interruption, unless that enjoyment 
is shown to have been by consimt or agreement 
cxiiressly made by deed or writing — thus putting 
the right on a simjde foundatiou, Ac with the 
simplest exception (( JoiiERiiJi;E, .1.). 

One object of the above Act was L) shoiton the 
time by which iiersons wlio liad the access Ac use 
of light could acquire an absolute right to it. 
Sect. 3 dc)es not say “ when the acet^ss Ac use of 
light shall have; bcjen enjoyed as of right,” because 
ev(M y person has a right to so much liglit as can 
come in at his windows (Oresswell, .!.).- 


Sect. 3.— ACQUISITION OF RIGHT. 

SLTB-sErT. 1 . — In Respect of what Property 
Right can be acquired. 

835. General rule — Cannot be acquired over 
open land.] — The use of an open space of ground 
as a timber yard in a particular way rciquiring 
light Ac air, for twenty years, does not give a right 
to preclude the adjoining owner from building on 
his land so as to obstruct the light & air. — lloiiERTS 
V. Macord (1832), 1 Mood. & R. 2,30, N. P. 
Am^tmns PoUd. Potts r. Smith (1868), L. B. 6 Eq. 311. 

Refd. Bryant v. Lefovor (1879), 4 C. P. D. 172, 

836. ,] — (] ) The lessee of a house At 

garden, foxing part of a large area of building 
ground, will not be entitled under liis ordinary 
covenant for quiet enjoyment, or otherwise in 


TRUsco'rr v. Merchant Tailors* (Jo. (1850), 
11 Fxcli. 855 ; 20 L. T. O. S. 283 ; 20 .J. P. J32; 
2 .lur. N. S. 350 ; 4 W^ R. 295 ; L50 F. 11. 1079 ; 
suh nnni. Meui hant Taylors’ Do. v. 'rRuscoTT, 
25 L. J. Fx. 173, Ex. Cli. 

Annfttatious : — As to {\) Reid. Dctii v. Auction Mart Go., 
Plltrrim 0 . Same, McrccJi-s’ Co. v. Same (1866), L. B. 2 
Eq. 238. As to (2) Apld. Fi*ewtm v. i’liiJippH (JS6I), 11 
B. N. S. 449. ReldT Jones v. Taplinff (1862), 12 C. B. 
N. S. 826 ; Wheaton v. Maple, (1893] 3 Ch. 48 ; (Jolls v. 
Home & Golonial Stoi-es, (1 9(i4 J A. C. 1 79 ; Fear v. Monraii, 
11906] 2 v’li. 406. aencratly. Mentd. Farley v. Bonliam 
(1861), 2 John. & H. 177. 

841. .] — (1) The right to an ancient light, 

since abtive Act, is a matter posiiivi juris, Ale mi 
longer rests upon the presumption of a grant ; it is 
a right which becomes, after an enjoyment without 
interruption for twenty yeai's, absolute Ac inde- 
feasibhs A: therefore cannot be lost or defeated by 


PART VIII. SECT. 3, SUB-SECT. 2. >A. 


837 i. Whether Croivn bouwl. \ — I'roBcription Act binds the Crown in rc^gard t/O light as well as other eaHomonts. — N ew 
Zealand Loan & Mercan'iilk Aukncy Co., Ltd. v. Wellington CVirpn. (1890), 9 N. Z. L. B. 10. — N.Z. 
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Sect. 3 . — Acquisition of right: Siib-aect, 2, J3. <& 

C. (a).] 

a subsequent temporary intcimission of enjo^nnent, 
not amounting to abandonment ; nor is it liable 
to be affected or prejudiced by any attempt to 
extend it beyond that which, liaving been enjoyed 
uninterruptedly during ilie required period, is 
declared by the statute to be not liable to be 
defeated ; (2) The owner of a building does not 
exceed the limits of his right by opening new 
windows therein, overlooking his neighbour’s land. 
The only remedy in the power of the adjoining owner 
is, to build on his own land, &; so to shut out the 
offensive window. But, in doing this, he cannot 
lawfully obstruct ancient lights ; (3) A. was 

possessed of premises which originally consisted 
of three storeys, with one ancient window in each 
storey, lie altered the windows in the two lower 
storeys, but so as to make them both occupy a 
portion of the old apertures, retaining the window 
in the third storey unaltered. He also built two 
additional storeys in each of which he opened a 
new window. After these alterations were com- 
pleted, B. who was erecting now premises upon the 
site of buildings which he had pulled down, built 
up a wall to such a height as to obscure the whole 
of the lights in A.’s building, it being impossible 
for B. to obstruct or block up A.’s upper windows, 
witliout also obstructing or blocking up the i)ortion 
of the windows which occujiied the position of the 
ancient windows, or t-o obstruct them in a manner 
more convenient (to B.) than by builcing up the 
wall as it was built. After B.’s wall was finished, 
A. caused the altei^cd windows in his building to 
be restored to their original state, & the new 
windows in the two upper storeys be blocked up, 
& then called upon B. to pull down his wall, Ac 
so to restore his (A.’s) premises fo their fomier 
light & air ; &, upon his refusal to do so, brought 
an action for obstructing & continuing the obst.ruc- 
tion of his ancient lights i— Held : the obstruction 
of A.’s ancient lights w^as unlawful. The opening 
of a new window being in itself an innocent act, 
cannot therefore destroy existing rights in one 
party, or give new, or ixjvive old* rights in another. 

Some confusion seems to have arisen from 
sj^eaking of the right of the neighbour in such a 
cose as a light to obstruct the new lights. His 
right is, a right to use liis own land by building on 
it Jis he thinks most to his inU^rest ; & if, by so 
doing he obstnicts the access of liglit to the new 
windows, he is doing that which affords no ground 
of complaint. He lias a right to build ; & if he 
f /hereby obstructs the new lights, he is not com- 
mitting a wrong (Lord Cranwoutii). — Tabling 

V. .Tones (1805), 20 0. B. N. S. 100; 11 H. L. Cas. 
290 ; 6 New Hep. 493 ; 31 L. .T. (\ P. 342 ; 12 
H. T. 555 ; 29 .T. P. 011 ; 11 .fur. N. S. 309 ; 13 

W. H. 017 ; 144 E. R. 1007, H. L. ; affgr^. O. 
svb 7wm. .Jones v. Taptjng (1802), 12 C. B. N. S. 
820, Ex. Ch.; (1801), 11 C. B. N. S. 283. 
Annotations: — As to (1) Conid. Ladyman r. Grave (1870), 

24 L. T. fi.'S ; National l*rovlnclal Plato UlaaB Idbco. Co. 

V. Pi-udential Absco. (1877), G Ch. D. 757. Conid. & Apld. 

Ntiwson r. Pender (1884), 27 Oh. D. 48. Consd. Green- 
wood V. Hornsey (1880), 33 Oh. D. 471. Apld. Soott r. 

I’apo (1886), 31 Ch. D. 5.54. Consd. A.-G. v. Queen Anne's 

& Garden Mansions Co. (1889), 37 W. R. 572 ; Colls v. 

Homo & Colonial Stores, [1904] A. C. 1 79. Consd. & Expld. 

Hyman v. Van Den Horgh, [1908] 1 Ch. 167. Consd. 

Lovot V. Gas Light & Coke Co., I1919J 1 Ch. 24. Retd. 

Binckos V. Pash (1861), 11 O. B. N. S. 324 ; Lanfranohi 
v. _Maekensie (1867 ), L. IL 4 K^. 421 ; Conrjanld v. Logh 

[1893] 


Eq. 

L. II. 4 Exch. 126; Wheaton v. Maple, [1893] 
3 Ch. 48 ; Jordcson v. Sntton, Kouthooates & Drypool Goa 
Co., [1898] 2 C^. 614. As to (3) Distd. Heath v, Bucknall 
(1869), L. R. 8 Eq. 1. Apld. Staight v. Burn (1809), 5 
Ch. App. 163 ; Aymdey r. Glover (1875), 10 Ch. App. 283. 
Distd. Fowlers r. Walker (1880). 49 L. .T. CJh. 598. Retd. 
Weathcrley r. Ross (1863),! Hem. & M. 349 ; Dent r. 


Auction Mart Co., lUlg]>lm r. Same, Mercers' Co. v. Some 
(1866), 12 Jur. N. 8. 447 ; Martin v. Headon (1866), 35 
L. J. Ch. 602 ; Reel. Coinrs. for England v. Kino (1880), 
14 Oh. D. 213 ; Frechette r. Compagnio Munufaciuri^ro 
do St. Hyacintho (1883), 9 App. Cas. 170 ; Dicker v, 
Popham, Radford (1890), 63 L, T. 379 ; Simpson v. 
Godmanchostei’ Oorpn., |1897] A. C. 696 j Andrews r. 
Waite, [1907] 2 Ch. 500. Generally^ Mentd. Robinson v. 
Grave (1872), 27 L. T. 648. 

842. .J-~.(l) Prescription Act, 1832 (c. 71), 

has not altered the law as to the nature & extent 
of light to which tlie owner of an ancient light is 
entitled. 


(2) The owner of an ancient light is entitled to 
prevent his neighbour from obstructing the access 
of light so as to render the house possessing the 
ancient light substantially less fit for occupation. — 
Kelk V. Pearson (1871), (J Ch. App. 809; 24 
L. T. 890 ; 30 J. P. 196 ; 19 W. R. 005, L. .7.1. 
Annotaiions : — As to (1) Apprvd. City of London Brewery 
Co. V. Tennant (1873), 9 Ch. App. 212. Consd. Scott 
V. Papo (1886). 31 Ch. D. 654. Apprvd. Colls v. Homo & 
Colonial Stores, [ 1 904 ] A. C. 1 7 9. fief d. Leech v. Schweder 
(1874), 9 C^h. App. 463. As to (2) Distd. City of London 
Brewery Co. r.^foim^t (1873). 9 jCh.^p^. 212. Consd. 


Dickinson v. Horbottle (1873), 28 L. 


186. Apld. 


Stanley of Alderlcy r. Shfowslmrj’^ (1875), L. 11. 19 Eq 
616 ; Warren v. Brown, [1902] 1 K. B. 16. Consd. CoUs 
V. Home & Colonial Stores, [19041 A. C. 179. Apprvd. 
Jolly V. Kino, 11907] A. G. 1. Refd. Eccl. Comre. for 
England r. Kino (1880), 14 Ch. D. 213 : Paul v. Robson 
(1914), 83 J.. J. V. a. 304. Generally, Mentd. Baltic Co. 
V. Simpson (1876), 24 W. R. 300. 


843. .] — City op London Brewery Co. 

V. Tennant, No. 475, ante. 

844. ,j — Avnsley Gloveji, No. 389, 

ante. 


845. .l--(k)LLS V. Home & Colonial 

Stores, Ltd., No. 830, ante. 

846. .] — Hyman r. Van den Bergit, No. 

465, ante. 

847. Whether extends to whole light enjoyed.] — 

(1) The right acquired under Prescription Act, 
1832 (c. 71), s. 3, is a right to the access & use of 
the whole or a substantial pait of tlie particular 
cone of light wliich has passtid for the statutory 
period over the servient to the dominant tene- 
ment (Fry, L.,7.). 

The word “ access ” in the sect, refers not to the 
access tTirough the apf‘rture of the dominant, but 
to tlie freedom of passiige over the seivient;, 
tenement, although tlie apeiture which admits 
the liglit into tJie dominant tenement defines the 
ai'ca which is to be kept free over the seivient 
tenement. “ The right thereto ” means the right 
to the same access use of light to & for any 
building. 

(2) The Act does not require any identity, 
structural or otheu-wise, in the building winch, 
aftc‘ 1 * the twenty years, is to enjoy the right with 
the building wliicli lias acquired the right ; but 
the right, although not in gross, but one which 
must be claimed in rc^spect of a building, may be 
claimed in respect of any building wliich is enjoying 
the whole or a substantial part of the light which 
passed into the dominant tenement through the 
old apcrtui-e. Consequently, no alteration in the 
plane of the windows of the dominant tenement, 
either by advancing or setting back the building, 
will destixiy the right so long as the owner of the 
dominant tenement can show that he is using 
through the new apertures in the wall of the new 
building the same, or a substantial pait of the 
same, light which passed through the old apertures 
into the old buildings. 

(3) But the right to relief may be lost, even 
where there is no substantial alteration, if the 

owner of the dominant tenement has by his altera- 

tion BO confused the evidence that he cannot pi*ove 
t he identity of the light. 

H., in 1872, pulled down a building in the east 
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wall of which were ancient lighisi, & erected on the : 
site a new building with larger more numerous 
windows. No record was preserved of the positions | 
or dimensions of tlie ancient lights, but it was found 
as a fact that substantial portions of six of the new 
windows corresponded Avith ihit'c of the ancient 
lights. Tlie east wall had been advanced by 
dStances varying from 2 feet 2 inches to 13 inches, 
the effect of which was slightly to alter the plane ' 
of the new windows *. — Held : the alteration made 
by S. did not amount to an abandonment of his 
right, & pltf. was entitled to an injunction to 
restrain any obstruction of so much of the six 
new windows as corresponded with the three 
ancient lights. 

(4) Since the statute, as before, the liglit remains 
a right to have an amount of access of light to & 
tlirough apertures in a house or building which 
would bo sufficient for the use Sc occupation of 
the building. It is not a right in gross, but a right 
to liglit in connection with a “ dwelling-house, 
workshop, or building,” the building, workshop, 
or dwelling-house being the means by wliich the 
light is enjoyed for a period of twenty years, & 
by which the right to enjoy it is acquired (Bowen, 
Ii.,T.).— S cott v, Pape (188(1), 31 Oh. 1). 551 ; 55 
L. J. Oh. 420 ; 64 L. T. 390 ; 50 J. P. 045 : 34 
\V. li. 405 ; 2 T. J.. K. 310, 0. A. 

Annotations :~--A8 to {!) Cqud. Greenwood , v. HoriiHoy 


las. As to (3) R^d. Wlgram v. Fryer (1887). 56 L. J. Ch! 


poMt. 


-.]—See, generally, Sect. 4, sub-sect. 1, B., 


C, In Respect of what Property Right can he 
acquired. 

(a) Qnly m Respect of Buildings, 

848. General rule.]— Sewr v, Pape, No. 817, 
ante. 

840. Dwelling house, workshop or build- 
ing "—What is — Church.] — Norfolk (Duke) v , 
Artiittunot, No. 342, ante. 

850. Timber stage.]— (I ) The words 

‘‘ other building” used in Proscription Act, 1832 
(c. 71), s. 3, in connection with ‘‘any dwelling- 
Ijouse, woikshop ” — ^mean some building of a 
like character with a dwelling-house or wcjrkshop, 
iV- will not nocessaiily Include every structurcj 
which may be a building for the purpcjses of the 
Metropolian Building Acts. 

(2) A right by way of casement to the uninter- 
rupted access of air not coming by any dt^finite 
channel but over the general unlimited surface 
of the alleged servient tenement cannot be acquired 
under Prescription Act, 1832 (c. 71), s. 2, by mere 
enjoyment for the statutory period, the fact 
tiiat ^e alleged dominant & servient tenements 
were both held under a common lessor, either of 
Itself, or at any rate when coupled with the fact 
that the lease of the servient tenement was the 
earlier, negatived any claim to the casement as 
ariaing out of implied covenant* 

/.•vT + P^decessor in title, a lessee, before 1843, 
rected on the demised land a permanent structure 
lor the purpose of storing & seasoning timber & 
ror ^\mbiting it to customers. The stincture 
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0. (a). 

^filing-house — What is — Erec- 
acquire by 
^ u^iitemiptcd 
access or light & air through the 


consisted of several floors or stages, & was sub- 
stantially constructed with solid balks of upright 
timber or standards fixed in stone bases built 
on solid piers. The standards were tied together 
with longitudinal balks or cross-beams which 
supported floors or stages of solid planks, & 
were also connected by diagonal braces. The ends 
of the several flooi*s werti open & nnglazed, & 
served for drying timbcjr & admitting light. The 
light & air came over an open yard held by deft., 
under a lease originally granted by pltf.’s lessor. 
Deft. commen(;ed building ovtjr this open yard. 
Pltf. brought an action to restrain him from 
building so as to interfere with pltf.’s right to 
light & air to his structure for storing timber ov<»r 
deft.’s yard : —//c/d ; (3) in order te satisfy 

J*roseriptu)a A<;t, 1832 (c. 71), s. 2, with regard 
to his riglit to light, it was not enough to show 
merely that at some time light came through a 
particular access, whilst at another time it did not, 
but that pltf. must show that the building had 
enjoyed the access of light by a definite access for 
the statutory period, & that, as pltf. had failed to 
show this, his claim could not succeed, & it was 
unnecessary to decide whether the structure was 
a buUding witliin the Act or not ; (4 ) pltf. had 
also failed with regard to his right to air, as ho had 
not shown an uninterrupted access of air to his 
structui'e through a definite (jhannel for the 
statutory period. — llAuniH v, De Pinna (188(1), 
33 Oh. D. 238 ; 50 L. .1. (.5|i. 344 ; 54 L. T. 770 ; 
50 .1. P. 480 ; 2 T. L. B. .529, 0. A. 

Annotatwns : — As (1) Consd. A.-G. i». Qiioon Anno Ganlou 
&• MaUHioiiH Co. (1889), 60 L. T, 759 ; ClllToid v. Holt, 
11899] 1 Ch. 698. Refd. Colls r. Homo & (Colonial Btoivs, 
119041 A. C. 1 79. As to (2) Reid. Aldlii v, Latlmor Clark, 
Mnirhoad, [1891] 2 Ch. 437 ; Chaatoy v. Aokland. Il«951 
2 Ch. 389 ; Colls r. Homo & (Joloulul Hlonw, 11904] A, C. 
179 : Kiltrour v. CSaddos, (i904] 1 K. JL 4.57. As to {i) 
Distd. C<»oiior v. Hiraker (1888), 40 Ch. D. 21. UmvraUti, 
Mentd. Foster «. Fnisor, [1893] 3 C5h. 158. 

851. Unconsecrated chapel.] --( 1 ) Tins 

elTect of the decision in Moore v. Hall, No. 027, 
past, is, that light I'eqiiirod for a special purposes 
is not proteetesd under T*ri*scj*ii)tlon Act, 1832 
(c. 71), unless it has been previously used for that 
special or a like purpose, or there is a reasonable 
prc)bahili(.y of its being so used. There is, liowcver, 
no rule that such sptMdal amoioit of light innsi have 
be(‘n used for the ordinary prescriptive Itujgtii of 
time. 

(‘i) A moniorial chapel, unconsecrated, used for 
Clmrch of l^higland, & Presbyt<ujan siirvicos & 
for confirmation & other classes, the decorated with 
stained windows & mural mosaics is a“ building ” 
within sect. 3 of the above Act, entitled to pro- 
tection witli regard to the light nocessiiry not only 
for conducting the services classes, but also for 



Annotations:- .Is to (1) FoUd. Lazarus r. Artistic Photo- 
cmTihlf 118971 2 Ch. 214. Refd. Corbett r. .louaH, 
3 (3h. 137. As to (2) Consd. CHITord v. Holt, [1899] 
I Ch. 698. 

852 , Greenhouse.] — A greenliouse is 

a “building” within Prescription Act, 1832 
(c. 71), &, therefore, if it has ancient lights, may 
be protected by injunction against interference 
vvitti the access ot Msl**-— H olt, 
[1809] 1 Oh. 698 ; 08 H. J. Oh. 382 ; 80 L. T. 48 ; 
03 J. P. 22 ; 15 T. L. 11. 80 ; 4.1 Sol. .To. 113. 

853. Erection not rooted In.] — (1) The 


windowfl of a dwcUliig-hoiiKc, it Ih 
sufficient that the building lu respect 
of which the ri^ht is claimed has 
OHsumed the appearance & outward 
aspect of a dw(;lllnK*house for moixi 
than Iwtjrify years before the time of 


the coniiiinnccnioiit of the suit, though 
not completed or used os a dwelling- 
house for twenty years before that 
time. — P rAnjivan da’sHaiuivan j>a's 
V. Mayauam Samal ua’h (1862), 1 
Bom. 148.— IND. 
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SecL 3. — Acquisilion of riahl : Svh-aecf. 2, C, (a) 
(6), D. fS^E.fa) cfc W.l 

erection could not be a dwolling-houso or building 
until it wan completed by being roofed in (JIjtAY. .7.). 

(2) The action was premature, A', could not be 
bi*ouglit until thei'e had been twenty ytiars’ access 
of light to the dwelling-house or building (Bhay, J.)* 
— Baiipf V, Mann, ChiossMAN & 1’aulin, Ltd. 
(1905), 10 Sol. .lo. 794. 

( 6 ) Nature of Ajicrlures. 

864, Skylight.] — HAiiuifl v , Kinlocii A Co., 
[1895] W. N. 00. 

855. Glazed roof of conservatory.]— In 1873 pltf. 
erected upon his propei’ty adjoining that of deft, a 
conservatory with a glazed roof sloping down to 
the vertical side of the conservatory which side 
stood practically on the boundary line between the 
two^ properties, 'l^hat vertical side was glazed, 
having sashes hung on hinges from tlie top, & 
made to open outwards over deft.’s proi)erty. 
Pltf. at the time of the erection of liis conservatory 
signed an agreement to pay la. a year as an acknow- 
ledgment for “ allowing the windows in my con- 
servatory adjoining to open on to & overlook 
deft.’s properly. The annual payments under 
the agreement were made down to 1888, when 
the conservatory w^ conveHed into a passage, 
the glazed side being bricked up, leaving the 
glazed j*oof as a skylight to the j^assago. In 
1901 deft, built a wall on his laud along the 
boundary lino, cawying it above r)ltf.’H sky- 
light so as to obstruct the access of hght. thereto. 
In an action to I'cstrain tiie obstruction of the 
skylight as an ancient light :—Jfeld : tlie skylight 
was a window overlooking deft.’s ))ropej’ty within 
tlie tenns of the agr<H‘ment, tS:., <ronse(piently, tlie 
access of light having been enjoyed by conscujt 
or agreement in writing within Prescription Act, 
1832 (c. 71), s. 3, pltf.’s action faded.-- Easton v, 
IsTED, [1903] 1 Ch. 405 72 L. .T. (7h. 189; 87 

I.. T. 705 ; 61 W. IL 245 ; 47 Sol. .fo. 158, V. A. 

866, Doorway.] — The occupier of a houstj or 
workshop who, weather permitting, opens an 
ordinary doorway for the purpose of admitting 
additional light to his house or workshop cannot 
claim a prescriptive right to light through tJie 
doorway under Prescription Act., 1832 (c. 71 ), s. 3. 

Pltf. was the occupier of premises fronting on a 
niiiTow passage. These premises were used for 
the business of wood turnery & contained two 
doorways, one on the gimmd floor A; one on tlie 
fli-st floor, the doors of which jfltf., when the 
weather permitted, was in the habit of keep- 
ing open foi* the purpose of admitting additional 
light to Jiis premises. Defts. were tlie owners of 
premises on the opposite side of the passage, & 
in 1917 they acquired premises adjoining those of 
pltf. & erected a bridge or gangway comiecting their 
premises. This bridge or gangway substantially 
dinumshed the amount of light coining to pltf. ’a 
doorways ; pltf. was not entitled to a 

pi-escriptive right of light to the doonvays.— 
Levet V. Gas J.ioht A Coke Co., [1919] 1 Oh. 24 ; 
88 L. ,7. Ch. 12 ; 119 L. T. 761 ; 35 T. L. P.. 47 ; 
63 Sol. .To. 69. ’ I 

D. By and AgainM Whom Bight may be acquired, j 

867, By lessee — Tenements under common i 
landlord— Against adjoining lessee.]— (1) Pltf. A ! 


deft, occupied houses adjoining each other as 
tenants under leases both of which were granted 
by saTno lessor on same day, viz. Dec. 18, 1788, A 
both expiring at same time. Deft, by building 
on his own premises obstructed a window in the 
house of pltf. though the lattcu- had had an un- 
intemiiited enjoyment of light A air for more than 
twenty years : — Held : the circumstance of thtj 
two houses being held under same landlord, A 
for s^c term, did not prevent the one tenant from 
acquiring an indefeasible right to light as against 
the other. 

(2) Although that [Trwirott v. Merchant Taylorn' 
Co., No. 840, ante] is not precisely the cose now 
before the ct., yet it recognises the inti^ntion of 
the legislature to adopt a simple A short period 
for the acquisition of the right to light, A that tht; 
enjoyment not'd not be os of right (PoLLOtnc, 
C.B.). — Eiiewen V, J^iiupps (1861), 11 C. B. N. S. 
449 ; 30 L. J. C. 1\ 356 ; 25 .T. P. 676 ; 7 .Tur. N. S. 
1246 ; 9 W. U. 786 ; 112 E. B. 871, Ex. Ch. 
AnnoUdwns : — Ah to il) Coxisd. llarris v. I)o Pinna (1880), 
Ch. D. 238. Polld. Mitchell v. Oantrill (1887), 37 
Ch. D. .'»6. Consd. WheaUm v. Maple, [1893J 3 Ch. 
48. Distd. Kilgonr v. OaddoH, [1904J 1 K. 11. 457. PoUd. 
Mof^au V. Fear, 119071 A. CJ. 425. Apld. lllchardson r. 
Omham, [19081 1 K. U. 39. As to (2) Apld. Uewley r. 
Atkirmou (1879), 13 Ch. 1). 283. Refd. (JoTIh v. Home A 
Colonial Stoiiw, 11901] A. C. 179 ; MaUaiu v. Uohc. [19151 
2 Ch. 222. 

858. ,] — A landowner granttnl 

a lease to pltfs. of a hou.se A land with their 
appurtonants, except rights, if any, restricting the 
frt'c use of any adjoining land, or the appropriation 
at any time thcreaf U *t of any such land for building 
or other purposes, obstructive or otherwise. More 
ilian twenty ycm*s after this Ittase, the subsequent 
lesstic of an adjoining piece of land coinmtuiced 
to build on it in siicli a way as to obstruct pift.’s 
Jighis. Pltf. having brought an action A moved 
for an injunction :--77c/d: the exception of any 
right restri(!ting the free use of the adjoining 
land did not operate as an agreement or con- 
sent on the j)ai‘t of the lessee that the ownei-s 
of tlu* adjoining land miglit always have a right 
to obstruct the access of light to pltf.’s house 
within the exception of Prescription Act, 1832 
(c. 71), s. 3, A, therefore, pltf. had acciuirod an 
absolute prescriptive right to the light, A was 
entitled to an injunction. — MiTCHELr. p. (^antiitli. 
(1887), 37 Cli. D. 56 ; 57 L. .1. (^h. 72 ; 58 L. T. 29 ; 
36 W. K. 229, C. A. 

AnnoUai&ns HayuoH r. Kini?, 11893] 3 Ch. 439. 

Polld. IliiHroo r. (irouTiHull (1903), 89 L. T. 4‘2(» ; ISloiican 
V. Four, [1907] A. 425. Apld. lUchardsoii r. (iraham, 
11908] 1 K. li. 39. Consd. MaUam r. How, |1915] 2 f’h. 
222. Refd. ItobHOii r. Edwards (1893). 02 L. .1. Ch. 378 ; 
Wheaton r. Maple, 1 1 89.3 1 3 Oh. 48. 

859. .] — Two t(;nemenls wert^ 

held under lease's from same landlord. Thi*. lessee 
of the fimt enjoyed access of light to his windows 
ove.r the second tenement for more than twenty 
years i^rior to the expiration of bis lease, lie con- 
tinued to hold under an agreement for a lease for 
a term still running. The lease of the second 
tenement was subsequently surrendertid. TJic 
landlord granted a lease to a new U^nant : — 
Held : the tenant of the first tenement has a right 
to access of light over the second tenement. — 
Robson v. Edwards, [1893] 2 Ch. 146 ; 62 
L. J. Ch. 378 ; 68 L. T. 195 ; 41 W. R. .569 ; 37 
Sol. ,lo. 285 ; 3 R. 336. 

Consd. Foar r. Morgan. 11909] 2 C^h. 400. 
Polld. Richardson v. Gmham, [1908] 1 K. B. 39. Refd. 
Wheaton v. Maple, [1893] 3 Ch. 48. 


PART VIII. SECT. 3, SUB-SECT. 2.— D. 

f. Jiif lessee — Against assignee of 
leiise — Assignor retaining part of UvndA 
—Pltf., being looHCH) of land on which 
there weiv two houHes, cntHignod the 


lease to deft., excepting one of the 
houses during the remainder of the 
tenii .* deft, w’as liable to an 

action for obBtniotlng window’s exist- 
ing In plif.'s bouse at the time of the 


assignment, though only recently con- 
structc^d, the exception being con- 
strued ns a grant by deft., from which 
lie could not derogate. — Longma.id t\ 
MoNicuol (1857), 3 All. 497.— CAN. 



Part Vlli. — I jIGHt. 


liOf 


g0O. & common landlord.] — 

Vndcr Prescription Act, 1832 (c. 71), s. 3, where 
two adjoiuinfj^ t(*nementK are held by different 
lessees imdc»r a common landlord, one lessee has 
enjoyed th<‘ access A: use of light in w^spect of liis 
tenement over the oth(‘r t(»nemont for a period 
of twenty y<*ai*s witho\it interruption, he; acquires 
an absolute iV: Indefeasible right to light as against 
that other tenement, & this right enures in favour 
of that lessee & his succiessors not only as against 
the atljoining lessee, but* as against the common 
landlord, & jUI succeeding owners of the adjoining 
tenement. — M oimjan r. Feau., [10071 A. i\ 425; 
70 L. .1. (3j. 0()() ; 51 Hoi. Jo. 702, II. L. 

Annotntion ;--Polld. lllchaulHon r. Graliuiii, [l»().S] 1 K. P. 

.‘ 10 . 


867. Verbal permission.] — An actual en- 

joyment of lights for twenty years, even under a 
permission verbiUly asked for by the occupier 
of a house, & given by the i^erson having right to 
obstruct, is sufllcient to confer a right under 
Prescription Act, 1832 (c. 71), s. 3. The enjoy- 
ment under that scct^ netnl not be as of right, or 
advei*se. — J x)NDON (-ohpn. p. I^pjwtkueus* Co. 
(Master, Wardens, etc.) (1842), 2 Mood. R. 
400, N. P. 

AmwUiiUm : — ^Mentd. llogoi*s r. Taylor (1858), 27 L. J. Ex. 

1 7i). 

868. Tenants under same landlord.] — 

Harris v, 1)e Pinna, No. 850, tnile, 

869. .] — Kitajour r. Caddes, No. 

300, anifi. 


861. Against landlord — Occupying adjoin- 

ing tenement.] — R., the owner of two letisehold 
messuages, lield on a teim for 00 yeara, demis(.*d 
one for the T*esidue of the term, less one day, to 
li., he himself occupying the oUum*, in which he 
carried on t he trade of a jewtilhr. h., on entering, 
paid a premium of £300, & a rent of £7 10«. was 
reserved. Subsequently H. became, by the com- 
])letion of twenty years’ uninterrupted (iiijoyment, 
entitled to the use of windows in the rear of his 
house, looking into a yard, upon which the house 
dt*mis(Ml by him also looked, as ancient lights. In 
th(i demis(i tliert^ was a covenant resti*aining each 
pariy from building on thci space between the 
backs of the liouses so as to obstinict tlie light 
air betwe<*n (UMiain points marked in an annexed 
f)lan. li. pulled down his house tSt commenctMl 
i)uilding nearer & higher than the former erections. 
On bill tiled to restrain him:— Held: th(ire was 
a violation of the (covenant, a material injury in the 
obstruction of light & air, At a clear right to tlu^ 
ancient lights, Ac a pei^ietual injunction would be 
granted, with costs.- - Koi-ason Levy (1808), 
17 [.. T. oil. 

862. Against reversioner — If right acquired 
against owner of leasehold Interest.] — Simper v, 
F<)t,ey, No. 553, ante. 

863. ,] — IjADYMAN V, (jIrave, No. 

880, post. 

Against Crown.] —See Nos. 317, 358, mde. 


A’. Nature of User. 


(a) In General. 

Need not be as of right.] — ■ Prescrif)tion 
-Ut, 1832 ((;. 71), s. 2, requires that the easerru nis 
t-hcK^ mentioned shall have been enjoyed by 
pemons “ (daiming right thereto ” ; but in sect. 3, 
which relates to the access of light, there is no siicli 
cxpiession ; Ac I think the omission is made pur- 
posely (Maitle, R.). — h^jGiiT V. Thomas (1810), 
II Ad. & El. «8« ; 3 Per. & ])av. -142 ; 113 E. It. 
;>’■!?’ "" "PVeul (I84J), 8 Cn. & Pin. 

“'jI, 11. \j. 


Reid. Ulovorr. Coleman (1871), L. H. 10 C. P 
lus Mentd. HarbidR© v. Warwick (1840), ;> Exch. 552 
Eaton r. Swanaea Waterworks Co. (1851), 17 Q. H. 207 
(1857). 8 E. & H. 12;j ; Ludynioi 
7’. 52 ; Hollins r. Verney (1881* 
oo^‘ * trooper V. Strakor (1888), 40 ‘ ' 


Ch. 1). 21 
Tailors 


005. .J — Truscoit V. Merchant 
<’<>., No. 840, ante. 

866. .] — ^Ii’rewen V. l^iupi'S, No. 85' 

ante. 


870. Must be In one & the same channel.] — 

Harris v. De Pinna, No. 850, ante. 

871. Alteration of user — During period of 
acquisition.] — (1) The question whether tlui riglit 
to the access of light to a building which luis been 
enjoyed through one window is preserved upon an 
alteration of the building depends on the identity of 
light, not on the identity of aperture. 

(2) In (;as(*s whe^<^ the light comes to any window 
over the roof of higher buildings, at an angle, 
Ac the building is altered by advamdng the wall 
ill whicli the window is, the right to access of 
liglit. will be preserved if any window or aperiure 
in the new wall intercepts Ac gives access to any 
substantial part of thcj liglit wliich passiMl tlirougli 
thcj old window. It makes no dill'erenct^ tliat the 
new window or ai^erture is at a much higb(»r lev(d 
than the old window. 

(3) No alteration of a building, which would not 
involve the loss of a riglit to light when inde- 
feasibly ai;quired, will, if made during the currency 
of th(‘ statutory period, prfwont th(^ acquisition 
of the riglit. — Andrews ik Waite, 111)07] 2 dh. 
500 ; 70 L. J. Ph. 070 ; 07 L. T. 428. 

.]-“-4SVc, (jenerallj/^ Sect. 5, sub-He>ct. 2, post. 

872. Meaning of “access.”] — Scorr v. Pape, 
No. 847, ante. 


I {b) Actual Snjoyment. 

I 873. Unflnlshed house.] — To acquire a right 
to the access of light Ac air by actual enjoj^ent 
I under lh*oscri[ition Act, 1832 (c. 71), s. 3, it is not 
i necessary that the house should be occupied, or 
I that it sliould be fit for imm(Hliat(3 o(5<.*.upation 
; during the statutory period. 

A house'. ^\as structurally completed, the mof 
finislied, the floors laid, Ac the windows put in, but 
it was not int<*rnally coniph'ted nor fit for babita- 
I tion. It se» rejmained till within a period of twenty 
I years before* action, Ac was then linished : — Held : 

\ 11 le* owne*r was (jutithid te maintain an action for 
I the3 ohslioiction of his windows. — CouRTAULD v. 

JiEOH (iSfU)), \j. R. 4 Kxcli. 128 ; 38 L. J. Ex. 45 ; 

; IDL. T. 737; J7W. R. 460. 

Annotations : — Folld. (Jejllis r. Laufcbesr, flSUIJ 3 (Jh. 050. 

I Reid, (’ooper i\ Straker (1888), 40 Cli. D. 21 ; Hniith v. 
Haxter, 1 1000 1 2 Ch. 138; Arnhlor v. (ie.rdon, [1005] 
1 K. H. 417. Mentd. (^JIh v. Home» &. Colemial Stoi-oH, 
j [10011 A. C. 170. 

! 874 . .]- A right- to the light efc air coming 

1 to tlie windows of a building, which may grow into 
I th<i statutory right acquirenl by twenty yeai*s’ 

! user Ac enjoyment as of right Ac without interniption, 
commences when the exterior walls of the building 


PART VIII. SECT. 8, SUB-SECT. 2. — 
E. (a). 

»««* owner of adjoin- 

f No grant is 

aiUhorlsc a person to put 
i if his own land. 

If the oM'ner of the adjoiuing land 

J. — VOL. XIX. 


allows the light He air to pass into & 
through them uniiiterniptedly for a 
period of twenty years, it will he 
Inferreel frOiO suedi non-olistnie tion 
for that period e)f time, that the ael- 
joinlng owner has ce)nBented the 
enjoyment of such light & air, & for 
the purpose of quieting the title, u 


grant of the. right will hcj presumofl. 
No such grant will he preflurned unless 
the owner of the adjoining land, & 
those through whom he claims his title, 
knew or had the means of knowing 
that the light & air were, being so 
enjoyed.— UiNO v. Puoslky (1878). 
2 1*. & B. 303.— CAN. 

K 
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Sect, 3 . — Acquisition of right: Sub-sect, 2, E, (h) 
F, (a) & (5).] 

with thol^aces for the windows are completed, & 
the building is properly roofed in, although the 
window-sashes & the glass may not bo put in & 
the interior may nol- be finished until some time 
afterwards. — (k)LiJs v. Laugher, [1894] 3 Oh. 
669 ; 63 L. J, Oh. 851 ; 71 L. T. 226 ; 43 W. B, 
202 ; 8 K. 760. 

Annotations .—Retd. Smith v. Baxter, [1900] 2 Oh. 138. 

Mentd. Colls v. Home & Colonial Stores, [1904] A. C. 179. 

875. .] — Babff V, Mann, Crossman & 

Paulin, IjTD., No. 863, ante, 

876. Continuous user not necessary — Shutters 
occasionally opened.] — (1) The use of light has been 
“ enjoyed ” with a building within the meaning 
of Proscription Act, 1832 (c. 71), s. 3, if the owner 
of the buUding has had the amenity or advantage 
of using the access of light. It is not necessary 
that there should have been a continuous user. 

(2) The owner of a building having windows 
with movable shutters, which are opened at his 
pleasure for admission of light, acquires a riglit 
to light under sect. 3 of the above Act at the end 
of twenty years, if he opens the shutters at any 
time ho pleases for tlie admission of light during 
those twenty years, & if also there is no such 
interruption of tlie access of the light over the 
neighbouring land as is coni.emplatod by sect. 4. 

(3 ) In such a case, if it be proved that the window- 
openings have remained unchanged for twenty 
years, & that the shutters were constructed so 
that they might be opened or closed at the pleasure 
of the owner of the building, th • onm is thrown 
upon fbe owner of the neighbouring land to prove 
that the right has not been acquired. — C ooper v, 
Straker (1888), 10 Oh. 1). 21 ; 68 L. J. Oh. 26 ; 
59 L. T. 849 ; 37 W. II. 137 ; 5 T. L. II. 53. 
Annotationa : — As to (1) Distd. Ontyko r. Hatllold Chflao 

Corpii. (189(0, 12 T. L. 11. 383. Aa to (2) Apld. Smith 

r, Uuxtor, 1190UJ 2 C!h. I.'IS. Refd. Colls v. Homo & 

Colonhil i^tcros, [1901] A. C. 179. 

877. Question of fact.] — S mith v, Baoter, No. 
466, anie, 

F, Length of User, 

(a) In General, 

878. Whether twenty years next before com- 

mencement of suit.] — Under Prescription Act, 
1832 (c. 71), ss. 3 4, a party is prescriptively 

entitled to the access & use of light, if his enjoy- 
ment thereof commenced twenty years next before 
the bringing of an action in which the right is 
<*ontested, provided such enjoyment has not at 
any time been interiupted, & tlie interruption 
acquiesced in for a whole year. 

Accordingly, where A. had the free access of 
light A", air thi*ough a window of liis house for 
nineteen yeai*s & 330 days, & B. then raised a wall 


which obstructed the light, & the obstruction was 
submitted to only for 35 days, when A. brought 
an action to remove it ; — Held : the right of 
action was complete ; the twenty years’ enjoy- 
ment was to be reckoned from the commencement 
of the enjoyment to the time of bringing the 
action, & an interruption of the enjoyment, in 
whatever period of the twenty years it might 
have happened could not bo deemed an inter- 
ruption within the meaning of the Act, unless it 
was acquiesced in for a whole year. — ^Plight v, 
Thomas (1841), 8 Cl. & Fin. 231 ; West, 671 ; 5 
Jur. 811 ; 8 E. II. 91, H. L. 

Annotations : — Coiisd. Harbidge v. Warwick (1849), 3 Kxeb. 
552. Apld. Glover v. CJoleman (1874), L. R. 10 C, P. 108. 
Conild. HolUiis V, Vomey (1884), 13 U. B. I). 304 ; Cooper 
V, Straker (1888), 40 Cb. D. 21. Reid. Eaton v, SwanHoa 
Waterworks Co. (1851), 17 Q. B. 267 ; llowbotham v, 
Wilson (1857), 8 E. & B. 123 ; Ladyman v. Grave (1871), 
25 L. T. 52. 

879. .] — To a declaration for obstructing 

ancient lights, deft, pleaded the custem of Ix'^on 
to build on ancient foundations to any height ; 
that deft, was possessed of an ancient messuage 
adjoining pltfs.* premises, & towards which the 
windows in the declaration mentioned looked ; & 
that, pursuant to the custom, he built thereon, 
& thereby unavoidably a little obscured pltfs.’ 
windows. To this plea pltfs. replied that the 
access of light & air to the windows in question 
had been enjoyed as of right & without inter- 
ruption by the respective occupiers of pltfs.* 
messuage for & during the full period of twenty 
yeais before the obstruction, & for & during the 
full period of twenty years next before the com- 
mencement of a suit, or action, wherein pltfs.’ 
claim in this action, &> to the access & use of light 
& air, was & is brought int(j question : — Held : 
(1) the twenty yeai's’ enjoyment of the access & 
use of light to a dwcUing-liouse, etc., under 
I’rescription Act, 1832 (c. 71), ss. 3 & 1, was to be 
taken to be the period next before some action or 
suit wherein the claim should have been brought, 
in question, &, consequently, the replication was 
good ; (2) the custom to re-build to any height 
upon ancient foundations in the city of l^ndon 
was destroyed by sect. 3 of the above Act. — 
Cooper v, Hubbuck (1862), 12 C. B. N. S. 4.66 ; 
31 L. .J. C. P. 323 ; 6 L. T. 826 ; 9 .7ur. N. H, r^ir^ ; 
142 E. II. 1220. 

Annotations : — As to (1) Gonad. Hyraan v. Van Don Bur};li, 
[19071 2 Ch. 516. R^. Colls v. Homo & Colonial Stores, 
[1904] A. C. 179 : Hyman v. Van Don Bcrgb, fl908J 1 Oh. 
167. 

880. Light ancient before passing of 

statute.] — Lights uninterruptedly enjoyed for 
twenty years antt^rior to the passing of Prescrip- 
tion Act, 1832 (c. 71), are ancient lights. But, in 
a case whei’e lights had become ancient lights 
befoi*e the statute : -HeZd ; sect. 4 of the Act, 
stating that the period of twenty years, mentioned 


PART VIII. SECT. 3, SUB-SECT. 2.— 

F. (a). 

878 i. Whether twenty years nejct 
before commcncewent of suit] — ^In order 
to ostablisli a right to light, it is 
sufficient if tho parties cdalniing the 
right & thoir predecessorH in title have 
aotuaJly enjoyed the light in tho 
eharaefor of on oasemont for more than 
twenty years before tho oommonce- 
mont of tho proceedings, occupying tho 
land on which tho building stands, as 
of right, during that period ; & it is 
immaterial whether they have had a 
good title to tho land throughout the 
period. — N ew Zealand Loan & Mbb- 
cANTiLE Agency Co., Ltd. v, Wel- 
UNGTON CORI'N. (1890), 9 N. Z. L. R. 
1 0.— ~“N,Z, 

h, Litfhi <€• Air Act 1894— 


Effect of,] — ^iqtf. was tho owner of an 
old wooden house erected on land 
adjoining a section which remained 
vacant until deft, erected a brick ^ 
building upon it early in 1907. Ono , 
of the rooms in the house, used as a 
hodiDom, was lighted by a window on : 
the south side. There had been on 
uninterrupted user of this light for 
upwai*ds of twenty years prior to the 
coming into operation of the above 
Act wmich repeius soot. 3 of Prescription 
Act, 1832 (o. 71), but preserves rights ; 
then existing to user of light & air. 
The above Act, however, does not 
repeal sect. 4 of the Imperial Act, 
which provides that the period of . 
twenty years* uninterrupted user 
neoeasory to constitute a presoriptive I 
right shim be the period of twenty years j 
next before action brought. Sc it was I 


therefoi'o urged on behalf of deft., 
whoso building substantially roduced 
tho light formerly enjoyed, that^ as 
there had been a statutory interruption 
of tho easement, i.e. from the time tfit» 
above Act first came into operation 
to the time of action, pltf.'s right was 
barred through not having been liti- 
gated within tho twelve months pre- 
Boribed by sect. 4 of tho Imperlcd 
Act : — Held : the above Act preserved 
whatever rights pltf. possessed at tho 
time that Act came into operation. Sc 
stereotyped tho position which then 
existed. Sc that she was therefore 
entitled to recover from deft, reason- 
able damages for the loss of light. — 
Westnby V. Hahn (1907), 26 N. Z. L. R. 
1396.— N.Z. 

k. Burden of proof,] — ^In an ‘action 
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in sect. 3 as that necessary to give an absolute 
right to the access of light, must be the period 
next before the commencement of the suit relating 
to such lights, not to apply. Qu, : whether the 
owner of the freehold of the dominant tenement 
can liave his right under the Act prejudiced by a 
unity of i>o8se8sion of the dominant & wn-vient 
tenement, acquired without his concurrence, by 
his tenant. — Ladyman v. Gravk (1870), 24 L. T. 
55 ; 19 W. R. 344 ; on other grounds 

(1871), 0 Ch. App. 763, L. C. 

AnnoUilion : — ^Refd. Hyman v. Van Don IIcrKh, [1908 1 1 Cli. 

167. 

881. Enjoyment by consent during part of 

twenty years.] — H yman v. Van den Beimdi, No. 
465, ante, 

882. Enjoyment for more than nineteen years — 
Whether court will protect inchoate right.] — 

Where the access of light has been enjoyed with tint 
int/crruption for nineteen years & a fraction, At 
then an interruption takes place, the ct. will not 
interfere to protect the inchoate right by injunc- 
tion before the lapse of the full period of twenty 
years. — Hridewelt. Hospitai. (Governors) v. 
Ward, Lock, Bowden & Co. (1892), 62 L. .1. Ch. 
270 ; 68 L. T. 212 ; 3 R. 228. 

Antwiaiiun : — Coiud. Battorsoa v. London ClJity Sewers 

Corars., [1895 2Ch. 708. 

883. .] — An inchoate title under 

Prescription Act, 1832 (e. 71), cannot be treated 
as complete even if cfTectual interruption before 
tlic title becomes absolute is impossible. 

In an action to restrain interference witii 
access of light, an interlocutory injunction was 
granted, but so as not to prevent building up to 
the height of houses removed more than nineteen 
A: l(iss than twenty years before action brought. — 
Battt:uhea (1x)Rd) v. London City Sewers 
(k)MRS., [1895] 2 Ch. 708; 65 1.. J. Ch. 81 ; 73 
L. T. 116 ; 59 J. P. 728 ; 44 W. R. 124 ; 39 Sol. 
Jo. 689 ; 13 Jl. 795. 

884. .] — BAitFP V. Mann, Crossman, 

& Paulin, Ijtd., No. 853, ante. 

(6) Interruption of Unor. 

885. By unity of occupation.] — Prescription 
Act, 1832 (c. 71), s. 3, converts into a right such 
an enjoyin(»nt only of acjccss of light ovtjr con- 
tiguous land, as has been had for twenty ycai-s 
in the character of an casement distinct from tlxe 
<mjoyment of the land itself, & tlie statute xdaces 
this species of negative easement on the same 
footing in tliLs respect as those positive; casements 
provielod for by the other sect., &, themfore, if the; 
dominpit & servient tenements are, during the 
J»re8cribed period, in the occupation of same; 
p(;rson, no right is acquired.- -H auhidc.e w \ 
WAitwicK (1849), 3 Exch. 5,52 ; 18 L. J. Ex. 215 ; 
154 E. R. 961. 

• — CoMd. Ladyman v. Grave (1871), 6 Ch. App. 

763. Consd. ft Expld Mallam v. Hciso. [1915] 2 Ch. 222. 

ReM. Plaaterors* Co. v. Parish Clerks* Co. (1851), 20 

L. J. Ex. 362 ; llowbotham e. Wilson (1857), 27 L. J. Q. Jl, 

61 ; Jacomb v. Knight (1863), 8 L. T. 412 ; HoUlns v. 

Verney (1884). 13 Q. B. D. 304 ; Wheaion r. Maple, 

[1893] 3 Ch. 48 ; Colls r. Homo Sc Colonial Stores, [1904] 

A. C. 179 ; Hyman v. Van Don Bergh, [1907] 2 Ch. 516. 

886. .] — Ladyman v. Grave, No. 880, 

ante. 

887. .] — The access of light during a 

verbal agreement for a tenancy is not enjoyed by 


I some consent or agreement expressly made or 
j given for that purpose by deed or writing, as 
I required by Pi'escription Act, 1832 (c. 71), s 3, 
& the existence of such a tenancy agreement with 
a person who was also dming the tenancy the 
o(!cupier of the servient tenement does not prevent 
the ownom of the dominant tenement from a<;- 
quiring the light to access of light through their 
windows. — Mai^lam v. Rose, [1915] 2 Ch. 222 ; 
84 L. J. Ch. 934 ; 113 L. T. 1100. 

888. By payment of rent.] — Merc payment of 
rent by the occupier of a house for the use of lights 
is not an inttiriiiption of tlie enjoyment within 
Prescription Act, 1832 (c. 71 ), s. 3. 

I The occupier of a house jiaid an amiual sum, 
under a parol agreement to tlie owner of the 
adjoining land for the liboi*ty of keeping his 
windows open which looked upon the land, Ac 
continued in such active enjoyment for twenty 
years. On error, in an action by the occupier 
against the owner of the adjoining premises for 
an obstruction to his lights Held : the pay- 
ment so made was no evidence of an interniption 
! of the enjoyment within sect. 3 of the above Act. 

; - Plasterers’ Co. v. PAitisii Clerks’ Co. (1851), 

; 0 Exch. 630 ; 20 L. J. Ex. 302 ; 17 J.. T. O. S. 

; 246 ; 15 Jur. 905 ; 155 E. R. 696, Ex. Ch. 

I Annotations : — Consd. Bowloy v. Atklnoon (1879), 13 Cli. D. 
1 283 ; Gardner v. Uodgaon’H KingBtou Brewery C<>., 11901 ] 

2 Ch. 108. Befd. Angus v. Dalton (1877), 3 Q. B. ]). 85. 
i Mentd. Rogers v. Taylor (1858), 2 H. & N. 828. 

I 889. Interruption acquiesced In for a year — 
I Promise to remove obstruction.] — (1) When; an 
I obstruction to an ancient light had (jxistod mon; 
j than twelve months, but a promise had b(;(;n 
I given Lj remove the obstruction, & twelve months 
I had not elapsed from the date of that promise; 

I before proceedings were taken : -Held : iljen; 
i had not been such an interruption of tlie enjoy- 
ment as would deprive tlic; owner of the; light of 
his remedy. 

(2) Where light & air wei’e; admitted U) an 
underground apartmemt tlii’ough a grating in 
adjoining land, iho owner of the adjoining land 
was restrained from covering ov(*r the area so as 
to prevent the access of light A: free ventilation. — 
Gale v. Abboti' (1862), 6 L. T. 8.52; 20 J. P. 
563 ; 8 Jur. N. S. 987 ; 10 W. U. 748. 

Annotations: — As to {\) Befd. liicivor v, Colonmii (1874), 
L. R. iO C. 1*. 108. As to (2) Consd. Buss v. Gn^goiy 
(1890), 25 G, B. I). 181. Befd. C/liastoy v. Acklaiid, 
i [1895] 2 Gh. 389. 

890, .]- — The iw(;nty years’ enjoyment 

I wliicli, under Prescription Act, 1832 (c. 71), s. 3, 

I givc‘H an absolute At indefeasible rigid to the 
[ access of light, need not be an enjoym(;nt in fact 
“ without irderruption ” for the period mentioned, 
but an enjoyrntmt without such an interruption as 
is contemidated by sect. 4 of the Act, viz., “an 
interrujition submitted to or acquiesc:(;d in by the; 
party intciTupted for one year ’’ after notice. Jn 
I ordei* to negative submission Uj or acquiescence 
in the interruption, it is not necessary that the 
party interrupted shall have brought an action or 
suit, or taken any active steps to remove the 
I obstruction ; it is enough to siiow that he lias in 
: a reasonable manner communicated to the party 
causing the interruidion that lie does not really 
! submit to or accpiicsce in it. 

Wliere, therefore, plif. had for more than twenty 
years enjoyed the access of light to liis workshop. 


t ancient lights, 

proof In the first placo 
^ saow nnintomipted nae 
^ burden Is 

to deft., to show such facts as 
ilSRi* presumption of ancient 
lights.—PElQKNBAUM V. JaCKSON & ' 


McDonkll (1901), 8 B. O. R. U7.— 

CAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— 

F. (b). 

886 I. Jiu nnitu of oecuxtutiiM .] — A 
right to the accesn &. use of light to a 


houHo cannot be ac(inired under Pn;- 
Bcriiition Act by the lapse of time during 
which the owner of llie lionso or his 
occupying tenant is a^so occupier of 
the land over which the right would 
extend. — F f.i»bkbaum v. .Taokson ft 
McDonrll ( 1 901 ). 8 B. C. R. 4 1 7 .—CAN, 


K 2 
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Sect 3 . — AcquisUion of right: Sub-sect 2, F, (6) 
(c) . Sect 4 : Sub-sec t 1 , A.] 

through a window against which deft, had about 
fourteen months before action brought erected a 
permanent building which obstructed it, & pltf. 
had taken no active measures to cause th<^ ob- 
struction to be removed, but had several times, 
himself or by his tenant, complained of & pro- 
tested against it: — Held: it was a question 
proper to be left to the jury whether or not there 
had been such a submission to or acquiescence in 
ilie interruption of the enjoyment as to deprive 
pltf. of the right to the light. Semhle : the same 
sort of evidtince of user or enjoyment need not be 
given in the case of a light as in the case of a claim 
of a right of way. — Glovkr v. Oolbman (1874), 
L. K. 10 0. P. 108 ; 44 L. J. C. P. 00 ; 31 L. T. 
084 ; 23 W. H. 103. 

Annotaiiom : — Reid. Norfolk v, Arbulhitot (1880), r» C. P. 1). 

.390 ; Prosland v, Bingham (1889), 41 Ch. B. 208. 

801. Interruption fluctuating & temporary — 
Onus of proof.] — In an action for an injunction or 
damages for interference with the ancient lights 
of pltfs.* house by raising an old party wall fifteen 
feet above its oiiginal height, deft, pleaded that 
he had for several years been in the habit of piling 
up empty packing-cases against the wall to a 
height exceeding the new wall, 'riie evidence 
was conflicting as to the minimum heiglit of the 
pile of packing-cases, & as to the time they re- 
mained there, but it was proved that they were 
removed from time t/O time, sorm^ to be returned 
to the ownei*s, & the rest to be broken up : — 
Held : there had been no intt ruption of pltfs.’ 
enjoyment of light within Prescription Act, 1832 
(c. 7 1), s. 4, the pltfs. were entitled to an inquiry 
as to damages. Semhle : if, in an action for 
obstruction of light, it appeal’s on pltf.’s evidence 
that there has been some interruption, which in 
its natui-e is pennanent, the omis is on pltf. of 
proving that such interruption did not in fact 
continue with his acquiescence for a year ; but if 
the interinjption is in its nature fluctuating & 
temporary, the oyms of i)roving that it in fact 
continued & wiis acquiesced in by pltf. for a year, 
lies on deft. — P resland v. Bingham (1880), 41 
Ch. I). 208; 00 L. T. 433; 53 J. P. 583 ; 37 
W. R. 385, C. A. 

892. Adverse obstruction.] — Smith v , Baxteii, 
No. 400, ante, 

893. Alteration In user.] — Andrews v . Watte, 
No. 871, ante, 

(c) User under Agreement, 

894. Necessity for written agreement.] — Plas- 
terers’ (k). V, Parish (^ijsuks* (V>., No. 888, 
ante, 

896. .] — Mallam V, Rose, No. 887, ante, 

896. What amounts to written agreement — 
Document signed by owner of dominant tenement.] 

^K., the owner in fee of a freehold house, in 
1814 put out four new windows, & signed & gavtj 
to 8., the owner in fee of an adjacent freehold 
liouse overlooked by those windows, a document 
declaring that they were put out & remained upon 
the leave of 8., & that he, K., would, on the 
request of 8., or liis heii's or assigns, at any time 
thereafter block up same, & in tlie meantime 
would pay 8., his heirs & assigns, 6d. a year for 
the indulgence. This document was not signed 


by 8. The rent was paid down to 1850. In 1877 
S.’s successor in title called upon K.’s successor in 
i-itle, who had bought the ])i’opcrty in 1805 with 
notice of the document but had never paid any 
rent under it, to block up the four windows, & 
proceeded to obstruct the access of light to them. 
K.’s successor in title thereupon brought this 
action against him for an injunction, claiming to 
have acquired an indefeasible right to the access 
of light to the four windows by actual enjoyment 
j for twenty years without intennission : — Held : 
(1 ) the enjoyment of light by K. & his successors 
had been by virtue of the document of 1814, &; 
such document, although signed by K. only, was 
a consent or agreement expressly made or given 
for the purpose of such enjoyment within the 
meaning of l*rcscription Act, 1832 (c. 71), s. 3, so 
as to prevent K. & his successors from acquiring 
j any right to the access & use of light under that 
sect. ; (2) the agreement, having been acted upon 
by i)ayment of rent thereunder t.o within twenty 
years from the commencement of the action, was 
enforceable in equity irrespective of the statute. 

(3) It was proved that in 1859 the agent of tlie 
owner -of S.’s tenement paid to him Od., stating 
verbally that it was for the lights in Cl.’s house, 
the house which ha<l belonged to K. ; — Held : 
the agent being deiid, this was evidence of payment 
of the rent by G. in 1859.— Bewley v. Atkinson 
(1879), 13 Oh. D. 283 ; 49 L. .1. Ch. 153 ; 411.. T. 
«03 ; 28 W. R. 038, 0. A. 

AmioUiiions : — Ah to (1) Consd. Iluscoo v, GrouiiHcll (1903)* 
S9 L. T. 420; Hyman v. Van deii BorKh, 11907] 2 Ch. 
.'510; Smith V. (^olbonrnc, [1914] 2 Ch. 5:13. Re!d. 
Mitcshcll V. CantrlU (1887), ,37 (li. D. 50; SimpHoii r. 
Godmauchcslor Corpii. (189,'>). 64 L. J. Ch. 837 ; Uardnur 
V. Hodgson 'ti KInffRtou Bitjwcry (Jo., 11901] 2 Ch. 198. 
(Jcneralljh Mentd. lie ThoinpHOTi, Ex p. BayllH, 11891] 

1 g. B. 462 : He lonoH, [1895] 2 Ch. 719 ; Groonhalgh r, 
BrJndloy, [1901] 2 (Jh. .324 ; Bake v. Fnmch (No. 2), 
11907] 2 Ch. 21,5; Tucker v, Cldlmry D. C. (1912), 81 
L. J. 1C. B. 008. 

897. Reservation in lease — Rights restrict- 

ing free use of adjoining land.] — Mitchell v. 
Cantrill, No. 858, ante. 

898. Proviso in lease — Reserving right to 

build on adjoining land.] — Pltfs. wei*c lessees, 
under four leases, dated Feb. 17, 1870, from the 
Ecclesiastical (/omrs., for a term of sixty years 
from Dec. 25, 1807, of four houses on the 
south side of a street in ].ondon. ’Phe street was 
31 feet wid(^. At the date of the leases there were 
on the north side of the sti*ect, opposite to pltfs.’ 
houses, four old houses, also belonging to th(‘ 
Gomrs., which were tliii’ty Ac- a half feet in height. 
Pltfs.’ houses were nearly 41 feet in lieight. Eacli 
of pltfs.’ leases contained a declai’ation tliat 
“ notwithstanding anything herein contained, the 
lessors shall have power, without obtaining any 
(consent from, or making any compensation to, 
the leasee, to deal as they may think fit with any 
of the premises adjoining or contiguous to the 
hereditaments hereby demised, &> to erect, or sutler 
to be erect<jd, on such adjoining or contiguous 
premises, any buildings whatsoever, whether such 
buildings sh^l or shall not alloct or diminish the 
light or air which may now, or at any time during 
the term hereby granted, be enjoyed by the lessee, 
or the tenants or occupiers of the hereditaments 
hereby demised.” The leases provided that “ th<i 
word ‘ lessors ’ shall be taken to mean include 
the Ecclesiastical Comrs., their successors A:- 
assigns, & other the reversioney or reversioners for 


892 i. Adverse, obstmciiori..] — Deft, in 
1855 or 1856 built a hou8o on his lot 
adjoluiuic pltf.’s, having thioo windows 
looking oui on pltf.’sland. in 1804 deft, 
raised ids house more than thitH) feet. 


& none of the windows being more than 
throe feet high, the position of each of 
thorn was thus entirely changed : — 
Held : ho had actiuired no right under 
CJ. S. U. C., c. 88, H. 38, tor that he hud . 


not enjoyed the access or use of the 
light at- the same place for the statutory' 
pi'riod. — Hall v. Kva.ns (1877), 42 
V. r. U. 190.- CAN. 
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:;he time being of the premises, so far as same will 
idmit, unless the context or nature of the case 
nay require a different construction.” From the 
iate of the leases, until the building by deft., a 
jcriod of more than twenty years, no alteration 
made in the houses opposite pltfs.’ houses. 
Dn July 19, 1892, an agreement was entered into 
between the Comi'S. & deft., by which, in con- 
sideration of his pulling down & rebuilding the 
:our old houses opposite to pltfs.* houses, in 
accordance with plans to be approved by the 
Jomrs., they agreed to grant to deft, leases of the 
sites of the old houses &; the buildings to be erected 
■^hereon. In pui’suance of this agreement deft. 
3 ulled down the old houses, & was, with the 
approval of the Oomrs., building new ones, which 
lad already reached a height of 53 i feet, & were 
mtended to be, when comiileted, about five or six 
’eet higher. It was aebnitted that the new 
juildings would obstruct pltfs.’ light : — Held : (1) 
llic above clause in pltfs.’ leases prevented them 
roin acquiring a right to light under I’rescription 
Act, 1832 (c. 71), s. 3 ; (2) pltfs.’ leases & deft.’s 
igreement respectively passed by implication i;lie 
subsoil of the street, usque ad tnedium filum vkv, 
subject to the rights of the local authority in the 
surface of the street, therefore, deft.’s I)remi8e8 
vere “ adjoining or contiguous ” to thosci of 
dtfs. ; (3) deft, was an “ assign ” of the benefit 
)f the agreement between the Comrs. & idtfs. ; 
'!) deft, was entitled to build so as to obstruct 
)ltfs.’ lights.— H a YNKS V. Kino, [1893J 3 Ch. 439 ; 
33 L. J. Oh. 21 ; 99 H. T. 855 ; 42 W. K. 5(3 ; 3 K. 
n.5. 

899. Glazed roof of conservatory.] — Kaston v, 
STED, No. 855, ante. 

900. Inscription on stone.] — K., tlwi owmu* 

11 fee of a house & the adjoining land in 181(3 
conveyed the house in fee simple to .1., the prcj- 
leciissor of pltf. At the same time a stone was 
>uilt into the wall of the house, upon which was 
nscribed : “ 181(3. This stone is placed by J. to 
»crpetuate K.’s right to build within nine indies 
)f this & any other building.” Thci access of 
ight to the windows of the house over tlie adjoiii- 
ng land was continuously enjoyed from 1819 to 
901 wlien deft, erected a building on the adjoin- 
ng land which obstruct^ed that access of light : — 
7 eld r the inscription could not be construed as 
. consent or agreement ” expressly made or giv(;n 
or the purpose ” of the enjoyment of light within 
he meaning of Prescription Act, 1832 (c. 71 ), 8. 3, 


& pltf. had an absolute right to the access of light. 
— liuscoE J . Urounsell (1903), 89 L. T. 429 ; 20 
T. L. R. 5, C. A. 

901. Who may give consent — Person havin g 
right to obstruct.] — liONDON Oorpn. v. Pbwter- 
ERS’ (?o. (Master, Wardens, etc.), No. 897, 
ante. 

902. Tenant in possession.] — Hyman v. 

Van den Beroh, No. 495, ante. 

903. Effect of agreement — Whether incum- 
brance created.] — (1) A contract to sell buildings 
described by a x>lan which shows windows does not 
imply any warranty of a legal right to the access 
of light to those windows. 

(2) The existence of an agreement which pre- 
vents the statutory period of prescription begin- 
ning to run does not create an incumbrance on the 
property. & the non-disclosure of such an agree- 
ment does not invalidate the contract. A ctausci 
in such an agreement that the owner of the 
buildings will block up the windows is an allii’iua.* 
tive covenant only & cannot be enforced against 
subsequent purchasers. 

(3) A further clause in such an agi*e(iment that 
the adjoining owner may enter & build up the 
windows in default of the owner of the buildings 
doing so is a mere revocable licence? & does not 
give tlie adjoining owner any interest in the land, 
&, if it did give such an interest, it would be void 
for perpetuity. 

None of the points mentioned abtive make the 
title too doubtful to be forc<?d upon a iiurchaser. — 
Smith v. Coluodrne, [1914] 2 Oh. 533 ; 84 

L. J. Ch. 112 ; 111 H. T. 927 ; 58 Sol. .Jo. 783, 
O. A. 


Sect. ].— EXTENT OF EASEMENT. 

Srn-.sECT. 1 . — ^Protection from Interference 
amounting to Nuisance. 

A. hi (ieneral. 

904. Interference must amount to nuisance.] - 

(1 ) An action on the case lies for erecting a hogstye 
so near the house of xiltf. that the? air ther(‘of was 
corrupted ; so of a lime-kiln, if the smoke enters 
pltf.’s house so that he (!anm»t dwell tliere : so of 
a dye-house, etc., if the filth rims into his fish 
pond, et(!. 

(2) Whore an easement or pi oflt by prescription 
j is p](?aded, another prescription cannot be pleadcid 
I in destruction of such (iaHCitnent or jirofit. 


>ART VlII. SECT. 4, SUB-SECT. 1.- -A. 

9041. Interference must amount to 
lu^tice.] — Deft., beinsT iho owner of 
'ei-tain land, on the east end of which 
;a» a house lisrhted by windows on the 
zest side, sold & convoyed part of the 
and, includlna: that part upon which 
he house was built, to pltf. Deft. 
’ui)se(|ueutly built a high fence very 
•lose Uj the house, entirely on his own 
and, but up to tho boimdary line. 

tiniGO cut oil tho light, & by 
xeludiug the air impaired tho vcntila- 
lon, & the snow & ice collected in the 
larrow space between tho fence & tho 
•ouse, from which It could not bo 
•t moved, & when molting in the spring 
« could not run away, but 

ou ked through the walls of tlie house : — 
iria : deft, could not denigatc fn>m 

j privtHl of that comfor&ble & reasoti- 
uM i-bo house which ho 

® an Injunction was 
.restraining deft, from con- 
‘SirSL ^ way as to 

fbat enjoyment. — 
iUKTHCH V. SV«Y (1007), 9 O. W. n. 
IIO.L. It. 233.~CAN. 


904 ii. .] — Deft ’s hoiiMo originally 

was a little higher than T)lt.f.’s house. 
Deft, pulled down tlUs iious(?, & oii 
tho site began to build a new liouse. 
Pltf. sued for an injuiictiou, alleging 
that this house, which would he of 
much gi-oater height than tlu old one, 
would completely block up his ancient 
windows & cause him material damage : 
— Held : altliough pltf.’s light had been 
sensibly diminished by deft,*H iiC/W 
building, ibei-o had not l>ecn sueli 
large, material, & substantial damage 
as to require interfcrciico by injunction, 
nor had pltf.’s room bc^eii ronrered 
unfit for tho purpose for whloh it might 
reasonably bo expected to be used, but 
pltf. was entitled to damages. — 
Giianasiiam Nii.kant Napkarni r. 
MouuriA 1 {amcuani>ra Pai (1891), 
1. D. K. 18 Bom. 471.— IND. 

904 iii. .1— T<i give a eause of 

action for the obstnietion of light, the 
diminution oi light must be Ben«5ible.-- 
Mannino 1?. Gresham Hotel < o. 
(1807), 1. K. 1 O. D. 115. -IR. 

904 Iv. .I — The windows of the 

back return of M.’s house looked into 
a passage or yai‘d nine feet wide. Tho 


*)l»poHite wall of G.’s house wus thirty 
fvei high. G. pi*c»pow7d to take down 
tho existing wall of his iiouso, & 
rclmihl it at a height of sixty foot. 
’rho ct., being of opinion that the 
windows w'oulcl bo deprived of a con- 
sidcrahhJ amount of sky area, granliMi 
a prohibitory injunction. — M agitirk v. 
(SuA'rrAS (18(J8), 1. Jl. 55 Eq. 249. — 
IR. 

904 V. — .] - TlKnigh there Is; an 
iindoulited obstruction of light, yet., 
when? such obstnietion is trivial tho 
(!t. will not grant a mandatory injiitic- 
tiou.— S ankey V. Gunn (1894), 558 
1. L. T. 128.— IR. 


904 vl. .]- In an action for tluj 

obstnietioTi of ancient light in pltf.’s 
building : - I/el/l : an obstnietion, 
amounting to an actionable nul^nce, 
iiuii b(!eri cMiused by the new building, 
& an Injunction should bo granted.— 
BLArg V. SCOTTWH TKMI'ERANI'K lilEj: 
Ahhukance <k)., 11908] 1 1. B. •'>41 ; 
12 I. L. T. 191. -IR. 


904 vii. ]- Whore appet.'s afll- 

davlt showed that foundations were 
being laid for a building which when 
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Sect, 4t, ’— Exlen t of eoHe meni : Sub-aect. 1, A. d: B.] 

(3) An action on the case lies for obstructing 
light & air, but not for obstructing a prospect. — 
Aldi^ed’s Case (1010), 9 Co. liep. 67 b ; 77 
E. B. 816. 

Annotations: — As to <1) ConBd. Crowhurst v. Amorsham 
Burial Board (1878). 4 Ex. D. 5 ; Dalton v. An^ (1881). 
6 App. Caa. 740. Md. Jones v. Powell (1^9). Palm. 
530 ; Brodloy v. Qill (1088), 1 Lut. 09 ; Uich v. Bastorilold 
(1847). 4 O. B. 783 ; Simpson v. Savage (1850), 1 C. B. N. S. 
347 ; Bonomi v. Baokhonso (1858), E. B. & E. 022 ; 
Bamford v, Tumley (1802), 3 B. & S. 00 ; Warren v. 
Brown, [1900] 2 Q. B. 722 : Davis v. Town Properties 
Investment Corpn. (1902), 71 L. J. Ch. 900 ; (Jolls v. 
Homo & Colonial Stores, [1904] A. C. 179 ; Kino v. Jolly, 
11905] 1 Gh. 480. As to (3) Conid. Dalton v. Angus 
(1881), 0 App. Gas. 740: Chaatey v. Aekland (1897). 13 
T. 1 j. Jl. 2J7 ; GoUs V. Homo & Colonial Stores, [1904] 
A. C. 179. Reid. Kich v. Bastorilold (1847), 4 C. B. 783 ; 
Wol)b V. Bird (1861), 10 G. B. N. S. 268 ; Tod-HoaUy v. 
Benbam (1888), 40 Gh. D. 80 ; Aldin v. LaUmor Qark, 
Iduirhead, [1894] 2 Gh. 437. 

905, ,] — Where an application was made 

for an injunction to restrain building, so as to stop 
up lights, not being ancient lights : — Held : it would 
be refused. 

If the house were built on the old foundation, 
it would entitle pltfs. to their lights as an ancient 
messuage ; but if on the new foundation, then 
the party must show a new agreement, or some- 
thing to import one. ... I am of opinion it 
is not a nuisance contrary to law ; for it is 
not sulllcient to say it will alter jdtf.’s lights, for 
then no vacant piece of gitiund could be built on 
in the city. It is true the value of pltf.’s house 
may be reduced by rtmdei.ag the prospect less 
pleasant, but that is no reason to hinder a man 
from building on his own ground (TjOBU Hard- 
WICKE, 0.). — h^ISHMONCJERS’ Co. V. EAST INDIA 
Co. (1752), 1 Dick. 16:i ; 21 E. R. 232, L. C. 
Annotations :—€onBd. A.-G. u. Nlchol (1809), 16 Voh. .338* 
Ezpld. JuokBon r. Newcastle (1864), 3 Do G. J. & Sm. 
275. Consd. GoUb V. Home & Colonial Stores, [1904] 
A. G. 179; Jolly r. Klne, [1907] A. C. 1. Reid. Wyn- 
stoiiloy V, Loo (1818), 2 Swan. 333 ; Squiio v. Campbell 
(1836), J My. & Gr. 459 ; Soltan v. Do Hold (1851). 2 
Sim. N. 8. 133 ; A.-G. r. SheJiiold Gas ConsumerH Go. 
(1853), 8 Do G. M. & O. 304 ; Ai-codookiio vi Kolk (1858), 
.32 L. T. O. S. 331 ; Warren v. Brown, [1900] 2 Q. B. 722 ; 
Jtiishmor v. I'oIbuo & Alflori, [1906] 1 Ch. 234 ; Paul v. 
Hobson (1914), 83 L. J. P. G. 304. 

906, ,] — (1) Service of stihpwna. necessary 

in the case of special injunction ; but the practice 
having been unsettled deft, was put to dissolve 
upon the merits ; & pltf. permitted to show cause 
by alii davit. 

(2) Injunction against darkening ancient win- 
dows not in every case affecting the value of 
premises, that would support an action. The 
effect must be that material injury, amounting 
to nuisance which should not only be redressed 
by damages, but upon equitable principles pre- 
vented. — A.-Gl. V. Nichol (1809), 16 ^s. 338; 
3 Mer. 687 ; 33 E. R. 1012, L. C. 

Annotations As to (1) Reid. Dowhirst r. Wrigloy (1837), 
Coop. Pr. Gas. 319. As to (2) Apld. Wynstanloy r. Leo 
(1818), 2 Swan. 333. CottSd. SuGmi r. Montfort (1831), 
4 Sim. 559 ; A.-O. r. Shofhold Gas ConHumoi-s* Ck). (1853), 
3 Do G. M. & G. 304 ; Jackson v. Nowcostlo (1864), 3 
Do G. J. & Sm. 275 ; Yales v. Jack (1865), 13 L. T. 17 ; 
Dent r. Auction Mart, Co., l^ilgrim r. The Same ; Mercers* 


Go. V, Tho Same (1866), L. It. 2 Eq. 238 ; Lanfranchi v. 
Maokomsie (1867), 36 L. J. Gh. 518 ; Luscombo v, Stoor 
(1867\ 17 L. T. 229 ; Beadel v. Perry (1868), 19 L. T. 
760 ; Potts e. Smith (1868), 18 L. T. 029. Reid. Bl^e- 
more r. Glamorganshli'e Canal Navigation (1832), 1 My. 
S: K. 154 ; Ulpon tJ. Hobart (18341, 3 My. & K. 169 ; 
Squiro V, CampMl (1836), 1 My. & 459 ; Aroodeokno 

V. Kolk (1858), 32 L. T. O. S. 331 ; Caarko e. Clark (1865), 
14 W. K. 115 ; Llllywhlto r. Trimmer (1867), 36 L. J. Gh. 
525 ; Inchbald v. Uobinson, Inohbald v, Barrington 
(1868), 17 W. H. 272 : Kolk v, Pearson (1870), 23 L. T. 
458 ; Dickinson r. Harbottlo (1873), 28 L. T. 186; 
Aynrioy v. Glovor (1874), L. H. 18 Eq. M4 : Warren v. 
Brown, [1900] 2 Q. B. 722. Generally, Menid. Soltau r. 
Do Hold (1851), 2 Sim. N. 8. 133 ; Jacomb r. Knight 
(1863), 8 L. T. 412 ; Martyr v, Lawrence (1864), 3 Now 
Hop. 680. 


907. .] — Bill by the lessee & occupier of a 

house & premises in Henrietta Street, Cavendish 
Square, alleged that an erection, when completed, 
would form a screen, consisting of a ran^o of strong 
upright iron stanchions filled in with iron sashes 
& glazed with fluted glass, & would extend along 
the whole of the back fronts of other houses & 


premises & part of his own, at a distance of thirty 
feet, & that it would be seriously prejudicial to 
pltf., & greatly interfere with the enjoyment of 
the light air which pltf. had hitherto had in the 
occupation of his house. It also alleged, that in 
the framework of the erection it was intended to 


introduce slanting panes of glass, called “ louvres/' 
the effect of wliich would be to cause currents of 


air & an accumulation of soot to the great aimoy- 
ance of pltf., & that unless the glass screenwork 
was kept clean & free from dust & dirt, it would 
become offensive, & cause a greater obstruction to 
the light & air of pltf.’s house ; — Held : motion 
for an injunction would be refused, on the ground 
that there was no evidence of any actual obstruc- 
tion to the light & air by the screen & the evidence 
only amounted to opinion, that the effect of the 
er*ection would be to occasion a material obstruc- 
tion of light & air, & ther(3 miglit have been evi- 
dence of what actually had hapiiened. — Rau- 
CTJPFB V. Portland ^Dukk) (1862), 3 Gift. 702; 
7 L. T. 126 ; 8 Jur. N. S. 1007 ; 10 W. R. 087 ; 
66 K. R. 591. 


908. .] — CoLLH V. Home & Colonial 

Stores, Itti)., No. 830, ante. 

909. .] —Higgins v. Betts, No. 829, anie. 

910. .1 — In an action for interference witli 

light & air the owner of the dominant tenement is 
entitled to the unintexupted access of a quantity 
of light measured by what is required for the 
ordinary purposes of the use of the tenement, & 
tlie test is whether the obstruction complained of 
amounts to a nuisance. — P aul v. Robson (1914), 
83 L. J. P. O. 304 ; 111 L. T. 481 ; 30 T. H. R. 
583, P. C. 


B. What Inierference amounts to Nuisance. 

911. Whether owner entitled to whole light or 
only sufficient quantity for ordinary purposes.] — 

To constitute an illeg^ obstruction, by building, 
of pltf.’s ancient lights, it is not sufficient, that 
pltf. has less light than he had before, but there 


crooted would obstruct his view, common owner of bis lot & tbo adjoin- , diminution of light must bo sonsiblo : 
interfere with tbo free access of air, ing one, now owned by dofts., pltf. but pltf. is entitled substantially to 

& bo otboruist^ dotrimontal to tho value being entitled to receive such access all the light which ho enjoyed before 

of bis property : — Held : those allega- of light through his windows os tho tho obstniotiou, & evidence that 

tions did not. moke out a case of such windows affuidod at the time of the enough of light remains to enable pltf. 

irrepoi’able iiijuiy us to justify the severance of his lot from that owned by to carry on his business is not sufficient 
granting of an interim interdict. — defts. — 8 impson v. Eaton (T.) Co. to give defts. a verdict. — M anning v. 

Hotchin V. Jt'RANcis (1919), 40 (1907). 10 o. W. 11. 569; 15 O. L. H. Ghesham Hotel Co. (1867), I. K. 1 

N. L. H. 52.-— S. AF. 101.— CAN. L. 115.-— IR. 

1. Distinction frJiere right claimed ' ^ - 911 ii. .]— Whore promises are 

by grant '] — Tho rules settled by tho PART VIII. SECT. 4, SUB-SECT. 1. — already so badly lighted that tho 
Ota. in ease of tho Intorferonoe with 9il I. Whether owner entiOed to whole smallest deprivation of light would 
ancient lights are not applicable to a light or onty sufficient quantity for substantially inconvenience the ooou- 
oase whom pltf. *8 rights are dependent ordinary purposes.] — To give a cause piers in their business they are entitled 

upon a prior conveyance from tho of action for obstraction of light, the > to leliof on such deprivation. — 
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must be such a. privation of light as will render the 
occupation of ms house uncomfortable, & prevent 
him, if in trade, from carrying on his busmess as 
beneficially as he had previously done. — ^B ack v . 
Stacey (1826), 2 C. & P. 466, N. P. ; previous pro- 
ceedings, 2 Buss. 121. 

Annotationa : — ^Apprvd. Bent v. Auction Mart Co., Pilgrim 
V, The Same, Mercers* Co. v. The Same (1866), L. H. 2 Eq. 
238. Oomd. Aynsley v, Qloyer (1874), L. R. 18 Eq. 544 ; 
Ecd. Comrs. for England v. Kino (1880), 14 C!li. D. 213 ; 
Colls V. Home & Colonial Stores, [1904] A. C. 170. Ezpld. 
Hlg^ns V. Betts, [1905] 2 Cli. 210. Befd. Calcraft v. 
Thompson (1867), 15 W, R. 387 ; Kelk v, Pearson (1870), 
23 L. T. 458 : City of London Brewery Co. v. Tennant 
(1873), 43 L. J. Ch. 457 ; Kino v, Rudkin (1877), 6 Ch. B. 
160 ; Warren v. Brown, [1902] 1 K. B. 15 ; Kino v. 
Jolly, [1905] 1 Ch. 480 ; Heath r. Brighton Corpu. (1908), 
98 L. T. 718. Mentd. Johnson e. Wyatt (I8G3), 2 Bo 
G. J. Sc Sm. 18 ; Langmoad v. Maple (1865), 18 C. B. N. S. 
255 ; Slack v, Leeds Industrial Co>op. Soe., [192.3] 1 Ch. 
431. 

912. .] — That diminution of light & air 

which the law recognises as the ground of an action 
gainst a paiiy who builds near another's premises, 
is such as really makes them to a sensible degrt^o 
less fit for the purposes of business or occupation. — 
I'ABKER V, Smith (1832), 5 C. & P. 438, N. P. 
Annotations : — Consd. Colls v. Homo & Colonial Stores, 

[1904] A. C. 179. Reid. Wells v, Ody (1836), 7 C. & P. 
410; Kolk V, Pearson (1871), 6 Ch. App. 809 ; Ecol. 
Comrs. for England v. Kino (1880), 14 Ch. D. 213 ; Kino 
/». JoUy, [19051 1 Ch. 480; Slack v. Leeds Industrial 
(\»-op. See., 11923] 1 Ch. 431. Mentd. Johnson v. Wyatt 
(1863), 2 Do G. J. & Sm. 18 ; Langmoad v. Maple (1865), 
18 C. B. N. S. 255. 

913. .] — To sustain an action on the case 

for darkening pltf.'s windows, it is not sufficient 
tliat a ray or two of light should be obstructed. 
Tile question is, whether, in consequence of the 
olistniction, pltf. has less light than before, to so 
considerable a degree as to injure pltf.'s property 
in point of value. — P ringle v . Wernham (1830), 

7 (J. & P. 377, N. P. 

Atmotations : — Bhtd. Kino v. Jolly (1904), 74 L. J. Ch. 174, 
Mentd. Johnson v. Wyatt (1863), 2 Do G. J. & Sm. 18 ; 
Langmead v. Maple (1865), 18 C. B. N. S. 255. 

914. .] — (1) To support an action for 

obstructing lights, pltf. must show that there was 
sur.h a diminution of light & air as makes his pi*o- 
inisos less fit for occupation. 

(2) If tlie light of pltf.'s windows is obstructed 
by deft, building on a paHy wall, half of which 
belongs to pltf. & Ixalf to deft., pltf. may maintain 
uther trespass or case. 

(3) The Fire Prevention (Metropolis) Act, 1774 
(c. 78), does not pititect persons from actions for 
injuries arising from the collateral consequences 
of their building, such as obstructing lights. 

(4) A man can bring no action for the loss of a 
look out or a prospect (Parke, B.). — ^Wki^ls v. 
Ody (1836), 1 M. & W. 452 ; 7 0. & P. 410 ; 5 
Bowl. 95 ; 2 Gale, 12 ; Tyr. & Gr. 715 ; 5 L. .1. Ex. 
109 ; 160 E. R. 612 ; previous proceedings (1835), 

2 Or. M. & R. 128. J v d 

An^UAions : — As to (1) Oonsd. (^lls r. Home Sc Colonial 

Wtorea, [1904J A. C. 179. Apprvd. Kino r. JoUy. [1905] 


1 Ch. 480. Reid. Jolly v. Kino (1906), 76 L. J. Ch. 1. 

As to (2) Refd. Raino v. Aldersou (1838), 4 Bing. N. O. 

702. Aii^ to (3) Oonid. Crofts v, Haldane (1867), L. R. 

2 Q. B. 194; Adams v. Marylebono B. C. (190^, 75 

L. J. K. B. 995. Generally, Mentd. Johnson d. Wyatt 

(1863), 2 Be G. J. Sc Sm. 18 ; Langmoad v. Maple (1865), 

18 C. B. N. S. 255 : ito Metropolitan Building Act, 1855, 

Exp, MoBryde (1876), 35 L. T. 543. 

916. .] — Imunction gi‘anted to restrain 

the rebuilding of a London house, on a plan slightly 
varying from the former ground plaji, where it 
appeared, as the result of somewhat conflicting 
evidence, that the jjroposed new building would 
seriously interfere with the enjoyment of light dc 
air by pltf., the occupier of the adjoining house, 
& when it appeared that pltf. for twenty years 
previously, though she had obscured the light & 
air to some extent, had not done so by an obstruc- 
tion as great as that in respect of wliich she sought 
relief. — ^Arcebeoknb v, Kelk (1858), 2 Gill. 683 ; 
32 L. T. O. 8. 331 ; 23 J. P. 147 ; 5 Jur. N. 8. 
114 ; 7 W. B.. 194 ; 60 E. R. 286. 

916. .] — (1) A. & O. occupied adjoining 

houses, & C,, intending to erect a glass room as a 
photographic studio on a portion of his premises, 
called on A. & informed him of Ids intention, 
pointing out the situation, etc., but this was done 
after dark on a spring evening. He also said ho 
had a plan of the erections & a contrtmt for their 
performance. A. made no objection, being, as 
he alleged, under the impression that the new 
buildings were to be in a dillercnt situation, but 
never made further inquiries, nor asked to see the 
plan. C. commene(3d Ids preparations eleven days 
afterwards, & about a week later commenced the 
actual building. About a week after this A. dis- 
covered his mistake as to the position of the new 
buildings, & four days later wrote to 0. to desist, 
& threatened proceedings in the Ct. of OJi. if 
compliance were refused. Eight days afterwards, 
& when the buildings were nearly (complete, A. 
filed a bill against 0. : — Held : there was no such 
acquiescence as would deprive A. of Ids right to 
relief. 

SenMc : (2) a stronger case of acquiescence is 
requisit<3 to debar a pltf. from rtdief at the hearing 
of a cause thiiu to disentitle 1dm to an inter- 
locutory injunction. 

(3) A pltf. coming to the ct. for an injunction 
to restrain th(3 (Section of new buildings by his 
neighbour, on the ground of interference with his 
light & air, must sliow that his own residence will 
be rend<3i‘ed substantially less comfortable for 
purposes of occupation. Thougli an injunction be 
refused in such a cose, the ct. if it appear that 
damages liave been sustained may, if it think fit, 
exercise the jurisdiction conferred by Chancery 
-\mendment Act, 1858 (c. 27), & direct an inquiry 
iis to damages. 

(4) Qu,: whether the ct., in a case of nuisance 
where pltf. woidd probably recover damages at 
law, will grant an injunction if the damages would 


2() — V. Walsh (1906), 42 I. L. T. 

fil* .] — The only amount of 

for a dwelling-houBe which can 
by prescription or by 
length of time without an actual grunt 
issuoh an amount as Is reasonably 
convenient Sc comfort- 
aoio habitation of the house. — B elui 
Hkm Lal Butt 

(1887). I. L. U. 14 Calc. 839.-~IND. 

,1 _ jy ^ 1 complained that 

aefts. intended to build so as to obstruct 
of light Sl air through an 
^'‘4pw In his houso. Sc render 
theiyin unfit for use. & prayed 
^PWtHal injunction restraining 
building ; as 

the ovldenoe established that, after 


(lefts.* wall was built, pltf. *8 room 
would not lomain subsloutially as 
useful to him as b(tforo, pltf. was 
entitled to an Injunotion. — Kaiiakbiiai 
V, Rauimbhai (1889), 1. L. R. 13 
Bom. 674.— IND. 

911 V. .] — ^Au eaHCiricnt of light 

• to a window only gives a right to have 
buildiuM that obstiiiet it removed so 
as to ^low the access of sufneiont light 
to the window. — Bala -p. Maiiauu 
(1896), I. L. R. 20 Bora. 788,— IND. 

911 vi. .] — In a suit for an in- 

junotion to restrain deft, from ob- 
structing the access of liglit jk air to | 

£ ltf.*s uandows : — //cW .* the (luestiops 
3 bo determined were whether there 
hod boon a diminution in the quantity 
of light Sc air, which had boon accus- 


toincd to enter the windows of pltL's 
houso, during tho whole of the pro- 
crlptlvo period. Sc If so, whether there 
iiau boon a deprivation of light Sc air 
sufilciont to render occupation of tho 
house unoomfortablo. — OnoTAiiAL Mo- 
HANLALr. LaLLUBHAI SUBCHAND (1905), 
1. L. R. 29 Bom. 157.— IND. 

oil vli. .]— Tho extent of a pro- 

Huripiivo right to the passage of light 
Sc air to a (M^rtain window, door or 
other opening Is that quantity of light 
or air which has been accustomed to 
(;nter that opening during tho whole 
of tho prescriptive period irrespoctivo 
of tho purpose for which it has boon 
used. — Framji Shaturji v.- Fbamji 
Edulji (1905), I. L. 11. 30 Bom. 319. — 
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Seel, 4 , — Extmt o f casenmii : Svh-sect. 1, A . B.] 

(3) An action on the case lies for obstructiog 
light & air, but not for obstructing a prospect. — 
AiJ>iiBD’8 Case (1010), 9 Co. Rep. 57 b ; 77 
E. R. 810. 

AnnoUUiong : — As to (1) Coiud. Orowhurst «. Amorshain 
Burial Board (1878). 4 Kx. D. 5 ; Dalton v. Angus (1881), 
6 App. Cas. 740. Retd. Jones v, Powell (1^9), Palm. 
636 ; Bradleyv. Gm(1688), ILut. 69; lUoh v. Bostorfleld 
(1847), 4 C. B. 783 ; Simpson v. Savage (1856), 1 O. B. N. S. 
347 ; Boiiomi v, Backnoiiso (1868), E. B. & K. 622 ; 
Bainford v. Turnley (1862), 3 B. & S. 66 ; Warren v. 
Brown, [1900] 2 Q. B. 722; Davis v. Town Properties 
Investment Corpn. (1002), 71 L. J. Ch. 900 ; Colls v. 
Uome & Colonial Stores, [1904] A. C. 179 ; Kine v. Jolly, 
11906] 1 Ch. 480. As to (3) Conid. Dalton v. Angus 

A An*. r^na TAn. / .... A 3 /-> onMv’-. n 


AX. v>. A to. nvAU. fviuu V. j^ttHLurnoju a. ly, too ; 

Webb V. Bird (1861), 10 C. B. N. S. ^8 ; Tod-Hoatly v, 

Bonham (1888), 40 Ch. D. 80; Aldin v, Latimer Clark, 

Muirhead, [1804] 2 Ch. 437. 

905. — — .] — Where an application was made 
for an injunction to restrain building, so as to stop 
up lights, not being ancient lights; — Held: it would 
be refused. 

If the house were built on the old foundation, 
it would entitle pltfs. to tlieir lights as an ancient 
messuage ; but if on the new foundation, then 
the party must show a new agreement, or some- 
thing to import one. ... 1 am of opinion it 
is not a nuisance contrary to law ; for it is 
not sutlicient to say it will alter pltf.’s lights, for 
then no vacant piece of ground could bo built on 
in the city. It is true the value of pltf.’s house 
may be reduced by rendering the prospect less 
pleasant, but that is no reason to liinder a man 
from building on his own ground fiOiiD Hard- 
wiCKE, 0 .). — Fisiimongkhs’ Co. v. East India 
Co. (1752), 1 Dick. ; 21 E. R. 232, L. 0. 
Annotations A.-G. r. Nichol (1809), 16 Vos. 338* 

V: Nowcasilo (1864), 3 Do G. J. & Sm. 

V. Homo Colonial Stores, [1904] 

A. C. 179 ; Jolly r. Kino. [1007] A. O. 1. Refd. Wyn- 

0836), 1 My. & CV. <139; Soltau t\ Do Hold (18.61), 2 

» Aroodookiio r. Kolk (1838), 

32 L. 1. O. S. 331 ; Warrou i». Brown, [1900] 2 Q. B. 722 ; 

Jtushmer r. Polsno & Alflorl, 11906] 1 CSi. 234 ; l»aul v, 

BobHOii (1914), 83 L. J. P. C. 304. 

. ®96. .] — (1) Hervice of subpoena necessary 

m the case of special injunction ; but the practice 
having been unsettled deft, was put to dissolve 
upon the merits ; & pltf. permitted to show cause 
by aill davit. 

(2) Injunction against darkening ancient win- 
dows not in every case affecting the value of 
I)remiBeB, that would support an action. The 
effect must be that material injury, amounting 
to nuisance which should not only bo i*edressed 
by damages, but upon cquitabhi principles pre- 
yenU».d.— A.-G. v, Nichol (1809), 10 Ves. 338; 
3 Mer. 687 ; 33 J5. R. 1012, L. C. 

ArmoUitio^ :-^Ast^ JV) Eefd. Dowhlrst r. Wrigloy (1837), 
^ (2) Apld. Wyiustanley r. Loo 
ConBd. SulTon V. Mojitfort (1831). 

^ CoTismucm’ Co. (1863). 

Jackson v. Nowcaatlo (1864), 3 

Do G. J. & Sm. 276 ; Yatos r. Jack (186,6). 13 L. T, 17 ; 

Dont r. Anc^^ Mart Co., Pilgrim r. Tho Same ; Moroora* 

oroctod would obstruct his view, 
iutorfoio with the free access of air, 

& Iks otherwise detrimental to the value 
of his pw)perty r—HeU : those aUega- 
tious did not make ont a case of such 
irreparable injury as to justify the 
gmuUug of an interim inleniict.— 

N“irM"52!-B?’AFr"' 

1. IHstiticHmi where right claimed 
by gram .] — The rules settled by tho 
cts. in ^ of tho lutorforonoe wiUi 
ancient lights arc not applicable to a 
case whore nltf/a rights are doi»oiidoiit 
upon a prior conveyance from the 


Co. V, Tho Same (186^, L. B. 2 E<i. 238 ; Lanfranchi v, 
Mackenzie (1867), 86 L. J. Ch. 618 ; Lusoombe v. Steer 
(1867), 17 L. T. 229 ; Beadel v. Perry (1868), 19 L. T. 
760 ; Potts V, Smith (1868), 18 L. T. 029. Befd. Blake- 
moro V, Glamorganshire Canal Navigation (1882), 1 My. 
% K. 154 ; Ripon v. Hobart (1834). 3 My. & K. 169 ; 
Squire a. Campbell (1836), 1 My. & Cr. 469 ; Aroodeokne 
V. Kolk (1858), 32 L. T. O. S. 331 ; aarke v. Clark (1865), 
14 W. R. 115 ; Lillywhlto r. Trimmer (1867), 36 L. J. Ch. 
525 ; Inchbald v, Robinson, Inchbald v. Barrington 
(1868), 17 W. R. 272 ; Kelk r. Pearson (1870), 23 L. T. 
458; Dickinson v. Harbottlo (1873), 28 L. T. 186; 
Aynsloy o. Glover (1874), L. R. 18 Eq. 644 ; Warren v. 
Brown, [1900] 2 Q. B. 722. Oenerally, Menid. Soltau v, 
" “ I (1851), 2 Sim. N. S. 133; Jacomb v. Knight 


Martyr o. Lawrence (1864), 3 New 


De Held _ 

(1863), 8 L. T. 412 

Rep. 689. 

907. ,] — Bill by the lessee & occupier of a 

house & premises in Henrietta Street, Cavendish 
Squaoxi, alleged that an erection, when completed, 
woiff d form a screen, consisting of a range of strong 
upright iron stanchions filled in with &on sashes 

6 glazed with fluted glass, & would extend along 
the whole of tho back fronts of other houses & 
premises & part of his own, at a distance of thirty 
feet, & that it would be seriously prejudicial to 
pltf., & greatly interfere with the enjoyment of 
the light & air which pltf. had hitherto had in tho 
occupation of his house. It also alleged, that in 
the framework of tho erection it was intended to 
inti’oduce slanting panes of gloss, called “ louvres/' 
the effect of wliich would be to cause currents 
air & an accumulation of soot to the great am 
ance of pltf., & that unless the glass screenwoi 
was kept clean & free from dust &; d^t, it would 
become offensive, & cause a greater obstruction^' 
the light & air of pltf.'s house : — Held : moti 
for an injunction would be refused, on the groi^ 
that there was no evidence of any actual obst'T^ 
tion to the light & air by the screen & the evidOpI 
only amounted to oi)inion, that the effect of 
erection would be to occasion a material obstr|J.l 
tion of light & air, & thciMi might have been l,L 
donee of what actually had happened. — 
CJJFFE V, roilTLAND (DuKE) (1862), .3 Oiff. Ini . 

7 L, T. 126 ; 8 Jur. N. H. 1007 ; 10 W. R. Coa 

66 E. R. 59J. ’ 

908. .] — Colls v. Home Colo^ 

Stores, lyro., No. 830, ante. 

909. .]— Higgins v. Beits, No. 829, anlt. 

910. ' — In an action for iniijrfercnce witii 
light A: air the owner of tlie dominant tenement is 
entitled to the unint-errupted access of a quantity 
of light measuiTd by what is required for the 
ordinary purposes of the use of the tenement, & 
the test is whether the obstruction complained of 
amounts to a nuisance.— P aul v, Robson (1911), 
83 L. J. P. 0. 304 ; 111 L. T. 48J ; 30 T, L. R. 
533, P. C. 


B, What Interference amounts to Nuisance. 

911. Whether owner entitled to whole light or 
only sufficient quantity for ordinary purposes.] — 

To (jonstitute an illegal obstruction, by building, 
of plif.’s ancient lights, it is not sufficient, that 
pltf. has less light than he had before, but there 


^NlAL 


common owner of his lot & tho adjoin- 
lutf one, now owned by deftn., pltf. 
being entitled to receive such access 
of light through his windows as tho 
windo^^'B ofTordod at tho time of the 
sevorauco of hJs lot f rt»m that owned by 
dofts. — Sim^soN V. Eaton (T.) Co. 
(1907), 10 (). W. R. 569 ; 15 U. L. U. 
161.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1.— B. 

911 i. Whether otmer entitled to whole 
light or only sufficient quantity for 
ordinary purposes .] — ^To fidvo a cause 
of action for obstruction of light, tho 


diminution of light must bo sonsil .o : 

j® substantially to 

all the liglit which he enjoyed before 
the olwtniotion. & evidence that 
enough of light lemains to enable pltf. 
to carry on his business is not sufficient 
to give defts. a verdict. — ^IdANNiNO r. 
OuRSHAM Hotel Co. (1867), I. R. i 

91111. ,] — ^Whore premises are 

already so liadly lighted that the 
smallest deprivation of light would 
substantially Inconvenience the ocou- 
piors In their business they are entitled 
to relief on such deprivation. — 



Pabt VIII. — ^Lioht. 


135 


must be such a. privation of light as will render the 
occupation of his house uncomfortable, & prevent 
him, if in trade, from carrying on his busmess as 
beneficially as he had previously done. — ^B ack v. 
Stacey (1826), 2 0. & P. 465, N. P. ; previous pro- 
ceedings, 2 Buss. 121. 

Annotations : — Avvtvd* Dout v. Auction Mart Co., Pilgrim 
V, Tho Same, MoroerB* Co. v. The Same (1866), L. K. 2 Bq. 
238. Oonid. Aynsley v. Glover (1874), L. R. 18 £q. 544 ; 
Bcol. Comrs. for England v. Kino (1880), 14 Ch. D. 213 ; 
Coils V. Homo & Colonial Stores, [1904] A. C. 179. Expld. 
Higgins V, Betts, [1905] 2 Ch. 210. Befd. Calcraft v. 
Thompson (1867), 15 W. R. 387 ; Kelk v, Pearson (1870), 
23 L. T. 458 : City of London Brewery Co. v, Tennant 
(1873), 43 L. J. Ch. 457 ; Kino v. Rudkin (1877), 6 Ch. D. 

, 160 ; Warren v. Brown, [1902] 1 K. B. 15 ; Kino v. 

Jolly, [1905] 1 Ch. 480 ; Heath v. Brighton Corpn. (1908), 
98 L. T. 718. Mentd. Johnson v, Wyatt (1803), 2 Do 
O. J. & Sm. 18 : Langmoad v. Maple (1865), 18 C. B. N. S. 
255 ; Slack v, Leeds Industrial Co-op. Soc., [1923] 1 Ch. 
431. 

912. .] — That diminution of light & air 

which the law recognises as the ground of an action 
against a party who builds near another*s premises, 
is such as really makes them to a sensible degree 
less fit for tho purposes of business or occupation. — 
Paukeb V. Smith (1832), 5 C. & P. 438, N. P. 
Annotations : — Conid. Colls v. Homo Sc Colonial Stores, 

[1904] A. C. 179. Held. Wells v. Ody (1836), 7 O. & 1». 
410 ; Kclk V, Pearson (1871), 6 Ch. App. 809 ; Keel. 
Comrs. for England v. Kino (1880), 14 Ch. D. 213 ; Kine 
V. .ToUy, [19051 1 Ch. 480 ; Slack v. Leeds Industrial 
C:k>-op. Hoc., 11923] 1 Ch. 431. Mentd. Johnson v. Wyatt 
(1863), 2 Do G. J. & Sm. 18 ; Langmoad v. Maple (1865), 
18 C. B. N. S. 255. 

913. .] — To sustain an action on the case 

for darkening pltf.’s windows, it is not sufficient 
tliat a ray or two of light should be obstructed. 
The question is, whether, in consequence of the 
obstruction, pltf. has less light than before, to so 
considerable a degree as to injurti pltf.’s property 
in point of value. — Pringle v. Wernham (1836), 
7 C. & P. 377, N. P. 

Annotations : — Dhtd. Kino v. Jolly (1904), 74 L. J. Ch. 174. 
Mentd. Johnson v. Wyatt (1863), 2 Do G. J. Sc Sm. 18 ; 
Langmoad v, Maplo (1805), 18 C. B. N. S. 255. 

914. .] — (1 ) To support ah action for 

obstructing lights, pltf. must show that there was 
such a diminution of light & air «us makes his pi*c- 
rnisos less fit for occupation. 

(2) Jf the light of pltf.’s windows is obstructed 
by deft, building on a party wall, Jialf of which 
belongs to pltf. & half to deft., pltf. may maintain 
either trespass or case. 

(3) The Fire Prevention (Metropolis) Act, 1771 
(c. 78), docs not protect persons fi*om actions for 
injuries arising from the collateral consequences 
of their building, such tis obstructing lights. 

(4) A man can bring no action for the loss of a 
look out or a prospect (PAitKE, B.). — Wells v. 
Ody (1836), 1 M. & W. 452 ; 7 0. & P. 410 ; 5 
Bowl. 95 ; 2 Gale, 12 ; Tyr. & Or. 715 ; 6 L, .T. Ex. 
199 ; 150 E. B. 612 ; i)revious proceedings (1835), 

2 Or. M. & B. 128. 

Annotations : — As to (1) CoilBd. Colls v. Homo & Colonial 
Stores. [1904] A. C. 179. Apprvd. Kino v. Jolly, [1905J 


1 Ch. 480. Befd. Jolly v. Kino (1906), 76 L. J. Ch. 1. 

As to (2) Befd. Raino v, Alderson (1838), 4 Bing. N. C. 

702. As to (3) OODfd. Crofts v, H^dane (1867), L. R. 

2 Q. B. 194; Adams v. Marylebone B. 0. (1906), 75 

L. J. K. B. 095. Generally, Mentd. Johnson v, Wyatt 

(1863), 2 Do Q. J. Sc Sm. 18 ; Langmoad v. Maple (1865), 

18 C. B. N. S. 255 : Re Metr^oUton BuUding Act, 1855, 

Exp, MoBrydo (1876), 35 L. T. 543. 

915. .] — Injunction granted to restrain 

the rebuilding of a London house, on a plan slightly 
varying from the former ground plan, where it 
appeared, as th(} result of somewhat confiicting 
evidence, that the proposed new building would 
seriously inttjrfere with the enjoyment of light & 
air by pltf., the occupier of the adjoining house, 
& when it appeared that pltf. for twenty years 
previously, though she had obscured the light & 
air to some extent, had not done so by an c»b8truc- 
tion as great as that in respect of which she sought 
relief. — Aiicedeckne v. Kelk (1858), 2 Gilf. 683 ; 
32 L. T. O. S. 331 ; 23 J. P. 147 ; 5 Jur. N. 8. 
114 ; 7 W. B. 194 ; 06 E. B. 286. 

916. .] — (1) A. & O. occupied adjoining 

houses, & intending to erect a glass room as a 
photographic studio on a portion of his pi*emises, 
called on A. & informed lum of his intention, 
pointing out tho situation, etc., but this was done 
after dark on a spring evening. He also said he 
had a plan of the erections & a contract for their 
performance. A. made no objection, being, as 
he alleged, under the impression that the new 
buildings were to be in a diiterent situation, but 
never made fui*thei‘ inquiries, nor asked to see the 
plan. 0. commenced liis preparations eleven days 
afterwards, & about a week later commenced the 
actual building. About a week after tliis A. dis- 
covered his mistake as to the position of the new 
buildings, & four days later wrote to 0. to dtisist, 
& tlireatened proceedings in the Ct. of Ch. if 
compliance were refused. Eight days afterwards, 
& when the buildings wt^c nearly complete, A. 
filed a bill against C. : — Held : there was no such 
acquiescence iis would diquive A. of liis right to 
relief. 

Se7nhle : (2) a stronger ciase of acquiescence is 
requisite to debar a pltf. from relief at tlie licaring 
of a cause than to disentitles liiui to an inter- 
locutcjry injunction. 

(3) A pltf. coming to the ct. for an injunction 
to restrain the erection of new buildings by Ids 
neighbour, on the ground of interference with his 
light & air, must show that his own residence will 
be rcnd(;red substantially less comfortable for 
purposes of occupation. Though an injunction be 
refusesd in such a case, the ct. if it appear that 
damagess have been sustained may, if it think fit, 
cxercis<3 the jurisdiction conferred by Chancery 
Amendment Act, 1858 (c. 27), & direct an inquiry 
as to damages. 

(4) Qii, : whether tho ct., in a case of nuisance 
where pltf. would i)robably recover damages at 
law, will grant an injunction if the damages would 


f/'OoNNOR v. Walsh (1906), 42 I. L. T. defts.' wall was ImUt, ultf.'H room 

would not romaiu substantially us 

911 iU. .] — Tho only amount of useful to him os boforo, pltf. was 

light for a dwolUng-house which nn.Ti ontitlod to an injunotioii.— K adakbiiai 
bo claimed by piosoription or by v. RAUTAiBHAr (1889), I. L. Jl. 13 
length of time mthout an actual grant Bom. 674. — IND. 

is such an amount as Is reasonably 911 v. .] — ^An <‘ascjncut of light 

^^joessa^for the convenient &; comfoit- ■ to a window only gives a right to have 
aoio habitation of the house. — Delhi buildings that obstruct It removed so 

Bank e. Hem Lal Dutt as to allow the access of sumclent light 
(1887), I. L. R. 14 C^. 839. — IND. to tho window. — B ala t?. Mahauu 

911 iv. ]— "Pltf . complained that (1896), I. L. R. 20 Bern. 788. — IND. 

defts. intended to build 80 as to obstruot 911 vi., .] — In a suit for an in- 

the passam of light &; air through an jimotlon to restrain deft, from ob- 

ancient mndow in his house, & render structing tho access of light Sc. air to 
a room therein unfit for use, Sc prayed pltf.’s windows : — Held : the (lucstlops 
]^n>otual injunotlou restralxung to bo determined were whether there 
a^ts. from so building ; — HOd : as hod boon a diminution In tho quantity 
the evidence oatablishod that, after of light Sc air, which had been accus- 


tomed to outer the windows of pltf.’s 
house, during tho whole of tho pro- 
eriptivo period, & if so, whether there 
had been u deprivation of light Sc air 
sufficient to render occupation of tho 
house uncomfortable.— Chota LAL Mo- 
IIANLALU. LALLCBHAJ SUBCUAND (1905), 
I. L. R. 29 Bom. 157. -IND. 

911 vli. .]-~The extent of a pie- 

seriptivo right te the passage of light 
Sl air to a eortalu window, door or 
other o])ening is that quantity of light 
or air which has boon accustomed to 
enter tbat opening during the whole 
of tho prescriptive period irrospootivo 
of tho purpose for which it has boon 
used. — FRAMJl BHAI’UBJI V.- Framji 
Bdulji (1905), I. L. U. 30 Bom. 319. — 
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SecL 4 . — Exte nt of eascmciii : Sub- sect, 1, ^.] 

be trifling & inconsiderable. — Johnson v. Wyatt 
(1863), 2 De G. J. & Sm. 18 ; 3 New Rep. 270 ; 
33 L. J. Oh. 394 ; OUT. 618 ; 28 J. P. 70 ; 0 
Jur. N. 8. 1333 ; 12 W. K. 234 ; 46 E. R. 281, 

L. JJ. 

AnnotationH ; — Ah to (2) Refd. lloewT v. Scott (1874), L. It. 

18 Eq. 444. Ah to (3) & (4) CoilBd. Swalne v. G. N. Ry. 
(1864), 4 Do O. J. & Sm. 211 ; Diinill r. Pritchard (1866), 

1 Ch. A PI). 244. BM. Langrriioad r. Maple (1865), 18 
C. R. N. S. 256. 

917. .] — (1 ) It is not in every case in which 

an action can be maintained for the obstruction of 
ancient lights, that an injunction will be granted ; 
something more is required than that amount of 
injury for whicli damages may be i*ecovercd at 
law. 

(2) Tlie foundation of the jurisdiction in equity 
to interfere by injunction is the existence of an 
injury to pi*opc!rty of such a nature as to render 
the iiroiierty in a mal^jrial degree unsuitable for 
the imrposes to which it is now applied or to 
lessen considerably the enjoyment of it. Such 
an injury is considered by the ct. to be incapable 
of compensation in damages. 

(3) Sernttle : in a case where the abridgement 
of light complained of docs not materially interfere 
with the comfort of the persons complaining, & 
docs not matorially diminish the suitableness of 
the premises for the present purjxisc to which they 
are applied, the ct. has no junsdiction to interfere i 
by injunction on the ground of a diminution of ; 
light which, having i*(?gai*d to a futuix* i)ossiblc ! 
destination of the j^ropeiiy, may materially , 
diminish its value. 

(4) A judge sitting in equity is bound to pro- ! 
nounce his judgment according to tlie evidence ; 
hence to decide a case upon conclusions of fact i 
derived fi*oni ocmlar inspection is a coui'se whicli ; 
a judge in equity cannot, in ordinary cases be | 
recommended to adopt. — Jackson v, New<^a.stljs ; 
(Duke) (1864), 3 De Ch J. & Sm. 275 ; 4 New Rep. I 
448 ; 33 L. J. Oh. 698; 10 J.. T. 635, 802; 28 ! 
J. r. 516 ; 10 Jur. N. S. 810 ; 12 W. R. 1060 ; 46 : 
E. R. 642, L. C. 

Artnolatio'iiH : — As to (1) Refd. Pont r. Anction Mart CV)., j 
l*Ufirrlm r. Hujuo, Mojvoi’h* tN). r. The Same (1866), i 
L. Jt. 2 Ell. 238 ; Mooit) v. Rail (1878), 47 L. J. Q. R. 334. i 
Ah to (2) Polld. VatoH r. Jack (1865), 13 L. T. 17. Refd. I 
Clarke v. Clark (1865), 14 W. U. 115, ji, ; Moore r. Hall 
(1878), 47 L. J. Q. R. 334. Ah to (3) Comd. Caicraft v. ! 
Thompson (1867), 31 J. J*. 675, Pbtd. Aynsloy v. Glover ■ 
(1874), L. R. 18 Kq. 544 ; Wood v. Conway Corpn., |l9i4J ' 

2 C^h. 47. Refd. Stokes r. (JUy Offlees (V). (1865), 13 h. T. : 
81 ; Pent r. Auction Mart (^o., l*ilgriin v. The Same, 
Mcitjciu' (Jo. V, The Same (1866), L. R. 2 E»i. 238 : Mooi’o 
r. Hall (1878), 47 L. J, Q, R. 334. As to (4) Refd. Heath 1 
r. Rrighton Coiim. (1908), 98 L. T. 718. 

918. .] — ^(1 ) Where a house is in a populous j 

town, the ct. will take that fact into consideration | 
in estimating the damage done by obstiueting an i 
ancient light. | 

(2) Tlie ct. w'ill not restrain the eitT-tion of a i 
building merely because it deprives an ancient \ 
window of some jioition of light, but will do so i 
when the ohsiniction is such as to interfere with | 
the ordinaiy occupations of life. 

(3) A lateral obstruction may be such a nuisance ! 
aj3 to be restrained. — Clarke ij. Clark (1866), 1 j 
Ch. App. 10 ; 35 L. J. Ch. 151 ; 13 I.. T. 482 ; 30 , 
J. P. 20 ; 11 Jur. N. S. 914 ; 14 W. R. 115, L. C. ! 
AnnofiUiotiH : — Ah to (1) Coiud. Pont r. Auction Mart Co., i 

iqitfrim V, Auction Mart Co., Mci-corH' Co. r. Auction i 
Mart (Jo. (1866), L. Jt. 2 Eq. 238 ; Martin r. Ucadon (1866), . 
L. R. 2 Kq. 425 ; VVarron r. Ri*own, 11900] 2 Q. B. 722. i 
Refd. PotlH r. Smith (1868). 18 L. T. 629. Ah to (2) ' 
Apprvd. Piircll r. Pritcbai*d ( 1 86.')), I C^h. App. 2 1 1. Conra. > 
Pont r. Anction Mart. Co., JMlgrrim v. Auction Marl (^o., 
Morcci*H’ (Jo. c. Auction Mart Co. (1866), L. R. 2 Eq. 238 ; 
Lyon i\ Pilllinoro (1866), 14 L. T. 183 ; ItobHon r. Whit- - 
tinffham (1866), 1 C’h. App. 442 ; Smith v. Owen (1866), ' 
35 L. J. Ch. 317. Diftd. Goit t\ Clark (1808), 18 L. T. 


343. Consd. Kolk V. Pearson 
Warren v. Brown, fl900] 2 Q. B. 722 ; Colls i — 
Colonial Stores, [1904] A. C. 179. Refd. Lanfranohi r. 


0 Ch. App. 809 ; 
v. Homo & 


Maokonzio (1867)'. L. R. 4 Kq. 421 Maguire r. Grattan 
•* ''89; JoUy v. Kiue (1906), 95 L. 1. 


16 W. R. 1189; „ 

666. Ah to (3) Apprvd. City of London Brewery Co. v. 
Tonnant (1873), 9 Ch. App. 212. Refd. Dent v. Auction 
Mart Co.. Pilgrim v. Auction Mart Co., Mercers^ Co. v. 
Auction Mart Co, (1866), L. R. 2 Eq. 238. 

919 . .] — The ct. will not grant an injunc- 

tion to restrain the erection of a building on account 
of its obstiucting pltf.’s light, unless pltf. can show 
that he will sustain substantial damage. If lie 
cannot do this, his ground of application to the ci. 
fails, & no inquiry will be granted os to damages, 
& the bill will be altogether dismissed, but without 
prejudice to an aetion at law. — ^Robson v, Whit- 
TINGHAM (1866), 1 Ch. App. 442 ; 35 D. J. Ch. 227 ; 

13 J.. T. 730 ; 30 J. P. 179 ; 12 Jur. N. S. 40 ; 

14 W. R. 201, L. JJ. 

AnnoUetions : — Coned. Pent v. Auction Mart Co., Pilgrim i’. 
Tho Same, Morcors’ Co. r. The Sanu^ (1866), L. R. 2 Eq. 
238 ; Plcklnson v. Harbottlo (1873), 28 1 j. T. 186. Refd. 
Martin r. Headon (1866), L. U. 2 Eq. 425 ; Goi't v. Clark 
(1868), 18 L. T. 343 ; Maguire r. Grattan (1868), 16 W. R. 
1189; Wanuii v. Brown, I1900J 2 (i. B. 722 ; Colls v. 
Homo & Colonial Stores, 11904 J A. C. 179. 

920 . .] — (1) The owner of ancient lights 

is entitled not only to suflicient light f(>r the pur- 
I>ose of his then business, but to all the light wdiicli 
he had cnjtiyed previously to the interruption 
souglit to be restrained. 

(2) Where an injunction was granted to restrain 
the interruption of an ancient light, the ct. gave 
deft, leave to apply in order to ascertain whether 
any building which ho might propose to ercjct 
would cause such an interruption. 

Pltfs. are entitled to an injunction restraining 
deft, from erecting any building so as to darken, 
injure, or obstruct any of the ancient lights of 
pltf. as same w'ere enjoyed previously to the taking 
down by deft, of his buUdings on the opposite 
side of the Btroc*t, & also from permitting to re- 
main any buildings already erected, whicli will 
cause any such obsiruc;tion. Whether the biiild- 
ingb already erected not exactly opi>osite to pltfs.’ 
messuage will have that ellect when the whole of 
deft.’s buildings arc finished, is a matter on which 
the evidence does not enable me to come to any 
satisfactory conclusion, & 1 am therefore obliged 
to frame the.jjocree in this general form, leaving it 
to pltfs. to apply by notice in casci the terms of 
the injunction are violated. I shall, however, be 
willing fo introduce a pitiviso into the order 
siinilai* to tliat adopted in Sio/ce v. City Offices 
Company, No. 1473, jjost, enabling the parties to 
come befoi*e the chief clerk in ord(*i* to have it 
ascertained whether any proposed addition to tlie 
building will or will not be a violation of the 
injunction ; & it must also in like manner be left 
open to pltfs. to sliow, if they can, that the 
buildings already erected materially inttjrferc 
with the light heretofore enjoyed by them (IjORD 
(^RANVVORTH, C.). — YaTE« t’. JACK (1866), 1 Ch. 
App. 295 ; 35 L. J. Ch. 539 ; 14 L. T. 151 ; 30 
J. P. 321 ; 12 .liir. N. S. 305 ; 14 W. R. 618, E. C. 
Annotationn : — to (1) Consd. Dent v. Auctiuii Mart Co., 
l^llgriiii V. Tho Same, Morcoiw* Co. v. Tho Somo (1866), 
L. R. 2 Eq. 238 ; Martin i>. Hoadon (1806), L. R. 2 Eq. 
425 ; CJolcraCt v. Thompson (1867), 15 W. R. 387 ; Lan- 
franchi v, Mackoiizio (1867), L. R. 4 Eq. 421 ; Gort v. 
CJlark (1868), 18 L. T. 343 ; Youngo v. IShapor (1872), 
27 L. T. 643 ; Aynsloy v. Glover (1874), L. R. 18 Eq. 
544. Apprvd. Hackott r. Baiss (1875), L. R. 20 Kq. 494. 
Cox^. CJolls r. Homo & Colonial Ston*s, (1904] A. C. 179. 
Refd. Senior r. PawHOii (1866), L. K. 3 Eq. 330 ; Kelk v. 
Poarsou (1870), 23 L. T. 458 ; Moore r. Hull (1878), 
3 Q. B. I). 178 ; Cooper t\ Stmker (1888), 40 Ch. D. 21 ; 
Picker r. I’opham, Radford (1890), 63 L. T. 379 ; Jordoson 
r, Sutton, Southcoatos, tic Hrypool Gas C<». (1898), 67 
L. J. Ch. 066 : Warron r. Brown, [1902] 1 K. B. 15 ; 
Ambler V. Gordon, [1905] 1 K. B. 417 ; Woodv. Conway 
Corpn., [1914] 2 Ch. 47. As to (2) Consd. Haokott v. 
Baiss (1875), L. R. 20 Eq. 494 ; Smith v. Baxter, [1900] 
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2 Ch. 138, BeZd. A.-(l. v. Coluey Hatch Lunatic Asylum 
(1868), 4 Ch. At>p. 146; Itolason v. Levy (1868), 17 
L. T. 641 ; Ayniuoy v. Olovor (1874), L. U. 18 Eq. .'>44 ; 
Lawrence t», Horton (1890), 59 L. J. Cli. 440 : ('oils r. 
Homo 8c Colonial Stores, 11904] A. C. 179 ; HlKSrins v. 
Betts, [1905] 2 Ch. 210. 

921. .] — (1) There is no distinction between 

the right to light & air in regard to town liousbs & 
country houses. 

(2) Pltf. having proved that one-half of the sky 
area which had previously been open to him was 
shut out by deft.’s new building, & that he had 
been obliged, owing to the diminution of light, to 
remove his workmen from where they had formerly 
worked to another portion of his premises : — 
JFIeld : he was entitled to relief, but as pai't of 
deft.’s building had been erected, & os no man- 
datory injunction was prayed, an inquiry was 
directed as to the amount of damages sustained 
by pltf. — ^M artin v. Headon (1866), L. Jt. 2 Eq. ' 
425 ; 35 L. J. C^h. 602 ; 14 L. T. 585 ; 30 J. 1\ 
742 ; 12 Jur. N. S. 387 ; 14 W. H. 723. 

Ann4}UtHoiiH : — Ah to (2) FoUd. Wcbl» v. Hunt (18(h>). 12 | 
.fur. M. S. .'>58. Refd. Dickinson v. IlarhoUio (1873), i 
28 L. T. 186 ; Warron v. Brown, [1900] 2 Q. B. 722. ! 


j sensible diminution of light, so as to make pltf.’s 
premises less available for the purposes of occupa- 
tion or business, to which they were then, or might 
thei*eafter, be made applicable, ds that the d^a^s 
I wei‘e to be estimated according to the diminution 
j of value of the premises for such purposes : — 
Held : this was a right direction, on the ground 
that the puiposes for which the premises had 
actually been used while the liglit had been en- 
joyed W('r<i not the proper measure of the right. — 
Moore v. Hall (1878), 3 Q. B. D. 178 ; 47 
L. J. Q. B. 334 ; 38 L. T. 419 ; 42 J. P. 343 ; 20 
W. R. 401, I). C. 

AnnotaiionH : Consd. Dalton r. Angus (1881), 6 App. Cos. 
740 : A.-C. V. Queen Anne Garden 8c Mansions Co. 

(1889), 60 L. T. 759 ; Dicker v. Popham, Iladford (1890), 
63 L. T. 379 ; Warnm Brown, [1900] 2 Q. B. 722. 
Apld. Grimtli V. Cluy, 11912] 1 Ch. 291. Re!d. Corbott 
r. Jonas, [1892] 3 Ch. 137 ; Colls v. Homo 8c (Colonial 
Htores, [1901] A. C. 179 ; Slack v. Leeds Industrial Co-op. 
Soc., [1923] 1 C?h. 431. 

928. .] —Where a person has no special 

riglit to an extraordinary amount of light, he is 
subject to be deprived of a portion of the ligiit 
which he may enjoy, & yet have no ground of 


922. W., residing near Fenchurcli i action so long as the light left to him is such as 

Strcjei, l^ndon, had ancient windows looking Permits hini all the re^onablc enjoyment of his 


into an archway &> passage passing under part, of 
his house towards the rear, & also a skylight near 
a cottage belonging to 11 ., w'ho pulled down the 
(ujttage & commenced a building intended to be 


premises without interfering with any ordinary 
& reasonable use to which he desiiH^s to put them. — • 
Simmons v. Kruszinski (1887), 3 T. H. R. 290. 
929. .] — In considering the question of 


very lofty, iimnediately facing the end of the }'.*“* to relief for interference with ancient 
archway passage. On a written notice fi-orn W. Jishts, there is no rule of law that the owner or 
they desisted, but seven months after, when the tenant of the house is entitled only to so much light 
cts. were not sitting, suddenly recommenced, & **''* come ui> to some imaginary standp'd or 

carried up the wall to a gn^at height before a, bill measure as to what the house may ordinarily 
could be filed or an wferim order for an mi unction Iiurposes of habitation or business, 

obtained, which was done as soon as possible, to The queslion is essentially one of compMison— 
restrain raising any buildings so as to obstruct wJietlier by lyason of the deprivation of light the 
jiltf.’s light & ail, & the enjoyment of his anci(>nt substantially less comfpitable than it was 

liglils, & for damages. On the evidence at the before, haying regard to tlus ordmary uses by way 
hearing, & measurement of sky area -.- Held : habitation or business to which the lioiiso has 

pltf. was entitled to datiages.- -W ebb v. Hunt been put or may reasonably bo supposed to bo 
(1800), 12 Jur. N. S. 558 ; 14 W. B. 725. capable of being put. 

923. .]—(!) Prescription Act, 1832 (c. 71), , Oeitiun trade prt-miscs contamed ancient lighto 

confers, by virtue of twenty yc.ars’ undisturbed to which the flow of light was full & uninterrupted. 
enjojTneiii., an absolute right to the amount of 1 riiirmg the lattor part only of the stotutory period 
light passing through ancient windows, & this i of fvwenty years lieforcs action, & at the time the 
without reference to the particular purpose for , aerton was brought, liie promiws wen* used by 
which the premises have been used. : «;ieeptional quantity 

. ( 2 ) The ct. will not interfere by mandatory i & quahty of hght. Deft, ercctod a budding which 
injunction, u^css the amount of light iiitcrciqited I substontially iiitcrfon.d with the light coming to 
is substantial, but will' leave the party aggrieved ® windows, & so darkened the promises as to 

to his i.emedy at law. — Oauchakt v. 'riionrsoN leave an amount of light sullicicnt only for pur- 
(18«7), 31 J.P.«75; 15 W.Jt.387,L. O.; prerioMS Poses of ordinary habitation or business, «c 
proceedinga (1866) .36 Bear 556 materudly insumcient for the special requirements 

AanoMion« ,-Aa ««’(!) Consd. Colls r. Homo & Colonial w 

Stores. [1904] A. (\ 179. Reid. Cooper Straker (1888), lij(hts had been substantially interfered with by 
Warren v. Brown, [1900] 2 Q. B. 722. defis.* baildin^. & the user of pltfs,’ iiremiscs for 
14 Ch. I). 2^^.* Kntffland v, Kliio (1880), puri)ose of a special business requiring much 

QOA ’ ’ T* -r^ . lid it was not unrciasonable, pltfs. wore entitled 

09 A N‘>- 812, ante. | damages for the inU-rfoA^nco.— W abbkn v. 

I'lgbt conferred or rccog- HiwnvN, |1!>02J 1 K. H. 15; 71 D. J. K. B. 12; 
A 882 (c. 71), is an j g 5 l,. q*. 444 . 50 \V. Jl. 1)7 ; 18 T. L. R. 55 ; 46 


tiKo 1 A • J ^ ^ j 00 LJ, j. , itu VY . JV. If I , XO 4V. ^ ‘ttJ 

' I? 1 * ' indefeasible right to th<i <‘njoynient of Jq, 50 ^ (j. a. 

" without reference to the iiurpose for | Annolnliotm Consd. J*a?■k<^r u. Stanley (1902), 50 \N'. JL 

winch it is used. 282 ; CoUh i’. Homo & (Colonial Storew, [1904 ] A. C. 179. 

(2) Mandatory injunction granted on an inter- 1 930. .j — CJ olls v . Home & Colonial 

application, deft, against whom it was ! Stores, I/fd., No. 830, ante. 

sought faOmg to show that the buildings he was I 931. .] — Higgins v . B^rrs, No. 829, ante. 

erecting would not mateiially interfere with pltf.’s ; 932. .1 — Applt. built a houstj near i*esp.’s 

lights. — ^Y ounge V. Shaper (1872), 27 house in a Ijondon suburb Ac thereby obstructed 


— Higgins v. Bkitts, No. 829, ante. 
— Applt. built a house near i*esp.*s 


-T.643;"21W.B. 135. 

TO6. .] — City op London Brewery Co. 

Tennant, No. 475, ante. 


its ancient lights. In an action by resp. against 
applt- Kekewieh, J., found as a fa(?t the obstruc- 
tion amounted to a nuisance, but in the coursci 


927.^ -J , — 121 action for the obstruction of liis judgment said that the room in question 

M ancient lights, the judge directed the jury that j was “ still a well-lighted room *’ : — ’■Held : there 
vUey were to consider whether there had been a was evidence to justify the iinding os to a 
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Sect 4 , — Exierd of caneimnl: Sub-aect, 1, B. ; sub- , 
aecia, 2 cfc 3,1 

nuisance, there was nothing in the decision ' 
inconsistent with the principle Laid down in Colls 
V. Home & Colonial Stores, No. 830, ante , — 
Jolly v, Kine, [1007] A. C, 1 ; 76 L. J. Ch. 1 ; 

05 L. T. 656 ; 23 T. L. 11, 1 ; 51 Sol. Jo. 11, H. L. ; 
ajfg, S. CJ. sub nom. Kink v. Joijly, [1005] 1 Ch. 
480, O. A. 

AntwUitiom : — Consd. l*aul r. llubHoii (lOH), 83 L. J. P. (J. 

304 ; Houro v. MoAlpino, 11023] 1 Ch. 167. Reid. 

lliffffltiH r. Jiutt-8, [1005] 2 Ch. 210 ; Palro v. Marrablo, 

[1013] 2 Ch. 421. 

933. .] — Paul v, Robson, No. 010, ante, 

934. .J — Pltfs. who were stuff & woollen 

uierchants at Bradford, had enjoyed for more 
than iwe-nty years free & practically uninterrupted 
access of an exceptiomUly good liglit to their 
warehouscj. Defts. proposed to erect a new build- | 
iug 73 feet higli separated from pltfs.’ warehouse 
on the south by B. street, 45 feet wide. On this ' 
frontage of i>ltfs.’ warehouse there were 36 
windows, six on the ground lloor & on eacli of the 
live floors above it. The expcjrt evidence was 
that, although the direct light to four of the 
windows on the ground floor A:- first floor dir(^ctly 
opposite to the proposcul new building would be 
intercepk'd lx> a vei^ large extent, th(»se rooms 
would still ho well lighted, no case was made 
out in r<»spect of the other fourteim Avindows in 
B. street* alleged <x) be. seriously affected. In a 
(juia timet action by pltfs. to restrain the erection 
of the pi*oposed L)uilding ; — Held : inasmuch as 
the ff)ur rooms sp(*cially affected W' iild still remain 
well lighkd moms, the warehouse would possess, 
cm the evidence, an unusually large amount of 
light for the carrying on of tJie business having 
regtud to ils locality. Pltfs., therefore, had not 
established an actionable nuisance or th(' in- 
sulliciency of th(^ light which mnaimd, no j 
injunction would be grant'd.- Semon (Ciiakijsh) i 

6 (V). r, Biiadpobd (Vihpn., (1922] 2 Ch. 737 ; 91 
L. J. Ch, 602 ; 127 L. T. 800 ; 66 Sol. Jo. 648. 

- Dwelling-houses.] - Nos. 911-913, 915- 
918, 92 i, 926-928, 930 932. ante, 

Business premises.] - aSVc Nos. IMI, 912, 

oi l, 919 923. 925 930, 931, ante. 


SUB-HK(!T. 2. — ’J’llK PoilTY-FlVK DeCUEES RuLE. 

935. No fixed rule as to amount of light.]- - Coixs 
r. Home & Colonial Stores, Ltd., No. 830, 
ante. 

936. Application of rule.] -(1) The ct. will not 
in an ordinary case restrain the enaction of a 
building the light of wliich above an ancient light 
is not gr(‘ater than 1 he distance fi-om the light . 

(2) \Vher(‘, pending the litigation, deft, had con- 
tinued the building complained of, a mandatory 
injunction was granted on motion.— Bmadel v. 
PiauiY (1866), L. R. 3 Kq. 165; 15 L. T. 345; 
15 W. R. 120; subsequent prorenUuqs (1808), 19 
L. ’J\ 760. 

937. .] — When* a building was being 

erected in a somewhat narrow street in the City of 
Ixmdon, A: liad alivady reached a lioigiii which 
would subt^md an angle of 45 degivcs at the foot 


of the ancient lights of pltf. s houses on 
opposite side of the street ; — HeJd : pltf. was 
entitled to an injunction restraining the raising 
the new building to a greater height. — H ackbtt 
V. Baibs (1875), L. R. 20 Eq. 494 ; 46 L. J. Ch. 13. 
Annotations: — Bh^ld. Thood v. £)obenham (1876), 2 Ch. D. 

105. ebnsd. Parker v. First Avenue Hotel Co. (1883), 

24 Ch. D. 282. Lawrenoo v, Horton (1890), 62 

L. T. 749. 

938. Metropolis Management Amendment 

Act, 1862 (c. 102).] — An ancient light of pltf., a 
sculptor, had a north aspect, in a street 31 feet 
wide. Defts.’ buildings on the opposite side of 
the street were, as to part, exactly 31 feet high, 
as to the other part, a little less than that height. 
Tliey claimed to have a statutory right to raise 
their buildings to a height which would subtend 
an angle of 45 degrees measured from a base line 
level with the centre of pltf.’s light : — Held : the 
statutory regulation according to the above Act 
as to the height of building in streets was not to 
be taken as limiting the right by prescription to 
ancient lights, but such right depended upon the 
degree*, k, amount of obscuration in each particular 
case. — Theed v. Debknham (1870), 2 Ch. D. 165 ; 
24 W. R. 775, 

Annotdtion : — Apprvd. r. Homo & Colonial Sl.oitjs, 

[1904] A. C. 179. 

939. Rule not conclusive — Primft facie evidence 
against interference.] — (’ity of London Brewery 
Co. V. Tennant, No. 475, ante. 

940. Not rule or presumption of law — Test to 
guide coivt.] — An ancient clmrch in the (Mty of 
London was vesk*d in the Lcclesiastical C^oinrs., 
upon trust to pidl down the building, dispose of 
tlio mat/crials, k sell the* site. They pulled 
down the church, k the site was still vacant. 
Deft., who had become the owner of land foniterly 
pari of tile gleb(» of tlie church, on wdiich some 
low buildings had stood, commenced the ercetion 
of buildings which, if completed, would have 
materially obstruc'ied the access of light t^o 
windows occupying same position as those of the 
late church. The Kcclesiastical (Jomrs. com- 
menced an iiction to restrain the erection of the 
l>ropo8od buildings : — Held : (1) the fact of there 
being no existing windows the access of light to 
which would be interfered with, wiis no objection 
to the granting an injunction if the right to access 
of light liad not been abandoned ; (2) the I<]cch^- 
siastical (Jomi’s. had power to sell the site, with 
all t he easements wliich liad been enjoyed by the 
chui'ch, so that if tlio church had ancient liglits 
the purchaser would have the benefit of them ; 

(3) although the freehold of both the church k 
the glebe liad throughout been vested in the 
rector there was no such manifest impossibility 
for the church to have a title by prescription or 
grant to access of light over the glebe as to induce 
the ct. to refuse an interim injunction till the 
trial. Semblc : such an easement might be 
effectually created. 

(4) The angle of 45 degi*ees is not taken from 
the windows, but from tlie top of one house to 
the level of the street on the otlier side. 

(5) We must consider whetlier there is a sub- 
stantial interference with the light, ha\’ing i*egard 
to the use to which tlie building in this place will 
be put (CJOTTON, L.J,). 


PART Vlll. SF.CT. 4, SUB-SECT. 2. 

939 i. liute not conclusive — l^ritnd 
facie evidence- asuinst interference ,] — 
’rito l.'i nilo is not a positivo 

vnlu of law, but is a oirouiiistauco which 
the ct. may take into cotisidcratiou, & 
is rspctdalfy vulimUlo when the proof 
of the ohscnratloii is not definite or 
satisfactory.— DfcLiii & London Bank 


r. Ukm L.vl Dim* (1887), 1. L. IL 14 
Cole. 839.— IND. 

939 ii. .1 — In a suit fur an 

injniictlou to restrain deft, from 
obstmctfiifir tbo access of liirht ^ nir 
to pltf.’s window’s the lower ct. flrrauted 
on injunction sokdy on the ccroimd that 
deft.’s new’ building left pltf. with loss 
than 45 dcffrces of light, k disponsod 


with any further evidence : — Held : 
the ct, was ill error. — CJ uotai.al 
Momani.al r. Lai.li'Uhai Subchand 
(1905), 1. L. IL 29 Bom. 157.— IND. 

940 i. yot rule or presumption of law 
— Test to guide coitrf.]— There is no 
greater liberty of obstructing ancient 
lights in largo & populous cities than 
in the oiicn country ; nor is the right 
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(U) There is no rule of law, no rule of evidence, & 
no presumption, except of the very slightest kind, 
that, where the angular height of an erection is 
less that 45 degrees, the access of light is not 
substantially interfered with (James, li.J.)- — 
Ecctjesiastical Comrs. Foil England v. Kino 
(1880), 14 Ch. D. 213; 49 L. J. Ch. 520; 42 
L. T. 201 ; 28 W. 11. 544, C. A. 

AnnoUtiions : — As to (1) Refd. Soott v. Papo (1886), 31 
Ch. D. 654. Aa to (2) Refd. i?c Eocl. Comrs. & Now City 
of Loudon Brewery Co.*s Contract, [1895) 1 Cb. 702 ; 
Urlfflth V. aay, [1912] 2 Ch. 291. As to (6) Refd. Parker 
r. First Avenue Hotel Co. (1883), 24 Ch. D. 282 ; Colls i>. 
Homo & Colonial Stores, 11904] A. C. 179. (feturally, 
Refd. Andrews v. Waite, [1907] 2 Ch. 500 ; Hyman v. 
Von Don Bersrh (1907), 77 L. J. Ch. 164. 

941. .] — Colls v. Home &; Colonial 

Stores, I/td., No. 830, ante. 

942. ^ Question of fact.] — (1) There is no 

conclusion of law that a building will not obstruct 
the light coming to a window if it permits the light 
to fall on the window at an angle of not less t/han 
15 degrees fi*om the vertical. (2) the question of 
the amount of obstruction is always a question of 
fact wliich depemds on the evidence in each cas(‘. 
Thonifore, a i)Itf. whose ancient light is obstructed 
is entitled to a judgment in general terms, without 
referring to the angle of incidence of the light, 
unless is some special evidence justifying 

the inseition of such a clause. — Parker v. First 
Avenue Uotkl Co. (1883), 24 Ch. 1). 282 ; 49 
J.. T. 318 ; 32 W. K. 105, C. A. 

ArtTMUition :-^As to (1) Refd. CoUs v. Homo & Colonial 
StoroH, [1901] A. C. 179. 


Sub-sect. 3. — Extraordinary ITser— User 
FOR Special I^rpose. 

948. Easement acquired by express grant 
Special purpose known to grantor.]— Tht*. right to 
an ancient light depends upon an implied coutra<;t ; 
hut there may bo a right to a light dei)cnding 
upon an express contract ; &, therefore, defts., 
who had become the revomoners of the prc^riiises, & 
who were about to diminisli their lessee’s ancient 
hglit, were, upon the principle of ancient light 
implied contract, & also expreas contract, as 
existing between landlord & tenant, restrained by 
injunction from obscuring the ancient light. - 
llEHz V. Union Hank op London (1854), 2 CilT. 

; 21 L. T. O. S. J37 ; J Jur. N. S. J27 ; 3 
W. It. 49 ; OG E. R. 287 ; auhscquenl proceedwr/s, 
2i L. T. O. S. 18G, L. JJ. 

.‘T-Apld. Lyon v. Dillimore (1866), 14 L. T. 183. 


944. Easement acquired by Implied grant-- 
What grant Implied.] — On a grant of land with 
buildings upon it there will only be implied a 
right l-o access of light for ordinary purposes which 
might reasonably be in the contemplation of the 
jiarties at the time of the grant, not to access 
of light for any special piinioscis requiring an 
unusual amount of light. 

A lease for eighty years was granted to pltfs.’ 
pied(^e^)i-s in title, wlio were architects, of cer- 
tain buildings in the city of London, erected by 
them in pursuance of a building agreement. 


Pltfs. bi'oiight an action to restrain deft., who was 
a subsequent lessee of an adjoining building from 
the same lessors, from obstiTicting the access of 
light to pltfs.’ building. The obstiniction was not 
suHlcient to injuriou^y alTect the light enjoyed 
by pltfs. for ordinary business purposes, but 
prevented their user of the building for the business 
of wool-siunpling which required a special amount 
of light ; — //e/d : pltfs. liod no right to an amount 
of light siitlicJent for wool-sampling, which was a 
special purpose not in contemplation at the date 
of tlie original agreement. — (kiiiBETT v. Jonas, 

1 18921 3 Uh. 137 ; G2 L. J. Uh. 13 ; 07 J.. T. 191 ; 
3 R. 25. 

945. Easement .acquired by prescription — 

Whether special user lor twenty years necessary.] — 

Pltf. had been lessee of a dwelling-house in which 
he had, for nearly eight years, earned on business 
as a repairer of jewellery & watches : — Hetd : 
ho was cntitl<»d to damages against the owner of 
adjacemt premises who was in the process of con- 
structing a building which would occasion sucli an 
obstruction of idtf.’s light as to injure him in his 
business. 

l*ltf. has been in possession of Jiis liouse. for 
about seven years, iV: it is said tliat, bocausti has 
not been in enjoyment of the light for twenty 
years, lie can claim no i)ix)toction from an injury 
Uiat may accnic» to any specialty in his trade by 
its diminution. . . . Pltf. has a right to tia^ ct.’s 

protection (Stuart, V.U.). I^yon v. Dillimore 

(J8GG), 14 L. T. 183 ; 14 W. R. 511. 

946. - ,J — In order to establish the 

right to th<! access of an extraordinary amount of 
light necessary for a particular purjiose or busim^ss 
to an anci(»nt window ; open, uninterrupted, & 
known enjoyment of such light in the manner in 
which it is at present (*njoyed & (.-laimed must be 
shown f<jr a jieriod of twenty years. — L anfi{AN(jiii 
V. Mackenzie (18G7), L. U. 4 E<|. 121 ; 3G L. .1. UJi. 
518 ; IG I.. T. Ill ; 31 .1. P. G27 ; 15 W. H. GH. 

Annotations : — Folld. ItolaHoa v. Levy (1868), 17 L. T. 

641. Consd. Moore v. Hall (1K78), 3 Q. Jl. J). 178. N.P. 

LazaniH r. ArilHilc IMiotofcrniiliio (*o., (1897] 2 Ch. *ii4. 

Overd. Wantm r. Bniwii, 11902] 1 K. IL 15. Apprvd. 

CoIIh w. Hornv Ik, (/Olonial Ston*M, (1901] A. C. 179. R6fd. 

Dalton r. AnjfUH (18HI), 6 App. (^an. 740; JJickur v. 

J'ophain, UaUfonl (1800), O.'l L. T. 379 ; CorhtiUii. .lonas. 

(I802j ;i (3i. i;i7 ; Aniblor r. Ourdoii, 11005J 1 K. B. 417. 

947. .] — Pltf. had for fifteen years 

used an iqiper room in his house h)r the sptjcial 
jnirpose of drying tobacco. ^Fhere was a free 
flow of light &> air through this mom by means of 
two wimif>ws, one at each end of thci room, btith 
of them ancient lights. On motion for an injunc- 
tion to rc*strain deft, from raising the roof of his 
house to a height which would uc(;;i8ion somr;, but 
not a material, diminution of light to one of these 
windows : -//c/rf ; (1) as pltf. had not used this 
room for the special purpose for twenty yeai*s, lu? 
could claim no special right on that account ; 
(2) U) obtain an injunction he must sliow a material 
diminution in the quantity of light air required 
for the ordinary puri»ow^s of th<i room. -- J >ickinson 
r. Harbottlk (1873), 28 L. T. 18G. 

A7^}taliLoi: — As to (I ) Overd. Wuitcti v. Brown, [1902] 1 


t.o protection lliultcd by any positive 
fw of law, as by the circumstance 
JSSLi I'* decrees of elevation are loft 
unobstructed. — M ackkv t?. Scottish 

ASSURANX’K SOCIKTY 
(I87i), I. U. 11 i0(,, .541.— IR. 

PART VIII. SECT. 4, SUB-SECT. 3. 

/icrwd not com- 
f/ranted.1— A bill was 
uioQ b> a seed morchkiit to restrain 


j defts., who occupU^l adJatMUit. rtffiees, 
j from orectimr a new Imildiutc then in 
, progress, which he alleged would 
obstruct tlic access of light to un ancient 
! window of tlie rfjom In whieli Ikj had 
! sifted )i|a seeds for the previous 
1 seven been years : — Held: defts having 
; caused such diminution of light, us 
; notwithstanding certain iliuiTiluatiori 
: allorded by them, prevented pltf. fnnn 
< carrying on the delicate operation of 
! sifting seeds in the room, ho was 


. entitled to relief, allhougli lie had so 
used tljc nxnn for less than twenty 
' years, & siilfleient light remained in it 
' for the orrlinary purjuiHus of a dwolling- 
Iiouwj.-'Mackisv V. Hcottihii Winowrt’ 
Fi/Nfi Ahsukancr Society (J877), 
1. it. 11 Ell. 511.— IR. 

n. Easement acquired by prescript 
lion .] — Upon premises situated on one 
side of a street, their owner erected 
* buildings which, when raised to tbo 
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Sect, A . — Enctenl of cacenicnt : Suh-aeci, 3. Sect, 5 : 

Sy^i’secia. 1 & 2, A , ja) <fc (6). ] 

948. .] — A.-G. V, Queen Anne 

Garden & Mansions Co., No. 8.51, ante, 

. 949 , ,] — A pltf. who has acquired a 

prescriptive right to the access of light to his 
ancient windows, but who has only used such 
light for an extraordinary or special purpose for 
a period less than twenty years, is nevertheless 
entitled to a mandatory injunction to prevent any 
serious inttjrfercnce with the tkccess of light as 
enjoyed for the special purpose. — Lazauus v 
Autistic J^iotographic Co., [1807] 2 (?h. 214 ; 
m L. .J. Ch. 522 ; 70 L. T. 457 ; 45 W. K. 614 ; 
41 Sol. .To. 451. 

AmwUiiiim : — Reid. Wurmi v. Brown, [1900] 2 Q. B. 722. 

950 , ,] — Warren v. Brown, No. 

020, ante, 

951, .] — Although less than twenty 

yi'am liave elapsed since an ancient light has been 
used for a business ref|uiring a special quantity of 
liglit, & although such business (!ould not liave been 
(tarried on but for the enlarg(.'inent of tlie ancient 
liglit, which (mlai’gement was made within that 
jK'riod : - Held : the light, so far as anci(?nt, must 
not be subst/antially int<‘ifered with, & tlie ct. 
would tak» iiilx) (Hinsid (‘ration tJie nature of tlu; 
business. — Parker v. Stani.pjy (W. 1*\) & (Jo., 
J/ri). (1002), .50 W. It. 2S2. 

962. ,] — (1) A right to a special 

amount of light iKHU'Hsary for a ])arlicular busin(‘SH 
cannot be tuHpiinHl by twent y years’ enjoyment 
to t.he knowledge of the owner « f the servient 
ti*neinent. 

(2) In considiM'ing th<‘ question of the right to 
reli(*f for int-erf(‘! ence with ancient lights, it is a 
(|U(‘stiou of fact wlietht*!* the user of the premises 
is on(< which requir(‘8 an ordinary or a speidal 
amount of light.. It cannot b(» jiredicaU^d as a 
matter of law wdietlu*!* any iiartic'ular biisiiu^ss, 
c.f/., an aichi(.(*ct’s, is an ordinary business in the 
s(‘nH<' tliat it only inquires an ordinary amount of 
light.— Am in. PJR v. Gordon, |UH).5J 1 K. B. 417; 
74 \u .1. K. B. 18.5; 02 L, T. 06; 21 T. L, \i, 205. 
AmmluHtm : Refd. lliggiiiM t'. 1 1905] 2 (^h. 210. 

953 . Knowledge of servient owner.] ~ 

(1) Wh(M*t‘ substantial damag(*s, as distinguished 
from some £5 or £10, will be given at law' b'r 
intc'rft'ivnce with liglit, tlu' et. will interpose by 
injunction for the ct. will not billow a man to 
infli(;(. an injury upon his neighbour, aV. then 
]nirchas(^ him out w'ithout any Act of l^irliainent 
liaviug been obtained for that pui'iiose. 

(2) Nor if a pemm complaining of interference 
w’it Ji his light has olTeivd to witlidraw' his opiiosition 
for a fixed sum, w'ill t h(‘ ct. gather from that fact 
alone that tli(‘ damage is not iritqiarable, send 
the case to a jury to access the exact damage done. 
Were the ct, to do so, it would be conceding to 
pei*8on8 desirous of erecting buildings the existence 
of an unknown Act of J’arliamcnt, k, enabling them 
to force the side of pltf.'s right, not at his own 
valuation, but at the estimate of a jury. 

(3) It is clear that the right- of a person living 
in a tow'ii to protection from interference with his 


l^ht is not different from the right of a person 
living in the country. 

(4) The following defences arc useless : That 
pltfs. will still have as much light as many other 
persons ; that they might have made their windcjws 
larger ; that they had sometimes used Venetian 
blinds ; that a room said to be used for a certain 
purpose was not a good one for that purpose, & 
that it had been used for that purpose, clam ; k 
that defts. would face their buildings with glazed 
tiles. 

(.5) The doctrine of the ct. as to interference 
with air rests on nuisance. 

(6) The bcntiflt of sending a case of this kind to 
a jury is doubtful. Tlic jury can contribute 
nothing but the \iew ; & their view is ^ely to be 
prejudiced, since they sec only the existing state 
of the light, which may be equal to the ordinary 
state of the light in the neigljbourhood. 

(7) Interference with latciral light should be 
restrained ; for if it were not, all the neighbours 
round might obstruct the light, ^ so in many x^laces 
almost total darkness might be caused. 

(8) Form of order restraining the erection of 
buildings.- Dent v. Auction Mart (Jo., Pilgrim 
V, Same, Mercers’ (k>. r. Same (1806), L. B. 2 K(i. 
2.38 ; 35 ].. J. (Jh. 555 ; 14 L. T. 827 ; 30 .1. P. 
661 ; 12 Jur. N. S. 447 ; 14 AV. U. 709. 

AnnotatiovH : — As to (1) Refd. AVurroii v. Brown, 11900] 

2 g. B. 722 ; Oowper v. Laullor, fi90:il 2 Ch. 3:17. As 
U) (2) Refd. Stsnior i\ PawHou (ISOU), J., B. 3 Eq. 330. 
As U) (3) Folld. Aluitiii V. Uoadon (1306), L. 11. 2 Eq. 425. 
Refd. r, Smith (1H6H), 18 L. T, 029. As to (4) 

Apprvd. C^oIIh V. lloniii & Culouiul Stoixjfl, [3904] A. C. 
179. Refd. Martin v. Uoadon (186G), L. 11. 2 Eq. 42.5. 
As to (5) Refd. Bryant v. J.efevcr (1879), 4 t]. P. 1). 172^; 
JUiXH r. Gi-e*?ory (1890), 2.5 g. B. D. 481. As to (8) Apmd. 
(Jolls r. Homo & (](»lunial StoiVH. [1904] A. C. 179. Retd. 
Btuirlol V. IVrry (1808), 19 L. T. 700. denernllv, Consd. 
Lanfmnchi r. Muckoit/.j(M1807), Jt. 4 Eq. 421 : Ayunloy 
V, Glovri- (1874). L. U. 18 Eq. .541. Refd. Culcraft r. 
ThompHoii (1807), 1.5 W. ll. 387 ; Ividk r. Poarson (1870), 
23 L. T. 4.58; tMly of London Brewery Co. r. Teiiiiant 
(1873). 4.3 L. J. (.Ml. 457 ; Dickinson r. llarbottle (187.3), 
28 L. T. 180 ; Mooiv t'. Hall (1878), 3 g. B. I). 178 : A.-G. 
r. gucen Anm^ Ganlen ii: Mansions Co, (1889), 00 L. 'r. 
7.59; Dickm* v. Pophuin. Radford (1890), 03 L. T. 370. 
Mentd. Liiscombo r. Steor (1807). 17 L. 3\ 229; I’on- 
niiiKton r. Brinsop Hall (.’oul Co. (1877), .5 Ch. D. 709. 

954 . --J/ANElfAN(’HI r. MA(^KENZ1E, 
No. 916, rr/c. 

955. - Amrij!:r v, Gordon, No. 

9.52, (Uitc, 


Sk( 1. 5. - EXTINGUISHMENT. 

Sr u-sE( T. 1 . — By A cgriE.s( ence. 

See, ijeuerally. Part A’l., ante, 

956. In alteration of one servient tenement — 
Effect on burden on neighbouring servient tene- 
ment.] — An abstraction of light coining over 
adjoining propeity, acqui(;sced in or consented to 
by the owner of the dominant tenement, does not 
entirely negative liis right to an easement of light 
over other adjoining property, tliougli it does not 
give liim any further right ovct that second 
adjoining iiroperty so as to pi-event the erection of 
a building wdiich ho could not have, prevented had 
he not consented to the prior abstraction of light 


eavo -stone, obstnicted an ancient light 
in an opposite house. That obstnic- ' 
tloii prerented the ownt'r of this last- ' 
named house from using his ancient | 
light, in oxamiiilug oolonrs, etc., for 
wliich purpose that light was essential, 
'i'he ct . giuntcd a mandatory injunction 
to tako down the buildings. — C 'arson 
r. M’Krnzik (180.5), 18 Ir. Jnr. 337.— 
IR. 

PART VIII. SBCTT. 5. SUB-SECT. 1. 

o. 2n altcratioH of siTcicnt taiancnl 


— Burden of proof,] — Deft.'s building, 
w'hlch obstnictcd the access of light 
& air to pltf. "8 window’, began in May, 

& pltf. instituted his suit in July : 
— livid : primd fctcie, pltf. was entitled 
U) the ^elno^'al of the obstruction. Sc 
it w’os for deft, to show that the right 
! hod been lost by acquiescence. — 
Nanukisiior Baixiovan r. Bragu- 
BHAI l*liANVAL\BHDAV (1884), I. L. H. 

8 Bom. 95.— IND. 

p. l*arol aorecmcid,] — In un I 


action for obstructing light & air by 
the erection of a wall upon deft.’s 
premises, rout igiums to & against pltf.’s 
premi8(*s, deft, ivlied u)K>n an agriHuncnt 
entered into by former owners of the 
I'espeetive premises, reserving liberty 
to the then owner of deft.’s premises 
to build a wall which would or might 
obstruct light & air from pltf.’s pre- 
mises : — Held : the agreement, not 
being in WTiting, was InelToctiial to 
prevent the casement becoming tndo- 
looslblc after twenty years’ user. — 
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iver the first adjoining property. — ^Bailey (W. H.) 
& Son, I/td. v. Holbokn & Fhascatj, Ltii., [1011] 
1 Ch. 598 ; 83 L. J. Ch. 535 ; JIO L. T. 571 ; 58 
Sol. Jo. 321. 


Sub-sec^. 2. — By Ai/rEiiATiON op Dominant 
Tenement. 

A* J^lasementft acquired under J^rescripHon Aci, 
1832, and Similar Acts. 

(a) hi General. 

957. Necessity for intention of abandonment — 
Building pulled down.] — Ecclesiastical (^ombs. 
FOB Enoland V. Kino, No. 910, ante. 

958. .] — Oppeniieimeh v. Alex- 

ander (1892), 3(5 Sol. .)o. 7(59. 

959. .] — (1) The mere alteration of a 

building containing ancient lights without evidence 
of intention to abandon does not imply an abandon- 
ment of a statutory right, under 1 Prescription Act, 

1 832 ((j. 71 ), to the access & use of light to & for any 
building which may be substituU^d lor the original 
building : the intention to abandon the light 
must be clearly established by evidence. 

(2) The discretion given to the ct. by (hancery 
Amendment Act, 1858 (c. 27), s. 2, to award 
damages in substitution for an injunction in the 
case of a substantial interference with pltf .’s ancient 
lights, is a discretion to be exercised according to 
the facts of each particular case. Whei*e idtf. has, 
at t he trial, established his statutory right as against 
a dt»ft., who has erected a building causing a sub- 
st4intial intorftjrcnce with that right, the ct. will 
not comj)el him to accept damages or comi)ensation 
instead of an injunction, especially where deft, has, 
during the progress of the action, given an under- 
taking U> pull down if so ordered at the trial.- - 
(iUEENWooD V. Hounsky (188(5), 33 Ch. 1). 471 ; 
55 L. .1. Ch. 917 ; 55 L. T. 135 ; 35 W. K. 163. 
Aunotaiions :~Ah to (2) Consd. Martin v. Price, fl8U4] 1 

C'li. 27C. Reid. Dicker v. I*o))liaiii. Jtadfoni (18!)0), 6.‘5 

J.. T. 37S* ; (^owperr. Laicllcr, (11I03J 2 Ch. 337. 

(//) Fnlarqiny Old and Opening A'cm? Windows. 

960. Substantial identity of new & old windows 
— General rule.]— Sec m' r. Pape. No. 847, ante. 

961. Position of wall unaltered.] -Pltfs. 

^ defts. possessed premises opposite to each other 
in the city of J.ondon ; pltfs.’ premises, in which 
were windows which liad been used for more than 
twenty yeai-s, having been burnt down, pltfs. 
rihuilt them, but, in tluj newly erected building, 
tlu‘ windows were jdaced in different situations, 
w(»re of different sizes, 4fc altogether occupied more 
sf)ace than those in tlitj old building : some i)arts 
of the new windows coincided with some parfs of 
the old ones, but a great portion of the old & new 
windows did not coincuhs It was stated that 
“ defts. could not have obstructed the passage of 
light tc) such portions of the windows of idtfs.’ 
new building as were new, without at the same time 
obstructing the passage of light to such portions 
of pltfs.’ windows as were in the sites of the old 


I windows, to the extent stated in the declaration” ; 

! — Held : as none of the new windows occupied thc^ 
sam(? position as any one of the ancient windows 
i did, no light was acquired in respect of any of 
them against pltfs. — Hutchinson v. CopestaivJ-: 
(18(51), 9 C. B. N. S. 863 ; 31 E. J. C. V. 19 ; 5 
! L. T. 178 ; 8 Jur. N. S. 54 ; 9 W. K. 89(5 ; 142 
E. R. 340, Ex. Ch. 

Annotation Overd. Tapling v. Junes (ISG.'i), 11 H. L. C^as. 

290. Consd. Newsoii v. l*endor (1884), 27 Ch. D. 43. 

Reid. BinckoH r. Posh (1801), 11 C. H. N. S. 224 ; Hoott 

r. l»apu (1880), 31 Ch. 1). .'i.'il ; Wlgram v. Fryer (1887), 

.'iO L. J. Ch. 1098. 

962. .] — A paiiy possessed of ancient 

I light/S has a right to attquire an increased access 
of light & air if he can do so without altering the 
I aperfure, & this docs not create a new easement ; 
the (jwner of an ancient light is entitled to ust^ it 
in any manner lui pleases, by obstructing, (opening 
or protecting it, or by talting away old widow- 
frames & substituting new ones of a much less size 
& thickness, so that he does not exttmd tin? apertures 
itself, & the intrusion upon a neighbour’s priv^acy 
is not a ground for interferemee either at law or in 
equity. — T urner v. Spooner (18(51), I Ditw. k- 
i Sm. 467 ; 30 E. J. Ch. 801 ; 4 E. T. 732; 25 
I J. P. 4(57 ; 7 .lur. N. S. 1068 ; 9 W. It. 681 ; (52 
I E. K. 457. 

I 963. .]-B. alleged that in 1864, he 

had obtained the consent of tlui A. (/O., the owners 
of an adjoining t^^nement, to open two windows in 
a party wall separating the. two teiiemtints. B. 
had previously opemed throe other windows in 
■; the party wall. In 1875 th<% A. Co. serveni B. wil-h 
I notice that they intend(Mi blocking up all live 
i windows. The three* windows in 1875 had boon 
opened up (;ighte(*n yeam. Evidence of consent 
upon the A. Co.’s part to B.’s opening tlie two 
windows was admitted by the judge who said that 
i such constant was fully proved as to the two 
windows, & that as to (lie other three? aft<jr eightt*en 
I years a previous consent to op(?n them must be? 
i implied. On a.i)peal ; - //c/f/ ; the evidence of 
' consent wiJis inadinissiblt*, & ns the oth<!r thiH 3 (? 

' windows were not anedent lights i»ltf.’s ciisc as to 
' the five windows failed.-- B ourke r. Alexandra 
Hotel Co., Etd. (1877), 25 W. IE 782, C. A 

904 , — .] — In 181)8 thn?e cottages con- 

; taining ancient lights were pull(?d <lown, & a large 
' warehouse built on tladr site (?ontiiining three large 
I windows, 'riiere was ncj evidence! on which tlu* 

' ct. could ndy ns to th<* position of th(i windows in 
; the cottages, though it was admitt(*d that small 
' ijarfs of the new windows might occupy portions 
of space; through whi<;h light was admitted 1 ^) 
the collages: — Held: in the absence of evi- 
: denco as to the position of the anci(*nt lights, the* 
easement could not be maintained lis to the 
new building.— F owlerk v. Walker (1881), 51 
E. J. Ch. 443, C. A. 

AnnotatUms : — FoUd. IVndarnuH v. Monro, [1892] 1 (Jh. Oil. 

Reid. BullcrH V. Dhskinson (188.0), 29 Ch. D. 1.0.0; Scott 

V. J»apo (1886), 31 Ch. J). .0.04. 

965. .] — (k)LEMAN V. Kirkaldv, 

. [18821 W. N. 163. 


JuDGic V. Lowe (1873), I. R. 7 C. L. 

291. —IR. 

Q* .] — Pltfs. owned two con- 

1^10118 buildlnsrs, one siiifde -storied & 
other of three stories. When the 
biffher build iiitf was erected the esastem 
wall thereof was erected upon the 
western waU of the lowtsr bulldlnflf. 
Ihe lot on which the lower building: 
KU)od was sold to dc;fts., but at the 
time of sale the common wall was 
cxprj^Mly reserved as the sole property 
of pltfs. The deed of sale providc<l 
that ** the sellers hereby waive any 


right in the inattcfr of lights oh at 
present existing in the eastern wall of 
their property adjoining,” i.e., the wall 
in question. Defts. thereafter raised 
their building a 8ton!y with the result 
that the heightening of the root 
caused a darkening of pltfs.* lights In 
the w’all : — Held : pltfs. could not com- 
plain of such darkening as they hwl 
waived their right as to existing lights 
in the eastern wall of their prop«3rt.y. — 
WuiTAKKH. PATKRSfJN 6C BLOKES, 

Ltd. V, Huohk 8 & Co. (1907), k. D. C. 

4.- S. AF. 


PART Vlll. SECT. 5, SUB-SECT. 2. - 
A. (b). 

060 i. SubHifintlal identitif of new <f* 
old vniuiowB — (General n/te.] -The title 
to light acriuircsl under Prescription 
Act, 1832 (c. 71), by a twenty years* 
enjoyment is a right to a certain amount 
of light only, & does not prevent the 
owner of one of the adjacent tenements 
from altering the aperture thmugh 
which that amount of light appixan'lies. 
— Maociuk r. OKA'rrAN ( 1868 ;, li; 
W. R. 1189.- IR. 
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Sect, 5. — Exiinguishtnent : Suh-sect, 2, A. (6) 

(cM 

966. .] — Pltfs. being the owners of 

an ancient building wliicli had numerous windows 
pulled it down rebuilt it. A few of the windows 
in th»i Hfjw house included the space occuiiied by 
anci(?nt windows, but were of larger dimensions ; 
several otliors included some portion of the space 
occupied by ancient windows ; &, in some cases, 
the spacres occuiiied by ancient windows were 
(entirely built up in the new house. Defts. com- 
menced build a house on the opposite side 
of the* street, whicli if compleUsd accfirding to the 
plans would matoiiolly intt*rfcre with the light 
coming to ])ltfs’. windows. On a motion for an 
interim injunction 7/cZd : jdtfs. had sliown an 
intontion lx» preserve, not to abandon, their 
anci(*nt- lights, & there was a fair question of right 
1o b(^ tried at tlio hearing, &. considering that the 
balanci* of convenience was in favour of granting 
an injunction ratl)(*r than of allowing defts. to 
complete their building witJi an und(*rtaking to 
j)ull it down if requiivd i-o dt> so, an injunction 
would be granted till the hr*aring. — N p3Wson v, 
Penoku (ISHi), 27 Oh. I). i;j; 52 I.. T. h; 

W. U. 243, V, A. 

Atmojaiunnt Consd. SiujU v. Piipo (lft8(>), 31 C^h. 1). 554. 

Refd. WlKiain V. Kryor (l«87). .00 L. J. (Jh. 1008 ; Sniiili 

V. Baxter, [1000] 2 tOi. 138. 

967. J — Wluue a new building lias 

boon (‘rcfU'd on thes sito of an ancient building, 
in order to j*ni.itle th(^ owner of i-ht^ new building 
to access of light, it is necessary to show that some 
dc‘llntHl paii of an anci(*nt window admitted aiJoess 
of light through tlu^ spaeo occupi* d by a dc*fined 
paH of an existing window. — 1*eni)AUVRs v, 
Monko, 11892] 1 Vh, (ill ; <iJ L. .1. Oh. 491; 8 
T. I.. It. ,388. 

968. Position of wall altered — Building set 

back.] — (1) A building eontnining ancient lights 
Wfis ])u]]od down & riqdaccd by another, in wdiieh 
f lu*- fmnt was set ha(.*k & a dormer windtiw con- 
vorttMi into a skylight : Held : the I'ight to access 
of light was not lost.. 

Any siibsiantial alU*ration in the plane of the 
wimlows desti^oys ihi* right (.Trs.‘ 4EL, M.ll.). 

Ulie light r(*mnins wliere any portion of the 
light which would havi* passed over the servient 
tenement througli the old w’iudows passes also 
f hi-ough the new windows (Fuy, .1.). 

(2) The Ot. of Vh. has jurisdiction to eutertain 
on application for an injunction against the com- 
mission or (^ontimian(!o of any wrongful act, 
to award damages in addition to or in substitution 
for Hucli injunction (.Iksskl, M.K.).- -National 
l^oviNtiAL VijiTXi Glass Inspbanc^e Oo. v. 
Prudential Assukance Co. (1877), 6 Ch. D. 757 ; 
40 J. Cb. 871 ; 37 P. T. 01 ; 20 W. R. 20. 
AtmolalUms .—AhU) (1) Befd. Scott v. Papo (1886), 31 Cli. D. 
551. A« to (2) Reid. Dicker r. Popham, Badford (1800), 
63 L. ''1.^370 ; Colin r. Homo St Colonial Ptoivs, [1004] 

-.] — (1) The implication of 


A. c. 170. 

969. 


a grant of easements of a continuous & apparent 
character, upon the alienation to dilTorent pei'sons 
of tenements previously in tlie ownersliip of the 
same person, is not pixivented by the fact that the 
dominiint tencmemt at t>he time of the alienation 


I is in lease, &, consequently, not in the possess! '..u 
I of the alienor. 

I (2) There being a light to the access of light to 
j windows in the walls of certain cottages, the walls 
of some of the cottages were set back & windows 
: made in the new wall of the same size, & in the 
! same relative positions as the former windows in 
I the former walls : — Held : the easement of light 
! W'as not thereby destroyed. 

j (3) In tlie case of another of the cottages the 
I occupier made an addition thereto, & for the i)ur- 
I pose of so doing built a new wall with a window 
j in it outside the old wall & window at a diilcrcnt 
I angle, but the old window remained inside the new 
! om?, A: still continued to receive the light : — Held : 
i th(j right to tlie access of light to the old window 
i wjis not dest.ri)ycd. — JlAUNES v. l^OACH (1879), 

, 4 Q. P. J). 491 ; 48 L. J. Q. B. 756 ; 41 J.. T. 278 ; 
43 ,]. P. 817 ; 28 W. Jl. 32, D. 0. 

Annotations :--A8 to (1) Refd. J^hllUpe v. Low. [1892] 1 Cli. 

47 : Mllnor'a Hafo Co. v. Groat Northom & City lly., 

[1907 1 Ch. 208. As to (2) & (3) Reid. Scott v. Papo 

(1886). 31 Ch. D. 554. 

970. ^ .] — In rebuilding a house, 

which had an ancient light in its ground floor 
front K)om, the front wall, wliich originally stood 
out beyond the general building line four feet at 
one end & seven feet at tlie oth(T, was set back 
into the general building line, A- in tlie new front 
wall was x>laccd a window the position of which 
corresponded to a great extent with the position 
of the ancient light in the old front wall. Th<^ 
n(*w room wtus about the same frontage breadth 
us the old, but included little ^noro than half the 
site of it, viz. a depth of nine feet at one end, 
less than four fr^ct at the other : — Held : the right 
to the ancient light had not been lost. — ^B ultjers 
V. Dickinson (1885), 29 Ch. D. 155 ; 54 L. J. Cb. 
776 ; 52 1.. T. 400 ; 33 W. H. 540 ; 1 T. L. 11. 242. 
AmwUxtUm .-—Reid. ScoLt v. Tape (1880), 31 Ch. D. 554. 

971. Building advanced.] — Hcoit 

V. Pape, No. 847, ayile. 

972. ,1 — Andrews v. Waite, 

No. 871, ante. 

,J — Compare Nos. 988, 9S9, post. 

973. Effect of increase of light — Obstructing 
new window involving obstructing old.] — Pltf., 
being reversiom*!* of a lioiise w4iieh adjoined 
premises in the occupation of deft. & had ancient 
windows, rebuilt tltc liousc, added an upper story, 
opened wmdows in that story, & enlarged tin* 
ancient windows & otherwise altered their position, 
such r(d)uilding & alterations being within twenty 
years of the eommenc(?ment of the action. Deft, 
subsequently i*cbuilt his premises. At thci*eby 
darkened tlie windows in both th(* upper At the 
low’cr stories of pltf.’s house. In an action by 
pltf., as revei-sioner, for this obstruction : —Held : 

(1) pltf. having, by his alterations, exceeded the 
limits of his right. At it being, through the nature 
of such alterations, impossible for deft., in the 
lawful exei*cisc of his own rights, to obstruct such 
excess without at the same time obstructing pltf.*s 
former right, pltf. must be considered as losing his 
former right, at all events until he restored his 
house to its original condition; (2) a defence 
founded upon the fact of such alteration by pltf., 

&; the impossiblity of a partial obsti*uction, was 


973 i. Kffert of increase of Ught — 
OostnuAing new wimlotn inrtdring oti- 
^meting oM.] — Where a porsou, who 
haa a right to light from a certain 
window, opciiB a new window, or 
enlargOH the old one, the ow*ner of an 
adjoining house has a right to obstruct 
the new or enlarged opeuiug if ho can 
do so without obst.motiug the old ; 


but If he cannot obstruct the new with- 
out. obstruoting the old. be must submit 
to the burden. — I ^rovahutty Daukk 
V. Moiiknuko Lall Bosk (1881), 
I. L. R. 7 Calc. 453.— IND. 

r. New window receiving different 
cones of light,] — Pltf. had two windows 
in the rear wail of his house. In 1886 


1 he wbuilt his house, & opened new* 
windo^ys, which were of nearly the 
j ^110 size, but were a little higher than 
' the old on^. In 1899 deft, built his 
J houw & blocked up these two new 
I "’“*1 V? •** unction : 

—licUl: the easement claimed in 
respect of the new windows, which 
' am not receive the same cones of light 
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properly raised under a traverse of pltf.’s right to i 
the windows.— Renshaw v. Bean (1852), 18 | 
Q. B. 112 ; 21 L. J. Q. B. 219 ; 19 L. T. O. 8. 22; j 
16 Jut. 814 ; 118 E. 11.42. 

Annoiatiofui : — A8 io (1) Coosd. Wilson v. Townond (1800), 1 
I)r« 3 W. & Sm. 324. Apld. Uutnbiusou r. Copesiako (1801). 

«J C. B. N. 8. 863. Distd. Biiickes v. Bash (1802), 11 
C. B. N. 8. 324. A]^d« Woatherloy v. Itoss (1863), 1 
Hoin. Sc M. 349. Overd. Taplingr v. Jones (1865), 11 
H. L. Oas. 291. Consd. Nowson v, Pender (1884), 27 
Ch. D. 43. Bdid. Cooper v. Hubbuck (1800), 30 Boav. 
ICO ; Htroyan v. Knowles, Hamer t>. 8amo (1861), 0 H. & N. 
464 ; Folkin v. Herbert (1864), 11 L. T. 173 ; Martin v. 
Hoadon (1866), L. li. 2 Kq. 425 ; Heath v. Buoknall 
(1869), L. It. 8 £q. 1 ; National Provincial Plato Qlasu 
Inscc. r. l^nidentlal Asscc. (1877), 0 Ch. D. 757. 

974. .] — Davies v. Maiishall (No. 1), 

No. 202, ante. 

975. .] — Pltf. was owner of a build- 

ing two stories high, with a range? of windows in 
each story. 7'liose on the ground floor were 
ancient unaltered windows, those on the second 
floor liad, within twenty years, been aliened, not 
in number, but in size, by additions on one side 

the top of each window. Pltf.’s building wtis 
at a distance of ten feet from the edge of his land. 
After the alteration in pltf.’s windows deft, bailt 
a shop close to the edge of his own land, but without 
any int<mtion of oUstruciing any of pltf.’s windows. 
The jury found that the elTcci of deft.’s building 
was to obstrufit tlio lower Avindows, but t-he 
(piesiion as to the right of pltf. to complain 
of the obstruction was I’cservcd to the ct. on tJie 
above facts Ac a model of the premises, whicli was 
found to be coiTOct Held: (1) (EiiLK, G..J., & 
Williams, J.) pltf.’s light to ila* light of the lower 
Avindows was not lost by reason of the opening 
of the uppt»r windows, A: if deft, intended to justify 
Ids obstruction of tl»o lower windows, on the 
j?round that he had built with the int/cntion of 
obstructing the ujipor windows, Sc could not 
obstruct the upjior Avitliout also obstructing tlie 
lower, it was necessary for him to liavo raised tliat 
defence & prov(?d it at the trial, & b(' could not 
rely on tht? mere fact/ that the i‘t?sult of his obstruc- 
tion Avas to do that Avhich, if he had so intended 
it, might have been lawfully done by iiim; 
(2) (Bylpjs, ,T.) the liglit of the servient oAViu'r t/O 
block ui) ancient lights, wh(?n new ones are opt^ned, 
is not absolute, but conditional on the exist<?ne.e. 
of an inability to block up the new witliout block- 
ing up the old, &, as the servient owner in this 
cas(* had not yet (ixercised his right of blocking 
up th(* new windows, he was liable, to tlie own(*v 
of tlui dominant temement for blocking up the? ol<l ; 
(.*{) (Keatino, ,T.) the question turned upon 
wlietber or not the alt<?ralion of the upper windows 
by the dominant oAvner was so maU*rial as tliat 
the right to the easement, as it formerly <*xisted, 
Avas thereby gone, &, if that were so, Sc the. jury 
had found that the unprivileged light could not 
be obstructed, without also obstructing the 
priAileged light, deft, would not be liable for tin; 
latter obstruction ; but in this case this defence 
Avas not established. — ^B inckesv. Pash (1862), 11 
G. B. N. S. 324 ; 31 L. J. C. P. 121 ; 6 L. T. 125 ; 

8 Jur. N. S. 360; 10 W. K. 424 ; 142 E. R. 822. 

to-(3) Befd. Jones v. Tapling (1862). 12 

C/. ii. JN. b, 826 . 

• J — Pltf., being owner of a house 

m which thei*e were ancient lights, rebuilt it, <fc 
in TO doing, altered the position of some of the 
^cnent windows, Sc also opened new windows. 
Deft, pitiposed to build to as to obstruct both the 
new Sc ancient windows: — Held: (1) as deft. 


could not possibly obstruct the new windows 
Avithout at the same time obstructing the ancient 
lights, pltf. was not entitled to an injunction as 
prayed ; (2) pltf., on undertaking to close up thci 
new Avindows Ar to restore the ancient/ lights to ihoh* 
original posit ion, AA'ould be entitled an injunction ; 
but as t/his avus now ivlief, he? Avould bo obliged to 
pay the costs of tin? suit. — Weatuertjsy v. Ross 
(1803), 1 irem. cSs M. 349 ; 1 New Rep. 228 ; 32 
L. J. Gh. 128 ; 27 J. P. 388 ; 71 E. R. 152. 

977. .] — TAPLiN(i V. .Tones, No. 841, 

ante, 

978. — — Increase of burden on servient tene- 
ment] — (1) Whore A., being entitled to ancient 
lights overlooking B.’s prt)perty, alt-ors & extends 
( hem. Sc afterw'ards B. builds up Sc obstructs the 
ancient lights, the ct. AvilJ, at the suit of A., grant 
an injuction against B., upon the term of A.’s 
consenting to restore the lights t/O tluMr form(»r 
position. (2) An injunction to restrain tlie 
obstructhm of ancient lights was refused on tins 
giound of jiltf.’s delay, the bill being retained, 
with liberty to proceed at law. — Cooper v. Hub- 
buck (1860), 30 Beav. 100 ; 31 L. J. Oh. 123 ; 25 
,T. P. 452 ; 7 Jur. N. S. 457 ; 9 W. R. 352 ; 51 
E. R. 849. 

Annotations : — As to (1 ) N.F. HulchliiHoii v. ( 'opontako (1801 ), 
! 9 C. B. N. S. 803. Consd. Jouoh v. Tapllng (1802), 12 

j C. B. N. S. 820. Reid. Woatherloy v. JIohh (1803), I 

lloin. & M. 319 ; Uoatli v. BuoktiaU (1809), I.. H. 9 VU\. I. 
! As to (2) Reid. Fiilwood v. Fulwood ( 1 878), 38 L. 380. 

979. For purposes of extraordinary user.] 

; — Parker v. Stanley (W. F.) Sc Go., J/ro., No. 

I 95 1 , ante. 

, .]— Compare Nos. 991-993, post. 

Whether injunction will be granted.] — >SVc 

Nos. 982, 1390, 1-108, post. 

980. Where consent of servient owner requested 
' — Dissent must be unambiguous.] -Got(jiijn(j r. 
j Bahseit, No. 13.3, ante. 

(e) Iteduetion of Lifjlit. 

981. By obscuring part of windows.] Smith 
V. Baxteb, No. 4ti(>, ante. 

I 982. Effect on right of servient owner to 
i obstruct.] -(1) If a j)ltf. would bo entitled l/O sub- 
I stantial damage^s at law for an obstruction to his 
ancient liglits, a ct. of (Miuity Avill iuterft‘ro by 
injunction to prevent the obstruction. 

(2) A deft, wfis building a wall so as to obstruct 
ligld. coming to iflif.’s anchmt windows from the 
I north. I’lif. Avas building upon his own i)rejnis«js 
in such a Avay os to obstriuit the light coming Ui the 
same an<;ient windows from thi? soutli. Pltf. 
was also about to alt<ir the imrt of the building 
^ wliich contained t/he anci<»nt windows in question, 
hut he inUmded to retain or U) nistore iht* ancu^nt 
I windows -Held : the obstruction caused by 
pltf.’s own new buildinl^s on the? south avos no 
rcsttson why an injunction should not be granted to 
rtistrain tiio building by deft, of iha wall on tJi<? 
north; (3) an injunction would be? arjcordingly 
granted on irit(?rlocutory motion t/O restmin till 
the hearing the further building of deft.’s wall, 
the order being jirefaced witJi a statf^mont that 
ho intended to retain or to r(?store the ancient 
windows in question ; (4) the injunction would 
have been a rnandattjry one, sf) as to cf>mpel 
deft, to pull down the part of his wall alrejidy built, 
but for the circumstance that pltf. wiis not then 
using the ancient window.s in question. Sc Avould 
be able to bring his cause to a hearing befort? his 
int<inde(l alterations could be complet-ed. — S taigh'I’ 



I ineiit rcspfjetlng them could be w*-- 
j (lulred only by enjoying it far tlio 
1 required length of tirnp. - Bai Hari- 


UA.SOA r. TRICAMLAJ. KkUARKHH WAR 
(1902), I. L. R. 20 Bom. 374.- IND. 
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Easements and Profits a Prendre. 


Sect, 5. — Extinguishment : Suh-serJ. 2, A. {e) A* //. 
PaHJX. SeeL\.^ 

V, Buhn (f869), S Ch. App. lOri ; L. .1. Ch. 2S9 ; 
22 L. T. 8:51 ; :51 .1. P. 212 ; IS W. K. 24:^, I.. .1. 
AnnoUUionfi : — As lo (1) Consd. Ncwhoii r. INmdor (1884), 
27 Ch. D. 4:1. As to (2) Folld. Bailey v. Holborn Sc 
Frasoall, 1 191 4 ] 1 Gh. 598. Reid. Scott v. Pape (1 88(i), .‘U 
Ch. 1). 554. As to (8) Folld. Feel. Coiiira. for Eugrlaiid v. 
Kino (1889), 14 ('h. 1). 213. Beld. Ayndloy v. Glovor 
(1875), 10 Ch. App. 283. (Jenerallii, Mentd. Shai*p v. 
Wilson, Itothcray a»05), 93 L. T. 155. 

983. .] — (1) Whoro the owner of a house 

has 00(1 Hired ^ prescriptive ri^ht of light coming 
ov(?r Ids neiglibour’s premises, lie is entitled to have 
his light from that particular (iuai*t(jr. Therefore, 
in a suit to I’cstrain the obstruction of light & air 
t-o pltf.’s prt^mises by buildings of deft., it is no 
defence U) say tha<< although cleft.’s buildings in 
some degree obstruct pltf.’s light, yet, in conse- 
quence of alt4>rations to the adjacent property, 
pltf. still has from elsewhere as large a quantity of 
light as ho Is prescript! v el y entitlecl to. 

Semiile : (2) If, however, the (juantity of 

additional light w(»re so great that pltf. (;ould not, 
for his reasonable punioscis, want the old light as 
well as the new, &. the obstruction of tin; old light 
caused no material injury to jiltf., the ct. would 
not inWfei'e. — Dykrs’ (V). v. Kino (1870), 
1j. II. 0 Kq. 4:58 ; 89 li. J. Ch. :5:59 ; 22 L. T. 120 ; 
:54 J. P. :578; 18 W. 11.404. 

Antwialions :—As to (2) Reid. CUiIIh v. ITtnrm & Colonial 
StoroH, [1904J A. G. 179 ; Kino r. .lolly, |I905] 1 Ch. 480 ; 
DuvIh V. Murrublo, 11913] 2 (^!b. P21. (Jrncrntlif, Mentd. 
Nut.iomil Sc. Provincial l*hit4i (Husk Iiihco. r. Pnnleiitiul 
hiHco. (1877). 4 « L. ,1. (!h. 871. 

984. .| — (1) On a bill lileii b) compel the 

riiinoval of so much of a large sIuhI as int«*rf(*rcd 
with Oie lights of a chapel scdiool-i'ooni below it, 
Ac t-o i*(*strain the carrying on of the busin(*ss of 
(lefts, as boilt*r makers so ns to interfere wit-li th(‘ 
UH(»p of t-h(j cliii-iiel : - Held. : having regard to t he 
nature of the building, rt!li(*f as praye(l would be 
graiitial at the lutaring, though the shed was 
allow(‘d t-o b(» ens't-JMl ii, coinplelod At the works 
caiTi(*d on for some months witliout complaint. 

(2) A partial interference with liglit by the owner 
is no bar to a suit t4» prevent- a suhsi*(iiient inter- 
ference by other j^ei’sons. 

(:5) li is to be undiu'stood that an iuj unction is 
not b) be used opi)ivHsively, but et. will not too 
caivfully limit its ordei*s, but will leav(? any abuse 
t4) be dealt with when it arises. 

(4) “ Air ” is not to be coupled with “ light ” in 
an injunction as a matter of common form. - 
Haxtkii Howiiu (1875), I I L . J. Pli. (12.5 ; .*5:5 
L. T. 41 ; 2:5 W. 15. 805, 1.. .1,1. 

Annotation i/vnt’mllf/, Mentd. (inHkln r. BuIIh (1879). 13 
Gh. 1). 321. 

986. .| — Wheix' befoiv tlu^ rebuilding of 

premises having ancient lights a ])artial inter- 
fei*ence with t hese lights by the owner of the servient 
tenement- would not be sulVuMiMit to entitle the 
owner of the dominant, tenement- to an injunction, 
t-h(* same anioimt of int(M’f(*renee, t‘V(*n though 
complettily blocking up the I't'iunant of ancient 
light left after the rt'building, will not he an action- 
able wremg to bo n*st.raiiiod by injunction. -■ 
.Ankekson r. (k>NNELLY, [19071 1 Gh. 078; 70 
L. J. Oh. 402 ; 90 K. T. 081 ; 2:5 T. L. H. 180, 
C, A. 

.* -Folld. Builcy r. llolburii & FniHcati, [19141 
1 C’h. .598. 


986. .] — Pltfs. in 1897 altered the front 

of th(!ir licensed promises, th(ireby substantially 
diminishing the amount of light whicli the business 
rooms in the house formerly had. The old front 
was principally of glass, Ac had been put in when 
th(i house was built some eighty yeai*s ago. In 
1904 pltfs. brought an motion claiming damages 
for interference with anci(‘rit lights caused by new 
building put up by defts. llofts. contended, 
inter alia^ that but for the alterations in 1 897 the 
new buildings could not have caused an actionable* 
nuisance. ^J'hc judge dismisH(*d the action A: 
refused an inquiry. The C't. of App(*al ordered 
an inquiry on the* assumption that pltfs. had 
not abandoned any of tht; ancient lights t.luiy en- 
joyed prior to 1897, as they could, if they wished, 
re^store the old front. On t he* import of the referee 
the appeal was dismissed : — Held : pltfs. must 
be taken to have abandoned so much of th(*ir 
ancient lights as was lost- by the alterations of 
1897, but a ref(jren(^e had bet»n rightly directed 
ns to damag(*K by the t^t. of Ax)peal. — (\)\VPKU v. 
Milburn (1908), 52 Sol. Jo. :51B, 11. L. 

987. .] — A i>erson docs not, by reducing his 

ancUmt light, lose his right tx) object to a building 
on his neighbour’s land, which lu* might have 
objected to before such reduction, unl(*ss tlu* 
building does not seriously atTcct the r(*duce(l 
window ; A:- the more closing ujj of a part- of an 
ancient window (1o(*h not confm* upon the owner of 
t-lui K(^rvi(*nt tenement any right, k) erect a building 
which ho could not lawfullv lmv(i <?rected before 
such reduction, uul('ss he can show that the 
reduc(Ml window will not be atT(;ct4‘d by such 
building. — G i-akke (15.) A: i'o,, Ltd. A: (Iohst r. 
IIoitiiocKs (1908), 24 r. L. 15. 489. 

See, also. No. 959, ante. 

/{. Easements olhertrise aequlred, 

988. Necessity for identity of old & new 
windows.!— Where an old house is pull(*d down, 
wheiH'in were ancient lights. A: a nt‘W on<* is built, 
t.he lights in the ii»‘W hous«‘ must he in the sairui 
place, A: of tiu* same dimensions, A- not more in 
number than the lights in the ol<l house. ^ ('IIER- 
RiN(iTux r. Abney (1799). 2 Vein. 949 ; 2:5 K. 15. 
1022. 

Anumtations Refd. BiiikM r. Pnsh (1892), 8 Jur. N. S. 390; 

JoiiCH i\ Tuiillng (1892), 12 (’. B. N. S. 82G. 

989. - Grant by implication of law. j- ( 1 ) 'I’hc 
right to the unobstructecl access of light A air from 
adjoining land, will be lost by any material change 
in the apt*rturc*, or in the position of that, aperture, 
which existed at. t.he time when the sup]>os(Hl 
cons(*nt of the ow'iier of the adjoining larul was 
given ; for, lus the act of the owner of the land 
fmin which the right flows, is inferred fi*om the 
enjoyment of the other owner, it must be measured 
by that eujo>mu*nt. 

Thus, where the wall in which windows were 
plact‘(l had no existence, or when* a wall in whicli 
windows did exist, was caiTied out live feet. A: the 
t(*rmination converted into a bow : — Held : this 
change was sunici(‘iit t<» prevent the owner from 
having the same rights, witli iH\specl to tho.se 
windows as appertained to the former windows. 

(2) An exclusive right of access of light A: air, 
from the adjoining land, may be gained by twenty 
years enjoyment without interruption fi-oni the 


PART Vlll. SECT. 5, SUB-SECT. 2. -B. 

988 i. Nreessity for identity of old cC* 
new windoivs.]—A Bervitude againHt the* 
obHtmctluu of llKht 1>7 tho owner of 
land was cousUtutod lii the follow I nv: 
lenns : “ Tho proprlctorH of this h»t 
shall by no means whatever obstruet 


the windows of tho store looking out 
into tho pasHOffo nor prevent five access 
of light Into tho same " : — Iltld : tho 
servitude applied to windows of the 
store in existence at the time when the 
agreement for a 8er\'itmle was made, 
& tl»e owner of the sc*rvien( tenement 


should not bo interdicted from obstruc- 
ting the light entering the store by 
means of additional window space 
const meted by the owner of tho 
dominant tenement. — S t. IjKgkk r. 
Cack Tow>: Tow.v Counci i. (1895). 
12 S. C. 249.— S. AF. 
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owner of iho adjoining land ; but if a pai*ty relies 
for his title to sucli exclusive enjoyment, upon 
anything short of an acquiescence for twenty years, 
the onu8 lies upon linn of producing such evidence 
as leads cleai'ly & conclusively to the inference of 
a licence or convenant. 

(3) No man shall be allowed to derogate from 
his own grant. Where a paity granted land to 
who built a house, & the grantor subsequently 
granted a lease to the tenant of that house, of a 
portion of land adjoining the house, for the purpose 
of erecting a chaise-house & stables, wliich land 
was described as bounded on the north by the 
premises in question : — Held : in considering tlie 
(|uestion, no weight was to be attached to the fact, 
t hat the original conveyance & the lease proceeded 
from the same grantor, the lease must be taken to 
be the only grant ; & it would bo extending the 
i3rinciple too far, to consider the making of eroctions 
by the grantor, or those claiming under liim, on 
the south side of that dwelling-house, as derogating 
from that grant. — B lanchard v. Bridges (1835), 

4 Ad. & El. 170 ; 1 Bar. & W. 030 ; 5 Nev. & 
M. K. B. 507 ; 5 L. J. K. B. 78 ; 111 E. B. 753. 
Atin-ottUions : — As to (I) FoUd. Hutchinson v. Copcstako 

(1 861 ), i) O. 1). N. H. 863. Consd. Jones v. Taplin? (1862), 

1 2 C. 13. N. 8. 826. Difltd. National Provincial IMuto Gloss 

Insco. f. Pnulciitial Assco. (1877), 6 Ch. 1). 757 ; Scott v. 

J*apc (1886), 31 Cli. 1). 551. ^fd. Hinckes v. I'ash 

(1861), 11 C. B. N. S. 324. As to (3) Ck>nsd. Uobinson v. 

Gmve (1873), 2i) L. T. 7. (icncrallu, Mentd. Bailey r. 

Holborn & Frascati, [191 4 J 1 Ch. 598. 

990. Effect of increase of light.] — East India 
C o. V, Vincent, No. 120, ante. 

991. Rights of dominant owner not 

enlarged.] — Dougal v. Wilson (1709), cited in 
2 Wins. Saund, p. 175 a ; 85 E. 11. 920. 

AnmMion : — Mentd. Dalton v. Anffus (1881), 6 App. Cub. | 

99^ Whether servient owner may ob- | 

struct ancient lights.] — ^Where pltf. is entitled to | 
lights by means of blinds fronting a garden of | 
defi.’s which ho takes away, & opens an un- ' 
iiit^Trupted view into the garden, deft, cannot | 
justify making an erection to prevent pltf. so ' 


doing, if he tlioroby rondel's pitf.’s house moro 
dark than beforo. — Coitterell v. CIeiffithh ( 1801 ), 
4 Esp. 09, N. P. 

A nnotations : — Apld. Aitjodookno v. Kolk (1858), 32 L. T. 0. 8. 
331. Reid. Garritt v. (Sharp (1835). 3 Ad. & El. 325 ; 
Jones V, Tapllng (1861), 11 C. B. N. S. 283. 

993. .] — (1) If an ancient window 

be raised enlarged, the owner of the adjoining 
land cannot lawfully obstruct the passii^e of light 
& air to any part of the space occupied by the 
ancient window, although a greater portion of 
light & air be admitted through the unobstmcUnl 
part of the enlarged wiinlow than was ancicmtly 
enjoyed. 

(2) Although an action for opening a window to 
disturb pitf.’s privacy is to be read of in the books, 
I have never known such an action maintained 
(Le Blanc, J.).— (Hiandj.er v. Thompson (1811), 
3 Camp. 80, N. 

Annoiatiom : -As to (I) Consd. Blauohard r. BridgoH (1835), 
4 Ad. & El. 176 ; vVllHon r. Townoml (1860), 1 Dnnv. 
Sui. 321 ; National I’rovliiciul l*la1c Glass Insoc. r. 
Prudential Asscc. (1877), 6 C’h. D. 757. Reid. Jones v. 
Tapllng (1862), 12 G. B. N. 8. 826. 

994. Alteration In manner of user — Whether 
entitled to more light than necessary for former 
user.] — If a building after having been used fur 
twenty year's as a malt house is converted ink> a 
dwelling-house, in its new state it. is entitled only 
to the sam(i degree of light which was luicessary U> 
it in its former stak, & the owner of the adjoining 
ground may lawfully erect a wall whi(;li i^re vents 
tiio admission of sufficient liglit for domestic; 
purposes, if what is still admittc'd would be enough 
jEor the making of malt. — Martin v. (jIobi.e (1898), 
1 Camp. 320, N. P. 

Annotations : — Consd. Dent v, Aucl.jon Mart. Go., IMlgrliii 
V. Same, Moiwi-s’ (Jo. r. Same (1866), L. It. 2 Eq. 238- 
Folld. Latifranchi r, Mimketizin (1867), L. it. 4 E<|. 421. 
Consd. (Jourtaiild r. Legh (1869), L. Jt. 4 Exeli. 126 ; 
Aynuley r. Glover (1874), li. It. 18 Eq. 514. Dbtd. Mooro 
V. Hall (1878), 3 Q. B. D. 178. Consd. CoIIh r. Hoirie & 
Colonial Stores, 1 1904) A. CJ. 179. Refd. Garritt r. Sharp 
(1835), 3 Ad. me El. 325 ; Dicker r. Popbam, Itadforil 
(1890), 63 L. T. 379 : Warren r. Bniwn. fl900| 2 Q. B, 
722. Mentd. Dalton i\ Angus (18.S1), 6 Apji. Gas. 710. 


Part IX. — Water. 


Sect. 1.- -IN GENERAL. 

Note.- 77n\s 'ViUe dealft only with Husrmrntfi 
rvlaiimj to Water. 'Die cases dcalhaj triih natural 
rifjht to oivnership of Water & rujJds of riparian 
owners tvill be found in the I'iilv WniiTs c£* Water- 
courses. 

See, generally. Waters & Watercourses. 

995. Whether easement — Or interest in land - 
Pot water.] — Weekly v. Wildman (1(598), 1 ].ci. 
Baym. 405 : 91 E. B. 1199. 

Aiivotgtions :- -C0IUid. Jlaco r. Ward (ISa.-i), I K. Hi B. 702. 
Re!d. Ackroycl v. Smith (1850), 10 C. 13. 164 ; Hill t'. 
Tupper (1863), 2 New llcp. 201. 

996. - Water from well.j -- A rigid 

to take water from a well by reason of tlic* oc:c.'ui)a- 
tion of a dwelling-houses, & for the more con- 
venient occupation thereof, is an interc^st in land. 
— Tyler v. Bennett (183(5), 5 Ad. & EJ. 377 ; 
2 Bar. A: W. 272 ; 0 Nev. ^ M. K. B. 829 : 111 
E. R. 1208. 

997. - Or profit a prendre— Water from well 
or spring.' - (l) Water as it issyc^s from a well or 


s])i'ing is not to be ctonsiclered as (he pL'oclucc; of 
IJie soil .so as to make tlie right tcj take it in alieno 
solo for domestic x)urposes a 'i>rofU d prendre. 
Sucdi right is an easement only At may be claimed 
by cuskun. 

(2) Action for breaking pitf.’s close. Plc^a : 
justifying under a cuHk)m, frcun time immc'morial, 
for all iiie inhabitants of the k)wnship in which 
pitf.’s c'lose was situato to take water from a well 
or spring in that close; & carry thc! same to their 
liouses, k) bo us<;d fc^r domestic purpose's : — 
TJetd : the; custom as stak'd in the plea w/is good. 

(3) They [port of the soil like sand, eday or 
stones or produce of the soil like grass, turves or 
trees) all come under the categ(»ry of profits d 
prendre, bedng part, of the wdl or the xiroduce; of 
the soil (Lord Campbell, C.J.). 

(4) The water which they claim a right to take 
is not the pi-operty of pitf.’s close; ; it is not his 
prejpert y ; it is not tlie3 subject of property (Loud 
Campbell, (^.1.). - Kaceil Ward (18.55), 4 E. AcB. 
792; 3 (7. L. U. 7M ; 2i \u. .). Q. B. 153; 24 
L. T. (). S. 279 ; 19 .1. P. 503 ; I .lur. N. S. 704 ; 


It 18 (if the inli(‘.ritatK’4; tsc. paiMes 

with it. .McCJan.v V. PmcKeiN (1961), 
10 N. S. It. 3.^.6. CAN. 


PART IX. SECT. 1. 

%. M'htthrr eoHcment Or intt n-Hl 
in lumi — Ust of floir of voter.]- 'I'he* 
J.- VOL XIX. 


right TO tin* nsc of tin* How of water, 
in it*-' iiul 1111)1 (Miiirw*, is not an cascincnt, 
blit Ih inscpambly roimcrtcd witli, A 
inlieivnt in. tin* property in (In* Isiinl. 


L 
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Easkments and Pboeits a Pbendbe. 


Seel. 1 . — In (jcncral. Seel. 2; Sufj-secis. 1 dt 2, 

A. n.] 

8 W. B. 240 ; 110 E. B. 250 ; mibaequenl proceed- 
ings (1857), 7 E. & B. 884. 

Annotations: — As to (1) Retd. Broadbent v. Kamsboibani 
(1856). 11 Kxch. 602; Constoblo v. Nicholson (1863)» 32 
L. J. C. 1\ 240 ; Murjiby v. Jtyau (1868), 16 W. R. 678 ; 
Pearce v. Scoichcr (1882), 46 L. T. 342. As to (2) Conid. 
Bower v. Handford (1880), 5 T. L. K. 570. Reid. Hall v. 
NottJnirliiuji (1875), 1 Ex. 1). 1 ; Mercer v. Denno, [1U04] 

2 (3i. 534 ; Schwann v. Cotton, [1016] 2 C3i. 120. As to (3) 
Reid. P^itKliaiflingc v. I’m-coll, [1008] 2 Ch. 130. Generally, 
Mentd. Suitosh Corpn. v. Goodman (1880), 5 C. P. D. 431. 
998. Rights of riparian owners ex Jure naturae 
— Distinguished. I — When a riparian owner sells 
liarl- of liis estate, including land on the banks of a 
natural stream, it is not necessary to make any 
express provision as to the grant or reservation 
of the ordinaiy rights of a riparian proprietor. 
'.I'lK^se rights are n(»t eastjments to be granted or 
icHiTved as appurtenant to wliat is respectively 
sold or retained, but are parts of the fee simple & 
inheritance of the land sold or retained. If it be 
<ieHiK?d to alt<*r or modify these rights, it can only 
b(‘. done by the grant or i*eservation of riglits in 
the nature of easeiniuits as the case may require. 
Jf no siicli rights are gi'anted or reserved th<^ vendor 
ixunains, At tlie imrchastT becomes a riparian 
owner, & I'etains or a<;quires Jill t-lie ordinary I 
rights of a riparian owner (1 ‘aukku, .1.). — Pgkth- 
MOUTH Boitoiuni WATKUWOItKM Co. V. IjONDON, 
Buighton A:. Houtii (k)AST By. Co. (1U09), 74 
.1. l\ (11 ; 2(1 T. E. B. 173. 

.J- See Watkiw At Watkrcouhsiok. 

Right of eavesdropping.] - Vrj; Part XI., St*ct. 8, j 
pnsl. I 

Sewers & drains. |> See Skwkkh A: Dkainh. 
Wreck of the sea.] See WATP:it.s At Water- i 

COURSEH. 


SixT. 2. -RIGHTS RELATING TO WATER- i 
COURSES. 

Wuu-sErT. 1.-1 n (General. 

999. General rule — Course natural or artiflclai ^ 
Application of law of easements.] — (1) The : 

law of easenuuits in I’espoct of watcn^ourscs is, i 
g(*nerally, the same, wJiether they ai’c mitural or j 
jiriifieial. I 

(2) Where, thi'ough an artificial cliannel, made i 
for the ))ui’pose of draining mines, the drainji^ge ! 
wat-<‘r has flowed for twenty years in a pure states | 
in c*onse<iuence of tlie working of tlie mines having i 
been discontinued, over i)reinis('s of a person who I 
has usi^d it for that period, the working of the | 
mines cannot be ivsunied, unless there is a custom 
to warrant it, so as to foul the watcu* & disturb | 


Ad. & El. 571 ; 3 I>er. & Dav. 367 ; 9 L. J. Q. B. 
150 ; 4 Jur. 482 ; 113 E. B. 532. 

Annotations: — As to (1) Dbtd. Wood v. Waud (1840), 3 
Exch. 748. Conid. Oaved v. Martyn (1865), 19 C. B. N. S. 
732. Reid. Tobin v. Stowell (1854), 9 Moo. P. C. C. 71 ; 
llawBtron v. Taylor (1855), il l^ch. 369 ; Whaley v, 
LaW (1857), 26 L. J. Ex. 327 : Stockport Waterworks 
Co. V. Potter (1864), 3 H. & C. 300. As to (2) Reid. 
Gaved V. Martyn (1865), 19 C. B. N. S. 732 ; llameshur 
I’crshad Narain Singh v. KonnJ Bohari I’atliik (1878), 4 
App. Caa. 121. Generally, Reid. Greatiex v. Hayward 
(1853), 22 h. J. Ex. 137 ; Sampson v. Hoddinott (1857). 
1 C. B. N. S. 590 ; N. E. By. v. EUiot (1860), 1 John. &; H. 
145; Mason v, Shrewsbury &; Hereford By. (1871), 25 
L. T. 239. 

Rights ex Jure naturae.] — Sec Wateiis Ac Wateu- 

COUKSES. 


Sub-sect. 2. — Natural Watercourses. 

A. In General. 

1000. Subterraneous water.] — Tlie owner of 
land through which water flows in a subterraneous 
coui-se has no right or interest in it which will 
enable him to maintain an action against a land- 
owner, who, in carrying on mining" operations in 
liis own land in the usual manner, drains away tlie 
water from the land of the first mentioned owner, 
& lays his well dry. 

Qu. : if the w(jU liad been amdent, whetlwu* 
thei*o would liave been any diflertmee. — ^A cton v. 
Blundell (1843), 12 M. & W. 324 ; 13 L. J. Ex. 
2S9 ; 1 L. T. O. S. 207 ; 152 E. B. 1223, Ex. Ch. 
Annotations : — Apld. Smith V. Kcnrlck (1819), 7 C. B. 515. 
Diitd. Hunipbries v. Brogden (1850), 12 Q. B. 739. Expld. 
Dir'kiiisuu r. Gmiid Jiuu tioii (vOiial (Jo. (1852), 7 Exch. 
282. Conid. Cboscmore r. Bichaids (1859), 7 li. L. Cas. 
349 : New Kiver Co. r. Johnson (1860), 2 E. & E. 435 
Ballard r. Tomlinson (1885), 29 Ch. D. 115. Apld. Bower 
V. Satidford (1889), 5 T. L. B. 570. (jonid. Jordcson v. 
Siitton, Southcoates Drypool Gas (k>., [1899] 2 Ch. 
217. Reid. Soiitli Shields Waterworks Co. v. Cooksuii 
(1845), 15 L. J. Ex. 315 ; Wood v. Waud (1849), 3 Exch. 
748 ; Balnl v. Willjaiuson (1863), 15 C. B. N. S. 376 ; 
R. V. Metropolitan Board of Works (1863), 3 B. &: S. 710 ; 
Grand Juiietioii (Tanal (;u. v. Shiigar (1871), 6 Cli. App. 
483 ; Ballacorkish Silver, Lead Copper Mining (k). v. 
Harrison (1873), L. IL 5 P. C. 49 ; West Cumberland Iron 
& Steel Co. r. Kenyon (1879), 40 L. T. 703 ; Bradfoid 
Corpn. V, J’iekles, 11895] 1 Ch. 145 : Bradford Corpn. r. 
Ferrand, |1J)021 2 Ch. Of).'). Mentd. Fay u. I’rcntlce 
(1845). 1 C. B. 828; Broadbent v. Buinsbuthain (1856), 
25 L. J. Ex. 115 ; Williumsou v. Baird (1863), 10 Jur. N. S. 
152 ; lie Tnifort, TratTord v. Blanc (1887). 30 Ch. D. 600 ; 
Salt Union v. Brunner. Mond, [1906] 2 K. B. 822. 

1001. stream — Distinguished from percolating 
water.] — Water percolating discontinuously through 
or along strata cannot be desciibed as a stream. 

A lessor demised by lease a distillery, cottages, 
thirteen At a half acres of land, \^ith two ponds, 
“ logetlier with right to the water in the said 
ponds At in the sti^eams leading thewito.” The 
lejise also contained the usual warrandice clause. 
The lessor sunk a tank on ground outside but 
adjoining the demised subjects, drew oil from 


his enjoyment. Qu. : whether in the absence of j 
eu8t>om, tile practice of jvll mintTJvl districts is | 
material to show that tlie enjoyment of such water j 
was not' of right, as it must luivi^ biH.m known that 
the mine-owner had made the watenrourse for 
Jiis own convenience, A:- had ceased to work it 
with the intention of ivsuming whenever it suited ; 
his inteivsi. — Magor r. Chadwick (1840), 11 i 


marshy ground percolating water which would 
have found its way eventually into omi of thci 
ponds : — Held : wat ci- percolat ing through the 
ground Uiwards the pond was not water in any 
stream leading to the pond. — M‘N ab v. Bdiieut- 
soN, [1897] A. C. 129; 66 L. J. P. 0. 27; 75 
L. T. 666; 61 .1 . P. 468, II. L. 

1002. What Is a natural watercourse — No con- 


PART IX. sect. 2, SUB-SECT. 2.— A. 

t. If’/Mif is a natural u'atcrcoitrse.] 
— To ooiiHtltiilo a natural Btivam of 
water, the water imwi How hetwei*u 
Homethiiig ill the luitun* of hanks, or 
in a dehiRMi channel. — Daws v. 
M*DoNAi.r» (18871. 13 V. I.. B. 698.- 
AUS. 

a. .1 — To constitute a water- 

course such os creates riparian rights 
tben^ must he a stream of w*ator flowing 
in a ilefltied channel or between some- 


thing in the nature of hanks. The 
j stn'ani may be very small & uoc*(l only 
' always iiin, nor ntHxl the banks ho 
clearir or shai-ply defliieil, hut there 
must l>c a course, marked on the earth 
by visible signs, along which water 
usually flows. — Lyons v. Wintkr 
(1899), 25 V. L. B. 464.- AUS. 

b. .] — Tliat cannot bo called 

a defined channel or watercourse which 
has no Yisiblc hanks or margins within 
which the water can be c<»iiflned. — 


Williams r. Bichards (1893), 23 
O. B. 651.— CAN. 

c. .1 — A watorcourst'i consists 

of bed, hanks & water Ac, while the 
flow of the water need not bo con- 
tinuous or constant, the bed Ac banks 
must be defined &. distinct enough to 
form a channel or course that can be 
seen as a permanent landmark on the 
ground. — Wilton v. Murkay (1897), 
12 Man. L. B. 35.— CAN. 

d. .] — To constitute a water- 
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stant flow — Public Health Act, 1875 (c. 55), s. 17.1 
— (1) An agricultural ditch or channcd constructed 
by a landowner on his land for the purpose of 
carrying off surface water but in which there is no 
constant flow of water is not a ** natural stream or 
watercourse ** within the above Act. 

(2) The grant of a right of ** passage & running 
water ” through a drain or watercourse does not 
entitle the grantee to discharge sewage cfiQuent 
into such drain or watercourse. — Philltmouk v. 
Watford Kurat. Council, [1013] 2 Oh. 434 ; 82 
L. .1. Ch. 514 ; 109 L. T. 010 ; 77 J. P. 453 ; 57 
Sol. Jo. 741 ; 11 L. G. R. 080. 

Distinguished from sewers.] — Sewjsus ^ 

A Drains ; Waters & Watercourses. 

B. Acquviiiion of Easement, 

1003. By grant.] — Every owner of land on the ■ 
banks of a river has prhnd facie an equal liglit to j 
use the water & cannot acquire a right to throw 
the water back on the proprietor above or to j 
divei*t it from the proprietor below without a i 
grant or 20 years’ enjoyment wliich is evidence ; 
of a grant.— Wrioht v, Howard (1823), 1 Sim. j 
& St. 190; 57 E. K. 76; sub nom. Wrkiht r. ; 
Howard, Howard r. Wrkuit, 1 L. J. O. S. Ch. 94. ; 
AnmtUiliMns : - Mason r. Hill (18.32), 3 B. & Ad. 

304 : Acton V. Blundell (1843), 12 M. & W. 324. Consd. ' 

Einbi-oy r. Owen (1851), G Exch. 363. Expld. Ennor v. \ 

Jiunvcll (1800), 2 UllT. 410. Reid. Mason v. Hill (1833), 

A R. & Ad. 1 ; Sampson v. Hoddinott (18A7), 1 (). R. N. S. 

AOO ; Ohtuiomorc v. lUohards (1850), 7 H. L. Cas. 340; 

Wilts & Rurks Canal Navigation Co. v. Swindon Water 

Works Co. (1873), 0 Cli. App. 453, n. Mentd. Walker v. 

JcITrcys (1842), 1 Uurc, 311 ; Rower c. Cooper (1843), 

2 Hare, 408 ; Maebrydo v. Wookos (1856), 22 Bcav. 533. • 

1004. .] — ’The privilege of wasliing away 

sand, stone & rubble, dislodged in the necessary 
working a tin mim;, & of liaving th(» same sent 
flown a natural stream running through i)ltf.’8 
land, may l)c the subject of a grant, & be pleaded 
as a prescriptive right, under Prescription AeJ, 
1832 (c. 71), to a declaration charging defts. with \ 
tiirowing sueii ston(j, sand rubble into tJio stream, i 
iV tlieroby fllling up its bed within pltf.’s land, & i 
causing the water to flow over it. Such ijrivilege | 
may also be well pleaded as a local custom. — 1 
Cai{T.yon V , Loverino (1857), 1 H. Ac N. 784 ; 26 | 
li. J. Ex. 251 ; 28 lu T. O. 8. 356 ; 5 W. R. 347 ; I 
156 E. R. 1417. 

Annotatwm: — ^B^fd. Rogers v. Taylor (1857), 20 L. J. Ex. 

203. Mentd. Caved v, Mai-tyn (1865), 19 C. B. N. S. 

732 ; O’Brien t\ Enright (1867), 15 W. R. 037. 


1005. .] — Dalton p. Angus, No. 4, ante. 

1006. Reservation out of — Must not be 

derogatory to grant.] — Stanbury v. Plymouth 
Docks Waterworks Co. (1887), 3 T. li. R. 326, 
O. A. , ^ 

.] — See, generally. Part III., Sect. 1 , ante. 

1007. By prescription — Presumption of lost 
grant.] — Bealey v. Shaw, No. 335, ante. 

1008. .] — If an act iminemoiially 

done in the land of A., at each repetition produces 
an effect on the land of B., wliich, under the 
ordinai’y state & disposition of B.’s land occasions 
no perc.cptible injury, there is no ground to pro- 
sumo a grant from the ancestors of B. to the 
ancestors of A. of the right of doing tliat act. 
But if the clTect produced on the land of B. by 
the act done in the land of A. had at all times 
occasioned a perceptible injury to B.’s iu*operty, 
there would have been sulllcient grounil to pre- 
sume a grant from the ancestors of B. te the 
ancestors of A. of the right to so such act. A. has 
immemorially had, for watering his lands, a channel 
througli Ills own field, in a iiorous stiil, through 
the banks of which channel, when filled, the water 
percolates & thence passes tJuough tlio contiguous 
soil of B. below the surface, without pi*c)(lucing 
visible injury. B. builds a new house in his land, 
below the level of his soil, in tJie current of the 
percolating water. A. cannot now justify filling 
his channel, if the percolating watt^r tlieroby 
injures the house of B. — Cooper v. Barber (1810), 
3 Taunt. 99 ; 128 JO. R. 40. 

Aiinoiationa : — Oonsd. Aoten 

321. Mentd. O’Brien «. EurlgUt (1807), 15 W. 11. 0.17. 

1009. .] — Wright v. Howard, No, 

1003, rD/fp. . 

1010. “• .1 -This wat(T [irrigating a 

mill meadow] has been used for the coiivonionce 
of the mill meadow for upwards of thirty ycjars, 
A^the owner of the meadow has constantly repaired 
the liatch. Tliis water luiving boon used, as 
stated, there is a legal prtjsuinption of a grarii. to 
use this hatch from l/ord Northosk, whose pro- 
perty ailjoiiis, so as to make tJiis a water mciadow 
(per Cur.).— S coaT v, Hanson (1826), as reported 
in 5 L. J. O. S. Ch. 67 ; ajfd. (1820), 1 Jtuss. As M. 
128, D. a 

AnnotalUnts:~Menid, UiWfhiH r. SamclH 08052), 2 & 

n. 400 ; .Siiilth V. Land & Houhjj Prtiporty Coriin. (1»«H, 

28 Oil. JJ. 7 ; Be Eawentt & Holmes Coiilraet (1889), 

12 Ch. J). 150. 


eutirtM*, in whloh rights may be aoqiiirod 
l»y user, the flow of water must possess 
that unity of character by which the 
flow on one person’s land can l)o 
idculifled with that on his neighbour’s 
land. Wat€«* which squanders itself 
over an indeflnlto surface is not a 
subject-matter for the acquisition of a 
right by user.-— Bribcok v. DnoucfiT 
(1860), 11 1. C. L. R. 250.— IR. 

PART IX. SECT. 2, SUB-SECT. 2.-- B. 

1008 i. By ftrant,] — No person, uult^HS 
by grant or prescription, is entitled to 
deprive another of the bonoflclal use 
of water w'hich would ' naturally 
descend to him.— O olxtmbia Rivbr 
Lumbkr Co. V. Yuill (1892), 2 B. C. II. 
237 ; 1 M. M. Cas. 64.— CAN. 

1008 li. .1— Under Gold Mining 

O^nanoe, 1807, unless the owner of a 
hlU claim has obtaimni a grant of water 
be has no right to intercept water 
higher up a stream that flows through 
or past his claim, & so interfere with 
another owner of a lower bill claim., in 
tliD exercise of the latter’s rights under a 
water grant. A grant of such water 
light need not be in writing. — Jenny 
Lind Oo. e. Bradley -Nicholson Co. 
(1883), 1 B. C. U. pt. 11, 185; 1 
M. M. Cas. 9.— CAN. 


1 003 iii. . ] — The law of O uernsey 

does not allow of tho constitution of 
a servitude or easement cxwqd l)y 
express grant ; hut this rule does iu»t 
apply to the natural right of the prf)- 
prietor of higher land to have the water 


prietor of higher land to have the water 
which natuiuUy fulls on his land dis- 
charged to the contigucAJj lower land of 
another proprietor. —GinnoNH v. Lkn- 
l'*B8TKY (1915), 84 L. J. 1*. C. 158. — 
CHANNEL ISLANDS. 

1007 i. By prescription— Presumpt Urn 
of lost grant, \ — A proprietor of land on 
a stream has a riglit to tlio water 
flowing past him in its natural course, 
undlnuiushed in quantity He quality ; 
& nothing short of a giunt or twenty 
years* use. which presumss a grant, 
of water, in a particular way & for a 
special purpose, can entitle some one 
pniprietor on a stream, in violation of 
this right of all, injuriously tu divert 
or pem hock the water from or iinmi 
projirictors living above or IkjIow him 
on tho stream. — McLaren r. ('Oi)K 
(1845), 3 U. C. K. 299.— CAN. 

e. ■ — JVtictJicr tuv-niy yars nrxl 
before action necessary. \ -To an ardion 
for penning back water, a pica of pni- 
scription : — Held : bad, for claiming 
tho right by user for twenty years 
before action brought, instead of next 


iMjforo. — H alky V. Ennih (1853), 10 
' IJ. C. 11. 404. -CAN. 

i f. .] - Holm H v. Tuunkk (1850), 

> 5 C. V. 110. -CAN. 

j .] — Whore a right to 

! inU>rforo with the natural course of a 
stream Is attempted to be set up by 
prcHcrlptlou, the exeredso of sueh right 
I t<i the full extent claimed must i»o 
shown throughout tho period for wliioh 
, tho right Is claimed.— H unt r. Heh- 
■ I'KLKU (1857), 0 C. I*. 209. — CAN. 

h. .. -Action for thrfjwing Um 
water back u|M»n pltf.’s mill l»y tho 
erefd.ion of a dam lower down the 
stream for tho use of deft, s in 111. 

; J’lea, that deft. & the occupiers of his 
mill had had. *’ & actually oujoyod os 
of right Sl without Interruption for 
th <5 full period of twenty years next 
iiefore the cMmuneucement of tho suit, 
a right of erecting He continuing a 
I mill darn & diveiw boa^s on his, 
defL.’H prtuniww. In aU of the hi^ht of 
eight fetd ;--//cW : sufflclent. without 
alliiriiig mon^ particularly that deft, 
exercised the right. — SmTif e. W all- 
- inuDUK (1857), 0 C. R. 324.— CAN. 

k. .1 —Where a proprietor, for 

the purpose of improving Uio value 
of a water i>owor, has built a dam over 
L 2 
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ScrA, 2 . — liighltt rclaiing io watercourses: Sub-secL 
2, /?. C.] 

1011, Question for Jury.]— Action 

for obstruction of ii watercourse to wliich pltfs. 
alleged themfwJvos to be entitled by reason of 
their possession of a mill. An agreement for such 
watercourse made; twenty-eight years before with 
those under whom pltfs. claimed being given in 
evidence by defts., it should nevertheless be left 
to the jury to presume whether a grant has not 
been executed. — Dkwhttist v, Wuigley (1834), 
Oooi). IV. Oas. 329 ; 47 E. R. 629 ; subsequent 
qwoceedmgs (1837), (Joop. Pr. Cas. 319, L. C. 

1012. •! — Every proprietor of lands 

on the banks of a natural stream has a right to 
use the water, provided Ihj so uses it as not to 
work any material injury to the rights of the 
liroprietors above or below him on the stream, & 
may begin to (‘xercise that right whenever lie 
will. By usages, he may acquire a right to use 
tJu* water in a manner not/ justifk*d by his natural 
right ; but such acciuired right lias no operation 
against the natural rights of a landowner higher 
up the str(?am, unless tin* usiu* by which it was 
acquii*ed afTects tlic^ use that he himself has made 
of the stream, or his powi.*r to use iU so as t/O raise 
the. presumption of a gi*ant. A: so reruhn* the tene- 
ment above a servient tcneiiH'nt. 

Pltf. liad immemorially (enjoyed the btmelit< of 
irrigating ceit/ain nu^adems with the water of the. 
Yeo, subject to the right of t he oecupicjr of a mill 
t-o df‘t/ain the wat4*r for tl-f‘ use t)f liis mill ; A, 
although the? natural flow of the riv<*i* was jn-t;- 
vent(*d by the exercist* of the miller’s right, tin* 
tv’ater came down at such times that- ])ltf. was 
(Miabled to irrigate ids me,adows elTectually. But, 
of lat(‘, deft. Jiad, for the puriiose of irrigating his 
own adjacent, land, from time to time diverg'd the 
wat.(»r aft4*r it liad j)asst‘d the mill, At- hofovo it 
r(*ached idtf.’s meadows ; A:, although it did not 
appear that the quantity of M'ater which ultimately 
j*eaclu‘d pitf.’s m(>adnws was thereby sensibly 
diminislH‘d, yet the effect was that the w'ater was 
detained by the process of irrigation, A: did not 
arrive t ill so late in t lu^ day that pltf. was deprived 
of the x»ow('r to use it- fully : Held: this deten- I 
tion of thf‘ W’ater by deft, w’as a use of it which | 
was in its chariuder necessarily injurious t-o the i 
natural rights of jiltf. as a rijiaj'ian proprietor, A: j 
a ground of action. 

in such a case it is not necc'ssary to show actual 
damage to pitf.’s iwei’sionary intt^n'st. it is 


enough to show an obstruction of his right, &, 
such obstruction of his right being shown, the law 
will infer damage. 

The right of the riparian proprietor is limited 
to natural streams, & does not attach in the case 
of artificial cuts or drains. — Sampson v. Hod- 
DiNOTT (1857), 1 C. B. N. S, 690 ; 26 L. J. C. P. 
148 ; 28 L. T. O. S. 304 ; 21 J. P. 375 ; 3 Jur. 
N. S. 243 ; 6 W. R. 230 ; 140 E. R. 242 ; affd, 

3 C. B. N. S. 596, Ex. Ch, 

AnmttatUms .-—DiatA, K:cnBit v. G. E. Ky. (1883). 23 Ch. 1). 

560. Consd. Sharp v. Wilson, Pothcray (1905), 93 L. T. 

155. Rw. Stockport Waterworks Co. u. Potter (1864), 

3 H. & C. 300 ; Crosslcy v. Lightowlor (1866), L. P. 3 Eq. 

279 ; Konsitv. G. K. Py. (1884), 27 Ch. D. 122 ; McC-artney 

V. Londondcriy & Loinrh Swllly lly., 11904] A. C. 301. 

Mentd. PolxirtN v. 4tichards (1881). 50 L. J. (/h. 297 ; 

Simpson r. Godmanchoster Corjm., [1896] 1 Ch. 214. 

1018. .] — Mahon v, Siirewsuuuy 

A& Hereford Ry. Co., No. 28, ante, 

1014. Prescription Act, 1832 (c. 71).] — 

Carl YON v. Lovering, No. 1004, ante, 

1015. *1 - (1) Pltf. & deft, were in 

possession for tc*nns of yt*ars ro.si>octively, <jf two 
contiguous tracts of mining pi-operty. J*ltf. 
alleged that the dm^ction of the natural flow of 
the rain-w’^aier falling on deft .’s land W’^as into liis, 
jiltf.’s, close. Upon deft.’s land was a r(»servoir, 
to the use of the w'aier of which xjltf. claimed a 
right, through a trench lea<ling from the reservoir 
across deft.’s land into idtf.’s close : — Held : pltf., 
in order to establish his right to the flow of water 
from the reservoir, must show uninterrupted (‘njoy- 

I ment of tin* saim? for twenty years ; At also, under 
IVescription Act, 1832 (c. 71), s. 4, there was not 
an interriqition for oru* year befoi’e the filing of 
the bill. 

(2) Deft, had furtln'r cut t.r(*nches in the land 
he occupied. A:- by ]H‘rinission, in neighbouring 
lands, W’liereby tin? w^ati*r in certain surface 
springs, not flowing in any definite channt'ls, was 
drained into deft.’s rest»rvoir, & iinwented from 
flowing into pitf.’s close : -Held : iiltf. w’as entitlc»d 
to this water, inasmuch as it did not flow' in any 
dellned cliarmt^s ; A: an occiqiant is not (Mititled 
to inU'iTUpt the natural flow' of the w’ater from 
“ surface s])rings.” -Ennor r. Barw'kll (1860), 

2 (Jiff. 110 ; 3 L. T. 170 ; 25 J. P. 54 ; 6 Jur. N. S. 
1233; 66 E. R. 171; on appeal (1861), 4 L. T. 
597, Jj, JJ. 

Annotation r As to (2) Reid. Pciinett v, OrlllilbB (1861), 3 

K. & K. 167. 

1016. - .]--The owner of a temement ’'• m. 

adjoining a natural stream has no right to div(»rt 
tin* W’ater to a i)lace outside the tenement. A: 


a watoiroui-Hc running tlirniii^h 1 i1h 
pniiu'iiy A’, has iu»t t'oiist riicti'il any 
inill or imiiuifaetory Jii roniu'ct ion 
with tlio (ill in, ho oininot aoqiiire hy 
pivHcriptioii a right to niaintaiii tho 
ilain in qiioNtJon.- .Ionkh r. Fisuks 
(1890). 17 S. (\ P. 515.— CAN. 

l. -.1 — An oiiHoinoni to pon 
buck till' water of a Httvaiu A* Ut caiiso 
Hooding to riparian owiiorM cun be i 
acquiri'd by nm'r of the Httvani in tblK ! 
manner, coiitiununsly or at ivmilarly 
ivcurrlug interviilH for a ]>orlod of 
twenty yeam, but the extent of the 
right aequin'd must 1 h> meuauri'd ! 
Mtrietly by the extent of the liner. — | 
(WKUWKl.l. r. PltKI'KKNIUnmiK (1913). 
24 (>. W\ P. .569; 1 O. W. N. 12U.'> : 

11 1>. L. P. 461. - CAN. 

m. • Tifi riparian oinirr ■ On 
V'hnt <twidi7ioiiJi.]~- A pi\*seriptivo title 
to tlie nniiitornijitiMi use of the water 
of u river will not Ik* obtained by a 
riparian owner who has made no iim' 
of the water ditTeri'ut fiHtiu that to 
whieii he was entlthHl us a riparian 
owner. -PnowN r. Patiii’Iwt Ki.Ki'Tiiie 
& Watku 1'oWF.K ('4). (1907). 4 K. L. P. 
28 ; 3 N. P. K(i. Pep. .M3. CAN. 


n. ll'hrthcr dvHnitc channel 

7irrvssarv.] - l*ltf. ciuinu'd a prescript ive 
right to the IJow of the surface drainage 
waU'r from tho land of deft, on to his 
land I— Jh'ld : such east'iiient cun l)o 

I acquired only whem tho water Hows 
in a delliilte channel. — K kna Maiiomuu 
1 r. PoiiAToo Sircar (1863), Marsh. 
506.— IND. 

o. .] — The fact that 

water Hows over the surfaiv of tho 
stuvient tenement without a deflnlie 
ehaiuiel for Its carriage, euiiuut prevent 
the ucimisitloii of an easement. — 
MUNSHI M18HKR V. PlIlMK.VJ PAM (19131, 
I. L. P. 40 Cldc. 468.— IND. 

p. — ,] — Xo claim can be 

made either as ii natural right or as an 
easement l>y pn*scription. to water 
which does not How In a deHiiite coursi'. 
blit which should lie rf3gai*iled as surfai*!* 

I water or surface drainage.— A dix a - 
RAYANA r. pAMrnr (1914), T. L. ii. 

I 37Mad. 301. IND. 

! q. - - After a long enj»«y- 
nieiit of a wnteriiourse riiiiuing to a 
i lioiisi' gui’iicn through tho ground of 
I luiother, it shall bo pri'suined that the 


owner of the house has a right to tlie 
watercourw*, & an injunction will hi* 
grunti'd unless the i»arty can show a 
siK'cial liei'iice or an agreement to 
ivstniin it in point of lime.-' Wiijson 
r. .Htkwart (1748), 2 How. E. F. 
532. -IR. 

r. .] ' - A striiain of water 

i-ose in deft.'s land, then ran along 
the public road & through two gullet .s 
in the road into pitf.’s field. Deft., 
three* years before, sank the waU*r 
table on the road, & constructed a new 
gullet. blocked up tho old gullets 
whereby the water was diverted from 
pltf. into his own land. Pltf. never 
ncquieseed in this : — Held : over 
twenty years’ user having been proved, 
pltf. had a right to the How of tho 
stream from the public road tliruugh 
tho two gullets. — Catjlaqhan r. Cal- 
LAtiHAN (1897), 31 I. J.. T. 418.— IR. 

8. -.1 — The right to a stream 

is not to bo rt*garded as a men* right 
of servitude, but as a right of coiiinion 
property, & is to Ik* ivgulated by the 
law applicable to proiwrty of that 
di‘scription ; & so where a stream or 
tlie united water of two streams, has 
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there consume it for purposes unconnee(4*d with 
tlio tenement. 

A natural stitjam was crossed by a railway line* 
& flowed down to a mill. Tlie railway co. clainu'd 
the right to insert a pipe into the stream at- the 
crossing, which was the only place 'where their 
land adjoinc'd the stream, & to carry the water 
along their line to a distant tank. & there to con- 
sume it in working their locomotive engines along 
the whole of their railway. If the pipe w’as used 
to its full capacity it might not have substantially 
injured the mill : — Held : the i*ailway co. were not 
entitled to curry out their projiosal, which was not 
for ])urposes connected with the land where* it 
ciossed t.h<^ stream, & the millowiu'r would be 
Justified in stopping up the proposed Jiipe. 

It is plain that if the railw'ay co. art? not entith'd 
to retain He use their jiipe as intended but ar(* 
neveithcdess allow'ed to do so without inti*rru])tion 
for tw’enty yeai*s they 'will be infringing the mill- 
(Avner’s rights all that time &. will, at thci end of 
twenty years, gain a prescriptive right to con- 
tinue such use for ever (Loud Ltndlky). 

SamJwieh {Earl) v. Great Northern Hy. Co., No. 
1021, post, overd. — M c<'abtnby r. Jxindondebky 
A Jiorou Savilta" JIy. (\>., [10041 A. MOl ; 7'A 
L. .1. V. C. 73 ; 91 L. T. 10.5 ; 53 W. K. 385, II. L. 
.1 nnoiutitm : — Folld. Stellineycr r. Trinidud Lake IVt i-olmnn 

('(>., |1‘J18] A. C. ‘iS:'). 

1017. -.| — Dat.ton V. Angus, No. 4, nw/c. 

1018. — .]— lly tlie general law applicable to 
running streairis every pi*opri(*tor has a right to 
the ordinary use of water flowing past Ids land, 
also rights may be ac(]uired by pres(jription which 
inl(*rfere w'ith the natural rights of otlier pi*o- 
prietors ; but the ownei*slnp of an ailificial dam, 
although it may give a right to maintain tin? dam, 
does not turn the runrdng stream into a. pond so 
as to giv(! th(i owner of tlu*. dam an exclusive 
right to use the wliole of the* running wat-<M*. -- 
White (.John) At Sons r. White, [1900 1 A. 72 ; 
75 L. ,r. P. (\ 14 ; 94 ].. T. 05, H. L. 

AnnoiuiUm ; Reid. PortsriKHith HortniKh \Vali*r\v«n*kH Cc. 

V. L. B. & S. C. By. (1901)), 74 .1. V. HI. 

1019. — - Must be limited & deflned by user- - 

User unlimited & unnecessary.] The relaUus & 

pltfs., a .statut-ory navigation co., claimed to 
rt‘straiu deft-s. from taking w^ater fnmi a riv<‘r 
foiming part of their navigation. Didts. did not- 
admit that the river was vest-<»d in the pltfs., A 
claimed a ]n'escriptive right to take from the 
river superfluous w^ater not required for th(i i)ur- 


poses of the navigation. The user pi’oved was 
that defta. took as miicli water as they required 
w ithout regard to the needs of the navigation : — 
Held : the piTscriydion must be limited & delined 
by tlu* user, A: the user being unlimit/t'd tS:- not 
confined to water iu»t. nei'ded for the discharge of 
the statutory duties of pltf. co., tlie proscription 
was for a right wdiich ]>ltfs. could not grant & 
which could not bi», obtainial against them by pre- 
scription. -- A. -Cl. c. (luKAT North RUN JtY. (\i., 
[10091 1 Ph. 775 ; 78 L. .7. (h. 577 ; 99 li. T. 09, n. ; 
73 .T. P. 41, (\ A. 

.J — iScv, yetirrally^ Part 111., Sect. 3, ante. 

1020. By custom -For inhabitants as such.|~ 
Weekly v. Wildmlan (1H9S), I Ld. llaym. 105 ; 
91 K. II. 1 1H9. 

A inMtdtioHS -Consd. lUwe r. Wiinl (1 «.■>.'»), I K. &. H. 702. 

Reid. Hill V. Tupiior (ISCH). 2 New Bcp. 201. Mentd. 

Ackioyd r. Smith (IsriO). 10 C. B. 1(51. 

1021. For workers in tin mine.| (Uih.yon 

r. IjOVKrtng, No. 1001, ante. 

~ - .1- *SVc, further, (^tstom Usages, \"o1. 

NVIT., p. 23, No. 211-210. 

C. Nature and EHent of JlUjht. 

1022. To abstract water.l FJealey v. Siiaw% 
No. 3.35, ante. 

1023. Water returned. I Dakin r. Uornish 

(1845), cited in 0 15xch. at p. 300 ; 155 K. II. 582. 
Annotation : — ^Reld. Kinhivy r. Owen (iSftl), ‘i Exeli. Il.'i.’l. 

1024. By railway company -Purposes un- 

connected with tenement.] -A railway co. whose 
line crossed a stream in the- immediale neighbour- 
hood of one of their stai ions, 1/Ook wat er for supiily- 
ing tJi(*ir engine's for Dm' ge'iieral purposes of the 
station. On bill tiled by a millowm*r lowe'i* elowu 
tlie stream, it appeai'ed that t)i(' abstraction of 
wat.(*r did no damage' in wet wt'ather. A:. lU'ver 
shortened the w^irking of the; mill for more than 
a few minut.es a day : /feld : tlie co., as riparian 
owru'rs, were* <*n1 it led to t ake a ri'asonahle quantity 
of water for tlii'ir pur(K>s(;s, A;, in this case the 
quantity taken w^as reasonabh'. Sandwich (Eabl) 
V. (JiiEAT North EKN II y. (N». (1878), 19 <’h. I). 
707 ; 49 L. .1. Uh. 22.5 ; 13 ,1. P. 129 ; 27 W. II. 
010 . 

Annotations : Overd. MfCMfliiry r. LomloiKRfrry A: fiOURli 

Swilly li'y., lIJRUJ A. (i. .'HH. Reid. Bully r. ('lurk, Srni, 

& Alfwlaml (1902), Hti I,. T. 909. 

1025. .j McUaktney v. 
liONDONDERilY A UoiKHI SWILI.Y llY. Uo., No. 
101 0, ante. 


tlowiMl ill one contiiniouK courMC* from 
time inimemurial. partly in a natiiinl 
ic partly in an artificial cbaniiitl, 
a lower heritor wlu) has used the water 
HO Kent down on his jiroperty for the 
purpose of machinery, or otherwiM*, 
nequin-H a pn*serlptivc riprht to it & 
is entitled to insist on it-s contlmianee. 
— Mackkxzik r. Woddiioi* 10 

Bmil. ((Jt. of .ScHH.) 981 : 20 Sc. Jur. 
180.— SCOT. 


.] — The uw.*r for the purposes 

of irrigation for a period *»f thiily 
years 6c upwards hy lower proririctors 
the water of a stream which has lieen 
allowed to flow down to them fr«*<' 6c 
unobstrucU^d, docs not prr nr confer 
on fheiii a proHcriptlve ricTht aifainst 
the u]»t)cr proprietor Hi pnwent him 
from luakingr any usd of the water, 
yut the parties art* thrr>w'n back on 
their ordinal*)' rights as riparian pro- 
prietors. A negative servitude cannot 
be acmiircd by prescription, imloss 
twre has intervened some act by 
which the person claiming it has 
it, & the opposing party has 
yielded to that assertion. — J ordaan 
^'Dvkrlman* (1879), Buch. 79.— 


a. .J —In order for a lower 


riparian proprietor to ac'ouire pit*- i 
Keriptivo riglilH to the exclusive use 
of the water of a peirnniul .stream, as 
against an upper ripuriiin proprietor, 
it is iK'e-tiHsary for the former hy ad vei-se 
aets for thirty y<*aiii to assert lifs 
exclusive right, A' for the lutt^^r to 
eontimioiisly yield to smdi aswrtion , 
during that i»eriod.' Koiu.kiic. Baaut- 
MAN (lH9r>), 12 S. (;. 20;'). ■ S. AF. 

b. - - — .1 When* a. dam on 

deft.’s land was usimI only in the dry 
Kttnson of the year 6c tlni owner of 
pltf.'s laiKl each year for a jieriod ; 
u])wards of thirt.y years had enten-fl 
deft.'s hind, rebuilt the dam 6c appro- 
priatitd the whole of the water cjolleeted 
thei*ein for iisii <m pltf.’s land : - lleUl : 
such acts constituted sufficient adverse 
user to entitle pltf.'s laml to the use 
of all the w'ater flowing into the dam. — 
]>E KliRKK t?. NlKIIAfTrt (1898), 14 
!<. C. 302 ; 15 8. 1.— S. AF. 

o. if?/ fjdanprl.] -When- a riparian 
owner of laiuls on a lower levi‘1 had b<*<*-n 
perniitted by pltfs., for a ininilHjr of 
years, to take water power neccjssary 
to ojieratc his rrilU througli a flume he 
had constructcil along the river hank 
part-ly upon pltfs.’ land conniHdlng 
with the pltfs.’ mill-mci*, subject to 


the eontTihuf ion of half tlu^ expi'iise 
of keeping their iiiill-rux'-e 6c dam in 
i-ejiair, A' t.liese faets hail been lecogiiised 
ill ileedh 6i written agnuunenl-s to whieli 
pltfs. it their oah'urs hiwl been Tunties. 
pltfs. eould no longer claim exeliislve 
rights to the enjoyment of siieli nv<*r 
impi'ovemeiitH or 1 * 0 ( 11111 x 1 the demolition 
of tlu; flume notwithstanding that t hey 
wen; absolute owners of llm strip of 
land upon wdiieh tlu; mi]l‘rue.e 6c a 
poi-tion of the lliiino had Ixmmi eon- 
stpucted. — Laeuance v. LAro.vTAiNK 
(1899), 30 S. (J. B. 20.- CAN. 

PART IX. SECT. 2, SUB-SECT. 2.— C. 

1023 i. To ahslrafi nmUr- - WtUcr re- 
tiiriuitl. \ “A riparian pixiprletor w'ho 
has a prc'Hcrl pCivf* right t.o take, in a 
puiliciilur way, water fniiii a river, it 
to rctuin such water to the river In a 
Tiolluted condition, is not ciititlcul to 
take the w'atm* in any other way or 
placMt, nor use even his coninioii law 
right of taking it- in such a way as to 
iKld to the pollution of the stream. — 
M’iNTyKK linoTfiKita v. AI’Gavin, 
[1893] A. f;. 2«H ; 20 B. (f’t. of HOflS.) 
49 : 30 ^»c. L. It. 941 ; I 8. L. T. 110.— 
SCOT. 

d. To flircrt ittfitr — Far purjntsi's 
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Hcd, 2 . — Rights relating to watercourses: Svh-sect, 
2, /?. cfc C.J 

1011. Question for Jury.] — ^Action 

for obstructk»n of a watercourse to which pltfs. 
alleged themst^lvos to be entitlc?d by reason of 
their iiosscssion of a mill. An agreement for such 
watercourse made twenty-eight years before with 
those under whom pltfs. claimed being given in 
evidence by defts., it should nevertheless be left 
to tlie jury to iiresume whether a grant has not 
b(*en executed.- Dkwhirst v. Wkioley (1834), 
(Joop. J*r. f/’as. 329 ; 47 E. H. 529 ; suitsequent 
proceedings (1837), (voop. l*i*. (Jas. 319, L. C. 

1012. .! — Every pixiprietor of lands 

on the banks of a natural stream has a right to 
use the water, providijd h(; so uses it as not to 
work any material injury to the rights of the 
liroiirictors above or below him on the stream, & 
may begin Ixj excjrcise that right whenever lie 
will, ily usages he may acquire a right tc» use 
the water in a manner not- justified by his natui*al 
right ; but such ac(iuii*e(l right has no oiieration 
against the natural rigid s of a landowner higher 
u]i the simim, unl(‘ss tla^ iih<t by which it was 
acquired afTocts the uh(^ that he hims<*lf has made 
of the str(»ain, or his pow(‘rlo use if-, so as t-o raise 
the presumplion of a grant, ^ no render the tene- 
ment above a servient tenement. 

Pitf. had immeniorially <*n joyed tlie benefit of 
irrigating (;erl/ain meadows with the wai(‘r of the 
V'eo, subject to the right of f he occuiiier of a mill 
to dcd^iin tju* ■v\'at.c*r for t he use of his mill ; A, 
although the natural tlow of the riv(‘ was i>re- 
veided by tlie ex<T(dse of th(‘ millcT’s I’ight, the 
watej* came down at such times that pllf. was 
enabliHl to irrigat^c* Ids meadows elTeclually. Jiut, 
of lat>e, deftu liad, for the purpost* of irrigating his 
own adjacemt land, fj*oin time t^i tirm* divt*rl.c‘d the 
watiT after it had jiassed the mill, A: before it 
r(*ach<‘d pifi.’s meadows ; «k, although if. did not 
app(*ar lliaf tiu} cpiantity of waf(*r wliich uJtiiiiat(*ly 
reached pltf.'s meadows wiis thereby sensibly 
diminished. yi*f. the elTe<d. was that the M'uter was 
detuiiKul by the piocess of iriigation, ^ did not 
arrive* till so lato in the day tliat plti. Wiis deprived 
of the i)ow(*r to use it fully : - J/cld : t his deten- I 
lion of th(* wat(‘r by deft, was a ust* of it which ! 
was in its cJiaract(‘r necessarily injurious to the | 
natural rights of pltf. as a riparian proprietor, &- I 
a ground of action. 

In such a case it. is not nec<*ssai’y to show actual 
dainagt* to jdtf.’s reversionary int(^r»‘st, it is 


enough to show an obstruction of his right, &, 
such obstruction of his right being shown, the law 
will infer damage. 

The right of the riparian proprietor is limited 
to natural streams, & does not attach in the case 
of artificial cuts or drains. — S ampson v, JIod- 
DINOTT (1857), 1 C. B. N. S. 590 ; 20 L. J. C. P. 
148 ; 28 L. T. O. S. 304 ; 21 J. P. 375 ; 3 .Tur. 
N. S. 243 ; 5 W. K. 230 ; 140 E. R. 242 ; affd. 

3 C. B. N. S. 590, Ex. Ch. 

Anmitations : — DisUU Itonsit v. O. E. lly. (1883), 23 Cb. 1). 

SOB. Cooid. Sharp v. Wilson, Itoihcmy (l»0f>), 93 L. T. 

15.5. Reid. Stockport Waterworks Co. v. Potter (1864), 

3 H. & (3. 300 ; (Jrossley v. Lightowler (1800), L. Jl. 3 Eq. 

279 ; Kfsnslt w. Q. E. Uy. (1884), 27 Ch. D. 122 ; Mc(?artncy 

r. Londonderry &; Lough Swilly Ky., [1904J A. C. 301. 

Mentd. ItolxtrtR v. -lUciiards (1881). 50 L. .1. Cb. 297 ; 

Simpson V. (iodmanch ester Corpii., [189GJ 1 Ch. 214. 

1013. .] — Mason v. Shkewsbuuy 

& llEREFOiiD Ry. Co., No. 28, ante. 

1014. Prescription Act, 1832 (c. 71).] - 

(Ublyon V. TiO%TSBiNO, No. 1004, ante. 

1015. .| -(1) Pltf. & deft., were in 

l)ossc'ssion for t(*nns of y(*ars r(*spectivcly, of two 
contiguous tracts of mining property. l*ltf. 
alleged that the diitiction of the natural How of 
the rain-water falling on deft.'s land was into his, 
pltf.’s, close. Ppon deft.’s land was a reservoir, 
to the use of tin* water of which jiltf. claimed a 
right, thmugh a trench leading fimn the reservoir 
acioss dc‘ft.’s land into idtf.’s closii i -IIekl : pltf., 
in order to establish his i*ight to the flow of water 
fj’om th(* reservoir, must show’ uninterrupted enjoy- 
ment of the same for iw^enty years ; &. als«), under 
Pre.scription A el , 1S32 (c. 71), s, 4, there w’as not 
an int<‘rrup1ion for one* year before the Tiling of 
the bill. 

(2) Deft, had further cut trenches in the land 
j he occupied. A: by ]>ermission, in niqghbouring 
lamls, wdi(*reby the w’at.er in c<‘rtain surfaei*- 
si)rings, not llowdng in any delinite channels, w'as 
drained into dc'ft.’s irservoir, tSt prfivented fjTwri 
flowing into jjlt f.’s close : - Hr/d : pltf. was entitled 
to tills w’nt(*r, iuasmuc'Ii as it did not flow’ in any 
defined chaiin<*ls ; Afc an occupant- is imt entitled 
to interrii]>t the natural flow’ of the water from 
“surface springs.” Ennok Bauw'kli. (18(39), 

2 (JilT. 410 ; 3 D. T. 170 ; 25 ,J. 1*. 54 ; 0 Jur. N. S. 
1233; 0(3 E. R. 171 ; on appeal (1801), 4 I.. T. 
597, D. .l.r. 

Annotation As to (2) Refd. lieiinelt, r. OrlfflUiM (1801), 3 

E. & E. 467. 

1016. - - -.| -The ow’ner of a tenement-**, 

adjoining a natural stivam has no right to divert 
the W’ater to a place outside tlie tenement, A 


a waterriMiiw nnnihig thmiigh bin 
proeorty & Iuih nut const nicUnl niiy 
jiiilf or iiuiniifnetory in eoniuH^tJon 
with tlu*. dtiin. ho cannot iu*c|iiitv by 
prescription ii right to inuintHin the i 
(liiin in qiif'stion.- .ToNKS r. FisiiKK 
(1890), 17 S. C. It. 515.— CAN. 

l. - -.1 — An euNenuMil to pen 

hack tlio water <if a stream & to cause 
Hooding to riparian <nvi\erH eon Ik* 
aequiit'd by user of the strt*aiu in this 
nianiier. eontinuuiLsly or at regularly 
iveurriiig iufen’als for a period «»f { 
twenty ytmi-s, but the extent of the ' 
right ae(|uirt*d iinist la* uiensuivd 
strictly by the extent of the user. — 
(WunWEl.l. r. llRKeKKNllinUUK (1913). 

24 <). W. It. 509 ; 4 O. W’. N. 1295 : 

Jl 1). L. it. 401.— CAN. 

m. /f// riparian owner - On 

%ehai romiitious.\--A pivserlptlve title 
to the uiiiiitermptetl usr' <»f the water | 
of a river will not he obtained by a i 
riparian owner who has made no usi* I 
t»f the water dilTeivut frt>m that to i 
which he was entithnl n« a riparian ' 
owner.- — UiuiWiN e. Hatiicust Ei.i:i*Tme ! 
& Watkk Powku i'ii. U907), 4 E. L. It. i 
28 ; 3 N. n. Ei|. Pep. 513. - CAN. i 


n. Whether definite ehannel 

tiveessarjp] —Pltf. claimed a pri*serii)tiv<* 
right to the flow of the Hurfact> drafnagt* 
water from the laud of deft, on to his 
land ; — Held : such easement can hi* 
aequirc'd only wheiv tho water flows 
in a delinite channel.— Kk.n a Maiiomku 
r. lU>iiATf>o SiKCAK (1803), Marsh. 
500.— IND. 

o. — — .]— The fact that 

water Hows over the surfnei' of the 
servient tenement without a dediiiU* 
ehannel for its e4irriage, cannot prevent 
the acquisition of an easement. — 
Mitnsiii Misskr V . PiiiMKAJ Ha.m (1913). 
1. L. P. 40 Calc. 45S.— IND. 

p. .1 —No claim can Iw 

made either us a iiutaral right or as an 
eosi'inent by pn'st'riptlon. to water 
which dca*8 not How In a deHiilte eourst*. 
but which should he regardeil as surfaci* 
water or surfiuv dnilnagi‘.-~Ai>iN \- 
KAYANA r. ItAMunr (1914). 1. L. P. 
37 Mttd. 304,- IND. 

Q. - .1 “After a long enjoy- 
ment of a \\ut<M*coursi* rimuing t<» a 
lumsi* A' ganieu through the ground of 
another. It shall bo presumed that the 


owjier of the house has a right the 
wateivourse, & an Injunction will he 
graiit4*d unh'K.s the party can show a 
siH*cial lieenet' or on agix'ement to 
ivstmiu it in point of time.— WTmox 
r. si^TKW.utT (1748), 2 Jfow. E. F. 
532. — IR. 

r. .1 — A stream of water 

ruse in deft.’s land, thru ran along 
the public ]*oad & Ihi'ough two gullets 
in the road into pltf.’s Held. Deft., 
tlirei' years befoiv, sank tlu* wat<*r 
table on the road, & constructed a new 
gullet, & bluekcHl up tho old gullets 
whereby the water was diverted from 
pltf. into his own land. Pltf. never 
acqulescied in this : — Held : over 
twenty years’ user having been prove<i, 
pltf. had a right to the How of tho 
stream from the public road through 
the two gullets.- <Uij.AaHAN r. Cal- 
I.AC.IIAN (1897). 31 I. L. T. 418. — IR. 

8 . .) — The right to a stivam 

is not to Iw regained us a inert* right 
t>f 8t*rvitude, but ns u right «»f roiiimon 
property, & is to Ik* nrgulaU'd by the 
law applicable to property of that 
«h*script ion ; Sc sti where a strifam or 
the united water of two streams, has 
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there consume it for purposes uncoiinect-ed with | 
the tenement. " | 

A natural stream wiis crossed by a railway line 
& flowed down to a mill. The railway co. claimtHl 
the right to insert a pipe into tlie stream at tlu' 
crossing, wliich was the only place wli(‘rc ihtdr 
land adjoined the stream, & txi carry the water 
along their line to a distant tank, & there to con- 
sume it in working their locomotive (ingines along 
the whole of their railway. If the pipe was used 
to its full capacity it might not have substantially 
injured the mill : — Held : the railway co. w'(*re not 
entitled to carry out their proposal, whic^h w'as not 
for imrposes connoct-<‘d with the laud where' it 
c-rossed thii stream, (to the millow'iit'r would be 
justilied in stopping iij) the proposed pipe. 

It is plain that if the railway co. ai*e not entitled 
to ret4i,in & usii their pipe as intendtui but an? 
nev(jrtheless allowed to do so without int<‘rruption 
for twenty years they will be infringing the mill- 
owner's rights all that tinie ito will, at the. end of 
twenty years, gain a prescriptive right to e.on- 
t inue such use for ever (Loud Lindj.ky). 

Sandwich (Earl) v. Great Northern Ry, Co., No. 
1021, pofit, overd. — M c^Cartney v. Londondeuuy 
ito Loitoit SwiLi.Y Ky. Co., [10041 A. C. 301 ; 73 
L. .1. I». C. 73 ; 91 L. T. 105 ; 53 W. K. 385, 11. L. 
Aitnotatitm : — Folld. Htollineyer r. Trinidad Lake Pelrohium 

('o., IIUISJ A. (J. 48r>. 

1017. — Dalton v. Angus, No. 4, ante. 

1018. lly the geruiral law applicable Ui 

running streams every proprietor has a right to 
the ordinary use of wattT flowing past his land, 
also rights may be acquired by prescription wdiicli 
interfere with the natural rights of oth(*r iiro- 
priotors ; but the ownership of an artificial dam, 
although it may give a right to maintain tlu^ dam, 
does not turn the running stream into a ])ond so 
as to give the o>vncr of tlie dam an exclusiv'e 
right, to use the whole of tlu? running water. -- 
Wjute (.Ioiin) tto Sons v. White, [lOOtiJ A. i\ 72 ; 
75 . J. P. C. 14 ; 94 L. T. 05, If. J.. 

Anne ition Refd. I’ortHniniitli Horoiitrli WaterworkH C*o. 

r. 1. H. & S. V. iiy. (190U), 74 J. 1». (51. 

1019. Must be limited & defined by user — 

User unlimited & unnecessary.] — Thc^ relators & 
pltfs., a statutory navigation (! 0 ., claimed to I 
rt-'strain (lefts, from taking wat.er from a river 
forming part (jf their navigation. 1 lefts, did nof. 
admit that the rivc'r was vesb^d in the pltfs., A- 
claimed a jirescriptive right to take fr*om the 
river superfluous wat(*r not recpiired for Ukj i)ur- • 

Hawed in one eonlinnoiiH coiirwi from 
time jinnieniorial. partly in a natural 
& partly in an ailitleial ohaniKd, 
u lower heritor who hasusetl tlie water 
Ko sent down on hlH property for the 
purpose of iriachlnery, or olherwist;, 
aci|uin*+i a T»i*eH(!riplive rifrht to it Hi 
is entitled to iiisiKt on its eoiilinnniioe. 

-Mackknzik r. Wodiiiuii* (I Sol), IH 
Dnnl. ((^t. of Sess.) HSl ; 2(5 Sc. Jur. 

ISO. -SCOT. 

t. .1 — The user for the purposes 

of irrigation for a noriod of thiiiy 
years upw'ards liy lower proprietors 
of the water of a stream which has hciui 
allowed to flow down to them fnn* & 
imnlistructcd, does not per w confer 
on them a prescriptive rifirht affaiast 
the upper pniprictor to prevent him 
from making any use of the water, 
hut the parties are thrown back on 
their ordinary riirhts as riparian pro- 
prietors. A negative servitude cannot 
be ac(^red by prescription, unless' 
naa intervened some act by 
which the person claiming it has 
it, & the opposing party has 
yielded to that OKserilon. — Jordaan 
r. ^VVixkkl-MAN (1879). Buch. 79.— 

a- .1 — In order for a lower 


poses of the navigation. The user proved was 
that (lefts, took as much w'ater as they i*equired 
without regard to the needs of the navigation : — 
Held : t he pi*escrq»iion must be limited «to dofln('(l 
by th(‘ ustu*, ito the us('r being unlimiU'd & not 
conliiK'd k> water not iKM'dod for th(s dischoi'ge of 
the statutoiy duties of pltf. co., the pi’oscripUon 
was for a right, which pltfs. could not grant & 
which could not In' obtained against them by pro- 
scription. — A.-(S. V. (IHEAT >JoilTIIERN KY. (^O., 
[1909] 1 Ch. 775 ; 78 L. .1. V\u 577 ; 99 L. T. «9, n. ; 
73 J. P. 41, C. A. 

.J - See, generally. Part III., St'ct.. 3, ante. 

1020. By custom — For Inhabitants as such.] — 
Weekly v. Wildman (109S), I Ld. Uaym. 105 ; 
91 E. It. 1109. 

AnnotatinnH : — Consd. Race r. Ward (I8.^.*»), I E. IL 702. 

Reid. Hill r. Tupper (189:5). 2 New ilep. 201. Mentd. 

Ackroyd r. Smith (1850), 10 C. H. Uil. 

1021. For workers in tin mine.] (Urlyon 

i\ Loverin(j, No. 1001, ante. 

— .] — *SVc, farther, Pustom (to Usages, Vol. 

XVII., p. 23, No. 244 210. 

C. Nature and E.rlent of UighL 

1022. To abstract water.] Healey v. Shaw, 
No. 335, ante. 

1023. - — Water returned.] Dakin r. Pornisti 

(1845), cited in 0 Ex(di. at p. 300 ; 155 E. It. 582. 
Annotation : — Reid. Eiubrcy r. Owen (1851 ), *5 Exch. ;55:5. 

1024. By railway company — Purposes un- 

connected with tenement.] — A railway co. wliosi' 
line crossi'd a stn'am in th(» iinnunliate iK'ighbour- 
hood of one of their stations, took water for supply- 
ing iJu'ir engines & for tin* geiK'ral purpo.sc's of tln^ 
station. On hill filed hy a millowiier lower down 
tlHJ stream, it aiqx'arcul Dial, thi^ abstnietion of 
water did no damage in w(‘1/ W(‘at.her, ito iH!V('r 
shortoiK'd the working of th(< mill f(jr more than 
a f(*w ininut(;s a day : — /feld : tiu' co., as riparian 
owii(*rs, w’ere. ent ithsl bi tak<‘ a r(‘asonahle (luantity 
of wat(*r for their |iurp(js(^s, A- in this casi^ tht^ 
quantity iakcui was r«‘aKonabh*.-- - Sandwich (Earl) 
V. (Jreat Northern ItY. (’o. (1878), 10 (li. D. 
707 ; 49 L. J. Ch. 225 ; 43 .1. P. 129 ; 27 W. H. 
fllO. 

A nntttations Overd, Mc( 'url iKsy r. Lomhmdurry A; Lough 

Swilly liy., |l9(il| A. :i(M. Reid. Hally r. dark. Son, 

A Morlaiid (1902), 80 J,. T. ;509. 

1025. -- .] M((!artney V. 

Londonderry A Lough Swilj.y Uy. (V)., No. 
1010, anle. 


riparian ]»i*opi'i(*tor to aiMinii’c |U'c- | 
H(TiiitiVij right H to ih(' (iXcniHivc uwi ■ 
of too water of a periumial Htrciim, oh 
H gaiiiKt an ui)i>ci' riparJau |>ro[)rIctor, 
it iH ncccHsary for the forni(*r by udvc^rHc ' 
acts for thirty years to assort his 
exclusive right. A f»»r th(^ latter Ui 
eontiiuiously yield to sne-li ttssiutioTi ; 
diiriiigthat period.- - IvOHi.Kitr. Haaht- 
MAN (1895), 12 H. V. 205. S. AF. 

b. .1 - When* a. dam on ' 

deft.’s land was used only in the dry 
season of Hkj year A the owner of 
pltf.'s land each year for a period 
upwards of thirty yirars had (iitcrod I 
d<?ft.’s land, rebuilt the dam A appni- 
]»riat(‘d tho whole of th(i water coUix.-OmI 
therein for um 5 on iillf.'s land : -Held : 
such acts constituted sufficient adverse 
user to ciitilhi pltf.’s land to tho use > 
of all tho water flowing into tiie dam. — 
1)K Klkkk V. Nikhach (1898), It 
8. C. 302 ; 15 .S. 1. -45. AF. 

0 . Elf CJiloppcM— Whew a riparian 
owner of lands on u low(ir level liad been 
IMirmltted by pltfs., for a number of 
years, to take wat(?r power ntjcessarj’ 
to operate his mill through a flume ho 
had esonstrueted along th(5 river bank 
partly upon pltfs.' land connecting 
with th(; jdtfs.’ mill-nurts subject Uj 


tbo (Miiit.rihution of half tho (^xpe^nso 
of kooping their mill-mco A dam in 
ivpalr, A these facts had liooii recognised 
ill (h'odH A wi'itton ugroemiuit^ to which 
pltfs. A their nntfurn had been parties, 
pltfs. could no longer claim (^xclusivtJ 
rights to th(» onjoyment of such riveu* 
improvements or iiiquin) tlu' demolition 
of the flume notwitliHtandlng that they 
were absolute owners of tho strip of 
land ui>on whicdi the miU-nieo A a 
portion of tho fliimo hud Ixmui eon- 
stnictod. -Lafranck v. LaI'*ontaink 
(1899), 30 S. fJ. H. 20.— CAN. 

PART IX. SECT. 2, SUB-SECT. 2.— C. 

1023 J. To ahutrart umler -AVfUer re- 
tumejl.\ — A rliiHi’ian proprietor w’ho 
has a pwscri ptlvi^ right to taki?. In a 
puilieular way, water from a river, A 
to leturn such water to tho river In a 
pollat(5d condition, is not cntitkMl to 
take tho water in any other way or 
ptac(;, nor use even his common law 
right of taking it- in such a way as to 
wTd to tho pollution of tbo stream. — 
M’INTVIIK HliOTfIKU8 V. M'Gavin, 
118931 A. a 208 ; 20 Jt. (Ct. of Hess.) 
49 ; 30 He. L. It. 911 ; I rt. L. T. 110.— • 
SCOT. 

d. To fUrrrt icttirr — For purpose h 
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Sect. 2 . — Righifi relating to watercourses : Suh-secl, 
2, C,: mjih-sect, 3, Jd.] 

1026. Water percolating through hank — 

Injury to lower riparian owner.] — A riparian pro- 
prietor abstracted water from a stream by pipes 
& syphons 1>o supply his fish ponds, & thereby 
interfew^d with the flow of the water to the lower 
riparian proprietor’s mill. The higher rijiarian 
proprietor made a claim that, prior to his use of 
the pipes A syphons to convey water from the 
stream to his fish ponds, lie had obtained the same 
amount of wat(T by percolation through the banks 
of the sti*cam, & therefore lie had a right to such 
water under Prescription Act. I’he lower riparian 
pi*oprictor claimed a right of way by prescription 
lo repair the bank of the stream where it ran 
tluough the higher riparian proprietor’s pi*operty. 
Tlie gatci by which he entered the higher riparian 
proprietor's property liad always been kept 
locked & the key kept by the higher riparian pi*o- 

rietor or his servants ; but this key had always 

een askcul for as a matter of right when it was 
required, & had nevcjr been refused: — Jleld : (1) 
the lower riparian proprhitor liad such a rigid as 
mentioned in Beeston v. Wcattu No. 330, aafe, to 
keep the tiank in repair on the higlier riparian 
proprietor’s propeidy, A for that purpose to have 
access to ids prt'inises. Such a right was from 
time immemorial, A th(' fact <»f t-lie gat<‘ being 
kept locked did not afTect such right; (2) thci 
higher riparian in-oprietor could not. justify 
abst/racting waU'r by pipes A phons on the 
ground that* if the }>ank had not btjcn made water- 
tlglit he would Jiave b(*<m (uitithnl to the same 
amount of wnU^r by percolation. Such a claim 
was not Hustainabl(» under tiio Prescription Act as 
a watorcourH(^ or otluuwise. Injunction must be 
granted to i*(‘Htrain tluj abstraction of wat^M* fi’om 
the stre^am by such pi])eR A syphons, A they must 
be taken up A removed ; but the order must state 
tlint/ a riparian T)ropriet/or wjis not- entiilc»d t-o 
restrain absolutely anotlier riparian pi*o])rietor 
fi*om taking any M^ater from tlie stream hir 
legitimate purposes. — Hohehth v. Feixowkk 
(1900), 04 L. T. 279. 

1027. - Surplus water.]- A.-(l. v. Orkat 
Noutiieun Ky. Co., No. 1019, ante. 

1028. - - Where no right to continuous flow.] 

- PItfs. wei’o t-lie owners in fee of an ancient 
tami(»ry situaU^d on tdther bank of a mill stream, | 
A defts. wer(» occiipiei*8 of an ancient corn mill i 
furtlier ilown tlu^ strtMun. The ihamiel of the I 
stream was an tirt-ificial one, constructed several | 
centuries ago, A passing thi'ough tlie lands of 
various proprietors befoi-e reacliing the tannery 
A the mill.^ The owners or occupiers of the mill 
were also in possession of A exoi'ciHed the solo 
control over a weir A sluice gates built across the 
river IS. at the point where the mill stream com- 
menced, A they regulated the flow of the water 
into the mill stream A cleansed tlio bed A banks 
from the weir to the tannery. In Nov. 1907, i 
defts. cut off the water supply A, euteriiig on the I 
bed of the streani, within pltfs.* premises, removed I 
fhert>from certain pipes by means of which pltfs. | 
had been in t-he iiabit of obteining water for their j 
tannery. In an action by pltfs. for an injunction i 
to restrain the interference with their right to i 
abstract water, A for trespass A damages : — ; 
Held : xipon the facts A having regard to the con- j 
duct of the parties, A especially te the notorious I 
A constant user of the water by pltfs. A their | 


predecessors for nearly 250 years, pltfs. were the 
owners of the bed of the stream so far as it ^ ran 
through their land ; A the ct. was bound to infer 
that the mill stream was originally constructed 
, for the mutual benefit of tiie tanner A the miller, A 
I pltfs. were entitled, under a reservation made or 
i agreement emtered into when the channel was 
constructed, to a right to usa the water for all 
reasonable piu-poses, not causing any sensible or 
material injury to the miller. Se^le : where 
water flows through an ariificial channel past the 
lands of several proprietors to serve the purposes 
of a pi'oprictor lower down, the p^per grant to 
presume, in the absence of all evidence as to th<» 
c;onditions upon which the channel was originally 
made would be the graiil- of an casement or right 
to th<) I'unning of water ; A primd facie, c^very 
jiroprietor of land on the banks of such a channel 
would be entitled to tlie moiety of the bed of the 
channel adjoining his land. 

If a riparian owner has no right to haves the 
flow of water continued, he cannot ciaitn jis an 
caseiinent the riglit t-o abstract water if A when it 
is flowing in tlie stream.- Whitmores (Kden- 
BRiDGE), Ltd. r. Stanford, |1909] 1 Ch. 427 ; 
78 L. J. Ch. 144 ; 09 L. T. 924 ; 25 T. L. It. 109 ; 
53 Sell. Jo. 134. 

1029. To divert water.]— WRUiUT v, Howard, 
No. J00.3, ante. 

1030. - -- Irregular flow.] - The owneu’ of land 
has an unejualilied riglit to drain it for agricultural 
purjioses, in order to get. riel of niei'e surface* water 
the supply of the wate*r being casual A its flow 
following ne> regular or delinili* coui’se ; A a 
neighbouring jiropriet-or cannot complain that he 
is thereby dciirivtid of such wateu* whieli otherwise' 
would liavc conic ie) his lujid.-'-ltAWSiTioN r. 
Taylor (1855), 11 Exedi. 309; 25 Ji. J. Ex. 33; 
J 50 E. It. 873. 

Folld. Hrouilbe^nt r. lleuiiaboUiam (185G), 11 
I Exch. 002. Consd. ('haaomoi'e r. lUchartlK (18.'>9), 7 
1 H. L. CJoB. 849. Retd. Elinor v. HarwcU (1800), 2 Giff. 

410; Grand Jnrictiuii Cunul r. ShuKar (1871). 24 L. T. 

402 ; Bradford Ooi-pn. r. PickloH, 11804] .'1 CIi. ftli ; Broel- 

ford C^orpn. r. Forrund, |1902| 2 Ch. eir»5. 

1031. - - .J -A larielowner lias a right to 

appi*opriate surface water whiedi flows over his 
own laiiel in no definite cliannel, although the 
water is Uiere‘by iireventod fi*om I'eacliing a 
waiercoui’se which it previoihsly supplie^d.' - 

I Broadbent r. Kamsbotham (1850), 11 Excli. 
002 ; 25 L. J. Ex. 115 ; 20 I.. T. O. S. 244 ; 20 
J. P. 480 ; 4 W, It. 290 ; 150 E. It. 971. 

ATirutlatUms : — Distd. Bcenton v. Wcati* (1850), 20 J. 1’. 4.'>2. 

Apld. C'hOHumoru r. Bichards (ISaO), 7 H. L. C'uk. 340. 

Dfitd. Bimtinff r. llickH (1801). 70 L. T. 4r>.^>. Retd. 

Ennor r. Bunvell (ISGO), 2 Giff. 410 ; B. r. Metropulilan 

Board of Works (18G3), 3 B. & ». 710. 

1032. For exclusive use.) — A stream was 

divided at a spe^t E., by stones placed tlu're before 
living memory. J^art of the water flowed to a 
farmyard, wliere it entered a trough used for 
watering cattle. The overflow of wate*r fi*e>m the 
ti'ough found a way, not thi-ough any definite 
channel, but by percolation, in t-o a river, which 
also received the main port of the stream. In 
1847 W., who bought the land between E. A tiic 
river, together with a mill on the bank of that 
river, made a reservoir to collect tiie overflow at 
tlie trough, A conducted the water from tin' 
reservoir to the mill thiough a tunnel or covered 
drain. In 1867 W. conveyed to pltf. the mill, 
togetlier with the right to all waters, reserving to 
himself a supply of water for domestic A other 
purposes. Defts., owners of land on the banks of 


%tncotnu'rt*‘d triih tenement.] —Owner of 
II tinenieiit adjojnliiir a imtuml fttroain 
bail no right to divert the water to a 


place outaido the t-onoiuent, A there 
conauine It for purposes nnoomicotod 
with the tenement. — W atbon r. Jack- 


ROX (19141, 30 O. L. R. 517; 31 

O. L. 11. 481; 19 D. L. U. 733; l\ 
O. W. N. 509.— CAN, 
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the stream above E., having caused an obstruction i 
of the stream above that i>oint, & having thei*eby j 
substantially diminislied the flow of wat^r to the 
reservoii*, &•, consequently, to the mill, pltf. | 
brought an action against^ them for the ohst riKstion ; 
— Held : pltf. having accpiired the right of ^\^ to 
an undiminished flow of water to the tnuigh, &• 
consequently a right to the wat<*r flowing thence 
to the mill, was entitled to rt^cover for the obstruc- 
tion. — IIOLKER V, POHRITT (ISTf)), L. It. 10 Excll. 
r ,[} ; 44 L. J. Ex. 52 ; 32 L. T. 125 ; 30 J. P. 
100 ; 23 W. It. 400, Ex. Ch. 

Jvmytationa : — FoUd. Orinorod i». Todiinjrdeii Mill (‘o. 
(188;i), 11 Q. n. 1). lAfl. Apld. Oower r. Saiidford (18811). 
r> T. li. 1{. r>70. Refd. Peiiiiiiif?t.oii v. Hrinksuii Hull (Uml 
do. (1877), 5 (ni. D. 7clJ) ; Huberts r. UlehardH (ISSl), 
r»0 L. J. Cb. 297. 1 

1033. .j — S tanbury r. Plymouth Doc^kh ; 

Waterworks Co. (1887), 3 T. Ti. It. 320, C3. A. 

1034. Flood water — On to neighbour’s I 

land.] — SiMrsoN v, Godmanotehtkr Corpn., No. 
20, ante. 

1036. To dam water.] — Wright v. Howard, ^ 
No. 1003, ante. | 

1036. Exclusive use of water.] — White ' 

(.Tohn) Sons v. White, No. 1018, atde. 


1037. To obstruct flow of water — Deposit of 
refuse in bed of stream.] - Cari.yon p. Lovering, 
No. loot, ante, 

1038. - .]— Murgatroyi) v, Hobinson, 

No. 51 , ante. 

1039. To flow of water- To mill.] -Dewhirst 
V, WuiGLEY, No. 1011 , ante. 

1040. - - - -.|--M(HUrtney r. London- 

derry & Lough Swilly Ky. Co., No. 1010 , ante. 

1041. For irrigation.] -Sampson v. ITod- 

DiNOTi', No. 1012 , ante. 

1042. • For use of premises.]- NurrAi.L ?». 
JlUAi’EWELL, No. 121 , ante. 


SuB-SK(JT. 3 . — Artificial Water(’ourses. 

A. In General. 

1043. Rights of riparian owners - Whether 
similar to rights In natural watercourse.] — A water- 
course, though artilicial, may have beem originally 
made under such circumstances & havt^ been so 
used as t-o give all the rights that the riparian 
proprietors would have, had if it ha<l been n. 


1035 i. To dam mtier.] — The uwruM* 
of luiid on a lower level bau ii(» rifflit to 
obPtnuM. the natiinil & atjoustoniod 
c*onr«o of enpcrabniidant waH»r 
ItowiiiK from & out of a well-deOued ■ 
water coin's**, ho as to thniw such watem 
back on the land on the hlirher bwol 
ti> the daiiuiKe of the owner of Hueh 
biRher land.---ViN.Nic‘OMnK r. Mac- 
OUKOOU (1902), 29 V. L. H. 32.— AUS. 

1036 ii. .1— Deft, closed up the 

outlets of a bank upon his own land, 
whcMiby the surface druiiiaRC water 
had i mi nciiior jolly flowed fn>m pltf.'s 
land into be over deft.'.s land, & so 
(^scHpf*d. By mujori of the eJosing 
of tlu'se outlets, the water was unable 
to escape, be pltf.’s laud became 
flooded & the crops theiein dainagtHl : 

II vM : plir. was entitled to inaintaiti 
a suit, to i-ceovcr fiinn deft, the amoiuit 
of dumuges he bad sustained by ntasoii 
of 111 ** ancient flow of water froiii his i 
land being thus impede*!. — A nund- i 
MOYK D VHSKK W. HAMKKDONISSA (1802), 
Marsh. 8:, ; 1 Hay. 152.— IND. I 

1039 i. To flow of vntcr --To mill. 1 — i 
All easement or privilege grunted by ] 
*l***‘d t*) turn the water *)f a river f*>i* 
tiu* use of mills, &; to build mill-ilams, > 
does not tsonvey the right of soil, be ' 
cannot be given in evidtuiee under the i 
general 1 shu *5 in tn^spass. — Wali..\<uo r. I 
Mii.ukk.v (1831), (1825-1897) N. B. 
Dig. 30S).— CAN. I 

103911. .] — A.,wheii no*)iie { 

else had a mill lower down the sti'ouni, 
made a dam across the river where It. ! 
issue*! from a pond or lake, & kept back i 
the water f*>r a mill which he had I 
ert^ted iichiw the dam. Afterwards H. . 
built a mill l*>wor down the stream, 
wbich for twenty years or more | 
obtained sufileiont water by the ew^p** ; 
from A *8 dam. As A. had also a • 
saw mill lielow B.'s mill, 13. had i*aroly ' 
to e*)iii plain of the water being rutalD*Ml 
*\y. A.'s dam, & made therefoi-o nt> , 
objection to A. *8 obetructlon of the ! 
water by his clam for twenty yesars. | 
After forty years be more had elapsed, ; 
A. 8 saw mill passed into other huiub), 1 
« A. 8 mill from decay stopped working. ' 
A.bavJng no object in allowing the water ! 
to Micapo from bia dam, kept it penned j 
i^k, A thus prevented 11. from working ! 
his mUl below. B. sued A. for obstruct- , 
ing the flow of water to his mill by the ^ 
erection of bis dam z—Jield : the only ! 

acquired by A. was the ; 
qualmed one of penniug tiack the water , 
mill, HO us not to interfere ‘ 
wiUi JJ . s UTO of the waste water as he , 
tod enjoyed it for B.'s mill during the 
twenty years the dam tod lieen erected i 


by A. & oequieseed in by 13 . — IIitkll v. 
Ukad (1849), 5 U. C. It. 450. -CAN. 

1039 iii. .]- M<"KKriiNTK. r. 

M*’Kkyi-W (1852), 10 U. I!. 11. 37. 

CAN. 

1039 iv. — .]" -In an notion 

against d<*ft. for diverting a naiural 
water course : — Held : pltf., the own**r 
of a mill-riglit., has the riglit of enjoy- 
ment A', the use of tlie water of tlie 
Htmain in its iiatiiml course, be wluue 
deft, hiid (I i verted the course of tiio , 
water f*)r tlie purpo.se of running a 
mill on ills own land, tlie action was 
liehi t.o be good against him, not.witii- ! 
standing that tlie party eoinplaining i 
had no mill, be did not. reiiiiiiii the ii.se > 
of the water. — liiTHSiklftK. v, IIlaih 
(1857), 7 L. C. it. 215. - CAN. 

1039 V. -.1 —In an action on 

th*i eas*i f*»r obstriieting tlie flow of 
water to pltf.'s mill, the facts vv*»r*} 
that jdtf.’s land was granted in 1835, be. 
mills hud Imm ‘11 er*3cURl on a strisum iluu'e 
iipwanls of thli'ty yt'ars ago. Ho j»ur- 
cltasiMi in 1899 be i-epuiital the mill. 
D(tft. owned land further up tlie slrtuim 
A biilit a mill be dam In 1874, be, at 
ceilain siwisons wb*ui gates *iC deft.’s 
<iam weiv elos*;il for the purpose at 
raising a h<;a<l of water to work his 
mill, Hullleieiit water *lid not flow down 
the stream to enable pltf. tt» w*irk his 
mill, it w'UH admitted that d<4t., if 
li*i iia*l a rigiit to stoj) t.iie water be use 
it for tlie purp*>.s(.‘8 of his mill, did not 
detain it for an iiiii'eaHonabK; time : — 
Held: deft, bail tlie rigid, to detain 
the wabiP us he liad *i*>ne,' -Kkitii 
V. (JuuKY (1877), I 1*. be II. 4U0.— CAN. 

1039 vi. - - .1- -A., thelesH*j*sof 

a watermill, with the use of the waU»r 
of a stream flowing through the land 
*}f the lesH«)r, be falling into the mill 
river above tlie lessee’s preiiiiseH, 
grantc*! permission by dee*l to B., the 
lessee of a mill higlatr up, t*i place a 
wtdr across the strtmin, be *llve»t Ita 
course 8o as U) supply his mill. A. 
subsoquciitly usslfpied hih iutei'CHt 
to C., who also became proprietor of 
the land through which the Htruaiu 
flowed. (J., witliin twenty years after 
the erection of the weir, rtunovisl it, be ; 
rcHtored the stivam te its old f'<njrse. 

In an action against C., by 13,, for 
diverting the water from his mill : — 
llrld : although as aHsign<je of A., C. 
might lie estopped by A.’s jmnt, yet, 
as proprietor of th*.* lan*i through 
which the stream ran, lie had a right 
to the use of the water, evcui though 
not included In A.’s lease, be might 
restere the Htn^ani to its old course. — 


SMYTJf V. Wilson (1811), 2 .bdib A S. 
(iGO. -IR. 

1042 i. — For UHv of jtrcni *s*’.s. 1 -'l’h*» 
boundary line of tw*) ailjoining furiUM 
(livhli^d a pan, whert^ rainwater had 
('*>ll*)ote*l in Hiif.h way tliat fmir-flftliH 
of the water lay on one farm be. om^- 
ilftli on the oUkt. in some scasmiH 
the pan liad dried up. in an lud ion liy 
oim owiUT to conflne tiio otJier to tlie 
use of the waUn* in Hu* aliove pni- 
portion : — HvUl: (*ither owner (Riiiid 
use tb*) water lying on bis farm, oven 
if Niieb user Tiiigtd. ilmiii all Hie wabu' 
in t.lie pan, be e.itlu'r owner (Miiild use 
(be wtit<*i' in a iitasoiiablo maniu'r for 
the improvement of ills ]iroperty. 
HFIKVTON CoLKIKItIKri, LTII. r. iMON.NIIi 
(1913), T. I». J). 2fll.— S. AF. 

e. •• — (Uw.fl.ncd to land io which 
ai>pnrlcHanL\- Water Act AmendiiK'iit. 
Act (i3.(t). 1913, *!. 82, H. 13, giving 
a pr(!Hcriptive right Hi Hie user ot waH‘r 
” actually enjoyed wiHioiit Ini*)!'- 
I'liptioii for the full period of twenty 
y*!urs for sii.no other (iiirjiowis Hum 
that f*)r wliicli it was it^eorde*!, but 
for whl*'b water might liiivo been re- 
*;orded,’' is i-estrlcted in ite opertilion 
to jiunioHos ('untlnod Hi t.iio land to 
which Hie m!*ir*l is appurtenant. — 
MoKKNS V. l30Aitll (IF iNVF^rrrOATION 
(1915), 31 W. L. K. 4G8. -CAN. 

f. r/wr in imuitu'T least 

oncrooH to Heroic al tene.mcM. | —Where M. 
sued 13. for damuge.s for wrongfully 
oiistriictiiig a stmarii of water flowing 
out of a rive.r across deft.’s farm in a 
(Mtrtniii fiirniw Hi pltf.’s farm be Judg- 
ment was giv*jn in his favour : — HcMl : 
the owner of the servient tenement 
was entitled to point out where the 
water should flow down to the owner 
of the domiiiurit tenement. provJd*;*! 
the latter got his reuMoiiabie share in 
an <M]iialiy (‘.ofiveni*‘iit nianrier. — 
Va.\ Dkk 13 yl V. MYm/noii (1882), 
2 H. H. 77.— S, AF. 

PART IX. SECT. 2. SUB-SECT. 3.— A. 

1043 i. liiahts of ripfirum owners — 

WheMicr similar to riflhts in nttiural 
v;afrrnourse8.\ olaiiiied title under 

a deed from T. to it. made in 1845, 
grunting a certain pk*cu of land sltuaUt 
on the west hank of a river ** with an 
eiiiial right to or privilege of the water 
from the dam conveyed thrr>ugh tiu^ 
canal to the promlsoH, ho, It. iHiiiig at 
all titiKts at ail e(|ual exiionHe in after- 
lug, repairing, be amending the dam, 
with the others who participate in the 
bemeflt thoTOof,” together with all 
liouHOH, mills, etc., thereon crect4!d. 
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SecL 2 . — Rights relating to ivatoreoursca : Siil)'8ect. \ 

natural stream ; &, thei'cfore, in an action by one i 
I'iparian proprietor against another for the pollution | 
& diversion of a wal.c‘rcoui‘se, it is a misdirection | 
to t»ell the jury, that, if the stream wore artificial | 
& made, by the hand of man, pltf. could have no ; 
cause of action. — Sutcliffe v. Booth (1863), 32 
J.. J. Q. B. 136 ; 27 J. P. 613 ; 0 Jur. N. H. I 
1037. j 

AnnotationH : — Consd. Mason v. Shrowelniry & Ht!i*oford ' 

J{y. (1871). L. T. 2:t0 ; JlamoHhUL* Uorshad Narairi ! 

.SiiiKli r. Koonj Holiari J’uttuk (1878). 4 App. (Jas. 121. 

Apld. Koliorts V. Uic.haraK (1881 ). fiO L. .1 . (^h. 297. Folld. 

Hally V. (Uark. Son & Morlaiul, 11002] 1 ('h. 049. Refd. 

11. r. liarlingUm Local Health Hoard (1804), C> H. & S. 

C)\!t ; NuilaUr. Hraco>vell (1800). L. 11. 2 Kxeb. 1 ; Uolker 

r. Poiitt (1873), L. H. 8 Kxch. 107. 

1044. J -Nuttall V, Bracewfcll, j 

No. 121, ante, i 

1045. .] -Pltf. deft, were owners j 

in fee of contiguous properties situate upon the ! 
|jh)pe of a hill. For upwards of seventy year’s ; 
pltf. Si his predece.ssoi*s in title had u.sc’d for ' 
domestic & farmitig j)uri>osos at their own farm- 
house the water flowing from a spring rising in 
their own land. Th(‘. course of the waU*r was 
from the spring at A, to a boundaiy of pltf.’s 
l)rQperty at B., thence through deft.’s land by a 
batiked-ui) channel to (J., wIkuhs it again entered 
pltf.’s land, & whence’ it flowed through a covered 
channel to his farmhouse. Deft.’s only user of 
the water had beem by wal ’ring a few cattle 
dei^astured between llio iioints H. Si (J,, & pltf. Si 
his predecessors had been in the habit of entering 
uptm dtdt.’s land. Si re]iairing tlie embankment 
between those points. In 1876 deft, inserted a 
pil>e info the watercourse betwecui the i>oinls 
B. Si (\, whereby las carried almost the whole of 
the w'aU’r down through his ow'u land to two 
housi’s recently erected by himsedf. Jdtf.’s walor 
supply at his faiTnhoii.se> w'as tliert’by cut off, 

he claimed an injunction, on ilu^ g!x>unds that he 
had a jm’scrijitive right to exclusive enjoyment, 
Si that- the embanked channel was con.structed for 
t.h(’ sole benefit of himself & his predecessors: - 
UcUi : ill the absence’ of pioof of the date at. 
which th(‘ embanked channel wius made, Si the 
existence fi*om time immemorial of a watercourse 
from the sprmg t.o pltf.’s farmhou.se being an 
admitted fact-, the watercoui>se must be considered 
t o liaye been so made as to give all rights of riparian 
pi'oprietoi’s to deft. Si his iiredecessors in title, Si 
<M)ns<.'quently deft, was wdthiii his rights in taking 
the W'ater for the ordinary dome.st.ic use of his 
houses. — BoBEitT.s r. Bu liAiins ( IS«] ), 50 L. .T. Ch. 


207 ; 41 L. T, 271 ; on appeal^ 51 L. J. Ch. 044, 
O. A . 

Annotali^m : — ^Reld. Bally r. Clark, 8on, & Morland, [1902) 

1 Ch. 649. 

1046. Ill the case of an artificial 

watercourses the. origin of which is unknown, the 
proper inference from the user of the water & 
from other circumstances may be that the channel 
was originally constructed upon the condition 
that all the riparian proprietors should have tlie 
same rightjs, including a right to use the water 
for manufacturing i)ui*po8es, as they would hav*^ 
had if the stream had been a natural one. 

You must take into account first, tlie character 
of the watc’rcourse, whether it is temporary or 
permanent ; secondly, the circumstances under 
which it was presumably crcat4>d ; &, thirdly, 

the mode in which it has been in fact used Si 
enjoyed (8 tiktjng, L.J.). — Baily Si Co. v. Olahk, 
Son & MoiiLAND, [1902] 1 Ch. 649 ; 71 L. J. Ch. 
396 ; 86 L. T. 309 ; 50 W. \l. 511 ; 18 T. K R. 
364 1^46 Sol. ,lo. 316, C. A. 

AnwMion WliitmorcB (KdonbridKc) v, Stanford. 

11909] 1 Ch. 427. 

1047. - Founded on different principles. | 

— The right to the water of a river flowing in a 
natural channel through a man’s laud. Si the right 
to water flowing to it through an artificial water- 
course constructed on his neighbour’s land, do 
not rest on the same principle. Jii the fonner 
ease each successive riparian proprietor is primd 
facie entitleil f o the unimpeded flow of tlie water 
in its natuial course, Si to its reasonable c’njoy- 
ment as it passes through his land, as a natural 
incident U) his ownership of it. In the latt/cr any 
right to the flow^ of the wat-er must rest on somt^ 
grant; or arrangt*mont, either proved or iiresiiraed, 
fi’om or with th(» o>vnei*s of the lands from which 
the water is artitic’ially brought, or on some’ other 
legal origin.-- B amesiiur Versiiad Narain Sincih 
r. Koonj Briiahi PA'miK (1878), 4 App. Cas. 
121, r. (7. 

AnrwUaions : — CoDsd. Hiirrowri r, Lunif. 119011 2 Ch. i»02. 

Apld. Haily r. (Unik, Sou & Morlafid, (19021 J f’ii, 649. 

Refd. Keuait. r. t«. K. J{y. (1881), 27 Ch. J). 122. 

1048. No proof of artificial origin —Presumption 
of natural origin.]- It obkhts v , Hiciiaiids, No. 
1015, ante, 

li. Rights created hy Grant. 

See, generally, Tart III., Sect. 1, anie. 

1049. Who may grant — Tenant from year to 
year of servient tenement.; —By a lease made in 
1880 the lessors demised Ig the lessee a dwx’lling- 
liouse, together witli “ all wat-er tS: w^atercoiirses, 
liberties, privileges, easements, Si appui’t-enances 


It >vftH ndiuitti'd tluit T. then owned 
l(»t 3, whieh ineludetl the river & the 
ImnkH on either side. & tliat lie Iniilt 
the diun & imuio the euiuil in nneHtion 
before 1845. Hy this dam tlie water 
of the river waa tnnied info the eanul. 
lit tin* foot of which pltf.’s mill was 
sltnate. Defta. had a factory, nlao 
on the eaiml, above pltf.’s iiiill, & they i 
diverted the water from tho canar, 
to the liijnr>' of pltf. ’a niill;~7/e/r/; 
pltf. liuvinir Ida land on the raiiul, 1 
hod lus appurtenant t o his mill t he righta i 
of a ripuriaTi proprietor; the law = 
Hpplicnlde to natural atn’aina was 
upplieuble also to the canal, which was ; 
u natural flow of water, though In an i 
artmcial channel ; g: a venllct for pltf. 
was Huataiiied. — Diamond r. Hkddick 
(187.5), 30 V. C. H. 391.— CAN. 1 

1048 ii. .) — About the end i 

of the eighteenth ceutur>' an artiliclol 
ehaniiel or water-met> waa built across 
a lot Huhm'queiitly acquired by pltfs., 
lor the purpose of carrying water 


from a stream above pltf a.* land to a 
mill Ih'Iow, the wat(>r being divert t‘d 
into the channel by means of a dam. 
Tlie channel &; the banka on either side 
of It- never foi‘iii<»d part of pltfs.* land, 
having bcH*n excepted therefrom, so 
that their land was not contiguous to 
the* water. Dofts. diverted tho wal(>r, 
it pltfs. wore thereby deprlvtsl of tho 
iisif of the same for watering thoir 
cuttle : — JfeM : pltfs. were not riparian 
proprietors & could not claim any right 
by prescription to the U‘w of the water. 
— Hcciianan r. Inoekhou. Water- 
works Co. (1899), 30 D. H. 456.— CAN. 

1043111. .J — Uiparian rights 

ideiiticAl \vlth those attaching Ui 
natural atroums may Ik> acquiivd by 
pr(MM.*riptloii in nrtitlcal watercourses 
of a pcniiaueiit character. Theso 
rights depend upon the character of 
the watercoui'se ik the punmwa for 
which it was const met tni. If the 
watercourm* lie of a permanent natuiv. 
il; cimstruetiMl for lasting purpose's il: 


for tlie general berielU of those in its 
vicinity, & not men*ly with the tem- 
jiorary ik private object of benelltiiig 
the pi-oporty of those by whom it 
was constructed, riparian rights mav 
be acquired in Its water just as in 
a natural stream. — Blackburnk r. 
.Somers (1879). 5 L. It. 111. 1.— IH. 

g. ii’iyd must rest in grant exjiress 
or implied. ] — The right to water flowing 
to u mail’s laud through an aitillcial 
watercourse, constructed ou a neigh- 
bour’s land, must rest ou some grant 
or arraugciiient proved or presumed, 
from or with the owner of tho land 
from which the water la artitioially 
brought, or on some other legal 
origin. Such right may bo presumed 
fnmi the time, niumier, ik (*ircum8tanoca 
in which the easement has been 
enjoyiHl. — Hamessitr Persad Narain 
S ixo r. Koonj Heiiari 1 »attvk ( 1879 ), 
I* b* 4 Calc. 633 ; L, It. 6 liid. App. 
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thereto belonging or in any^^ise appertaining or 
usually held & occupied therewith, or reputed to 
belong or be appurtenant thereto,’* for the residue 
of a term of 99 yeai*s from 1840, except the last 
ten days of the term. At th() dalo of tlie lease, tS& 
for eighteen years previously, the dwelling-house 
had received a water supply fiom ii*on pipes which 
conducted water from a reservoir held by the 
same lessors as lessees on a yearly tenancy. In 
1885 the representatives of the lessors, who then 
held the yearly timancy of the reservoir, became 
undertakers for tlie supply of wator in the district 
und(»r statutory powers. In 1902, by another 
A<!f, the undertaking including the yearly tenancy 
of the ivservoir, was transferred to (lefts, who 
thri'atened to cut off the supply of water if pltf. 
did not pay for the supply : — Held : under the 
lease of 1880, a right to water flowing through the 
pipes passed to the lessee, &; the fa(;t that the 
lessors W(.Te only yearly tenants of the restjrvoir 
made no difference ; the successors of the lessors 
in the water undertaking were bound so long as 
they continued to be yearly tenants of the reservoir. 

-Kky r. Nkath Rural DisTRicrr (-ouncjil (190(i), 
95 T. 771 ; 71 J. P. 57 ; 4 L. G. K. 1174, C. A. 

Form of grant.] —xS'rc Part III., Sect. 1, sub- 
sc'ct, 5, aide, 

1050. Construction of grant — Dependent on 
terms — Water drained through another’s land 
Whether use of drain exclusive.] -TjKE v. Steven- 
son, No. 42, ante. 

Effect of general words.] — *SVc Part III., 

Sect. 1, sub-st‘ct. fl, B., mde, 

Effect of Conveyancing Act, 1881 (c. 41), 

S.6.J — Ncc PaH HI., Sect. 1, sub-sect. (I, (\, ante. 


land of aiKtthor person. The boiindei*s abandoned 
tlio mine in 1859, since which the ownei’s had becjn 
in pc^ssession. A bill by the owners to restrain 
the diversion of the wal^eroourse by the owner 
of the land in which it rose was dismissed on the 
ground that thert^ was no pidvity of estatii between 
the owner the bounders, & that the owner, 
therefore, could not claim an easement by pre^ 
scription on the ground of their enjoyment of it 
Held : an injunction ought to be granted, for it 
ought to be jiresumed that a right to us(^ the wat^u-s 
had bt'cn acquired by arrangemenf^ with the owner 
of tlie mine as well as with the boundei’S. — 
IviMEY r. Stocker (1899), 1 (^h. App. 299; 25 
J.. .1. Ch. 497 ; 14 B. T. 427 ; 12 .Tiir. N. S. 4 19 ; 
14 W. R. 742, L. C. & Ti. JJ. 

(6) How Premier iptivc Right Esiahlished, 

See, {fcnenilly, l*ai*t III., Sect. 2, ante, & Pi-e- 
scription Act, 1822 (c. 71). 

1053. Whether purpose of watercourse must be 
permanent or temporary.] — Aukwrtoitt r. (Sell, 
No. 292, ante. 

1051.. If grantor to be bound.] (1) A 

rquirian proprietor has a right to the nat ural 
str<*ani of water flowing througli the land in its 
natural state ; & if the water be pollut/isl by a 
proprietor higlier up the stream, so as to occasion 
damage in law, though not in fact-, ti> tlu‘ lirst 
iiKUitioned tiroprietor, it gives liiin a good caus(* 
of action against the up])er proxndetor, unless t-he 
latter have gained a right by long (‘njoyinent or 
grant- 

(2) No action will \io for an injury by the 
(livei'sion of an artificial watoniourse, where, from 


C. Rights arising by ImpHealion of Law, 

See, generally, l*art Hi., S<»ct. 2, ante, 

I), Rights arl'iing by Preseripiion, 

(a) Who may Presvrlbe, 

See, generally. Part III., Sect. 2, sub-sect. 2, 
ante, ifc Prescription Act, 1822 (c. 71 ). 

1051. Under law of Stannaries -Licencee of 
owner of soil.]— Oaved v, Maktyn, No. 1959, 
post. 

1052. Occupants of land for time being.] - 

A mine liad from befor(^ the time of living memory 
been worked by tin-bounders, according lo the 
(Uist-om of (’ornwall, which enables any pta'son to 
mark out a pujce of waste ground, the owihm* of 
which does not choose to work the mines under it, 
work them witliout tlie consent of tlui owner, 
yielding tc the owner a share of the proct^ids. 
’Die boundei-s had from before the time of living 
memory used for the i^urpose of t heir works the 
water of an artificial watercoui’se arising in the 


I the nature of the. cm.sc‘, it is obvious that the en- 
j joyimmf. of it depends upon t(un])orary (lircuin- 
I stances iS: is not of a. pi‘rinan(mt cJiai'act(M*, whi‘i*e 
I th(» interruption is by a iierson who stands in the 
I nature of a granl-or. Where? water has floweel 
in an artificial A- covereil wat.(?r(;ours(? for more 
1 than sixt y years from a colliery inU) an immeirnorial 
* natural stream, upon whose banks filtf.’s mills 
! an* situated, plf-f., in such case, lias no right for 
! <liv(!rsioij of the* water of such arGfic.ial watercourse 
i against a party through wliose land it passes, 

! but who does not claim under or who is un- 
! authorise»d by tlie colliery own<*rs. The? case*, 
I liowever, would bi* difTereuit if the? wate?r were 
' polluteel ; At the abstraction of water t-o the? amount 
of 5 pi?r ce*nt. or its d<*tention so as to occasion 
seiLsible inconveni(*nc(i, will sujijiort an action for 
such injury. 

’I’he general firojaisition, that, under all circum- 
stances, the riglit U) wat.(*r(;ourses, arising from 
<*njoyment, is the same wheither they be Tiatural 
or artificial, cannot possibly be sustained. The 


PART IX. SECT. 2, SUB-SECT. 3.— 
D. (b). 

^1053 i. Whether jiuepose of waterrourse 
nmni be permanent or teniiMrary.l — 
1894, H. & P. were tenants of 
wjoininf? fanns on the Haine OHtaU*. 
Ill 1801 the pivdocosHor of H., for the 
l»etter dniinasre of hia boldinsr, con- 
a drain thoiisrh hln landn tfi u 
iieig^hbonrinfi: river, & at llio same time 
a weir was conutnicted on the course of 
this drain, & a “ cairy '' or conduit, 
by which aomc of the water was led 
in a different directiou along H.'a 
side of the boundary between the two 
farms to the public road. Sc thence along 
that road, which ran through P.’h 
holding, supplying a tank on I'.’s 
holding with water. Sc ultimately 
finding its way to the river at a point 
lower down its oourec. In J896 H. 
altered the drainage of his lauds &; 


removed tlie “ carry ” ho that It no 
longer supplied P.’s Uink. 1*. fiiiUjixjd 
on H.’h land Sc n'stored it. H. sued 
for damages for treHposs, obsl.niethm 
of the waUsrciOui'se, Sc for flooding the 
lands. P. justiftfid under an aih?ged 
lost grunt Sc by prescription. A* the 
trial the Jury found a lost grant, hut 
found there was no flow of water os 
of right prior to the drainage opera- 
tions in 1801, Sc the judge dlr<*cted u 
venlict for deff. : — ilcUi : tiie drain 
was merely an artificial drahi. not of 
a permanent, character, but oinn to 
alteration or removal at H.*h jileusure. 
Sc 1*.’h enjoyment must bo reganli d us 
iHimiissivo only. — Hanna v, J^oj.wiric, 
11898] 2 1. u. 532 ; [PJOOJ 2 I. it. «0l. 
—IR. 

h. Whetticr exercisable cmainst ( *roum. ] 
< — A deft., having for more than 
twenty years next befon? the action 


penned hack water uiifin llie land aliovo 
liim, tiy means of a dam erecUid on 
his own land, is proU»eU«l by (.i. .S. IJ. C., 
c. KK. 10 8c 11 Viet., 0 . .5, although the 
land flooded lioloiigod to tho Cnnvri 
during the greabir part of that period. 
' -IhlWLUV a. WOODLKV (18.VJ), H 
U. (J. H. 318.— CAN. 

k. .1 Itesp.’s predr?e.eHHor in 

title applied in 1820 to the jiroper 
nuthority for leave bi enter upon Sc 
cut up Cniwii land for the purpose of 
divcrt-iiig the ivator of two Hprlngs on 
to his own land. Sc obtained permiHsion, 
Miihjeet b> tho condition, “ that by 
this diversion no Injury Is done bi the 
IirofKJilies or lands of others, or to 
the public roods, or anything else : 
otherwise, in that cam;, this favoumble 
decision shall immediately diose.’* 
The diversion was made, Ac, after u 
user for the period of pit^scrlptloii. 



154 


Easements and Profits k Prendre. 


Sect, 2 . — Rights relating to watercourses: ASvh-sect, \ 
3, T), (b) ^ {c)A 

right to artificial watercourses, as against the 
party creating tliem, surely must depend upon the 
character of the watercotirse, whether it bo of a 
permanent or temporary nature, upon the I 
circumstances under which it is created. '.Fho 
enjoyment for twcinty years of a stream diverted 
or penned up by permanent embankments, clearly 
stands upon a different footing from the enjoyment 
of a flow of water originating in the mode of occupa- 
tion or alteration of a person’s property, & pre- 
sumably of a temporary character, & 'liable to 
variation. The flow of water for twenty years 
from the caves of a house could not give a right to 
th<* neighbour to insist that f.he house sliould not 
be* pulled down or altered, so as to diminish the 
quantity of water flowing fi*om the roof. The 
flow of water from a drain, for the purposes of 
agricultural improveinenis, for twenty years, 
could not give a i-ight to tlie neighbour so as to 
preclude the proprietor from alf/cring the level 
of his drains for the greater iinproveme.nt of the 
land. 'J’he state of cireumstances in such cases 


the circumstanceB under which it was created. 
This watercourse is clearly of a temporary native 
only, & is dependent upon the mode which deft, 
may adopt in draining Ids land (Pabkb, B.).~ 
Greatbex V. Hayward (1853), 8 Exch. 201 ; 22 
L. J. Ex. 137 ; 156 E. R. 1357. 

Annotations : — ^Xhstd. TiWiston i>. Woaio <1856), 6 E. & It 

Consd. Gavod w. Marlyn (1866). 19 C. B. N. S. 732 ; 

Uamosliiir Porahad Narain Singh v, Koonf Bohan 1 attuk 

(1878), 4 App. Oas, 121. Apld. Burniws o. Ban?. 

2 Ch. 602. Reid. llawHtron v, 'f’aylor (1856), U Exch. 

369 ; Bally v. Clark, Son Sc Moiiaiid, [19021 1 Ch. 649. 

1066. Application to claim under Prescrip- 

tion Act, 1832 (c. 71).] — 1) A right to the flow 
of water along an artificial cut over tlie soil of 
another cannot bo acquired under the above Act, 
unless tlie circumstances under which the cut was 
made show that it was intiuided to be of a per- 
manent character. 

(2) One who by lease or by licence from the 
owner of the soil has the right of digging & working 
clay, or minerals, thereunder, has such an interest 
in the soil as will entitle him to claim under 
Prescription Act, 1832 (c. 71), a right to the flow 
of water over the surface, by a twenty yearn’ 


shows that one paity never intended to give, nor 
the other to enjoy the use of the stream as a matter 
of right (Pollock, C.P.).- -Wood r. Waud (18JD), 
3 Exeb. 748 ; 18 L. ,1. Ex. 305 ; 13 L. T. O. S. 
212 ; 13 Jiir. 472 ; 151 E. U. 1017. 

AvnolalUniH : — As to (1) Consd. Nixon v. Tynoinoutli Pnion 
|{ H. A. (1M88), 52 J. J*. 504. Apld. Sharp r. WllHon, 
Hothcray (1905), 93 L. 155. R^fd. Ktubi'oy v. Owen 
(1851), 6 Kxeb. 353 ; Dickliiuuii v. (Jrund Jimolion 
(kinul Co. (1852). 7 Exch. 282 ; Suninsou r. Iloddinoti 
(1857), 1 C. Jl. N. S. 500; Whaley r. Lning (1857), 26 
L. .1. Kx. 327 ; (UiUHCiiiioifM*. BJohimlH (185S)), 7 H. L. ('ur. 
349; KeiiHil r. (1. E. Uy. (1883), 23 Ch. 1). 566; Onnerod 
r. Todnumlon Mill Co. (1883). II Q. B. 1). 155. As to 
(2) Apld. (limtiox V. Hayward (1853), 8 Exoh. 291. Distd. 
BiK)Hroii r, Weuto (1856), 5 E. & B. 986. Apld. Wardlu 
V, Brocklohui'Ht. (1859), J E. A’. E. 1058. CoDSd. Guved r. 
Maityii (1865), 19 V. B. N. S. 732. Apld. Mohoii r. 
ShiuwHbnry Sc Hoivrord By. (1871), L. Jt. 6 Q. B. 578. 
Apprvd. Bairii'shiir Pui’hIiucI Narain Singh r. Koonj Bchurl 
J'attnk (1878), 4 App. Coh. 121. CODBO. (/haiubcr Colliery 
Co. r. Iiopwood (1886), 32 (!h, 1). 545). Tho law iR ox- 
plaiiittii in Woott v. BViar/ which Iiuh iMXin followed «*v(‘r 
sliieo both by the ctn. of (‘oninion law A' bs" tlie Cl. of 
(Umneery (Bowf.n, L..I.) ; Biuitlnp: v. Hicks (1804), 70 
Ji. T. 455. Apld. Ihiily i\ Clark, Son A Morlaud, [1002J 
I (^h. 649. Ckintd. Sebnann v. (Vittoii, 11016] 2 (9i. 450. 
Refd. ItawHtron r. Tuylor (1855), ]] Exeh. 369 ; Broad- 
bent r. JiamHbothain (1856), 11 Exeh. 602 : BnrrowB v, 
liaiig, 11901] 2 ('ll. 502; WliitinoiVK ( Kuonbridgf ) e. 
Slaiifoid, 119091 1 (1». *127. HvncraUu, Refd. Wood r. 
SutelilTe (1851), 21 L, J. (3», 253. 

1066. - .] Tlie flow of wati*r from a 

drain madi* for tiu* purposes of agricultural im- 


user. 

Till! rights of tiii-boundcrs according to the 
customary law of Cornwall to the use of watt*r 
within their tin-bounds, for the purfiose of stream- 
ing their tin, will not prevent the acquisition by 
another of a prescriptive right under the above* 
Act, io tlie enjoyment, of the water hy a twenty 
yeoi's’ user ; nor will this riglit be affectinl by an 
agi*i!emfint with tin? tin-bounders for a money 
payment to abstain from fouling the water by 
streaming their tin tlieri'in.-'' C aved v, Mautyn 
( 18(S5), It) C. H. N. S. 732 ; 31 E. .1. i\ C. 353 ; 13 
L. T. 74 ; U Jur. N. S. 1017 ; 14 W. K. 02 ; 144 
E. R. 074. 

Annotations : - .Ik hi (I ) Refd. Masen r. Slmwvsbiiry Sc Heic- 

f<nd By. (1871), 25 L. T. 230. As to (2) Digtd. Ivinicy v. 

Stocker (1866). I (Jh. Ajip. 306. CrurraBi/, Mentd. liyell 

r. BothfleUl, [J014J 3 K. B. Oil. 

1067. .! - iilJllHOWS V, liANll, Mo. 180, 

ante, 

1058. - Raily <Sl Co. r. CU.auk, Son Si 

Morland, No. JUlO, (wte. 

1059. Temporary purpose -Evidence of— Notice 
of probable discontinuance.] — Arkwright v. Gell, 
No. 303, ante, 

1060. What amounts to— No Intention of 

enjoyment as of right.] — Woodu. Waud, No. 1051, 
ante. 

1061. — Ag^ricultural purpose.] — 


])rovt*mentM for t wenty ycuiiv, does not. give a riglit 
to the neiglibour, so as to preeluili* the pioprietor 
from altering tlie level of Ins drain for the imjirove- 
ment of his land. 

The right, of the paH.y to an artiHcial watcr- 
coui’se, as against tJic* party creating it, must 
depend upon the ehai*actor of tho watercourse, & 


Gbeatkex V . Hayward, No. 1055, wafe. 

1062. - - Beeston V, Weate, 

No. 330, ante. 

1063. .] — Burrows v. Lano, No. 189, 

ante, 

1064. Evidence in support Long user — Un- 
interrupted.] — After a long enjoyment of a watcr- 


ivsp. applied In 1855 io have ** the 
name privilege extended to him under 
tho like eoiidltiotia,*' whioh woe graiitod 
HiibJtH^t to the eouditlon tliat the 
privilege might be revoked at any 
time by the Govt., Sc that private & 
public intt*rest« wore to bo resiieetud : — 
Held : the oirciimstanees in which tho 
original dIvorHionwaa made in 1820 wore 
not Riich as to prevent a proMcrlptlve 
title beginning to run against the Govt., 
Sc after tho prescriptive riglit had been 
nc<iutrod tho subsoquent act of re«p. 
ooiild not undo it, as it did not amount 
to a surrender nor estop him from 
olaJining tho right os against a grantee 
of the Govt. — Frknch Uokk Com us. 
r. HuiJO (1885), 54 L. T. 92.— S, AF. 

1. T^essor of right not onmrr of 
anti,] — I’ltte. & their predecessors in 


title had for many years, under a lease 
frtiin B., a supply of water by pipes 
passing through tho land of deft. 
B. did not in fact own the laud. Sc had 
no right to make tho lease. There 
was no ovidonco that the lease was 
mado with the knowledge Sc consont of 
11., tho prodeoessor in* tiUo of deft., 
the owner of tho servient touomont : — 
Held : pltfB.' right to tho easement 
could not bo supported on the pre- 
Huiuptiuii of a lost grant Sc a oon- 
tiuiious uiiintemiptoa user for over 
20 years it'ferablo to that tiUo. — 
Loogik V, MONTUOMKRT (1903), 3 
E. L. B. 336 ; 38 N. B. K. 112.— CAN. 

m. Seasons of drought — lioxc far 
prescrxptit>c right affected ,] — An t^ose- 
meut which is not a customary right 
need not bo reasonable. An easement 


may be established of tho right to cause 
river water to How across the servient 
tenement on to the dominant tenement 
for tho purnoso of irrigation, by moans 
of embankments erected on tho 
dominant tenemeut. In establishing 
such i*ascmonts. It is tnimatorial 
whether tho exorcise of the right is 
oontlnuous, provided it has been 
exeroiued for tho statutory period, 
during seasons of drought, when it 
could be taken advantage of. — 
Bupiiu Mandal t». Maliat Manual 
(1903), I. L. K. 30 Calc. 1077.— IND. 

n. EnJ&ipnent while stream of no 
use — Cannot create pre^scriptive right}^ 
Prior to 1849 pltf . 's pi^ooessors bad 
enjoyed a right to talce water from a 
natural s(n*am flowing near their 
building. . Ill 1849 deft, railway co., 
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^course running to a house & garden, through the 
ground of another, it shall be presumed the owner 
of the house has a right to the watercourse, unless 
the other party can sliow a special liceiKH*, or an 
agreement to restrain it in point of time. A long 
quiet enjoyment is the best evidencti of a right. — 
Finch v. Besbripoer (1700), 2 Vern. 300 ; 23 
E. R. 850. 

1066. As of right.] — Arkwright 

r, Oell, No. 303, ante, 

1066. Two hundred & fifty years.]—- 

Whitmores (Edenbridge), I/td. r. Stanford, 
No. 1028, n7ite. 

1067. & abandonment of original 

purpose of watercourse.] - Magor v . CirADwicic, 
No. 090, ante. 

1068. - ■ .]’--The highway authority of 

a rural district had, for a time beyond living 
memory, maintained a pipe running thi-ough a 
bank which divided the highway from delt.’s 
land adjoining, & had discharged tlii*ough the pipe 
&. on to deft.’s land, water wJiich collecUid on tJie 
highway. Thei*e was no defined channel on deft.’s 
land int-o which the water so discharged could flow. 
Deft, having stopped up tlui pipe, an injunction 
was claimed to restrain him from continuing the 
obstruction. On appeal from the indusal of Die 
injunction : — Held : the fact that Die jiipe was not 
connected with a deiined channc^l into which tlui 
waiter conveyed by it could flow did not prevemt 
its being a drain within Highway Act, 1835 
(v., 50), s. 07 ; & in view of Die length of time 
during which the drain liad been used, a legal 
origin ought to bci presumed for the right claimed, 
of passing water through the drain on to deft.’s 
laud. — ^A.-G. V. ('OPEI-AND, [1002] 1 K. B. 000 ; 
71 L. .1. K. B. 472 ; 80 D. T. 480 ; tiO J. P. 420 ; 
.50 W. R. 400 ; IS T. L. R. 304, (J. A. 

Jmmlatiun '"RM, TLomuM i\ (Iowit It. C., ll!)221 2 K. B. 

7(S. 

1069. - ~ - Act tortious & actionable — Unless 
sustained by existence of easement.) -Beeston 
IK Wrate, No. 330, ante, 

1070. Right to flow of pure water Not by 

right to abstract water—To non-riparian tenement. | 

(1) A riparian proprieDir cannot keep Dkj land 
abutting on a river. Die ])oss('ssion of which gives 
Iiim his waD‘r rights, & at the same time, by 
granting a pai*t of Diat land which does not abut i 
on Die river, transfer those rights, or any of tliern, i 
Ac thus Climate a right in gross by assigning a 
portion of his rights appurtenant." The rights 
which a rqiarian proprietor lias with ri.'sxiect t/O this j 
water are entirely derived from Du* possetssion of i 
land abutting on the rivc»r. If he grants away any i 
portion of his land so abutting, the grant ee becomes i 
a I’iparian proprietor A: has similar rights ; but if I 
he gives away a portion of his estate not abutting 
on the river, then the grantee of tlie land wouhl 
have no water rights by virtue merely of his occupa- 
tion, nor can he have them by express grant, 
fjxcept as against the grantor, so as to sue other 


pei*sons in his own name for an infringement of 
them. 

(2) The dominant & servient tenements have 
no api)ar<»nt connection with one another. The 
abstraediou of the water from the stream took 
place at a spot situated in other land than that 
called t he dominant ttmement Ac in no sort of way 
alT(;cted the tsnjoymeiit of the waU‘r at what is 
now called the serviemt tenement (PoiiLOCK, 0. B.). 
— Stockport Waterworks Co. v. IVrri’ER (1864), 
3 II. Ac (\ 300 ; 4 New Rep. 441 ; 10 L. T. 748 ; 
10 .Tur. N. S. J005 ; 150 E. R. 545. 

Anu4)tatioiis : As to (1) Distd. Null all v. Braeowoll (ISlWi). 

U. II. 2 Exfh. 1 . Consd. Holktu r. JNmiM (1 87:»). H. 10 

Kxrli. Apprvd. Orinomd v. Toiliiumkui Mill Co. 

( 1 88:i), 1 1 Q. It. D. 1 ryCi. Digtd. KoiihII 1 ’. G. K. Ity. ( I 884 ). 

27 Cli. D. 122. Consd. Mc(^artiu\v r. lioiidondorry cS: 

Dough Swilly By.. [100 IJ A. C. ,107. 

{(•) Nature and Ejrleal oj Vser. 

See, generally. Part III., Sect. 3, ante, 

1071. For purposes of dominant tenement only.] 
-—The Metropolis Managciment Act, 1856 (c. 120), 
vesD'd in }>ltfs. an ojien sewer, called Die St/ainfoi'd 
Brook. The Metropolis Manag<unent Amendment. 
Act, 1862 (c. 102), s. 61, enacU^d that no iierson 
sliould make or branch iiny sewer or drain, or 
make any o|)ening int/O any st^wer vested in the 
liltfs., without th(*ir previous (ionserit in writing ; 
provided that any person might-, with such consent, 
at his own exptmse, mak(^ or branch any drain int-o 
any such sewer in such inanmu* as pltfs. should 
diiijct. After Die passing of t-h(j Act of 1855, 
pltfs. allowed four old cottages belonging t-o clefts, 
on land just oiiisidis Du» Met-ropolit-aii ari^a Ai. 
bounded by the Stamford Brook, to continue t-o 
drain through an eightcM^n-inch brick drain into 
Stamford Brook. ’Tlicy subsequc'ntly, at Di<* 
reciuest cd dcjfts., who paid half the cost, covered 
in the Imiok tS:. converted it- into a main sewer. 
When they did t-his, they made a djvi-in-oyc3 in t-hc^ 
mswly covercul-in hcjwc!!* as a cjommunicatiou for 
Dici eighti^en-incli drain. Delfts, aft-erwards built 
oth(!r cottag(‘S on the saIrH^ land. At claimed the 
right to use tlicudglitcien-iricli drain for the liurjiOHe 
of draining the n«‘w ciottagcjs tlmiugli the com- 
munication into the sewc^r : -If eld : as defts. had 
not jiroved aii}'' jirescrijitive riglit t-o use the 
c‘iglitcien-inch drain for the s(?wage of the new 
cottagers, nor obtaincid Dkj written consent of 
liltfs. for that ]>urpose under sect. 61 of Dio Act 
of 1862, thcjy were iwjt (uititbul to use the (jighteen- 
inch drain for any oDier jiurposes than tliose for 
whic.’h they used it when thti brook was covered in. 
Therelow, pltfs. w(*rc <*iititled t<j an injunction t-o 
restrain dwfts. from permitting their additional 
cottage* •?, or any building other than the four old 
cotDiges, to drain into tluj Stamford Brook. 

If a man has an artificial drain or sewer by which 
)i<; drains anything, eitlier water or sewage, into 
his TKUglibour’s land, lie cannot use that drain so 
as to drain another close or anothcjr liousej (Jam eh, 
li..7.). Mktropotjtan Board op Works v. 


ill cimstniuting a line, interfered with 
the subterranean snujvoH 
ef this Htream which ceased te> flow, 
J^ho water which had supplied it 
nnd^ its way to the surface of a 
cutting on the lino. The cjo. conveyed 
this water away In a new «irtiflcial 
channel. The water of this now stroaui 
i*' i®®® used, but in this year the 
oo. used the water for their own pur- 
pcM^, & pltf. who had lieen taKing 
water flinoo 1840 for domestic purposes 
brought an action for diRturoanoe of 
The jury found 
J substituted for 

the old, Ac that the co, hail not con- 


structed the channel mil 11 they i interrupted user to pen iiock a stream 
q Hired the water for llicir own pur- | in certain quantities for a mill, will ho 
poses :—//cIrf ; this new artifleial ' strictly conflned to the right os *w.tually 
waiercourfti! being mailo fur the co.'s ’ oxorclMod ; Ac any snb»o<iu«Mt excx.*HN 
benetit on their land, no enjoyment of beyond the twenty years’ oujoymont. 
tbe water thereof, while ihe water • if injurious te others, will rander the 
was of no use to the co., could create ; party liable to an action. — M cNaji v, 
a prescriptiT^* right in pltf. — M‘Kvoy | Adamson (1840), 0 II. C, U. 100. — GAN. 
t>. Great Northern Uy. Co., IIOOOJ 
2 I. Jl. 32.'i.^lR. I 

PART IX. SECT. 2, SUB-SECT. 3. - j 

f®)* ; Held: pltf. h^ ai^uirod by twenty 

o. Excesnue user — Effect oJ.] — A ■ years* eiijoyinont, a right to the use 
right acquired by twenty years* un- of water tlowlng through Ills laud, 
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Sect, 2 . — Jtighia rclaiing io tvaiercouraes : Stib-aecL 
3, D, (c) ; aiib-aeci* 4.1 

Ix>NDON & Noutii Wkstpjun Ky. (Jo. (1881), 
17 CJh. D. 24(i ; r»0 L. .T. (Jli. 403 ; 44 L. T. 270 ; 
29 W. K. 093, IJ. A. 

Annotationff A.-fi. v. Act«ii L. B. (1882), 22 Oh, I). 

221. Bold. Vustry v, Uorusoy U. O., [lUOOJ 

I Oh, 61)5 ; L. O. C. v. Actou U. D. C. (1000), 17 T. L. U. 
157. 

1072. Right to discharge sewage.] — A.-G. 

IK Acton liOCAL Board, No. 41 , ante, 

1073. .] — In an action by a land- 

owner against a corpn., the urban sanitary 
authority for the boitjugh of 11., for an injunction 
lo M^strain them fnnn discharging or allowing to 
bo discharged sewage upon his lands from the 
sewers vested in them so as to cause a nuisance, 
(lefts, set up a prescriptive riglit based on the 
presumption of a lost grant by pltf.’s predecessors 
in title to trustees for tlie beneJit of tlie inhabitants 
of the borougli to drain all sewage from any 
tenements built or to b(^ built within the borough, 
& to discharge the sam(^ on pltf.’s lands. This 
claim of right failed. It was proved, however, 
that there were a number of houses in tlu^ borough 
in respect of which prescriptivis rights had been 
acquiiM'.d to pass sewagt; inU> & along th<i s(»wers, I 
&; tliat there were other houses the connections of 
which with the sewers had been made with the 
consent or by the ac<iuiescence of defts. : — Held : 
an injunction could not be granUnl so as to inter- 
161*0 with the prescriptive rights that had b(»en 
acquir<7d, nor to oblige d(‘ftH. U) stop uij the con- 
nections of the otlier houses which they had 
sanctioned ; but an injimcti(*u must bo gi*anted to 
restrain clefts. fi*om authorising or directing any 
sewage to flow or be diseharg(‘(l on to pltf.'s lands 
from sewcTS vested in them as the sanitary 
authority. - Brown ik Dunstablp: (Jorpn., [18991 
2 (Jh. .378 ; (JS L. J. (Jh. 498 ; 80 L. T. 050 ; 03 
.r. V. 519 j 47 W. B. r»38 ; 15 T. L. K. 380 ; 43 
Sol. Jo. 508. 

A ntiotafh HI s -Avid, lOiwt Biiriict V’ alloy U. C). r. Stallunl, 
llJlOai 2 (^h. 555. Reid. KiiHtwood r, Honloy U. (A. 
IlDOOJ 1 (Ui. 781 : 8t. Mai’S', iHliUKton Vosti*s' r. Hornsey 
V. C. (IDOO). 6}» li. ,7. Oh. a2l ; Sontlmll Nomood V, 1>. C. 
r. Middlesc'x (Jouiits’- CNmnoil (lUOl), 8:1 L. T. 742 ; West 
Itidifiir of Yorkshire Jllvei-s Board v. Uuuiit (1902), 19 


T. L. R. 140 ; Paborr. Gosworth U. 1). C. (1903), 88 L. ' 
549 ; Harrington r. Derby Corpn., [1905] I Cb. 205 
Waltham Holy Cross U. I). O. r. Lee Conservancy Boar 
(1910), 103 L. T. 192. 


Sub-sect. 4. — Pollution of Water. 

See, generally. Nuisance ; PuBidc Health ; 
Sewers & Drains ; Water Supply ; Waters & 
Watercourses. 

1074. Right to pollute- No general right — Right 
to flow of pure water.] — Wood v, Waud, No. 1051, 
ante, 

1075. To discharge refuse from tan 

pits.] — A lease contained a reservation “ of the 
free running of water & soil from lands contiguous 
to the premises dtiniisod through the sewers & 
watercourses withm the premises ” ; — Held : this 
reservation did not give a right to discharge the 
refuse from tan pits made after the demise througli 
a watercourse within the demised premises. — 
Chadwick v. Marsden (1867), L. H. 2 Kxch. 285 ; 
36 L. J. Ex. 177 ; 10 L. T. 66(S ; 31 J. P. 535 ; 15 
W. K. 964. 

1076. To discharge sewage effluent. | — 

PlfTLLlMORE V. WATPOBD ItURAL CJOUNCIL, No. 
1002 , ante, 

1077. Pollution without right — May involve 

loss of easement — Right to discharge pure water.] 

— Where a pai*ty who is entitled to a limited riglit, 
exercises it in excess, so as to cause a nuisance or 
create a rigiit of action <mtire in its nature, as 
where a window or a drain is enlarged or applied 
to otlier purpos(?8 than originally autlifirised, as 
the entire nuisance may b(5 abated, an action for 
an obstruction of tlu* original right of oas(‘inent 
cannot be maintained, until its exercise has be<*n 
reduced within its original limits ; & if an action 
is brought for th(» obstruction, in which th<^ right 
is declared upon according to its enlargcjd exercist', 
& the declaration is not suppoi*t(jd by tht^ pioof, 
on a t.raversc of the right iis laid, an amendment will 
not be fillowe.d, as the effect would bti t^i (^vadt*, 
^ not to determine, th(*. question really in con- 
troversy between the parties. Thus, whew^ the 
doclarjition was for obstructing a drain, over whi<;h 


MhmikIi in II (leflned artificial cliaiiiiel, 
whicti n'ON oritrinaliy iiimlu for tlic 
benefit of all tlu‘ persons by or liirouf^h 
wtiosu land tlie was liy means <»f 

if eansed to flow. — J*(»WKI.L r. BrTi.KU 
(1871), 1. U. 5 C. L. 31)9.— IR. 

PART IX. SECT. 2. SUB-SECT. 4. 

1074 i. Ifiithi to pollute — .Yo uenerul 
riiiht — liiuht to ftow of nure voter.]-- 
A riparian owner is entitled to have an 
uiidiiniuiHhed tiow of water in its 
natural state, subject only to ivason- 
iiblc use by oilier proprietors. Neitiier 
at common law nor l»v 37 Viet. No. 
13. s. 15. is a deft , just died in fouliiuc 
the water. — L omax r. .Iakvjs (1885), 
6 N. S. W. L. B. 237.~AUS. 

1074 ii. .1 - Pltf. dc- 

claivd that lie was entitled to tlM» 
wiiUjr of a stream for working his 
mill. & coinplniued that deft., owiiiiiK 
a mill hifirher up, had unlawfully de- 
posited saw-dtL*«t, etc., in the stivain. 
which was ean’iod liown choked 
up pltf.’s mill pond & nuies. Deft, 
dt'iiied pltf.’s riffht to the waU*r. which 

I iltf. suftteientiy proviHl, huL thert? 
leing no appn*oiamo damage, tht« Jury 
found a ffeiieral verdict for deft. : — 
Held : the riflrht iMdng established, the 
tittposit' of saw-dust, ere., was an injuiy 
to it, for which pltf. was entitlcMi to a 
verdict. — ^M itchkll r. Barry (1867), 
26 U. C. It. 416. -CAN. 

1074 lii. .1— iiduuc- 

tlon frraiiUHl restraluliig deft. eo. from 


allowiii)^ polluted water to How from 
their minintr idant into u river so as to 
aileet the tishiiifir ritfhte of a riiiurian 
owner <ui the (ri'oiifid that a riparian 
owner on a natural stivam has a ri^ht 
to the full flow of the water in its 
natiinil state without any diminu- 
tion or piillutioii. — NKPiBiQt’iT Beal 
Khtatk A' Fjsiung Co. r. Canaiman 
llW)N CORI'X. (1913), 13 E. L. B. 458 ; 
14 D. L. B. 752,- CAN. 

1074 iv. .1 — An upper 

proprietor is not entitled to thi-ow 
impurities. A especially artificial im- 
purities, into the stwani. so us to 
pollute the water as it passes thi*oujrh 
the t‘state of a lower proprietor. A 
lower proprietor is entitled to complain 
of such pollution as renders the 
waters unfit for primarj' pumoscs ; 
hut it will be a jrood defeiuv atrainst 
such eoiiudaint, that the strt'am has 
bei'ii for time immemorial devoted to 
st»oondar 5 ' purposes, such as inanii- 
fac'torios, so as to suiicrsede & ahrogvtte 
the primar>’ purposes. — BurcLKuen, 
KTi\ (Dito:) t?. Cowan, kto. (1866). 
5 Maeph. (Ct. of Sess.) 214 ; 39 

«c. Jur. 152.— SCOT. 

1074 V. .1 - - The 

oomrs. under a private Act for 
supply iiiff a town with water for 
domestic use obtained by purchase 
from the proprietors of a loch, the 
right to take water therefrom. In a 
p«dition for interdict presonttHi by the 
eomrs. against one of the proprietors 


of the loch: -Held: he was not 
eutith'd to wash sheen in the loch 
which hud been dipped some months 
previously in a fluid containing 
deieteiious ingi’odieiits, although it. 
was not proved that the pollution 
would be to such an extent us would 
have any pei*ceptil)lo effect upon the 
quality of the loch’s water. — DirMruiES 
AVatkrwouks (-.oMRe. V. M’CnJxnui 
(1874), 1 B. (Ct. of Sess.) 975 ; 11 
Sc. L. B. 50:k- -SCOT. 

1074 vi. .] — A local 

authority empowc»'ed lo enforce Bivers 
i^illutlon J*reveiition Act, 1876 (c. 75), 
bi-ought an action against an oil co. 
averring that defenders wero dls- 
ehaiging into a river polluting liquids 
it weiv thereby committing on ofionce 
against sect. 4 of the Act & praying 
for decree ordaining the defenders 
to abstraiii from causing such pollution. 
Defenders whoso works wore entirely 
const meted after the passing of the 
Act founding on sects. 6 it 10 of the 
Act pleaded that they were entitled 
to absolritor Jn respect that they were 
using every ivasonably practicable & 
available means of rendering the 
pollution harmless. The ct. repelled 
this plea os irielcvant, defender’s works 
having been entirely constructed after 
the passing of the Act. — Midlothian 
C oL'NTY Council r. I'umpherstox 
Oil Co. & Oakbank Oil Co. (1903), 
6 F. (Cn. of iSess.) 387 ; 41 8c. L. B. 
181 ; 11 g. L. T. 557.-~SCOT. 
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nllf. wa« alleged to have had a right of user, & 
which lie had used for general drainage, & the right 
piovcd was only to use the drain not for foul 
drainage, but for ordinary refuse water, pltf. 
failed at the trial, & the ct. i-efused an amendment. 
CAWKWJ5LT. V. Russeli. (185(1), 2(5 L. J. Ex. 34. 

Diftd. HiU V. Cock (1872), 26 L. T. !«'». 
Apia, ('barlcs r. Finchley L. B. (1883). .V2 L. J. Ch. r»51. 
Refd. Jones r. Taiillntf (1861), 11 C. B. N. S. 283. 

^ 078 , .] Under an agree- 

nent between A. & a sanitary board, A. was 
^titled to discharge surface-water fi*om liis land 
^to a ditch which ran past B.’s house. A. after- 
wards, without the leave or lictmee of the boai*d, 
0r of the local board which succeeded it, & con- 
trary to the plan which had Vieoii approved by the | 
iioard when the agreeiiKjnt was <‘ntered into, 
began to discharge sewage into tlu^ ditch through 
the same pipe by which his siirface-wat^n* was 
discharged. B. moved for an injunction to re- 
strain the local board, as sole defts., from allowing 
tJie sewage to pass into tlie ditch, so causing a 
nuisance : Held : the local board luul pow(*r, 
i)otJi at common law & also undtu* l*ublic llealth 
Act , 187.5 (c. 55), s. 21, to physically stop the flow 
of sewage through the pipe, even though in so 
doing tliey might also stop the flow of surface- 
water, sini-.e A. was exercising Ins limitc'd right in 
■ xcess so us to inodiicc* a nuisance ; A. it being 
erefore possible for the hoard to abat t? tin* 
Sisanec without instituting legal proct^edings, or 
'^vising a new syston of drainage, or (jn^al-ing a 
Renter nuisance than that which was to bt» abated, 

* 1 , was enlith.Hl to compel the hoard to do so.-— 
tiAKLEs r. KlNClILEV hOL’AL BoAiii) (1883), 23 
Ch. J). 7(57 ; .52 L. J. Vh, 551 ; 48 I.. T. 5(S» ; 17 
J. B. 71)1 ; 31 W. H. 717. 

Annoinfioftit Diltd. A.-Ci. r. Vestiy, II8SMI 

3 ('h. r.27 ; ORllvie r. BlythJiitf l{. S. A. (IHJU), 

or) li. 'I'. 338. Consd. Brown r. J>iui8tii1)le C'or]in.. 118SMM 
2 C’l). 378. 


dcgi*ees i*endei‘s water less lit for eondensiiig^ pur- 
poses. It was also deposed that on another 
occasion, in consequence of the increased tempera- 
ture, pltf.’s cmgine worked “ nearly half a stroke 

I ) 01 * minute less ” than the usual I’ate of twenty 
eight strokes per minute. Upon motion for a 
decree the ct. granted a perpetual injunction, 
restraining dofls. frtnn discharging heated wat-tsr, 
so as to imuHiase the temperatuiv of the water 
which pltf. used for condensing ; being of opinion 
tliai the evid<‘nc(s exclusive of that as to the actual 
diminution in the working of the (uigine, showed 
a material interfenmeo with the (piality of the watiT 
to whicdi pltf. was entitled under the demise ; ^ 
that the (jiiestion whether sucli interforciuui was 
such iis tiO givt» him a right to damages wiis one 
whicli h(» was not obliged t^) try. — 'J'ipi'INU v, 

II] CKKiisbEY (1855), 2 K. & J. 2(54 ; (51) E. R, 771). 

AnnoluiioUH .'--Meiltd. Leecli r. Schweder (187 1). 6 (.'h. App. 

165. 11 . ; PattiHHon r. (Hlfoni (1871), b. It. 18 E<|. 2.')6 ; 
KliviiiiorH r. JohiiHoii (187.'»). 1 Ch. J). 673 ; F.vaus r* 
J)avlK (1878), 27 W. B. 283 ; Duvoiqiort. Coi*pii. r. I'ly- 
inoutli, Jlcvonport & l)iRtrk*l Train, (’o. (1881), ,'>2 L. 'P. 
161 ; Hhafto r. Bolcknw, Vaiighuii (1887), 31 Ch. 1), 72;> 
Ijcckhuiiiploti QiiarricH ('<>. v, BaHiimrcr ^ Clionenhaiii 
J{. J). V. ( 11 ) 01 ), 68 .1. I». 461 ; DickeiiH r. Nulloiiul Telc- 
plioiic National Tolopliono Co. v. llytlio Corpiu 

(11)11), 7.5 .1. 1*. .5.57 ; Thornhill v, Wookn, 111)13] 1 (4i. 
438 ; WcKthoufditcni V. C. r. Wlpran ('oal & Iron ('o., 
IIOIJ)] 1 i'll, 1.51) ; Sharp r. Harrison, (1622J I VU. 602. 

1080. — -.] B., a distiller, had for sixty 

years used the waU*r of the 1). stream for Ids 
distillery, y., a riparian owner, opened a iniini 
on tlie saiiK* stream higher up, <& piirnpi‘d into tin* 
stream mine water whicli, though not fouling tli(‘ 
stre(iin, yet low<*red its (piality for distilling 
purposes ; Held : B. was entitled to an injunction 
to jirevent V. introdindng water of inferior ((uality, 
A: which would otherwise by natural gravita- 

tion, liavtj reached tiie stream. -VoUNa (.John) A:- 
Co. r. Bankjeu Distiluory (V»., | i8JJ3J A. (’. (»)J ; 
m li. T. 8.38; .58 J.B. 100, JI. Ji. 


1079. Water rendered unfit for special 

purpose of lower riparian owner.] —Defts. de- 
mised to jdtf. a jdot of land, one-lialf (if an ad- 
joining brook, a cotton mill, reservoir At steam- 
engine of 100 liorsc pow(T on tin* plot of land. At 
Die us(‘ of a weir bedow tiie mill, for the purpose of 
holding up the. water of the brook from tiu! weir 
to the level of the lied of the hi*ook at a bridge 
above the mill, “ At tlie free us<‘ At enjoyment of so 
mucli of tlie stream of w'ater which usually flowed 
down the brook adjoining the jilot of land as should 
he necessary for effectually supplying wiUi water 
A: working th<‘ said steam-engines or any other 
.steam-engine of like ])ower At capacity,” At 
covenanted not to construct any other weir oi* dam 
between the weir At bridge, Ac for quiet enjoyment 
of tlie demisted X)rcinises according to the tenor of 
the demise. Shortly afterwards defts. erected, a 
little below tlie bridge but above pltf.'s mill, a 
new cotton mill At steam-engine, with a re.servoir, 
.whicli (ircjw off water fi*om the brook between pltf.’s 
! 'osei-voir At the bridge, At they discharged tlie heated 
watcT which they had used for their new mill int/i 
the >)i*ook, whereby on one occasion they raised 
the temperature of the water, W’hich yiltf. had to 
ij.se for condensing his engine, from 57 degrees to 
<58 degrees. All the engineering witnesses agreed 
that every additional degree of heat above 41 


A nnoUUion : Hldllmoyor r. TrinidiuL Jjiikc iVtrohMiiii 

Co., 11618] A. C. 48.5. 

1081. How acquired -By grant.] -Wood 

r. WaiM), No. 1051, ante, 

1082. - - - .j -(’aJH.VON V. liOVER- 

INO, J\o. 1001, ante. 

1083. - By prescription.! - Whkhit v . 

WiixiAMs, No. 130, ante. 

1084. -- .! —Wood v. Waud, No. 

1 05 1 , ante, 

1085. — - .1 (1) When a man has a 

right to tin) use of an ancient stream flowing 
Uirough his land, Ac sewage iiiatUn* is so discharged 
into it as to cause him either presejit p(»rmane.nt 
injury, or sucli injury as from the nature of the 
case* is likely to continue Ac increase so as to 
b(*come serious A:- i>ernianerit., the ct. will grant an 
injunction to restrain tlie discharge. 

(2) Assuming tliai a right so to discharge sewage 
might he acquired by prescriiition, it can only be 
acquired by a discharge which should })rejudicially 
affect th(! estate of twenty years’ duration. 
Cjoi.dhmid V. Tunbuidok Wej.i«s Jmprovemen'J’ 
(^oMR.s. (1800), 1 (’h. App. 340 ; .35 J.. .1. Ch. ,382 ; 
14 D. T. 154 ; .30 J. K 410 ; 12 Jur. N. S. .308 ; 
14 W. B. 5(52, L. JJ. 

Aiuwtfitions : —Ah in (1) CODld. OloHKop r, HoHl.f>ji &, IhIo- 
worth h. B. (1876), 12 Ch. D. 102. Retd, hilly white r. 
Tririiiiicr (1867), 36 h. J. <;h. .52.5; A.-H. v. Geo (1870), 


1081 i. How acquired — iiuyrani.] 

---Ini* rifrht eriven by an a(n*o(‘iiicrit on 
-lu* part of a riparian owner lo poriiiit 
a perHon above to foul a Htrcani Jh an 


,*aEenjent.— M ac’kenzik r. Waimit^iu 
Gcekx Gnu)-T)KKD(:iNo fv».. I.rn. 
(1601). 21 X. Z. 1,. H. 231.— N.Z. 


1()83 i. — IJu preurriidionA — 

Si-mbie : t ho ritfht to a Htrvaiu could 
not \hs acqjilrod by defts. by a user of 


twenty yearn. Va.v r. Ska- 621; 16 .Se. J.. It. 676, -SCOT. 

j’oUTir Tew'.v ( 1 881 ), 6 D. It. 666. CAN. 

Q. ' \ot if iuitiriinm 

’ 1083 11. - .1 TIm- rii^bl, to jmhlir heullh.\ Them can ho no 

of an Inferior ripurinii propi'letor \u |>reHeii|>t ive riKht lo p<i]liite a stmaiit 

object lo the pollution of a riiniiiru$ liy the dlHeharge of wwuge In sueli 

stream is defined hy the use enjoyed uiuriner & to such an <*xt4*nt as to Is* 

by the superior heritor for tin* pm- Jnjiirioiis to publie beultb.-- BLAeK- 

Kcriptive period. — H omk r. Dr.VHK nruNK v. Somkiw (1876), 6 h. It. Ii. 

l*<)Ll(/K CoMlls. (1882), 6 It. (Ct. of Se**s.) : 1 IR. 
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Easements and Profits k Prendre. 


Sect, 2 . — Highta relaimg io toatercouraea : Sub-aecta, i 
4. 5 6.] 

L. n, io Bq. 131 ; Charlos v. Finohloy L. B. (1888), 62 
L. J. Ob. 654 : Flotcher v. Bealoy (188.5), 28 Ob. D. 688 ; 
Nixon V, Tynomouth Union li. B. A. (1888), 52 J. P. 504. 
As to (2) RM. Livorpool C^rpn. v. OoghiU, [191^ 1 Oh. 
307. Generali;/, Mentd. A.-G. v. Oolnoy Hatch Lunatic 
Asylum (1868), 4 Oh. App. 146; A.>G. & Oommos v, 
Basingstoke Oorjm. (1876), 45 L. J. Oh. 726; A.‘G. v, 
Dorking Grdns. 0882), 20 Oh. D. 595 ; Shelfer v. London 
Kloctric Lighting Co., Moux*b Bi-owory Co. v. London 
JOlcotrio Lighting Co., (18951 1 <Jh. 287 ; St. Mary, 
Islington Vestry v. Hornsey U. O., [1900] 1 Ch* 695. 

1086. .]— Birt V . Mon- 

MOIPTHSHIBE Sbwers Combb. (1871), 36 J. P. 181. 

1087. Increased or varying pollution — Not per- 
missible.] — Deft, liad for upwards of twenty years 
discharged into the river Chess, which flowed past 
jdtf.’s land, the refuse produced by the manu- 
facture of paper. Deft, had hitherto used rags 
in the manufacture, but he had lately introduced 
a new vegetable fibre as the basis of manufacture 
in the place of rags. Pltf. filed his bill to restrain 
the pollution of the river by deft., but the evidence 
failed to show that the pollution was greater than 
when rags w(iro used in the manufacture, although 
the chemical effect upon the river was somewhat 
different ; — Held : the easement t o which deft, was 
entitled was the right to discharge into the river 
iHtfuse produced by the manufacture of paper in 
the reasonable & proper cjourse of manufacture, 
using any proper materials for the purpfise, without 
increasing the pollution, &> the bill was dismissed. — 
Baxbndalk V. MtMuRiiAY (18(J7), 2 Oh. App. 790 ; 
31 J. P.821; 16 W. U. 32, L. JJ. 

Amuitaiiom : — Distd. (larko t\ BtuncrHciHliirc Drainage 
Oonirn. (1888), 57 L. .1. M. (?. 9>. Refd. Moody v. StcgglcH 
(1879), 12 (;h. J). 26J. 

1088. .1“-Orobhlev & Sons, L/rD. r. 

liianTowLha*., No. 494, attic. 

1080. .J-“C'1AKKE r. SOMEJIHICTHHIBK 

Duainaue (\)MB8., No. 527, aniv. 

1090. .] — A riparian pi-opriet^ir who 

has a prescriptive right to take, in a particular way 
tSp at a particular place, water from a river & to 
ret.urn such water io t he riv<»r in a polluted con- 
dition, is not entitled to tak(» tlu^ water in any 
other way or place, nor use civen liis coimnon law' 
right of taking it in such a way as to add to the 
ptillution of the stream. — M cIntyius Bkothmkw 
McDavin, [1893] A. C. 268 ; 69 L. T. 389 ; 57 
J. P. 548 ; 1 K. 240, 11. L. 

AtifuMimut .'—RM. Hiilloy v. Bilvorapiings Bleaching Co.. 
[l922i 2 Ch. 268. Mentd. Montgoinorio v. W^laco- 
Jainos, [1904] A. U. 73. 

1091. May defeat presorlptlve claim to 

pollute.]— A prescription to foul a well will be 
defeated by variation <&; excess in tlie degree of 
fouling during the prescribed period. — M illington 
r. (Griffiths (1874), 30 L. T. 65. i 

AnrMtatum :~ R^^, Ifulloy r. Bilversprings Bleaching Co., j 

[19221 2 268. I 


1092. .] — HuIXEY V. SlLVBRSPRlNC 

Bleaching Co., No. 361, ante. 

1098. Action for — When maintainable — We 
water temporarily muddled.] — In an action on th 
case for disturbing pltf. in the use of a well, b 
putting rubbish into it, pltf. will bo entitled h 
recover, if, by means of the rubbish, the water ha 
been shallowed, & the well rendered less con 
venient for use ; but if the effect only was to make 
the water temporarily muddy, that is too minuti 
a damage to support the action. — 7'aylor r. 
Bennett (1836), 7 C. P. 320. 

Annotaiion: — FoUd. Burheary v. Bhepherd (1843), 1 L. T. 

O. S. 59. 

1094. .]- -Burbeary V. Shep- 

herd (1843), 1 D. T. O. a 50. 

1095. Damage in law, not in fact.] — 

Wood v. Waud, No. 1054 ante. 

1096. -- — No property in water when 

polluted.] — No one has a right to use his own land 
in such a way as to be a nuisance to his neighbour, 
& therefore if a man puts filth or poisonous matter 
on his land he must take care that it does not escape 
80 as to poison water which his neighbour has a 
fright to use although Ids neighbour may have 
no pi-operty in such water at the time it is fouled. 

Pltf. & deft., were adjoining landowners & hud 
each a deep well on his owm land, pltf.’s land being 
at a lower level than deft.’s. Deft, turned sewage 
from his house into his well & thus polluted the 
water that percolated underground from deft.’s 
to plif.’s land & consequently the water, which 
came into pltf.’s well from such i)ercolating water 
when he used his well by pumping came adultei'aied 
witli the sewage from deft.’s well ; — Held : i)ltf. 
had a right of action against «ieft. for so polluting 
the source of supply although until pltf. had 
appiopriatcd it he hod no pioperty in the per- 
colating water under his land & although he 
iippi*opriat4‘d such water by the artificial means 
of pumping. - Ballard v. Tomlinson (1885), 29 
Ch. D. 116 ; 54 L. J. Ch. 454 ; 52 L. T. 942 ; 49 
J. P. 692 ; 33 W. B. .533 ; 1 T. L. B. 270, C. A. ; 
revag. (1884), 26 Ch. D. 194. 

AnnoUitUms : '--'DiM. King t\ Oxfonl C’o-op. Soc. (1884), 

51 L. T. 1)4. N.F. Snow r>. WhitcluMul (1884), 27 Ch. D. 

588. Consd. .IcmJeHon r. Sutton, SouthoontoH & Drypoo! 

(Jus Co., 1 1 899 J 2 C^h. 2J7. Refd. Fostor r. Wai*blliigton 

U. a.. 11906) 1 K. B. 618; English r. Metropolitan 

Water Board, [1907J 1 K. B. 588. 


Sub-sect. . 5. — Alteration op Watercourses. 

Extinguishment by alteration of dominant tene- 
ment.] — Sec, generally. Part. VJ., Sect. 2, sub-sect. 2, 
D., ante. 

1097. Right to alter.] — If one has anciently 
pits which are replenished by a rivulet he may 
cleanse them but cannot change or enlarge them. 


1087 i. Jncrauied or polluiUm 

— Not vennitt»ible .} — In an action for 
injunction n^oiralniiig defta, from 
polluting a at ream della, pleaded that, 
they had, hy imiiiternipted iiiser us of 
right, obtained a prt>si'inptivo right to 
pollute the stream in the manner com- 
plained of : — Held : even if n pre- 
scriptive right to pollute the stri'am 
slightly. pru>r to a cM'rtalii date, had 
luH-m established, it did not justify the 
greatly enlarged u«t>r since tlmt date. — 
Hpntkk r. lljeHAitiis (1912), 22 

O. W. B. 408 : a O. W. N. 1132 ; 26 
O. L. It. 158 ; 5 D. L. K. 110.— CAN. 

1087 ii. .) — Kveti assuming 

that a prescriptive right to foul a 
stream with 8t^wage cau to aequirtd, 
such right must be restricted tp the 
limits of it when the period of pro- 
sorlption oonuuonced ; dc if the 
pollution to substantially increased. 


whether gradually or suddenly, the 
et. will Interfere hy injunction to 
iit'vent the wnuigful excess ; & if it 
M) impossible to separate t.ho illegal 
excess from the legal user, the wrong- 
di»er inuBt bear the eonsoquoncos of any 
itJsUdctlon niH^essary to prt‘vcnt the 
excess, even if it tmavoldably extends 
to a total prohibition of the user. — 
Blackuukmk r. Bomjsrs (1879), 5 
L. U. Ir. l.—IR. 

1087 lii. .1 —A pn'scrlpt ive 

right to pollute a stream is a right to 
eonliuue to put the same amount of 
injurious matter into the stream us 
formerly.'— C lark r. Hopkins (1899), 
17 N. Z. L. B. 201.— N.Z. 

PART IX. SECT. 2. SUB-SECT. 5. 

10971. Right to alter.] — When a 
private river separates the property of 


two heritors, the one rotaina his right of 
I preventing the other from diverting 
part of tlic stream, though the prede- 
cH^saors of the former had taken on a cut 
from it on his side for a mill & ho hail 
himself further used tho water, so 
diverted, for a bleach held. — B kaio 
r. DouuLAS (1800), 12 Fac. Ctd. 355. — 
SCOT. 

1097 ii. .] — A heritor on the 

hanks of a stivain into which water 
pumped from mineral workings had 
bet'll in use to to discharged from an 
I artitleiul mine or level tor upwards of 
j forty yt'arsin 1881 presented a petition 
! to the sbt'riff against superior noritoro 
! who had for more than forty years 
; taken off, with consent of the mineral 
tenant, a supply of water from an orifice 
I in this level, & who had recently with 
I the mineral tenant's consent enlarged 
i this orifice & withdrawn a larj^r 
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\ Part IX. 

V 

vBiiowN V. Best (1747), 1 Wils. 174 ; 95 K. R. 
'7. 

yinoiations: — ^Retd. Wood r. Waud (1810), 3 Kxcli. 748 ; 
f DickiiiHon v. Grand Junction Canal Co. (1 8.'>2), 21 L. J. Ex. 
f 241 ; Chasemoro v. lUchardR (1850), 7 H. L, CThh. 310 ; 

/ KhodoB r. Airodalo Drainage Coinrs. (1876), 1 C. J\ D. 380. 

" 1098. Not to another’s detriment.] — Dun- 

combe V. Randatj^ (1030), Het. 32 ; 124 E. H. 320. 
Annotation Befd. Brown r. Best (1747), 1 Wlls. 174. 

1099. Flow to dominant tenement 

diminished.] — landowner granted to a co. all 
the watercourses, dams, & reservoirs upon ccid-ain 
glands of his, which wattjrcoursos, dams, ^ i*eser- 
oil's were laid down upon tlie annexed plan, 
rhich was to be taken as part of the deed, & weiti 
ici*eon coloured blue, & also the several streains 
springs of water flowing into or f eliding the said 
'at^rcourses, dams, & I’eservoirs, with right for 
Ihe co. solely to take & use the waU'r from the 
Said springs or sti*eams of water, watercourses, 
(buns, & rcKervoii*s, with powera to cleanse &- 
ri'pair, & with all such other powei-s as sliould bo 
rtiquisite for enabling the co. to enjoy the preniises 
thereby granted. The grantor was to be at 
liberty to use the waste or overflow wat<;r from 
the dams or reservoirs of the co., but wiis not to 
exei-cise tliis power if the co. resolved that its 
exercise would be injurious to them. ^JTie pi*o- 
perty colomed blue on the plan consisti'd of an 
artificial watercoui*se, partly covered & i)artly 
open, the dimensions of vaiious ))art;S of which 
were specified on the plan, & in .some cases it was 
Rioted on the plan that they miglit be enlarged to 
fa certain extemt. Several sxuings &; striiams 
► feeding fhe watercourse were marked on the plan. 
The watei*c()urse, it appeared, was large* enough 
to carry off all the water wliich flowed into it. 
except after heavy rain, but at one ])oint of its 
eoui*s(i uiidi^rground thei*e wtis a contraction of the 
channel which after heavy rain backed ui) (he wat<*r 
&. caused a considerable overflow over a weir, of 
whicli overflow the grantor for many years liad ' 
the, b(»n(*fit. ^fho gi‘ant(H!S having occasion for 
more wa(/<*r iiroceeded to remove (il(^ above, ob- 
struction, so as to allow the whohi of the water 
which came into the watercourse during lieavy 


— ^Water. 

rains to run down into t heir i*e8ervoir 7ie/«/ : 

' the grant ^vtus a grant of the artificial channel, 

I of the delinito springs &■ streams on the land, A 
I of such other water as should find its way into 
I run down the channel os it stood, & not a grant. 

' of all the wah‘r on the land, & that the grant^ii's 
had no right to altor the levi'ls of or €>nlarg<» thi^ 

' channel so as to enable it to carry off all the watoi* 
that ran into it. in times of heavy rain, — T aylok 
r. St. Helens Oorbn. (1877), fi Vh. T). 2(14; 40 
, J.. J. Ch. 857 ; 37 L. T. 253 ; 25 W. R. 885, C. A. 

1100. Watercourse rendered useless by 

. extraneous agency — ^Enjoyment to be as at present 
; enjoyed but no further.”] — A conveyance t*f land 

was made, subject to the reservation to the 
I i^Mntor & his assigns the ownei*s & occiipiei*s 
I for the timi^ being of land of thii grantor, of joint, 
j ownership &■ right to use a drain “ os at prest»nt 
j enjoyed by him or thcmi, but no furtlnu* or otlu-r- 
: wise,” & also subject to a right of entry for tlu*. 

'■ pui*po8e of repairing the drain. These rights 
became v(*Kt.<?d in defts. A local board of bealtli 
having alt<n*i*d the level of a sewer into which tlu^ 

I drain emptied, the drain became useless unh^ss 
, dtiepened. Defts. thej'efore entered on thi; land, 

1 A relaid the di'ain two feet dc*ep(M* than befoi*e : - - 
Held : the limitation was int4»nded t.o affect the 
I use to whicli the drain might bo i)ut, & not to 
! limit the power to keej) it in an ettich'ut st.ate, 

I & whether the deed cri*atod a itmancy m common 
I or only an eiuserneut, defts. had not exci'cdi'd t he 
: powers reserve-d by it. -Fjnijnhon v. Poicncu 
I (1875), h. R. JO Q. Jh 188: 44 J.. J. Q. U. 5d ; 

I 32 Ji. T. 391 ; 39 J. i\ fifil ; 23 W. R. 315, \K i\ 

1101. Effect of alteration — Will not defeat ease- 
: ment - Servient tenement not Injured.]— Hall v. 

; No. 525, ante, 

1 


iSi;n-sE(rr. fi.-- Hepaih and ('leanhing oe Wateb- 

CmJKSKK. 

1102. Right to repair —Incident to ownership of 
easement— Entry on land.] Brown v . Niciioui, 
No. JtiO, ante. 


(luiiniily ot water thau formerly to 
the i»ijrsucr*8 pnOucliw, who had 
eiveted^ a dye work on the Ht.ream 
In 1865 prayJnf? Li have dcfeiidei'H 
(irdaiiHHl to rentore l.he watercourwi 
to its fonner state: — Held: as the 
supply of water In the level was 
artificial & not natural defciider’s 
operations were lawful & pursuer had 
iio lofcal right or liitorest enlitling him 
to prevent them. — II kucik v. Nairn 
(1882), 9 U. (Cn,. of SesH.) 704 ; 19 
Sc. L. R. 473.— SCOT. 

1097 lii. .1 — Deft., being th<» 

owner of a dominant icnciTient In favour 
of which there existed a scrvitiido of 

^ fuiuediict upon t-ho land of pltf. to 
h?ad water out of a particular dam fed 
Vy a Bpniit, constructed another dam 
higher up across the lK>d of 
I the spruit ; — Held : deft, had no right 
to alter the site of the dam wltliout 
the consent of pltf. os owner of tlio 
servient tenement. — V an Hgkrdkn r. 
t’oKrzKE (1914), App. 1). 167.— S. AT. 

1098 i. Not to anolhtr^B detri- 

wir^.h-W'here defts. in 1871. without 
authority, diverted a watcreoui'st; on 
certain land JSc afterwards mode 
penjwtion therefor to the then owner ot 
the laud. pltf. '8 predecessor in t itle : — 
Held : the equitable easement thereby 
***^ialed in favour of defts. was not 
' u against the registered deed of the 

.iu fide purcftuwer for value 

without actual notice, defts. having 
Known uo preHcrlptivo right to divert 
diversion Yteing 
wrongful as against plti. — T oltun v. 


(Unauian I’acific Ry. Co. (1892), 22 
O. R. 20i. -CAN. 

109811.- - .1 Parr r. 'ritooi* 

(1922), 65 J). L. It. 785 ; ,55 N. S. Jt. 
252.— CAN. 

1098 Hi. .]-l»ltf. & deft., 

W'ho were owiieiw of ailJoJiiiiig premises 
used for purp<iHOS of trade, were eiil itled 
to a supply of watvi fnnu (J. river 
ik tf) have the waste watAir c;arried 
away by separate channels. Iniprcive- 
ments were made by llm Comrs. of 
l*ubllo Works, in the course of which 
a tailraco was formed from pltf.’s 
premises by clearing the iiutiirul bed 
of the (L rivor which formed tho 
channel by which wusUj water fi*om 
these pn^miscH had Iwen formerly 
discharged, & thrci! waste hIuIcm's wor«j 
constructed for the pun^^iw! of keiqiing 
the water at a proisir level &: of 

} iit)vcnllng pnimiK<*s, Inciudlng jdtf.’s, 
roiii being flooded. Deft, constructed 
a pier projt^diiig across tlif^ channel 
through w'hich the water was discharged 
horn wash* shiio<*s into the taJlnKM; 
& which it was alleged would throw 
hack the water liei-oKs tin* failiwM* 
to pltf.’s injury: Held: |»ltf. Irii*- 
spi'crtlvely of ]>roof to aid mil damage 
was entitled to an iujunefloii n*- 
strainiiig deft, fnmi coiitinuiog an 
**hstructioii in atreu fiumhtii - 
PAL.MERr. J'KRHSK (l'<77). II 1. R. K'J. 
616.— IR. 

1099 L Jf'lou: to thmiirtnnl 

tenement diminished.] --When? defts., 
who were riparian proprietors, with the 


c>bji;(>t of foni.iiig a water eo. eimded 
a w(dr In alrva which ha<l a sensibly 
injurious idb'ct u[iou the flow to Ik 
past j)ltfs.’ pitMuises He coidd iioi. I)e 
us<ul for the purjiose it was ereeied 
without a coutinuaiiee of the injury : - 
Held : t.he erection of t.he weir was 
illegal &. pltfs. wei-e entitled Rj a 
perpetual iiijuuotiou.— H ki.kaht Ropk- 
woRKS iUi. r. B(>vi> (1887). 21 L. U. Jr. 
500. - IR. 

1099 ii. J — A servient 

owiuir may alter an acjutjduct & intake 
provided he do not theiuby diiiiiiiish 
the lights of tho doiuinunt owner. 
VVhen5 a si'i'vJeiit ownttr had alt«»nMl 
tho furrow He intake. He bail thereby 
dimiriishiMl the solidity of Ihe water- 
eoiirso. with the nwult. that tlie (^seupe 
of wat4T through the srdl was im^roased : 
— HeUl : he was liable for dainages 
suffeivd by the dorninurit owner in 
e/«inso(|ueiuM) of such eseaiM*. — Stkyn 
V. Zkkman (190.3), 20 C. 221.- S. AF, 

PART IX. SECT. 2. SUB-SECT. 6. 

11021. Jiiuhl fo re/Hiir — JneUlent to 
owmexhiii of eoHntictit - h'nirff oa lontl.] 
--Deft., He thoMj imde.r whom he 
claimed , hud the right to overflow 
the udjoiiiiiig Junds R> an extent, not 
excss'diiig ten acivs, for supplying their 
mill, whieh right had 1 km51i exercised 
to a ee/laiii e\'t.enl for twenty yearn 
or more, in trL^spass for entering the 
adjoining close : -Held : having the 
right to overflow a part of pltf.’s close, 
deft. had. us fiicioent to that right 

f 
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Socl» 2 . — liighiH rclalw{j io imfcrcourscit : Sub- 
sect ($.1 

1108. .J -Anun. (1469), No. 

481, ante, 

1104. .J--PoMFRprr v, Uiciiopt, 

No. 482, arUe, 

1105. .1 — Grant to one his 

heirs & assigns, in considc;ration of a sum of money, 
of a liberty for him, his heirs & assigns, to carry 
up a sough (or a drain foi* a colliery) from the 
boti/om of a piece of land of the grantor to an 
adjoining piece of land of the grantee, & also 
liberty for him, his heirs & assigns, to make two 
little sough pits in the said land of the grantor, 
in a certain iilace there, for tlie more easy & safe 
carrying up the tail of the sough, one of them to 
be coveiHjd from the toi) of the intended sough to 
the surface of the ground, as soon as conveniently 
may be done, aft^er the making tliei'<'of, & the 
other tn be kept open for examining the sough as 
long as is m^cessary for that jnirpose & no longer : — 
Held : tiie grant of the sough is a (sontinuing gi’ant, 
^ t he right of opening the sough pit, occasionally, 
lor the necessary r(‘pair of tlie sough, is incident 
theivto by virtue of the grant. -JfoiKJSON r. 
Fikij) (1806), 7 Kasi, 612 ; 2 Smith, K. Ji. r>28 ; 
102 K. H. 228. 

Aniuitatum Retd, (’urdlguii r. Ai’niltage a Jl. & C. 

197. 

1106. - - cus<‘ by a rev(*r- 

sioner fc»r widening a channel or watercourses in 
a close in the occujuition of his Uuiant, d(‘ft. 
pleaded a pivscriptive rigJit, enjoy<jd for tw(*nty 
years & upwards, as of right. At without. int(*r- 
ruption, by the occupiers » f a certain ek»se, to a 
watercourse, tSt also a right to <*nt<*r for t he j)urj)ose 
of cleanshig & scouriiig the sanus when necessary, 
m appurtx'uant to tlie said idos(‘. 2'ht‘ replication 
traversed the right to thi^ wat«*rcouj*se, A the right 
to enter for the iiurpose. of cleansing A: scouring 
Held : tin* right to the wat(*rcoui*s(!. A: the right 
to scour A& cleanse, const itut<*il oiu* (‘ntire right, 

cons<Mj[U(‘ntJy that such right wius pi*operly put 
in issue in its entirety. -Pktkh v. Danikl (i848), 

5 i\ li. .^)68 ; 17 Ij. J. V, P. 177 ; 12 .Tur. 604 ; 
126 E. Jt. 1001. 

1107. — - - •) Goodhakt r. JIykjt, 

No. 182, ante, 

1108. .j - THUHIKH K, (iJtAYS A: 

Tilwury Joint Skwkkaok Board v, Goj.dsauth 
(E. J. A:. W.), Ltd., No. ‘18r>, aide. 

1109. - ~ Interference with— Injunction to 
restrain.]-- Sandoate J^ocal Board v, Lenky 
(1882), 25 Ch, 1). 182, n. 

Aniwlation : — Distd. OtHulhart r. Hyell (188:i), C’b. 1). 

182. 

1110. - -.1 - CIOODIIART r. llYE'n', 1 

No. 482, ante, ! 

1111. — -.! -Thurrock, Grays & j 

T 11 .RURY Joint Skwkracje Board r. Goi.dsahth | 
(E. J. A:. W.), Ltd., No. 485, ante, 

1112. 


iiiilliority to enter & ri'pair bieueht's 
ill the natural state of the soil of tlie 
dani. — JlriTAN r, Win.vns (18,)(»), 
5 C, P. 379.— CAN. 

110211. .1-Il.Co.had 

a mill on one side of 11. Ry. & a KluniiiKT 
factoiy on the other. To bring water 
from the ndll to the faetery a idpe 
had lKH.*n laid beii04ith the milway line, 
.N: brick resciwolrs at eueh sitlo to 
pnwrve the proper level t)f the water. 
Servants of the eo., having entered 
on the railway prmniHett to n*pnir the 
pipe & n'tMU’vtdm without having llrst 
obtained the permisHlon of the milway 
eo., weiv eonvietetl of an unlawful 
entry upon a milway. It wii» pmved 


— ^Lands, partly adjoining a river, were demised 
for 090 years, by indenture, in which the lessor 
granted to the lessee liberty to cut a goit or sluice 
out of the said river, at a proper & convenient 
distance above a certain weir, in the most con- 
venient line thixiugh certain closes of the lessor, 
into a close, intended for a mill dam, part of the 
demised lands ; Ac from time to time, Ac at any 
time to turn the water of the river through the 1 
goit ; Ac liberty from time to time Ac at all times 
during the terra, to view, examine, efory Ac lay 
down materials, Ac repair Ac amend the goit or / 
sluice Ac other works specified, when so made as I 
aforesaid, or any of them, when Ac as often as need \ 
or occasion should bts making reasonable satis- 
faction t.o the lessor, his heirs Ac assigns, for all \ 
damage io be done or occasioned thereby to the 
grass or lierbage of th(j lessor, etc. ; Ac the lessee 
covenanted that he, his exors., etc., would mak(5 
reasomible satisfaction to the lessor, his heirs Ac^ 
assigns, for aU damages to be occasioned to the 
lands t)f the lessor by the lessee, his exoi*s., etc., 
in exercisi‘ of any of the liberties, privileges Ac 
powei*s by the indenture granted, except for the’ 
tei*m of two years next ensuing the commence- 
ment of thii rent, during which time no tresjiass o'^ 
damage should he cliai‘ged or paid for. In a, 
action of trespass against the lessee for widenini 
a goit on the lessor’s soil to the extent of nin< 
additional fecjt, deft, pleaded that the goit wai 
made in duti exercise of the liberty above 
mentioned, but that, the same not having beoi. 
made of a sulTicient width, Ac complete^d to a small 
Ac insuflieient width only, viz. nine feet, so that, 
without widening it as after mentioned, deft, 
could not enjoy the demised tenements as he was 
entitled by tlie indenture I /0 do, he, in further 
due (‘xercise, etc., cut. down the sides of the goit 
A: widened it, justifying tluj alleged trespasses. 
Keplication that, b(‘fore the expiration of two 
yOi'U's, etc., the lessee, in due exei*cis(* of the* 
libedy, etc., made Ac completed a goit, being tlic? 
goit in the plea mentioned, of the width tlierein 
mentioned ; A: the same remaincid Ac was used by 
the Ic'ssee continually fixnn the last mentioned day 
until deft., under colour of the indenture, com- 
mitted tlu* alleged tiespasses. On demurrer to 
i the i*epli<;ation //c/d ; the privilege given to 
‘ deft, by the dt^ed was to make fi goit once only, 

A:, after having completed a goit, ho could not 
justify entering pltf.’s land again Ac widening the 
goit from nine h*et to eighteen, for the power to 
make a goit was exhausU^d, Ac tlie widening was 
not a repairing or amending within the meaning of 
the deed.- - B ostock r, Sideboitom (1852), 18 
Q. B. 813 ; 19 L. T. O. H. 216 ; 16 Jur. 1013 ; 

118 E. B. 206 ; affd. sub nom, SiDEBOTTOM r. 
Bostcx'K, 18 Q, B. 820, Ex. C'h. ; subsequmt yro- 
ceedings (1852), 20 Jj. T. O. S. 72. . 

1118. Whether implied under Conveyancing 1 

Act, 1881 (c. 41), s. 6.] — Long v, Gowlett, No. 1 
106, ante. • 


Extent of right -Widening stream. 


that the n‘pairs wore iim*s«ar>' 
Jlfltl : as the pipes Ar. reservoir belonja'd 
to It. Co. A: were kept in repair by them, 
they, as owners of the tloininaiit tene- 
uiont, had a right to enter on the 
promises of tlie railway eo., the ownei-s 
of the mM'vient tenement, to effetd 
any necessary iviiairs. A: the enti*>', 
being In the exercise of a right, (HmhI 
not Ik^ called unlawful.- -R. r. Vanaiali 
(1898), I. L. R. 22 Bom. .'»2.*).— IND. 

1102 Ul. .1 - The IV* 

gistered proprietors of a paivel of land 
granted iM^rmiHsitm to deft. 1 * 011111 . 
by letter to use the land ** for any 
purpose for which they might retiuiiv 
it, but no instniinent was executed in 


favour of defts. imr]iorting to create 
any ensi'meut over the land. I’he 
purpose for which defts. required to usc^ 
the land to lay water pipes in it 
leading water from their reservoir ; Ac 
this was done. The proprietors sub- 
sequently transferred the laud to pltfs. 
After the land was so transferred defts. 
t‘iiteivd upon it for the purpose of 
n'puiriug the water pipes : — UcM : 
defts. had the right to enter upon th<‘ 
land for the purpose of repairing the 
pilH*s.- -Barbeu r. Pktone Corpn. 
(1 909). 28 N. Z. L. R. 609.- N.2. 

r. Extent of right — A'd/ tt*- 

take inoterials from mrrient tenement.^- 




Part IX. -Water. 


IGl 


■ 1114. Obligation to repair — By grantor — No 
Btion for non-repair. J — P omfret v. UicROi>n% 
po. 482, ante. 

B 1115. Artificial watercourse — Prevention 

■ damage to servient tenement.] — In case by a 
Kversioncr for an injury to Uie i^veraion [by failui*i* 
K repair a watercourse], it is no answer that the 

‘{jury complained of was caused by the wrongful 
H of the tenant for which lie might be liable to 
jiction. — Egrracont v, Pulman (1821)), Mood. 

; M. 404, N. P. 

^unntntion : — Ezpld. Bull r. Tweiitymau (18 tl), 1 Q. B. 7G«. 

1116. .] — If the owner of land 

which is a house construct on the other jiart 
the land a sewer, & let tlie house & aftei'wards, 

^ y reason of the original faulty construction of the 
^ 3 wer, the continued user of it by the owner in 
uch a faulty states the house is injured, the 
\.7ner is liable to his lessee for kt^cping & con- 
Auing the sewer so constructed. — Ai.ston v. 
t ANT (1854), 3 E. & Jl. 128 ; 2 C. 1.. H. 033 ; 

^ L. J. Q. B. 103 ; 22 L. T. O. S. 221 ; 18 .Tur. 

2 ; 2 W. K. 101 ; 118 E. R. 1089. 

Jnnoiation : — Reid. Haii?rovuH, Aronson v. Hurlop (1905), 
/ 71 L. J. K. B. 238. 

f 1117. — ,J — Deft, occupied a 

house under which was an old drain, which aftcu* 
receiving the sewage of sucii house, ran under 
received tlm sewage of several other houses, then 
turned ba^k & came again under deft.’s liouse, As 
ran from it under the cellar of i^ltf.’s house, which 
adjoined that of deft., At- from thence^ it went 
away to a public sewer. 1"he drain got out of 
repair by reason of age At W(^ar At l<‘ar. At the conse- 
quence* was that water At sewage (‘scaped At came 
into pitf.’s cellar, A:, injured his goods there*. 
Heft, did not know that the drain turned back, At 
ran through his premises under those of pltf., nor 
was the defective state of the drain attributnbb* 
to any negligence of deft.; — Held: chdt. Wiis 
liable for the damage pltf. had so sustained, as it 
was deft.'s duty to k(‘ep the stiwage from passing 
from his own pr<*rnises to those of pltf. otherwise 
than along tlui old drain through which only 
pltf., as the occupUH* of the servumt tenenKjnt, 
was bound to receive it. — H umphries r, (’oustns 
(1877), 2 C. P. D. 239 ; 49 L. .T. Q. B. 438 ; 39 
L. T. 180 ; 41 J. P. 280 ; 25 W. K. 371, D. (L 
Annotations : — Apld. Firth Bowliiipr Iron (’o. (1878), 

.J C'. P. J). 254; Gill v. Kdouin (1891), 71 B. T. 782; 
ilollaiid V. Lttzums (1897), «G L. J. Q. B. 285. Refd. 

wards v. Biriningliuin Cuiial NuvlgratJons (1923), 40 
1 . B. II. 88, 

1118. Servient owner entitled to 

use of water.] — Where the owner of land on th<! 
bank of a river, for the purpose of bringing water 
from the river to a mill which he erected made a 
watercoui*se with a shuttle at the head of it Ui \ 
control the flow of the water from the river inUj | 
the watercourse Ao aftt^rwards conveyed away a 
portion of the land adjoining As Jiis successor in 
title subsequently gi'antcd to the owmer of the 
adjoining land so conveyed a right to use the wat<^r 
for the purposes of a mill belonging to liim ; — 
existence of that right did not affect : 
the obligation of the owner of the watercourse 
towards the owner of the adjoining land to keep ! 
the shuttle in repair so as to prevent flood water 
from the river getting into the watercoum* As 
overflowing on to his land. — Buckley (U. H.) 
Sons, Ltd. v. Buckley (X.) Ac Sons, fl898J 2 
Q. B. 608 ; 67 L. J. Q. B. 953, C A. 
^?1909fTch~^Y^* WhltmoKJS (Kdunbridgu) r. .Stanford, 


1119. Under covenant.] -Tlu* owners in 

f(H? of tlie Ct. estate* l)y deed of 1898, coufiimed by 
private Act of l*arliamciit, granted U> deft, corpn. 
for the* purposes of the supply autboris(*d by their 
Acts a. perpetual casement of taking Ac using 
surface* water from a spocitied watcrshe*el area on 
pltfs.’ estate*. 'Phe waUn* was e^oneluct/ed by 
streams A:, channels, piu*tly natural Ac partly 
artiticial, to ponds or reservoirs existing on the 
e*state, from whicli there were streams & channels 
also partly natural Ac partly artiticial for taking 
off tlie ove*rflow from the ponds, tlies corpn. 
cove*nanting “ at all time‘s to maintain Ac keep all 
the*ir works now made Ac hei*cafter t o be made ” 
on the G. estate in good Ac sufficient nipair Ac con- 
dition, A:- not to tlo or occasion any avoidable 
damage or injury to the e^stat/C. Water having 
escaped Ac ov(‘rttoweel from the ponds Ac streams 
Ac done damage to the eistat-e^ -// vUl : the cove- 
nant cove»red works not made^ by the corpn. Ac 
was not confined to artificial watercourses but 
extended tej works existing on t he e*sliitei at tlie 
date of the coveuiant, including eve*ry natural 
Ac artificial constituent utilised for the services 
of the^ corpn. ’s water system. — lOvAN-TllOMAS v. 
Nkath Corpn. (1912), 79 J. P. 397. 

1120. Right to cleanse.] — B rown v. Best, No, 
1097, ante. 

1121. Whether implied under Conveyancing 

Act, 1881 (c. 41), s. 6.] Long v. GowLicrr, No. 
199, ante. 

1122. Obligation to cleanse.] — Dcclaraf ion in 
case, alleging that pltf. was reversioner of a house, 
gardeu), Ac premis<*s, then occupied by his l.e*uaiit, 
.f. ; that deft-, was possessed & in tlu? oce‘U]>ation 
of a close neiar to the* house etc. ; 4\c tiiat before At. 
at the time c*t(\ there* was a wateircourse in the 
close, Ac d(*ft., by reiason of his possession of the* 
erlejse, ought to have scoured Ac kespt open thei 
wate;re;(jiii*se so often as was necessary, to prevent 
the* water from be‘irig obstructed, Ac fi*om running 
out of the watercourse* unto, into, Ac under the 
said house etc. Breach, that de^ff<., during the 
tenant’s occujiation, wrongfully j)e;j*initt.e.d the 
watercourses to be; ol)struejtesd foi* wiint/ of jiropor 
cleansing, insomuesh that the wate*r was penneMl 
back, Arr ran into Ac darnageid the said house*, to 
iliej injury <if pltf.’s rcjversion. I*le*a, that a wall, 
parcel of pltf.’s said pre3mises, was situates near to 
tin* said watercourse A:; to eleff-.'s eslose ; Si, by 
re*ason of ihes said wall being, thi*e>iigh th<i ne*gloct 
of the* t.(*nant, in that behalf, ruiiu>UH, estc., part 
(»f the said wall, near to thej said watercourses, 
before* Ac at the* times etc., fell down, Ac, by means 
the*re*of, rubbish etc., besirig part of tlie? materials, 
f<j|l jnt^> the watercourse, & the* same* was thereby 
eshokesel up as in the declaration t*tc., Ac the water 
for a short- time unavoidably was p<inne*d back 
estc., Ac ran out, as in the, declaration mentiejneel. 
Averment, that deft., in a short Ac resasonablc* time 
after lies liad notice that the watercoursej was so 
choked up etc., Ac before action brought, cleanseid 
out the same, so that the water flowed os it ought 
to do. On ge*n<5ral dcmum;r : — Held : t he* alleged 
default of liie tenant was no answer, the ple*a not 
sliowing that tlie owners Ac occuiders of the esstates 
for the time being wejre bound to repair the wall 
which fell, Ac deft, could not (ixeuse hiniseslf by 
averring tliat he respaii*e*d as soon as hes had notice 
of the injury, for he* becames liable^ at the time 
when the injury occurred. So if he had alleged 
tliat he repaired as soon as iiossible afte*r the. 


A of cuiuaeductua docs not 

iTive the owner of the dominant tene- 
ment the rfffht to take niAteriala from 
J- VOL. XIX. 


thes Hurvient tenemont for the^ purposts i hlHwrvitiulu,- -~S'iK^r.ZKK.MAN(I9fU), 
of repairing; Si maintaining the ariue- 2ii S. C. 221. — S. AF. 
duct Si of cnahilng him to better enjoy ; 

M 
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Sect 2. — Eights relating to watercourses : Sub-sects, 
« (fc 7. Sects, 3*4. PaH X. Sect, 1 : Sub- 
sect, 1 , A . (g).] 

injury. — ^B ell v, Twbntyman (1841), 1 Q. B. 
766 ; 1 Gal. & Dav. 223 ; 10 L. J. Q. B. 278 ; 0 
Jur. 366 ; 113 E. 11. 1324. 

Annotations: — Held. Carslalrs v. Taylor (1871), L. 11. C 
Uxob. 217 ; HnmpbrioB v, CouHins (1877), 2 C. V, D. 239 ; 
Ooodbort v, Uvett (1883), 25 Cb. 1). 182. Mentd. Taylor 
V, StondaU (1845), 5 L. T. O. S. 214. 

1123. Right of way to repair.] — By an enclosure 
Act, all ways over W. Hold were to be extinguished 
os soon as deft, should have made a new carriage 
road across it ; provided that nothing contained 
in the Act should deprive pltf. of the right of 
ingi*es8 & egress to & from a certain watercourse 
there, for the purpose of opening certain hatches, 

6 cleansing the watercourse ; — Held : pltf.’s right 
of way to the hatches, along the side of the stream, 
was not extinguished by deft.’s having made a 
more circuitous track to the hatches, at some little^ 
distance from the side of the sl<re«in. — ^A deane v. 
Mobtix>ck (1839), 6 Bing. N. 0. 230 ; 1 Am. 488 ; 

7 Scott, 189 ; 8 L. J. 0. P. 138 ; 3 Jur. 105 ; 132 
E. R. 1095. 

1124. .] — liOBEIlTH V. FEIiLOWES, No. 1020, 

ante. 


Sub-sect. 7. — Anciliaby liiauTs. 

1125. Right of way — Drawing water from pool 
— Artificial course from pool stopped — Right to 
carry off water with carts.] — J. was seised of two 
contiguous acres of land, A. &> B. In A. there was 
a pool, & on B. he built a house, & laid pipes to 
convey water from the pool to the liouse. A. & B. 
having been separately alienated : — Held : the 
alienee of B. had no right of way over A. to fetch 
wator from the pool with carts & horses for the 
use of the house, when the pipes were stopped. — 
liAiJ. 1’. New'LAND (1673), 1 hVeem. K. B. 140 ; 
89 E. R. 102. 

1126. Drawing water from pump.l — John- 

son V. Wood (1843), 2 L. T. O. S. 187. 

1127. Drawing water from well.]- -Race 

V. Ward, No. 1138, post. 

1128. .] — Bowkb V. Sandpobd (1889), 

5 T. L. R. 570. 

Annotation : — Refd. Biudford (*ori>n. r. Pickles, 11894] 

3 Cb. 53. 

1129. To open hatches.]— Adeane v, 

Mobtlock, No. 1123, ante. 


To remove wreck of the sea .] — See Watebs 

& Watbbcoubsbs. 

Right to alter watercourse.]— jSec Nos. 1008-1100, 
ante. 

Right to repair watercourse .] — Sec Nos. 1102- 
1 1 08, ante. 


Sect. 3.— RIGHTS RELATING TO POOLS, 
SPRINGS AND WATERS. 

1180. Right to draw pot-water.]— Weekly v. 
WiLDMAN (1098), 1 Ld. Raym. 405 ; 91 E. R. 1 169. 
Annotations: — Coiud. llaco v. Ward (1855), 4 E. & B. 702. 
Reid. Ackroyd v. Smith (1850), 10 C. B. 164 ; Hill r. 
Tiippor (1863), 2 New Hep. 201. 

1131. Washing & watering cattle at a pond.]— 
The privilege of washing & watering cattle at a 
pond & of taking & using the wat-cr for culinary 
& other domestic purposes is not a profit d prendre 
but a mere casement. 

A profit d prendre must be something taken 
out of the soil (Patteson, J.). — ^Manning v. 
Wasdale (1836), 5 Ad. & El. 758 ; 2 Bar. & W. 
431 ; 1 Ncv. & P. K. B. 172 ; 6 L. J. K. B. 59 ; 
111 E. R. 1353. 

Comd. Franks v. QiiiiiBce (1839), 2 Will. 
Well. & H. 58 ; Haco v. Ward (1855), 4 K. & B. 702. 

1132. Drawing water from pond.]— Manning 
V, Wasdale, No. 1131, arUe. 

1133. Drawing water from well or spring.] — 
Race v. Wakd, No. J 138, jwst. 

1134. ,]- -A well situated on private ground, 

the wakT of which has betm used for domesticj 
puiTioscs gratuitously by the inhabitants in the 
vicinity for the iirescriptivc period, is a public 
well within Publi<5 Health (Scotland) Act, 1867 
(c. 101 ), s. 89 ; A the local authority can enter 
on the land & do all ae.ts to the well for continuing 
& maintaining it, which the* inhabitants might 
have done before, A this, notwithstanding that 
there may be a co. with a vested right to supply 
the inhabitants with water. — SMi'nr v. Archibald 
(1880), 6 Api). Cas. 489, H. L. 

Annotations .—Refd. A.-G. r. Tonkin (1902), 18 T. L. H. 29. 
Mentd. Knnckcy r. Hcrinith B. C^. (1904), 73 L. .1. K. B. 
265. 

1136. — .] Bower r. Sandford (1889), 5 

T. L. R. 570. 

Annotation: — Reid. Bradfoni (’orpn. v, PirklcH, [18941 
3 Cb. 53. 

1136. Right to flow of surface spring— Flowing 
in undeflned channei.]— Ennor v, Barwell, No. 
1015, ante. 


PART IX. SECT. 2, SUB-SECT. 7. 

s. ItiuJit of imy — Drawino v'atrr 
from «pn nils.] --Pltf. claiinod through 
dott.*H prodoc* 088 or in titlo the riidit 
to U 80 two spriiiKK. C. & E., under coii- 
vcyaucoB in 1841 & 1843 of laiidH north 
of tho BprlngB. One convoyanoo 
granted the Role A perpotual right tn 
spring C. together Avith the right to 
use a mad from tho southern boundary 
of tho land granted to the spring ; tho 
other granted tho sole A perpetual 
use of A right to the w'ater of spring E. 
without Indloatliig the maimer in whloh 
the water Avas to do approached or Its 
unjoyment had. Deft, avos tho OAAmer 
of tho land to tho south u^u Avhlch 
the springs wore situated. The AAViter 
hod been oarrlod from the springs by 
means of pipes through deft.^s land t-o 
pltt.'s land, from 1861 to 1882 or 1883, 
when deft, tore up the pipes, insisting 
that tho then OAvuor of pltf.’s loud h^ 
no right to maintain thoni, A there- 
upon an arrangement was made imdcr 
AA'hlch Uie pipes Avere again put dOAvu 
with tho addition of oertain troughs 
for the convenience of dett..'8 cattle : — 
Held: pltf. had a right of access to 


spring C. by tho rood montioned, A to 
spring E. by a convenient roa<l t-o be 
laid out, but had no right to tho case- 
ment of conveying tho water by pljn's 
through deft. ’8 land. — McKay v, 
Buucic (1891), 20 O. R. 700.— CAN. 


tmu cunslruciion of the leuso of 1851 
tho Avell, together with tho Avators 
therein, were excepted to tlio landlord, 
tho user of tho well by deft, w’os lawful 
under the permission of the landlord. — ■ 
Whrlan V. Lkonaud, 11917 j 2 I. H. 
323. 330, 333.— IR. 


PART IX. SECT. 8. 

1133 i. Drawing boater from well or , 
spring,} — A. A B. wore tenants of the i 
same landlord. A. held under a yearly 
tenancy, oroatod on tho determination 
in 1889 of a lease of 1851, Avhioh 
excepted to tho lessor ** all waters A 
AA'ateroourses in or adjoining tho dti- i 
mised premises,*’ Avith liberty to the 
lessor to turn A dlraoso of such Avaters 
A waterooursos. There wiis an on- i 
closed Avell on A.*s land, out of which 
some four or five families admittedly 
ivgularly took water, B.’s family being 
amongst the number. To an action 
of trespass brought by A., B. in his 
defence relied on a claim of right, 
founded on lost grant or alternatively 
upon a demise, t-o take AA*ater from the 
Avell on A. *8 laud, A oountorclalmed for 
interference by A. Avith the exercise 
of the right claimed : — Held : on the 


1183 li. .]— Where S. had oh- 

iabied from B.*s predecessor in title a 
duly registered servitude of half tho 
Avater in a certain fountain on B.*s 
ground : — Held : B. Avas not ontitlod 
to divert underground Avater from the 
fountain by sinking a well close to tho 
fountain A pumping water therefrom, 
A thereby diminishing the flow of 
Avater in tho fountain to the prejudice 
of d. — SxijMAN V. Bosuoff (1905), 
O. B. C. 1.— S. AF. 

t. Pondage.,] — Jardi.ne v, Simon 



a. Skaling on lake,] — Injunction 
granted to the propriotrlx ox a lake 
against villagers trespassing on its 
' surface when in ice, A skating A playing 
I tho game of curling thereon. — H arvisy 
i V, Lindsay (1853), l W. R. 635.— SCOT 



Part X , — Support, 
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Sect. 4.— EXTINCUISIIMENT OF RIGHTS. 

See, generally^ Part VI., ante* 

1137. Interruption in accustomed course — Con" 
tinned to period within twenty years.] — Uaix 
Swift, No. 625, ante. 

1138. By Inclosure Acts — Right to water not 
mentioned therein.] — Action for breaking a close. 
Plea that, by custom, the inhabitants of a town- 
ship had a right to take water for domestic pur- 
poses fixim a well in the close ; that pltf. choked 
it up, & justifying the acts complained of as done 
by inliabitants of the township to clear out the 
well. Issue thereon. On the trial it appeared 
lliat the i^abitants had, from time immemorial, 
taken the water from tiie well.^ About fifty 
years before the action the locus in quo was in- 
closed under a special inclosure Act, incorporating 
41 Geo. 3 (c. 109). Neither in the special Act, nor 
in the awai’d of the comrs., was any mention made 
of this well, or of any access to it. Verdict for 
defts., with leave to move : — Held : the right to 
take water from the well was not extinguished by 


the inclosure ; & whether the ancient right of access 
to the well for that purpose was or was not ex- 
tinguished, & scmble : it was not extinguished, 
the inhabitants might in other modes legally get 
access to the well, so that the fifty ^eai-s’ enjoy- 
ment de facto since the inclosuro might liavi' a 
legal origin ; & the verdict for defts. stood. 

In looking at the extinguishing clause (sect. 14) 
I lind mention of rights of common — & other 
rights which I take to mean rights to take the 
pioduco of tlu' earth ; . . . but [the right to the 
well] is neither dii'ectly nor indirectly extinguished 
(Crompton, J.). — Race v. Ward (1867), 7 E. & B. 
384 ; 20 L. J. Q. B. 133 ; 28 L. T. O. S. 288 ; 21 

J. P. 078 ; 3 Jiir. N. S. 512 ; 5 W. R. 28S ; 119 

K. R. 1289. 

Annotations: — Expld. Brootlbont v. llaiiLHbotbaiii (1850). 
11 Exch. 002. Conid. Bower v. Saiidfurd (1889), 5 
T. L. U. 570. Bold. Constable v, Nicholson (1883), 32 
L. J. C. I*. 210 ; Schwann r. Cotton & Hnylcs (1910), 85 
L. J. c;b. 089. Mentd. Murphy v. llyan (1808), 10 w. It. 
078 ; Hnll r. Nottinpfham (1875), 1 Kx. D. 1 ; SaltaHh 
Corpn. V. Goodman (1881), 29 W. B. 039 ; I*oarce v. 
Scotcher (1882), 40 B. T. 342 ; Mercer v. Denne, 11904] 
2 Oh. 634 ; Fitzhardlnge v. Purcell, 11908] 2 Ch. 139. 


Part X. — Support. 

Note. — For cases rclaiiag io support ct* subsidence in mines & (he severance of mines from the surface^ 

see Mines. 


Sect. 1.— NATURAL RIGHT OF SUPPORT. 

SuB-HEtT. 1 . — Extent of Right. 

A. Support of Land. 

{a) In General, 

1139. Ordinary rights of property — Not an ease- 
ment. |--Rowbotuam V, Wil!=jon, No.. 8, ante, 

1140. ■ •!- (M The right of a person 

to the support of the land immediately around 
liis house is not in the nature of an easement, but 
Is th(i ordinary right of enjoyment of property. 
(2) Until that is interfered with lie has no legal 
ground of complaint, although, in fact, somtdiiing 
may have been done whiclj, without his know- 
ledge, lia.s occasioned results that will aftei'A^'ards 
affect liis propei*ty. 

A. was the owner of certain house.s standing on 
land which was surrounded by the lands of B., (?. 
& 1). E. was the owner of mines running under- 
neatli the lands of all these persons, lie workcMl 
the mines in such a mann(;r, without actual 
negligence, that the lands of B., C. & I), sank in ; 
Jfc after more than six years’ interval their sinking 


occasioned an injury to the houses of A. ; — Held : 
a right of action accrued to A. when this injury 
{it^tually occurred ; (3) his right was not/ barred 
by 8t.ai. Limitations. — B a(ikii()ijhk v, [Bonomt 
( 1801), 9 11. L. Gas. 503 ; 34 L. J. Q. B.'j8l ; 4 

L. T. 754 ; 7 .Jur. N. S. 809 ; 9 W. li. 709 ; 11 
E. R. 825, Jl. L. ; affg, 8. (\ sul) nonu Bonomj v. 
Backhouse (1859), E. B. iNc E. 040, Ex. (Jh. 
Annotations A h to (1) Coiurd. Biriidngliuin Coepn. r, 
AUou (1877). 0 Ch. 1). 284 ; Dultoii v. AiigiiH (ISHl), 0 
App. C'us. 740. Apld. DavicH v, I’owoH DufTryn Stcaiu 
Coal Co. (1920), 30 T. B. H. 358. R^d. Hunt v. Pcaku 
(1800), John. 705 ; Lamb r. Wullccr (1878), 3 Q. B. i). 
389 ; Bell r. Bovo (1883), 10 Q. JJ. D. .517 ; AyriHloy v. 
BodliJUftrtii Coal (7o. (1918), 87 L. J. K. Jt. 1031. Ah to (2) 
Apld. Smith V. 3’hackorah (1800), Ji. IL 1 (3. 1*. 501. 
Consd. Bamb v. Walker (1878), 3 O. B. I). .‘189 ; Dalton 
r. An^uH (1881), 0 App. (3 «.h, 740. Apld. Darley Alain 
(3olliery Co. v. MILeliell (1880 ». 11 Ai»j». t3HW. 127. Consd. 
West Boigrb (3olliery (>o. v. TuiiniclIiTo & JlampKou, 11908] 
A. C. 27. Refd. Howbotbam v. WllRon (1800), 8 H. L. (3 uh. 
318 ; WhItobouHO v. FellowoH (1801), 10 C. B. N. S. 705 ; 
C3roft V. li. & N. VV. By. (1803), 3 B. & S. 430 ; Fletcber 
t\ ItylamlH (1805), 3 H. & C. 774 ; Muhoii v. Sbn)WHbury 
& Hereford By. (1871), 25 B. T. 239 ; Eadoii v. JeJTisock 
(1872). B. U. 7 Exch. 379 ; Spoor v. Green (1874). B. It. 
9 Exch. 99; Bower v, locate (1870), 1 Q. B. D. 321 ; 
Crumble v. WallHOiid B. B. (1891), 00 B. J. i). B. 392 ; 


PART IX. SECT. 4. 

b. By repurchtise.] — The owner of a 
mill property, with the right to use 
all the water of the Btreani on which 
the mill was, sold a portion of the land, 
& by a separate instrument bound him- 
Hclf to permit his yetidoe to use a 
certain quantity of the water to drive 
machinery to bo erected on such 
portion. Aften^-ards, finding that the 
quantity of water which the vendee 
withdrew from the stream impaired the 
effective working of his mul, ho re- 
purchased the Tot & casement, rc- 
ooiviDg a conveyance thereof, & giving 
back a mtge. to secure part of the 
purchase money. Sl afterwards, the 
purchase money having been satisfied, 
procured his vendee to make a deed 
direct to K., who had purchased the 
lot & casement, with notice of all toe 
facts. On a bill filed by a person who 
had obtained title to the mill & 
premises under a mtge. executed by the 
owner before the repurcbasit of the 
lot & easement : — Held : neither the 


I original owner nor B. >vaH entitled to i 
I use the w'uter, Ui<» easement having ' 
become extinguished on its nipuitdiose, , 
Sc the whole water having passed io i 
i the mtgee. — Oooukrham v. Boi-'T- | 
i LKDGK U864), 10 Gr. 398. — CAN. i 


c. Not by putting in box drain d> 
ftUina lip vjaiercoursc.]- A iHJrson’s 
right to have a slougii on bis land 
drained through a natural watercourse 
which runs from his land ini o another’s 
is not lost by putting in a box drain 
Sc filling up the watercioiics,' ; Sc if 
the box drain gets blockeil up he has 
the right to reopen the original water- 
courwi. — B arry r. Bkii> (1920), 2 
W. W. B. 45; 52 D. B. B. 491; 13 
Sosk. B. B. 219.— CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a). , 

1189 1. Ordinary riyht of property — i 
‘ Not an easemcrU.y—Tiio right is mon? ; 
i properly described as a right of pro- , 
I i>erty than an easetmeut, & it has bemi i 
i applied not only to lateral but to sub- I 


jocent support.— '•Clkland v. Bkr- 
URRIUK (1915), 9 O. W. N. 198; 30 
O. B. B. 357.— CAN. 

1189 ii. -- ^ .1— The right of 

support, eiihor laLornl or subjacent, 
is neither u right of proiieity In the 
support nor an oasomeiit or servitude 
iu respect to the adjoining or Hulijocmit 
land, blit iiieit^Jy a right in tho land- 
owner to liuvu his land remain in its 
natural staB) iiiiaiTected by any oei 
done ill tho adjoining or subjacent land. 
— Byrnk r. (1908), 27 N. Z. B. It. 

1100.— N.Z. 

d. Minina land— Common lavi right 
— Unaffected by nUttutcA — There Is 
nothing ill Goldfields Act, 1800, 
rendering tho coinniou-law right of 
lat4;rai support inapplicable to lands 
held for mining purposes. — G rkat 
Extkndko 8li:icinu Clo. r, Halkh. 
Mac. 890.— N.Z. 


.X xwnif. luaun u gllL 

to railway co. of a portion of his 
lands required for formation of a 
tramway but reserved to himself his 


M 2 
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Easements and Profits A Prendre. 


Sect, 1. — Natural right of support: Sub-sect, 1, A, ! 
(a), (h) & (c),] 

A.-G. V, Conduit Collioiy Co.. [1805] I Q. H. 301 ; Ci-oon- i 
well V. Low Beocslibum Coal Co., [1897] 2 Q. U. 105 ; 

V- Norfolk. [1000] 2 Ch. 403; Edinburgh & DMrict 
Water TruRteoH v. cnipjMJnH Oil Co. (1002). 87 L. T. 275 ; 
Harrington v. Derby Corpn., [1905] 1 Oh. 205 ; ITaguo v, 
DoncaRtor 11. D. C. (1008), 73 J. P. 60. As to (3) Oongd. 
WhitehouBc r. EeUowos (1861), 10 C. B. N. H. 705 ; Eool. 
Oomre. for England v, N. E. Tly. (1877), 4 Ch. 1), 845. 
Refd. Itowbotham v. Wilson (1860), 8 11. L. (Jas. 348 ; 
Bpoor V. Uitxjn (1874), L. Jt. 0 Exch. 99 ; Lamb v. Walker 
(1878), 3 Q. B. 1). 389 ; Dalton v. Angus (1881), 6 App. 
Cas. 740 ; Darloy Main Colliery Co. r. Mitchell (1886), 

11 App. Cas. 127 ; Hall v. Norfolk. [1900J 2 Ch. 493 ; 
West Leigh Colliery Co. v. Tunnicllffo & Hampson, [1906] 

2 (::h. 22. Gcnerallu, Mentd. Todd v. Plight (1860), 9 
C. B. N. S. 377 ; M^etropolitan Board of Works v. Met. 
Ity. (1868), L. K. 3 C. P. 612 ; Colley v, L. & N. W. By. 
(1880). 49 L. J. Q. B. 575 ; Bean v. Wade (1885), Cab. & 
P:1. 519 ; Nash v, Booliford U. C., 11917] 1 K. B. 384. 

1141. .]“ The right to the support 

of the surface of land is not an easement, but a 
legal right, & an owner of land can, by apt words, 
convey the right to let down the surface in working 
minerals, so as to deprive persons entitled to the 
surface of ilie common law right of support. — 
Davies v, Powell Dui^wyn 8team Coal Co., 
l/TD. (No. 2) (1921), 91 L. J. Ch. 40; 125 L. T. 
432 ; 37 T. L. It. 007 ; 05 Hoi. .To. 507, C. A. 

1142. Passing with property. | — Dalton v. 

Angus, No. 4, ante. 

(ft) By Adjacmt Soil or Minerals. 

1143. General rule — Support In natural state.] — 

(1) The possessor of a house which is not ancient, 
cannot maintain an action against the owner of 
adjoining land, for digging away that land, so 
that th(^ house falls in ; ^ whtu't a declaration | 
statc>d that A. was lawfully possessed of a dwelling- 
house, adjoining a dwelling-house of B., &. that 
B. dug into the soil foundation of tlie last-men- 
tioned house so nc^gligently, so near pllf.’s j 
liouse that the wall of the latter liouse gave way, l 
on (lemuiTer to so much of the dr^claration as 
alleg(‘d the digging so ri<'ar, etc., deft, had judg- 
ment-. 

f2) Qu, : if it- had appeared that pltf.’s housi; 
was ancient, or if the complaint had been that 
tln^ digging occasiom^d a falling in of hoU of pltf., ; 
to which no artilicial weight- liad beiui u(lded, I 
whether an action would not havt* lain. — \VYAi*r ‘ 
V. llAiuiiKON (1832), 3 B. A Ad. 871 ; 1 J^. J. K. B. i 
237; HUE. B. 320. I 

Arnuitatums : — As /<> (1) Apld. Partrblgc v. Scott (1838), i 
1 Horn & 11. 31. ConBd. lliiinphrioR r. Brogdcji (1850), i 

12 g. B. 730 ; Bibby r. Curt or (1850), 4 11. &. N. 153 ; ; 
Dalton V. Angus (1881), (> App. (-as. 740. Refd. JetTries - 
I). WlllianiH (1850), 5 Exeb. 702 ; Bower r. J»eato (1876), 

1 Q. B. 1). 321. As to (2) Coxisd. Dultou r. Aiirus (1881), 

6 App. Crh. 740. Refd. HuinphrioR r. Brogden (1850), | 
12 g. B. 730 : Bunonii r. BackhoiiHO (1858), E. B. 4^ E. ' 
622 : Jtog(‘iv V. Taylor (1858), 2 H. 8: N. 828. OcneraUjif 
Refd. Dodd r. Iloimo (1834). 1 Ad. El. 403. Mentd. i 
Submarine Telegraph Co. r. Dlekfloii (1804), 33 L. J. C. 1\ ' 
139. ; 

1144. .|— (1 ) A landowner has a right ; 

independent of piH'scription t-o the lateral support ' 
of his neighbour’s land, so far as that is necessai*y j 
to sustain his soil in its natural state, & also to i 
comptmsaliou for damage caused either to the ; 
land or to building upon it by the withdrawal of ^ 
such support. Where houses of pltf.’s were | 
injuw‘d by mining operations of deft-, in adjoining i 


land which would have caused the soil to subside 
without the additional weight of the houses a 
decree was made for pei*petual injunction & for 
compensation. 

(2) Scniblc : a landowner may acquire by 
twenty years’ enjoyment the right to lateral 
support for the additional weight of buildings 
erected on the land. — Hunt v. Peake (1860), 
John. 705 ; 20 L. J. Oh. 785 ; 25 J. P. 6 ; 0 Jur. 
N. S. 1071 ; 70 E. H. 603. 

Annotations : — As to (1) Refd. IHcbards r, JoukitiK (1868). 

18 L. T. 437 ; Birmingham Corpn. v. Alien (1877), 46 

L. J. Oh. 673. As to (2) R^. Dalton v. AngUR (1881). 

6 ApT). Cas. 740. Generally, Mend. Llyiivi Co. v, Brogduri 

(187(1). L. n. 11 Kq. 188. 

1145. ,] — (1) Wliere a neighbouring 

landowner conveyed to a railway co., before 
Ilailway Clauses Consolidation Act, 1845 (c. 20), 
a strip of land for the purposes of the railway, the 
coals & minerals under the land being reserved, 
but no provision was made by the special Act for 
securing adjacent & subjacent support, or the 
provision was confined subjacent support only ; 
— Held : (1) the railway co. acquired a common 
law right to the support not specially provided 
for, & 11 le landowner would be restrained by in- 
junction from working mines under the lands 
adjacent to the stiTp sold, so as to endanger the 
stability of the railway or any of its works ; (2) 
whether the conveyance w'as made by agreement 
or under the compulsory powers of the special 
Act, was immaterial. 


(3) Where mines under the adjacent lands had 
been formerly worked, & through an extraordinary 
flood of a neighbouring river had been filled with 
wat-er many years before the sale, & remained in 
that condition more than iw<‘nty years after the 
sale ; — Held : the landowner would not be re- 


strained fiDm withdrawing the water, even though 
the loss of support due to if-s upward pressure 
should endanger f-lie stability of the railway works. 
— Elliot v. North Eastern By. Co. (1863), 10 
If. L. C’as. 333 ; 2 N(^w Hep. 87 ; 32 L. J. Cli. 
402 ; 8 L. T. 337 ; 27 J. P. 504 ; 9 Jur. N. 8. 555 ; 
11 W. B. 004 ; 11 E. B. 1055, H. D. ; varying 8. C. 
sub nom, Noii'm-EA , stern By. Co. v. 

(1800), 2 De (i. E. A ,1. 423, D. (’. 

Annotations : — As to (1) Refd. Stourbridge Navigation Co. 
V. Dudley (1860). 3 E. & E. 409 ; N. K. By. v. C-roRland 
(1862), 32 L. J. Cb. 353 ; Goold r. Gmit VVoHlern Deep 
(Joal Co.. Gnuit Western Deej) C’oal Co, r. Goold (1865), 
6 New Itep. 86; G. W. By. r. Bennett (1867), L. U. 2 
11. L. 27 ; Mid. By. r. Clieekley (1867), J.. B. 4 Eu. 10 ; 
L. & N, W. By. r. Evans, (1803] 1 Ch. 16; GroRverior 
Hotel ('o. V. Hamilton. [1804] 2 g. B. 836 ; Glunmrguii* 
sliiro Canal Navigation Co. v. Nixon ’a Niivigatlon Co. 
(1001), 85 L. T. 53; Manebesior (/orpn. r. New Mosh 
C\)Uieiy, [1006] 1 Ch. 278. As to (2) Apld. L. & N. W. 
By. V. Walker, [1903] A. C. 280. Md. L. & N. W. By. 
r. Evans, [1803] 1 Cb. 16 ; B. r. L. & N. W. Bv., [1800] 
1 g. B. 021 ; Glainoi*ganshlre Canal Navigation Co. v. 
Nixon’s Navigation (Jo. (1901), 85 L. T. 53 ; Manchester 
Corpn. r. New Mosr Collior 5 \ |190G] 1 (’li. 278. As to (3) 
Refd. llicluirds r. Jenkins (1868), 18 L. T. 437 ; Popple- 
well r. Hodkinson (1860), L. li. 4 Kxeb. 218. Geurrally, 



Co. (1882). 20 (’h. D. 552 ; Aldlu i\ I.atiiiier Clark, Muir- 
hoad, [1804] 2 Cb. 437 ; Bradford Corpn. v. Pickles 
(1894), 61 L. J. Cb. 101. 

1146. Right of property.]— Humphries 

V. Brogden, No. 1150, post. 

1147. Whether an absolute right — Appre- 


coal & ininemls 7/rW : the railway i 
was entitled to the sublaceut & 
adjaeont lateral support nocesaarj' fc»r 
ita malnteiiaiioo. — (JAUiDONiAN Bv. 
Co. V, Bklhavkn (IjOUD) (1857), 3 ! 
Jur. N. S. 573.- SCOT. j 

f. May be umved .] — In 

the abseiiee of mining ri'gnlations or i 
Hpeoiul mining oust oins to t be cent mry. 


an owner who leaves a portion of land 
fur mining purposes is entitled to 
lateiui support for tlie nnleaflod as 
against the leased portion, unless it 
1 m clear from the tenns of the lease 
that the right has been reliiiqiiisht^i. — 
London & Soi'Tii African Expidha- 
'noN Co. V. BouLun' (1890), 8 S. C. 
74.— S. AF, 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b). 

g. Arti/icial support substituted for 
natural support— Must be sufficient.] 
— I’ltf. was entitled to the latei^ 
, support of defts.’ land. In which they 
i lUMe excavations whereby pltf.’s lanil 
; was damaged : — Held : in substituting 
artiflciul support for the natural 
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ciable damage.] — The right of the owner of land 
to the later^ suppc^rt of his neighbour’s land is 
not an absolute right, & the infringement of it is 
not a cause of action without appreciable damage. 

SVhere A. dug a well near B.^s land, which sank 
in consequence, & a building erected on it within 
twenty years fell, & it was proved that if the 
building had not been on B.’s land, the land would 
still have sunk, but thcj damage to B. would have 
been inappreciable : — Held : B. had no right of 
action against A. — Smith v. I^hackkrati U80(5), | 
L. R. 1 C. P. 56d ; Har. & Ruth. 015 ; 35 L. J. C. P. 
270 ; 14: L. T. 701 ; 12 Jui*. N. S. 545 ; 14 W. It. 
832. 

Annotations : — Consd. A.-O. f. Conduit Colliery Ck)., [1895] 

1 Q. B. 301. Befd. UlchardH v, Jeuklnn <1808), 18 L. T. 
137 ; MitcheU r. Barley Main Colliery Co. (1884), 14 
g. 1). B. 125. Mentd. llall v. Bi-lHtol Corpii. (1867), 36 
36 L. J.C. P. 110. 

1148. Right confined to natural undisturbed land 
- Eltect of previous excavation under adjacent 
land.] - Between the laud of pltfs. & that of defts., 
who were owners of a colliery, iherc was an inter- 
mediate piece of land, the coal under which had 
been worked out some yeai*s before by a third 
party. The elTect of tlui cavity in the int(?r- 
mediaitj land was, that when defts. worked the 
coal under their land, subsidence was caused in 
14ie surface of pltfs.’ land. It was admitted that 
if the intei’mediate land had been in its natural 
state no injury would have been caused to pltfs. 
by defts.’ wenkings ; — Held : pltfs. had no right 
of action against defts. 

The support to which a landowner is entitled 
from the adjacent land is conllned to such an 
<‘xtent of adjacent land as in its natural undis- 
turbed state was sullicient to afTord the requisite 
SUpl)Ort. — BuiMlNGllAM CoilPN. i\ Allen (1877), 

U Ch. 1). 284 ; 40 L, J. Ch. 073 ; 37 1.. T. 207 ; 
12 J. P. 184 ; 25 W. It. 810, C. A. 

Anmitutiims Maiiluy r. Burn, [1916] 2 K. B, 121. 
Reid. Dalton v. AuiniH (1881), 6 App. Coh. 740; Darloy 
Main Colliery Co. r. Miteholl (1886), 11 App. Cas. 127 ; 
Mariehesler Corpn. e. Now Mohb Colliery, [19061 1 (7h. 
278 ; Salt Union r. Bi'uiuier Moini, 11906] 2 K. B. 822 ; 
li. & N. W. By. r. Howlcy Park Coal & Cannol Co. (193 0), 
103 L. T. 26. I 

1149. Injury to copyhold land— Waiver by I 
tenant of right to compensation.] — 1’he ownc^r of ' 
freehold land Ac copyhold land adjacent^ U) <?a(jh 
other s<)ld the copyhold land, Ac by a deed nf even 
date with tin* suriHinder the purcluiscr covenanted 
Ac grani<id that the V(‘ndor, liis heirs, (‘U;., might 
wcjrk in the adjoining freehold land, witliout being 
liable tf) make compensation for any injury caused 
by such working ti) cei-tain buildings, authorised 
by tlie deed to be erc^cted on the coiiyliold land, Ac 
that llie purchaser, his beii*s, etc., would indcunnify 
the V(‘ndor, his lieirs, etc., against any claims for 
such damage. This deed was not entered on the 
ct. rolls, nor refeiT(!d to in ih(j surrender. Q’he 
copyhold land was afterwards conv(»yed (jn- 
franchised by the purchiiser Ac the lords of the 
manor to the Church Building Coinrs., under 
whom pllf. took. Neither the lords of the manor, 
nor the comra., nor pltf., had notice of tlie, deed. 
Deft., who took the adjoining freehold land under 
the original vendor, having by working the mines 
m it caused the land of pltf. to sink, & damaged 
the buildings thereon : —/feZd ; he was not j)ro- 


tccted by the above-mentioned deed from liability 
to make compensation to pltf. 

Scmblc ; if both lands had been freehold deft, 
would still have been liable. — R ichards v. Harper 
(18B(5), L. R. 1 Exch. 109 ; 36 L. J. Ex. 130 ; 30 
J . P. 002 ; 12 Jut. N. S. 770 ; 14 W. R. 643. 
Annotation : — Retd. Wakoflold r. Buoolouoh (1867), L. R. 4 
Ell. 613. 

iSVr, generally^ Copyholds, Vol. XIll., 

pp. 80-82, Nos. 1012-1035. 

(c) By Subjacent Soil or Minerals* 

See, generally. Mines. 

1150. General rule^ -Support of surface land.]-- 

(1) Action on the case by the occupier of the 
surface of laud for negligently Ac impi*oporly, Ac 
without leaving any sullicient phial's Ac supports, 
A:, contrai'y to the custom of mining in the country 
where, etc., working the subjacent minerals, per 
quod the surface gave way. It was proved that 
pltf. wiis in occupation of the surface, Ac deft, 
of the subjmJent mincirals ; but thei'e was no 
evidence Jiow the occupation of the superior Ac 
inferior strata came into dilTerent hands. Tlui 
surface was not built upon. Tins jury found that 
defts. had worked the mines, carefully Ac according 
to custom, but without leaving sunicient support 
for the surfaces :~~Held: pltf. was entitled to have 
this verdict entered for him ; for that, of common 
right, the owner of t he surface is entitled to support 
fi'om the subjacent strata ; Ac, if the ownen* of tins 
minerals removes them, it is his duty U) leave 
suiTicient support for the surfaces in its natural 
state. 

.(2) The right t^» lateral support from adjoining 
soil is not, like the suppe)rt of one building upon 
another, Huppe)sed to be gained by grant, but is a 
right of pit)porty passing with the soil. If the 
owner e)f two adjoining eslose'S conveys away ones 
of tlie‘m, the alienese, without any grant for that 
purpose, is esntitlesel to the* lateral support of the 
I e)ther desses the very inst.ant whesn the conveyances 
is excscuted, as much as after this e*xpirat4ori of 
twe*nty years e>r any leingeT pe'rioel (Lord (5ami»- 
BELL, (.\.i.). — H umphries r. BuexiDEN (18.50), 12 
Q. B. 730 ; 20 L. J. Q. B. 10 ; JO J.. T. O. S. 457 ; 
110 E. R. 1048 ; noni, HuMElUES v. BltejODEN, 
15 Jiir. 124. 

A nimtotions to 11) Consd. ['iiinrt. r. Morion (1855), 5 

K. A: B. 30 ; Ualo. Uy. v. Spied ( 1 856). 27 b. T. (>. S. 264 ; 
RolwrtH r. llnInoH (1856), 6 K. & B. 613 ; Howbntijuiii r. 
Wilson (1857), 8 JO. He B. 123 ; Kogesrs r. 'Faylor (18,58), 
2 H. N. 828 ; Bonennl r. Bockboimo (1859), K. B. He E. 
646; Wttkolleid v. ButMilcniuh (1867), L. H. 4 Kf|. 613; 
JiiobardH r. .lenkitiH (1868), 18 L. T. 437 ; lOaeloii r. 
JctTcock (1872), I.. B. 7 Ex. Cli. 379 ; Dalton r. Aiiksih 
(1881), 6 Apj>. Cas. 740 ; MnneJy ts. Rutland (1883), 28 
(3i. 1). 81 ; Bnttorloy (’o. v. New Iluoknall Colliery (N>., 
[19081 2 CIi. 475 ; Davliss v, Powell DiilTryn Steiaiii (.*oal 
Co. (1920), 36 T. L. 11. 358. Reid. Allawuy r. Wtnfstalt 
(1859), 4 H. 6c N. 681 ; Rowbotbani r. WilHon (1860). 8 
H. L. CtiH. 348 ; W'obb v. Bird (1861), 10 C. B. N. S. 268 ; 
/Cr WilliurnH r. Croncott (1863), 4 B. &. S. 149; HinJth 
r. Darby (I872i, L. R. 7 g. B. 710 ; l»oimtney r, C3ayte>n 
(1883), II g. B. D. 820. Ah to (2) Consd. Cnio. By. V. 
Sprot (1856), 27 L. T. O. S. 261 ; Bowbedliarii v. wIIhoii 
( 1857), 8 E. & B. 123 ; Solomon v. VininerH* Co. (1859), 
i H. & N. 585 ; Hunt i\ J»eako ( 1 860). .John. 705 ; Wako- 
/ield r. Buceleiirh (1867), L. H. 1 Ee|. 6J3 ; Dalton is. 
AiiffiiH (1881), 6 App. Cas. 740 ; Ilowley J'ark C^eial & 
Cannol Co. v. L. 6: N. W. By., [19131 A. 11. Refd. 
Retffers r. Taylor (1858). 2 H. 6c N. 828; N. E. Ry. i?. 
Elliott (I.S60), 2 Do. Ci. E. & .1. 423 ; Lamb v. Walker 
(1878), 3 g. B. D. 389 ; Jordoson r. Sutton, SemtficesatejH 


support of the soil whieb had boon 
removed, defts. iiiiffht r^jnstniot It 
** material, provided it was a 

siifllclent support for the piiipow*. 6 : 
they cejntiiiueel to maintain pltf.'s 
land in Bh proiH*r position. — SN.vrin i*. 

^ .Skating Co. 
(1882), 1 O. B. 102.— CAN. 


Statutory powtrs Kr( mpHon from 
liability.] — A stn-el railway eo. in 
gradini? a sti-eet by nKTivnueiit with tlio 
corpn. pursuant to Vaiicenner In- 
corjioratioii Act 6c Amendment, 1895, 
is not liatlo for damages for lems 
of support caused to lands adjoining 
the street. — M acuiunkijl. v. BurriHir 


h. Sirtet yrading for railway — 


Columbia Elkctkic Uv. Co. (1902), 
9 B. C. R. 542.— CAN. 


PART X. SECT. 1. SUB-SECT. 1.— 

A. (c). 

k. Mining land — Ifailimys — Uighl 
! arguirt’d by stofa//'.! — I Jiidetr Dominion 
I Railway Act, where a railway oxpro- 

I irlates u riglit of way over miriing 
aiiclH, they acquire at once a right of 
< support for the siirfaco of the land 
taken. — D aviks r. JiVMiss Bay Uy. Co. 
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SecL 1. — Natural right of support: Sub-sect. 1,A, 

( c) & id).] 

& Drypool Oas Co. (1890). 80 L. T. 815 ; Trinidad Asphalt 
Co. V. Ambard. 11899] A. C. 594. Generally, Mentd. Ke/so 
V. Powell (1853), 2 E. & B. 132 ; Holmes v. PoweU (1856), 

8 1)0. O. M. & Q. 572 ; Todd v. Miirht (1860), 9 C. B. N. S. 
377. 

1161. .] — (1) Pltf. in 1824 built a house 

fm certain waste, & in the following year obtained 
a grant from the Crown of the surface, excepting 
mines. The house was about thirty yards from a 
qiiaiTy. In 1840 the tenant of the owner of the 
minerals, who claimed a right to take the minerals 
without making compensation for damage to the 
surface, began to get stone from under the house, 
in consequence of which & of the blasting opera- 
tions the house became untenantable. In 1853 
deft, cut away certain supports which had been left 
under the house, & the house fell in. The judge 
left the question to the jury, who found that pltf. 
liad enjoyed the right of support for his house on 
the foundations on which it stood without inter- 
niption for twenty yearn. On motion for a new 
trial, on the ground that the judge ought to have 
told the jury that the enjoyment was contentious 

not as of right ; — Held : the question was 
pioperly left to the jury. 

(2) Qu. : whether, independently of prescription, 
the owner of the surface has not a right to t^he 
vertical support of the subjacent strata, for the 
surface & for all reasonable buildings i>ut upon it. — 
Rooers V. Taylor (1858), 2 H. A N. 828; 27 
L. J. Ex. 173 ; 30 L. T. O. S. 321 ; 0 W. K. 249 ; 
157K. R. 341. 

AnnoUUiimt^ : — As (H Consd. Dalton v. Adkuh (1881), 6 

App. Ca8. 74U. Refd. A 11a way v. WufpitalT (1859), 29 
L. J. Ex. .51. As Uf (2) Conid. Dalvm v. Aiiruh (1881), 

0 App. Cas. 740. Reid. Uichards v. (1898), 18 

L. I'. 437. (JrnrraUy, Mentd. (•oiiHtublo r. Nicholtfou 
(1803), 11 W. n. 098. 

1162. .1 — It mu.sl be taken as per- 

fectly settled ground tJiat as of common right the; 
surface land lias a riglit ki be suppoiicd by sub- 
jacent strata of minerals (FjORD Bi.ackbijrn). — 
Davis v. Treuarne (1881), d App. (^as. 4(i() ; 50 
li. J. Q. J{. 005 ; 29 W. 11, 809, H. L. 

AtnwUtiifms : — Consd. (Chapman t\ Day (188.3), 47 L. T. 70.5 ; 

Lovo t>. Bell (1884), 9 App. CaH. 280 ; Marquiss v. PoaKO 
& PartiHJi’H (1888), 4 T. L. U. 090 ; Buticrknowlo C’oUieiT 
Co. r. BiHhop Auckland Industrial Co-op. Co.. 11900] 
A. C. 305 ; Thomson v. SI. (Jatharinu’s (!ollogo> CJambridifo, 
vU'., |J919j A. C. 468 ; Westhonffhtou V. C. r. W'iKaii 
(;oal Sc Iron Co., 11919] 1 (.*b. 159. Reid. Mundy r. 
llut-land (1883), 23 Ch. J). 81 ; Pomitnoy v. Clayton (1883), 

1 1 Q. B. D. 820 ; Coiisott tVaterworks Co. v. llitsou (1888), 
22 Q. B. D. 318; Twycrould r. Chamber CollieiT Co., 
11802] W. N. 27 ; L. & N. W. By. r. Evans. 11893] 1 
Ch. 16; Greonwell v. Low Bi^x^bburn Coal Co., [1897] 

2 (^. B. 105 ; New Sliarlston Collieries r. Westinoroland 
(1900), 73 L. J. C^h. 338, n. ; SitwoU r. Loiidesboroiiijrh, 
[1905] 1 Hi. 400. 

1153. Where minerals removed — Duty to leave I 
support.] — Humphries V. Broqden, No. 1150. ante, i 

1164. — — Rights varied by express j 

stipulation.] — When the surface A; tlic minerals ' 
belong to separate owners, the owner of the surface 
is prlniA facie entitled to the support of the sub- 
jacent sti'ata ; A the owner of the minerals is 
bound so to work the mines as to leave suflicient 
support for the surface ; but these rights may be 
varied by express stipulation. 

Wlicrc the deed wliich granted the surface 
reserving the minerals, contained only the provision 
that. t.he j^antor should have the collieries A coal 
mines, veins A seams of coal, together with free i 
A full pow<»r and liberty at all times to work, sink, 
dig for or win the same, A to drive drift or drifts, 


make water-courses, or do any other act nccesssury, 
needful or convenient for the working, winning, 
obtaining or getting the same, paying to the 
grantee treble damages for loss or damage sus- 
tained by reason of the working of the mines ; — 
Held: the terms of this reservation did not 
authorise the grantor to work the mines in such 
manner as to leave the surface without support. — 
Smart v. Morton (1855), 6 E. A B. 30 ; 3 C. L. R. 
1004 ; 24 L. J. Q. B. 260 ; 25 L. T, O. S. 97 ; 
1 Jur. N. S. 825 ; 119 E. R. 393. 

Annaiaiwns : — Cosfd. Duffdalo v. ItobertHon (18.57), 3 K. & 
J. 695 ; Allaway v. Wagstafl (1859), 4 H. & N. 681 ; 
Bhafto V, JohuBon (1863), 8 B. A S. 252, n. ; Wakefield v. 
Duocleuch (1867), L. U. 4 Eq. 013 ; Eadon v. JolTcook 
(1872), L. K. 7 Exch. 379 ; Hoxt v. Gill (1872), 7 Ch. App. 
099 ; Smith v. Darby (1872), L. R. 7 Q. B. 716 ; Aspdeii 
V. Seddon (1874), 10 Ch. App. 396, n. Reid. Carlyon v. 
Lovorlng (1857), 1 H. & N. 784 ; llowbotham v, Wilson 
(1857), 27 L. J. Q. B. 61 ; Hogew v. Taylor (1858), 2 
H. & N. 828 ; Brown v. Robins (1859). 4 H. & N. 186 ; 
Westmoreland v. New Sharlston Colllory Co. (1898), 
79 L. T. 710; Consett Industrial & Provident Soo. t?. 
(Jonsott Iron Co., [1922] 2 Ch. 135. 

1165. .] — Primd facie, where the 

ownership of the surface A of tlie minerals under it 
is separated, the owner of the surface has a right 
to support of the surface, A it is for the owner of the 
minerals to show that power has been given him 
to destroy this inherent right of the surface 
owner. 

If an owner of minerals intends when he parts 
with the surface to reserve a jiower to get the 
minerals in a way destructive of the surface, he 
ought to reserve thai. power in unmistakable 
words. -llKXi' V. OiTJ. (1872), 7 Oh. App. 699 ; 41 
L. J. Ch. 701 ; 27 L. T. 291 ; 20 W. R. 057, L. JJ. 
Annaiatiims .‘—Consd. ABpden r. Sudd on (1874), 10 Ch. App. 
390, II. Apprvd. Davis v. Truhoiuu (1881), 0 App. Cas. 
400. Consd. I’omitnoy v. dayton (1883), 11 Q. B. D. 820 ; 
Wusimorelaiid v. New Hhariaton CoUioiy Co. (1898), 79 
L. T. 710 ; ThoniHoii v. St. (Jatharino’s Collef?o, Cambridge, 
utxi., [1919] A. C. 408 ; Wulldon r. Butterley Co.. [1920] 
1 Oh. 130. Reid, (iill r. Dickinson (1880), 5 Q. B. D. 159 ; 
Love r. Bell (1884), 9 App. Cos. 286 : Consett Waterworks 
Co. tJ. Ritsoii (1889), 04 L. J. Ch. 293 ii. ; G. W. Ry. v. 
Blades, (19011 2 (Jh. 624 ; Butterknowle Colliery Co. v. 
Bishop Au(5kland Industrial Co-op. Co.. 11906] A. C. 305 ; 
Butterley Oo. v. Now Hunknoll Colliery Co., [1909] 1 Ch. 
37 ; 1. IL Comrs. r. Joicey (No. 2), [1913] 2 K. B. 680 ; 
Westhoughton U. (J. v. Wigan Coal A Iron (7o., [1910] 

1 Ch. 159. Mentd. Kurdley r. Granvillo (1870), 24 W. B. 

528; r. Toiiiliiio (1877), 5 Ch. 1). 750; HaU r. 

! Byron (1877), 4 Ch. D. 607 ; A.-G. for Isle of Man v 

j Mylchret^st (1879), 4 App. Cas. 294 : Nowiugten L. B. v. 

I Cottinghani L. B. (1879), 12 Ch. D. 725 ; HodJey v. Bates 

I (1880), 49 L. .T. (’ll. 170 ; Loosomoro v. Tivei*ton A North 

I Devon By. (1882), 22 Ch. D. 25 ; Mid. By. r. Hamichw'ood 

1 Briek A Tile Co. (1882), 20 Ch. D. 552 ; Tucker r. Linger 

I (1883), 8 App. CuH. 508; Itobiiison v. Milne (1884), 53 

i L. J. Ch. 1070 ; Elwos r. Brigg Gas Oo. (1886), 33 Ch. D. 

I 562 ; A.-G. r. Welsh Granite Co. (1887), 35 W. B. 017 ; 

Shafto r. Bolckow Vaughan (1887), 34 Cli. D. 725 ; 
Glasgow (Lut'd IM'ovost A Mogistrutes) v. Furie (1888), 
13 App. (^UH, 657 ; Shafto r. Bolckow, Vaughan A Keel. 
Comrs. (1888), 4 T. L. B. 627 ; Jersey r. Neath l*oor Law 
Union Gnlns. (1889), 22 (i. B. D. 555 ; I»hlUipB r. Thomas 
(1890), 62 L. T. 793; Johnstono v. Crompton, [1899] 

2 (^h. 190 ; /?e C’onstablo A Cranswick (1899), 80 L. T. 
164; Grovillo r. Hemingway (1902), 87 L. T. 443; Jle 
Todd, lUiiestoii A N. E. Hy., [1903] 1 K. B. 603 ; Leck- 
hamptuu Quarries Co. r. Ballinger A Cheltenham It. D. C« 
(1904), 68 J. l\ 404 ; G. W. By. r. (^arpaUa United China 
day Co. A Clifden (1908), 99 L. T. 809 ; Skoy r. Parsons 
(1900), 101 L. T. 103 ; N. B. By. r. Budhill Coal A Sand- 
stone Co., [1910] A. C. 110; Dickons r. National Tele- 
phone Co., National Telephone Co. r. Hytho Corpn. (1911), 
75 J. P. 557 ; ThonihUl r. Weeks, [1913] 1 CJh. 438. 

1156. .J — The owner of the sur- 

face of land does not by parting witli the minerals 
under such land lose liis common right of support, 
A in the absence of express power, or necessary 
implication in the conve^yance, the grantee of the 
minerals has no right to work them so os to let 


J [1914] CO. is entitled t-o demand security | v. Beluavkn (Lord) (1857), 19 

A. C. 1043. — CAN. ' a^nst damage before permitting an ; Dunl. (Ct. of Seas.) 6 ; 29 Sc. Jur. 380 ; 

1. RigM to demand adjoinbig owner to work minerals i 3 Macq. 50. — SCOT. 

aecuriiy agaifist damaocA — A railway under the line. — Caledonian Ry. Co. : m. Lease of minerals — Right 
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down the HurXace. This obligation is not affected : 
by a provision that compensation shall be payable ; 
for damage to the surface. — N ew Sharlston ' 
Collieries Go., Ltd. v, Westmorland (Earl) 
(1900), [1904] 2 Ch. 443, n. ; 73 L. J, Oh. 338, n. ; 
82 L. T. 726, H. L. ; affg, S. C. sub nom. West- 

MOREUiAND (EARL) V, NbW SlIARLSTON COLLIERY , 

Co., Ltd. (1899), 80 L. T. 840, O. A. 

Annotations : — Apld. Butterknowlo CoUlory Co. r. Bishop 
Auckland Industrial Co-op. Co., [1U06] A. O. 30». Diata. ; 
Board v, Moira CoUiery Co., [10151 1 Ch. 257. Consd. 
Thomson St. Catharine *8 College, Cambridge, & Mappin’s 
Maabro* Old Bi-owory, St. Catharine’s College, Cambridge 
r. Uosso (No. 2) (1918), 118 L. T. 758. iHftd. VVclldon 
r. Butterley Co., [1020] 1 Ch. 130. Consd. Consett In- 
dustrial & Provident Soc. v. Consett. Iron Co., [1922] 2 
CTi. 135. Reid. Davies v. I’owell Duffrjm Steam Coal Co., 
[1917] 1 Ch. 488. 

1157. .] — Before 1767 the lord 

of a manor had the light to work mines & minerals 
under the waste lands of the manor so as to let 
down the surface, provided enough pasturage was 
left to satisfy the rights of the commoners. By an 
inelosure Act of 1757 the waste lands were enclosed 
^ allottcHl, & the lord of the manor was empowered 
to work«^the mines & minerals under the allotments 
<is fully & freely as he mi^i^it have done if the Act 
liad not jiassed, & that without making or paying 
any satisfaction for so doing. A compensation 
clause in the Act provided that any damage done 
1o an allottee by the exercise of the powers reserved 
U) the lord should be paid for by an assessment 
upon the occupiers of the other allotments : — j 
7/ cld : upon the tiTic construction of the Act, the 
common law right of the surface ownei’s to tlie 
support of the surface was not taken away by j 
express words or necessary implication. 

Whenever the minerals belong to one pei'son 
the surface to another, the law presumes that the 
.surface owner has a right to support, luiless tlK3 
language of the instrument regulating their rights, 
iyy otlier evidence, clearly shows the contrary 
(Loud IjOReburn, L.C.). — Buttrrknowle C!or.- 
LiKHY Co. V. Bishop Auckland Industrial 
C^O-OPERATIVE Co., [1900] A. C. 305 ; 75 L. J. Ch. 
r>4 1 ; 01 L. 'r. 705 ; 70 J. 1\ 301 ; 22 T. L. K. 510, 
11. Ji. ; affg, ,S. C. sub nom. Bishop Auckland 
Industrial Co-operative Society, fjTD. v, 
Butferknowle (\illiehy Co., Ltd., [10041 2 
Vh, 410, C. A. 

AnnntfUUmH ; — Distd. Buttorhw Co. v. New Hueknull CoUleiy 
Cn., [1910J A. C. .381. Consd. Board v, Moira Colliery ('o., 
11915] 1 Ch. 257; Jouoh v. CoiiHoliduted Anthracito 
CoUlories & Dynovor, [1916] 1 K. B. 123; DavloM w. 
I’uwoll DuRryii Steam Coal Co., (J917J 1 (Jh. 488; 

I homsoii r. SL. CJutharine’H College, (^aiubrldge, etc., 
11919] A. (J. -MJ8. Distd. Welldon r. Butterley Co., 11920] 

1 (.3i. 13(». Consd. Consett Industrial & Provident Soc. 
r. Consett Iron Co., [1922] 2 Ch. 135. Reid. Markham v. 
Pttgot, [1908] 1 Ch. 097. 

1158. Rights varied by necessary 

Implication.]— New Sharlston Collieries Co., 
Ltd. V, Westmorland (Earl), No. 1150, ante, 

1159. — \^erc the evidence showed 

that a seam of coal in a mine could not be worked 
without causing subsidence of the surface, tiiat 
this fact must have been known to the parties & 
their agents, the ct. refused to grant an injunction 
r(‘st raining the lessees from working the coal so 
as to cause a subsidence of the surface. — J^crKEii- 
Lampson V. Staveley Coat- &; Iron Co., J/td. 
(1908). 25 T. L. K. 130. 

1160. Minerals partly worked out by 


previous lessee.] — In 1806, pltf. purchased a piece 
of land, exclusive of the minerals thereunder, 
situated above a coal mine, & erected a house 
thereon. Before 1885, a considerable portion of 
the coal in the strata subjacent to pltf.’s property 
had been extracted by the then ownei*s of the mine, 
but sufficient support was left for pltf.’s land & 
the house built upon it. In 1885, defts. became 
the lessees of the subjacent seams, which they 
worked, until 1908, when, as the result of such 
working, a subsidence of pltf.’s land took place, 
which caused damage to plti.’s house. In an 
action against defts. for the damage so occasioned : 
Held : defts. were liable for the damage caused by 
the subsidence as increased by the condition of 
the superincumbent strata, notwithstanding that 
no subsidence would have taken place but for the 
previous excavation of the coal by the former 
owners of the scams. — Manley i\ Burn, [1910J 
2 K. B. 121 ; 85 L. J. K. B. 505 ; 114 L. T. 127, 
0. A. 

Annotation : — Mentd. A.-(J. r. Cory, Kenniii'd v. Cory (1918), 
1 34 T. li. B. 621. 

I Compare No. Ills, anie, 

I 1161. Right of mineral owner to support from 
i subjacent strata.]— Butterley (U)., lyri). v. New 
I Hucknall Colliery Co., lyrD., No. 1107, post, 
i Copyhold lands.) — See Copyholds, Vol. XIII., 
pp. 80, 81, Nos. 1019, 1021. 

{d) By Subterranean Water, Silt, Brine, etc. 

See, generally. Waters & Wateiicoursk.s. 

1162. Subterranean water — General rule.] — An 
owner of land has no right at common law to the 
support of subterranean waten*.— -P opplewell v. 
JTodkinson (1809), L. li. 4 Exch. 248 ; 38 L. J. Ex, 
120 ; 20 L. T. 578 ; 17 W. li. SO0, Bx. Ch. 
Antutialions : — Consd. JorduHOFi r. Sutton, Soiithnoat us 

Drypool (Jos Co., [1899] 2 (Jh. 217; EiigliHh v, Motro- 

poliUn Water Board, |1907| 1 K. B. 588. Reid. SlioUor 
i P. City of London Electric Lighting Co., Moux’h Biuwory 
I Co. r. Ciiy of London Electric Jjightiiig Co., [1895] 1 Ch. 

' 287 ; Trinidad Asphalt Co. v. Aiiihard. I1899I A. (J. 594 : 

Suit. Union r. Brunner, Morid, [1906] 2 K. B. 822 ; Ulll 

V. Weal lake, 11910] A. C. 197. 

1163. - Flooded mine. |- -Elliot i\ North 
Eastern By. (^o., No. 1145, ante. 

1164. Running silt.) J*ltf. was the owner of 
land with houses on it. The adjoining land 
b(iloiige<l Li d(*f(.s., a gas co., incorporated by 
special Act, with powtjr to purcluise land by agree- 
nuMit only, A. subject ict Casworks ClauHOH Acts, 
1847 (e. 15) & 1871 (c. 41). Under their statutory 
powers defts. piuceoded to excavate their land for 
tbe purpose, of erecting a gjisoinoU*r. In so doing 
they penetrated an underground stratum of 
(juicksand, or sand loaded with stagnant water, 
g<*ologically known os “ running silt,” which 
extended under pltf.’s land as well as their own the 
silt or .sand largely preponderating over the water. 
Ill draining their excavation defts. withdrew a 
large quantity of the running silt from under 
pltf.’s land & thus caused a subsidence of the sur- 
face with consequent structural injury to liis 
hou.s(!K. 'i'Jie liability of defts. to proceedings for 
any ” nuisancij ” caused by them in the execution 
of their works was in*eHerved by Uasworks CUauses 
Act, 1871 (c. 41), s. 9; — Held: pltf.’s land was 
supporttiJ, not by a stratum of watcu*, but by a 
bed of wet sand or running silt ; A as defts. 
had caused the subsidence of ]iltf.’s larul by 


— Unless n'aiped.y- 
^ of Iftial gmntw a lean 

of the minerals ho retains a right t 
support of the surface, unless an in 
that ho is not to have tha 
right is made plain by the Icawi.- 
%•» Shrive 

(1993), 23 N. Z. L. R. 872.— N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (d). 

1162 1. Suhlerranean vaU r - General 
ra/e.]— Tenants under a mincnil lease 
pumped out water, preparatory to 
working tbe minerals, & thereby 
caused u sit of the gnmnd, & con- 


wuiuent Injury to litiildings on ilie 
Kurfoee : — Held : the paity who with- 
draws a natural support or the artificial 
support which has c,f»me in place of 
the iiatniul support, does so at his 
peril. — Bald v. Ali/»a Ckiu.iEiiY Co. 
(1854), 16 Dunl. (Ct. of Hess.) 870 ; 
26 8c. Jur. 437.— SCOT. 
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Easements and Profits k Prendre. 


Sect. 1. — Natural right of support: Sub-sect I, A, 

(d) B. (a).l 

withdrawing this support they had committed an 
actionable nuisance at common law entitling pltf. 
to damages. — ^Jordeson v. Sutton, Southcoates 
& Drypool Gas Co., [1899] 2 Ch. 217 ; 68 L. J. Ch. 
467 ; 80 L. T. 815 ; 63 J. P. 692 ; 16 T. L. R. 
374, C. A. 

Annotations : — Conid. KnffliBli v. Motropolitan Water Board, 
f 10071 1 K. B. 588. Retd. Batchollor v. Tunbridge WoUa 
Gas Co. (1001), 84 L. T. 705 ; S^t Union v, Brunner, 
^ S?* ; Fletcher v. Birkenhead Corpn., 

iJifSIJ Goldberg V. Liverpool Corpn. 

1 1001) 8(?L^’t^’ 701^ * Home & Cofoulal Stores «. Colls 

1165. .] — By their special Act, which incor- 

porated Waterworks Clauses Act, 1847 (c. 15), 
defts. were empowered to “ make & maintain ** 
certain wateiworks, including a shaft or well & 
pumping station. By the authorised pumping 
operations, after the conipletion of the works, 
a bed of wet running silt which lay directly under 
Ac formed the support of pltf.’s land was drawn 
away, & its abstraction caused a subsidence of 
jdtf.’s house. Pltf. claimed compensation for 
injurious alTection, Ac in the arbitration proceedings 
the^ umi)ii'e made an award in his favour. In an 
action on the award ; — Held : pltf. w'as entitled 
to compensation by Waterworks Clauses Act, 1847 
(c. 15), sH. 6 Ac 12, as being a person injuriously 
affected, by the supplyiiig & the maintenance, if 
not also by the construction, of the waterworks. — 
Fletcher v, Birkenhead Corpn., 119071 1 K. B. 
205 , 76 U J. K. B. 218 ; 96 L. T. 287 ; 71 .1. P. 
Ill ; 23 T. L. R. 195 ; 51 Hoi. .lo. 171 ; 6 1.. G. R. 
293, C. A. ; agq„ [1906] 1 K. B. 605. 

AnnotationH Union r. Bi inner Monel, |li)0G| 

^ If Mentd. J’rincc's J’u.ent C'undlo Uo. v. 
L. C. C., IHHISJ 2 Uh. 520. 


1166. Pitch.] - Where defts. by removing the 
lateral support of their land caused the asphalt 
or pitch which foimc;d the main ingi'edient of 
pltf. *8 land to m(‘lt A:, ooze foHh int^o their own 
land Ac thereupon appi*opriat<?d it their own 
use : — Held : an injunction was rightly gi’anted 
to ifst-rain them, & damages were recoverable 
both for injury caused by subsidencej of pltf.’s 
surfiice A:, for loss of t he ]>it-ch. — Trinii>ad Asimialt 
(V^. r. Ambaud, I I8tmi A. C. 594 ; 68 L. J. 1*. i\ 
114 ; 81 L. T. 132 ; 48 W. R. 116, P. C. 

Stilt ITjiloii r. Brniuior Mond, IIOOOJ 

1167. Brine.] — Plt-fs. were the owners of a giou)) 
of rock-salt mines which had for manv yeai’s been 
tloodcal with brine, by J-eason of the fact t hat the 
working of the mines had caused the ground above 
them to subside, wdth the rt?sult that surface 
water found its way dow'n to the beds of i*ock-salt 
belows where it became saturaUnl with the salt. 


These mines had for many years been connected 
with one another by means of old underground 
channels Ac passages, which it was no longer possible 
to close, Ac they formed one large reservoir of brine. 
Into this reservoir there also found its way a certain 
quantity of other brine which came through 
ilssures in the soil from land outside pltfs.’ property, 
but a substantial portion of the brme therein was 
formed by the dissolution of pltfs.’ salt rock in 
I Uie manner above mentioned. Defts., in the 
j exercise of a licence to pump brine granted to them 
by the previous owner of one of pltfs.* mines, 
pumped large quantities of brine from the said 
I mine & from the reservoir Ac appropriated it for 
1 their own pi*oflt : — Held: defts. were not guilty 
I of any actionable wrong in so doing, notmthstand- 
ing tliat they thereby abstracted salt which had 
formed part of pltfs.’ rock, Ac that the continuance 
of the pumping would cause fresh surface water to 
; dissolve further portions of pltfs.’ rock into brine, 
! which in its turn would bo abstracted by defts.’ 

pumps. — H alt Union, Ltd. v. Brunner, Mond 
, Ac Co., [1906] 2 K. B. 822 ; 76 L. J. K. B. 55 j 95 
I L. T. 647 ; 22 T. L. R. 835. 

Annotation : — Retd. English r. Moiropoli(4m W^alor Board, 
[1907J 1 K. B. 588. 

! Tt SuppoH of Latid ivith Buildings, 

{a) In UeneraL 

1168. Support from adjacent land — General 

1 rule.]-- S mith v, Martin (1672), 2 Wms. Haund. 
! 394 ; 85 K. K. 1206. 

i Atmotaiions : — Retd. Hunifrics '•*. Brogdrii (1850), 15 Jur. 
124 ; JoITrics r. Williams (18'i0), 5 Ejcch. 792. Mentd. 
Doe d. Norton v. Webster (1840), 12 Ad. & El. 442 ; 
Uevvson r. Siiulh ‘Western By . (1800), 2 L. 1’. 809 ; Simpson 
r. Dendy (1800). 8 B. N. S. 433 ; Smith r. Uidgway 
(I860), L. B. 1, Kxeli. .331 ; Buccleuch r. Mctropimtan 
Board of Works (1870), L. B. 5 Exch. 221 ; A.-G. r. 
lU^ynolds, (101 1 J 2 K. B. 888 ; Early r. Dimniuiond (1923), 
; 39T. L. B. 171. 

1169. — .] - Partridge v. Scott, No. 

400, ante, 

1170. - Smith r. Kenrk’K, No. 831, 

ante, 

! 1171. — .j- - In 1847 oomrs. of sewers 

; cov('it‘d ill an oiicn drain, w’hich w^as vesU^d in 
tht*m, at tile request of an adjoining landcmmer. 

; In 1872 a building w'as erected on the Jand next 
the drain. In 1883 tlu» eomrs. bcigan to enlarge 
I the. drain, A: in doing so, loosened the foundations 
of the building A: let dowm the w^all. The jiu*y 
found that defts. wx»ro negligent in not putting 
' up proper stmts to support the w’all ; — Held: 

; defts. were liable for having let down the wall, 

; on the gt*ound that one adjoining landowner must 
i execute works on his own land with i-easonable 
! care so as not to injure his neighbour’s property. — 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (a). 

1168 i. Support from ndjawni land -' 
IJenerid r/dr-.] — Bltf.’s hou 80 adjoining 
land & a>vall thoivoii owned by deft . was 
damaged by deft, having negligently 
excavated the soil & pnllod down the 
w^l : — Itfld : as tleft. had not com- 
piled wltli Sydney Impnivcment Act, 
Hwt. 59. by shoring nn & iindendnning 
pltf. 8 housl^ ho had bi'en guilty of 
negligenei*. — C 'ijvnkv r. Davis (1882), 
3 N. S. W. L. B. 299.— AUS. 

1168 li. .] — If an owner of 

land demise one part of it with a build- 
ing on it to om* )ierson, 5: snbsoiiucntly 
demise an adjoining port, to another, 
the latter cannot h«a]]y deprive tin* 
former’s building of the lateral support, 
of the adjoining soil. — Tanovk r. 
Mmu'HY (1890), 10 V. L. B. 101.— AUS. 

1168 lit. ,) — Deft, caused 


< exea vat ions to Ih 3 made on bis land. < 
& in consequence of the same which | 
wort' rightfully ina<le. the wall of 
pUf.’s house on adjoining lan«l foil: — . 
llrld : deft, was liable for the aeli* 
complained of. — J ohns v. Dklankv 
(1890), 10 V. L. B. 729.— AUS. ! 

1168 Iv. ,] — An excavation ! 

made in his laud by deft. W., tin* i 
; pivdi^cessor in title of deft. A., extended 
I to the boundory-linc betwt'en hls laud 
I & that of pltf. After the excavation 
I was made, W. built a ivtaining wall 
' for t he purpose of providing support to ' 
pltf.’s raiicl. This retaining wall got 1 
out of ivpair S: failed to answer the ' 
purpose for which it was built, & us : 
a i\*sult of this a subsidonoe of 
pUf.’s land occurred & the soil fell > 
Into the excavation. Owing to the 
condition of the wall, this occurred after 1 
A. lu'canie the oumer of W.’S land: — ‘ 
Held : deft. A. was rospousiblo for the ' 


dumag(.‘s which pltf. had suBtained — the 
c'onditinii cuusi'd by W. having lK.*en 
pennitU'd by A. to ivmain & cause 
Injury' lo jdtf. — Fosteu r. Buown 
(1920), 48 (). L. B. l.-CAN. 

1168 v. .] — The feuar of 

a building stance in the stiwt is nol 
entitled to excavate, for the purpose 
t»f making a siuik niva, in respect that 
the operation woubl be attended with 
danger to the adjoining tenement. — 
MenuAY r. Johnston (1834), 13 

Sh. i(n. of Sess.) 119.— SCOT. 

1168 vi. .] — The owner of 

land bus a natural right to the lateiul 
support of the adjoining land, for his 
land & buildings thereon. — Johan - 
NKSBURO BoaHU OF EXECUTOKS ISC 
Tuost C’o., Ltp. r. Victouia Buiij)ino 
Co.. J/ru. (1891), 1 O. B. 43.— S. AF. 

n. Itight recognised by 

lioman’Hutch Law.] — The Boman- 
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Hill v. Cook & Lincoln Seweks Comrs. (1880), 
2 T. L. B. 404, C. A. 

1172. House newly erected.] — Slingsby 

V. Barnard (1616), 1 Boll. Bep. 430 ; 81 E. B. 
586. 

Annotations : — ^Folld. UnwTi r. Windsor (1830), ] Cr. & J. 
20. Ctomd. Dalton r. AngriiB (1881), 6 App. Cum. 740. 
Refd. Jeffries v. WiUiams (1850), .5 Exob. 792 ; Bonomi 
r. Backhouse (1858), £. B. &; E. 622. 

1173. .] — WiLDKv. Minhteblry (1639), 

2 Roll. Abr. 564, tit. Trespass I., pi. 1 ; cited 
12 Q. B.,atp. 743. 

Annotations : — OoilSd. Wyatt r. HaiTisoii (1832). 3 B. & Ad. 
871 ; Humphries r. UroKdon (1850), 12 Q. B. 739 ; 
Dalton V. Angrus (1881), G App. (^.us. 710. Refd. Dodd v. 
Holme <1834), 1 Ad. & El. 493 ; Jeffries v. WlUiaiUH 
(1850), 5 Exch. 792 ; Uowbothom v. Wilson (1857), 8 
E. &; B. 123 ; Hunt v. Peake (1860), John. 705. Mentd. 
Bower r. Poate (1876), 1 Q. B. D. 321. 

1174. .] — Palmer v. Fleshees (1663), 

1 Sid. 167 ; 1 Keb. 625 ; 82 E. H. 1035 ; sub uom. 
Palmer r. Fletcher, 1 Lvv. 122. 

Annotations : — Consd. Wheoldon r. Burrows (1879), 12 Ch. D. 
31 ; Alien V. Taylor (1880), 16 Ch. D. 355. Apprvd. 
Dalton r. Angrus (1881), 6 App. Cas. 740. Refd. Tenant 
V. Coldwiu (1704), 2 Ld. llaym. 1089 ; Compton v. 
llichards (1814), 1 l»rlce, 27 ; Swaiisboroiijfh r. (Coventry 
(1832), 9 Bin??. 305 ; White r. Bass (1862), 7 H. & N. 722 ; 
Robinson r. Crave (1872), 27 L. T. 648; Ellis e. Mun- 
ehesU'r Carriogro Vo. (1876), 2 V. V. D. 13; Russell v. 
Watts (1885), 10 App. Cas. 590 ; Blrmimrham, Dudley 
& District Bankiiitr (Jo. v. Ross (1888), 38 Ch. D. 295 ; 
Myers v. fJutUTSon (1889), 59 L. J. (^h. 315 ; Phillips r. 
Low. I1892J 1 (’h. 47 ; Smith v. Hancock, [1894] 2 (Jh. 
:{77 ; Brfmmfieldu. Williams, 11897] 1 Ch. 602; Hansford 
r. Jairo, [1921] 1 Ch. 322. 

1175. .J— Stansellv. .T(H.lard (1803), 

1 Selwyii’s N. P. llth (^d., p. 457 ; cited 5 Exch. 
at p. 796 ; 155 E. U. 349. 

-4mmto(£ww ;~Distd. Woodall r. Hingfley (1866), 1 1 L. T, 
167. Refd. Rocpu’s V, Tayh»r (1838), 30 L, T. (). S. 321 ; 
Hide V. Thombonnitfh (1846), 2 (Jar. & Kir. 250; 
llumpnrios v, Brogrden (1850), 12 Q. B. 739 ; Solomon r. 

4 H. & N. 585 ; Dolton r. Aiikus 
( 1881), 6 App. Cas. 710. 

1176. .J -AVyatt V , Harrison, No. 

WUi.antc. 

1177. _. ]._(!) rpY(ro persons liavirij; 

adjaceiit lands, the one builds a house at I lie 
(‘xtremity of his land ; the other afteiwards 
excavates lus own soil inrai* to, but without toueli- 
iuR, the pri’ound so built upon. Qii. : whether the* 
party making: sucli excavation is bound io s(H^ tliat/ 
ns neigrhbour’s foundations be not thereby 
weak<;ned ; As W'hether, if th(;y be so, ho is ^Rilty 
-if an actionable negligence in liaving so used liis 
Dwn soil witlioiit protecting that of his neighbour, 
ilth(jugh no negligence be shown in tlie mode of 
-•arrying on the work. 

(2) Supposing lihn not to be liable in thc‘ case 
of a newly built house ; qu, : whether he would 
oc so if the liouse had stood twenty y(*ars b(*fore 
Jie (‘xcavation was made. 

(3) Where it is alleged & pi*oved tJiat deft, so 
legligently, unskilfully, Ac improperly dug liis own 
soil tliat pltf.’s house was thereby injured, an action 
les : A: although it be sliown that tlu) lioiise was 
nlirni. A: could at all events have st/ood only a few 
nonths, still pitf. may recover in propoilion to the 
OSS i^tually suffered, if the jury find that the injury 
o the house was the consequence of deft.’s 
-leghgence ; <fe in determining the question of 
legligence, the jury ought to consider the statcj 
u pltf. B house. — Dodd v, Hoi.me (1834), 1 Ad. Ac 

493 ; 3 Nev. & M. K. B. 739 ; 1 10 E. R. 1296. 

-^—As to (1) Refd. Humphries r. Brotfdeii (1850), 
RO>by r. Carter (18.09). 4 H. N. 153. 
to (2) Diatd. Woodall r. Hingley (1866), 14 L. T. 167. 


Refd. Dalton r. Angus (1881), 6 App. Caa. 740. As to (3) 

Conid. Humphries v. Brogdeu (1850), 12 6. B. 739 ; 

Gayford v. I^ohoUs (1854), 0 Exch. 702. Refd. Bradb^ 

r. Christ's Hosplt^ (1842), 2 Dowl. N. S. 104 ; Smith 

V. Kenriok (1849), 7 O. B. 615 ; Submarine Telegraph Co. 

V. Dickson (1864), 33 L. J. C. P. 139 ; Riohards v. Jenkins 

(1868), 18 L. T. 437 ; Selby r. Whitbread, [19171 1 K. B. 

736. 

1178. .J — Deft, engaged a contractor 

to build a warehouse for liim on his, deft.’s, pre- 
mises. Tlie contractor’s workmen made a deep 
excavation for the foundation of the warehouse on 
deft.’s laud, close t« the boundary line, between 
deft.’s & pltf.’s premises. In consejiuencc of the 
excavation, pltf.’s yard wall adjoining gave way 
Ac fell in ; Ac tlu' workmen, without any clircctioiis 
from deft., carried off the materials of the fallen 
wall. Pltf.’s hous(» was also injured by the excava- 
lion. Neither the house nor the wall had been 
built ten years, Ac pltf.’s premises wore not entitled 
to any support fixnn deft.’s land. In an action 
by pltf. against deft, for wrongfully Ac negligently 
excavating l-o the injury of pltf’s pitunises, & 
for wrongfully carrying away the materials of the 
wall, the judg(? told the jury that as deft, was in 
poss(vsKiou of the land a i joining pltf.’s, Ikj was 
answerable for tlu; wrongful acts of any person 
allowed by deft, te go upon his pnnnises for the 
purpose of erecting the warehouse there ; Ac 1/hat 
tht^ existence of any contract between tluj con- 
tracU>r Ac deft-, was immaterial ; Ac that if the jury 
should be of opinion that the workmen, wliilst 
they were on deft.’s land by his permission, for 
the purpose of erecting the warehouses, liad, from 
want of due care, injured ijltf.’s wall Ac buildings, 
Ac had carried away fi^om deft.’s land materials 
belonging to pltf., deft, was liable for the injuries 
ai'ising from tlu4r acts ; — Held : the dii’cction was 
wrong ; tlie action was not muintainabhs without 
piY)of that pltf.’s pivmisos were (sntitled to support 
fi*om deft/.’s land ; Ac deft, could not b«i liable, 
though tlio acts were done on his pitiiuises, the 
workriKsn committing them not being Jiis servants. 
Ac the acts not being done by liis direction. — Day- 
ford V, Nkbolix (1854), 9 Exch. 702 ; 2 C, R. 
1066 ; 23 L. J. Ex. 205 ; 18 .T. P. 44 I ; 150 E. B. 
301 ; sill) nom. Nkjhoj.lh v, Dayford, Sauiul. Ac 
M. 30 ; 23 L. T. O. S. 06 ; 2 W. II. 453. 

Aruwtations : Coiisd. Dalton r. AngiiH (1S8I). 6 App. (JaH. 

710. Refd. (Jlothiur v. WChHtor (1862), 12 G. B. N. S. 

790. 

1179. .] - Jto((EHs V, Taylor, No. 1151, 

ante, 

1180. House built adjacent to excavated 

land -Excavation known to defendant.] — Ifftf. 

was ownci’ of a house isrected in 1834 on solid 
gifmnd. Previously te the building of the. houst; 
a portion of the minerals )iad been gotttsn uiKhu* 
a garden which adjoined the house, fii 1838 a 
portion of tlie minerals was gotten uridtT deft.’s 
laud wliich adjoined the gardtm. In 1855 deft, 
cormntuiced getting (jut the r(;st of the mirujrals 
under liis land. In 1857 jiltf.’s land sank, Ac the 
house was injured by deft.’s mining operations. 
It was found by the jury that the sinking of jiltf.’s 
land was caus(;d by deft.’s workings ; that some 
damage would have hajipentjd, but not to the sam($ 
extent, if the garden ground had been left solid ; 
that deft knew of the excavations under the 
gaiMlcri ; that the land would Jinve sunk in just 
the same wlndhcM* there was a liouse on it or not ; 
A: that the damage to pltf.’s house by the sink- 
ing was i:300, £250 occasioned solely by deft.’s 


)utch law recofirniHCM a right of lateral ' o. Old d: dtfirtim vnU.] -An f('« t of the wall, a portion of the wall 

for land & buildings as Ix'tween old retaining well fniill on a loping from its fonndufJon fell into B.’« 

./^Joining tenements. — Pniu.ics r. piew- of ground helongiiig to a. wa« gmund which at the point In qiieHtion 

»0UTH AfTUCAN INDEPENDENT ORDER the bouiidurj' of hIs properly. During sloped down from the wall at a stecjp 

. (1916). C. P. D. 61. — excavations by B. the adjoining pro- gradient. A. brought an a^.^tion for 

prictor, on his own ground, within five dumugoH agaliiHt B. : — Held: It hod 
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Jifevi. 1. — Natural right of support: Sub-sect, 1, B, 
{a) <fc (6) <£? C. ; sub-sect, 2.] 

workings, & £50 damages caused in part by the ex* 
cavation under the garden : — Held : (1) inasmuch 
as the sinking of pltf.’s land was in no way caused 
by the weight of the house, pltf. was entitled to 
recover whether he had acquired a right to support 
for his foundations by deft.’s soil or not ; 
(2) although the excavation under the garden con- 
tributed to the extent of £50 to cause the damage 
pltf. was entitled to the whole £300, because, if 
deft, had not done the wrongful act complained of, 
no part of the damage woidd have occurred. 

(3) Semble : after twenty years a house acquires 
a right to the lateral support of the soil around it. — 
Brown v, Robins (1859), 4 H. & N. 186 ; 28 
L. J. Kx. 250 ; 157 E. R. 809. 

Armotaiions : — Aa U> (1) Diitd. Augua r. Dalton & H.M.'s 

Works & Public BiiUdings Ctomra. (1877), 47 L. J. Q. B. 

103. Retd. Hunt v. Poake (1860), John. 705 ; Stroyan 

V, Knowlos, Hamor v. Sarao (1861), 6 H. & N. 454 ; Bir- 

iningbam Corpn. v. Alien (1877), 0 C!h. D. 284. Aa to (2) 

R^. lUohai^ V. JonkinR (1868), 18 L. T. 437 ; A.-G. v. 

Conduit Oolllory Co., (1895] 1 Q. B. 301. Ah to (3) Refd. 

Uunt V. Poako (1860), John. 705 ; Btroyun v, Knowlos, 

Hamer v. Same (1801), 0 II. & N. 454. 

1181. Railway works.] — Elliot v. North 

Eastern By. Co., No. 1145, ante. 

1182. Support from subjacent land.] — Rogers 
V. Taylor, No. 1151, ante. 

1188. .] —Elliot v. North Eastern Ry. 

Co., No. 1145, ante, 

1184. Grant by common owner.] -Richards 
r. Jenkins, No. 224 , ante, 

(6) Increase of Weight, 

1185. Weight of building n )t contributing to 
subsidence — House erected more than twenty years.] 
— ^Brown V. Robins, No. 1180, ante, 

1186. .) — Hunt v. Peake, No. 1144, 

ante. 

1187. House erected within twenty years.] 

— ^\Vhe‘i*e tlio working of mines, in however careful 
a manner, has caused a subsidence of the adjacent 
land, the owner is entitled to recover in respect of 
damages to buildings thereon, although erected 
within twenty years, provided theii* weight did 
not contribute to the subsidence. 

In 1833, a manufactory was ei*ccUid on a close, 
& in 1841, & between that time & 1849, the build- 
in jpi were enlarged. In Mar. 1842, tfie close S:- 
buildings, which wcjrcj loiiscd for a term which 
expired in Oct. 1851, >vere conveyed in fee by S. 
the owner, to C. (?. died in 1849, & in Nov. 1851, 
the dcvis(»es under his w4ll conveyed the close & 
buildings to pltf. in fee, who befoi*e 1849 was 
assignee of th(» term occupied the buildings. 
In 1849 <S: 1850 defte., in getting coal fiom their 
mines, near but not immediately adjoining the 
close, caused the surface to subside, by which the 
buildings wei*e injured. The devisees of 0. did 
not thereby, in fact, sustain any damage, inasmuch 
as they incurred no expense, & continued to receive 
the fml rent for the premises, & upon the sale 
thei*oof obtained the full value, without rcfei*ence 
to any injuiy thereto, of which they were ignorant, 
by the mining operations. Subsequently to the 
sole to pltf., the working of the mines under lands 
near to but not adjoining the close on which the 
buildings stood, occasioned a further subsidence. 
No damage was done by the w^orking of the mines 
subsequently to July, 1852, but the subsidence of 
the ground continued, the consequence of the 
previous mining ox)orations. The mining was skil- 


fully conducted, & the buildings did not con- 
tribute to the subsidence. In Au^ 1855, pltf. 
brought an action against deft. : — Held : (1) he 
was entitled to recover damages in respect of the 
deterioration in value of the manufactoiy, the 
machinery broken, the increased expense of keep- 
ing it in repair & working order, & Che di m i n i sh ed 
profits both in respect of his occupation before & 
after the purchase ; (2) the devisees of C. might 
maintain an action for the injury to their reversion 
during the subsistence of the lease as trustees, & 
for benefit of the vendee. — Stroyan v. 

Knowles, Hamer v. Same (1801), 6 H. &; N. 454 ; 
80 L. J. Ex. 102 ; 3 L. T. 746 ; 9 W. R. 615 ; 158 
E R 186. 

Annotati(ma\^— A8 to (1) Reid. Wakefield v. Buodouch (1867), 
L. It. 4 E(i. 613 ; Richards v. Jenkins (1868), 18 L. T. 437 ; 
Lamb v. Walker (J878), 3 Q. B. D. 389 ; A.-G. v. Conduit 
CoUiory Co., 11895] 1 Q. B. 301 ; Manchester^ Corpn. w. 
Now Moss (3oillory, [1906] 1 C:Jh. 278. Generally, Mentd. 
Woodall V. Hingloy (1866), 14 L. T. 167. 

1188. .] — Smith v. Thackerah, No. 1147, 

ante. 

1189. Weight of building contributing to sub- 
sidence — ^Effect on grant of support.] — (1., the 
owner of certain land, sold it in lots, subject to 
conditions, by which tlio purchaser of lot 6 w^ 
required to covenant to build according to a certain 
elevation. Pltf., who was the purchaser of th( 
adjoining lot 7, altered, with G.’s con^nt, an old 
building standing on such lot, by raising its wall 
several feet on the next side to lot 6. Deft., who 
was the purchaser of lot 6, excavated the land as 
required to build according to tlic said conditions, 
& in consequence of this i)ltf.’s bulling fell *. — 
Held : os the excavations were authorised by the 
conditions of sole, A. were made therefore with the 
licence of G., the vendor, pltf, could not sue for the 
injury lie liM sustained by his building being tio 
deprived of the lateral support of the land in 
lot 6, 

Semble : assuming he liiwl the right to such 

i support., lost it by raising the old wall & so incrcas- 
' ing the superincumbent weight.— -Murchie v. 

I Black (1865), 19 V. B. N. S. 190 ; 34 H. J. 0. P. 

I 337 ; 12 L. T. 735 ; 11 Jur. N. S. 608 ; 13 W. R. 
896 ; 144 E. R. 759. 

C. Support of Building by Building, 
i See^ generally^ Negligence ; Sect. 2, sub-sect . 3, 

, C.f post. 

! 1190. No natural right — Owner must shore up 

! his own building.] — Case by a reversioner of a 
• liouse against the owner of the adjoining house, for 
I pulling it down without/ shoring up pltf. 's house, 

: in consequence wliercof it was impaired, & in part 
I fell down : — Held : as pltf. had not alleged or proved 
! any riglit to have Lis liouse suppoi*ted by deft.’s he 
j was bound to prefect liimself by shoring, & could 
t not complain that deft, had neglected to do it. — 
i Peyton v. London CVirpn. (1829), 9 B. & O. 725 ; 
1 109 E. R, 269 ; sub nom. Peyton v. St. Thomas’s 
I Hospital (Governors), 7 L. J. O. S. K. B. 322. 

I Annotations : — Distd. Brown l\ Wiiidaor (1830), 1 Cr. & J. 
! 20; Hmnplirlos v. Bi-ogdon (1850), 12 Q. B. 739. Consd. 

! Angus V. Dalton (1878), 4 0. B. D. 162. Refd. Jeffries 

r. Williams (1850), 5 Kxoh. 792 ; Rogers v. Taylor (1858), 

2 H. & N. 828 ; Solomon v. Vintners’ Co. (1850), 4 H. & N. 

585. 

1191. Reasonable care in removing.] — 

Wlicre notice was given to the occupier of adjoining 
premises of an intention to pull down Ac remove the 
foundations of a building, on part of tVie footing 
of one of the walls of wliich one of the walls of such 
adjoining xiremises rested : — Held : the party 


lH*en provtMl (hat the wall was old & 
defective & that while B.’s operations 
were the proximate cause of the fall. 


they were not of such a character os 
to have injuied a properly oonstr^ted 
wall.— Campbell’s Trustees t>. Hen- 


derson (1881), 11 B. (Ct. of Sess.) 520 ; 
21 So. L. R. 385.— SCOT. 
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giving tho notice was only bound to use reasonable 
& ordinary care in tho work, was not bound in 
any other way to secure the adjoining premises 
from injury, ^though, from the peculiar natime 
of the soU, he was compelled to lay the foundation 
of his new building several feet deeper than that 
of the old. — M assey v. Goydeb (1829), 4 C. &; P. 
101. 

Annotations: — Conid. AngiiH v. Dalton (1877), 3 Q. B. D. j 

85. Mentd. Nicholson v, Brooko (1848), 2 Exch. 213. | 

1192. .] — In 1803, pltf.’s house was ; 

built against tho pine end wall of deft.’s house, by j 
permission. In 1829, deft, made an excavation 
in a careless & unskilful manner, in his own land, 
near to his pine end wall, by which he weakened 
his pine end wall, &, consequentially, injured the 
house of pltf. : — Held : an action on the case was 
maintainable for this injury. — B rown v, Windsor 
( 1830), 1 Or. & J. 20. 

Annotations: — ^Beld. Dalton v, Angus (1881), 0 App. Cus. 

740. Mentd. Smith v, Kcnrlck (1840), 7 U. 515. 

1193. Effect of want of knowledge.] — 

The mere circumstance of juxtaposition docs not 
render it necessary for a person w'ho pulls down his 
wall to give notice of his intention to the owner of 
an adjoining wall. Nor, if he be ignorant of the 
existence of the adjoining wall, as where it is under- 
ground, is lie bound to use extraordinary caution 
in pulling down his own, — Chadwick v, Trower 
( 1839), 0 Bing. N. C. 1 ; 8 Scott, 1 ; 8 L. J. Ex. 
280; 133 E. R. 1, Ex. Ch. ; previous proceedings^ 
sub nom, Trower v. Chadwick (1830), 3 Bing. 
N. C. 334. 

Annotations: — Distd. Bradbeo v. ChrM’s UuHpital (1842), 

2 Dowl. N. S. 164 ; IIimiphrleB v. Brogdeu (1850). J2 Q. B. 

739. Apld. Bonomi v. Backhouse (1858), E. B. & E. 622. 

Consd. ISouthwark & Vauxhall Water Co. v. W'aiidsworth 

Board of Works, [1898] 2 Ch. 603. Reid. Bibboy v. Cai-tor 

(1859X 7 W. B. 193 ; Dalton r. Angus (1881), 6 App. Cas. 

740 ; i'alrbrother v. Bury 11. S. A. (1889), 37 W. K. 514. 

Mentd. Metcalfe o. Uothcringtun (1855), 11 Exch. 257 : 

Sub-Marino Telegraph Co. u. Dickson (1864), 15 C. B. N. S. 

759 ; Fletcher r. Bylands (1866), L. li, 1 Exesh. 265. 

1194. .] — Pltf., in his declaration, 

complained that he, being possessed of a certain 
dwefling-house, &; deft, being also possessed of a 
certain other dw(41ing-house next adjoining that 
of pltf., deft, proceeded to pull down his house for 
the purpose of re-building anotluii* house on tlic 
site thereof ; & that deft.’s contriving, etc., by 
liis workmen, etc., behaved & conducted liimself 
so carelessly, negligently & improperly in & about 
digging & clearing the ground for the foundation 
of the house so built on the site of his first mentioned 
Jiouse, A in & about underpinning the party wall : 
between that house & the house of pltf., etc., that i 
by A: through the carelessness, etc., of deft. & his ; 
ag(*nts, the party wall, & all the w'alls, floors, 
beams, etc., of the house of pltf. were greatly sunk, 
cracked, weakened, & injured, etc. : — Held : the 
declaration disclosed a good cause of action, for ; 
that deft, had no right to imderpin the party wall 
either partially or wholly, unless that could be i 
done without injury to pltf.’s house, even although i 
it might be doubtful whether tho interests of the 
pities w'cre several, or whether they stood in tho 
relation of tenants in common. — B radbee v. 
(Jurist’s Hospital (1842), 4 Man. Ac G. 714: 

2 Dowl. N. 8. 164 ; 134 E, R. 294 ; suh nom. 
Bradbee v. London Corpn., 5 Scott, N. R. 79 ; 
11 L. J. C. P. 209. 

.-^Mentd. B. r. Longtoii Has Co. (I860), 29 

Ji. J. M. C. 118. 

1196. .j -(1) A water co. in exercise 

s^i-Btory powders laid down pipes under the 
suil^e of a street, Ac tho highway authority of tliti 
diwn^ afterwards, in exercise of the power in that 
given by Metropolis Management Act, 
18oo (c. 120), s. 98, proposed to lower the surface 


of the street, Ac to do so without altering or dis- 
turbing the position of tho pipes, but so as to leave 
only a few inches of soil over them. In an action 
by the water co. to restrain tho highway authority 
from lowering the surface of tho street without 
at the time lowering tho pipes of tho co. to a 
corresponding depth under the now surface : — 
Held : the above sect, did not impose upon the 
highway authority, when exercising the power 
thereby given to them of altering tho level of 
a sl-reet, any express or implied duty t<^ exercise 
also at their own expense tfie power by tho same 
sect, given of altering the position of the pipes 
thereunder, for the benefit of tire water co., in a 
case where tho highway aut-hority did not I'equire 
I for tht'ir own purposes to interfere with such pipes. 

(2) Idtfs. can have no higher claim to c-onsi dera- 
tion at the hands of defts. than the owner of a 
house, for which no right of support fixim tho 
adjoining house had been acquired, would be 
entitled to (rlaim against tho adjoining owner, 
who in pulling his own liouso down withdraws 
support to which liis neighbour is not oiitif-led. 

I It is clear in such case that, though tho pulUng- 
I down own<)r must bo can^ful to interfere ns lit»l.le. 
j as possible witli the adjoining house, ho Is cer- 
i tainly not called upon to take active steps for ifs 
! jirotectiori, as, for instance, by slioring it up. 
I ^riiere is a broad distinction betwfum ex(^rcising 
I a right with reasonable care so as not to do jivoid- 
, able damage, & taking active measures to insui'ti 
the continuance of something that is not a right 
: in the adjoining owner (Goluns, L.J.). — South- 
! WARK &. ^'AUX1IALL WATER Co. V, WANDSWORTH 

i Board ok Works, [1898] 2 Gh. 003 ; 07 L. J. Gli. 

1 057 ; 79 L. T. 132 ; 02 J. P. 750 ; 47 W. \i. 107 ; 

I 14 T. L. H. 570, G. .A. 

Annotations : 'Ah to (2) Reid. Eiist FromauMu (Jorpii. v. 

1 Aiinois (1901), 71 h. J. J*. CJ. 39 ; Ash v. U. N. JMci}. & 
i Bromptoii ]{.y. (1903), 07 J. J’. -117. (tentraUu, Mentd. 

JordoHon v. SiiMoji, SouthcoatoM &. Dry pool Das tio., [1899 

2 (7h. 217 : UubortM v. Charing CroHH, Eustoi), ik. HaiiipHtoa<l 
I By. (1903), 87 L. T. 732; Tho JohaiincHburf?, [1907J 1*. 65. 

1196. Compensation for negligently removing 
house — Under statutory powers.! - A railway co. 

1 for tb(! purposes of their undoi’taking U)ok certain 
i houses standing in a row & stnicf urally connected 
, with llie adjoining tenements. In removing one 
; of such hous(*s IJk^ sf-ability of the neighbouring 
' liouse, which had not been faken hy tins co., was 
I iiripairitd, the owners sustained damage as well 
I U> tliat house as to others in t fieir occupation. On 
bill filed for an injunction, it ajipearing that by 
duo precaufion such damage miglit have been 
avoided : — Held : an injunction was rightly 

granted, the ease not being one for compeiLsation 
under Lands Glauses (Consolidation Act, 1845 
(c. 18), s. 68, & an inquiry as to damages would be 
diiiHjted. — ^B ikcoe v. Great Eastern Ry. Go. 
(1873), L. R. 16 Eq. 636 ; 21 W. R. 902. 

Damage to party wall.] — See B^^hjndarieh, Vol. 
VII., p. 302, Nos. 250, 251. 

Right to build on wall.] — See Boundaries, Vol. 
VII., p. 298, No. 221. 


Sub-sect. 2. — Exclusion of Rkikt op Support. 

*SVr, generally. Minks. 

1197. General rule By express permission or 
clear implication.! - In order to disphu:e tins com- 
mon law right of support, there must be «*itber 
express permission or clear implication. But 
wherfj in the case of le*jises of an upper stratum At 
of a lower stratum of coal it is knowledge common 
to the lessees of both strata that the lower stratum 
cannot be worked on the usual At most approved 
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Sect, 1. — Natural right of support: Sub-sect, 2. 
Sect, 2: Sub-sects, h 2 d: S, A,, B. & C. 
Sect, 3 ; Sub-sect, I Q 

syatem without causing subsidence of the upper 
stratum, & provision is made for indemnity against 
physical damage caused by such working, an 
injunction will not be granted to prevent the 
working of the lower stratum. — ^B utterlby Co., 
I.*TD. V, New Hucknall Coixieby Co„ T/td., 
flDlO] A, C, 381 ; 79 L. J. Ch. 411 ; 102 L. T. 
(109 ; 20 T. L. B. 416, H. L. ; affg„ [1909] 1 Cli. 
37, O. A. 

Annotatvms : — Apld. Lockor-LampBoii v. Stavolcy Cool & 
Iron Co. (1908), 2r> T. L. 11. 136. Polld. Board v, Moira 
Colliery C?o., 11 9 1 6 1 1 Ch . 25 7 . Apld. J ones v. Consolidated 
Anthracite Culllorios & Byiicvor, [19161 1 K. B. 123. 
FoUd. WcUdon v, Buttorloy (7o., [1920] 1 Ch. 130. Befd. 
Bavies v, Powell DufPryn Steam Coal Co.. 11917] 1 Ch. 
488 ; ^'hoTUHou e. St. CJatharinc’s College, Cambridge, 
etc., [1919] A. C. 468 ; CoiiBctt Industrial & Provident 
Hoc. V. Conseti Ii-on Co.. [1922] 2 Ch. 135. Hentd. 
Broken HIU 1 *roprletary Co. v. Peninsular & Oriental 
Steam Navigation Co., [1917] 1 K. B. 688. 

1198. .] — The common law right of 

support may be displaced by express pi'ovision or 
by necessary or clear implication (Swinpen Eady, 
L.J.). — ^Beaud V, Moira ('ollieuy (Jo., Ltd., 
[1916] 1 Ch. 257 ; 84 L. J. (Ui. 165 ; 112 L. T. 
227 ; 59 Sol. Jo. 103, C. A. 

AnnoUitionM Refd. Davirs r. Powell Dullryn Steaui Coal 
Co„ [1917] 1 Ch. 488. Mentd. CouHOtt liidUHtrial & 
Provident Soe. v, CoUBctt Iron Co.. 11922] 2 Ch. 135. 


By statute — Under Inclosure Acts.]- See 

Commons, Vol. XI., pp. 03-98, Nos. 898-912, 
917-919. 

By custom.', - -aVcc Custom Usacies, Vol. 
XVII., p. 18, Nos. 187, 188. 

By instrument severing soil from minerals.] — 

See Mines. 


Melt. 2. -EASEMENT OF SUPPORT. 

SuB-sEtT. 1 . — Nature op Easement, 

1199. Distinction between vertical & horizontal 
support.] — BowBoniAM v, W 11 . 8 ON, No. 8, ante, 

1200. Whether negative easement.] — Dalton 
V, Anous, No. 1, ante, 

1201. .]- Great Nortjiebn By. Co. v, 

Iniand Bevenue OoMiiy., No. 91, ante, 

1202. Similar to natural right.] — Backh<juse 
r. Bonomi, No. 1140, ante, 

1203. .1 - Dalton r. AN<ajs, No. 1, ante, 

1204*. .] - (JBEENWEJ.L V, LoW BeE(’HBURN 

Coal (’o., No. 1377, post. 


8ub-sei:t. 2. — Acc^uisjtion of Easement. 

By express grant.] - iSVc Part III., Sect. 1, ayite. 
By implication of law.'i-^Vc Part 111., Sect. 2 , 
ante. 

By prescription.] — See Part III., Sect. 3, (mte. 
By statute.l — See Part 111., Sect. 4, ante. 


Sub-sect. 3. — Extent op Easement. 

A. Support of Buildifigs by Adjacent Land, 

1205. Whether buildings entitled to Support- 
General rule.]— D alton v. Angus, No. 4, ante, 

1206. Ancient house.] — Palmer v, 

Fleshees (1(504), 1 Sid. 167 ; 1 Keb. 026 ; 82 
E. B. 1035; sub nom. Palmer v, Fletcher, 1 

122. . . ^ ^ 
Annotationa : — Consd. Wlieoldonr. Burrows (1879), 12 Ch. P. 
31 : Allen v. Taylor (1880), 16 Ch. D. 355. i^prvd. 
Dalton V, Angus (1881), 6 App. Cas. 740. Held. Tonaiit 
V, Goldwln (1704). 2 Ld. Raym. 1089 ; Ck)m^pton v. 
Richards (1814), 1 IMcc, 27 ; Swansboroughe. Coventry 
(1832). 9 Bing. 305 ; White v, Bass (1862), 7 H. & N. 722 ; 
Robinson v. Grave (1872h 27 L. T. 648 ; Ellis v. Man- 
chester Carriage Co. (1876), 2 (’. 1*. D. 13 ; Russell r. 
Watts (1885), 10 App. Cas. 690 ; Birminglmra, DuiUey 
& District Banking Co. r. Ross (1888), 38 Ch. P* 29 j ; 
Myers t?. Catterson (1889), 59 L. J. Ch. 315 ; 1 WOlPB y* 
liow, [1892] 1 Ch. 47 : Smith v. Hancock, [1894] 2 Ch. 
377 ; Broomflold v. Williams, [1897] 1 Ch. 602 ; Hanslord 
tJ. Jago, [1921] 1 Ch. 322. 

1207. .] — WYAirr V, Harrison, No. 

1143, ante, 

1208. House buiit more than twenty years.] 

— Stansell V, .lOLLARD (1803), Selwyii’s N. P. 
11th ed., Vol. I., p. 467 ; cited 5 Exch. at p. 790; 
1.55 E. B. 349. 

Annotations: — ^Distd. Woodall v. Hingloy (1866), 14 L. T. 
167. Consd. Dalton v. Angus (1881). 6 App. Cas. 740. 
BMd. Hide v. Thomborough (1846), 2 Car. & Kir. 250 ; 
Hmnphrios v, Brogden (1850), 12 Q. B. 739 ; RogtJi-s r. 
Taylor (1858), 30 L. T. O. S. 321 ; Solomon r. Vintners* 
Co. (1859), 4 H. &N. 585. 

1209. .]— Hide v, Thornborough, 

No. 1 409, post. 

1210. .]--Bogers V, 

1351, ante. 

1211. House built twenty years.]- Dodd 

r. Holme, No. J 3 77, a7}te. 

1212. .]- Brown v. 

3180, ante, 

1213. Grant by common 


TAYJ 4 OB, No. 


Bobins, No. 
owner.] -8nu- 

BHOOK V. Tufneu., No.' 225, ante. 

1214. Warranty of support — Grant of land for 
building purposes.]— Caledonian By. Co. v, 
8prot, No. 250, ante, 

1215. .] — SiDDONS V. Short, No. 258, 

ante. 

1216. .]— Bigby V. Benneti', No. 

259, ante. 


I B. Support of Buildings hy Subjacent Land, 
i 1217. Right to support -Omission from grant by 
I statute.] — Elliot v . North Eastern By. Co., 

' No. 1145, atitc. 

! 1218. House built over excavated land- - 

I Excavation existing for twenty years. | — (1) 

l^ltf.’a houses were built more than twenty yeai’s 
I ago upon honeycombed land, i.e., land underneath 
I & in the neighbourliood of whicli coal mines had 
j been worked. In 1802 d(4(s. becara<i the lessees 
i of an adjacent coal mine & worked it, & in 1804 
I G., the owner of land adjoining to immediately 
i intervening betwe^en pUf.’s said land & defts.’ 
i mine, recovered damages fi*om defts. in an action 

for an injury accruing fiom the sinking of his land 


PART X. SECT. 2, SUB-SECT. 3.— A. 

1214 i. Warrant!/ of support — Grant 
of land /<ir buildinft purpftaca .] — 

Sc defttt. wore adjoining ownorn of land. 
I*ltf8. derived under a grant, made for 
building puri>OH 08 , more than twenty 
yeuiu prior to the Injuries complained 
of. The grautoi'H w'cro the prodecessow 
in title of deft«. Subsequently to the 
date of the grant. Sc after the building 
of a ho\iHe by pltfB. on their land, a 
railway cutting wan inado near the 
locality ; but It did not appear that 
any iiijurj' was thon»by cauned to 
pllfH.’ house. Defts. having, however. 


piled large quantities of stones on (heir 
iHiidH, immediately adjoining pltfs.’ 
liou8«\ cracks apptJart?d in the walls 
of the latter, & pltfs. brought an netioii 
to recover damages caused by the 
ileprivatJon of the right- of support- : — 
field : pltfs.* right to support, whether 
aequired by gmut or piese.ription, was 
not in any way ofteetod by the altera- 
tion of circumstances caused by the 
making of the railway cutting. — ( iRkkx 
I*. Beij'WST Tiumw.ws Co. (1887), 20 
J.. R. Ir. 35.— IH. 

1214 ii. .] — ^^Vhere a grant 

of lands is uiude for a speciUed purpose, 


such us th(5 eonsti-uelion & use of a 
i i-alhvay, the gmut, in the absence of 
any contrarj' intention appearing cjc 
facie of it carries with it by implication 
a right to ivusonablc & nectJRsarj’ 
support for tlie Avorks tt) be made upon 
tlie lands by the subjacent strata or 
adjacent lands of the grantor, whether 
theses strata or lands continue to Ixjlong 
to the grantor, or are conveyed by 
him, subsequent to the date of tho grant 
to another person. — NowTii British 
Ry. Uo. r. Turners, Ltd. (1904), 
6 F. (Ct.. of Sess.) 900 ; 41 Sc. L. R. 
706 ; 12 S. L. T. 176.— SCOT. 
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reason of their workings. In an action for ; 
damages pltf.’s houses by their sinking in con- , 
jeequence of tlic mining operations of defts. under ! 
JG.^s land, the jury, in answer io four distinct | 
'questions by the judge, found that defts.* working | 
[caused the injury complained of; that such 
workings would not have caused it, or any pait ! 
of it, if the intervening gi*ound & the ground on 
which pltf.’s houses stood had been left in the 
^^lid ; that defts. so far knew the ground had not 
?n left in the solid that they ought to have con- 
^adc'd that their operations would be dangerous 
the houses ; that pltf.’s land & the adjoining 
fJt intervening land had been mined for more than 
JlWenty yeai*s, so as to make defts.* operations 
r^ngei*ou8 ; & a verdict was thei*eupon directed 
Ibr pltf. Upon a rule for a new trial, on the 
'ound of misdirection in telling the jury to con- 
._dcr whether the ground under pltf.’s land & under 
iSB.’s land was in the solid, instead of putting each 
point to them separately, & in not asking them to 
find w’liether defts. or the owners of the land knew 
of the excavations for twenty years : — Held : the 
iindings of the jury in answer to the questions put 
to them did not amount to establishing the fact 
of negligence on the part of defts., whicli was 
necessary in order to sustain pltf.’s verdict, &, 
lus the question of negligence had not been dis- 
tinctly put & answered by the jury, the iiile for a 
new trial must be made absolute. 

(2) Qu. : whether the existence of an excavation 
beneath land for twenty years is to cast upon the 
adjoining owner absolutely the support, of the 
land as if it were unworked land. — W oodall v. 
IIiNOLT^Y (18(56), 14 L. T. 167. 

1219. Grant by common owner .J — Uiciiakdh v. 
•Iknkins, No. 221, a^ite, 

C. Support of Building hy Building, 

1220. Whether building entitled to support 
From subjacent room.] — Busii ?•. Field (1580), 
Cary. 90 ; 21 E. K. 48. 

1221. .] — (Caledonian Ky. Co. u. 

SpiioT, No. 2.56, (tnic, 

1222. .] — Dalton v, Anouh, No. 1, 

ante, 

1223. From subjacent party wall.] — Defts. 

were tin* owners of two houses in a str(‘et, num- 
bered 38 A: 10, of a gateway under 40 & adjoin- 
ing 38. In 18.57 they demised the house No. 38 
for a tewn of 21 yeai*s, the lease containing a 
c<)venant by the lessee to repair all walls Ac jiaity 
walls belonging to the; prc'mises. In 18(5.5 Diey 
granted a hiase to pltf. of the liouse No. 40 for 
a term of eleven yeains, subject to a similar covenant 
to repair walls A: pai*ty walls. The wall on the 
side of the gateway separating it from No. 38 was 
a jiarty wall between the gateway A: the houst^ 
No. 38 to the height of the lirst floor. The hou.se 
of x>ltf.. No. 40, was built so as to extend in paii 
over the toj) i^f the gateway Ac to r«ist upon this 
paiiy wall between the gatow'ay Ac the hous(i 
No. 38, A: to be suppoHed by it. IMtf.’s covenant 
to repair did not extend to tliis wall, Ac there was 
no covenant by defts. to keep it in repair. In 
1874 it was discovered that the walls of that part. 
<>f 40 which was above the gateway were 

giving way. The damage wa.s owing to the failure 
of support from the party wall, wliich had bulged 
in consequence of the pressure upon it from pltf.’s 
promises : — Held : there was no implied covenant 


on the part of defts. to support pltf.’s premises, 
although it might be an answer to an action upon 
pltf.’s covenant to repair, that the i*epair had been 
rendered impossible by tlie neglect of some pre- 
cedent obligation on the part of dc*fts. — Oolebe(;k 

V. Girdlers’ Co. (1876), 1 Q. B. D. 231 ; 4.5 
L. J. Q. B. 22.5 ; 34 L. T. 350 ; 40 J. P. 506 ; 24 

W. K. 577, 1). C. 

See.y generally^ Boundaries, Vol. VII., p. 296. 

1224. Building not immediately adjoining.] 

— Sota:)Mon V, Vintners’ Co., No. 326, ante, 

1225. Building adjoining.]— Lismaitre v, 

Davis, No. 391, ante, 

1226. .1 —Tone r. Preston, No. 415, 

ante, 

1227. Right of support from adjoining wail — 
Weight may be imposed not endangering stability.] 

— Sheffield Improved Industrial & Provident 
Society r. Jarvis, [1871] W. N. 208. 

1228. Grant by common owner.! — B ichards 

V, JiosE, No. 223, ante, 

1229. — - — .] — lIowARTH V. Armstrong, 

No. 220, ante. 


Sect. 3.— DISTURBANCE OF SUPPORT. 

SUB-8E(7T. 1. — ^WlIAT AMOUNTS TO DISTURBANCE. 

Sce^ generally. Mines. 

1230. Substitution of artlflclal support for natural 
support.] — llowBOTiiAM V, WiLSON, No. 8, ante, 

1231. .] — (1) A man, who orders a work to 

be executed on his own promisees, lawful in itself, 
but from which, in the natural course of things, 
injurious consequences to his neighbour must bt^ 
expected to arise*, unless m(*ans are adopt(*d by 
whicli sucli ronsequenc<?s may b<» proveniejd, is 
bound to see to the doing of that which is necessaiy 
to prtjvent tins mischief ; Ac cannot relieve liimsedf 
of his responsibility by employing some one^ (jlse 
to do what is necessary to prejvent the act h(i had 
oi'dered (o be done from becoming wrongful. 
Pltf. Ac deft, were* respective* own<?rs of two ael join- 
ing houses, pltf. he*ing eniitlejel to Uie< supf)oi*(-, for 
his liouse, of ele*ft.’s soil. Deft, einployejcl a con- 
i.rae;tor te» j)ull down his house, t*xceivaie t.he^ 
foundalieins, Ac redmilel the< liouse* ; ihe^ coniTactoi* 
tx>ok the risk of su])pe)rting pU f.’s hemse*, as far as 
might be ntM;e*ssary, during ti‘e work, He to make* 
good any elaniage Ac satisfy any e^lairns arising 
therefeirm. l*lif.’s house was injureel in the pi*e)- 
gross of the* work, owing to the m<*ans taken by 
the contractor te) support it being insiilTiciont 
Held : deft;, was liable?, even if the? unele*rtaking as 
b) risk, eto., liad amounted, which it did rieiti, tei an 
eixpre*ss stipulation that the ce)ntractor shoulel do, 
as part of the works contracted for, all that was 
necessary to support pltf.’s house. 

(2) 3’he removal of se)il, to the siippoi*t of which 
an adjacent building or lane! may be entitled, is 
not in itself wrongful, Ac becomes so only wlieu 
damage to the aeljoining propeiiy re;siilts ; whence* 
it follows that if by artificial me*ariH of support the 
damage can be prevented, no causes of action 
arises (Gockburn, (J.J.). — Bower v. Ideate (1876), 
1 Q. B. D. 321 ; 45 L. .1. Q. B. 446 ; 35 L. T. 321 ; 
46 .r. P. 789. 

Aniuthitions A h to (1) Apprvd. Dalton r. AiigiiH (1881), 

ei App. C;aH. 740. Apld. Lemaitre< v. Davis (1881). 61 

1j. j. Gh. >78. ConBd. HurIjcsh r. I'ercival (1883), 8 App. 

CaH. 44.3.' Beld. Blrinlnprliani Corpn. r. Allen (1877), 

« Cb. 1). 5fH4 ; Burt r. Victoria Gravinfir Dock Ca. & Loneloti 


PART X. SE(rr. 2, SUB-SECT. 3.— C. 

1225 i. Whether huildmo erUitlrd to 
ffUjuioH -Jiu ilding adjoining. \ — Wbeiv 
an eaHcmcnt of BUpport is claimed l>y 


the owner of unet of two u'ijoinlriK 
hnxLSCs, which have uot a conn non 
origin, against the owner of the other, 
it must be Bhown that the owuer 
of the serviont tencMiient kiif?w, or 


had the mesnriH of knowing, that hi’* 
honwj was affording support to tlie 
other. — O atki.y v. Mauti.v, IJOeiOl 
2 1. it. 2«0.— IR. 
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Sed, 3 . — Diaiurhance of support: Svb-aecta, 1 2. 

Part XI, Sect. 1 : StA-aect. 1, A., B, <fc C.] 

& St. Katherine's Dock Co. (1882). 47 L. T. 378 ; JolUffe 
r. Woodbouso (1894). 10 T. L. H. 553 ; OdoU v. aovoland 
House (1910), 102 L. T. 602 : Selby v. Whitbread. [19171 
1 K. B. 736. Omerallif, Mentd. Whitoley v. P^por 
(1877). 46 L. J. Q. B. 436 ; Barham v, Ipswich Dock 
(Jomrs. (1885). 54 L. T. 23; Hardakor v. idle District 
(Jouucil. I1896J 1 Q. B. 335 ; Penny v. Wimbledon U. G. 
(1899), 68 L. J. Q. B. 704 ; Oribb v. Kynoch. [1907J 2 
K. B. 548 ; Cox v. Coulson, [19161 2 K. B. 177. 

1282. Whether must cause appreciable damage.] 

— Smith v. Tiiackeuah, No. 1147, ante. 

1233. .] — A railway co. constructed a rail- 

way on the level across a highway in the district 
of which the relators were the urban sanitary 
authority. Subsequently defts. worked coal mines 
in a proper &> usual manner beneath the highway, 
with a result that a gradual & uniform subsidence 
to the extent of about ten feet veriically took 
place in the highway, railway, & surfounding land. 
No actual damage was done to the highway 
thereby, nor was it i*endered less convenient ; but 
the railway co. placed ballast under the railway 
so as to maintain it at its original level, with the 
result that an embankment was fonnod obstruct- 
ing the use of the hignway. In an action against 
defts. for damages for the obstruction to the high- 
way : — Held: (1) defts. were not liable; (2) 
assuming the highway to be repairable by the in- 
habitants at large, & tlH*i*efore vested in the ndators 
under Public Health Act, 1875 (e.. 55), s. 14S). the 
subsid(‘nc(^ of the highway having been substantial. 


the relators, notwithstanding that they had 
suffered no appreciable damage by reason of such 
subsidence, were entitled to judgment with 
nominal diamages for the injury tio their pro- 
prietary right. — A .-(3. v. Conduit Colliery Co., 
[1895] 1 Q. B. 301 ; 04 L. J. Q. B. 207 ; 71 L. T. 
771 ; 69 J. P. 70 ; 43 W. R. 366 ; 11 T. L. H. 57 ; 
16 R. 267, D. C. 

AnnoUiiwM :—As to (2) Reid. Wodnesbury Corpn. u. Lod/fo 
Holes Colliery Co., [1905] 2 K. B. 823. Generally, Mentd. 
Weld-Blundell v. Stephens, [1920] A. C. 956. 


Sub-sect. 2. — Remedies. 

1234. When cause of action arises — Whether 
from time support withdrawn or from occurrence 
of damage — Statute of Limitations.] — Gtllon v. 
Boddington, No. 1352, post. 

1235. — .] — Rowbotham v. 

Wilson, No. 8, ante. 

1236. .] - Hall v. Norpouc 

(Duke), No. 1378, post. 

1237. Must be appreciable damage.] — 

Smith v. Tiiackerait, No. 1147, n7ite. 

Assessment of continuing damage.] - See 
Damages, Vol. XVII., pp. 00, 91, Nos. 77-82. 

Assessment of prospective damage.] - See 
Damages, Vol. XVII., p. 91, Nos. 83-8.5. 

Legal proceedings generally.! -Sec Part XII., 
Sect. 2, sub-sect. 2, poat. 


Pari XI. — Miscellaneous Easements. 


SiiJCT. 1.— AIR. 

Sub-sect. 1. — Right to Fiu2k and Unin- 
terrupted Passage op Aik. 

A. In (leneiml, 

See^ generally t Part VII., ante. 

1238. Distinguished from easement of light.] — 
Bi^nd V. Mosely (1587), cited in 0 Co. Rep. at 
p. 58 a ; 1 Bulst. at i)p. 1 15, 116 ; Hut. at p. 136 ; 
77 E, R. 817 ; anb nom. Mosley v. Ball, Yelv. 
at p. 216. 

Aniwtoiione : — Consd. Dalton v. Angus (1881), 6 App. Cos. 
740 ; Ghantoy r. Acklaud (1897). 13 T. L. K. 237. Refd. 
JiiiffhoB V. Kuino (1612), Ymv. 215 ; Cmas v. Lewis (1824), 
2 B. & C. 686 ; Bca v. Sliuard (1837), 6 L. J. Ex. 1 25. 

1239. Grounds for injunction.] — C ity 

op London Brewery Co. v. Tennant, No. 475, 

ante. 

1240. — ^ — .] — Baxters. Bower, No. 984, 

ante. 

IS. Eortent of Right. 

1241. Whether right to general passage of air — 
To mill.) — G oodman & Gore’s Case (1613), 
Godb. 189 ; 78 E. R. 115. 


1242. .] — Traiiern’s Case (1613), 

Godb. 233 ; 78 E. R. 135. 

AunoiaiUm ; - Refd. Webb r. Bird (1863), 13 C. B. N. S. 841. 

1243. .]— Anon. (1621), Win. 3; 

124 E. R. 3. 

A fi notations : — Refd. B. r. Puppineau (1726), 2 Stra. 686; 
Wobb r. Bird (1862), 8 Jur. N. S. 621. 

1244. — .]— Webb v. Bird, No. 364, 

ante. 

1245. Obstruction to chimney.] — F light 

V. Piiovis (1859), 33 L. T. O. 8. 122. 

1246. .] — Bryant v. Lepever, No. 

319, ante. 

1247. .] — (1) No action will lie for 

the erection of a building winch causes a chimney 
to smoke in prtiiniscs upon adjoining land ; & 
a demise of a dwelling-liouse does not by implica- 
tion grant any right to the free passage f)f air or 
smoke from the sauui over adjoining land of the 
p.*antor. (2) ’i’he qut»stion whether a mtgor. is 
in such possession of rents profits of land as will 
entitle him, under Jud. Act, s. 25 (5), to bring an 
action in respect of such land is to be determined 
by reference to all the circumstances of the case, 


PART X. SECT. 3, SUB-SECT. 2. 

p. When cause of adion arises .] — 
JleUt : if tlio princlplo of lateral Hupport, 
which iJitivuils us between adjofninsr 
proprietors, applies os betwoon a 
private owner & the ninnicipul oorpn. 
owning or controlliniT the municipal 
hiffhwuy, tlic risrbt Is to damoKos when 
sntlered by reason of the withdrawal 
of that support, & not before. — 
FOllHTKKV. Medicink Hat Cm’ (1914), 
28 \V. L. B. 685 ; 6 W. W'. B. 548 ; 
17 D. L. B. 391.— CAN. 

q. Action for damages — Alainiain- 
able by tenant of buildiny damaged .] — 
All action against the proprietor of 
mljoiniug loud for damage done to a 
building by the removal of the lateral 
support ulTorded by such adjoining 


laud, may bo maintained by the tenant • 
of the building. — ^M cCann v. Cuibuolm I 
(1883), 2 O. B. 506.— CAN. ' 

|.. Whether actual damage 

necessary.] — No actual damage is 
necessary to suppoit an action for the , 
disturbauco of an easement of support j 
for a building. — Bamakrishna t*. 
Bektiiarama (1914), 1. L. B. 37 Mad. 
527.— IND. 

8. Danger actual or imminent 

I nreessaiy.] — ^Whorean owner excavates 
I land adjolnli^ that of a neighbour 
no action w’ilT lie against him unless 
thereby danger actually has been 
caused or has become imminent. — 

I ChiNTRAL 8. A. BYS. r. GBLDRXnUlS 
I Main Beef (1. M. Co., Ltd. (1907), 
T. H. 270.— S. AF. 


PART XI. SECT. 1. SUB-SECT. 1.— B. 

t. Whether right to general passage 
of air — Sufficient for sanitary purposes 
— Passage of current of wind — Cannot 
be acquired by prescription.] — The 
owner of a houso cannot by prescription 
claim to bo entitled to the free & un- 
interrupted passo^ of a current of 
wind. Ho can claim no more air 
than what is sufficient for sanitary 
pnnioscs. — Barrow v, Archer (1864), 
2 ^*de, 126.— IND. 

a. Co-extensive icith rigid to 

light — Interference must amount to 
nuisanci’ to be actutnablc.] — The right 
of air is co>extonsive with the right to 
light . To give a right of action, either 
prior or subsequently to Limitation 
Act, 1871, in a case, where there is no 
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. by the possibility of doing justice upon the 1250. .] — Babs v. Gregory, No. 382, 

'isting record between all parties interested, ante. 

liere the owner of the equity of redemption suing 1261. Prescription Act, 1832 (c. 71), s. 2.] 

r damages for obstruction to light & .air had — Harris r De Pinna, No. 850, ante, 

•anted a second mtge. witli power to the mtgee. 1252. — Grant of land in general terms.] — 

^ collect the rents, & both mtgccs., though AmiN v. Latimer (^lahk, Mdiuiiead &; Co., No. 
^dining to be joined in the action, had expressed 20i , ante, 

aeir readiness to give all requisite discharges to 1253. Immemorial user.] - Cu astby v. 

. — Held : the mtgor. could maintain the Ackiand, No. 121:8, ante, 

3 tion in his own name, but the damages recovered 1254. Passage to definite aperture— User more 
ust be paid into ct., to await the execution by than thirty years.] — Haij. v, JjKtipirld Brewery 
le nitgees. of a discharge of all claims by them Co., No. 33», ante. 

]:ainst deft. — B ennett v, Hughes (1880), 2 1256. Grant of land in general terms.] — 

\ L. R. 715, D. C. . AiiDTN V, Latimer CIt.ark, Muiriieao A Co., No. 

1248. .] — A right to have air come over a 204, ante, 

3 ighbour*s land in a particular channel to a 1256. May be acquired by prescription.]— 

articular place may be established by immemorial (1) A right to the access of air to a defined apertures 

ler ; but in the absence of actual contract, no over a servient tenemont may be acquired thougli 
ae can claim a right to liave the general current there is no doiinod (‘channel over the servient teni?- 
f air over his neighbour’s property to his pro- nient through which the air flows. (2) Tlie grant 
erty kept uninterrupted. of such a right may bci implied from general words 

Pltfs.’ house was in a terrace fronting east, in a conviiyance of a biiUding fi-om a grantor 
left.’s house adjoined it & was the most northerly entitled in foe to tlie adjoining land though such 
ouse in the terrace. On the north was an open land is subjc^ci a lease. 

quare. Along the back of the terrace was a space On Jan. 19, 1905, the 11. Co. conveyed to the 
8 feet wide, bounded on the west by a high wall, pltf. in fee a i)iece of land with a stahh* on it,. 
^ divided into yards to the terrace houses. The stable was vcsntilated by a.pei‘tim.*s to wliich 
Ippositi) to pltfs.* house at the back was a urinal the air had access oyer an open yard whicli 
sed by a great number of people, & the con- co. own('d in fee subjtict to a lease for a L^rin of 
enicnces of the houses in the terrace were venti- which 28 yciU’s were imexpired. On Aug. 3, 1905, 
ited at the back. Deft, raised by sixteen feet a the co. conveyed the yiU'd to deft., the lessees 
nw building which formed the northern boundary joining to merge the term. I left, put up a hoarding 
f his yai3. This erection to some extent entirely closing the ventilators of tlu? stable ; - 
.arkened pltfs.’ ancient lights & caused a stagna- Held : on the principle of delegation fiem .a 
ion of air in their yard, so that the exhalations grant, neither the co. nor deft, as their assign<5e 
.X)m the urinal & convcnienctss were not carried could erect anything on the yard whicli prevented 
(ff, k i)lifs.* house became Itjss healthy through the use of tlie stable as a stable. A mandatory 
'^ont of ventilation. The judge considered that injunction granted to remove the lioarding. 

interference ■with light was trifling & might be (3) The rule that a man may not deiogato fr<im 
Wi>ensated by £10 damages, but that the inter- j his ^'ant is a rulcj of law ^ not a rule of equity at 

)rencc with ventilation was serious ; & grani(*d an | all. I do not think it depends upon an impli- 

> junction against the continuance of the new cation of a covenant on the part of the grantor 

uilding HeW : as the exhalations had not , (Nevilt.e, J.). 

Jriseri from any act of deft., the stagnation in I (4) The right to light & tlui right tcj air ilimugh 
Itfs.’ yai’d caused by deft.’s new buDding wiis not ' a partuuilar aperture in a house or building on the 

ctionable either as an interfercmc(! with a legal j dominant t<*nement is capable of being acquired by 

•ight or as a nuisance, & the injunction must be ! prescription (Neville, J.). — (Uble v. Bryant, 
iscljarged. ! LH>08J 1 Vh. 259 ; 77 L. J. Ch. 78 ; 98 J.. T. 98. 

Although Prescription Act, 1832 (c. 71), does I Annotations : - As to (2) Reid. Schwann v. (^ottou, 

ot apiily to air, a right to have it come over , 2 (Jh. ; WoHtwood v. lloywMod, [i»2i j 2 Ch. lao. 

nothor’s land, in some delinitc direction to some ; Extraordinary user.) - See No. 917, ante, 

mrticular place can be established by what Is r* a • r i? - i 

called immemorial user, or by user which m.ay Acquisilion of Right, 

lave had for its origin some lost grant or agree- 1257. By express grant or covenant.] -Moore 
nent binding on the owners of the servient ' v, Kawhon, No. 511, ante, 

nent (Lindley, L..T.). 1258. .J- -Bryant v, Lefever, No. ;D9, 

The law will not imply a grant except it is ; ante, 

>f something definite. The undefined passage of ! 1259. .] “irAf.i.v. LrciiFi eld Brewery Co., 

ir is too vague (Lopes, L.J.). — Chastey v, Ack- ' No. 339, ante, 

.AND, [1895] 2 Ch. 380 ; 64 L. J. Q. B. .523 ; 72 | 1260. By implication of law.]— Hall v. J^ioh- 

T. 845 ; 43 W. B. 027 ; 11 T. I.. R. 460 ; 39 | piki.d Brewery Co,, No. 339, ante. 

k)l. Jo. 582 ; 12 R. 420, C. A. ; varied on appeal, | 1261. .1 — BKNNKT'r v. JIijoiieh, No. 12 17, 

1897] A. C. 155, H. L. ' ante. 

dnnotation : — Reid. Davis v. Town Properties Investinont ; 1262. •] — Aldin v. IjATIMKR Claue, Mujjfc- 

Corpn., 11003] 1 Ch. 797. ' Hkad & Co.. No. 261, ante. 

1249. Passage through defined channel — For l 1263. By presumption of lost grant.] -B ash v. 

’entilation.] — Gale v. Abbott, No. 889, ante. Oregorv, No. 382, a7tte. 

express contract on the subject, for ' south breeze as such —Dkuii&Lonuon »favo pltf. a rljjht to the coluiim of air 
u interference with the access of air , Bank r. Hkm Lal DuiT (1 kk 7), 1. L. K. ! above them : -//rW ; deft., belnsr the 

o dwcUins-houses by buildinir on 1 i Calc. 839.— IND, 1 owner of the soil, was entitled 

djoining land, the obstruction must ^ above it & the diminution 

>e such as to canse what is technically b. Kncroarhu^ent hi/ rtro- in his rights hy rf^ason of the beams 

‘^ed a nuisanco to the house ; in trusiun of beutns ’-No riuht to oir w^ve , did not extend lieyond the protrusion 

»ther words, to render the house unlit h- Pltf. ’s beams ovcihunif deft. *b , of the beams themselves.— H a.nchou 

^^JlieordlnaiT purposes of habitation soiJ & deft. erecb?d a building, which , Sha.vji t?. AnpuLAUifAi MmiAinut 

r business. There is no such right as overhung those beams. A <pi^tlon 1 (1901), 1, L. It. 28 Horn. 428.-~-lMD, 

- right to the uxilnterniptcd flow of i having arisen as Uj whether the licains '< 
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Sect. 2. — Deposits and erections on and over servient 
teneme nt. Sect s. 3, 4 5 ; Sub-secfs. 1, 2 3 .] 

L. J."Chr2h ; 48 L. T. 297 ; 47 J. P. 617 ; 31 
W. R. 488, C. A. 

Annotation : — Retd. Swainston v. Finn & Metropolitan Board 
of Works (1883), 48 L. T. 634. 

1284. To deposit rocks upon foreshore.] — The 

predecessor in title of deft*., who was the owner of 
land adjoining the foreshore which had been con- 
veyed by the Crown to pltf. more than twenty 
years before action brought, placed rocks & piles 
upon a certain part of the foreshore belonging to 
pltf. for the purpose of protecting a house upon his 
land from the encroachment of the sea : — Held : 
the question of dispossession was one of intention ; 
the rocks were placed upon tlie foreshore by dcft.’s 
predecessor, not in order to assort a title to the 
ownership of the soil, but as ancillary to the use 
by deft, of his own property — ^namely, for its 
lirotoction from the sea ; pltf. had never been dis- 
possessed, & had therefore a right to the land in 
question, subject to the right of deft, to an ea^- 
ment over the land for the jiurposo. of protijctirig 
his house from the sea, by means of meks & piles ; 
placed on the land. — Pmi.poT v . Hath (llior)), 21 
T. li. U. (134 ; 49 Sol. Jo. «18, (J. A. ; affy. (1904), 
20 T. L. K. 589. 

Annotation : — Refd. Bcaufcni r. AIrd (lOOJ), 20 T. L. It. 602. 


1287. .] — Pltf. was the owner of certain 

premises, the eaves of which projected over 
adjoining land of deft.’s, &; had become entitled 
by length of user to have the rain-water drop from 
such eaves on to deft.*s land. Pltf. in rebuilding 
his premises carried the wall abutting on deft.’s 
land to a slightly greater height than before & 
consequently raised the height of the eaves from 
the ground to the same extent ; — Held : in the 
absence of any evidence that a greater burden 
was thrown on the servient tenement by the 
alteration, the easement was not thereby destroyed, 
& pltf. was entitled to the right of eavesdrop tix)m 
the premises as altered. — Habvey v. Walters 
(1873), L. R. 8 C. P. 162 ; 42 L. J. 0. P. 105 ; 28 
L. T. 343 ; 37 J. P. 343. 

Annotation : — Mentd. Clarko v. Somersetshiro Draiuago 

Comrs. (1888), 57 L. J. M. C. 96. 

1288. Discharge through drain into common 
sewer.]— Pyeb v. Carter, No. 210, ante. 


SEcrr. 1.— FISHERIES. 

See PiSlIElUES. 


Sect. 5. -NUISANCE. 


HEcrr. 3.— EAVESDROPPING. ! 

See, ycmrally, Nuihancje. 

1285. Effect of alteration of user - Discharge 
through spouts.] — The occupier of a house who | 
has a right b) have the rain fall from the eaves of ; 
it up(m anoth(*r man's land cannot put up spouts j 
to collect that rain & discharge it upon such land | 
in a body. — Reynolds v. Clarke (1725), 2 Ld. | 
Haym. 1399 ; 1 Htra. 034 ; Fortes. Rep- 212 ; 

8 Mod. Rep. 272 ; 92 10. R. 410. 

Anmdaiiom : ’ -lAeM. CJhU*h v. Bayley (1766), 2 WIK 31,3 ; i 
ScoU. r. Shepherd (1773), 3 WIIh. 403 ; Day v. Edwardu i 
(1794), A Term Jlep. 648 ; O^lo r. BarticH (1799), 8 Term i 
Jlcp. 188 ; Learner. Bmy (1803), 3 East, .093 ; Hopper r. i 
Heevo (1817), 1 Mooi-e, C. P. 407. 

1286. Increase of height of wall.] — . 

Thomas v. Thomas, No. 530, ante. 


SuB-SKcrr. 1. — In General. 
tSee , generally , Nuisance. 

1289. Acquired by twenty years’ user.]— By 

lapse of time, if the owner of the adjoining tene- 
ment, which, in the case of light or water, is 
usually called the servient tenement, has not 
resisted for a ptiriod of twenty years, then the 
owner of the dominant t-enement has acquired 
the right of discliarging the gases or fluid, or 
sending smoko or noise from Ids tenement over 
tlie tenement of his neighbour (Lord Romilly, 
M.R.). — Crump r. Lambert (1807), L. R. 3 Eq. 
409 ; 15 L. T. 000 ; 31 J. P. 485 ; 15 W. R. 417 ; 
OH appeal , 17 Jj . T. 133, L. ('J. 

Annotaiionn : -Refd. Colls lloiiio & Colonial Stores. 
[1901] A. r. 179. Mentd. Inchbald r. Hobinsoii, Inch- 
bald r. HarrliiKton (1868), 20 li. T. 109; Koskell r. 
Whitworth (1871). 19 W. ll. 801; Chibnall v. Pan! 


PART XI. SECT. 3. 

e. Ilow arfiuirrd — Lonn vttcr — } 
Cotdmrt. 1 - Doit., by a user of inoiv i 
than twenty yeai's. hod at^qiilrt'd the i 
rlKht to hav(' the eaves of Ills bani . 
project over the lino of ]>ltf.*8 land : — ' 
Jldti : this jiave deft, nothing moix^ j 
than an euscnicnt. — Wood v. Hibson i 
(1897), 30 N. S. 11. 16.— CAN. 

f .] ™ Pltf. & ! 

ileft. wei*o owners, inspect ively, of two 
adjoining houM>s huvini; a spaet' ' 
l)etwc*eii them ludonKinK to pltf. 
Pltf. built, a new sl4)ivy to his honM\ j 
with a roof overhaimrinK tlio i*oof of ' 
fleft.’s hoiiw?, A' to an easement us 
HffaliiHt deft, of eoiupellliiBr deft, to 
receive upon the roof of bis house the 
mill-water which llowed frtmi the nowlv 
orecU'd mof of pltf : — Heltl : idti. 
could only havt' acqulivd such oose- 
jnent cither by contract or proscription, 
on neither of which did he ivly. — , 
MUUANI.AT. JkCHAND V. AMRATJ.AT. I 
BACiUfi Das (1878), 1. L. It. 3 Bom. 
174.— IND. 

g. llenmiu for ilis- 

fw^ner.]- Whom pltf. *8 eaves hod 
projected over derts,* roof, which 
tested on a common wall, for more 
than thirty years, & pltf. had thus 
aoQUlrod a right to have the water 
carried from his roof on to dcft.*H roof, 

&. w^horo dofts. mlsed the common 
wall & removed nltf.’s oaves : — IlcUi : | 
pltf. was entltleu to relief either by 


damages or injunction. — N asaudhai ; 
AirMKunnAi r. Badrudin (1892), I 
1. L. 11. 16 Bom. 633.— IND. ! 

h. J?// ffrant.] — PUf.’s pre- , 

dee. 08 sor in title built t wo housoK with | 
u passageway between them, ^ the ' 
eavestrough & part of the oaves of , 
deft.’H house projecting over the i 
passageway. He then ctmveyed to 
deft.V prodoci'ssor in title the w'estorly : 
bouse, ** with the privilege & use of ! 
the projooUon of the roof ... as at , 
present oonstructed , ” & covenanted for ; 
the quiet Si undisturbed enjoyment of 
the projwtion, 4c that, on any sale or I 
conveyaiico or the house to the east, ' 
ho Avould save & reserve the right 
. . . to such projection.’* Subse- ! 
quoutly ho convoyed the easterly 
house, with the land liotwoon the two : 
houses, to pltf., ’* subject to the right 
... to the use of tho projection .... 
as at present constructed : — field : — ' 
deft, was not boimd to prevent the 
snow Si water discharged from tho I 
ciouds upon his roof from fcdling from i 
it upon pltf. *8 laud, & the easement of ' 
shedding snow Sc water, as hail boon > 
done over siuoo deft. ’a house was built, j 
was necessary to tho reasonable enjoy- < 
nieiit of the property gmntc-d. — H all ! 
V. Alexandra (1902), 22 (J. L. T. 178 ; < 
3 O. L. II. 482 ; 1 O. W. H. 204.— 1 
CAN. 

k. Ancient right .] — If a party 

has ancient right to tho disohoigo of 


water from his roof on a certain piece 
of land, it is not cunipetoiit for a pui*- 
chaser of the land to exercise his right 
thereto in such a manner as to interfere 
with the easement, & impose the trouble 
& cxpeiiBC on the owner of the easement 
of procuring some new mode of dis- 
charge. — SiiKO Nauth Stnqh V. BlH- 
HONATH tfiNuu (1867), 2 Agra, pt. 


1 . tr nui rttnsiuuies. I — me iiiam- 
tcnancc of tho roof or oaves of pltf. ’a 
house projc'cting over a small part of 
deft. *8 laud served only to retain in 
the owner of the paper-title an easement 
to continue tho projoctiou. — D e Vault 
r. Kobikson (1920), 48 O. L. R. 31 ; 
54 D, L. R. 591 ; 18 O, W. N. 328.— 
CAN. 


m. .] — The possessiou of a 

pODoh or oaves for discharge of water 
overhanging deft.’s laud is an easement. 
— t^llOTALAL HiRACJIANO V. MaNILAL 
Gaualdhai (1913), 1. L. R. 37 Bom. 


PART XI. SECT. 6, SUB-SECT. 1. 

n. Whether aequireable.] — Deft, ob- 
structed the tlow of water, etc., 
from pltf. *8 yard, whereby pltf.’s yard 
became Hooded. Pltf. claimed a right 
by prescription to have tho water of 
his yard flow through doft.’s yard : — 
Held : there could be no easement of 
a uulBance. — Cronin v. O’Shea (1896), 
30 I. L. T. 436.— IR. 
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(1881), 29 W. R. 536 ; Grosvonor Hotel Co. v. Hamilton 
(1894), 9 K. 819; Lyons v. Wilkins, [1899] 1 Ch. 2.55; 
Uushmor e. Polsuo & Alflcri, [1906] 1 C!h. 234 ; Dosworth< 
Smi^ V. Qwynnos (1919), 122 L. T. 15. 

1290. Abatement by local authority — Nuisances 
Removal Act, 1865 (c. 121), s. 12.] — F., the owner 
of six houses let to yearly tenants, made a drain 
from them by leave of the owner of adjoining 
land through his land into a watercourse on W.’s 
land, where the drainage became a nuisance : — 
Held : an order under the above sect, was rightly 
made on F. — ^Brown v. Bussell (1868), Ij. R. 3 
Q. B. 251 ; 8tib nom. Brown r. Bussp:ll, Fran- 
coMB V, Freeman, 9 B. & S. 1 ; 37 L. J. M. O. 05 ; 
18 L. T. 10 ; 32 J. P. 196. 

Jnnotations : — Mentd. lliohmond Union Guardians t'. St. 
Paurs (1868), 18 L. T. 622 ; St. Ilolcns Chomical Co. v. 
St. Helens (Jorpn. (1876), 1 Ex. D. 196 ; Scarborough 
Conm. V. Scarborough It. S. A. (1876), 1 Ex. 1). 3i4 ; 
Kiddell v. Spoar (1879), 40 L. T. 130; Fordoni v. 
Parsons, [1894] 2 Q. B. 780. 

See, also, Part XII., Sect. 2, sub-sect. 1, jwsL 


Sub-sect. 2. — Noise and Vibration. 

See, (jeaerally. Nuisance. 

1201. Whether twenty years’ user necessary.] — 

111 case for a nuisance to pltf.’s occupation of his 
dwelling-houses deli, pleaded that he had possessed 
liis workshops for ten years before iiltf. became 
possessed of his term in the dwelling-house, & had 
there caiTied on his trade without complaint from 
the occupiers of pltf.’s house : — Held : the plea 
should have shown a holding for twenty ycare. — 
Elliotson V. Feetham (1835) 2 Bing. N. C. 134 ; 

1 Hodg. 259 ; 2 Scott, 174 ; 132 E. K. 53. 
Annotations: — Consd. BUbb v. Hall (1838), 4 Bing. N. C. 

183 ; Crump r. Lambert (1867), Jj. It. 3 Eq. 409. Reid. 

Inchbald v, ItobinHcn, liichbald r. Ban'ington (1868), 

20 L. T. 109. 

1292. Burden of proof.] -A private hotel 

kejjt by pltf. adjoined a house, the gitjjund floor of 
which had for twenty years been used as a livc;i*y 
stables without causing annoyance to him. In 
Feb. 1871, deft, became 1-cnant of the lati/cr 
premises, & made certain alterations in a st/able 
which was sepai*ated from pltf.’s dining room by 
a party wall only, & had up to that time been 
chiefly used as a coach-house. In place of tlie 
wooden mangers therein, which ran at- right 
angles to the said room, deft, put up m)n mangesrs 
parallel with, & aiflxod to, tlui i)ariy wall ; for 
halter ropes he substituted imn cliains ; he laid i 
down a pavement of a more resonant Hiibstance 
than that forming the previous floor, A, having 
rearranged the stalls as loose boxes, kept stsveral 
horses in them. The consequence of those changes 
was that the movement of the horses ciHiated an 
intolerable noise & vibration, which disturbed 
the quiet of pltf.’s house, drove away his lodgers, 
A well nigh ruined liim. In Jan. 1872, he tiled 
a bill to restrain deft, from continuing tlui nuis- 
ance : — Held : no prescriptive right to use the 
stable so as to occasion annoyance had been 
acquired, & an actionable nuisance was committ<jd 
causing serious injury to pltf., who was thendore 
entitled to an injunction, damages, & costs. — 
Ball v. Hay (1873), 8 Ch. App. 467 ; 28 L. T. 
346 ; 37 J. P. 500 ; 21 W. K. 282, L. C. & L. J J. ; 
siibseqtterU proceedings, 30 L. T. 1, L. 0. & Ij. J J. 

Annotaiiona : — Confd. Broder r. .Saillard (1876). 2 Cb. I>. 

692. Held. Dyass v. Bettam (1885), 2 T. L. li. 88 ; 

Harrisoii v. .Southwark &. Vauxhall Water Co., [J89IJ 

2 Ch. 409 ; Howland r. Dover Harbour Board (1898), 


14 T. L. 11. 355 ; SandorB-CJark r. GroBvouor Mansions 
C-o. & AUeesandri, 11900] 2 Ch. 373 ; A.-G. v. Colo, 11901] 
1 Ch. 205 : Rushmor v. Polsuo & AUlorl, 11906] 1 Ch. 
134. Mentd. Reinhardt v, Montastl (1889), 42 Ch. D. 
68'. ; OdoU r. aoveloud Houbo (1910), 102 L. T. 602. 

1293. .] — Sander v. Manley & Kogerh, 

[1878] W. N. 181. 

1294. Actionable nuisance during period 

of user.]— Sturges v, Bridgman, No. 57, ante. 


Hub-sect. 3. — Smoke and Offensive Smells. 

1295. OiTensive smell Whether twenty years’ 
user necessary.] — To an action of nuisance for 
carrying on th<^ business of a tiillow chandler, in 
a messuage adjoining the messuage, of pltf., it is 
no plea that deft, was posH(»sst'd of liis messuage 
& tile business was carried on, before pltf. became 
possessed of occupied the adjoming messuage. 

Pltf. came to the house he occupies with all the 
; rights which tlu^ common law alTords, oiu? of 
tlunn is, a right to wholesome air. Unless deft. 

. sliows a prescriptive right to carry on liis business 
ill iht! particular place, pltf. is cniitl(*d to judg- 
ment (Tindal, C.J.). 

Tlie smells &• noises of whicli pltf. (U)tnplaitis 
are not halloW(*d by prescription, At undcT t his plea 
deft, cannot justify their continuance (Vaitoiian, 

J.). 

Semble : twenty years’ user will legalisi' the 
i nuisance. — Blish v, II au. (1838), 4 Bing. N. (J. 
: 183; 6 Bowl. 442; 1 Ai-ii. 19; 5 Scott, 500 ; 
, 7 L. J. U. P. 122 ; 2 Jur. 110 ; 132 E. B. 758. 

i 1296. — .] — (Jase for annoying pltf. in 

the enjoyment of his house, by causing ofTensive 
, smells arise near to, in, & about it. Plea, 
: enjoyment <is of right for twciiity years of a inixtui 
! on (left.’s land contiguous At ueiu* to ])ltf.’s house, 
' whereby, during all that lime, ofTensive stnells 
' necessarily At unavoidably arose from the said 
mixen. On ti. traverse of tluj right, deft, had a 
v(jrdict \ - 'Hvld : the plea was bad, At pltf. entitled 
to judgment yam ohsUtnie, for it did not show a 
right t-o cause olTerisivi! HTn(!llH in jiltf.’s premises, 
nor that any smells liad, in fact-, been used t-o pass 
beyond the limits of doft.’s own land. 

’I’hcire is no claim of an ousernent, uriless you 
make it appear that the ofTensive smells had 
been used for twent y years to go over to pltf.’s 
land (UoRD Denman, O.J.). — Flight r. ^'homaw 
(1839), 10 Ad. At El. 590 ; 7 Dowl. 741 ; 2 Per. At 
Dav. 531 ; S J.. J. Q. B. 337 ; 3 Jur. 822 ; 113 
E. B. 224. 

Annotation : — Coosd. O’Brini r. Eiirjgbt, (1867), 15 W. Jl. 

637. 

1297. Smoke Whether twenty years’ user neces- 
sary.] — To a declaration in (iosi? for an injury 
arising from smoke issuing out of deft.’s factory 
chimneys, deft, justified, under a prescriptive 
right to have tlu; smoke issuing fixiin the chimneys. 
I’his plea was travei'sed, At pltf. new assigned. It 
was proved that one of the chimneys whence tlie 
smoke issued had been erected for moni than 
20 years ; — Held : upon the issue, raised by the 
traverse to this jilea, deft, was entitled to have 
the vcjrdict entered for him.— Benneit v, Tuomp- 
BUN (1850), 6 E. At B. 683 ; 25 L. J. Q. B. 378 ; 
27 J.. T. O. S. 202 ; 2 Jur. N. S. 613, 670 ; 4 W. B. 
594, 609, 614 ; 119 E. K. 1018. 

Annotation : — Mentd. Kuapinau v. ITycr (1857), 26 L. J. Ex. 

143. 

Sec, also, Nos. 319, 1217, ante. 


PART XI. SECT. 5, SUB-SECT. 3. 

o. Smoke — IIow acquired ,] — Tbo 
definition of oasement in Easoraent i 


Act, 1882. fH ui<lc ciioiigh to cuibraw.* 
a right to (liacbaigc Hirioko over ad- 
ioinuig land. Sc h. 28, cl. (d), ftxproBHly 
rccogiilBCH the light to iiollute air 


us a right capable of being lu quirod 
by prcjHcriptfon. — KASHfNA'ni Dada 
Hhknu'I r. Narayan (1897), 1. L. 11. 
22 Bora. 831.— WD. 

N 2 
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Sect, 0,— PEWS AND VAULTS. 

Pews.] — See Ecclesiasticai. Law. 

Vaults.] — See Burial & Cremation, Vol. VII., 
pp. 620, 630, 663, Nos. 92-103, 300. 


Sect. 7.-PRIVACY. 

1298. No easement can be acquired by user.] — 

lliCHARDSON V. Taylor (1604), Comb. 242 ; 90 
E. li. 464. 

1299. .] — Chandler v, Tuomi’son, No. 993, 

ante, 

1300. .] — Turner v, Spooner, No. 902, 

ante, 

1801. — — .] — Tapling V. Jones, No. 811, 
ante, 

1302. ■ - .]-' Tlio law does not recognise any 
easement of prosiject or jmvacy. — B rowne v. 
Flower, 1 19111 3 Fh. 219; 80 L. J. Ch. 181; 
103 L. T. 657. 

AmioUdUm : — Mentd. Hunnur v, Jiiifiliil (NiKcriu) Tin 

AroiiK. [10211 1 Ch. 200. 


SiSCT. 8.— PROSPECT OR VIEW. 

1303. View from house — Whether easement can 
be acquired.]— Ai.DiiKD’s Case, No. 901, a7itc, 

1304. .| — An action will not lic^ for 

building a wall, by means of wlucL a j)mspfct is 
destroyed. — Knowles v, Kicuardhon (1670), 
2 Keb. 642 ; 1 Mod. Jtep. 5.6 ; 86 E. II. 727. 
AniwUdUm Mentd. ChaRtoy r. Arkla><il (1805), 72 L. T. 

81.5. 


i 1306. .] - - Arnold v, Jpjpferson 

(1697), Holt, K. B. 498 ; 3 Salk. 247 ; 90 E. R. 

! 1174. 

I Annotation Mentd. Haunaiii t'. Muckett (1824), 2 1). & C. 
I 034. 

I 1806. .] — But now you come in a 

I very special & particular case on a particular 
i right to a prospect. I know no general rule of 
■ common law which warrants that, or says, that 
building so as to stop another’s prospect is a 
nuisance (Lord Uardwicke, L.C.). — A.-G. v. 
Doughty (1752), 2 Ves. Sen. 453 ; 28 E. II. 290, 
L. C. 

Annotatwna : — Consd. Dalton r. Aiiffus (1881), 6 App. CJas. 

740. Mentd. IGpon v, Hobart (1834). 3 My. & K. KiO. 

1307. .] — Fishmongers’ Co. v. East 

India Co., No. 905, anic, 

1308. .] — Wells r , Ody, No. 914, 

ante, 

1309. .] — If the owner of one of several 

houses thi*ows out a bow in the rear, of the depth 
of eight fe(;t, the whole space opposite being open, 
his next-door ntdghbour cannot, on the ground of 
an interference with his ancient lights, prevent 
it. But it would hv a sufficient injury, if contrary 

: to an express covenant, to induce the <;t. tt) 
interfere. — W ^estern v. MagDermott (1866), 2 
Ch. App. 72 ; 36 L. J. Ch. 76 ; 15 L. T. 641 ; 31 
I J. 1\ 73 ; 15 W. II. 265, L. C. 

Annotations : — Consd. L<h‘c1i r. Schwedor (1874), » Ch. App. 

4G5, II. ; Manncre v, Johnson (1875), 1 Ch. D. G73. Reid. 

AnstorlHTry v. Oldhtini (Jorpn. (1K85), 2h Ch. 1). 750 ; 

Hooper r. Broinot (1003), 80 L. 'J\ 37. Mentd. lie Drew 

A’x p. Mhhou (18GG). 35 Houv. 443 ; I’oulett u. Hood 

(18GG), 35 Hoav. 234 ; Tulk r. Metropolitan Hoard of 

WorkH MKG8), J,. U. 3 Q. H. 082 ; Keates r. Lyon (I860), 

4 Ch. App. 218 ; Muster i*. Hansard (187G), 4G L. J. (Jh. 

505 ; Fuiivlonjifh r. Marshall (1878), 4 Ex. D. 37 ; Heuals 


PART XI. SECT. 7. 

p. Whvthrr vaHvmvni van hr av- 
uuifcd.] — Komatiii r. GeurNAHA 
Hiij:.AL (18GG), 3 Mud. 141. -IND. 

q. , pllf. was no! 

entitled to compel deft. G) itiniove 
eertain windows in his liouse which 
overlooked the apartments ocenpied 
hy the feinalcs of idlT.’s household. - 
Hami.al r. Maiiksh Hahoo (18GS), 5 
H.L. H. G07.ii.-IND. 

r. . I-Defls. having opened 

ceilain wdmiows & eix‘eti'd a verandah 
in their lioiise wliieh eoinmanded a. 
view of pltf.’s female apart ments. 

] >ltfs. hroiiKht a suit uiminst them to 
luvo tlie window's eloseiL tln^ 
veriuidah ivinoved llvUl : no such 
suit was imiiiilainoble. — I^Iaiiomk.p 
A nniJU Rahim r. Hiiuu Saiic (1870), 
6 H. L. R. 070 ; 11 AY. R. 103.— IND. 

f. .J"-^A suit to close doors 

ixjeeutly opened in the house of a 
neiKhhour on tho frround that sueh 
doors overlook tho zenana or female 
apaii ments of jdtf., does not lie.-- 
Golam Au V. Mahomkd ZAiiru Au m 
( 1870), 0 H. L. R. App. 70.— IND. 

t. .] — AVheiv pltf. opened a 

new window in his house at. Dharwar, 
which rt*nden»d deft.’s house less 
private than hefore : — JivUl : pltf. was 
not guilty of any tortious act. & sliuuld 
not bo debarred from improving his 
own houHC, though the effect might 
Ih\ to some extent, pivjiidiciid to his 
neighbour. — S rinivas ITnnuAv r. Rkii> 
(1872), U Horn. 200.— IND. 

a. .] — The Invasion of privacy 

by oncniiig windows is not a w'ltmg for 
whleu an action will lie. — Azi’F r. 
AMEKurum (1804), 1. L. R. 18 Alad. 
103.— IND. 

b. Jnertased fariUtiv^ not 

allowt'd,]-lt pltf.'s privacy was in- 
vaded, ^ deft, eoidd not establish his 
right hy long usogts tho former was 
entitled to have the windows eloscd, 
Si the latter could not he allowed to 
open new' w indow's, merely hecausi^ tho 
oumfort iS: ventilation of his own 


, building would he Inerciuieii. — Coon 
i l)AHHi\ Manohur Hash (1807), 2 Agra 
' 20!). IND. 

' c. .1 Hvld : the fact 

' lhat idtf.’s zenana house might lu^ to 
i some extent- overlooked liy pemoiis 
sluiidiug on Ibe roof of deft.’s house 
' was no just itieat ion lor defts. oiiening 
: fi-esh doors or window’s in tlie wall of 
! their upper sloixiy looking tow'urds 
; pltf.’s house, wiiewdiy pltf.’s house 
! might he overlooked without the pei-son I 
{ iiiKTiectUig it being vlhible to tlie ' 
! oc^uipants of that house. — AiUKTi 
Rahman r. Hhahwan Dah (l!)l)7), . 
! I. L. R. 21) All. 582.— IND. 

I d. — ]\f(iy he fmrrcd by nurw- 
i w<r/d.] — Deft, coustrueted a window & 

I aperturiiH (Jails) in tlie luiek wall of 
his house & they eommandt'd nltf.’s 
! khadki or couityuinl wldeh could he 
j used for females to hatlu? it similar 
pm*i)Oses of privacy. Fidui dett.'s 
; w’indow tho people sleeping in pltf.’s 
, bouse could he sei'ii & from the aper- 
' tiiivs, though above a man’s height, 

I a person, if be was so inclined, could 
, peep through into pltf.’s liouse & the 
male apartment next to the open 
i verandah (usari). iitf. having sued 
for un iuj unction restmlning deft, from 
' making any openings in his wall : — 

' livid : though it was doubtful whether 
pltf. w’os entitled to ivlief on the groimd 
of the invasion of his privacy, still as 
there was a written agreement hetwwn 
' the ])arties in the year 1870 whereby 
deft.’s father agn^ed that he would 
: not make any oiieuing in his hack w'all, 

( pltf. had tho right to require deft, to 
eloHi> the said apertunw At wdudow. — 
Mhlia Bhana c. Sunhar Dana (1013). 

‘ I. L. R. 38 Bom. 1.— IND. 

e. B'rtiivr.l — In 1844 defts. con- 
I structod a toU-houm' close to or on 
! tlie boundary of their land, with 
window’s overlooking tho adjoining lot. 

; ’This was done with the knowledge & 

' consent of m^rsons who w’oiv then 
: proprietors, A: was not object etl to hv 
them or any subseqiient owner till 
utter the purchase of the adjoining 


' lot liy pltf. In 1!)0(J pltf. sued defts. to 
! liuvc llio windows closed up:— //ch/.* 
as pltf. Si his auteurs hud wuivi'd 
objection to the iiiunucr in which the 
I t-oU-housc had hcmi const ructed, & 
licrniittcd tlie windows t-o ivmalu 
tiieiT', the demolition could not bo 
ivtiuiivd, at least so long us t he building 
continued to e.xist in tho condition in 
w’hich it iiad been so eonst-ructed. — 
Parent r. (Quebec: North Shore 
Turnpike Roah Trustici-^ (11)01), 
22 C. L. T. 4G ; 31 S. C. R. 55G.— CAN. 

PART XL SECT. 8. 

1303 i. View from house — WhvMer 
rasemrnt vtin he aegaired .] — fllod 
his hill to rcstmin defts. f^m closing 
windows Avhieh looked across a lano 
on which defts, w cit? ci'cetiiig a building. 
l*ltf. had no title to the lane, but tho 
former owner of it ha<l given him to 
understand that the lane w’ould never 
he built on : — UeJd : a perpetual injunc- 
tion was granted, rest raining defts. from 
closing the lane. — B iooar v, Aij«an 
(18CU), 15 Gr. 358.— CAN. 

1303 ii. Pltf. by injunc- 

tion sought to prevent the completion 
of u lai’go fiume w'ai-ehousc which deft. 
WHS erecting. 

The warehouse was situated dirc‘ctly 
between pltf.’s house & tho river A' 
would obstruct pltf.’s view of tho river : 
— Held : idtf. had no right to the un- 
obstructed view of tho river. — M c'Bkan 
r. Wyluk (11)02), 14 Man. L. R. 135.— 
CAN. 

f. Lo/iflr user — Interruption.] — 

Where a person has on joyed an ease- 
ment by having window’s overlooking 
the lands of au adjoining proprietor 
for any period, even one day over 
nineteen years, he cannot bo deprived 
thereof unless he subsequently submits 
to un jjiterniption of such easement 
fop a period of twelve months. — 
Burnham v. Garvey (1879), 27 Gr. 
80.— CAN. 

g. — — Avtion for oltHiruvtinu — 
Joutder of vendor of property — On 
vovemint for quiet enjoyment .] — Pltf. A 
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V. Cowllshavr (187»), 11 Cb. 1). SCO; Chltty v. Dray 

(1883). 48 L. T. 800 ; Brawu v. lusklp (1881), Club. & £1. 

231 : Martin v. Sniccr (1886), r>5 L. T. 821 ; Nottingham 

Patent Brick ifc Tile Co. v, Butler (1880), 54 J^. T. 411 ; 

Sheppard r. Gilmore (1887), 57 Ii. J. Ch. 6; Meivdlth r. 

Wilson (1893), 69 L. T. 336 ; Itut^orH r. UoscKooii, 1190U1 

2 Ch. 388 ; Fonnby r. Barker, 119031 2 Ch. 539. 

1310. .] — Bbownk V, Flower., No. 

1302, ante. 

1311. Obstruction of view of procession — 

Obstruction lawfully erected.] — Foli v. Devon- 
shire Club (1887), 3 T. L. R. 700. 

1312. Obstruction unlawfully erected.] 

— was tenant of a house wliicli overlooked 
the route of a pTOcession. She proposed to let 
seats on a stand on the gi*ound floor, & she in 
fact let a balcony windows on the fli*st floor to 
G, for the day of the pi*ocession for the purposti 
of viewing it. Defts., a metropolitan borough 
council, pursuant to resolution, unlawfully ereckid 
a stand in the highway which obstructed the 
view of the i^mcession from the liret &. ground 
floors of i>ltf.’s house. Before the day of the 
procession arrived, G., seeing tliat thii view fi*om 
the liniit floor would be obstructed, aski*d pltf. 
to release him from his a^eement, ^ pltf. did so. 
A number of persons interviewed pltf. as to 
hiring seats on tl)e ground floor, but on secung the 
preparation for the stand th('y refrained fiom 
doing so. l*ltf. brought her action against defts. 
for the obstruction k) Ac interference with the 
free use & enjoyment At occupat ion of her premises 
Ac the county ct. directcKl thc^ jury that tlu^ 
erection of the stand was a public. nuisantuN & if 
pltf. had suffered special Ac individual loss therii- 
froni she was entitled to recover damages twm 
defts. : — Held : she was entitled to recover as 
damages the prolit slu? had lost on G.’s contract, 
A: that which, but for defts.’ act, she would have 
inadt^ by letting seats on the ground floor. - 
Campbell v. Faddington (k)RPN., lUHlJ 1 K. B. 
8(59; 80 L. J. K. B. 739; 104 L. T. 39i ; 75 
J. P. 277 ; 27 T. L. R. 232 ; 9 L. G. R. 387, J). (\ 

1313. View of house — Whether easement can be 
acquired — Display of goods in shop.]— ct. will 
not restrain the erection of buildings which mctrcly 
pr(^v<mt goods displaycHl in a shop from being 
seen from places whence? they would [)reviously 
have been seen. — S mith v. Owen (180(5), 35 
J.. J. Ch. 317 ; 14 W. R. 422. 

1314. Business premises.] — The 

erection of a building obstructing the view of 
business i)reniises, but without obstructing light 
Ac air, cannot be mmle the subject of an injunction. 
— ^Butt V. Imperial Gas Co. (1800), 2 Ch. App. 
158; 10 Ij. T. 820 ; 31 .T. P. 310; 15 W. R. 
92, 1.. C. 

1315. Display of advertisements.] - 

In an action, in which the claim was admitted, 
deft, counterclaimed an injunction in the following 


circumstances. Pltf. & deft, were the respective 
owneis Ac occupiers of two adjoining houses 
abutting on a street which was a i)ublic highway. 
The sid(‘ wall of deft.’s house projected into the 
stret?t a short distanct? beyond the front; of pltf.’s 
house. There avius no door or other opening in 
the sidt? wall. Pltf. afllxed boards at right 
angles t^o the fi'out of his house Ac close to deft.’s 
side AA'all covering the wall U) a. height of 22 feet 
from tlu? i)avem(?ut. I’lie boards did not con- 
stituk? an ob.struction k) t.h(} street, but they 
prevented deft. fi*om having access k» the wall 
from the street for the jnirpose of ri?pairing it/, 
Ac from exhibiting adA"(*rtisements upon it : '—Held : 
the right of access to a highway enjoyed os a 
private right by the owner of premises oiljoining 
the higliAA'ay is not limited to the right to pass 
from the premises k) t.he highway Ac viee versa , 
but includes the? right of access t/O a wall of the? 
premises in which there is no door or ot-her op(?ning, 
& the right to have advcjrtisenumts (in tlu^ wall 
displayed to the uninterrupt^'d view of the 
members of the public using the highway : the 
iU'X of pltf. was a wrofigful interh'reiuje with the 
private right of deft/. ; Ac deft. Avas entitled to an 
injunction restraining pltf. fioni maintaining the 
boards in the position above described. — Goiui v. 
Saxby, rifllll K. R. «22 ; 83 k. J. K. B. 1817 ; 
111 L. T. 811. 


Segt. 9.--SEWERS AND DRAINS. 

See Heavers <Sc Drains. 


SEirr. 19.- CHIMNEYS. 

1316. Use of chimneys - In adjoining wall.] -A. 
sold to B., t.he owner of th<* adjoining premises, 
th(? riglit of using two chimneys in A.’s wall. 

consid(iration was paid, cVe they W(?re us(?d 
for (de.ven yeai*s, but no grant Avas extjcnfod. 
<\ purchas(!(l A.’s house without noU(?(? of the 
right; but there being fourk‘en chimney [lots on 
tin? wall Ac only twelve- flues in A.’s houK<? : - 
Held: (1) (^ Wiis put on in(|uiry. In? had con- 
structiv<j notice? of th(‘ right, Ac was bound by it, 
Ac an injunction was granted to i’(?strain him fiom 
stopping uji th<? two chimneys ; (2) it was not 
nec(?ssary that the bill should iiray for a specif Ic 
y)t?rforraanct‘, Ac t.he abst‘nc(j of a grant/ was 
immaterial. — IIervey v. Smith (1859), 22 B(?av. 
299 ; 52 F. R.. 1123; previous proceedinys (1855), 
1 K. Ac .1. 389. 

AnuntalioriH : -As to M) Distd. Allun v. Hockhaiu (1879), 
II Gh. II. 790. Reid. h. & N. W. Ity. v. L. & Y. By. 
(18071, L. H. 4 Eq. 174; IJaxtxjr v. Bower (1875), 23 
W. H. 80.5 ; Bonner u. O. W. Hy. (1883), 48 L. T. 619 ; 
irnioii LiKlitoruffe fjo. v. Loudon (Imvlnj^ Doek CJo., 
119021 2 Ch. 5.57 ; Uoiy v. liavieH, 11923J 2 Ch. 9.5. 


deft. o(?cupicd adjoining BhopH und(;r 
leuBOH ti'om the Hunie luiidlurd. pltf. 
havinsr the prior lease. Idtf. bixiiuirlit 
this action to restrain deft, from 
obutructliiff his view, & deft, served a 
third party notice upon the landlord, 
claimiiiK, under a covenant for quiet 
unJoyin(?nt, to lie proUxitud against 
pltf.’s claim : — Held : deft, conld not 
call upon his landlord to defend him 
against an nnfounded claim ; but if 
pltf. *8 claim was well founded, it w’as 
by reason of an easement expressly 
or impliedly granted by his lease. He 
deft, took subject to such easements. 
He could not claim that the landlord 
covenanted with him for quiet eaJoy> 
ment of that which did not pass under 
his lease ; &, therefore, whether pltf.'s 
claim was well or ill founded, the land- 
lord Avas not a proper party to he 


eallijd on for indcmiiily. -Scuiin’UUK r. 
IIKILLY (1891), 14 1’. K. 249. -CAN. 

h. Covenant not to erect 

huildinns — Does not ajjplu Ui treejf .] — 
.S. owned udjucent properties A. & 
B., & Mild H., & a coiidlUon was in- 
seiied in the deed of transfer of B. 
“ that no huildini^h shall bo (;nict(?d 
on B. which may in any way obstruct 
the view from A." '.—Held : that ob- 
struction of the view of A. by trees 
planted hy defendant, after the sale 
to him of IJ., was not on infringement 
of the servitude. — MYftfjion v . .1 amiho-v 
(1861), 4 .S. 8.— S. AF. 

k. View- of hovse • — Whether msc- 
ment can be acquired — -J/isplay of yoods 
in slifjp.] — I’lie owner of two adjoining 
shops leased one to pltf. & the other 
to deft. Pltf.'s shop window had been 


I HO constructed as to present a side view 
to Tiersons coming along the stnMst, the 
object being to attract their attention, 
He obtain their ciist^im for the wares 
displayed in the shof) ; & the privilege 
was sliown t-o he a very important one. 
Tiie tAsnant of the adjoining shop 
having planted a show case? in an open 
I spae4) or door-way of his shop, ho oh 
I t/O intercept the view of pltf.'s window, 

I was n^HtraiiUMi hy injunction from con- 
I tinning the olKstmetlon, — Bhummel i\ 
Whauin (1866), 12 Gr. 283.— CAN. 

I. — 7/cW; no 

1 action will Ho for the removal of 
erections in front of a shop merely 
on the ground that such onxitlons 
ohHtruct the view which jiassers-hy 
i formerly hod of the shop. — Q oim Nath 
I V. Mu.vno (1900), I. L. U. 29 All. 22. - 
INO. 
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Easements and Profits k Prendre. 


Sect* 10. — Chimneys. Sect. 1]. Part XII. Sects. 
1 2 ! Sub'sects. 1 d- 2, ^.1 

1317. In party wall.] — Jones v. Prit- 

chard, No. 220, ante. 


Sect. ll.-^THER EASEMENTS. 

1318. To allow animals to stray.] — A man may 

prescribe to have a game of swans within his 
manor, & may prescribe that his swans may swim 
within the manor of another. — Swans’ Case 
(1592), 7 Co. Ilep. 15 b ; 77 K. R. 435. 

Annotaiionn : — ^Mentd. Lyster v. Homo (1030), Cro. Car. 
r>44 ; iJaWoB v. l»owoll (1738), Cooko, Pr. Cas. 146; 
Haiiuarn v. Mockott (1824), 4 Dow. & lly. K. B. 018; 
U. liobiiison (1859), 8 Cox, C. C. 115 ; Blados v. Higgs 
(1865), 20 C. B. N. S. 214. 

1319. To tether horses.] —Johnson v. Through- 
good (1025), Ifob. 04 ; 80 E. R. 213. 

Annotation : — Mentd. Burgos v. Steer (1692), 12 Mod. Hep. 

25. 

1320. Washing place.] — Bond’s (Jask (1039)f 
March, 10; 82 E. R. 391. 

Annotation : — Mentd. CoriHtalde r. Nlcbolbon (186.3), 14 
O. B. N. S. 230. 

1321. Tin-bound.J — A tin-bound is a mere 


casement, for which an ejectment cannot be 
brought. — Dob d. Falmouth (Earl) v. Alderson 
(1830), 1 M. & W. 210 ; 4 Dowl. 701 ; 1 Gale, 
441 ; Tyr. & Gr. 543 ; 5 L. J. Ex. 153 ; 160 
E. R. 410. 

Annotatiima : — Consd. Hogere v. Bronton (1847), 10 Q. B. 

26. Held. Vico V. Thomofl (1842), 4 Y. & C. Ex. 538. 

Mentd. Holmes e. Powell (1856), 8 De G. M. & G. 572. 

Overhanging trees.] - Agriculture, Vol. II., 
p. 04, No. 400. 

1822. Use of dock.] — By an agreement made 
between G. & C., under whom resp. & applt. 
respectively claimed, it was agreed, “ that th<j 
dock between their wharves, on the eastern side 
of the separation, shall for ever remain open as it 
now stands ; that is to say, that neither of them 
shall fill it up with wharves or other incumbrances, 
whereby the convenience of the same may bf‘ 
damaged to either party ” ; — Held : the effect of 
tbiH agreement was to create an easement that 
the dock should remain open as it then stood for 
the convenience of either party to use it as a 
dock ; & if it was intended that one party should 
have a more limited right therein than the other, 
such limited easement should have been created 
by express words. — Morton v. Snow (1873), 29 
h. T. 591 ; 38 J. P. 100, P. C. 


Part XII. — Disturbance of Easements. 


Hk(jt. 1.-~WHAT amounts TO DISTURBANCE. 

Ways.] See Part VI 1., Sect. 8, ante. 

Light.]— *SVc Part VIII., Had. 4, sub-sen^t. 1, B., 
ayite. 

Water.] —See l*art X., S('ct. 2, siib-soct. 2, (;. ; 
Sect. 2, sub-sect.. 3, <1. (c), ante 

Support.] —*SVc I'ait X., Sect. 3, ante. 


Seci\ 2. -remedies FOR DISTURBANCE. 

Sub-seot. 1 .“ -Abatement. 

Sect ijenerally, Nuisance. 

1323. When justified — Obstruction threatened.] 


I •— Moruice V. Baker (1010), 3 Bulsi. 190 ; 81 
, E, H. 105 ; sub nom. Norris v. Baker & Baker 
J. Bridg. 47 ; 1 Roll. Rep. 393. 

I Annotation .‘—Mentd. Lummou v. Wubb, [1895] A. O. 1. 

I 1324. Obstruction completed — Entry not 

justified.]— Holt v. Sandbach (1027), Hot. 74 ; 
i 124 E. R. 353. 

, 1325. .J — Arnold v. Jefferson 

I (1097), Holt, K. B. 498 ; 3 Salk. 247 ; 90 E. R. 

, 1174. 

j Annotation : — Mentd. Hunnam r. Mockott (1824), 2 B. C, 
931. 

1326. Entry Justified. | - Sprigg r. 

: Neal (1083), 3 I^v. 92 ; 83 E. R. 593. 

Annotation : -Mentd. K<*y r. Tbimblobj^ (1851), 20 L, J. Kx. 
292. 


PART XI. SECT. 10. 

1317 i. Uw of chimney — In varty 
t/v»//.| Tbo owner of u houw^ sub- 
divided U, & lot the iioHb part, to O. 
'rids consisted two rooms, a front 
iSt Imu'U iiiom, the former biiving a 
ebinmey, hnt not the latter. (J. had 
a stove in the back room, it tlie only 
way lie eoubl nse it wan hy passing 
a stovopipo tbi'ongli a bole hi tlie 
partition iHutwinsn Ids &. the sontb part, 
ik thence InU) the ohimnoy in that part. 
Tho owner snbHeqiionUy biased tbo 
Nonib part, deft., who at. the time 
lie beoomo tenant was uwuro of the 
oxistcnco of tho stovopipo. G. after- 
wants assigned to pltf., & on Icaring 
took down tho pipe. Pltf. on coming 
in, put up a pipe of his owm, with the 
consent of, or at least without any 
objootion by, deft. Doft. having after- 
wards taken down tho pipe ik stoppotl 
up tho hole ; — Held : ho was a wrong- 
doer, for ho only hold tho south part, 
subject t.o tho user or easement of 
pltf. of tho stovopipo ik hole. — Uitlveu- 
WKLL r. Luckinuton (1875), 24 C. P. 
611.— CAN. 

PART XL SECT. 11. 

m. To maintain architectural do- 
irigiM.] — Srtnble : thon> is no such 
thing as an oasomoiit to maintain 
appoanuioos in tho way of arohitoctund 
doaigna. — ^Albkrta Loan ik. Invkbt- 
MKNT Co. r. Beveridok & Johnston 


(1913), 24 W. L. H. 255 ; 4 W. W. H. 
995 ; 6 Alla. L. 11. 212.— CAN. 

n. Shade cf‘ shelter,] —In an action 
for an injnetion to invvent doft. from i 
; interfering wit h a ditcii & hedge on Ids ■ 
own land, pltf. claimed an ** easement 
1 of shade ^ shelter ” for his cattle ; — 

I Held : no such easeiuent existed in 
; law. — Ck>CKRANK r. Verner (1895), 29 
I 1. L. T. 571.— IR. 

i o. Water-race on ooldjields.] — The j 
! rights of a grantee of a water-race on ■ 
i tiio goldfields are analogous to easi^- ! 
■ ineiits & the extinguishment of such | 
rights in whole or in part aw' doUn*- l 
mined on the sumo principles as apply , 
to tho extinguishment of easements. — : 
(Thin Fan r. Davia (1893), 11 N. Z. ' 
L. It. 396.— N.Z. 

p. To play golf— St. A?idreir*8 links.] ■ 
— i)KMl*SRKU r. CLEOHORN (1813), 2 
Dow. 40 ; 3 E. H. 780.-^- SCOT, 
i Q. Curb sknie to protect imW.) — i 
r A party had enjoyed for upwards ; 
I of twenty years possoasioii of a curb i 
I stone placed against the wall of her 
1 property, in a court or vennel l>elonging ■ 
I in an sujoiulng proprietor to protect ; 
i tho wall from carts, etc. ; this stone , 
' having been removed at bis own hand i 
by the adjoining proprietor, tho party 
set up a row of stones along the wall, 
oemeuted with lime, in tho line of the 
original curb stone : — Held : as this > 
operation had been occasioned by tho 
act of the proprietor removing the curb ' 


stone, & as the row of stones was in 
the line of the original stone. & was no 
nraetlcal encroachment on the vminol, 
the party was entith'cl to have the 
adjoining proprietor &; all others 
iutordicted fiom lomoving them. — 
BT.ACK r. Duvniniaii (1849), 2 Dnid. 
(Ut. of Sess.) 583.— SCOT. 

r. Obstrnriiny jiublic pfisaage.] — 
Whom tho proprietom of a tcneincnt. 
fronting a public street had bCHiu 
for iipwanis of forty years in tho 

} )raotico of loading goods in a passogi^ 
bmilug a common access from the 
street t-o seveml back tenements, & 
thereby obstructing the passage ; — 
Held : they had acquii-ed no right to 
do so. Sc interdict granted against 
their interfering with tho free Sc 
reasonable use of the passage by tho 
proprietor of the back tenement. — 
Stavart, Pa'ii’ Sc Co. v. Brown 
Brotuera Sc Co. (1878), G H. (CJt. of 
8088.) 35.— SCOT. 

PART Xll. SECT. 2, SUB-SECT. 1. 

1826 i. When jmliJied-‘Ohatruction 
completed — Entry iutdified.] — W. T, 
devised to T. A. a lot of land. Sc to 
T. C. a right of way adjoining tho lot 
on its uorthom side, to be used in 
common by T. C. & the owners or 
occupiers of tho property situated 
on the north side of the right of way. 
The administrator of W. T. sold to 
G. the laud to tho north of tho lot. 
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Part XIL — ^Disturbance of Easements. 


1327. B. V . Bosewbll 

(1699), 2 Salk. 459 ; 91 E. B. 397. 

Annotations: — Befd. Solomon v. Viutncrs* Co. (1859), 4 

H. & N. 585. Mentd. Perry r. Fitzhowe (1846), 8 Q. B. 

757. 

1328. .] — Keignolds v. Ed- 

wards, No. 014, ante, 

1829. By owner In fee — ^Though 

not In possession.] — Proud v. IIoixis, No. 009, 
ante, 

1330. .] — To an action of tres- 

pass for entering a close of pitf.’s & pulling down 
a stable, deft, pleaded tliat ho was possessed of a 
dwelling-house adjoining pltf.’s close, & was 
entitled to have the liglit & air enter througli a 
certain ancient window therein ; that tlie stable 
wrongfully & unlawfully obstructed the light & 
air & darkened the window, wherefoi’e he entend 
pltf.’s close & pulled down the stable to remove 
the obstruction. To this plea pltf. replied de 
injuria : — Held : the replication was good, as the 
plea consisted merely of excuse ; it neither 
claimed any interest in pltf.’s land, nor set up 
such a light by virtue of an authority from pltf. 
within the true meaning of the rule which pre- 
cludes the adoption of this general form of replica- 
tion. 

TTerti the plea only shows a lawful excuse given 
by law to deft, for entering pltf.’s land & pulling 
down the stable there, because it was a nuisance 
& obstruction to the right he has to enjoy his own 
land without inconvenience (Alderson, 13.). — 
Thompson v, Eastwood (1852), 8 Exch. (i9 ; 19 
\u T. O. 8. 313. 

1331. Extent of remedy — Excessive user — Only 
excess can be removed.] — Pltf., who had a right 
to irrigate his meadow by placing a dam of loose 
stones across a small stream, & occasionally a 
board or fender, fastened the board by means of 
two stakes, which had never been done by his 
l>redecessors. Deft., who had rights on t.h(j same 
stream, removed the stakes &; the board also : — 
Held : deft, had no right to rcjmove the board as 
w"(41 as the stakes, on the gi'oimd that the stakes 
gave? the board a character of ])<*rmanency incom- 
patible with her own rights. 

If a party who had a riglit to a stt»rie weir were 
to erect butti*esses, one who sliould opposcj the 
(jrection of the buttresses coidd not justify 
dc^molishing the weir as wt^ll as the buttresscjs 
(Tindal, C.J.).— Orkknslade V. IEalmday (1830), 

0 Bing. 379 ; 4 Moo. & P. 71 ; 8 L. J. O. 8. C. P. 
124 ; 130 E. K. 1320. 

1332. Right to abate whole user.]--' 

(^AWirwEix V. Russell, No. 1077, ante, 

1333. Reasonable manner.] — Pltf., 

having a prescriptive right U) a flow of water, led 
by means of a gutter laid in a mUl -stream at a 
point where an ancient weir was erected, lengthened 
the gutter for the purpose of irrigating more land. 
The flow of water down deft.’s mill-stream was 
diminished, & deft, in consequence pulled down ! 
the ancient weir, which prevented the water from j 
flowing down pltf.’s gutter : — Held : no suspension 


of pltf.’s right to the enjoyment of the flow of 
water as it hail foimerly existed was caused by 
his leaving become a wrongdoer, & deft, was not 
justilied in stopping pltf.’s excessive user by 
means which altogether prevented his enjoyment 
of the water, but only in stopping it by the least 
injurious means in lus power. Semble : if thei'e 
had been a confusion of rights, deft, would have 
been justified in abating the nuisance. — Hill v. 
Cook (1872), 20 L. T. 185 ; 30 J. P. 552. 

Easement of light.] — See Part VIIT., 

8ect. 5, sub-sect. 2, A. (5), ante, 

1334. - Interference with sewer. j — Where 
an urban sanitary authority constructed a sewer 
under the bed of a goit, on which deft, had a mill 

a mill-pond to which water was supplied by thi^ 
goit, without giving notice to d(*ft.. as requir<?d 
by Ihiblic ITcialth Act, 1875 (c. 55), s. 32, & deft, 
forcibly dug down to, bioke, & pluggt'd the s(‘wer : 
— Held : (1) the inU^n^st of deft, was an easement., 
& HO came within the definition of “ lands ” in 
sect. 4 of the Act, even if deft, was not the actual 
owner, &> pltfs., theinfore, had no authority to 
carry a sewer under the goit ; but (2) d<‘ft. having 
cut the sewer, & thereby caused gitsat iiujonveni- 
cnce & risk of disease to tlui public, therc^ would 
be no costs in the action ; (3) deft, was within his 
rights in counter-claiming for damages, as x>ltfs., by 
resisting his title had given him no oppoHunity 
of agreeing upon damages. —CJlegkjieaton Ubran 
District (Council v, Ejuth (1898), 92 J. P. .539 ; 
42 8(31. Jo. 999. 

1335. Whether remedy barred — By refusal to 
grant mandatory injunction.] — A building society 
had established against defts. a rigid* of way over 
part of the property in the rcKJeiver’H liands, bid* 
so much of their claim as askcul for t.h(j r<Mri<»val 
of a liouse whicdi obstructed Uio way was ilis- 
missed without costs, ^ no damages wc^r(‘ given. 
The KOci(‘ty applied for l(»ave, notwithstanding 
the recedvership, to proceed undtr th(dr (common 
law rights to abate the obstruction : • Jleld : 
though tlio society had failcnl to (3b(/fiin a man- 
datory injunction, it did not follow that th<iy had 
lost theii’ right t.o abatc'inent, or l.hat other means 
wer(i n(3t still open to them of asH(U*ting their 
rights of way, - Lank v. Oaphkv, |1891] 3 (^h. 
411 ; 91 D. .1. f'h. 55 ; 95 D. T. 375 ; 40 W. K. 
87. 

Atuiotation : — Mentd. VVlmdooiit, r. SfiropHliii-o Ity. (I8«:0, 

37 Hoi. Ju. 65U. 

1336. By appointment of receiver by 

court.] -Lank v, (?ai*hry. No. 1335, ante. 


8UB-HECT. 2. — Dkgal I’roceedingh. 

A, In fJevieral, 

1337. Immaterial how right acquired.) — 

fJjiOLi^)COMBE V. Tucker (1914), 1 Roll. Abr. 109, 
pi. 38. 

1338. Whether acquired by user or grant 
immaterial.] — Leech v, 8ciiweder, No. 834, ante. 


reserviiifir a right of way on its aouth 
Hide, the doscription of which agrcsxl 
with the right of W'ay devised to T. O. 
G. sold by the same description, & 
A>ith same reservation, to M., who, 
in turn, sold to the munici|>aiity of 
the county of C. B. : — JJeld : the 
building of a fence across the way by 
pltfs. constituted an obstruction which 
defts. were Justiflod in removing. — 
McLennan e. Hui'Cuings (1917), 50 
N. S. It. 359.— OAN. 

PART XII. SECT. 2, SUB-SECT. 2.— A. 

t. When cause of action arises — 


lAmit of time .] — WhuJi a right of free 
access for light & air obHtru(!ted by 
the erection of a pfjrmanent Htnicture 
a c^use of action accrues to the person 
whose easement is destroyed at the 
time the stnictuni is complete, & 
therefore 21 J. 1, c. 16, Wict. 3, bars the 
right to recover damages for the injun^ i 
in an action brought more than six 
years from the date of completion 
of the structure. — G ukkn Walki.ey 

(1901), 27 V. L. a. 503.— AUS. 

t. fhiuB of jsroof of easement on 
plaintiff . } — In an act ion for obstructing I 


a road pltf. declared that he was 
poHHOHHod of a certain elose, & by 
reason thereof was entitled to a certain 
way, wlilch ho charged defts. with 
obstructing. Defts. traversed the right 
of way set up : — Held : pltf. was 
bound to show an easement as alleged, 
6c could not pnKsecd for the obstruction 
of a public fiigbway, oven if bo could, 
DO special damage was alleged, without 
which ho could not sue as a nrivatc 
individual. — F ibukk v. VAfoifAN 
Township (1854), 12 U. (J. K. 55.— 
CAN. 

a. Action (m erm-nani f*»r rruirt 
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Sect. 2. — Remedies for dislurhance: Siib-sect, 2, A, 
R. ( g) cfc (b).] 

1339 . Proof of easement different from that 
claimed — Relief not granted.] — Wliero a party 
claimB an oascmcnt, & proves only a part of his 
claim, th(j easement proved constitutes a different 
easement from the one claimed, & the claimant 
cannot obtain relief. — Fet.kin v. Herbert (1804), 
11 L. T. 173. 

yi nnoUUion : ‘ Menid. Kirk v. P., A.-Q. v. Kirk (1872), 

L. 11. l i Kq. .OriH. 

When cause of action arises— Disturbance of 
support. |-->SVc Part/ X., Sect. 3, Hub-seet. 2, ante, 

B. Who may sue. 

{a) In General. 

1340 . Lessee for years.]— An action on the case 
may be maintained by a Icsseci for years for 
obstructing the lights of an ancient messuage. — 
Symonds V. Sea BOURNE (1033), (?ro. Car. 325 ; 

79 E. R. 884. 

yinnotaiion : — Reid. St. .lolin v. Moody (1(}7.'»), 1 Vont. 274. 

1341 . Tenant from year to year - Injunction 
limited to duration of tenancy.]— S imper v. Foley, 
Mo. 553, nnle. 

1342 . — Under notice to quit.]- A tenant 
from year io year filed a bill against adjoining 
tenants lidding under the sarnc^ landlord t/O re- 
strain the erection of new buildings interfering 
with tlu* fi*(‘t‘ access of light & air t/o the jiremises 
occupied by him. The landlord thereupon gave 
the tenant notict^ U) ()uil, &, at the time of the 
lu^aring, only eight, months of tlie tenancy w<u*e 
unexi>ired : -//c/f/ .* though t lu* extent of pltf.’s 
inl/crest did not n(‘C(‘HsariIy disc'iititle him to relief, 
yet. it. was a material ingi*edi(‘rit- for consideration ; 
&. fis it was not clear that- ])ltf. had sustained 
material injury. A: tis tlu* i neon von i<*nce to defts. 
of comiH'lling t>}u*m t^i ])idl down their buildings 
would be far gi*(‘at(*r than any which pltf. could 
<*ndur(‘ if tlu* buildings w'erc* allow^ed to stand At 
he w ere* left to bring an action for damages, tlu^ bill ; 
ought to be dismissed wdhout costs, without pr<‘- I 
judice t4) any action pltf, might be advised to bring. I 
- Ja(H)MB r. Knight (1803), 3 l)e (i. ,7. & Sm. 533 ; ! 
2 New^ Kep. 295 ; ,32 h. .1. (3i. 001 ; 27 .1. P. 547 ; ] 
8 I,. 'I'. (121 ; 1 1 W. Jl. 812 ; 40 E. R. 743, L. JJ. I 

1343 . Inslgniflcant interest.] — A local | 

authority, for the pur]iose of repairing the surface | 
of a highway, cut away part- of a bank at the side i 
t>f a i*oad, the bank representing the accumulated ' 
i*oad scrai)ings of many ])rcvious ycai’s. 'Fhe i 
yc*arly t 4 *nant of an adjoining small cottage A: i 
garden biought an action against the local | 
authority, alleging that the w’all of his gRi'don had | 
been rendei*ed unsafe through the partial removal ' 
of t he bank ; - -Held : ( 1 ) the bank w'os within the 
boundaries of the original highway. A: tlie cutting 
aw’ay of a portion of it had not materially affected 
the suppoH. to pltf.’s wall ; ( 2 ) as jiltf. liad no 
Hub.stant ial inten*st in his holding, A: Jiad suffered 
no damage w'hieh could not eiwily bo ivctified, his 
action was a piece of useless litigation & an abuse 
of piocess. A: must be dismissed with (‘osls under 
Public Authorities Ihotection Act, 1893 (c. 01). — 
Webster r. Bakkwell Rural Council (1910), 

80 L. J. Oh. 89 ; 115 I 4 . T. 078 ; SO J. P. 437 ; 
14 li. (1. R. 1109. 

1344 . Tenancy to commence on future day — 
Injury caused prior to commencement of tenancy.] 

— Pltf. agreed to take a theatre for eight weeks to 
commence on a future day. Before the com- 


mencement of the term & before entry by pltf., 
defts. by excavations on their property deprived 
the theatre of the support of the ^jacent lands, 
so that the theatre was rendered unsafe & was 
closed during the eight weeks by order of the 
proper local authorities. Pltf. sued defts. in 
respect of the damage suffered by him in conse- 
quence of their acts : — Held : defts. had injured 
a proprietaiy right of pltf. who was, therefore, 
entitled to maintain the action. — Gillard v. 
Cherhtre Lines (k)MMm’EE (1884), 32 W. R. 
943, C. A. 

A mwtaiionH Mentd. Walliw r. Haiidn, [189:11 2 Ch. 7;’.; 

Manu, Orossmau & Paulin v. Land ItcKiHt ry (Hoglstrar), 

[1918]! tai. 202. 

1345. Master in occupation of tenement by 
servant.] — A servant put into the occupation of 
a cottage, with less wages on that account, does 
not occupy it as a tenant, but the masttT may 
properly declare on it as his owm occupation in an 
action on the case for a disturbance of a right of 
way over dtifl.’s close to such cottage. It matters 
not that the cottage w'as divided into two parts, 
one of wliich only was in the occupation of such 
servant, the other being occupied by a tenant 
paying rent. — Bertie v. Beaumont (1812), 10 
Kast,33; 104 E.R. 1001. 

Annotulion^ : — Mentd. Tlickt?ttK r. Salwcy (1819), 1 Chit. 104 ; 

n. V. Hall (1822). 1 L. J. O. S. K. B. 20. 

1346. Mortgagor — Acquiescence of mortgagees.] 

— BENNE'rr r. Hughes, No. 1247, ante. 

1347. Married woman entitled to separate use.] — 
Where deft/S. contemplated erecting jireiiiisc's 
W'hieh would if completed, it was alleged, iiit(irfei*(* 
with the ancient lights of tw^o messuage's, one of 
W'hieh belonged U) « liusband A: the other to his 
W'ife, separate actions were broughl/ by husband 
Ai wife claiming, inter alia, an injunction damages. 
Tilt* title of tJie wife did not apptiai*. On a motion 
for an injunetiun defts. admitted th(* right of pltis., 
A:- Jiad i)i*(Jvioiisly offered t/O amend their plans 
accordingly. 33H*y objected, however, to jiaying 
two sets of costs : — Held : if it should turn out 
that the w'ifc was not entitled to hei* separat e use, 
the taxing master should disallow' any extra 
costs occa-sioned by bringing two actions instead 
of one. — llEiMBS V. Newcastle Go-operative 
Soc iety (1897), 70 L. T. 109. 

1348. Executor of deceased plaintiff — Obstruction 
of light.] — The sole* pltf. in an action for a man- 
datory injunction A:- damage's for obsti’uction to 
the acee'ss of light to a freehohl house, liaving died 
more than six months after the issue of the w'rit, 
B., th<^ exor. A: devisee, obtained tlui common 
order to carry on pioeee'dings. On motion to 
discharge this order for irre'gularity, on the ground 
that the cause of action did m^t continue, A:; that- 
there* was no t ransmissicjii of interest to B. : — 

( Held : though any action by B., as (?xor., for injury 
I to pltf.’s rc'al estate* might, under Givil Jhoce'duit* 

■ Act, 1833 (c. 42), s. 2, be limited to the six months 
i prior to pltf.'s death, still he ceiuld re»(;over damages 
' to this extent : that, w'itli regard to the peculiar 
equitable lemedy to have* the obstruction to light 
removed, this W'as an eeiuitablo right subsisting in 
pltf. at the time of lier death, w'hich, W'ith the 
equitable remedy by mandatory injunction, 
devolved to B. as lier de*visee, ^ consequently 
proceedings could properly be carried on bv B. — 
i Jones v. Simes (1890), 43 Vh. 1). 007 ; 59 L.‘ J. Ch. 
351 ; 02 L. T. 447. 

Anmttation : — Mentd. Pivbles r. Onwuleltwislle U. I). C., 

[189«J 2 g. B. 

Compare No. 1370, post. 


rnjousicfit — IHainiiff must itroee dis- . show an intemiptfon or obstnic- (Jrand Trcnk Hy. Co. ok Canaim 

hirlKincc,h"-'fic1d : in an action on a ‘ tion of the i*aa<*meut, in order to (1889), 12 O. J{. J19. — CAN. 

covenant fop euik't enjoyment pltf. I'lititle him to iveover. — Plait v. 
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(b) Bevcraionera, 

1349. General rule.]— (1) A Ot. of Equity 
intorferes by injunction to prevent an injury in 
respect of a legal right, simply on the ground of 
the damage it produces to property ; & the juris- 
diction of the ct. is not confined to restraining 
injury to the enjoyment & comfort in the occupa- 
tion : therefore it is not necessary that a pltf. liling 
a bill for an injunction to restrain such an injury 
should be in the actual occupation of the property. 

(2) Where a pltf. filed a bill for an injunction to 
restrain the erection of an addition to the house 
adjoining one of his own, so as to intcrfci*e with the 
windows, which he alleged wore ancient lights, some 
of wliich had been recently enlarged, & some new 
lights had b(ien opened, & an interim order had 
been granted ; upon a motion for an injunction 
the ct. gave *plt f. liberty to bring an action at law, 
but allowed deft, to proceed with the new building 
to a specified height, on his undertaking to abide 
by any order the ct. might mak(i as to pulling down 
any addition which might bo made to the erection 
complained of by the bill, also undeitaking to 
admit at the trial that the erection had been carried 
to such speciluKl height. — W 1 T.HON i\ Townknd 
( 18(10), I Drew. & Sm. 224 ; 20 L. J. Ch. 25 ; 2 
L. T. 2.52 ; 25 J. P. 11(1 ; (1 Jur. N. S. 1100 ; 9 
W. K. 20 ; (32 E. R. 402. 

Annotations : — Ah to (2) Befd. Cooper r. Hiiblmck (18«0), 
.'JO Bcav. 100 ; Jones r. TupliiiK (1802), 12 (\ 11. N. S. H2(i. 
(icncrallu, Mentd. \Vo(»d r. Conway Corpn., 11014J 2 Ch. 
•17. 

1350. For injury done to reversion— ^ By lessee — 
Ught.] — An action will lie for th(‘ owner of tlu^ 
inheritance in a house for stopping up windows. 

We are of opinion that pltf. may at jiri'seUt 
maintain an action for the injury fo his inheritance 
by obstructing the ingress of light iV air into the 
house & this ac'tion does as w^ell lit* against pltf.’s 
own le.sseo as against any other piTSoii ( 7 >er (hJR.). — ; 
Thomlins^on r. Rhown (1755), Say. 215; 9(3 i 

E. R. 857. 

Annotations : — ^FoUd. Johwji* u. (lifloril (1707). 4 Burr. 2111. 
Reid. Att^ii-soll r. StcveiiH (1808), 1 Taunt. 183. 

1351. Light.] — Jkhser v. (Rffohij (1707), 

4 Burr. 2141 ; 98 E. R. J 10. 

Annotations Bower r. Hill (183.')), 1 Hinff. N. (J. 

r>lU\ HaitiHhill v. Hood (1850), 18 C. H. 000; Siiiii»Hoii 
r. Savoffo (1856), 1 C. H. N. S. 347 ; Metropolitan Ahhooii. 
r. l*otcli (1858), 5 C.' H. N. S. 504 ; Mayfair iToperty (5o. 
r. Johnston, [1891] 1 Ch. 508. Mentd. AtU'i*Moll v. StovoiiH 
(1808), 1 Taunt. 183; .Johiistoiio r. Hall (1850), 20 J. I*. 
570. 

1352. Support.] — (1) Pltf., in 1822, had a 

remainder in feti in a wharf expectant on a (xuiaricy 
for life of liis father. Defts., in that year, dug soil 
out of their dock wdiich was contiguous, & the* water 
thereby undermined tht^ w^all of tlie wharf. In 
1822, pltf.’s fath(*r died, & in 1824, the action of the 
wrater on the wall had undermined it so far that it 
f(dl ; — Held ; pltf. had a right of action against 
defts., altliougli they had done no act since the 
death of pltf.’s father, by which pltf. came into 
possession of the freehold of the wharf. 

(2) By a i)rivat^ Act of Parliament, it w^s 
enacted, tJiat defts. should h(3 sued wi(/hin “ six 
calendar months after the act committed - 
Held : the limitation ran from the time of the eon- 
sequential injury happening, & not from the doing 
of the act which caused that consequential injury ; 
as, here, the act itself w'as not tortious or injurious, 
except from those consequences which occurred 
some time after. — G illox v. Boddington (1824), 

1 C. & P. 541 ; Ry. & M. 161, N. P. 

Annotations: — As to (2) Diftd. Nicklin v, WilllamH (1854), 
10 iCxch. 259 ; Bonomi v. Backhouse (1858), £. B. He K. 
622. Reid. Wordsworth t?. Harley (1830), 1 B. & Ad. 391 ; 
Mitchell r. Barley Main Colliery Co. (1884), 14 Q. B. B. 
125. Gensralty, Mentd. Howell v. Young (1826), 5 II. & C. 
259. 


1353. .J — Pltf. having demised a 

j cottage without exception of mines ; — Held : ho 
I migh( sue in case for an injury occasioned to the 
I cottage by a stranger who had excavated coal, 

I ( hough it was not clear whcdhci* the injury I'csulted 
I from excavation under the cottage, or under an 
' adjoining house, in the occupation of pltf. — 

I Raink V, Albkrson (1828), 4 Bing. N. O. 702 ; 1 

Arn. 329 ; 6 Scott, 691 ; 7 J.. J. (\ P. 273 ; 2 
Jur. 327 ; 122 E. H. 959. 

1354. ,| — The second count of a 

declaration stat(‘d that a nu^ssuage He land, tlu^ 

I reversion wlieivof belonged to pltf., were in fact 
I supported by the land adjoining ; yet. deft., wrong- 
I fully & negligently dug He mmle divcM*s (^xi^avations 
I in the land adjoining without suniideiitly shoring 
i the messuage & land, & thereby depriv(*<l them of 
their support., wluindiy they sank were injured. 
The tliird count statt^d that pltf., by refuson of her 
interest in the messuage & land, was <»ntitled to 
have the messuage supportcHl lat.t»rally by certain 
land adjoining ; yet dtdt. wrongfully iV. m^gligently 
dug &. made divers excavations in the laud ad- 
joining without sulTiciently shoring thi^ .said 
messuage Hi laud, & thereby dt*y)riv(‘d th(* UKvssuage 
of the suppoH to which pltf, was so (‘utith^d, where- 
by tin*! messuage Hi laud sank Hi wer<‘ injured : — 
Held : (1 ) tlie second count was good, although it. 
did not allege any right t.o support, for tis it did 
not app(3ar tliat deft, was the owiu;r of t.he adjoiu- 
i ing land, lie must, be takcMi to bci a strange*!* Hi a 
I wi*ong-doer ; (2) the third count, was also good. — 

; Bibhy V, (■AHTEil (1859), 4 II. tSt N. 152; 28 
L. .7. Ex. 182 ; .22 h. T. O. S. 260 ; 7 W. R. 192 ; 
i 157 E. R. 795. 

J n notation : — .is to (1) Apld. Ilifliunls r. JciikitiH (1868), 

18 1,. T. . 137. 

1365. • .| StROYAN KNOWliKH, 

IfAMKR r. Sami-:, No. 1187, ante. 

1356. - .l“-(Jharu;ei*y Amejudnunit Act, 

1857 (c. 27), in conterring upon cts. of <*(iuity a 
jurisdiction t.o award damage's inste*ael e>f an in- 
junction, has ne)t alt.e*re‘d the* Heit.tle*el prinedpless 
upon whiedi those* c(s. int.e*rfe*re!el by wa.y of in- 
junciie)!! ; Hi in ease*s of continuing actiona.hl(* 
nuisance the jurisdiedion se> conferre-el ought emiy t-e) 
be* exereise*el unele*r ve?ry e*xcf'i)t.ie)nal edi'cumstance^s. 

An ele*ctric lighting co. e-reictoel y)owe*rfuI e.*ngine*s 
Hi edhe-r w'euks e)n larnl ne'ar a he)UHet which was 
subject Ui a lease. Owing t.o e*X(iavations for the* 
foundations of the* e*ngineis, Hi U) vibratiejn Hi nf)is«? 
from the* w^orking of them, strue.tura.l injury was 
e*aused to the^ house, Hi anne)yarice Hi disce>riiff»rt to 
the* lessee*. 'The* leisse*e‘ Hi the? re'veirsioucrs breiught 
se*i)arat.e* aclieins against the ce>. fejr an iiijunct.iejn A. 
damages in respe^ct of the nuisane-.e? Hi injury tlius 
occasiemeid ; — Held: ( Kkkew"1(;ii, ,1.) (1) both the 
lessee. Hi t.h<! reversmneirs we*re entithiei to redief, 
but, unde*r the? circumstances, by way e)f damages 
He nejt eif injunctiejn. 

(2) I'ltfs. in both actions appealejel against 
the re*fijsal e)f the* injunction :---//e/c/ ; there? was 
nothing in eithe?r case* tei justify the <;t. in rt?fusing 
te> aiel, by injunction, the le*gal rights whie;h had 
be*eii e;stablished. 

Tt may ha stateei ;is a goeid working rule? that 
elamages may Ije? given in substitution for an 
injunction in cases where th<*rei are found in com- 
bination the? four fedlowing re?quire*me?nt.H, viz. 
where the injury te) the pltf.’s higal rights is 
(a) small, (6) capable? of being estimat<?d in money, 
(/;) can be adequately compensate^d by a small 
money payment, He (d) where? the cose is one? in 
which it would be? oppressive to deft, to grant, an 
injunction (A. L. Hmith, L.J.).— Shklker v. City 
or JjONDON ELEnriuo Liohtino Co., Meux’s 
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Sect 2. — liemedies for disturbance: Sub-sect 2, B. i 

Breweby Co. v. City op London Electric 1 
Lighting Co., [1895] J Ch. 287 ; 04 L. J. Oh. 216 ; 
72 L. T. 34; 43 W. K. 238; 11 T. L. R. 137; 
39 Sol. Jo. 132 ; 12 R. 112, 0. A. ; subsequent 
proceedings, [1895] 2 Ch. 388, C. A. 

Annotations :—Ah to (1) Refd. Oolwell v. St. Panoras B. C., 
L1904] 1 Ch. 707. As to (2) Apld. Westmoreland v. New 
Sharlstou Colliery Co. (1898), 79 L. T. 716 ; Jordeson v. 
Siitton, Soiithcsfjates & Diypool Gas Co., [1899] 2 CJh. 
217. Consd. Cowpcr v. Luidlor, [1903] 2 Ch. 337 : Higgins 
V. Betts, 1190A] 2 Ch. 210. Distd. Kino v. Jolly, [1905] 

1 Ch. 480. Apld. Uileys v. Halifax Corpn. (1907), 97 
L. T. 278 ; Oillinir v. Gray (1910), 27 T. L. R. 39. Diitd. 
Bailey v. Holborn iSc f'rasoati (1914), 1 10 L. T. 574. ConSd. 
Bettey V. Parsons, 11914] 1 Ch. 704 ; Leeds Industrial 
Co-.»p. Soc. V, ShMjk (1924), 40 T. L. R. 745. Reid. Wiser. 
Metropolitan Electrio Supply Co. (1894), 10 T. L. R. 446 ; 
Colls r. Home & Colonial Stores, 11904] A. C. 179 ; Saunby 
t>. London (Ontario) Water C^'omrs., 11906] A. C. 110 ; 
Sharp V. Harrison, [1922] 1 Oh. 502. Oencrally, Mentd. 
Allport V. SiMJuritles Corpn. (1895), 64 L. J. Ch. 491 ; 
Miuwood V. Manchester Corpn., [1905] 2 K. B. 597. 

1357. Injury caused by tenant — Water.] — 

Egremont V. Pui^AN, No. 1115, ante. 

1368. Of permanent character — Light.] — 

Tlie cuftiom of Ijoiiclon, which allows a man to 
build to any height upon anchmt foundations, 
althougli lie may darken his neighbour’s liglits 
thereby, must be conlined l<o cases whcire all the 
four walls of the building belong to the party, & 
will not justify liim in raising an obstruction by 
moans of throe walls of his, so as t>o darken the 
lights in a fouiih wall belonging to his neiglibour. 

This is a oasti in which th< reversioner may 
mainta.in an action, because it i v an injury to the 
right that li<? complains of ; & the effect of lotting 
tile obstruction stand might be, that, fiTim the 
death of witnesses, (jvidence of its ertiction might 
be lost, & so the injury would Ix'corae fiermanent 
(Tbntehdion, L.J.). - Shad WEI, l v. Hutchinson 
(1829), 3 C. A, P. 615 ; Mood. &; M. 350 ; subse- 
quent proceedings (1830), i 0. & 1*. 331; (1831), 
2 B. Ad. 97. 

A niiofut ions Apld, Mcti-onolllaii Ahhocii. r. I’ctch (1858), 

5 C. B. N. S. 501. Mentd. JohUHtouo v, lluU (1856), 20 
,1.1’. 579. 

1359. - •J~ "A declaration for an 

injury k> the I'eversionary interest of pltf. by 
obstructing ancient lights, is Bulllcicnt if it show an 
obstruction which may operate injuidously to the 
leversion either by its being of a permanent cha- 
racter or by its operating in denial of the right. — 
Metropolitan Absocn. v. Pimii (1858), 5 

C, B. N. S. 504 ; 27 1^. J. C. I\ 330 ; 23 J. P. 119 ; 
4 Jur. N. 8. 1000 ; 141 E. H. 204. 

A nnotation :—^etd. Mayfair I’iojktI.v C’<». r. JuhuHton, 
[1894] 1 (9i. 508. 

1360. .]— Noble v, Harrison 

(1892), 37 Sol. Jo. 131. 

1361. Way.) -Baxter v, Taylor, 

No. 822, ante, 

1362. .] - -Bower r. Hill, No. 

502, ante, 

1358, .J - Bell v, Midiand Ry. 

Co., No. 810, ante, 

1364. - Noise.] — In order to entitle a 

revei*sioner to maintain an action for an injury 
to his reversion, it is necessary that the wrong 
complained of should be in its nature peimanent. 
Therefore : — Held : a reversioner could not main- 
tain an action against a railway co. for making 
loud hammering noises in a shed adjoining his 
house, by reason whereof the tenant quitted, 
though it appeared that he was afterwards unable 
to let the house except at a lower rate. 

Thei*e is a distinction between a nuisance & 
an easement. No right can be gained by con- 
tinuing a public nuisance (Pollock, C.B.). — 


Mumford V, Oxford, Worcester &> Wolver- 
hampton Ry. Co. (1856), 1 H. & N. 34 ; 25 
L. J. Ex. 265 ; 27 L. T. O. S. 58 ; 166 E. R. 1107. 
Annotations : — ^Apld. Simpson v. Savaro (1856), 1 C. B. N. S. 

347. Retd. Mott V, Shoolbiod (1875), L. R. 20 Eq. 22; 

Goopor V, Crabtree (1881), 19 Ch. D. 193 ; I^ass v, 

Bettom (1885), 2 T. L. R. 88 ; Rust v, Victoria dravlng 

Dock Co. & London & St. Kathorino Dock Co. (1887), 

36 Ch. D. 113. Mentd. Tanored v. Allgood (1859), 4 

H. & N. 438. 

1366. Way.] — Kidgill v . Moor, No. 809» 

ante. 

1366. Operating in denial of right — Light.] 

— Meitiopoutan Assocn. V, Fetch, No. 1369, 
ante, 

1367. No substantial damage proved — Light.] — 

Mandatory injunction refused, & nominal damages, 
without costs on either side, granted in a case where 
pltf. had only a life interest, subject to an existing 
lease, & where, though there was a substantial 
interference with present comfort in respect of 
light, there was no prospective injury or diminution 
in the saleable value of the pi*opcrty. There being 
no case as to air, pltf.’s case as to light was made 
less strong by its being addressed conjointly to 
air & light. As proceedings were taken under the 
old iiractice, pltf. should have sought his remedy by 
action at law. — Perkins v. Slater (1876), 35 
L. T. 356. 

1368. .] — Where a reversioner who 

sued for an in j notion to restrain building so as to 
obstruct, access of light, failed 1,o pi*ovo sub- 
skvntial damage, the ct. refused U> direct any 
inquiry iis to damages. — E ino v, Hudkin (1877), 
6 Ch. \), 1(H) ; 46 L. J. Ch. 807. 

Annotation: — Mentd. Richarda r. Revott (1877), 37 L, T. 

632. 

1369. .] — Dye v, Patman (1897), 62 

J. P. 135 ; 46 W. R. 200 ; 42 Sol. Jo. 97. 

1370. After damages recovered in previous 
action — Light.] — It is no defence to an action for 
obstructing ancient lights, that the nuisance 
merely affects pltf.’s right as reversioner, At that 
he has already, m a former action, recovered against 
deft, for the same obstruction.— SiiADWELL v. 
llUTCiiiNSON (1831), 2 B. & Ad. 97 ; 9 L. J. O. S. 

K. B. 142 ; 109 E. R. 1079. 

AnuotationH : —RM, Baxter v, Taylor (1832), 1 Nov. & M. 

K. B. 11 ; BattishlU v. Reed (1856). 18 C. B. 696. 

1371. Immediate reversion not in plaintiff — 
Light.] — A deedaration in case for the obstruction 
of ancient lights, stated that the messuage “ was 
ill the possession of F. as tenant thereof to pltf., 
the reversion thereof then belonging to pltf.” 
Upon a plea “ that the reversion of the said 
several premises, etc., did not at any or idther of 
the said times, when, etc., belong to pltf. modo 
ct forrnd ” ; — Held : the issue was suppoited by 
evidence that at the time, when, etc., P. was in 
possession, & that he paid the i*ent to pltf. up to 
the last quarter day before action brought ; 
although a lease for a U'nn unexpired, from pltf. 
to another person, was put in evidence. — ^B ennett 
V. Duncan (1845), 6 L. T. O. S. 171. 




r awrUf, 


1372. Lessee under lease subsequent to obstruc- 
tion.] — Rippon V, Bowles (1616), 1 Roll. Rep. 
221 ; 81 E. R. 446 ; sub nom, Ryppon r. Bowles, 
Cro. Jac. 373 ; 79 E. K.. 318. 

Annotations: — Refd. Laiiibort r. Boasey (1680), T. Raym. 
467 ; RosewoU v. Prior (1701), 1 Ld. Raym. 713; 
Thompson v, Gibson (1841), 7 M. & W. 456. 

1373. Clerk responsible for erection of obstructing 
building — Go-defendant with contractor.] — In 

an action on the case for obstructing pltf.’s lights, 
a clerk who superintended the erection of the 
building by which they w'ere darkened, & who alone 
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directed the workmen, may be joined as a co-deft. 
with the original contractor. — ^Wilson v. Peto 
(1821), 6 Moore, C. P. 47. 

Annotation : — ^Beld. Tbomi>8on r. Gibson (1841), 7 M. & W. 

456. 

1374 . Lessee of ecclesiastical corporation.] — 

Injunction granted to prevent the obstruction of 
ancient lights, against a lessee of an ecclesiastical 
corpn., subject to pltfs. establishing their right 
to the casement in an action. — Sutton v. Mont- 
FOET (Lord) (1831), 4 Sim. 559 ; 58 E. R. 209. 
An^notation : — Mentd. Wilson v, Towiu*nd (1860), 1 Drew. & 

Sm. 321. 

1375 . Servient owner — Work carried out by 
contractor.] — Bower v. Peate, No. 1231, anie. 

1376 . Executors of deceased defendant— Ob- 
struction of light.] — The continuance of an ob- 
struction to ancient lights is an “ injury com- 
mitted in respect of property within C-ivil l*i*o- 
cedure Act, 1833 (c. 42), s. 2, giving rise to a cause 
of action de die in dicing & therefore an action in 
respect of the continuance of tlie obstruction in 
tlie lifetime of the person wlio caused it may be 
maintained against his exoi*s. or administrators 
notwithstanding that the obstructing building 
was completed more than six calendar months 
before liis death. — Jenks v. Clipden (Viscount), 
[1897] 1 Ch. 894 ; 86 L. J. Ch. 338 ; 78 L. T. 382 ; 
45 W. R. 424 ; 41 Sol. Jo. 350. 

1377 . Owner of partly worked mines — Loss of 
support due to previously worked minerals.] — 
(1) A lessee of underground strata is not liable" in 
damages to tlic owner of buildings on tlio surface, 
who has acquired a right to have the buildings 
uninjured by undergound workings, for injury 
occasioned to the buildings by reason of subsidence 
happening during the cun’ency of the lease, 
caused, not by any act of commission on the part 
of the lessee, but resulting from an excavation 
made in the underground strata by the lessee’s 
predecessor in title prior to the dat<? of the lease. 
Where, pltfs.’ buildings, erected more than twenty 
yeai'S before action, on land, the mines und(‘r 
which were worked V)y defts. under a lease, wercj 
injured, during the cun‘ency of tli<» lease, iSt 
within six years before action, by subsidence 
caused, not by the acts of defts., but by the acits 
of their predecessor in title, done prior to the date 
of the lease : — Held : defts. were not liabl(‘. 

(2) Although the right of the owner of the 
surface A; the right of the owner of the buildings 
on the surface not to have the land ov buildings 
interfered with by undergi*ound workings on tlie 
pait/ of the (Ywuk^v of the minerals stand upon 
different footings as to the modes of acquiring 
them, yet the riglit as regards buildings when once 
acquired is in cliaracter tlie same as tluj riglit of the 


owner of the sui'face (Bruce, J.). — Gbeenwell v. 
Low Beechburn Coal Co., [1897] 2 Q. B. 165 ; 
08 L. T. Q, B. 643 ; 78 L. T. 769 ; 13 T. L. R. 471. 
Aniwtotions : — As to (1) Consd. Hull r. Norfolk, |1900] 
2 Cb. 11)3. Distd. A. G. r. Hoc. L1915] 1 Oh. 235. Retd. 
WostinoiDland r. Now Sharlslou OoUiovy Co. (181)8), 
71) L. T. 716. 

1378. .] — (1) The owner of minerals 

is not liable for damage caused to neighbouring 
land by subsidence occasioned bjr the working of 
the muierals by Ids predecessor in title, although 
the damage did not actually occur until after the 
owner iratuc into posse.ssion. 

(2) It has been settled (hat where a subsidence 
occurred thi*ough coal workings the right of action 
on the part of pei*son damaged by the sub- 
sidence arose wdien the damage occurred Sc not 
when the coal w'*xs removed ; & Stat. iiimitations 
ran from i/ht? latter daie Sc not from the former 
(Kkkewtoi, J.). — Hall v, Norfolk (Duke), 
[19001 2 Ch. 493 ; 89 L. J. Ch. 571 ; 82 L. T. 838 ; 
84 J. P. 710 ; 48 W. R. 585 ; 18 T. L. if. 143 ; \i 
Sol. Jo. 550. 

Sec, further^ Mines. 

Compare No. 1318, ante. 

See, also. No. 1358, ante. 

Z>. Form of hy Aelto}!, 

(a) hfijunction, 
i. In General, 

See, generally. Injunction. 

1379. Whether remedy available— Damages not 
adequate compensation.] — To enable* a party to 
obtain an injunction in equity the mischief <5om- 
plained of must be such as cannot, properly &. 
adequately be compensat<*d by p(*cuniaiy damages. 
— Wood v, Sutcliffe (1851), 2 Sim. N. S. 183; 
21 L. J. Ch. 253 ; 18 L. T. O. S. 191 ; 18 Jur. 75 ; 
81 E. R. 303. 

AnnotaUoHH : — Befd. A.-G. r. Bradfonl ('aiLul Proprlolorn 
(1866), L. It. 2 E(i. 71. Mentd. A.-O. i\ KiiigHlon-oii- 
TbaiiiCH (^orrui. (1865), 12 L. T, 665 ; CroMHiny v. LlfChh 
owlor (1867), 16 J.. T. 438. 

1380 . No legal right Infringed.] — Tenant 

under an agreement for a leas(j having filed a bill 
to restrain his lessor from obstructing the arudent/ 
lights in tie? premises conipjised in tlxi agreement., 
but not asking to Jiav<i tin* agi-eennuit sjMicifieally 
performed — motion for injunct.ion ridused. ■ Kox 
V, PuKSHELL (18.55), 3 Srn. Sc (1. 242 85 K. It. 843. 

A nnoUilion : - Mentd. UamH i?. Ih) Plmia (IHH6), 33 C'li. I). 

238. 

1381. Delay In assertion of right.] - 

WlNTLE V, RrTSTOJ, Sc SoUTII WALKS lJNn)N UY. 
Co., No. 821, ante, 

1382. Damage slight.] -Wintle v, 

Bristol South Wales Union Ry. Co., No. 821, 
ante. 


PART XII. SECT. 2, SUB-SECT. 2.— 
D. (a) i. 

1379 1 . Whether remedy amlUtblr . — 
Damayes not adequaUi compensation.} — 

It was not intended by SikhsIHc lUdief 
Act, 1877, H. 54, that a man should not , 
have an lujunotiou granted to him | 
unless Ids pniporty woiild be practically 
dostmyed if the inhinction wore not 
granted. Where pitf. had for over 
tw(!uty years carried on the huNiiiCHs 
of manufacturing a particular kind of 
cloth in a certain house, & deft, built 
in the neighbourhood of that house in 
such a manner as to render pltf.'s 
bonso practically useless for the pur* 
poses of his manufacture ; — Held : 
pltf. was entitled to an injunction Sc 
not merely to damages. — Y aiu) v, 
Hana-Ullah (1897), I. L. K. 19 All. 
259.— IND. 

1881 i. Delay in assertion of 

right.) — ^In an advocation of a summary 


petTi. t<j the sherllT I raying for iiiUjnllct 
uguiiiHt a conLerftiinous proprietor 
erecting Imildings on a piece of ground 
over which the petr. had a servitude 
7ifm (cdificandi : — HeUl : as the hulid- 
ing was nearly compIetAjd when tlie 
aiiplicatlon was prcsiuitcd, the p<!tn. In 
HO far us it prayed for inU;r<li«t was 
not presented tempestive Sc ought not 
be granted. — Lowsox’s Tuuhtkkh e. 
(JRAMMO.VD (1861), 3 Jfaeph. (Ct. of 
Sess.) 53 ; 37 .8e. .lur. 23. —SCOT. 

b, Support from wills of 

building.) — M. W. eonveyed half of 
certain lands U> O. W., describing the 
same by metes Sc bounds, Sc afterwards 
died having devised the other half to 
M. Tlierc was a house on the lands in 
question so situate that half of it was 
on the portion granUsl to O. W., Sc \ 
half on the portion devised to M. . 
Subsequontly M. couuuonoed to pull 
down the half of the bouse situate on I 


the land devised t<) her, Scd. W. applied 
ill the present action for an injunction 
n^strain the sairie -Held : he was 
eni.ltJed t/i tho itdicf claimed. — W ray 
r. MoRRIHo.v (1885), 9 O. It. 180.— 
CAN. 

0 . Liyhi.] — In an action for 

the obstnudJon of ancient light in 
pLtf.’s biiJlrling by a new building, 
it WOK found that an obstruction, 
amounting to an actionable nuisaiicAJ, 
had been caused liy the new building. 
Sc an Injunction was gmntod, not to 
ho cufoi'ocd for a period siifftcient to 
enable defts. to abab^ the iiiiiHaiice. 

Defts. then caused the wall of the 
new building, which intercepted the 
light, to bo faced with whltA; tilos, 
which they alJogod so improved the 
light coming to pltf.’s windows its Ui 
abate tho nuisance : — Held : an action* 
able obstruction of ancient light oanunt. 
l>e justified )>y tho substitution of light 
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Sect, 2. — lle^nedies for dislurharwe: Svit-aecU 2, D, 

{a ) i., a . A’ UL] 

1883. Johnson v , Wyatt, No. 016> 

ante, 

1384. .] — Curriers’ Co. v , Corbett, 

No. 1420, post, 

1886. .] — Robson v . Whitting ham, 

No. 919, ante, 

1386. .] — Dent v . Auction Mart Co., 

V, Same, Mercers’ Co. v . Same, No. 953, 

ante. 

1387. ,j — K tno V, Rudkin, No. 1308, 

ante. 

Sec, also, Sub-soct. 2, I). (6), i., post. 

1888. Defendant offering to reinstate plain- 

tiff.] — Low V. iNNBS, No. 1427, post. 

1389. Defendant offering to alter plan of 

building.]— Verb v . Minter (1914), 49 L. Jo. 129. 

Land compulsorily acquired under statute.] ! 

— See CoMPUT^ORY Purchase of I^and, Vol. XI., 
pp. 130, 1.37, Nos. 232-243. 

1390. Windows enlarged by plaintiff — , 

Light.] — jWhero the owiior of a imilding having 
ancient lights rtiplaces th(*m by nc^w larger windows, 
the ct. will not int(;rf(5r(‘ by injunction to r(;strain 
the owner of the servient 1-tmi.‘ment fi*om obstiTict- 
ing them.— H eath v . Ru(;knall (1899), J,. R. 8 Eq. 

1 ; 38 L. J. Ch, 372 ; 20 I.. T. 549 ; 33 J. J\ 532 ; 
17W.R. 75.5. 

yinrj4)tutiimM:--Coiiad. Sl4il«rhl r. Huiii (18(il)), Ti (.'h. App. 

103. N.P. AyiiHloy r. ClJov«'i- (1S71), H. is Eq. /i44. 

Befd. No\VH<m r. JVmloi* (1884), 27 Ch. D. 4.1. Mentd. 

Hui vty r. WuIU*i‘h (187 3), L. H. 8 (J. P. 102. 

ii. Quia timet Action , 

1391. Whether court will restrain apprehended 
injury.] — JI erz v . Union Rank of ]j(»ndon, No. 
943, ante. 

1392. - ,] -Whor(i a probable* nuisaiu^e*. was 

distinctly sworn to, jin injunction was granted as 
of coiiise, subject to an action at law. 

It is suflicif'iit ali(*gation to support, an apf)lica- 
tion for injunction to restrain obstruction to 
ancient lights that pltf. has poHS(*ssed the house for , 
twenty years &. upwards. — (loocii v. Marshall 
(1859), 1 L. T. 210. 

1393. .J -Aynsley V, (iLfjVER, No. 389, I 

ante. 

1394. .] -Dicker r. Popham, Radford & i 

(’o.. No. 1105, 

1395. ,] — (1) If, in an action quia limei for 

a threatened illegal obstruction to ancient ligbta 
by the erection of a building, the ct.. is able fiom 
the evidence to satisfy itself that substantial 
damage will be caus(*d by t he building when com- 


pleted, then the action will lie & an injunction bo 
grant(*d, as they will in all other cases of appre- 
hended nuisances, unless the act complained of is 
in itself lawful & does not jjcr se constitute a 
nuisance. The. decision in Colls v. Home <£; 
Colonial Stores, No. 830, unie, has not abrogated 
the jurisdiction of the ct. to entertain actions 
guia timet in cases of obstruction of ancient lights. 
If there is only an honest difference of opinion as 
to whether an illegal obstruction will result the 
<;t. will decide &. not hold that pltf. should have 
waited & ascertained the result of the erection of 
the new building before bringing his action. 

(2) Semble : the tenn “ irreparable damage ” 
as used in this class of coses means no more than 
that the damage is substantial & could not be 
adequately i*eniedied by a pecuniary payment. 
Qu. : whether in such a case the ct. has power to 
grant damages in lieu of an injunction. — Litcii- 
field-Speer V. Queen Anne’s (Jate Syndicate, 
Ltd. (No. 2), [1919] 1 Ch. 407 ; 88 L. J. Ch. 137 ; 
120 L. T. 505 ; 35 T. L. R. 253 ; 03 Sol. Jo. 390. 
Annotation : — As to (1) Befd. Slack r, JiOccls Industrial (^)- 

op. Hoc., 11023J 1 Ch. 4:n. 

See, also, Nuisance. 

1396. Whether damages granted in lieu of 
injunction.] —In an action for an injunction to 
restrain deft, from further building so as to inter- 
fere with pltf.’s ancient lights, & for a mandatory 
injunction compel him to pull down like budd- 
ings already (jonstructed, ]»ltf. proved tliat if 
deft.’s building Wits completed it would seriously 
interfere with his light ; but ho failed to prove 
that the commercial value of his premises, or the 
facility of hd-ting thorn, would be materially 
affeck'd. TIkj ])r(*mises of pltf. & deft, were botli 
h*aseholds h(*ld under the same lessor, who had 
consented to tln^ erection of deft.’s building, A: 
it was iield that under the special circumstances 
the ct. was justilied in giving damages both for the 
complcded A', tluj threatened interfer(!n(!<L instead 
of an injunction. On appeal : — Held : pltf., 
having proved his legal right to the light, & that 
the pioposed building would infringe t hat right, A 
there being no special circumstances disentitling 
him to relief, he was entitled to an injunction as to 
the threatened building & to damages only as to 
the completed buildings. 

Qu. : whether the «!t. has jurisdiction to give 
damagf*s in respect of threatened injury, instead 
of an injunction. — M artin v. Price. [1891] I 
Oh. 270 ; 03 L. J. Oh. 209; 70 L. T. 202 ; 42 
W. R. 202; 10 T. Jv. R. 172; 38 Sol. Jo. 127; 

7 R. 90, C. A. 

Annotations : Consd. Shclfm* r. (.^ity of Lomloii Electric 


ri'llcctod fiiMU u white Hnifuet*. when 
the iujim*cl tiwiier lias no h*tral ripht 
to the (Htnttuuuiieo of t hese newly - 
e-itMiU>cl conditions.- "Ri.Ai'iv r. Scot- 
tish Tkmi>kran(*k liiFK Asscuanck 
Co., IIU08J 1 I. II. .'iJI, 501, 577 ; 42 
J. L. T. 1»4.— IR. 

, d. — — • JVaUrcoursc — Pinersion.] - 
A rinariau proprietor whose pn)iH*i tv 
has been injurioiwly atreeted hv the 
nnlawful diversion of the natnml 
now of u wttlereouse may ohtnin relief 
by Injiinotioii rtvitraliiini;: the con- 
tinutttJoii of the tortious act>8 so eoni- 
mittod. — L k.uiy t>. Noktii Syunjcv 
Town (1900), 37 S. C. U. 404.— CAN. 

« — ObstrncHon,] — Uchl: 

pltf. was en titled to a declamtinu, 
as between him & defts., of a riifht 
to tho usual & aoQust-omed flow 
c»f >yator in artificial watercourses, 
which deft, had obstructed. Sc to an 
iiijuotion to restrain tho defta. from 
obstructiiiff the same. — Pullan r. 
UOUOHFOUT Blkachinu Sc Dyrino Co., 
Ltd. (1882), 21 L. U. Ir. 73.— IR. 


f. Injury must be sub- 

st(fntifiJ.\ — In coses of obstruction of 
riicht uii uulntemipted How of water, 
it must appt'ar from the evidence in 
eiwh ease that tho IiiU'rfcrenco or 
obstruction (uimplainod of is not a 
trivial, but a substantial injury in 
oi*dcr to warrant n»Uef by way of 
injunction. — Ponnusawmi Tavku r. 
Maimtka Collkctou (1899), 5 Mad. (i. 
-IND. 

Construction of dams for 

irrigation.) — IHtfs. errantod a perpetual 
injuctloii to prevent defts., who were 
ripuriAii o^^^le^s lower down the coiwie, 
from interfering with tho construction 
of dams for tho purpose of irrigating 

E ltf.’s agricultural land. — Kalu 

Luabir V . Jan Mkah (1901), 1. L. U. 
29 Calc. 100.— IND. 

h. OraiU of former injunction 

— In respect of same property.] — A. 
obtainocl an injunction against B. 
restraining him from obstructing A. in 
the exorcise of his right of way to his 


(A.‘s laud) over B.’s land. A. subse- 
quently sold his laud to C. B. siiiiilarly 
obstiTicted C. C. then brought a suit 
agaiust B. for an injunction in terms 
similar to that formerly obtained by 
A. B. contended that C.’s remedy, 
if any, was by way of execution of the 
decree obtained by A.: — Held: as 
the injunction did not ruu with the 
land, tiiero was. in the circumstances 
of the case, no bar to pltf.’s suit. — 
Jamsktji Manekji V . Hari Dayal 
(1907), 1. L. 11. 32 Bom. 181.— IND. 

PART XII. SECT. 2, SUB-SECT. 2.— 
D. (m) ii. 

k. Whether court xHll restrain appre- 
hended injury — Obstruction of fUnc of 
flood water.) — The right to di^hann* 
water in flood -time across the land 
of another is not a continuous right, 
& is not infringed by the erection of 
an embankment on tho servient tene- 
ment, which woulil have the effect 
of obstructing tho flow of flood -water, 
mitil (he event occurs in respect of 
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LightinfiT Co., Mcux’b Bi-owory Co. v. City of Loudon i 

Eleotrio Lightiug Co., (1895 J 1 Ch. 287 ; Cowper v. Laidlor, 

119U3] 2 Ch. 337 ; LoodH Industrial Co-op. Hoc. v. Slack 

(1924), 40 T. L. II. 745. Ri^d. Jordcson v. Sultou i 

Southcoates & Drypool Gas Co., (1899] 2 Ch. 217. 

1307. .] — (1) Where plif. has a clear legal i 

right to access of light to his tenement through an I 
ancient light, & an adjoining owner is threaUming 
to interfere with such right, as by darkening the 
windows by the erection of a new building, the i 
ct. will not in the exercise of its discretion award j 
pltf., against his wish, damages in lieu of an in- 
junction. To do so would be virtually to compel 
pltf. to sell his right to deft. 

The ct. has afllrmed over & over again that the 
jurisdiction to give damages, when it exists, is not 
so to be used as in fact to enable deft, to purchase 
from pltf. against his will, his legal right to the 
easement (Buckley, J.). 

(2) The principles upon which the (;t. will give 
damages instead of an injunction discussed. — 
CowPEB V, Laidi^r, [1902.1 2 Ch. 227 ; 72 L. J. Ch. 
578 ; 89 Ti. T. 409 ; sub nom. Cooper p. Laidi.kr, 
51 W. K. 539 ; 47 Sol. Jo. 548. 

AnnnUitms Asio (1) CoDSd. Lccdri IiiduHtriul Co-op. Hoc. 

r. Hlauk (1924), 40 T. L. K. 745. 

1398. .J — Litciipield-Speer. v. Queen 

x\nnk’h Cate Syndicate, Ltd. (No. 2), No. 1295, 
ante, 

1399. .] — (Jhancery Amendment Act, 1858 

(c. 27), s. 2, which provided that “ in all ctuses in 
wliich the Ct. of (2i. has jurisdiction to entertain 
an application for an injunction against {inicr 
alia) the commission of any wrongful a(;t, it shall 
be lawful for the same ct., if it shall think fit, to 
award damages to the party injured, either in 
addition to or in substitution for such injunction,’* 
empowered tlie ct. to award damages in lieu of an 
injunction where tlui jury is threatened but has 
not yet been done. — Leeds Industrial Co- 
operative So(jih:ty, liTD. V, Slack (1921), JO 
T. L. It. 745 ; 08 Sol. Jo. 715, U. L. ; revsy, S. <;. 
sub nom, Siack v, Leeds IndustuivVI^ (Co- 
operative Society, Ltd., |1922J 1 Ch. 421, C. A. 

.] — See Sub-sect. 2, 1). (6) i., posL 

1400. Undertaking by defendant to prevent 
damage — Liberty reserved to plaintiff to apply.] — 
l*ltf. was entitled to a supply of water fov the 
purposes of his mill, by means of a waterccjursc or 
aqueduct, passing through the adjoining lands, 
wliich belonged to deft. In consequtmee of the 
working by the lattcT of a mine under th<i water- 
course the level of tlie bed thereof was depressed 
to the (ixteiit of four feet for some distance. To j 
prevent the wattir fiom overllowing th(i banks, 
deft, had erected a stone wall A:- embankment. 
No actual diminution in the supply of water to 
pltf.’s mill was proved in the cause : - - //Wd ; | 
in an injunction suit, pltf. was entitled in cons<*- 
quence of the subsidence which had already taken 


iii. Interim Injunction, 

Sec^ generally^ Injunction. 

1401. Grounds for granting or refusing — Urgency 

—Support.]— Bush v. Field (1580), (7ary, 90 ; 
21 E. 11. 48. 

1402. .J — A railway co. in the 

course of their works caused excavations to be 
made in their own land, within thrf*e feet of the 
walls of houses belonging to pltfs., A& to a depth 
of lifteen feet lower than tlie foundations of sucli 
houses. On allidavits that the houses had been 
undc'pnined & were in danger of falling in, & that 
the lives of the occupant« would not be in safety 
if the excavation was allowed to piticoed, pltfs. 
obtained an injunction ex p., restraining the co. 
from making further excavations. On allidavits 
on the part of the co., stating that the excavation 
had not t*ndangered, &, if proceediul witli in the 
ordinary manner, would not endanger the liouses ; 
& that tlie giving way of thii houses w.*is owing to 
the wall thereof being very old & badly built. At 
to the taking down of an mljoining building, the 
ct. dissolv<‘d the injunction with costs. - War- 
burton V, London At Blai’Kwall Uy. (’o. (1829), 
1 By. At (^an. Oas. 558. 

1403. Legal right doubtful— Light.] - 

Bateman v, Johnson (1729), Fitz-(1. 109; 91 
E. U. 074. 

AnnotutUm Refd. Swainc i\ G. N. Ry. (1801), 4 Du (J. J. 

»C Sill. 211. 

1404. - - - -- - — .J 'Wynstanley r. Lee, 

No. 218, ante, 

1405. Way.j -A pi*rson claiming a 

right of way int<i a public street h*ading thi*ough 
a second street Ui oth(‘r streerts, lih^d a bill to 
restrain a railway co. from carrying Uudr line of 
railway across the second stn*et, so tJiat. pltf.’s 
access tlirough that st rt^et to t he otlier streets was 
pi*cvented ; but the ct., ujion motion for th<j 
injunction, considering pltf.’s (ividenci* in support 
of the motion diJicient, refused txi grant the, 
injunction, but gave? pltf. libei't.y to bring an 
action. — ilADEiEJ.D v, Mancjhester South Junc- 
tion Ai Ai/niiNcniAM By. (Jo. (1848), 12 \j, T. O, S. 
190 ; 12 Jnr. I()8:{. 

1406. - Delay in application - Light.] — 

(.JooRER r. JIURHUCK, No. 978, ante, 

1407. Balance of convenience Light.] — 

Jai'omh r. Knkuit, No. 1.‘II2, ante, 

1408. Windows enlarged by plalntilT 
Light.) -The circuiristane.es (1) undiT whicli a (Jt. 
of Ecpiity will give relief against obstrueJion of 
ancient liglits ]»y way of injunction, or by way 
of damages ; (2) under which it will grant an inter- 
locut-ory injunction, considered. The ct. will not 
let deft, gain an advantage in this respect by 
nduhing an interlocutory injunction & merely 
jnitting him on an undtu’taking to pull down if 
liidered at- the hearing. — Aynsley v, Li^over 


place in the level of the bed of tlie watercoui*s(i 
to obtain the interference of th<i ct. in order to force 
deft, so to work his mine.s for the future that no 
loss of water should accrue to pltf., but as deft, had 
taken steps to prevent any such loss from happen- 
ing, the ct. gave him the opportunity of entering 
into an undertaking instead of making a hostile 
decree for an injunction against him — reserving 
lilK‘rty for pltf. to apply if there should be occasion. 
— Elt\tb:ll V, Crowtiier (1802), 21 Beav. 10.2 ; 
31 L. J. C’h. 703 ; 0 L. T. .590 ; 8 Jur. N. S. 1001 ; 
10 W. K. 015 ; 54 E. JL 1 100. 

Compare No. 1389, ante. 


(1874), 1. It. 18 Eq. .544 ; 42 L. J. Ch. 777 ; 21 
L. T. 219 ; 29 J. P. .20 ; 22 W. It. 147 ; subsequent 
proceedings (1875), 10 (2i. App. 282, L. JJ. 
AntutUdwns -A h Ut (I) Conid. ilolJund r. Worlry (IHHl), 
2() ('h. J). 578; iSbick r. L<'(m1h XiKliiNlriiil <!o-op. Sec., 
(19231 I Cli. 431. Refd. 8t4nib*y of Altlerley v. ShmwH- 
liury (1875). L. U. 19 Ei|. «1«; Aloow v. Hull (1878), 
3 g. IL D. 178 ; Fiiwlei'H r. Walker (1880), 49 L. J. Oh. 
59>' : WebHter «. Whewall (1880), 42 L. T. 808; Martin 
r. i'l’itM*., 1 1 894 J 1 Oil. 270 ; Cowner r. Laidlor, 11903] 
2 Oh. 337 ; (JoUh r. Homo At Oolonial SDiii-m, (1904J A. (J. 
179. Urncrallu, Consd. . Jiickor v. i’oidmiii, Jliidford 
( 1890), 03 L. 'I’ 379. Refd. Cirooiiwood r. liornuoy (JK80), 
33 (-b. D 171 ; A.'G. «. ginieii Anno Garden Ac MaiiMioiiu 
On, (1889). 00 Ji. T. 759 ; Warren v. Drown. (19001 2 O. If. 
722 ; Wood r. Oouwuy (Jorrm., ( 191-1 J 2 (Jh. 47. Mentd. 


u’liioli tlu* riKht aris4‘H. ~ Hosk r. 
M\«*kaY(1881), 3N.Z. L. K. ««.- N.Z. 


'rbere are ut least l\v<> le'cessary lii- 
Krodloiita for a vaei f/MA mitioii. 
Tboro miiHt, If no luaiuil daiiuJMfo is 
provo«l, be proof of iiniuinoiit duiigor 


A: that flu; upprohoiidod damage will, 
if it eomoH, be very HubHtaidinl. — 
GANOAiur r. Pl.’JtSlIOTAM (1907), 
1. J.. U. 32 Dorn. IHi.^lND. 


1. SeeeHsnru itufredUnts fur.] — 
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Easements and Profits A Prendre. 


Sect, 2. — Remedies for disturbance: Suh^secL 2, D. 

(ft) UL & it?.] 

Dalton V. An^us (1881), 6 App. Cm. 740 ; S^th ». 

Uaxtor, [1900] 2 Ch. 138 ; Gardnorv. Hodgson’s Kingston 

Brewery C^o., [1903] A. C. 229 ; Hyman v. Van Don 

Borgh, 11908J 1 Ch. 107. 

1409. Trivial damage — Light.] — Cooke v, 

Stansfield (1802), 30 Sol. Jo. 730. 

1410. Terms upon which granted or refused— , 
Undertaking by defendant to abate — Light.] — A i 

building was in course of erection at a distance of i 
thirty feet from the windows of a mansion, & an | 
injunction was applied for to restrain deft, from 
]iroceeding with the ei*ection : — Held : there was 
no case for an immediate injunction ; but pltf. 
was put upon terms to try the legal right, deft. | 
undei*taking to abate if a verdict should go against j 
him.— S mith v. Elgbr (1839), 3 Jur. 790. 

1411. .] — AYNSLEY V, GliOVEB, 

No. 1408, ante. 

1412. .] — Nrwson v. Pender, | 

No. 900, ante. 

1413. Plalntllf*s windows altered — Under- 

taking to restore original windows — Light.] — 

(V)OPEB V. UUBBUCK, No. 978, ante, 

1414. .] — Htaigut V. Burn, 

No. 982, ante, 

1415. Undertaking by^ plaintiff as to 

damages — Light.] -Htone v . City of London 
Heat. Property Co. (1800), 12 ,Jur. N. S. 558. 

Undertaking by plaintiff as to damages generally.] 
— See Sub-sect. 2, E. (6), jmst. 

1416. Whether mandatory Injunction granted — 
Light. J — Injunction against stopping lights until 
trial of tlie right ; -which waf direett^d on the 
motion. (Jt. will never on motion make an 
advoi-se order io pull down what has bet»n done. — 
JIyder V, Bentham (1750), 1 Vos. 8<»n. 543 ; 27 
E. B. 1194. 

AiintHaiioHS : — ^Reid. A.-CS. r. Cleaver (1811), 18 Vos. 211 ; 

BUikonioro r. Gluinoi-gaiishiro (-uiiul Navigation (1832), 

1 My. & K. ; Loud r. Murray (I8.M), 17 L. T. O. 

218. 

1417 . ,| — VouNOK V, Shaper, No. 

925, ante, 

1418. .1 — in an action for obstruction 


TERS (1805), 35 Beav 605 ; 12 L. T. 769 ; 55 
E. R. 1010. 

1420. .] — Johnstone v* Royal 

Courts op Justice Chambers Co., [1883] W. N. 
5, C. A. 

1421. Building hurried on — After notice of 

intended application to court^ — Light.] — Deft, in an 
action to restrain him from buildmg so as to 
darken pltf.'s lights, upon receiving notice of 
motion for injunction, put on a number of extra 
men, & by working night & day ran up his wall 
to a height of nearly 40 feet before receiving 
notice that an ex parte interim injunction had 
been granted. It appeared to be a question of 
some nicety whether the lights were ancient 
lights. On the motion coming on, the judge 
restrained deft, from further building, & from 
permitting the wall which he had erected to 
remain : — Held : this order was right, as deft, 
had endeavoured to anticipate the action of the 
ct. by hurrying on his building, & what he had 
(jrccted ought therefore to bo at once pulled 
down, without regard to the ultimate result of 
the action. — Daniel v. Feiwiuson, (1891] 2 C^h. 
27 ; 39 VV. R. 590, CJ. A. 

Annutatumn — Apld. Vou .lod V. Hornsey, llSUri] 2 Ch. 771 ; 

Keeblc v. I’oolc & Luesaw (1898), 42 Sol. Jo. 791. 

1422. .] — Deft, was erect- 

ing a building near pltf.’s house. l*ltf. warned 
deft, that if the building were continued Ikj would 
sue to restrain it as an obstruction of Ills ancient 
lights. After action brought deft. evad(Hl service 
of the', writ for several days, in the meantime 
continued the building til) substituted service on 

I him wiis effected : - Held : deft.*s evasion of the 
I writ brought the ctisc within the principle of 
Daniel v. Ferguson^ No. 1421, ante, pltf. was 
(intitled txj an interlocutory mandatory injunction 
ordermg deft, to pull down so much of the building 
as had been t*rected after pltf. liad warned deft, 
that he intended to bring an action. — Von Joel 
V, Hornsey, [1895] 2 Oh. 774 ; 05 L. J. Oh. 102 ; 
sah norn. Van Joel r. Hornsey, 73 L. 7'. 372, 
(\ A. 

Aimotalion : — ^Apld. Kocblc r. I’ooUs & Lucm (1898), 42 

Sol. .Jo. 791. 


of light air. an application for an injunction ' 
cojnp(41ing deft, t-o take down a hoarding erected | 
by him until trhil was refused, it not being shown : 
that deft, liad not- a perfect right to erect the ' 
Jioarding.- -Anon. (1875), 20 Sol. Jo. 102 ; Bitt. ' 
Brae. Oas. 77 ; 1 Char. Cham. Oas. 17. 

1419. Undertaking by defendant not to i 

proceed — Light.] — (1) Nothing but an Act of ! 
Parliament can give any one man tlie right to take 
the im>perty of another wit-hout his consent ; 
oven altiiougli it ho then intended to make to the 
owner of such pioperty an adequate pecuniary 
compenstitlon. 

(2) Where a bill was liled for an injimctioii to 
i*estrain defts. fmiii interfering with pltfs. right to 
light air, &- an interlocutory motion was made 
accordingly, but before such motion was made the 
interference was carried to a coriain point beyond 
whicli deft-8. then undertook it should not be 
exteiidt'd : — Held : although the ct. might, at the 
hearing of the cause, giant a mandatory injunc- 
tion, the bett-or course was merely to continue, 
till then, defts. undertaking. — Dunbau- v. Wal- 


1423. .] — Keebijj: v. PooiJi 

&. Lucas (1898), 42 Sol. Jo. 791. 

Mandatory injunctions.] — See Sub-sect. 2, D. 
(ft), iv., post, 

1424. Whether granted ex parte — Light.] — An 

injunction against obstructing ancient lights was 
granted on affidavit, befort? appearance, At without 
notice, pltf. having also commenced an action 
previous to filing the bill. — A.-(J. v. Nichol (1809), 
3 Mer. 087 ; 30 E. K. 203. 

Annotation : — Bold. Dewhlrat v. Writfley (1837), Coop. l»r. 
Cos. 319. 

1425. In vacation —Light. I -Clients’ In- 

vestment Co. V, Collins (1892), 36 Sol. Jo. 789. 

1426. .] — Baldwin r. Lanca- 

shire At Yorkshire By. C.’o. (1892), 30 Sol. Jo. 
777. 

iv. Mandatory Injunction. 

1427. Whether granted — Offer by defendant to 
reinstate plaintiff — Ught.] — Wliere an offer is 
made which will have the effect of putting a pltf. 

i in as favourable a position as before the erection 


PART Xll. SECT. 2, SUB-SECT. 2.-- 
D. (a) Iv. 

m. H'lirl/jf'r oranied — Dclau hy 
plaintiff A—Uvhl : pltf. had, by hia 
inuriiiotw in inaiatingon hia righta while 
dofta.* building coiuplaiuod of was in 
oourao of oonstruction, ditHmtitlod 
hiniM'lf to a luaiidutory iujimetion 


for Ita i<t.uiioviil. — SiMi'sox v. Eaton 
(T.) Co. (1907), 10 O. W. II. 509; 15 
O. L. U. 101.— CAN. 

n. J — Wlioro pltf. hua 

not applied for an injunction at the 
oarlieat opportunity, but haa waited 
till the building ooinplainod of by him 
haa been complotod. Sc then aaka the 


■ ct. to have it. removed, a mandatory 
I injunction will not generally be 
1 granted. — B knode Coomaree Dossek 
i\ SOUUAMINKY Dosske (1889), I. L. It. 
, 18 Calc. 252.— WD. 

o. .) — Pltf. brought hia 

I RUit for a mandatory injunction to 
I domoliah buildiuga which deft, had 
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of the building or obstruction complained of, the 
ct. ought not to interfero to compel the pulling 
down of such building, or to restrain its completion. 
— ^Low V, Innes (1804), 4 De G. J. & Sm. 286 ; 
11 L. T. 217 ; 10 Jur. N. S. 1037 ; 40 E. II. 929, 
L. C. 

1428. Injury completed before action 

brought — Light.] — There is no rule which pi*e vents 
the ct. from granting a mandatory injunction 
where the injury sought to be restrained has been 
completed before the filing of the bill ; & there is 
no difference in this respect between injury to 
easements & to other rights. But tli(i ct. will 
only grant such an injunction to prevent extreme 
or very serious damage. Under Chancery Amend- 
ment Act, 1858 (c. 27), it is discretionary with the 
ct. whether it will award damages or leave pltf. 
to obtain them at law. — D tjrell v. Pimtc^uahd 
( 1865), 1 Ch. App. 244 ; 35 L. J. Ch. 223; 13 
Ij. T. 645 ; 14 W. B. 212 ; stib nom, Dakheli. v, 
PiUTCHARD, 12 Jur. N. S. 16, L. JJ. 

Annoiaii(yii8 : — Consd. Calcraft r. Thoiupson (1807), 31 J. 1*. 

675 ; Gort r. Cloik (1808), 18 L. T. 343 ; City of l.omlon 
Brewery Co. v. Tennant (1873), 6 Ch. App. 212 ; Stanley 
of Aldorloy v. Shrowabury (1875), B. It. 11) Kq. 010. 
Distd. Krelil v. Bunoll (1870), 11 Ch. 1). 140. Apld. 
MoManns v. Cooke (1887), 35 Ch. D. 081. Reid. Curriore’ 
Co. V, Corbett (1805), 4 Do G. J. & Sm. 704 ; Maitiii v. 
Douglas (1807), 10 W. 11. 208 ; Magiiiie r. Grattan 
(1868), 10 W. It. 1181); Sparling v. CJlarson (1801)), 17 
W. It. 618 : Dickinson r. Harbottlo (1873). 28 L. T. 180 ; 
Baxter v. Bower (1875), 44 L. J. Ch. 025 ; Chostoy v. 
Acklaud, [181)5] 2 Oli. 389. Mentd. Martin v. Iloadon 
(1800), B. It. ^ Eq. 425 ; Itobson i’. Whittingbam (^1800), 
1 Ch. App. 442 ; A.-G. v. Mid Kent lly. & S. E. Tty. 
(1807), 3 Cli. App. 100; Goodsoii v. liichardHoti (1874), 
1) Ch. App. 221 ; VVaiTon i\ Brown, 11900] 2 Q. B. 722. 

1429. is not every inter- 

f(*rence with the access of light wliicjh will entitle 
a pltf. to the interference of a ct. of equity ; h‘e 
must show material injury in order to obtain the 
assistance of the ct. 

Semhlc : (Tuiineb, L.J.) where a bill seeks a 
merely preventive remedy, a mandatory injunction 
cannot be granted. 

Qii. : whether a mandatory injunction will be 
granted ordering the removal of works already 
completed. — C uiuuers’ Co. v, (Iokbeit (1865), 
4 De O. J. & Sm. 764 ; 13 L. T. 151 ; 29 J. 1». 
644; 11 Jur. N. 8. 719; 13 W. R. 1056; 46 
E. R. 1119, D. JJ. 

Annotations : — Consd. Stanley of Aldorloy v. Shrewsbury 
(1875), L. R. 19 Eq. 616. Reid. Ayrisloy v. Glover (187J), 
B. H. 18 Eq. 544 ; National rruvUicial Idato Glass liiseo. 
t?. rrudentlal Assce. (1877), 0 Ch. D. 757 ; Ilollund r. 
Worley (1884), 26 Ch. D. 578 ; Culls v. Homo & Colonial 
Stores, [1904] A. C. 179. Mentd. Hobson v. Whittingbam 
(1866), 1 Ch. App. 442 ; Senior v. Dawson (1866), B. |{. 
3 Eq. 330 ; Heath v. Bucknall (1869). L. K. 8 Eq. 1 ; 
Smith V. Smith (1875), L. R. 20 Kq. 500 ; EUis v. Alau- 
Chester C’arrioge Co. (1876), 2 C. D. D. 13; Kino v. 
Rudkin (1877), 6 Ch. D. 160 ; Warner v. McBrydo (1877). 
36 L. T. 360 : Wheeldon v. Burrows (1879), 12 (Jh. D. 
31 ; Birmingham, Dudley & District Banking Co. v. 
Ross (1888), 38 Ch. D. 295. 


1430. .] — Where on the site 

of old buildings the erection of new buildings of 
much gi'eatcr height, materially obstructing the 
access of light & air to adjoining property, has 
been completed before complaint made or bill 
filed, the ct., although it has jurisdiction to grant 
a mandatory injunction, will not do so in a case 
where the owner of such pi*oporty lias himself 
treated the case as one for compensation by 
damage's. But having that jurisdiction, it will 
direct an inquiry to assess damages, will not 
leave pllf. t-o his remedy by action. 

Although a montli should elapse between tlie 
completion of the building any objection there- 
to, tlie ct. will not consider that there was laclies 
or acqui(*scence on the part, of the owner of the 
adjoining piopcrty when ho was not himself in 
possession or occupation of it. Uokt (Vis- 
countess) V, (-BARK (1868), 18 Jj. T. 343 ; 16 

W. R. 569, L. JJ. 

Annotations : — Consd. Ronkcll r. Whitworth (1871), 19 
W. R. 801. Retd. Sholfcr r. City of Boiidon Kloctric 
Lighting Co., Moux’h Bixiwory Co. r . (.'ity of Boudoii 
Elootriu Biglitiiig Co., [1895] I C3i. 287. 

1431. .J -On a bill for injunction 

to restrain t.he (X)inpletion &. continuanc<.^ of a 
building seriously obstructing ancient lights, it 
appeared that the building was almost completed 
before bill lilod ; that pltf. had, before tJu*, com- 
mencement of the w'orks, information that suim^ 
building was pioposed, & that she wtis abroad 
during the actual building, hail done nothing 
amounting to acquiescence ; — lleld : a mandatory 
injunction could not be gi’aiit.ed ; an imjuiry 
as to dionages should be directed, lh(»ugh not 
prayed by the bill.— S tanley of Abdkrbey 
(Lady) v. Siiiiewsbiiuy (Earl) (1875), 1^. It. 19 
Eq. 616 ; 44 L. J. Uh. 38t) ; 32 L. T. 248 ; 23 
W. R.. 678. 

1432. -- .J Where the walls of a 

building which interfered witJi ancient lights 
were complete at the iiling of t.he bill, ^ the loof 
was on at the hearing of the cause, the ct. did not. 
grant a mandatory injunction lo pull down any 
I)art of t he building, but ordered an in<|uiry as 
thii damagi‘ Kustained in r<*spect of th<? loss of 
light. -M o'IT V. SilooLBREi) (1875), L. It. 20 Eq. 
22 ; 44 L. J. (^h. 389 ; 23 W. Jt. 545. 

AnnotalUniH : — Reid. Smith r. Smitli (1875), 41 B. J. Ch. 

630. Mentd. BcudtJr V. Moody (1875), 44 B. J. Ch. 711 ; 
llrodor r. Salllurd (IH76;> 2 (’fi- 1). 692 ; Fritz v. JIohHuii 
il880), 14 Ch. 1). 542 ; C‘ooprr v. Crahtroo (1881), J9 
Ch. 1). 193; Byas r. Bottum (1885), 2 T. B. R. 88; 
llouHo Di*opoi*t.y iSc IiivoHtmcnt Co. v. 11. D. Horn) Nall Co. 
(1885), 29 Ch. 1). 190. 

1433. .J The fact that a build- 

ing whicth obstructs ancient lights Jios been com- 
pleted iK'fore wiit. issui^d will not prevent the 
gi'antiiigof a mandat.ory injunction for its removal. 
The material point for consideration is tlie state 


erected. The ct., on aceoiuit of pltf.’H 
delay in bringing his snit, dcciiiiud to 
grant the mandatory injunction. — 
Mtthammad V. Gulab Rai (1898), 
I. B. R. 20 All. 345.— IND. 


defts., 


Railway crossiny.) — Where 

uuLtn., a ry. co., purchased land from 
l>ltf., & verbally agreed to make & 
maintain over & under crossings to 
be built on the land. & for more than 
ten years defts. maintained tlie cross- 
ings, but afterwards caused some to be 
fllfod up or obstructed : — JleU : pltf. 
was entitled to an injunction to 
restrain defts. from interfering with 
the crossings. — Cix^usE r. Canada 
BouniERN RV. Co. (li*83), 4 O. R. 
28; revsd.f 13 S. C. R. 139.7-^AN. 

q. Walercourae.] — A riparian 

proprietor whose property has been 
{njurionsly aflootod by the unlawful 
divcTAlon of the natural flow of a wator- 


I course may oldaiii itdiff liy injunetiou 
nistruining the continuation of tlie 
■ tortious acts so committed. — B kaiiv u. 
I Noimr .Sydney Town (1996), 37 

.8. C. R. 464.— CAN. 


r. .] — Through one 

opening of a tank water flowed In, 
Sl by another opening water llowcnl 
out. Into two ehunuels. Dltf. & his pre- 
diMxissors in title iLS(;d from time 
immemorial the water of the taiik 
through these operiings He chaimels for 
Irrlg^iijg their lands : — Held : pltfs. 
were entitled to an injunction re- 
straining the <icft. from closing up 
either of the openings. — Madiiub Dahs 
BAIK.UU r. JOOfCHFl (.’IIIJNDKB HAKKAH 
(1962), I. B. R. 30 Calc. 281.— IND. 

g. .J — liyotwarl lands 

belonging to pltf. had been irrigated 
for more than 60 years by a channel 
Mrithoiit any Interlerenee on the part 


of Govt. Deft ., without any Justifying 
eAUSO, blocked up the moiitli of the 
ehtumel cutting olT the entire supply 
of water. IMtf. sued to restrain deft». 
by injunction from int^irfering with the 
channel : — Held : pltf. was entitled 
to the Jnjtirietion siiod for. — R /\ma 
GDAVAN V. KUBIIAMANIA AlYAIl (1907), 
1. B. R. 31 Mod. 171.— IND. 

t. Rif/hl df air .] — When the 

(d. is asked te interfere liy Injunction 
U} restrain the obstruction of light He 
air to a dominant tenement, the 
<lueBtlon to be determined is. Is the 
obstruction such as Hcrioiisly to inter- 
fere with tbo comfort or enjoyment 
of the owners of tlie dominant tene- 
ment, or such as to cause a material 
injurj' to it — an injury which cannot be 
completely compensated by damages ? 
The ct. will In such cases interfere, as 
well by mandatory os by pTOventlvc 
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Svd. 2. — Remedies far disturbance : Sub-sect, 2, I>. 
(a) iv, (b) i.] 

of the new building when pltf. first complains. — 
JjAWren(;e V, Horton (1890), 59 L. J. Ch. 440 ; 
02 li. T. 749 ; 38 W. K. 555 ; 6 T. L. R. 317. 

AnnotMma : -KjfitL. Shic v. Godfrey, 11893] W. N. 115; 

Keeble v. i'uolo tfc Lucan (1898), 42 Bol. Jo. 791. 

1434. Injury not substantial — Light.] — 

Durell 15. Pritchard, No. 1 428, ante, 

1435. .] — Calcrapt v. Thomp- i 

HON, No. 923, ante, 

1436. — .] — The ct. will grant a 

mandatory injunction only in cases of extreme & 
serious injury. A. At H. were two houses, separated 
from ('.ach other by a gullet two feet wide. In A. 
there was a window a foot square, live feet above 
the ground, on one side of the gullet, the window 
in (iuosti(»n being the only window of the pantry 
of A. 'Pile own(T of B., in the lifetime of a 
ticnant for lifti of A., At witii lier approval, pulled 
down B., At built a new house; in such a manner 
as 14) encroach upon the gullet-, At to exclude; the 
light A:- air fnnn the pantry of A. After the death 
of I-Ik; tenant for life of A., t-lit; reversioners filed 
a hill against the owner of B. for a mandatory 
injunction, or alternatively for damages for the 
obstruction of light A: aw:- field: under the 
circumstances, t-lu; inconvenie,nc(‘ was not sufli- 
ciently sesrious to entitle plt-fs. to relied, eitluT by 
mandatory injuneition, or by an inquiry to assess 
damager.— Sparling r. (U.ahson (18«9), 17 W. P. 
518. 

1437. - _ . - , j ci. will not grant 

a rnaridat-ory injunction tx) r(*stra«n an obstruction 
of light A& air, t;xcept in cases wi)<‘ri‘ a substantial 
injury has been sustaiiuHi.— B eadkl v. Perry 
(18(18), 19 \j, T. 7(19; 17 W. U, 185; previous 
proceedings (18(1(1), \i, \{, 3 Eq. 4(15. 

1438. - - -- - - .] 1»p:r.kins r. Si.ATER, 

No. 1397, ante, 

1439. - ease's of obstruct ion 

to ancituit lights, the (iiu'st-ion whether a man- 
datory injunction will he granted to (compel the 
j*emoval of tin* obstruction depends on whether 
the damages which would be granted in lieu of 
injunction would or would not be substantial. 
Where, therefort*, the total damages recoverable 
for such an obstruction, couj)led with two other 
(;aus(\s of complaint, amountc'd to less than i*20 
JJeld : the; damages wen; not- substantial. A: that 
no injunction could be grant4'il, but only damagi's. 

- 'Wkhstkh r, WliEWALL (1889), 15 (^h. J). 120; 
49 L. J. (^h. 704 ; 42 L, T. 8(18 ; 28 W. H, 951. 
-luuotatMuifl ; -Mentd. Gulltor r. Houtly (1HS3), 23 Ch. 1). 

•12; JloliorlH r. Gmtenhoim (1SS4), 2(i Ch. 1>. 724 ; lie 

HiiichUITe (1H9J). 12 U. 33. 

1440. Light used for extraordinary pur- 


pose.] — Lazarus v. Artistic Photographic Co., 
No. 949, ante, 

1441. Delay by plaintiff — Light.]— -Baxter 

V, Bower, No. 984, ante, 

1442. Light.]— Shiel v, Godfrey & Co., 

fl893] W. N. 115. 

On interlocutory application.] — Sec Nos. 

1410, 1423, ante. 

Damages in lieu of injunction.] — See Sub-sect. 
2, D. (b) i., post, 

(b) Damages. 
i. In Lieu of Injunction. 

See, generally. Damages, Vol. XVII., pp. 78 
et seq. 

14^. General rule.] — Shelfer v. City of Lon- 
don Electric Ltgiitjng Co., Meux’s Brewery 
C^ o. t5. City of London Electric Lighting Co., 
No. 1350, ante. 

1444. .] — Colls v. Home As Colonial 

Stores, I/td., No. 830, ante. 

I 1445. Distinction in cases of light & water.] — 
1 Injury to rights of air Ao light generally pi-oceeds 
I from i)crmanent structural obstruction ; while 
1 injury to water rights may proceed fi*om causes 
I which vary. Hence the ct. inclines to award 
1 damages in lieu of injunction in th(j former case, 
I b\it will generally declim; t4^ do so in the latter. — 
i Pennington v. Brinsop Hall Coal Co. (1877), 
i 5 Ch. D. 709 ; 40 L. J. C^li. 773 ; 37 L. T. 149 ; 
25 VV. U. 874. 

AnnoiaiiurtH : — ^Reld. Fritz r. Uolisoii (X880), I t Ch. I». .'il2 ; 
Onuurod r. Totiiuonlun Joint Stock Mill (^o. (1883), 11 
Q. It. D. 155 ; Stoll mrt't-i* r. i‘*‘troIcnm Dovolopimmt Co., 

' 119181 A. C. 498, n. Mentd. Owen v. Favei*Hham Cori>«» 

(1908), 72 J. P. 404. 

{ 1446. Jurisdiction of court to award.] — Johnson 

' r. WYArr, No. 910, ante, 

1 1447. - -.] — Durell V, Pritchard, No. 1428, 

; ante. 

1448. — - Case for mandatory Injunction not 
established.] — (-IT Y of London Brewery Co. v, 
Tennant, No. 175, ante. 

1449. Case for perpetual Injunction estab- 

lished.] — Where iilif. has established his right to a 

j i)erpetual injurudion against d(*ft. the ct. has no 
I i)ower under Chancery Amendment Act, 1858 
I (c. 27), to oblige liim against his will lo accept 
. damages in lieu of tlie injunction. — Krehl v, 
Burrell (1879), 11 Ch. D. 140; 40 L. T. 037; 
' 27 W. B. 805, (\ A. ; previous proeeedings (1878), 
10 Ch. 1). 420, C. A. 

AnnoUttionn : — Consd. Holland r. Worley (1881), 20 Ch. ]). 
578. Reid. GaHkin t*. ItallH (1879), 13 Ch. D. 324 ; Green- 
wood r. Homnoy (1880), 33 Ch. 1). 471 ; Martin v. I'rice, 
118941 1 Ch. 270; Mayfair Property (’o, r. Johnaton, 
11894J 1 Ch. 508; Allport r. Sei-nrity Co. (1895), 13 H. 
j 420 ; Shelfer r. City of Ijondon El<*ctrie Lighting Co., 
M(;ux’h lti*o\very Co. r. C.ity of London Electric Light- 
ing Ck)., 118951 1 Ch. 287 ; Weatmoieland r. New Sharlaton 


injanetioii, pi-ovided that in tlw‘ elr- 
cuiuataiicoN of the cane theiv ia nothing 
ineunitahle in inittiiig in foit^ the 
former ivmeily. The e(. will look iu>t 
ineivJy t(» the uae to which rooina in a 
dwt'lliiig-houHU from which light ia 
ohat meted an; actually put at the time 
of the ohatriictioii, but aJao to the line 
(o which they may he put for uU 
ii'aaouahle purpoaea of occupation, 
it la immaterial whether light ia 
admitted through a window or a door, 
in caae of oliatmetion, tiu; owner of 
the dondnnnt. tenement ia in either 
caae untlUi'd to i»rott'ction. — H.atanji 
Haiim.\s.ii r. Kdaiji Hakmasji (1871). 

8 Horn. ISl.- IND. 

a. J . „ Wheiv pltf. & 

deft... heing owiiei’a, K'aiH'ctively, of 
two adjoining hoiia<'M jC the vernmlahs 
immediately in front of thoae lionai'a. 
agi'eetl that tliey alionhl kivp the 
veraiidiilia open not huild iiiion them i 


or divide them by a wall : - IleM : the 
fact that deft., w'hen re-building his 
houao, built its new front wall in 
advaiiiM* of pit fa., in broach of the 
ugix^emeut, la nut aufllcieut in itai'lf 
to iustilly the ct. in giunting a man- 
datory injunction ordering ita rc'iuovai. 
■ — Hanchhud Jamnwdah t\ Lau-i’ 
Haiubhai, Lallu Uakibiiai r. 
iCANCIlHOD Jamnadah (1873), 10 Doiii. 
95.— IND. 

b. .] — lle-eriHdioii of 

Ilia houai! by deft., ao aa to darken 
some of the principal rooina of pltf.V 
houae. making them unfit for occupa- 
tion during the day without ailidciHl 
light ia an injur>* against which the 
ct. will grant reiit'f by Jaauiug a man- 
datory Injunction dirooting deft, to 
pull down 80 much of the houae aa is 
in*ce88ary to stop the Injury.— Jam- 
XAUAS SirA?fK'.VRL.\L l\ ATMAILIM HaU- 


JIVAN (1877), ]. L. P. 2 Rom. 133.— 

IND. 

c. - - - Wheiv deft., with- 

out l(*«ve or licence, took poaacaaioii 
of pltf.V window us complotoly as if 
he had blocked it up altogidhcr : — 
Held : no ph*cxHlent warranted the 
substitution of damagea for an in- 
junction in such a caae against pltf.V 
will. - - Nandkishou Haloovan r. 
RiiAormiAi Praxvai.abiida’8 (1884), 
1. L. K. 8 Bom. 95.~1ND. 

d. — .] — Pltf. complaineil 

that defta. intended to build so oa to 
obstruct the paaaage of light & air 
t hrough an ancient window* in his house, 
A' render u room therein unfit for use, 
JC prayed for a perpetual injunction 
i\>atraining defts. from so building. 
It was proviHl that the w’all intended 
to Ik* built would ao shut out the light 

air us to rouder the room completely 
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Colllory Co. (1898). 79 L. T. 71G ; Lood.s Industrial C^o-op. 
Soc. r. Slack (1U2J), 40 T. h. IJ. 745. , 

1450. .J— Nation AT. Provincial Plate i 

(iLASS Insurance i’o. r. 1 *rudential Assurance 

Co., No. t)68, ante, 

1451. Grounds for granting or refusing —Injury 
capable of compensation.] — The jurisdiction of the 
ci. to interfere by way of mandatory injunction 
should be exercised witli great caution. Scnible : 
it should not be exercised at all where damages 
afford an adequate compensalion for the injury 
done. 

It is the duty of tlie ct. in a cose in whicli it 
(onsiders damage lias been dorus though not of 
such a character as to warrant the exercise of its 
jurisdiction by mandatory injunction, to direct 
an inquii’y before itself, in order to ascertain the 
measure of damage that has actually been sus- 
tained. — Isenberg r. Kast India House Estate 
Co., Ltd. (18«3), :i I)e C. J. & Sm. 263 ; 8 New 
Kep. 345 ; 33 L. (h. 392; 9 L. T. 625; 28 
J. P. 228; 10 Jur. N. S. 221 ; 12 W. II. 450; 
46 E. K. 637, L. C. 

JnnoUiiions : — Consd. K. r. l):irlinglou L. B. of Health 
(1805), 0 H. & S. .502. Apld. Stanley of Aldorley v. 
ShivwHbury (187.')), L. 11. 19 Kq. 010. Consd. Slack r. 
Leeds Industrial C.’o-op. Sue., 119201 1 Oh. 1:H. l^fd. 
Hetts r. J)e Viti*o (No. 2) (1804), 11 Ji. T. 530 ; Martyr 
r. Lawiviice (180-1), 10 L. T. 188 ; CuiTiors’ Co. r. t^orhett 
(1805), 29 .T. P. 409 ; Senior v. I’awson (1800), h. It. 3 
Kq. 33(i ; Stivtton v. Ui-cat Westorn & Brentford Ity. 
(1879), 5 Cli. App. 751 ; l»ettoy r. J^urBons (1914), 84 
L. ,T. Ch. 81. Mentd. CJlowes r. SlalTordsliii-o l*olt erics 
Waterworks Co, (1872), 27 L. T. 521. 

1452. Mandatory injunction not asked for.] 

— Martin r. Headon, No. 921, ante, 

1453. Plaintiff treating matter as one for 

compensation.] —In a cost*, where the circumstanceb 
jiistilied the ct. in granting a mandatory injunction 
at the lieiiring L) compel dofls. to pull down newly 
(Tcctcd buildings to the Jieight of the forincu* ones, 
on the grt)iind of ohstmeiion to pltf.’s light | 
air ; but whciw* pltf., having h(»ard of th(» intended | 
structure in Apr. did not complain till Nov. 
following, during which time defts. had laid out , 
large? sums ; <S5 wliere? i>ltf. liad also, since bill 
liled, made an offer to take a money coniptqisatic^n 
for the. injury to lier rights, tlu? ct., instead of j 
granting an injunction, direcjted an inquiry as Id ; 
th<! amount of damages sustained by j)ltf. ■ 
Senior v. Pawson (1866), L. K. 3 Eq. *330 ; J5 ’ 
W. 11. 220. 

Anmitatiuns : — Consd. Slack v. liceds Industrial (‘u-op. Six;., 
11923] 1 Ch. 431. Reid. Sharp r. Wilson. Jlollioray i 
(1905), 93 J.. T. 155. 

1454. .] — Dent v. Auction Mart i 

Co., Pilgrim v. Same, Mercers’ ('o. v. Same, 
No. 953, ante. 


1455. .] — Oort (Viscountess) v, 

Clark, No. 1430, ante, 

1456. Delay by plaintiff.] — Senior v. Paw- 

son, No. 1453, ante , 

1457. Damage to defendant by injunction.] 

— Senior v, I*awson, No. 1453^ ante, 

1458. Deprivation of property without 

plaintiff’s consent.] —D UNBALL v , Walters, No. 

1 119, ante. 


1459. .] — Dent v, AuernoN Mart Co., 

PiTxmiM V, Same, M eik’ehs’ Co. v. Same, No. 953, 
ante, 

i 1460. .] - (]ii*cumstancea under which 


the ct. will gi*ant a mandatory injunction instead 
of damagt'S under Chancery Anu'ndinent Act, 
1858 (c. 27), conddered. 

In gi’anting a mandatory injunction the ct. did 
not mean tliat the man injured could not be 
I compensated by damages, but that the cjise was 
j one in wliich it was dillicult* t-o assess damages, 

! & in wliich if [the mandatory injunction] weiv not 
I grant-cMl, deft, would be allowed practically to 
I dopriv(‘ pltf. of his pro])erty if hi? would give him 
I a price for it (Jessel, M.H.).— Smith v. Smith 
I (1875), L. II. 20 Eq. 500 ; 44 L. J. (h. 030 ; 32 
I L. T. 787 ; 23 W. II. 771. 

Annotutions : — CODSd. National J'lovliicial Plain (.nuss 
! Insce. V. I’rudoiiMal Akhct. (1877). 0 Ch. J). 757 : Holland 
I r. Worley (1884), 20 CMi. 1). 578. Reid. J.awivnoc v. 

! Horton (1890), 02 L. T. 749; Marlin r. Price, |lh94J 

1 Ch. 270 ; ('owpor r. l^uidler, 119U3J 2 (’h. 337. 

j 1461. .] -In (?xerciHing the discretion 

I given by (hancery Ainenilmeut Ac.t., 1858 (c. 27), 
s. 2, t-o award damages in subslit-ution for an 
injunction, in the (;as(? of a substantial int<?r- 
ferericc? witli pltf.’s ancient lights, the ct. will not, 
when tlie, result of iJeft.’s buildings would hi*, if 
they wen? alloweiJ to continue, t-o riTiiler plt-f.’s 
prop(‘rt-y ab.solut.(?ly useless to him, compel pltf, 
to sell his pnjperty out A:- out to deft-. Hut if tho 
injury to jiltf. will bo less si'rious, ^ his property 
will nimain substantially useful to liim if d(?ft.’s 
buildings arc? permitt(?d to continue, tin? ct. may 
(‘xenn'se its discretion by awarding pltf. damages 
in lieu of an injunction, tV. for the purfiosi? of 
exercising t-hat- discretion t-he ct. will take irit-o 
consideration the n<itni‘(? A. situation of tin? 
properi-y, as for example, t-he (tirciiinst-anci? that 
it- is situati? in the ceiiin? of a large city, such as 
Jjoridon. — Holland v, Worlev (1884), 26 (Jh. 1). 
578 ; 54 L. .f. Ch. 268 ; 50 h. T. 526 ; 49 J. P. 7 ; 
32 \V. II. 749. 

nmtf a/ if //t» .‘ -Consd, OiTinnwood r. IforiiMoy (1880), 33 
Ch. I). 171. Expld. Dicker v. I’ophairi, Jladroiil (1890), 
03 L. T. 379. Dbtd. Nalloiial Tcleplioiiu Co. v. Baker, 
118931 2 Ch. 180. CODSd. Martin r. Price?. I1K94) J Ch. 
270; Cowjierr. Laldhn*, 1 1903 J 2 ('ll. 337. Refd. Hliclferr. 


dark & unfit for use : — Jlrld : idtf. 
was entitled to an iiijimelion. — 
Kadarhhai r. Haiiimiiijai (1889), 

1. L. It. 13 Bom. G7L — IND. 

®. .] — A mandatory 

injuiictioii will bo grraiited to n?move 
an ob.st ruction of an easement to lltfht 
& air where tho ohai‘ai?tcr of the ob- 
struction is such that its c;oiisequciice 
is to darken pltf.'s house so as to luuke 
it imcoiiifortable & in part iLseless. — 
Mrniu Kkishxa Aw \r r. ,Somaunoa 
Muninauandrien (19J3), 1. L. U. 
30 Mad. 11.— IND. 

PART XU. SECT. 2, SUB-SECT. 2.— 
D. (b) i. 

1451 i. Grounds for granting or re- 
fusing — Injury capable of compensa- 
lion.] — Where defts. in 1871, without 
authority, diverted a watereourfio on 
certain land, afterwards made 
compensation therefor to tho then 
owner of the land, pilf.'s prodec3essor I 
in title. IMtf., having failoil to prove i 

J. — VOL. XIX. 


actual damage, was allowid nominal 
damages He the e,t. diifclrd u refeii*nce 
to ascertain the comix*nsation to which 
pltf. would he enlltled as upon an 
authorised diversion of the wati-reonrse 
under .'.I Viet., c. 29, s. 90 (//) (D.). - - 
Tolton V. Canadian i'Ariric Jtv. (Jo. 
(1892), 22 (). B. 201.- CAN, 

1461 ii. — .j- I'ltf. owned a 

house ill which ho had resided for 
twenty-foiir years. Through windows 
ill the sf)uth wall ho had during all 
that tinu* on joyed fn*«j af'X?HS of light 
& air. Deft, purchased the land to 
the south of pUf.’s hoiimj. Sc proceeded 
to build on the site ; the noith wall of 
the new building was about six feet 
distant fnim the simth wall of pltf.'s 
house, & was iiititiided to Ik? sixty-four 
feet high, i.c., about twenty fwt 
higher than pltf.’s loft windows 
Pltf. BUod for an iiijurictioii : — Held: 
pltf. was entitled to damages, but 
not to an injunction. —D jicnjihiidv 
( jOWASJl l-’MRIOAR t*. LiHUDV (1888), 
I. L. H. 13 Bora. 252.— IND. 


I. Joint owuern oj mill fhnn 

— Prescriptive right o/ oar.]— Drio of 
two joint own<*rs of a mill dam, ouch 
having a mill on opposite sides of the. 
river iiy whicli the dam was formed, 
was entitled to u pio-seriptlvi! rigid to 
tlie supply of wuier as furnished hy 
the dam all the way across the river, 
&L to dam hu(;k the water on pltf.’s 
land, but the other owinu- was not. 
In an ludioii to I'ostruiii both owners 
from hacking the water Li the detri- 
iijcnt of plt f. : — IfeUl : the dam us a 
piece of pn>port.y was an entire tiling, 
& that pltf. was not entitled Ui an 
injunction ii;st ruining the usi? of the 
water, his I'cmedy being In damages 
against the owner not entitled to tho 
eafKiinent. — H tothakd r. Hu.liaud 
(1890), 19 (i. U. 542.— CAN. 

f ;. Plainiiff's acffuiescenrc,] - 

icre pltf. & deft., being owners, 
respectively, of two adjoining houses 
&, the verandahs immediately in front 
of those housi?K, Hgref?d that they sboiiUl 
keep the ve.rundahs ofieii & not hnlld 
O 
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Sect, 2 . — Remedies for disturbance : Sub-sect. 2, D. 

(h) i. & a. & E. ( g) A W.] 

Olty of London Elootrio LiKhtine Co., Moux's Brewery 

Co. V. City of liondon Eloctrio Lighting Co. (1894), 

12 R. 112 ; Leeds Industrial Co-op. Soo. v. Slack (1924), 

40 T. L. II. 745. 

1462. .] — COWPEB V. Laidler, No. 

1397, ante. 

1463. Damages not asked for.] — S tanley 

OF Alderley (Lady) v. Shrewsbury (Earl), 
No. 1431, ante, 

1464. Offer by defendant to abate if 

ordered.] ~ Greenwood v. Uornsey, No. 969, ! 
ante. 

1465. Possible future use of plaintiff’s 

premises.] — In an action to restrain the obstruc- 
tion of ancient lights, where the right of pltf. to 
relief rests mainly upon damage, not suffered at 
the time hut likely Uy accrue within a reasonable 
time, the ct. will nevertheless grant an injunction 
to enforct^ that right, & not give compensation by 
way of damages. In a case of this character the 
I)ossible future apidication of i)ltf.’s premises 
must be considered, in granting an injunction, or 
directing an inquiry us to damages. -Dicker v. 
PopHAM, Radford & Co. (1890), 63 L. T. 379. 

1466. Balance of convenience.] —Ball v. 

Derby (Karl) (1874), cited in [1894] 1 Ch. at 
!>. 281 ; sub nom, BArr v. Derby (Earl), cited in 
63 I.. T. at p. 381. 

AnTuyUilitmH : ' Dicker v. ropbam, Radford (1800), 

03 L. T. 379 ; Martin r. I'ricc, [1804J 1 Ch. 276. 

1467. Unfair conduct of defendant.] — 

(.JOJ4T.S I’. Home & Colonial Stores, Ltd., No. 830, 
ante. 

1466. think this is not a case 

for a mandatory injunction. Hkj'c is no case 
of shaip practice or unfair conduct on the part of 
deft, it is not a cast! of iiTemodiable damages or 
of the hous(! being rendert*d uninhabitable, nor is 
it a case in which damages cannot be regai’detl as 
r('aHt»nabl(f & adequate} compensation, i think it 
is impossible to doubt that the t(‘ndency of the 
speeches in the House of Ixu’ds in ColU v. Home d: 
Colonial Stores^ Ltd.. No. 830, ante, is tt) go a 
little furtlu'r than was done in Sheljer v. City of 
London Elcviriv LUjhiing Co.^ No. 135(5, posf, & to 
indicates that as a geiiei‘al i*ulo the ct. ought to be 
l(‘ss fwH* in gi'aiiting mandatory injunctions than 
it was in years gone by (Cozens-Hardy, L.J.).- - 
Kine V. Jolly, 11905] 1 Ch. 480; 74 L. J. Ch. 
174 ; 92 L. T. 209 ; .63 W. R. 462 ; 21 T. L. R. 
128 ; 49 Sol. ,To. 164, C. A. ; affd. sub nom. Jolly 
r. Kine, [1907] A. C. 1, 11. L. 

A mwUitiotut : —IBltWlL. lllggirm r. BottN. [1905] 2 Ch. 210. 

Mentd. Davis r. Marrablo, 11913] 1 CUi. 421 ; Paul v. 

Robson (1914). 83 L. J. P. C. 301 ; Iloai-o v. Mc-Alpliu*. 

I1923J 1 Ch. 107. 


subsidence.] — ^A. & B. were the owners of adjoining 
I lands, & the house of A. had for more than twenty 
I years been supported by the adjoining land of B., 

' who dug a foundation for some intended buildings 
so near the house of A. that it fell ; — Held : (1) if 
A.’s house had been so supported, & both pairties 
I knew it, pltf. had a right to such support as an 
I casement ; (2) deft, could not withdraw that 

I support without being liable in damages for any 
injury that pltf. might sustain thereby, which 
damages should be such as to put pltf. in thtj 
same state in which he was before, but the jury 
ought not to give him a new house for an old ont^. 
— ^Hide V. THORNBOROuaH (1846), 2 Car. & Kir. 
260, N. P. 

AnnoUUiona : — As to (1) Comd. Solomon v. Vintners* Co. 
(1869), 4 H. & N. 585. Distd. WoodaU v. Hingley (18««), 
1 4 L. T. 1 67. Consd. Dalton v. Angus (1881 ), 6 App. C^. 
740. Refd. Humphries v. Bnigdon (1850), 12 Q. B. 
739 : lloimrs V. Taylor (1858), 30 L. T. O. S. 321. As to 
(2) Conid. Humphries v. Bmgdon (1850), 12 Q. B. 739. 
Bold. Rogers v. Taylor (1858), 30 L. T. O. S. 321 ; Whit- 
ham V. Kershaw (1886), 16 Q. B. D. 613. 

1470. Obstruction to light — To new & old 
windows — Damages recoverable for both.] — 

Claimants, being the owners of certain buildings 
with ancient lights, pulled them down & erected 
a new building on their site. The position of 
certain portioiLS of the windows of the new 
building coincided wdth that of poHions of the 
old windows, while other portions of the now 
windows occupied wholly different positions. 
Before any right to the access of light to the non- 
coinciding portions of new windows had 

been acquired, a railway co., in the exorcise of 
their powei's, erected a warehouse w'hich ob- 
structed the lights of windows in the now building : 
— UcM : claimants wertj entitled to compensation 
in rcjspect. of the wiiolo of the windows so ob- 
striicttKl, including the windows & i)ortions of 
windows which did not coincide with any of the 
ancient lights. — lie London, Tilbury South- 
end Ry. Co. & Gower’s Walk Schools Trustees 
(1889), 24 Q. B. D. 326 ; 62 L. T. 306 ; 38 W. R. 
343 ; Sid) worn. Rc (iowERS Walk Schools 
Trustees & London, Tilbury &> Southend Ry. 
Co., 69 L. J. Q. B. 162 ; 6 T. L. R. 120, C. A. 

Antu>Ujtious : — Expld. & Distd. Horton v. Colwyn Ray & 
Colwyn U. C!., [1908] 1 K. R. 327. Expfd. & Apld. 
Oriffith r. Clay, 11912] 2 Ch. 291. Mentd. SimmoiiH v. 
London Joint Stock Rank, Little r. London Joint Stock 
Bank, [1891] 1 Ch. 270. 

1471. Site value — Land immediately In 

rear of buildings obstructed — Depreciation of 
whole as building site.] — Pltf. was the owner of 
two houses fronting upon a street, & the windows 
facing the street were ancient lights. He was also 
the owner of a piece of land immediately at tin* 
rear of & adjoining the houses. Defts. erected a 


Sec, also, Nuisanc^k. building on the opijosite side of the street & there- 

Prospective injury.] — Sec Sub-sect. 2, D. (a) by obstructed pltf.’s ancient lights, in an action 
ii., ante. for damages it appeartid that pltf.'s houses were 


_ old & dilapidated &• would soon have to be de- 

II. Measure of Damages, molished ; that the neighbourhood was no longer 

DAMAGEe,Vol. XVII., pp, 130 efsegf. residential, but adapted for factories & work- 
1469. Loss of support — Value of house before shops ; that the site of the houses, together with 


upon them or divide them by a wall : — 
ifcld : the ot. Hhould Hutinfy iti^elf 
whether pltf. protested iifraiUHt the 
new wall whilst In course t»f eivctiou, 
or quleUy acquieset'd iu what deft, 
was doinpr, A* oidy objtH'tcd when the 
wall was completed. In the latter 
case the ot. shomd only award damages. 
— IlANeHiion Jamnadap r. Lalli^ 
Habibhai, Lau.1' Habibitai 1). Ran- 
THHOD Jamnadap (1873), 10 Bom. 95. 
— IND. 

h. * .1 — Where the whole 

of the direct light, which formerly 
came to p1tf.*s hulidinfr. was taken 


away by deft. *8 new building* Inas- 
much as pltf. was shown the plans of 
the proposed now building & no pro- 
ceedings were instituted, until deft.'s 
building had reached a height of 
30 ft.. & AS on that date permission 
, was given to deft, to go on bnilding at 
, his own risk. & deft, liad nearly oom- 
plot«)d his building at a very largo 
I cost by the date of nearing of this suit ' 
when the building had reached a height j 
of 70 ft., & os pltf. *8 building was a { 
small old -fashioned house, which, in | 
the ordinary course, would iu a few 
years Ih" pulled dowu rt'huilt ; — I 


Held : the pr»)per rt‘medy would bo 
a decree for damages He not a man- 
datory injimction to demolish deft.’s 
now building. — A nath Nath Deb r. 
(Ulstaux (1908), 1. L. H. 35 C^alc. 
661.— IND. 


PART XIL SECT. 2, SUB-SECT. 2.— 
D. (b) U. 

k. Obstmetion to light — Cost of 
necessarg alterations .] — In an action 
for obstructing pltt.^s lights, a fair 
measure of damages in the cost of 
making such alterations iu pltf.'a 
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the piece of land at the rear, would form a building 
site suitable for a warehouse or factory ; & that 
the value of this building site as a whole would be 
diminished by the obstruction to light in tlio 
front : — Held : the damages i*ecoverablc by pltf. 
were not limited to the depreciation in the valut' 
of the houses, but extended the diminution in 
value of the whole of pltf.’s premises considered 
as one building site. — G kifpith v . Clay (liiciiAitD) 
& Sons, Ittd., [1912] 2 Ch. 291 ; 81 L. J. Ch. 809 ; 
106 L. T. 963, C. A. 

Antwttion:— Avid. WUls v. May, [1923] 1 Cb. .317. 

1472. Site ready for development — 

Site acquired for future development.] — Pltf. was 
the owner of a small two-storied house, No. 117, * 
whoso windows on the north side were ancient | 
lights ; she was also the owner of No. 119, a house , 
similar to & adjoining No. 117 on the south. ' 
Deft., who owned No. 115, to the north of Sc 
adjoining No. 117, converted it into a shop with ' 
oflices above it. Sc so obstruisted th<i access of light 
to the ancient windows of No. 117. In an action I 
for dfimages caused by that obstruction, it 
appeared that the site of No. 117 lent itself to i 
developmcmt by the t'rection of a shop ; that the 
charactcir of the district was in pi-ocess of changing ' 
fi*om a residential to a commerciiU one ; that i)ltf. 
bought Nos. 117 & 119 as an investment witli a 
\'iew k> (hweloping their sites as a building site 
for commercial purposes ; tliat tlie sites could 
logcither be fonned into a single site suitable for 
such puiposes, though the development thereof 
might be delayed for a few years owing t-o the j 
existence of a lease affecting No. 119. It fuither i 
appeared that the obstruction of light on the I 
north side of No. 117 had rendered tlio sites of j 
pltf.’s houses less valuable fis a building site for | 
commercial purposes : — Held : in t-lio circum- i 
stances, the ct. was entitled, in estimating the ' 
damages caused to pltf. by the obstruction, to * 
take into consideration not only the immediate | 
damag(* done to the house standing on the site? j 
of No. 117, but also the damage to the combined ' 
sites of Nos. 117 & 119 treated as a building site , 
adaptable!! to commercial purposes, notwith- ' 
standing that the sit-e of No. 119 might not be 
immediatelv ripe for development. — v. 
May, |1923j 1 Ch. 317; 92 L. J. Ch. 2,53; 128 , 
L. T. 826 ; 67 Sol. Jo. 3.50. i 

E. Practice aiid Procedure. 

(a) 'The Order. 

1473. Liberty to defendant to apply — For sanction 
of scheme of building.] — The ct., though it grant 
a perpetual injunction to restrain th«^ dai*kening 
of ancient lights, will yet, in a proper case, retain 
t he power of sanctioning any proper scheme which 
may be proposed by deft.. Sc will for this pui^pose 
give liberty to apply to the judge in chambers ! 
with reference to any such scheme ; Sc will not 
requiitj the payment of costs as a condition 
precedent to such application. — Stokes v. City 
Offices Co. (1865), 2 Hem. Sc M. 650 ; 12 L. T. 
602 ; 29 J. P. 708 ; 11 Jur. N. S. 560 ; 71 E. R. 
616 ; affd., 13 L. T. 81, L. C. 

Annotatiema : — ^Folld. Yaies v. Jack (1866), 1 Ch. App. 29r>. ' 
Refd. Deut V. Auction Mart Co., Pilgrim v. Same, Meiverfi* 
Co. V. Same (1866), L. H. 2 Eq. 238; Sholfer v, London ‘ 
Electric Lighting Co., Meux*B Brewery Co. v. London , 
Electric Uiniting Co.. [1895] 1 Ch. 287 ; Leeds Industrial ; 
Co-op. Soc. r. Slack (1924), 40 T. L. li. 745. 


1474. .] — Yates r. Jack, No. 920, 

ante. 

1475. Liberty to plaintiff to apply- For manda- 
tory injunction.] — Coi.ls v. Home Sc Colonial 
Stores, Ltd., No. 830, ante. 

1476. .] - Anderson v. Francis, 

11900] W. N. 160. 

i^laek w Leeds Jiidnstrial Co-op. Soe., 

[19231 I Ch. 131. 

1477. Declaration of plaintiff’s rights — On under- 
taking by defendant to submit plans of proposed 
building. I—Smttii r. Baxter, No. 166, ante. 


(/j) V ndertahbuj as to Damages. 

See. generally. Injunction. 

1478. Discretion of court to grant inquiry.! — 
Where pltf., undertaking to aliide by any order as 
to damages, luul obtaineil an interlooulory 
injunction t^) restrain d<‘fts. from i)ioceoding witli 
certain (*rections, but Ids bill was dismissed at the 
healing, tht^ et. refused an application by dedts. 
at the dismissal of the bill, for an inquiry as to 
damages sustained by tJiem by r(*ason of their 
liaving been restrained by the injunction for the* 
space of a yeoi*, but without prejudice to any 
api^lications Diay might makcj as to damages on 
pltf.’s undertaking, upon tlie production of 
sufficient eviden<!e to justify an inquiry. — Hua'i’ r. 
IMPEIUAL (lAK (^>. (1866), 1 I L. T. 349 ; 14 W. U. 
508 ; affd., 2 Ch. App. 1.58, L. C. 

1479. .] — (1) An injunction to restrain 
deft, from building so as to prevent access of light 
Sc air to jiltf.’s windows was granted ex y. on 
Nov. 4, 1879, Sc on Nov. 27, was continued until 
the trial or further order, pltf. giving t-lu* usual 
undertaking as to damages. On Feb. 18, 1880, 
the Ct. of Ap])eal discliargc^d ilie order. On 
Nov. 1 1, 1880, a perpetual injunction as to access 
of air w^as granted ; but on June 21, 1881, the Ct.. 
of Ajjjieal dismisstid the fiction with costs. On 
Feb. 16, 1882, deft, gave? notice of motion for an 
inquiry as to damages which wtis refused. The 
only darnagf'. alleged was that deft, liad figreed to 
let part of the jjroperty with ilie new buildings to 
a tenant. Sc was pri^verity(‘d from carrying this out 
by iht‘ ill j unction prev(‘ntirig his huihling. It was 
not jiroved, however, that there was any binding 
agreement t-o tak(i a lease, nor did it appear that 
the injunction intei’fered witli the erection of the 
buildings to such an ext.(‘nt as would have entitled 
thci intended tenant to throw up the agreement if 
binding : — Held : an iri(|uiry as to damages ought 
not to be granted. (2) Qii. : whether where an 
interlocutory injunction has been wrongly granted, 
owing to a mistake of Jaw by the judge, without 
any misrepresenkiiion, suppression, or other 
<j.cjfault on the part of pltf., an inquiry os to 
damages can he dircicted under the undertaking. 
(3) The ct. is not- bound to grant an inquiry as k> 
damag<‘s when(iver deft, has sustained some 
damage by the granting the injunction ; but it 
has a diserretion. Sc may refuse any inquby if the 
damage restrained is trivial or renioUi, or if iheri? 
has been gi-eat delay in making tlie application. 
The (juestion considei*ed at what time the applica- 
tion for an inquiry as to damages ought to be 
made: — Held: (4) even if there liad been a 
binding agreement by the proiiosed tenant to 
take a lease, Sc the injunction had so interfenid 
with the building as to entitle the tenant to ho 


bouHo as will be nocossary to obtain 
the same quantity of light 6c air as be 
bad enjoyed before the obstnictlon. — 
Rino r. ProsLEY (1878). 2 1*. & B. 
303.— CAN. 


1. Diminution in value of 

site to he ennaidered .] — Obstruction of 
ancient lights admitted. 6c the question 
of damages left to the ct. : — Had : 
the diminution in value of the whole 


site might lie taken Into account in 
asHCHsIng pltf.'H loss. — aiUFFri'll r. 
Clav & Sons. Ltd. (1912), 46 I. L. T. 
275.— IR. 

O 2 
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Easements and Profits A Prendre. 


Sect, 2. — Remedies for disturbance: Sub-sect. 2, E. 
(b) (c) cfc F. P art XIII. 1.] 

off the bargain, damages ought not to bo granted 
in respect of it, for that damages must be confined 
to the immediate natoal consequences of the 
injunction, imder tlic circumstances which were 
within the knowledge of the party obtaining the 
injunction. — Smith v. Day (1882), 21 Ch. D. 421 ; 
48 L. T. 54 ; 31 W. K. 187, C. A. 

AnTWtatiofUi : — As to (2) N.P. Orlflith v. Blaku (1HS4), 27 
Cb. 1). 474 ; Hunt v. Hunt (1884), 54 L. J. Oh. 289. 
Consd. Howuitl V. PruHH i^rlntura (1904), 74 L. J. Oh. 
100. N.F. Tie. HailHtono, HopkitiHon v. Oartur (1910), 
102 li. T. 877. Refd. Fennor v. WUson, 11893] 2 Oh. 
050 ; A.-G. V. Albany Hotol Oo.. 11896] 2 Oh. 690. As to 
3) Apld. He Wood, A’x p. Hall (1883), 23 Ch. D. 644 ; 
Hunt V. Hunt (1884), 54 L. J. Oh. 289. As to (4) CODSd. 
Sohloainger r. Bedford (1893), 9 T. L. R. 370. 

1480. Interlocutory injunction granted on mis- 
take of law.] — Smith v. Day, No. 1479, ante. 


(c) hispection and Reference. 

1481. Whether personal inspection by Judge 
advisable.] — Jackson v. Newcastle (Duke), No. 
917, ante. 

1482. .J — Colls v. Home & Colonial 

Stores, Ltd., No. 830, ante. 

1483. Power of court to order independent 
report by expert — Of effect of temporary obstruc- 
tion.] — Leech v. Schwbder, No. 834, ante. 

1484. .] — Colls v. Home & Colonial 

Stores, Ltd., No. 830, ante. 

I486. .] — Abboit V . Holloway (1904), 48 

Sol. Jo. 525. 

1486. Reference of questions of fact to official 
referee.] — ^Parks v. Names, [1890] W. N. 143. 

F. .Turisdiciion of County Courts. 

See County Courts, Vol. XIII., pp. 474, 479, 
480, Nos. 234, 292, 293, 296. 


Part XIII. — Profits a Prendre. 


Sect. 1.— NATURE AND CHARACTERISTICS. , 

1487. Something taken from soil.] — Manning ! 

V. Wasdale, No. 1131, ante. ' 

1488. Part or produce thereof.] — Race v. i 

Ward, No. 997, ante. | 

1489. Belonging to another.] — Suther- 
land (Duke) v. Heatucote, No. 1522, post. i 

1490. Is an incorporeal het<^dltament.| -The 
uatuiv of this riglii is clearly ostablislKsd. ... It 
is an incorponsal hereditament., a i)roporty, tVt an : 
estate capable of being inhorit.ed by the luur, A. 
assigned to a jiurcliaser or otli<‘rwise conveyed 
away. It is in tnith “ a tenement” within the 
definition of Lord (Joke, who says tliat the word i 

tenement inclndeth not onlycoiporate inheritances ! 
but also all inheritances issuing out. of them or 
concerning or annex (*d to or oxewdsahlo within 
them as i^ent, estovers, common, or other profits 
whatever granted out of land ” (Martin, D.). — ; 
Martvn V. Williams (1857), 1 H. ^ N. 817 ; 
26 L. J. Ex. 117 ; 28 L. T. O. S. 321 ; 5 W. R. 
351; 156 E. R. 1430. : 

A 71 tw/a t io s .’" Conad. IhwllnjjH r. N. K. Ry.. I189S] 2 Ch. ' 

674. Refd. Norviil r. Rjihcoo (1864), 4 Now Rop. 390; 

Hoopoi r. Clark (1867), L. R. 2 Q. B. 200. 

1491. .J -Tlu* soil of a town moor was 

vested in the corpn. of the town in fee, but free- 
men A widows of dt^ceased fr<M*men of the town 
weiH'i u!Hlcr statute entitled to tlie ” full right 
honelit to the lierbage ” of the town moor for two 
milcli cows ; — IJeUf : tliis right to the herbage 
was not “ any real or pemonal property whatso- 
ever ” within Malicious Damage Act, 1861 (c. 97), 
s. 52, which applit's only to tangible property A. 
not to a mere incorporeal riglit. — Law.s v. 
Ej.tringham (1881), 8 C). B. D. 283; 51 L. J. 
M. (\ 13 ; 46 L. T. 64 ; 16 J. P. 230 ; 30 W. R. 
245 ; 15 Cox, C. C. 22, D. C. 

AunototUm : — Mentd. Gardner r. Muiisbridge (1887), 10 

y, B. D. 217. 

1492. Inheritable by heir.] — Martyn r. Wil- 
liams, No. 1490, ante. 

1493. Is a tenement.] — Martyn v. Williams, 
No. 1400, ante. 

1494. Is an interest in land — Within Statute of 
Frauds, s. 4.] — Agi*antof aright to shoot over land 
& to take away a part of the game killed is a 


grant of an int<jrest in land within the above 
sect. — Webber v. Lee (1882), 9 Q. B. D. 315; 
51 L. J. Q. B. 485 ; 47 L. T. 215 ; 47 .T. P. 4 ; 
30 W. R. 866, C. A. 

Annotation: — ^Refd. R. v. Surrey County Court Judge, 
[19101 2 K. B. 410. 

1495. Carries ancillary rights -Necessary to 
enjoyment of right. I Darcy (Lord) v. Askwith 
(1618), Hob. 234 ; Hut. 19 ; 80 E. R. 380. 

Annotations: — Mentd. 101 wes r. Mnw (1802). 3 Kast, 38; 
Simmons v. NorGm (1831), 9 L. J. O. S. C. I*. 185 ; 
PhUlipps V. Smith (1845), 14 M. & W. 589; Jones v. 
ChappeU (1875), L. R. 20 Iflq. 539 ; West Ham Central 
Board v. East London Waterworks Go., 11900] 

1496. Distinguished from licence.] —T homas v. 

SORRFJLL (1673), Vaugh. 330 ; 1 Lev. 217 ; 1 

Freom. K. B. 85, 137 ; 3 Keb. 264; 124 E. R. 
1098, Ex. CJi. 

.flwnoferfioMS Refd. Muskett v. Hill (1839), 5 Bing. N. C. 
694 ; Wood v. Loadblttcr (1845), 13 M. cS: W. 838; 
Taplin r. Florouco (1851 ), 10 C. B. 744 ; Warr v. L. C. C., 
[1904] 1 K. B. 713; Smith r. Colbourne, [1914] 2 Ch. 
533 ; British Actors Film Co. v. Glover, 11918] 1 K. B. 
299. Mentd. Joveson r. Moor (1699). 12 Mod. Rep. 262 ; 
R. V. Papinian (1725), 2 Soss. Cas. K. B. 31; AV p. 
Armitago (1756), Ainb. 291 ; Washbournc v. Burrows 
(1847), 16 L. J. Ex. 266 ; Cougrt^ve v. Evetts (1851), lO 
Exch. 298 ; Bailey r, Stephens (1862), 12 C. B. N. S. 91 ; 
Nuttall V. Brocewell (1866), 36 L. .1. Ex. 1 ; L. C. C. v, 
Dundas, [1904] l\ 1. 

1497. .] — E. gi’iiiiLid by deed t/O pltfs. for 

a torni of years “ the exclusive right- of llsliing ” 
in a deiinod part of the river C., with a proviso 
that ‘‘the right of fishing hereby granted shall 
only extend to fair rod & line angling, & to netting 
for the sole purpose of procuring fish-baits.” 
Deft, wrongfully discharged into the stream water 
loaded with sediment, the effect of which was to 
drive away the fish ite injure the breeding : — 
Held : the grant did not give a mere licence to 
fish, but a right to lish & carry away the fish 
caught ; this was n profit d jnendre, & was an 
incorporeal hereditament ; &; pltfs. had a right 
of action for an injunction & damages against 
any one who wrongfully did any act by which 
the enjoyment of the rights given to them by the 
deed was prejudicially affected. 

The distinction between a licence & a grant is 
clear, & if you find a person affecting to grant by 


PART XIII. SECT. 1. 

1496 i. Distinguished from licence,]-- 
Pltf. olaiiiuHl a prescriptive right of 
using land belonging to deft. *8 lutgor. 


I for raising rioo plants to be afterwards 
i traiisplantod to his own land : — Held : 

such a right, so attached to pltf.’s 
: land, w'as not a lictMire, but an ease- 


ment of the nature of profits d prendre. 
— SUNDRABAl r. JaYAW’AXT (1898), 
T. L. R. 23 Bom. 397.— IND. 


m. Scafreed — Hight to pile on 
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deed rights in respect of i*cal property which arc 
capable of being so gi*anted, that is a gi^ant & not 
a licence. ... A grant by deed creates an in- 
corporeal hereditament where the subject is of 
such a nature that the law allows an incorporeal 
hereditament to be granted (Rigby, L.J.). — 
Fitzgerald v. Firbank, [1807] 2 Ch. 06 ; 00 
L. J. Ch. 620 ; 70 L. T, 584 ; 13 T. L. R. 300 ; 
41 Sol. Jo. 400, a A. 

AnnoUiiiom : — ^Re!d. Lowo v. Adams. [lUOl] 2 Ch. 698. 

Mentd. Ecrojd v, Coiilthurd, [1897] 2 Ch. 564 ; Grauhy 

V. BukewoU U. D. C. (1923). 87 J. P. 106. 

1498. When licence amounts to a grant — 

Licence carrying interest.] — The owner of the fee 
granted to A., his partners, follow-adventurers, 
etc., free libtjrty to dig for tin & all other metals, 
ihioughout certain lands therein described, & to 
raise, make merchantable, & dispose of the same 
to their own use ; & to make adits, etc., necessary 
for the exercise of that liboi*ty, together with the 
use of all waters & watercourses, excepting to the 
grantor liberty for driving any new adit within 
the lands thereby gi*anied, & to convey any 
watercoui'se over the i>remises granted, Jiaheridum 
for 21 ycvirs ; covenant by the grantee to pay one- 
i*igh(h share of all ore to the grantor, & all rates, 
taxes, (*(c., A: to work effectually the mines during 
the tej'rn ; A: tlam, in failure of the performance 
of any of the covenants, a right of re-entry was 
reserved to t lu‘ grantor ; — Held : this deed did not 
amount to a leas<', but contained .a mei'e licence 
to dig A:- search for minerals, A: the grantee could 
not maintain an ej<!ctment h)r mines lying within 
the limits of the set, but not conn<‘Ct-cd with the 
workings of the grantee. 

[The deed’s] words import, a gi*ant of such 
l)arts thereof only as should ui)on the licence & 
j)ower given to search Ar- get, be found within tlu^ | 
described limits, which is nothing more than thi* : 
grant of a licence to search A: gt»t, irrevocable, | 
ind<*ed, on account' of its carrying an ird'(‘r(‘st ; 
with a gi'ant of sucli of the ore only as .should he 
found ic got, t'lui grantor parting witli no (ist/iitt; ; 
or irit^Tcst in tlui rest (Abbotp, ()..!.). — Dow d. ; 
IlANLTfiy V. Wood (1S19), 2 R. A:- Aid. 724 ; 100 
E. R. 520. 


veyed, &; thei*e to hawk, hunt, lisli, & fowb <*'tc. • 

Held: such a liberty was not, in coiTect legal 
language, either an exception or a reservation ; 
but, as the indenture was executed by W., the 
words of reservation & exception operated as a 
grant by him to the three ; therefore, the liberty 
mentioned in the deed might enure in favour of 
R. A:- his heirs, though, as ho was not a conveying 
party to the deed, the reservation or exception 
would irot have been good as regarded him. — 
Wickham r. IIawiceh (ISIO), 7 M. & W. 03 ; 10 
L. J. Ex. 153 ; 151 E. R. 079. 

Aimoiniions : — As io (1) Apprvd. Ewart r. Graham (1860), 
7 H. L. Gas. 332. DiBtd. Owen r. ParBonn (1874), 38 
J. P. 611. Consd. Goodman r. Salt.a8h Corpn. (1882), 
7 App. Gas. 633 ; Hntherland v. Hoathoote, 11892] 1 Ch. 
475. Apld. Fit-zhardliiKO v, Puivoll, [1908] 2 Ch. 139. 
Refd. liaoo 17. Ward (1866), 4 K. & B. 702 ; Lonsdale a. 
Rimr (1866), 11 Exch. 054 ; MuB^ravo v. Forater (1871), 
L. R. 6 (4. B. .590 ; Allgood v, Gibson (1876), 25 W. U. 
60., As to (2) Distd. PiumeU v. MUl (1816), 3 O. B. 626. 
Refd. Durham Sunderland Ry. v. Walker (1842), 2 
Q. B. 940 : Denison v. Holliday (1867). 1 U. & N. 631 ; 
Ullbortson v, Richards (1869), 4 H. & N. 277 ; WiUianiH 
V. Hayward (1869), 1 E. & E. 1010 ; Kiddie i\ Kayley 
(1864), 28 J. P. 806 ; Proud v. Bates (1866). 6 Now Rop. 
92 ; Soworby v. Smit h (1871 ), L. 11. 9 0. 1*. 621 . tJenrraUv, 
Mentd. Walsh v. SouthweU (1851), 20 L. .T. M. C. 
106; Doo d. Croft r. Tidbury (1863), 2 C. L. U. 347 ; 
Hill V. Tupper (1863), 32 L. . 1 . Ex. 217; Demiett v. 
Atherton (1872), 20 W. 11. 412; Eeroyd v. floulthard, 
11897] 2 Ch. 661; ThellusHon i\ Liddurd, [lOOOJ 2 (Oi. 
635. 

1500. .j- “A licenccj to search for & 

raise metals, & also to carry them away & convert 
them to the licenci*o’s own use, passcis an interest 
which is capable of being assigned. 

de(*d in this case operates not menjly as a 
licence but as a grant also ... & such a grant 
to a man Ac his assigns carries an interest which 
is assignable (Tindal, CJ.,J.). — Muskeit v. Hill 
( 1839), 5 Bing. N. C. 991 ; 7 Scott, 855 ; 9 L. J. 
(). r. 201 ; 132 E. R. 12i37. 

A tnwtatio ns :"'Connd. Biiib'y r'. StepheiiH (1862), 12 (J. H. 
N. S. 91. Refd. MaHyn r. WiillauiH (J8.57), 1 II. N. 
817 ; Nt^why r. Harrison (1861), 1 .1. & II. 393; Heap 
V, Hartley (1889), 42 Ch. J). 461 ; .Smelting (Jo. of Australia 
V. 1. R. ('omrs., [1896] 2 Q. H. 179 ; British Actors Film 
(/’o. V. Glover. fl9I8| 1 K. B. 299. Mentd. VVeotoii v. 
Wooilcoek (1839). 6 M. W. 687 ; Mark.^r r. Keiirlck 
(1863), 13 C. B. 188; Watson r. .^pratley (1864), 10 
Exeli. 222 ; McMahon r. Lennnrd (1868). 6 11. L. Gas. 
970; Aheani r. Belliinin, ,Sedgvvi<*k v, Ahearii (1879), 


AunMutiuns : — Consd. .lones r. Reynolds (1836j, 1 Ad. A: 
El. 80.5 ; Muskett r. Hill (1839), 6 Bing. N. C. 691. Distd. 
Low Moor Co. r. .Stanley (Joal (^o. (1876). 34 L. T. 186. 
Refd. H. r. Trent & Mersey Canal Co. (1826), 3 L. .1. O. S. 
K. B. 110 ; Vice v. Thomas G842), 4 Y. & C. Ex, 638; 
Rogers r. Brenton (1847), 10 Q. B. 26 ; J{p .Stroud (1849), 
8 C. B. 602 ; Martyii r. Williams (1867), 1 11. N. 
817 ; Lee r. Stevenson (18.58), E. B. ik E. 612 ; Grithths 
r. .fenkins (1864), 3 New Rep. 489 ; Roads v. Tnirni»ingt(iii 
Ovei-seers (1870), L. R. 6 Q. B. 56 : Sutherland v. Heatli- 
eote, [1892] 1 Ch. 476. Mentd. Ih’endcrgast r. Tiirton 
(1841), 11 L. J. Ch. 22: Watson v. Spratley (1864), lo 
Exch. 222 ; llolmc.s r. Powell (1850), 8 De G. .M. & G. 
672. 

1499. Licence of profit -Not mere 

personal licence of pleasure.] — (1) W. granted to 

V. Ac C., their heirs Ac assigns, “ free liberty, with 
servants or otherndsc, to come into Ac uyion certain 
lands, Ac there to hawk, hunt, fish, Ac fowl ” ; — 
Held : this was a ^aiit, not of a per.sonal lieencf? 
of ple^urc extending only to the individual, but 
of a licence of profit, which might, therefore, be 
exercised by the servants of the grantees, or their 
heirs Ac assigns, in their absence ; & such a liberty 
was therefore a profit d pretidre, within Prescription 
Act, 1832 (c. 71), 8. 2. 

(2) V. Ac (J. conveyed by deed certain lauds to 

W. , who executed the deed, “ excepting Ac always 
ivserving to V., C. Ac R., tjieir heirs Ac assigns, 
liberty to come into Ac upon the lands .so con- 


48 L. .1. (). B. 681. 

1601. -1 —The right of hunting, shoot- 

ing, etc., is an ini crest in the renlty, Ac a gi*ant of 
it is a lic(uie<j of a profit d prendre. 

Tliat right may b».* graiile<l by ilie owncT of the 
fe(i simple, Ac sueli a grunt is a licence of a profit d 
jtrendre. Substantially it may be reserved by 
the owner of the fee simple wlani he alienates, 
although it is considered that, technically speaking, 
in such a case it ls a re-grunt of the right by the 
alienee of the fe(j Kim])l(^ (lx)UD Oaatpbell, C.). — 
Ewart v. (jraham (1859), 7 II. L. Cas. 331 ; 
29 L. J. Ex. 88 ; 33 L. O. S. 349 ; 23 J. P. 
183 ; 5 Jur. N. S. 773 ; 7 W. R. 021 ; 11 E. R. 
132, II. L. ; affy. S. C. Hvh worn. Graham v* 
Ewart (1850), 1 H. Ac N. .5.50, Ex. Ch. 

Aftiwtaiinns -itenid. Bnicc r. Hclllwc;]! (186(0. 6 H. & N. 
699 ; BladuH v. HlggH (1866), 20 C. B. N. H. 214 ; JolTryoH 
V. Evans (1865), 19 C. B. N. 8. 240 ; IHlLm Ac Walkoi- 
flcld. OvcnioerH v. Bowch OvatwerH (1866), L. R. 1 Q, B. 
359 ; Leconfleld v. Dixon (1807), li. R. 3 Exc:b. 30 ; Muh* 
grave v. P'ornUT (1871), L. R. 6 Q. B. 690 ; Soworby v. 
.Smith (1874). h. It. 9 C. P. 624 ; ItogerH v. St. GonuauM 
Union (1876), 36 L. T. .332; DovouHhiro v. O’Connor 
(1890), 24 Q. B. D. 168 ; FMzlmi'dinge v. (1908), 

99 L. T. 161. 

Distinguished from easement.] -See Part II., 
ante. 

Capable of alienation.] See .Sect. 0, post. 


7 irirat€ land.] —fienwvcti depoBlted by to pile it on the land of another could I the lnlmhltan(<K of a dlNirh'.t. — Ogilviis 

the sea above high w’aicT mark, con- not become established, either by i v. Cjcow'kll (1904), 40 N. S. R. 501.— 

htitutes a profit d prendre, & the right custuio or prescription, in favour of ' GAN. 
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Easements and Pkopits A Prendre. 


Sect. 2.— CLASSIFICATION. 

1502. Appendant — Incident to estate granted — I 
Passing with dominant tenement.] — Gut v. 
Brown (1001), Moore, K. B. 044 ; 72 E. li. 813. 

1503. Grant prior to Statute Quia 

Emptores.] — (1) Where, in a manor, there are 
many lands & tenements, the tenants whereof, in 
I'espect of those lands, have always exercised 
righte of common on the waste, the declarations 
of deceased persons, who had been such tenants, 
&. exercised such rights, are inadmissible in an 
action of trespass upon a question whether the 
locus in quo is parcel of the waste, such rights not 
being of a suttlciently public nature to justify the 
reception of hearsay evidence. Secus : if all the 
inhemitants, or all the tenants, of th(% manor, or 
of a particiilar district of it, had hvxm interested. 

(2) But the public nature of such rights docs 
not depend upon the number of them. 

If this question had been one in which all the 
inhabitants of the manor, or all the tenants of it, 
or a particular district of it, had been interested, 
reputation from any deceased inhabitant or 
tenant, or c*ven deccewed residents in the manor, 
would have been admissible, sucli ri'sidents liaving 
presumably a knowledge of such local customs ; 
& if there had been a common law right for every 
timant of the manor to hav<‘ common on the 
wastes of a manor, reputation from any deceased 
tenant as tc) tluj extent of those wastes, & there- 
fore us to any particular land being waste* of the 
manor, would have been adrnissibh*. But altliough 
there are some books which st that common 
appendant is of common right, & that, common 
appendant is the “ common law right ” of every 
free ttmant on the lord’s wastes, it. is not to be 
understood that- ewery tenant, of a. manor lias by 
common law su(?h a right, but only tliat c(‘jtain 
tenants hayc^ such a right, not by prescription, 
but as a right by common law, incidimt to the 
grant. This right is not a common right of all 
tenants, but. belongs only to each grantee, before 
the StatuUi Quia Erniitores, of arable land, by 
viiiuo of Jiis individual grant, & as an incident 
thereto ; & it. is as much a peculiar right of the 
grant<‘e. as one, derived by exxiress grant, or by 
jm‘scription, though it differs in its extent, being 
limited to such cattle as are kejit for ploughing A: 
manuring tlu^ arabh* laud granted, A: as ai*e of a 
description lit for that pm-poso ; whereas the 
right by grant or prescription has no such limits, 
A:, depends on the will of the grantor (Parke, B.). 

-Dunhaven (Loud) v. Lt^wkllyn (1850), 15 
Q. B. 701 ; 10 L. ,1. Q. B. 388 ; 15 L. T. O. S. 
543 ; 14 Jur. lOSO ; 117 E. It. 057, Ex. Ch. 
AniUiUaiimfi : — As to (2) Coasd. Warrick v. Quccii’b Colletfc, 

Oxford (1871), fl Ch, App. 716 ; KvatiM r. Mci-thyr Tydttl 

Fj Brooiue r. WeuhSm (1 Jo.U 

S? ii- * Heath 1 \ Pcauo, | lOOril 2 Uh. 86. Generally, 

Refd. Dcudy r. SimpHon (18r>6), 18 C. II. 831. Mentd. 

J{. ti. Bodfordabiro (1865), 4 K. & B. 636. 

Rights of common .] — See Commons, Vol. 

XI., pp. 0-8, 15, 10, Nos. i:3~40, 158--150, 172. 

1504. Appurtenant— To right of office,]— R, v. 
Trinity House (1(101), 1 Jveb. 331 ; 1 Sid. 80 ; 
83 E. R. 077. 

Annotations: — Mentd. Woodward r. Fox (1691), 2 Vont. 

267 ; Anon. (1098), 12 Mod. Bop. 224. 

1505. Passes with dominant tenement — 

Right of pasture.] — By Conveyancing Act, 1881 
(c. 41), 8. 0, s.s. 1 : “A conveyance of land shall 
be deemed to include A: shall . . . operate to 
convey, with the land, all . . . commons . . . 
privileges, easements, rights, At advantages what- 
soever, appertaining or reputed to appertain to 
the land ... or at the time of conveyance 
demised, occupied, or enjoyed with, or reputed 


or known as part or parcel of or appuitenant to 
the land.” 

At the date of the conveyance of an upland 
farm in North Wales there was appertaining to 
the farm & exercised Ac enjoyed therewith & 
reputed & known as appurtenant thereto a sheep- 
walk, or right of depasturing sheep, on an ad- 
joining mountain : — Held : this right passed with 
the farm, notwithstanding that it was a profit d 
prendre in alieno solo. — White v. Williams, 
[1922] 1 K. B. 727 ; 91 L. J. K. B. 721 ; 127 L. T. 
231 ; 38 T. L. R. 419 ; 66 Sol. Jo. 405, C. A. 
Annotation: — ^Reid. Long v. Oowleit, [1923] 2 Ch. 177. 

Rights of common .] — See Commons, Vol. 

XL, pp. 8-11, 15, 16, 17, 19, 21, 28, Nos. 41-93, 
156, 160, 161, 171, 188-103, 221-229, 243-245, 
322-325. 

1506. In gross.] — It may well be that there can 
exist in law a right in gross to enter &> take, with- 
out limitation, or without stint, the profits or i)ro- 
ceeds of another’s land commercially for the 
purpost*s of sale (Buckley, L.J.). — Chesterfield 
(Loud) v. Harris, [1908] 2 Ch. 397 ; 77 L. J. Ch. 
688 ; 09 L. T. 558 ; 24 T. L. R. 763 ; 52 Sol. Jo. 
639, C. A. ; affd. sub nom. Harris v. (’hksteu- 
FIELD (Earl), [1911] A. C. 623, H. L. 

Annotations: — Reid. Malvern Hille Conservators v. Whit,- 
more (1909), JOO L. T. 841 ; Staffordshire & Worccster- 
shlro Canal Navigation r. Bradley, 11912] 1 CJh, 91. 
Mentd. A.-O. v. Horner (No. 2), [1913] 2 Ch. 140 ; Hodg- 
son V. MoOreagb (1923), 92 L. J. Ch. 426. 

1506a. .] — Deft., lord of the manor of B., 

claimed spoiHug rights over pltfs.’ fr(?ehold farms 
witliin the manor, basing his claim on a franchise 
of free warren appuilenant to the manor granted 
by the Crown to ,T., in 1301 ; ah^ernatively, on a 
lost grant, presumed from immemorial user : — 
Held: the grant to J. in 1301 was of a franchise in 
gross, Ac even if not in gross, it would have passed 
by J.’s subsequent alienation of the bind, or becomes 
a franchise in gross by J.’s reserving the francliiso 
upon the occasion of that alienation. 7’herc was 
thert'fore no title in deft, by the grant of the manor, 
Ac there was no evidence supporting his claim by 
prescription to the presumption of a lost grant. — 
Hodgson v. McCreagh (1923), 93 J-i. J. Ch. 330 ; 
131 L. T. 340 ; 40 T. L. R. 10 ; 68 Sol. Jo. 58, C. A. 

Rights of commons .] — See Commons, Vol. 

i XI., pp. 11, 17, 26, Nos. 94-100, 187, 323. 

I Whether within Prescription Act, 1832 

(c. 71).] — See Sect. 4, ss. 2, A., post. 


Sect. 3.— SUBJECT-MATTER. 

1507. Must be capable of ownership— Not water.] 

— Race v. Ward, No. 997, anle. 

1508. Ice from canal.] — A canal company, in 
consideration of the lessees’ expenditure on certain 
ice houses on the banks of the canal, granted a 
lease tlici*eof with licence to take ice from a part 
of the canal : — Held : the licence was not exclusive, 
but was a g^ant' of sufficient ice to enable the lessee 
to till the ice houses ; so long as tlie lessee was 
able & willing to take tliis quantity of ice, the 
lessors could not derogate from ihtlr grant by 
subsequent licences w’hich would interfere with 
it. — N ewby v. Harrison (1861), 1 John. & H. 
393 ; 4 L. T. 397 ; 9 W. R. 849 ; 70 E. R. 799 ; 

I affd. 4 L. T. 424, L. G. 

' Annotations : — ^Diltd. Carr r. Bciisnn (1868), 3 Ch. App. 

I 624. BMd. lienard v. T^cvinst«in (1866), 2 Hem. & M. 

628 ; iSatberland r. Hcathcote, [1891] 3 Ch. 604. Mentd. 

Heap r. Hartley (1889), 42 C^. J). 461 ; Smelting Co. of 

Anstralia r. 1. B. Comrs., [1896] 2 Q. B. 179; British 

Actors Film Co. r. Glover, [1918] 1 K. B. 299. 

Rights of common — Pasture .] — See Commons, 

j Vol. XI., pp. 5-15, 22. 23, 26, Nos. 2-151, 264-269, 
317-320. 
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Foldage & foldoourse.] — See Commons, 

Vol. XI., pp. 14-10, Nob. 162-166. 

Turbary.] — See Commons, Vol. XI., pp. 10, 

17, Nos. 171-180. 

Piscary.] — See Commons, Vol. XI., pp. 19, 

20, Nos. 220-242. 

Estovers.] — See Commons, Vol. XI., pp. 17, 

18, Nos. 187-219. 

In the soil .] — See Commons, Vol. XI., 

pp. 21, 22, Nos. 243-203. 

Pannage.] — See Commons, Vol. XI., p. 24, 
Nos. 270-278. 

Right of free warren .] — See Commons, 

\ ol. XI., pp. 20-28, Nos. 322-350. 

Loppings off trees.] — See Agriculture, Vol. II., 
p. 101, Nos. 812, 813 ; Commons, Vol. XI., p. 23, 
Nos. 271-273. 

Fishing rights .] — See Fisheries. 

Gaming rights .] — See Game. 

Mining rights .] — See Mines. 

Tithes — Claim by lord of manor.] 
iiOLDS, Vol. XIll., p. 20, No. 208. 

Water.] — See Part VIIT., ante; Wateiis & 
Watercourses 

Skct. 4.— creation of profits a prendre. 

Sub-seci\ 1. — By Grant. 

A. Ill General. 

Creation of easement by grant.] — See Poi't III., 
s. 1, ante. 

1509. Necessity for deed.] — 11 ay ward t;.KiLBURN 
(Prioress) (1307), Sel. Hoc. Y. B., Vol. I., p. 4. 

1510. .] — Where a subject is owner of a 

several fishery, in a navigable river wliere the tide 
flows reflows, gi-anted to him (as must be pre- 
sumed) before Magna Carta by the description of 
sejHiratetn piecarianii that is an incorporeal not a 
territorial hereditament & a term for years in it 
(;annot be created without deed. — S omi^riset 
(Duke) v. Fogwell (1820), 5 B. & C. 875; 8 
Dow. By. K. B. 747 ; 5 L. J. O. S. K. B. 49 ; 
108 K. B. 325. 

AnmUUions : — Refd. ITolford v. Hailey (1819). 13 .Iiir. 
278 ; MarHhull v. Ullcswalor Slcutii Navigation Co. 
0863), 3 H. & S. 732 ; HiDtlHon r. Anhliy, [1896J 2 (31. 1. 
Mentd. Whitstablo Free FiNhofu & Drodf^ei'n v. Gunn, 
Guiin V. .lohnHOu (1861), 11 C. B. N. S. 387 ; Bridgwater 
r. Bootlo (1866), 7 B. & S. 348 ; A.-(L r. EiucrHoii. 11891 1 
A. (7. 649 ; Ecroyd v. (Joultbard (1897), 77 L. T. 357 ; 
Beaufort v. Ainl (1904), 20 T. L. U. 602. 

1511. Demise not under seal insufficient.] 

— A demise in writing, but not under seal, of a 
messuage, Ac full & free* <‘xclusive licence At 
leave for the lt*ssee, his friemds, game-keepers, etc., 
to hunt, hawk, course, shoot. At sport, in, over, 
At upon a manor of the k‘SHor, At to fish in the 
ponds At watei’s thereof, from Aug. to Feb. follow 
ing, at an entire rent, is altogether void. 

Semhlc : where a count in assumpsit to recover 
a rent r(*served by parol demise, by X)ltf. to deft., 
of an incorporeal hereditament, stafJjs that deft, 
actually occupied under such demise, jiltf. may 
recover for the use At occupation. — Bird v, 
IJlGGiNSON (1835), 2 Ad. At El. 090 ; 1 Har. At W. 01 ; 
4 Ncv. At M. K. B. 505 ; 4 L. J. K. B. 121 ; 111 E. B. 
207 ; on appeal (1837), 0 Ad. Ac El. 824, Ex. Ch. 
AnnoUUwns : — Oonsd. Thomas v. Frodricks (1817), 10 Q. B. 


775. Refd. Hayeelden v. Staff (1830), G Nov. At M. K. B. 
659 ; U. V. Hodkworthy (1837), 7 Ad. & El. 492 ; Doo d. 
Morgan v. Powell (1844), 7 Man. & G. 980 ; Thames 
Haven Dock Co. t?. Brymor (1850), 5 Exoh. 096 ; Brown 
V. Poto, 11900] 2 Q. B. 653. Mentd. Worloy v, HarrlBon 
(1835), 3 Ad. & El. 669 ; Upward r. Knight (1839), 7 
Scott. 311 ; Hatton v. Davis (1841), 1 Gal. & Dav. 21. 

1512. .] — Wood v. Lbadbittbr, No. 115, 

I ante. 

1513. Words must amount to grant — General 
words of conveyance insufficient.] — The lessee of a 
farm had liberty reserved to him by the lease ** to 
take ih«* seaware or drift, along with the other 
tenants, for manuring the land.” In 1814 the 
farm was sold, At the lands were described in the 

j conveyance as “ the same is presently possessed 
by the ttiuant.” There was no exi)ress grant of 
the right to take the seawwe, but the conveyance 
contained the usual general words, ‘‘ together with 
all the appurtenances.” The purcliaser claimed 
the right to take the seaware ; — Jleld : Die general 
words of the conveyance did not jiass the right, 
nor was there an easement by proscription. Words 
amounting to a grant must bo used to jiass rights 
which are not properly servitudes. — Baird v. 
Fortune (1801), 5 L. T. 2 ; 25 J. P. 091 ; 7 Jur. 
N. S. 920 ; 10 W. B. 2 ; 4 Macq. 127, U. L. 
Annotations : — Consd. FmuciH r. Ilaywanl (1882), 20 Ch. 1). 

773. Mentd. Martyr v. Ijawrcuco (1864), 10 L. T. 188 ; 

Magee r. LavoU (1874), L. U. 9 O. P. 107 ; Mowate v. 

\ IIiidHon (1911), 105 L. T. 400. 

I 1514. Evidence of claim — Whether user neces- 
sary — In addition to production of grant.) — Primd 
facie this is a case of trespass in search of ganu*, 
j Ac the only answt‘r to the charge is a claim under a 
I chai'ter from the (howii, but tiiat alone is not 
1 suHicient, without proof that the chaiior has be(»n 
! acted on ; the charier standing alone is not 
I enough Uj establish the right (Dori> (Udipbell, 
(J.J.). - IkriTER V. Berry (1857), 0 W. It. 71; 
21 J. 1\ .lo. 750. 

By copy— In favour of copyhold tenants.) — See 
Gopyikjlds, Vol. XUl., p. 57, Nos. 081-080. 

Royal grants.) — Sec Constitutional Law, Vol. 

! XJ., pp. 557-581, Nos. 572 -829. 
j Rights of common.) — Sec (Vimmons, \^o1. XI., 

I pp. 28, 29, Nos. 351-300. 

i Ji. For what Fslale. 

\ 1515. Term of years.! Somerset (Duke) v 

I Fouwelj-, No. 1510, anff\ 

I 1516. .J L’. deinisod 1>o deft., h»r a ierin 

i of years, the exclusive right At liccifice to shoot, 

I kill, A. take game upon ceii/iin of his lauds, 

' togetlier with tlie use of a cottage for the. occupa- 
tion of a keeper. There was also a covenant by 
deft, that lie would leave the estat-e as wc4l 
stocked with game in all respects, as the same 
was at thti time of the commencement of the 
term. Deft. eriLjred upon the occupation At 
I occupied for the U?rrn, during which C. assigned 
liis revision to pltf. Pltf. having brought an 
action against deft, in respect of a bre/rch of the 
above covenant to leave the. estate well slocked 
witli game : — Held : the dcmisci was a demise of 
an incorporeal hereditament ; the covenant was 
one which would pass to the assignees of the 
reve»>iion At the fustion woidd lie at the suit of the 
pltf. — Hooper v. Clark (1807), L. B- 2 Q. 11. 


PART XIII. SECrr. 4. SUB-SECT. 1.— A. 

1509 i. Necessity for dticd .] — Although 
a j*ro/lt d prendre can at commoD law 
be created only by deed, an agreement 
for valuable consideration to create 
such a right ^vill bo recognised & cn- 
forced by equity 8c speciflo performance 
of the agreement may be granted. — ' 
lEMTurroN (Official Assionee is 


BANKRurn’V) r. Matiikiihon (1915), 
34 N. Z. L. U. 813.— N.Z. 

n. Wttrds aniountiny to grant.]- - 
Dirft. by written l«‘ahe gave pltf. 
exclusive right to drill on oil lands 
for five years : the legal elTc<jt 

of the instrument was i.ions than a 
lloenoo ; it conferred a pro/U a prenarc. 
an inc/)rporeal right to bo exorcised 
in land comprised in it. — McIntosh 


«. Lkckik (1906). 13 O. L. K. 54; 8 
(). W. It. 490. -CAN. 

o. (UiiHdilf yrnnlee necessary.] — 
There cannot lat a grant of a nrofU d 
prendre without a capable grantee. 
A series of residents in a house are 
not capable grantees. — Westkoit r. 
GoNOKBTRD DlSTniCTB Boaud, [1919 
1 J. H. 224.— IR. 
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ScvL 4. -Creation of yrofilH a prendre: Svh-aecl, 1, 
/?., db 7).; ftuh-Hed, 2, J4., B, dt C, (a).] 

200 ; 8 B. & S. 150 ; 36 L. J. Q. B. ToTsI J. P. 
228 ; 15 W. It. 347 ; siib nom. Hoopp:r v. Lanp:. 
10 L. T. 152. 

1617. Life Interest — Grant by will,]— (1) A gift 
by will dated in 1838 to J., “of the house she 
lives in, 6c grass for a cow in G. field,” part of 
another estate, iiasses an estate in fee in the 
house, but it will not create a j^ermanent interest 
in th(i land of the other estate. 

(2) Upon a gift, after tlie failure of a previous 
devise “ of all my sister A.’s family, with a gift 
io K, of the D. testate, & the rest to be sold & 
divided equally ” If eld : K., one of A.’s family, 
kjok the D. (‘state in f(‘e ; but it did not deprive 
him of his riglit Uj participate with the other 
members of the family in the proceeds to arise 
from the sahi of the other eslatt^s. — II eay v, 
Bawunson (1860), 20 Beav. 88; 30 L. J. Ch. 
330 ; 7 Jur. N. S. 118 ; 0 W. B. 131 ; 54 E. 11. 
550. 

Ainutfalioiy — Ah io (1) Apld. I’ym r. llurrlsou (l»7r>), :i2 

C. Bffcct of CiranU 

1618. Whether soli passes- Grant of vesture.] — 

Owning ic Nohthmaston Tenants Oase (1587), 

/« mib vom. Anon. 
(1588), Owem. 37. 


1619. 


Palm. 174 


- •; OXPOIIO’H (Bp.) Case (1022), 
81 E. Jl. 10.32. 


Vesture generally.] Commons, Voh XT., 
pp. 13-15, Nos. 137-151. 

D, llcservat'lons and Bxtrptiom, 

& reservations of easements.j—Nrr ! 
1 art 111., S<ict. 1, Hiib-secl'. 4, ante, 

1520 . Operates as re-grant,| -Wjckiiam f. Haw- i 

KEH, No. 1100, ante. i 


•] No. 1501,f7w/r. ' 

-( 1 ) An exclusive licence to take 
the whole of a prnjii d prendre of a particular kind 
can he giant ed; hut such a grant cannot h(‘ inferred 
fi-oni language w4iich is not clear 6c explicit. 

^ (*j^) .By a d(M*d dated in 178,1, pltf.’s prc‘d(*C(*ssors 
in title revoked^ t he old uh(‘s of c(‘rtain lands, 6c 
grant(*(I A: ap]»ointed siicsh lands to deft.’s ]irede- 
cessor in tith* 6c his lj(*ii*s, sav'ing 6c- res(*r\ing to 
th(‘ins(‘lves 6i their heirs full 6c free liberty U) get- 
iNj carry away tin* minerals thereunder : -- /feW ; 
the clause of reservation opt*rated, not. as an 
exiu'ption of th(‘ miniM-nls, but. as a re-grant of a 
non-(‘xelu8iv(‘ lieeiu^c^ to get them, 6c deft, could 
not he restrained fi*om working the mines. 

(3) Ajmifit d prendre is a right to lake sonie- 
tlimg olT anotlu‘r person’s land. Such a right 
do(‘s not pivvent the owner from taking the same 
sort of thing fiom off Ids owni land ; t luj Ih-st 


right may limit, but does not exclude, tlio second 
(Lindley, L.J.). — Sutherland (Duke) v. Heath- 
cote, [1892] 1 Ch. 475 ; 61 L. J. Ch. 248 ; 66 
L. T. 210 ; 8 T. L. R. 272 ; 36 Sol. Jo. 231, C. A. 
Annotaiion : — As to (3) Refd. Fitzhardinge r. Purcell, [1908] 

2 Ch. 139. 

1623. Unless words of reservation create in 

law an exception.] — (1) A. being seised in his 
demesne, as of freehold, for life, of a certain manor, 
with the appurtenances, 6c having a power tfi 
lease certain parcels of the manor, demised th(» 
parcels to C. for a term of years, “ except 6c 
reservccl all royalties whatever to the premises 
appertaining ” to hold the demised premises, 
with their appurtenances, (sxcept as before 
excepted. The demise contained also a proviso 
that it should be lawful for A. during the con- 
tinuances of the demise, to commence 6c piosecute 
any action, infoimation, et«., in the name of Cl 
against all trespassing on the demised 

premises for the purpose, or by means of hunting, 
coursing, shooting, or sporting thereon, A. paying 
the expen.scs of such prosecutions, etc., & in- 
demnifying C. : — Ileld : the exception in the 
demise di(i not operate fis a grant from C. to A. of 
“ the sole 6c exclusive right ti) pursue, kill, 6c take 
birds of warren upon ilic^ demiscal premises, with 
free liberty for A. 6c- iiis st^rvanis io ent(?r the 
d(mis(‘d pr(‘misos, 6c Ihercnn to pursue, kill & take 
the birds of waiT(*Ti ui)on the saTn(‘, at any time, 
at. his free w ill 6l- iileasure.” 

(2) In the caH(‘ under consideration the w'ords 
“ (‘xcept 6c always reserved, all royalties, (‘tc.,” 
imiy have their proper effect of creating an 
exce])iion ; 6c- th<? rcfison for liolding their legal 
offecl. to l»e that of a gi'ant. by the? grantee of tla* 
(‘.state fails ((’ollins, .1.).- 1‘anneij. r. Mu.l 
(1846), 3 C. B. 625; 16 L. J. (\ 1\ 61 ; 8 J.. T. 
O. S. 2M ; 11 Jur. 106 ; J36 E. K. 250. 


Sim-SECT. 2 . — By Prrsckiption. 

A. In General. 

Prescription of easements.] —See I’rescript ion 
Act, 1832 (c. 71 ) ; Bart. ITT., S(‘ct. tl, ante. 

1524. Presumed grant -If commencement by 
grant valid.! * Pm’ r. (’ukk (1620), Hut. 45 ; 
123 E. ]?. 1086. 

Annotation : -Bistd. Halley r. .Stepbens (1802), 12 C‘. IJ. 
S* S) 1 • 

1626. .]- Spakke’s C^ase (1621), Win. 

6 ; 124 E. ]«. 5. 

Annotation Mentd. (lilberl r. Parker (1701), 2 8alk. 020. 

1526. Must be In a que estate— Showing seisin 
of land in respect of which right claimed.]— In 

pleading a right of common by prescription deft, 
must show’ a seisin in foe of the land in respect, of 
which h(‘ claims, pre.scribe in the q^ie estate for 


PART XIII. SECT. 4, SUB-SECT. 1.— C. 

p. Jfight of entry — To take profit.] 
^ who pur* 

eliHwd (heir lioldiiigs under the Laud 
I iin'baMi Arts by agit'tunciit.s whieh 
eoiitaiiied the following prevision : 

I be tenani is li» have (he rlghi of 
liirnavy for his own use on the bog in 
the vendor H pciastwsloii. marked No. 1 

i'*l***' ; ( 1 ) ultfH. w er(‘ 

entitb'd to enter upon (be l»og. & to 
c«rcy away five turf for (be use 
of the r liohl ngrt. aS: for (hat piirposi* 
annually to have allottiHl to them, at 
a reasounble lime of (he year, turf- 
luinkH in sneh jiarts of tht' hog rcasoii* 
nhly ccinvonient to th(‘m, os should not 
ho prejudielnl to the diu' prc8(*rvntloii 
of the hog, or ho Ijkoly to cuuso waste 
or hogslldes (hercin, & to ivaaonnblo 
uotleo of Nueh allotment.— F ito- 


rATunMv r. VKiiMriioYi.K, (1912 1 

1. JL 8.— IR. 

PART XIII. SECT. 4, SUB-SECT. 1.- D. 

q. Cnnvn f/rant — lii'scrrntion of 
timber — KJfeet o/.l— A grant of land 
issued pursuant to Dominion I.and 
Hegulatlons, e. 1 00. t’onsoUdated Oi-dew 
in t’ouiicll, 88. 14 & ir*. contained a 
r('s(^rval ion to the t’rowu or Its ugtnits 
t>f all inert'hautahle timber. 8ubse- 
iiuently an oitler in enuneil was pushed 
eaiicH.‘Ulng such n'wrvtttlon & deelaritig 
that, all persons who had it'celvcHl 
homesteatl entries for lands similarly 
granted should he entitletl to the timber 
homesteads free of dues: — 
ilela : the rcservis ineiitioiu'd in the 
C’rowii grant was incroly a licema? 
to entA'r & cut the tinil>or, & was not 
a ivsiTvution. — MacCiu.mmox r. Smith 


(1007). 12 D. C. I{. 377 
L'>4.— CAN. 


3 W. L. Jl. 


t. J urtHiry — JUajf be rrserred in 
iirant ofbotj .] — A reservation of turbarv 
IS in>t lepngnnnt to a grant of hog. ‘ 
A rohervation of turbary is only a 
ivBorvalion of n profit d prendre. N' 
the Statute of Idmitatlous does not 
— I^kkbe V . Flkminu 
(1S6.1), lb Ir. Jur. 44.--IR. 


PART XHI. SECT. 4. SUB-SECT. 2.— A. 

s. l*resiunai nrnnt.] — Sub-tenants 
of Jaml'i held under a lease for liveis 
ivncwahle for ever cut turf during a 
period exec«‘ding sixty years, for their 
own use, on lands of the lesKor not 
included in the den)is(‘d premises, 
which eonuirised bog as well as arable 
& pasture. They lielieved that thev 
had u right to do this, & the cutting 
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the right. Where deft, justified under a right of 
common of pasture, by showing a demise from a , 
freehold for life of the land in I’espect of which he ! 
claimed, & averred that he, deft., & aU those j 
whose estate he then had, & his landlord, from j 
time, etc., had common of pasture in respect of j 
the demised premises : — Held : the plea was 1 

bad. — ^A.-G. v. Gauntlett (1820), 8 Y. & J. 93. j 
Annotations .—Reid. A.-G. V. Keynolds. 11911J 2 K. B. 888. 1 
Mentd. .Salisbury v. Gladstouo USGO), G Jiir. N. S, 1209. 

1527. Must be connected with dominant tene- 
ment.] — A.-G. V, Mathias, No. 1500, post, 

1528. .]— A claim of a prescriptive right 

in the owners or occupiers of close A. to enter 
close 13., belonging to a third person, & to cut 
down & carry away & convert to thcur own use all 
the trees & wood growing & being thereon, “ as tf) 
close A. appertaining ** is void, as being too large. 

This is a profit d prendre^ in which a man may 
liave an iidieritablc estate ; it is in no way con- 
nected with the enjoyment of the dominant 
temernent. There is really no more connection 
liere, tlian if the owner of an estatti in Northumber- 
la-Tul werci U) grant a right of way to the owner of 
another estate in Kent ; because, as lias been 
staled, an incident of this nature cannot, even by 
express Avords in an existing deed, be conneci^Ml 
with the estate by the mere act of the partitis. 
It must, in addition lo that, have* sorne natural 
connection with the estafo, as being for its benefit, 
or, as has betm expre^ssed, it must inhere in the 
estate. Tliereforii, if an express gi*ant lo this 
effect had been iiroduced between the grantee A- 
grantor, A going as between the heirs of the 
grantee A gi*antor, it cannot run with the estate 
(Byles, j.). — Bailey r, Stephens (18f52), 12 
(\ B. N. S. 91 ; 31 L. ,7. (J. P. 22(1; (1 li. T. 35(1; 

8 Jur. N. H. 10(13; 10 W. II. 80S; 142 B. It. 1077. 
AnnotaiionH : ChcKtorfleld v. IIurriH, I1908] 2 dli. 
;f97. Refd. CoiiKtable V. NicbolBOii (ISGS). 14 C. B. N. S. 
2.‘ib ; Ellis r. Bridgrnorth (Jorpn. (1SG2), C. Jl. N. 8. 
.VJ ; inn r. Tupjxu- (18G3), 8 L. T. 792 ; Hhuf ilcwortb r. 
Lo Ploming (ISG.'i), 19 C. B. N. 8. 087 ; Edgar v. English 
J'ishcrioa Spocinl (toini-H. (1870), 23 li. T. 732 ; Joitnson 
V. Bnims (1872). L. K. 7 C. 1\ 592 ; Whlluiorcs (Edon- 
bridg<0 r. Stiinfnnl, [1909] 1 (h. 427 ; A.-G. r. Horner 
(No. 2), [1913] 2 Ch. 140. Mentd. Sulhorland v. llouth- 
c-ote, [1891] 3 Ch. 504. 

1529. Claim under Prescription Act, 1832 (c. 71), 
s. 1 — Application of section.] — IIanmerv. Chance, 
No. 307, a}Ue, 

1530. Profits in gross — Not within Prescription 
Act, 1832 (c. 71).] — Welcome v, Ui*ton, No. 1551, 

1531. .J — Prescription Act, 1832 

(c. 7 1 ), docs not apply to easements or profits d 
prendre in gross, c,ff, to a claim of “ a free-fish<;ry ” 
in the w’atei’s of anothc;r. — S ihj'itlewortii v. JiK 
Fleming (1865), 19 C. B. N. S. 687 ; 34 L. J. C. P. 
309; llJur.N.S.84l ; 14W. Jt. 13; 144E.H.956. 
Annotations : — FoUd. Warwick r. Gonviilc & (?aius Collc.gc 

(1890), 0 T. L. It. 447. CODSd. Mcrccr Dcnnc, [190.'i| 

2 (^h. 538. Folld. IlaniHgatc Corjni. v. Debiing (I90C), 
70J. JM32. 


1532. .j— Warwick v, Gonville A 

('atcs College, No. 1512, post. 

1533. Abandonment of claim by prescription— 
Evidence of origin in grant — Form of action not 
changed.] — Pltf. in trespass at first sought to 
prove his title by prescription to a several fishery, 
in the absence of a lost grant, but at the adjourned 
hearing of the cose tendered evidence to prove 
a grant fi-om the Crown. Such evidence having 
been rejected on the ground that in relying upon 
it pltf. lijul changed the form of his action i — 

I Held : the evid(*nce had been admissible A in 
' relying upon thei grant A not on his title by pre- 
i scription pltf. had not changed his form of action. 

I — Foster r. Cotgruve (1885), 2 T. L. 11. 116. 

Rights of common .] — See (Commons, Xo\, XI., 

, pp. 30, 31, Nos. 372-389. 

I Presumption of lost modern grant.] 

. Commons, Vol. XI., pp. 31,35, Nos. 444-456. 

Prescription & custom distinguished.) —See 

Commons, Vol. XI., pp. 29,30, Nos. 367-371. 

Proof of user.] — See Sub-sect. 2, C., post, 

H, Who may Prcjicrihe. 

1534. Not inhabitants as such.] — Mills r. Coi.- 
j CHESTER Corpn., No. 1561, post, 

1535. Not fluctuating A uncertain body.) - 
I Goodman v, Saltasii (Jorpn., No. 322, ante. 

I 1536. Not the public.] - Neill v. Devonshire 
(Duke), No. 1596, post. 

Rights off common.] - ,SVc Coalmons, Vo\, \I., 
pp. 31,32, Nos. 390-421. 

C, Proof of User. 

{a) In (ieneral. 

See PrtJHcription Act, 1832 (c. 71). 

1537. At common law -User proved must 

accord with prescription pleaded.] —II. v. Her- 
mitage (Inhabitants) (1692), (Wth. 239; 1 

Show. 106 ; 90 F. It. 743. 

AnnotatUms : — ^Refd. Byrnu r. BooMi, el.i*. (18IG), 2 I*riec, 

231. Mentd. B- r. Giastonliy (173G), Ijco tvmp. Ilnni. 

355; A.-G. r. IMyiiioiitlL Corpii. (1751), Wlglit. 131; 

Vickery L. B. .V 8. C. By. (1870), L. B. 5 (\ I*. I (15. 

1538. .] MrciiEi.L V. Mortimer 

(1617), Hob. 209 ; 80 F. It. 356. 

Annotation Refd. Ifyaiii r. Boolli, ele. (1810), 2 Jb'icc, 231. 

1539. .] If a prescripf-ion at law is 

not fully i)rov(*d it fails : if- is f.Fi(*refor(‘ not a 
irialt(‘r of form. If a jiartial right be. (^lairruxl, the 
evidence must be coniiried f,o f-liat part. If a 
geiKjral right b^^ claimed, a parfial ])roof will not 
support if., for evidence? in ])art is not good, if tin? 
claim b(‘ general (Wood, J>.). -Byam v. Booth, 
ETC. (1816), 2 J»rice, 231 ; 3 Fag. A Y. 716 ; 146 
F. K. 79. 

AnnotationR Mentd. Sejolt ♦?. liUWHon (1819), 7 Prlee, 

2G7 ; KvatiH y. Jlowt? (1825), M‘(Jlc. & Yc. 577 ; VVIIIIh 

V. Eari‘«?r (1H2K), 2 Y. & .1. 217 : WIIIIh v. Earrt?r (1829), 

3 Y. A J. 201; MaHUsPH r. Elciclicr (1830), You. 25; 

Salkcld V. Jobiirttoii (1842), 1 Haro, 19(i. 

1540. -- - - — .j "To a de?clarat ion ill trespass 
fjunre claiisutn frryit, defts. ph?ad(?d a justification 
iind<*r a pr<?scriplion in the? Oown, t(j enter the 


wuH perniitlod by Iho IcHHor, as his 
agent b(?lieved that (ho right cxist<?d 
under the leaao v~TIvUl : u lost grant 
should bo presumed. — Dawhon v. 
M'GlwiaoAN, 11903J 1 I. B. 92. 105. — 
IR. 

t. Full pejriofl of norUinwnis tt 
crrlnsipr tnjoffmnit essential .] — 
cluimcMl laml in dispute under a dee«l 
from P. O. of one-half or moiety of the 
farm lot on which ho resided, & also 
one full half or moiety of all tla? 
wikhIs, etc., thereunto in anywise 
beloiigiiig or appertaining. The land 
in dispute was a wood lot situated about 
two miles from the farm lot & separated 
from it by lands of other proprietors, & 
upon which P. O. wa« show'n to have cut 


from time to time, but us to wiit<;h tii'*ii? 
was no general user as part & parcM^d of 
the farm, then? b(?ing another wood lot 
eonnef?ted with the farm which was 
generally used for tliat piirpowj : — 
Held : in the abHc?nce of 29 y cal's’ 
continuous &. exelusive enjoyment by 
pltf. oecyisional mds of cutting must be 
n‘gardod as acts of tn?spass or, at the 
highest, as having been done with 
the consent of the owner. — G oilvik 
r. Grant (1900), 11 N. S. B. 1. CAN. 

part XIII. sect. 4, SUB-SECT. 2.— B. 

a. Inhabitanis of a viUaae.] -The 
nile that a eluim to a itroJU d pretuire 
eaimot bo acquirod by the inbabitaiiis 
of a village, either by custom or pi'e- 


HcrJpMo!i. docs not apply l(» a right of 
pasturage claimed by a viJIage in the. 
Pn^sirlency of Bombay us against the 
Govl.. 'J'lie right of fi-et? pasturaw? 
liOH always been meogiiised as a right 
belonging (o certain villages, & must 
have bwii ac(|uir(?d by custom or 
pn?Hcriptioii. But the rlglit of fn?e 
pastumgo which ceHoin villages enjoy 
according to tlio rioognlsed eiisBitn 
of the country docs not nec«?SHarily 
confer the right of nasturage on any 
particular piec?e of land, oltliougii it 
may rsonfer t he, right of having suflieicrit 
land Net apart for the purr>OHCS of l.ht? 
village. — S kcrktarv of Htatk for 
India v . Mathuiubkai (1889), I. L. B. 
11 Bom. 213.— IND. 
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SccL 4 . — Creation of pro fita d prendre: Sub-aed, 2, 

O. (ff) & (b).1 

lands for the purpose of getting coals, ironstone* 
& other minerals, & to carry away the same, 
doing no more damage than necessary for the 
purpose. Traverse of the prescription, & issue 
thereon. They also pleaded a justification under 
a prescrijition in the same terms as above, with 
the addition of the qualification, ** making 
compensation i>o the t<}nant for all damage 
occasioned to the surface of the lands thereby.** 
This conditional prescription was admitted by 
the pleadings, <5(6 no evidence of anV other pre- 
scription was given at the trial : — Held : evidence 
of such qualilied or conditional prescription did 
not suppoit the presc.ription as first alleged, & 
th<^ issue joined on the traverse of the uncon- 
ditiotial i)rescription must be found for pltf. — 
Paddock v, Fouhbsteh (1842), 3 Man. & G. 903 ; 

1 Dowl. N. 8. 527 ; 3 8cott, N. 11. 715 ; 11 
L. .T. 0. P. 107 ; 133 E. R. 1404. 

AnnoUitiona Mentd. Hilton v. (Ironvlllo (1844), T* Q. B. 

701 ; WiUkor r. WllHber (1880), 23 Q. B. D. 335. 

1541. Sufllclency of evidence — Not Im- 

paired by user by unauthorised persons.] — This 
was ail action of trosi>aHs, brought to try a right 
of common claimed by dtdt. over a i)iece of land 
called C’., in the i)arish of E., as appiirfonant to 
n farm held by him. From the evidence, it 
appear<id that d(dt. A6 Ids predecessors in esta^* 
liad, for thirty years previously, pastured their 
cattlcj on the land : but it wtis shown on behalf 
of pltf. tliat all the inhabitanis of t ho parish of E. 
had been in the habit of turning a.dinals of various 
kinds on to the land, wlu*t-hor th<*y wore possessed 
of any land to whicli right (»f common could be 
attached or not ; that tlui land liad Ix^en leased, 
as i^art of the manor of 8., since the ndgn of 
ll('n. Vlll., &> rio mention ai)p(‘ar<*d in any of the 
hvises or other documents of any riglits of common 
prior to 1705 ; that in that year an Act was 
passed authorising an extension of the G. canal, 
by whicli it was provided that, when any j»art of 
a common was taken by tlu» co., they should pay 
eoin])(Misatioti for the cxmimon rights, to the 
churchwardens of the piirish in wliich the common 
was situalod. It was also proved that a con- 
siderablii comptmsalioii liad btxui paid about tlie 
y(*ar 1805, under tins si'ctifui, to the cliui*ch- 
wardi'us of tlie parish of E., in respect of a pai*t 
of the lorm hi quo wliich had been taken by the 
CO., iK: whicli was thou lying waste, & that subse- 
(pienily to that time tlie pai'ish liad demanded 
and rt‘ct*ivt*d compensation in inspect of common 
riglits from railway cos. for other pai*ts of the 
common r -Held : tlie exercise of rights of 
common b> oth<*r pei*sons who could not have 
had such riglits would not have prevented the 
thirty yeai*s' user by deft, fioin being sulTicient 
(‘vidciico of his right by pw‘scriptiou at common 
law ; but- pltf. liaviiig shown that the user 
original t'd in consequeuee of the passing of the 
(«. Canal Act, the presuiii])tioii arising from the 
subsequent usit was iidmtied. — Church v. Tame 
(1807), L. R. 2 C. P. 480, n. 

1542. Open continuous user.] — The 

applts. claimed under abovt* Act, but it had 
been decided so long ago as 1805, that the 
Act did not apply to easements or profita d 
prendre in gross, & there was nothing to show 
that tills right was appurUmant. It was merely 
a right in gross. AYas theit^ any right by pro- 
scription at common law ? One must look at all 
the circumstances of the case, liearlng in mind 
that no claim could be made if it were shown 
how the acts of user originated. In his opinion 


the user arose from a mistake in the construction 
of the deed of 1792. It was said that a lost grant 
ought to be presumed, but that was expressly 
excluded by a statute of Elizabeth relatmg to 
Caius College as regards all CTants after that time, 
& if there had been any such grant it would have 
been mentioned in some way or other in the 
earlier title (Cotton, L.J.). — ^Warwick v. Gonvillb 
& Caius College (1890), 0 T. L. R. 447, C. A. 

1548. Immemorial user — Rebuttal — User 

originating in statute.]— C hurch v. Tame, No. 
1541, ante. 

1544. How established.]— W arwick 

v. Gonville & Caius College, No. 1642, ante. 

Easements.] — ^^ee Part III., Sect. 3, sub- 
sect. 6, ante. 

1545. Under Prescription Act, 1832 (c. 71) — 
Period of enjoyment — Interruption of — Life estate.] 

— (1) Under above Act, where a deft, justified in 
trespass under a profit d prendre, as enjoyed 30 
years “ next before the commencement of the 
suit,*’ a life estate, which had existed during part 
of that time, was to be excluded from the com- 
putation. Therefore, where pltf. replied to such 
a plea, that a life estate existed during part of the 
30 years, which allegation was traversed by 
deft. : — Held : on this issue deft, was entitled to 
succeed, it appearing that the life estate existed 
durhig part of the 30 years, but that deft, enjoyed 
the right claimed for 25 years before its com- 
1 mcnccment, & 5 years after its termination. 

I (2) A plea of enjoyment of a profit d prendre for 
j 00 years, is defeated by shewing unity of posses- 
i siun during part of the time ; is> unity of title 
i is priniu Jacie evideiuie of unity of possession. — 
Clayton v, Corby (1842), 2 Q. B. 813 ; 2 Gal. & 

! Uav. 174 ; 11 L. J. Q. B. 239 ; 114 E. R. 310 ; 

' auhaequenl proceedings (1843), 5 Q. B. 415. 

I AniuOiUiom .—Aa to ( 1 ) Refd. I'yo r. Mumford (1818). 11 

(2. B. OGG ; v. Van Don Bergh, [IU07] 2 Oh, 51G. 

I 1546. For sixty years — How defeated.] 

! “Clayton v. Corby, No. 1515, ante, 

1547. What acts of user need be shown — 

i Occasional or regular.] — Ti’espass for breaking & 

' entering a close of pltf., <& digging up & removing 
! clay, sand, etc. Plea, that deft, was the occupier 
of a timcrnciit & pinimist^s, to wit, a brick-kiln, 
that he, as such occupier, & all the occupiers for 
the time being of the tenement, for the full period 
of tliii'ty y(‘ai*s, had had & enjoy(*-d, as of right & 
without interruption, a right to dig, tak<i, & carry 
away from the place in question as much of the 
clay of the close as was at any time required by 
him or them for the purpose of making bricks at 
his kiln in every year, & at all times of the year. 
Replication, taking issue thereon ; — Held : this 
plea was bad, as setting up an indelinite claim to 
: tAke clay fixim &> out of the close of pltf. — Clayton 
V. Corby (1843), 5 Q. B. 415 ; Dav. <fc Mer. 449 ; 
14 L. J. Q. B. 364 ; 8 Jur. 212 ; 114 E. R. 1306 ; 
■ mb nom. Doe d. Clayton v, Corby, 2 L. T. O. 8. 

, 207. 

; ^nno«a/ion« Apia. A.-O. r. Mathias (1858), 4 K. & J. 

67?^ Wstd. aSIidman r. SSaltash Corpn. (1882). 7 App. 

' Oas. 633. Apld. Chesterfleld t?. Harris, [1608] 2 Ch. 397. 
! Refd. Wilkluaou v, Hargarth (1817), 12 Q. B. 837 : 

I Carlyon r. Loveriiig (1857), 1 H. Sc N. 784 ; Salisbury v, 

Gladstone (1860). 6 Jur. N. S. 1209 ; Bailey v. Stephens 
i (1862). 12 C. B. N. S. 91 ; Constable v. Nlobolson (1863), 
• 32 L. j. C. P. 240 : Mltehutn Common Conservators v. 

Banks (1912), 76 J. P. 413. 

Not applicable to profitp In gross.]— 

Sect. 4, sub-sect. 2, A., ante, 

Easements.] — See Part III., Sect. 3, sub- 

! sect. 0., atUe, 

Rights of common.] — Sea Commons, Vol. 

XI., pp. 32“34, Nos. 426-443. 
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(6) AdmisaibilUy of Evidence. 

1548. Reputation.] — Qu. : whether general evi- 
dence of reputation as to a prescriptive right 
of digging stones on the lord’s waste, annexed to 
a particular estate, be admissible. Two judges 
against two. But one of those who held the 
affirmative thought it required other evidence of 
right to be first laid as a foundation. Semhlc : 
such evidence may be given ns to a particular 
custom, though not as to a private pr<»scription.— 
Morewood V. Wood (1791), 14 East, 327 ; 104 
E. B. 026. 

AnnotcUi^ K. r. Antrobus (!8:i5). 2 Ad. & El. 

788. Mentd. Doo d. Mudd v. h^uckormoru (1830), 5 

Ad. & El. 703. 

1549. — — .] — (1) In an action by the lord of a 
manor against a copyholder, for trespassing on 
the free warren of pltf., a judgment on a quo 
warranto against a former owner of the manor, in 
which the A.-G. confessed a prescriptive title to 
the franchise of fitio waiTen, as appurtenant to 
the manor, is evidence for pltf. in supi)ort of a 
prescriptive rigiit of a fretj warren. 

(2) Where the information cliarged an usurpa- 
tion of the franchise over the lauds of tenants 
as well as demesne lands, the ct. gave judgment 
for deft, as to both : — // eld : the record was 
evidence of a prescriptive right over both, although 
the plea set fort h a title over demesne lands only, 
tVe the A.-G. confessed the titles ns i>leadcd. 

(3) Itepiitation is admissible evidence of a 
claim of free warren, by i)reHcript.ion, over an 
entire manor. Therefore, a private Act for the 
inclosure of common lands within the manor, in 
which the interest of copyholders appean^d by 
the recital, & which (jontained a jiroviso expressly 
saving th(j liglits of the lord t-o free warren in the 
manor, in as aiuph^ a maimer ns the lord /us there- 
tofore (?n joyed it, is admissible evidc*nc(j to j/rove 
the right ns agairust a copyholder. 

(4) On the same ground, the declarations of 
deceased copyliolders as to the existence of the 
franchise over all the copyholders, is admissible 
for the like purpose. 

(5) A judgment in a former action against 
another copyholder, for a trt*si)as.s on pKf.’s fn^e 
w arren, is also admissible. 

(_6) A bishop W’ho had frtsi warren, by j>r<j- 
scription over the demtisra; A- t<*neniental lands 
of a manor whereof la* was sc^ized jure eeelesUr, 
accepted a grant from the C’rown, to himself At his 
succcjssoi’s, <.>£ free warren over the demesne lands 
of all his manors in England : --Held : if tlie grant- 
coidd have the effect of extinguishing tlui pr<‘- 
scription as to the demesne lands, it could not j 
effect it over the other lands of the manor. Qu. : ' 
w^hether a franchise by the Crown within time of 
memory determines a prescriptivci (;]aim tf) th(j 
s/unc franchise. — Carnarvon (Earj.) r. Ville- 
BOis (1S44), 13 M. & W. 313 ; 14 L. J. Ex. 233 ; 
153 E. R. 130. 

^ flirtations to (3) Reid. Doe d. WilUani IV. v. Uobert« 
M ^ - "'20; K. r. IJedfordshiro (1850). 4 , 

E. & B. 535. 

1550. ^ Manorial documents— Licences granted by 
lord.] — To prcjvo a prescriptive riglit of fishery as 
appurtenant to a manor old licences of the ct. 
rolls granted by the lords of the manor in con- 
sideration of certain rents to fish in tlie locus in I 
^tuo are evidence, without proof of itmts being 
paid if it appears that such rents have been paid I 
in modem times or that the lords of the manor | 
have exercised other acts of ownershif) over the 
fishery. — Rogers v. Allen (1808), 1 Camp. 309. 

Annotati^ .— Beld. Plgrott v. Baylojr (1826), 6 B. & C. 1C ; 

Bafisett r. Mitchell (1831), 2 B. Sc Ad. 99 ; Malcomson v. 


0*Doa (1863), 10 H. L. Caa. 593 ; Bristow v. Cormioou 

(1878), 3 Apt). Cas. 641 ; Blaady-Jonklns v. Dmiravou 
I (1809), 81 L. T. 209. 

1551 . Recitals in deed — Showing ancestry of 
owner.] — In an action of trespass, for taking & 

; impounding jiltf.’s cattle, in P. & G. field, deft, 
j pleaded, first;, that T. B. & his ancestors had been 
1 immemorially used to liavc, for themselves, tSc 
1 their }ieii*s &. assigns, the sole & several pasturage 
; in 217 aci*es of tlie P. A:. G. field, in gi*oss, for all 
I his A:, their cattle, from So]»t. 4, in fine year, to 
j Apr. 5, in the following year ; that T. B. in 1755, 

I by indentui*e granted tlui pasturage U) S. B. his 
I heirs Ai assigns for ever; that ,1. 11. F. B., who 
I claimed by descent from 8. B. in 1830, demised 
I the pasturage to di‘ft. (not sajung by deed), who 
seized pltf.’s cattle, because they were depasturing 
the land in question. Deft, pleaded, secondly, 
that for 30 yt^ars before suit commenced, .1. R. 
F. B. Ac his ancestors luid i»njoyed of right without 
interruption, for himself Ac themselves, his Ac tludr 
licirs A:, /ussigns, the sole pasturage in the liold in 
question, in gi’oss, stating /i demise, hut not by 
deed, to deft., Ac concluding os in the first iil.’ii-. 
It appeared /it the trial, that; witJiin tlie last 
twenty years, cuicroaidimeiits liad been madi* upon 
the 217 acres, by buildings Ac iriclosures, Ac that 
about foi*ty acn^s luid in this way Ihmui /ippro- 
priaU'id by individuals, but; no (mcroachriKuits luwl 
been made upon that part of the 217 acn‘s, on 
whicli the alleged t resjiass took place : — IIM : 
(1) these intcrj’uptions, being of modern clatH‘, did 
not prove that B. h/id no right to the jiasturage 
in 1755 ; (2) tlui interruptions not Ji/ivitig be(*ii 
made upon that part of the land where pltf.’s 
cattle W'cre depasturing, they W(.*n5 not conclusive? 
evidence of an intemiptioii of dtsfl.’s enjoyment 
of that jmH ; (3) tlie recitals in a deed-jioll of 
1890, m/vde by one of the anecJsUirs of the present 
owner of tli<? pasturagt*, Ac ndatirig <o the pasturagi*, 
weiv. /idmissible to piDve the marriag<?s Ac (h'/itlis 
of the aiic(‘st;ors of that own«?r ; (4) /i lease Ac 
agrticrnent made, by ih(? /incestors of tlie present 
tiwner, by w'liieh t.hey demised f-he jiast/urage in 
((uestiori to one? IJ., wtsre admissible in evidence, 
as jiroving the sciisin of T. B. tlie original grantor 
of till* jiiisturage, by showing the enjoyment of 
parties w'ho claimed iimler Jiiin ; (5) the right of 
pasturage in question was ca])al)le of being con- 
veyed, Ac did not necessarily desciuul (o Ihe heir, 
Ac jilf.f. was not entitled to judgment 7io)i ohslnnle 
veredirio w'hich he had cont;f!nded for, on the 
ground that the ])lea, afD*r stating /i presci’iptJve 
I right in the pasturage in T. B., whieli was de- 
! Hcendihle U) the heir, alleg(*d that 'P. B. granted 
the pasturage to S. B. 

Qu. : (6) w'hether the right of pasturage in 

question w^as witJiin the provisions of Prescription 
Act, 1832 (c. 71), s. 5 ; (7) whether a right of 
common in gross is within the equity of t-hat 
sect. 

(8) Setnbfc : the Ktat,i‘ment that 'J\ B. demised . 
tlie right of pasturage in (|u»*Ktion, witliout stating 
that lie, demised it by deed, w/is good afD*r verdict. 

“ -Welcome r. Pkj'on (1819), 6 M. A: VV. 536; 9 
L. .1. Ex. 154 ; J5I E. K. .524. 

AnnoluHons : —As to (2) Apia. Davica «. WllUariiM (1851). 

10 Q. B. 546. Reid. SaiinrlerH v. Lalehain (1855), 4 

W. K. 97. As to (7) Consd. ShuUlowoi't.h v. Lo Elomlnff 

(1865). 19 r. B. N. K. 687. Reid. Bailey V. Htoiibeus 

0 862), 12 C. B. N. H. 91 ; MoiiiiHiiy v. jHffiay (1865), 3 

H. Sc C. 486, 

1552. Lease -Showing seisin of grantor.] — W el- 
come V. Upton, No. 1.55J, ante. 

1553 . Declaration of deceased person.] — C ar- 
narvon (Earl) v. Vili,eboi8, No. 1549, ardt^. 

1554 . Previous Judgment — In proceedings for 



204 


Easements and Pboeits A Pbendbe. 


Sect. 4 . — Creation of profits d prendre : Sub-sect. 2, 
C. (6) ; svb-sects. 3 & 4«1 

Infringement of right.] — Carnarvon (Earl) v, 
VILLBBOIS, No. 1549, ante. 

1665. .] — Neill v. Devonshire 

(Duke), No. 1506, post. 

Rights of common.] — See Commons, Vol. XI., 
pp. 30, 37, Nos. 490-506. 


(1848). 0 V. H. 81 ; CoiiHtttblo 

a U. N. H. 230; Mouiinoy t». Imii. y (1803), 


Sub-sect. 3. — ^By Custom. 

Sec, qmcrally. Custom and Usages. 

1656. Cannot be claimed by custom.]— (1) There 
cannot be a custom for inhabitants, as such, to 
have profit d prendre in the soil of another. 

(2) There may be a custom for every inhabitant 
to have a discharge in his own land or an easement 
in the land of another. — Gatkwaud’s Case (1007), 
0 Co. Hep. 59 b ; 77 E. H. 344 ; s\d) now.. Smith 
V. Gatewood, (h-o. Jac. 152. 

AnnoUHianH : — As to (1) Apld. A.*G. v. MathiaH (t8r)8), 4 
K. & J. f>7». Consd. AuHtIn tJ. AiiilmrHt (1877), 7 Ch. D. 
(‘•89. Folld. nWara r. Adams (1878). 3 Ex. D. 301. 
Appryd. Goodman v. Holtaah Corpn. (1882), 7 App. Oaa. 
((Sif. Folld. Tilbury v. Silva (1890), 4.'} Ch. 1). 98. Refd. 
Ordoway v. Onno (1012), 1 Bulat. 183 ; Day v. Savadgo 
(1614), Hob. S.'i ; Baker v. Broiuman (103.'}), Cro. Cur. 
418; Bnnd'H Coat^ (1039), March, 10; North v. Coo 
(1008), Vautrlj. 26 J ; Miller v. Spatoinau (1009), 2 K*)b. 
670 : Weekly r. Wlldinan (1098), 1 Ld. ItajTn. 405; 
Drake v. \Vlfi:l(<swoi-th (1763), Willes, 064 ; Grluintead r. 
Marlowe (1792), 4 'J’c^rm lie]). 717 ; Lockwood v. Wood 
(1844), 0 Q. B. 60 ; .Jones v. Uobin (1847), 10 O. B. 020 ; 
Jiofrers V. Brenton (1847), 10 Q. li. 20; Lloyd v. Jones 


Nicholson (1803), 14 
3). H W. U. 


270 ; Murphy v. llyon 0808), 10 u'. ]{. 078 ; London 
City Scweis Comrs. r. Glassu (1872), 7 CU. App. 460 ; 

U. r. Hollett (1876), J.. 11. 10 Q. B. 409 ; clhilton v. 
London Con>n. (1878), 7 Ch. 1). 736 ; Hr Christchurch 
InclOHtin') Act (1887), 36 Ch. D. 366 ; Chostorfleld v. 
HaiTis, [1908] 2 Ch. 397 : Mitchurn ('ounnon Conservators 

V. Banks (1912), 70 J. P. 413. As to (2) Refd. Payne v. 
Partridge (1091). 1 Show’. 265; Lockwood r. Wood 
(1844), 0 Q. B. 60 ; Brorklebonk v. Thompson, [19031 
2 Ch. 344. (Jenrrolljh Mentd. St. Albans Corjin. r. 
Dobbins (1072), Frt^eiu. K. B. 30; Osbuston r. James 
(1088), 2 Lut.. 1377 ; EiikIIsIi v, Burnell (1706), 2 Wils. 
268 ; K. r. Ecclesiield (1818). 1 B. & Aid. 348 ; lie St. 
Stephen, CoUunan StriHjt, Hr St. Mar>' the Virgrin, Alder- 
inaiihury (1888), 39 Ch. D. 492. 

1667. .] — Weekly v. Wildman (1098), 1 

Ld. Ka>Tn. 405 ; 91 E. R. 1169. 

Annoto/ious Reid, lltice r. Wai-d (1866), 4 K. &. B. 702. 
Mentd. Aokroyd r. Smith (1860), 10 C. B. 101 ; Hill r. 
Tupper (1803), 2 New Hop. 201. 

1658. .] — Hardy r. IIollyday (1765), 

cited in 4 Term Hep. 718 ; 100 E. H. 1264. 
Annotation: — FoUd. Grimstead r. Marlowe (1792), 4 Term 
Hep. 717. 

1569. .] — A (ntstoin to take a profit in 

alivno solo is bad ; siicli a right can only be 
claimed by prc'scription. — Grimstead v. Marlowe 
(1792), 4 Tenn Hep. 717 ; 100 K. K. 1263. 
Annotations : — Reid. Austin r. Amhniwt (1877), 47 L. J. Ch. 
407 ; (JrimBtead v. Marlow w'us overruled by ConsiabU 
V. A'ichohirm (1803), 14 C. B. N. S, 230 (Fuv, J .). Mentd. 
A.-G. V. GauuUett (1829), 3 Y. & J. 93. 

1560. .] — (1) A irrofit d prendre in another’s 

soil caimot be claimed by custom, hoM^ever 
ancient, uniform, & clear the exercise of that 
custom may be. 

(2) A right to carry away the soil of another, 
without stint, cannot be claimed by prescription ; 
nor con the claim be sustained by evidence of a 
lost grant.— A.-G. i’. Mathias (1858), 4 K. & J. 


PART Kill. SECT. 4, SUB-SECT. 3. 

1556 i. Cannot Iw clainirri hi/ custom.] 
— To a plaint olleglngrthat defts. entered 
lands of pltf., & carried off sand there- 
from. dofts. pleaded' that the lauds 
were tlie soil & freehold of the Queen. 
& that they have from t line Imiiieiuorial 


hod, & used, & enjoyed the casement 
of entering on so much of the said 
lan<ls as lie between high & low water- 
marks of ordinary tides, & then & theiv 
to ralst' the soil & sand, & to carry same 
away for the purpose of manure : — 
Held : such defence >vas bad, os 
alleging a custom for occupiers of land 


579 ; 27 L. J. Oh. 761 ; 31 L. T. O. S. 367 ; 4 
Jur. N. S. 628 ; 6 W. H. 780 ; 70 E. R. 241. 
Annotaiiona : — Aa to (1) Refd. Do La Warr v, MHot (1881), 
17 Ch. D. 635 ; Smith r. Andrews. [1891] 2^ Ch. 678. 
Aa to (2) Folld. Hough v. aark & Hall 
682. ^d. Johnson v. Barnes (1872), L. R. 7 C. P. 592 ; 
Saltash Corpn. v. Goodman (1880), 5 O. P. D. 431. 
Oenerallv, Kntd. A.-G. v. Homner (1869), 33 L. T. O. S. 
176. 

1661. .]— Goodman r. Saltash Corpn., 

No. 322, ante. 

1562. Right to take drifted sand.]— A 

custom for the inhabitants of a parish to take 
from a private close, which adjoins the sea, sand 
drifted there, for manure, amounts to a c ustom 
to take profits in alieno solo, & is bad. — ^Blewbtt 
V. Tregonning (1835), 3 Ad. & El. 654 ; 1 Har. 
& W. 431 ; 5 Nev. & M. K. B. 234 ; 4 L. J. K. B. 
223 ; 111 E. R. 524. 

AnnoUiliona : — Distd. Ilaco v. Ward (1865), 4 E. 8c B. 702. 
Refd. Clayton v. Corby (1843), 14 L. J. Q. B. 364 ; Ungers 
V. Bremton (1847), 10 Q. B. 26 ; A.-G. r. Mathias (1858), 
4 K. & J. 579 ; Soworby v. Coleman (1807), L. 11. 2 Exoh. 
90 ; Do La Warr v. Miles (1881), 17 Ch. D. 635 ; Brooklo- 
bank v. Thompson, fl903J 2 Ch. 344. 

1568. Right to flsh.] — We must act upon 

that salutai'y law which distinguishes between a 
mere easement & the right to t&o a profit. It is 
a good custom for all the inhabitants of a parish 
to dance in a particular spot, or the like ; but a 
custom to tiiJkcs as a profit what is valuable would 
be very injurious to the owner & of but little 
benefit* to the inliahitants, & is bad. Such being 
the settled law, we are to apply it to this ca.se. It 
is clear to me that the custom claimed on this 

E lea is to angle for, catch carry away the fish ; 

ut, supposing it wei^e limited to a claim to angle 
for & catch the ilsh without claiming a right to 
carry them away, I think it would be e(iually 
destructive of the subject-matter, & bad (Lord 
Campbell, J.). — Bland v. Lipscombb (1854), 

4 K. & B. 713, n. ; 3 C. L. R. 261 ; 24 L. ,T. Q. B. 
155, n. ; 24 L. T. O. S. 92 ; 10 J. P, 563 ; I Jur. 
N. 8. 705, n. ; 3 W. R. 67 ; 119 E. R. 263, n. 

Annotations : — Distd. Goodman r. SalUvsh ("orpn. (1882), 
7 App. Cas. 633. Refd. Hace n. Ward (1856). 4 E. & B. 
702 ; MoiuiHoy r. iHinay (1865), 3 U. & C. 480 ; Hall i*. 
Nottingham (1875), 46 L. J. Q. B. 60. 

1564. Oyster fishery.] — (1) Pltf., an 

oystiT dredger, sued the corpn. of C., as ownens in 
fee of an oyster fishery, for refusing to grant him 
a licence to dredge therein, alleging a custom for 
defts. & their iircdt'ccssors to hold annual courts, 
A. thereat to grant licences to di*edge oysters in 
the fishery for the ensuing season, according to 
rules & orders from time to time, made by them & 
their predecessors, to every oyster dre^dger in- 
habiting the borough or certain parishes adjoining 
the fishery, who had served a seven years’ appren- 
ticeship to any oyster dredger .so licenced, A; who 
applied for such liceuce on pa^Tnent of a reason- 
able fee to defts. A their predecessors, A that 
every oyster di'edgerman so qualified had of 
right been used to demand A have such licence 
on pajTnent of such fee. I*ltf. was a licensed 
dredgerman I'esiding in one of the parishes ad- 
joining the fishery A applied for a licence for four 
dredges, tendering £2 28. in payment. Defts. 
refused to gi’ant the licence except at the fee of 
£3 Ss. The evidence showed that a fee of 10«. for 
each dredge had been paid, \\dth a few exceptions, 
for 150 years. Pltf. refused to pay the fee of 

in a bamny to an easement thereon. 
Then: is no distinction in this respect 
l»etwocu lands the property of the 
Crown. & lands the property of the 
8UbjtH*t. — MaCXAMAUA r. lIlQGINS 
(1854), 4 I. C. L. H. 326 ; 7 Ir. Jur. 
39.— IR. 
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£3 3«. ; — HeM : the claim could not be supported j 
by custom, being a claim to a profit d j^retidre in | 
alieno solo, & the inhabitants of the borough 
parishes adjoining the fishery could not claim such 
a right by prescription. (2) Qu. : whetlier the 
claim could be founded upon a lost p^ant by the 
Crown to the corpn. >vith a condition attached 
that the corpn. should grant fishing licences upon | 
payment of a reasonable fee. Assuming such 
grant to be ^od, & supported by the evidence, 
pltf. could oruy be entitled to the licence upon the 
payment or tender of a reasonable fc*e, &: tlic 
fee of £3 3s. was reasonable. — Mills v. Colciikstek 
Corpn. (1868), L. R. 3 C. P. 575 ; 37 L. J. C. P. 
278 ; 16 W. R. 987, Ex. Ch. 

Annotatwns : — Aft to (2) Reid. Bryant r. Foot (1868), L. U. 

:J (J. B. 497 ; La^\Tenco v. Uitch (1868), L. II. 3 Q. B. 

f)21. 

1565. .] — A custom for the com- 

moners, copyholders &> ancient freeholders of a 
manor their tenants, & the dwellers in the 
parish & manor to have common of fishery over 
the lord’s wattirs on the waste of the manor, & to 
take & carry away fish as a projU d prendre, is 
um'easonablo & bad. — Allgood v. Cirson (1876), 
34 L. T. 883 ; 25 W. R. 60. 

1566. .] — A complaint was pi'eferred 

against S. for unlawfully fishing in a river at a 
place above the flow of the tide, whore it was 
admitted by both parties that the rivtir was a 
public navigable riv(‘r & highway for the public 
to pass & repass in coracles & such light craft as 
were suitable for such navigation. 8. contended 
that the fishing at this place belonged to the 
public, or that it had been enjoyed by the public 
as of right without interruption for so many 
years that it could not now bo taken away : — 
Held : the right of fishing did not bc‘long t-o tlie 
X)ublic, & they could not acquire it by custom 
because it was a d prendre, — Peauck v, 

ScoTCBER (1882), 9 Q. B. D. 162 ; 46 L. T. 312 ; 
46 J. P. 248, D. C. 

A nnototums Re!d. 11 «h3w v. Miller (1882), 47 J. V. 37 ; i 

Smith V, Andrews, [18911 2 Oh. 678. Mentd. llohoHter r. ! 

Kaiflhloiffh (1889), 61 L. T. 477. | 

1567. — — .] — Smith V. Andrews, No. 79, I 

ante. 

See, generally. Fisheries. 

1568. Right to take underwood. | - (1) 

Defts. to an action for taking underwood for fuel 
from the waste of pltf.’s manor of T. justified as 
inhabitants of the parish of T., & proved imme- 
morial user by some inliabitants as such, but they 
did not prove user by the inliabitants generally as 
such, & exclusive right was claimed by the tenants 
of the manor ; — Held : the justification could not 
stand either upon custom, as the cusf^om would { 
be for the inhabitants to have a profii d prendre, in 
the soil of another, or upon a lost ^ant from a 
private person, inhabitants being incaiiabhi of 
taking under a grant which does not incorporate 
them, or upon a lost grant from the Crown, user ; 
by the inhabitants generally as such being ncjces- i 
sary for supposing a grant to the inliabitants, | 
other considerations against supposing the grant | 
being the absence of evidence of even a de facto i 
corpn. of the inhabitants, the claim by the tenants 
of the manor, & the unreasonableness & repug- 
nancy to law of the supposed right. 

(2) Defts. justified ^so as occupiers of certain 
cottages, relying upon user by the occupiers as 
inhabitants of the parish : — Held : a prescriptive 
claim as occupier of a edrtain house or the like 
could not be founded upon user in a different 
character such as inhabitant of a parish. 

(3) The result of the decisions in the year-books 


upon the effect of a ixiyal grant to the inhabitants 
of a parish or village appears to be that, if the 
gi*ant is for a specified purpose, the grant incor- 
porates the inhabitants so as to effectuate that 
purpose, but otherwise is inoperative. Therefore, 
when a ct. or jury is called upon t^o presume a lost 
royal grant to inhabitants, it has to presume a 
royal grant sucli os to incorporate them. — 
Rivers (Lord) v, Adams (1878), 3 Ex. D. 361 ; 
48 L. ,r. Q. B. 47 ; 39 L. T. 39 ; 42 J. P. 728 ; 
27 W. H. 381. 

xiniwtationa : — Aa to (1) Consd. SalUwh Oorpii. t>. Goodman 
(1880), o C. P. D. 431. Re!d. Do La Warr v. MIIch (1881). 
17 Ch. D. 535 ; Goodman v, Saltash Corpn. (1882), 7 
App. OttH. 633 ; Smith v. Andivwfl. [1891] 2 Ch. 678. 
Aa to (2) Reid. A.-G. u. Horiior (No. 2), |1913j 2 Ch. 
140. Aa to (3) Consd. llarrin v. ChOHlorhold, [1911] 
A. O. 623. Reid. Goodman v. Saltash Corpn. (1882), 
7 App. (’as. 633. GcnvraJly, Mentd. Tumor v. Salmon 
(1885), I T. L. It. 482 ; A.-G. v, Antrobus (1905), 2 Ch. 
188 ; A.-G. V. Iloynolds, [1911] 2 K. B. 888. 

1569. Right to shoot game.] —Norfolk 

Estuary Co. v. Fi.anders (1903), 47 Stfl. Jo. 749. 

1570. .] — Action brought by tlio lord 

of certain manors adjoining the Severn, a tidal & 
navigable river, for trespass on the fori'shore, 
parcel of the manors, in a boat iSs on foot for the 
purpose of sliooting wild duck. Deft, denied that, 
the foreshore was parcel of the manoi's &, (wen if 
it were, he clainuid the right to go upon tluj fore- 
shore & shoot tfc carry away wild duck on the 
ground of immemorial user, in four alternativti 
ways : as a member of the public in tixercise of a 
general right of all the King’s subje(;ts in &. oven* 
the fort^shore of a tidal navigabhi rivt‘r ; as one of 
the inhabitants of the manors by virtue of a trust 
or reservation in thedr favour which the ct. would 
presume U) liav(^ becni crc*at(*d by the original 
grant of the manors tio pltf.’s predticossoi's in 
title ; as an inhabitant of the manors, being a 
wil<i-fow'ler by occupation, by virtue of a custom 
of the manors ; by prciscription as a riglit in 
gi'oss eryoyed by him & liis ancest/ors. On the 
evidence: — Held: (1) pltf. liad proved his title 
to the foreshore as part of the* manors, also to a 
several fishery in the Severn ; (2) tluj public had 
no rights over the foreshore of a tidal navigable river, 
when not covered by the tide, except such as were 
ancillary L) their rights of fisliing navigation in 
the sea. When covered by the tide the foreshore 
was part of the sea, A f.he only rights of th(i public 
in or over it w<.*re f.he rights of navigation A. 
fishing A rights ancillary tlnsreto ; (3) the right 
claimed to kill A carry away wild duck was — 
wh(*tlier wdld fowl wewi birds of warren or mere 
wild birds in which there was no pi*operty — a 
profii d prendre A could not be claimed by custom ; 
(4) there was not sufficient evidence of user to 
enable the ct. to ijresume the existence of a trust, 
or to establish a i)rescriptiv(j right. — F itziiardinge 
( rx)RD) V, Purcell, ( 1908] 2 Vh, 1.39 ; 77 L. J. Ch 
529 ; 99 L. T. 154 ; 72 J. P. 276 ; 21 T. J.. R. 
564. 

Annotation : — Aa to (2) Reid. Hcon-tary of .StaU) for India v, 
Cliuiikuni Rama Rau (1916), 85 L. J. P. C. 222. 

See, generally. Game. 

Rights of common .] — See Commons, VoI. XI., 
pp. 21, 22, 35, .36, Nos. 243, 244, 247, 462-489. 

Custom & prescription distinguished .] — See 

Commons, Vol. XI., pp. 29, 30, Nos. 367-371. 

Manorial rights.] CopyiuiLDS, Vol. XIII., 
pp. 80, 81, Nos. 1012, 1014, 1018, 1021-1027. 


SuB-SKCT. 4. — By Statute. 
i By Inclosure Acts.]— A’cf! Commons, Vol, XT., 
pp. 60, 61, Nos. 884-887. 
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Easements and Profits A Prendre. 


Sect. 6.— ENJOYMENT OT PROFITS A PREHDRE. 

Sub-sect. 1. — ^Who may Enjoy. 

1671. Grantee — Or his servants.] — WicKifAM v. 
Hawker, No. 1499, ante. 

1572. .] — Goodman v. Saltash 

CoBPN., No. 322, ante. 

1578. Revived corporation — Vested with right of 
former body.] — (1) A right of free fishery was 
granted to the burgesses of the borough of C., by 
a charter of Richard I., which recited a previous 
enjoyment of the franchise by the borough. In 
the year 1740, hy reason of judgments of ouster 
against all the existing members of the corpn., it 
became incapable of continuing itself, & there 
were no mayor or alderman till 1703, when a now 
charter of incorporataon was granted to the 
borough, by which all the former rights, liberties, 
A “ fisheries,” were ratified, confirmed, & restored 
to the new corpn. ; — Held : tlie corpn. were, under 
the new charter, entitled U) the fishery. 

(2) The corpn. t<xercised their right by granting 
to persons called dredgermen, not. being membem 
of the corpn., licenses to dredge, & take oysters 
within th(i limits of the fisliery. In an action on 
the cose for injury to the. fisliery, the declaratioTi 
stated the possession of the fishery, oyster-beds, 
&. oyster-grounds, which was traversed by the 
third & seventh x>lcas, & the jury found for pltfs. 
on ihoHO issues : — Held : the above? licenses did 
not operalo ns demisiis of the lisht'ry, so as to 
cmtitlo deft. a verdict on t;hese issues. — CoL- 
(JiiEfiTER OoKPN. V. Brookr (1840), 7 Q. B. 339, 
379 ; 15 L. J. Q. B. 173 ; 10 Jur. < 10 ; 116 E. R. 
518. 

Annoiaiion :--~Ah to (1) Refd. Potter v. Berry (1S57). 21 

J. P. Jo. 756. 

Rights of common — Common of pasture In 
gross.]- (V)MMONH, Vol. XL, p. 12, Nos. lOt, 
102 . 


Common of turbary.] — See Commons, Vol. 

XI., pp. 16, 17, Nos. 176-179. 

Common of estovers.] — See Commons, Vol. 

XI., p. 18, Nos. 198-203. 

Common of piscary.] — See Commons, Vol. 

XI., p. 20, Nos. 231-237. 

Common In the soil.]— iS'cc Commons,* Vol. 

XI., pp. 21, 22, Nos. 246-252. 

In commonable lands.] — See Commons, 

Vol. XI., p. 25, Nos. 302-306. 

Persons able to prescribe.] — See Sect. 4, sub- 
sect. 2, B., arde. 


Sub-sect. 2. — Extent op Enjoyment. 

1574. General rule.] — ^By a grant fx) a ranger of 
a forest of all wood blown or thrown down by the 
wind, & all dead wood, & the boughs &; branches 
of trees & wood in the forest cut off or thrown 
down, branches cut from trees felled for His 
Majesty’s use do not pass. 

The nature of deft.’s interest in the profits of 
the forest is marked by the letters-patont wheif? 
they describe it as an office to be hold by him. 
This, in termini, imports that it is held by him, 
not for his own boncifit, but for that of the Crown. 
He lias a certain salary Ac emoluments allowed 
him, for wliicli he is to i^ay the salaries of all the 
inferior officers & to keep the premises in repair. 
It is clear that ilu* granU'e can be entitled to no 
other benefit than wliat the grant oxprt^ssly gives 
or can be clearly inferred from it. It is not a 
demise t>f the forest & therefore the right of the 
t^mant on a demise of land does not apply to tlwj 
case (Macdonald, (7.B.).- -A.-G. v. Stawell 
(Lord) (1795), 2 Anst. 592 ; 145 E. R. 976. 

1575. Cannot be unlimited — Claim to dig clay.J - 
Clay'ton V. Corby, No. 1517, ante. 

1576. Claim to take gravel.] — An alleged 


PART XIII. sect. 5, sub-sect. 1. 

1671 i. — Or hin sercantH.] 

— A., by liidcnturn of loasti doiiiiHod 
dofiomiTiatlniiH of land ta B., 
ife in said indoniuro was a covenant tliat 
It should ho lawful for the loHsor, his 
hoirs aHsigns, his &; their servants, 
lahoiirers. etc., to boro. diu. &. search 
for iniuoH, ininoralu, coals, & qnaiTics 
or nuirhlc, etc., & such turf as the 
lessor, his lieh*s Sc nssimis, should rtIvo 
llheHy to cut; — Tfeld : such I’oscrvod 
risrht. in the lessor was oiw to be 
exercised hy him, his heirs or assifnis, 
by means of his own SiTvauts or 
labonri'.rs. & not one which ho coiiUI 
cti'leflratA> to a stronKi^r not an owoior of 
the esUitc." Mouhk v. Oru (1855), 8 
.1. C. L. U. 347 ; 11 Ir. Jur. 61.— IR. 

b. Or his tetiarits.] — A. 

irranted laud to B. to hold In as lnnr(> 
u manner os the samo had been en- 
joyed by B. Sc his midertenauts. He 
then covenonn^d that B., his heirs, etc., 
Hliould have llliorty to out. away from 
the boir of K. a sutnetent quantity 
of turf for the use of his 5: their mider- 
Uniahts //rW : B. & his heirs \vei\» 
ouiitlt'd to turbar>* for all persons who 
miffht. hcoome his tenants. — H ill r. 
Barry (1834), Hayes & Jo. 688. — IR. 

c. .] — A. demised lands to 

B., in os full a manner as B. was then 
in possession thereof, & ho eonvenanted 
t hat, he would dnrinir the oontinuonoo 
of the demise, irivo to B. free liberty 
to cut & carry away as much turf of 

on the bog of M., as the said B., his 
hoirs or ossigns, or his or their under- 
tenants, should have oooaslon for, to 
be cut in such places & in such manner 
ns A., his heirs, etc., should appoint: — 
Netd : a person who subsequoutiy 
became an undertenant was entitled 
to turbary on M. — Duuoan r. Oakrt 
(1858), 8 I. C. L. U. 210.— IR. 


il, .] — \ loose was 

granUid to J. ** of all tliat of thi^ 
landH of M., togotiier with a right of 
commonage & turbary for tlie use of 
the said farm, os now in the poH.Hessioii 
of the said J.” At the time of the 
lease J. was In possosslon of a right of 
commonage on the adjeinlng mnimlain, 
ftir Hie use of said farm : — JJeld : t lio 
lease gave to J. the some comuionagti 
& tttrbar>' which he then enjoyed. 

J. domised to F. 5: others a portion 
of the land by tlie following de- 
serlption : ** All that part of the lands 
of M. now in the possession of the said 
F. S£ partners, together with a right 
of commonage & turbary, for the use 
of tlie said farm ** : — JJcM : the lessees 
of tho portion uciinlred by the sub- 
lease. as against tho head landlord, a 
proportional share of the common 
appurtenant to the land. — O’H are r. 

(1859), 10 I. C. L. U. 318.— IR. 

e. Cannot be unlimited.] — A farm 
was burdened with a servitude of 
frcH? glazing for an undefliied numlier 
of cattle ; — Held : the owner of the 
dominant tenement was not entitled 
to graze an unlimited numlier of cattle 
or so many as to make the servient 
tenement useless to the owner. — 
BaDRNKOORT V. JOUBERT (1920), 
T. P. D. 100.— B. AF. 

f. Camwt be curtailed .] — When a 
lease contained a covenant by the 
landlord, that tho tenant might., at 
all times during the grant, raise, cut, 
St carry awav from off the bom of A. 
Sc B., tho landlord’s propeny, turf 
sufficient to bo expended on the pre- 
mises demised by the lease ; — Held : 
tho landlonl was not at liberty to 
confine tho tenant to a uartienlar 
portion of the bog allocated to him, 
though it was snffieJent Sc convenient. — 
Harorove V. UoNuurroN (1861), 12 


1. C. L. U. 368. -IR. 

g. Must be rrnsotuihlr .] — Where 
people luivo a right of turbary they 

I cannot do as they like on the hog ; 

tliey must cut in a I’caHonablo mannci', 

' &. mrinot cut down to the V(»ry clay. — 

I IJALV (llLLMAN (1897), 31 T. L. T. 

h. .] — A iici'son Yvho has a 

right of tm bury on the land of another 

' is entitled to continue to cut turf so 
long us ho iloes not render tho lauil 
incapable of such reclamation as, 
according to its natuix), it is capable 
' of. — WAL8II V. Johnston (1913), 47 
1. L. T. Jo. 231. -ir. 

; k. Duty of oivner of servient 

I teneturnt.] — The owner of a servient 
' tenement must use it in a reasonable 
manner so as not to detract from tho 
value of a profit d prendre belonging 
to tlie owner of the dominant tenement. 
— Cronin v. Conner, 11913] 2 1. It. 
119.— IR. 

1. “ For general use ” — Inter- 
pretation of ferw.}— The grant of a farm 
to pltf. coutQjned the condition, “ tho 
I firewood on this land shall bo for 
I mncral use 7/fid; (1) any person 
i bond fide requiring firewood in that 
neighbourhood hud a right to take it 
! for his own use from pltf.’s farm ; 

I (2) any such person ha<l a right to drive 
I a wamou Sc horsi^s over the farm to 
I fetch the wood, but pltf. had tho right 
j to define a reasonable track to be so 
• used : (3) any such person had a right 
j to outspan his horses at oortain spots 
j on the farm which pltf. had the right 
to fix ill like manner as in (2), but 
there was no right to graze the horses ; 
(4) no one could take the trees or fire- 
wood for purposes of sale. — M eintjes 
v. OBERnoLZKR (1859), 3 S. 265. — 
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ri^ht in the inhabitants of a parish to take gravel 
without stint from the bed of a river, the property 
in which was in pltf. : — Held : to be bad in law. — 
Hough r. Cuark & Hall (1907), 23 T. L. K. 682 ; 

5 L. G. B. 1196. 

1577. & for commercial purposes- Claim 

to flsh.l — A prescription in a quo estate for a 
proftl a prendre in alieno solo without stint & for 
commercial purposes is unknown to the law. 

Freeholders in parishes adjoining the river W. 
had been in the habit of fishing a non-tidal portion | 
of the river for centuries, not by stealth or in- | 
dulgence, but openly, continuously, as of right & ' 
without interruption, not merely for sport or ! 
pleasure, but commercially, in order to sell the ' 
lish and make a living by it. Riparian pit)- 
prietors claiming to be owners of the bed of the 
river brought an action for trespass agai^t the 
fi*eeholders for fishing : — Held : a legal origin for 
the right claimed by the freeholders could not be 
presumed, & the action lay. — ^Harris v. Chester- 
field (Earl), [1911] A. 0. 623; 80 L. J. Ch, 
626 ; 105 L. T. 453 ; 27 T. L. R. 648 ; 65 Sol. Jo. 
686, U. L. ; affg, S. C. sub nom. Chesterfield 
(Lord) v. Harris, [1908] 2 Ch. 397, C. A. 

Annotations: — FoUd. Stallonishire & Worccstershin' Canal 

Navigation r. Bradley, [1912] 1 Ch. 91. RMd. Malvern 

HillH ConBorvators v. Whltmoro (1900), 100 L. T. 841 ; 

A.-G. r. Homer (No. 2), [1913] 2 Ch. 140 ; HodgHoii v. 

MnCi-cugh (1923), 92 L. J. Ch. 426. 

1578. Owner cannot enjoy as against himself.] — 

111 tlie year 1790 S. was seised in fee of a ceitmn 
faim &• also of an estate for life in a certain moor. 
In 1822, S. the tenant in remainder joined in a 
conveyance of the moor to G. in fee, that he might 
be f^nant to the praecipe for the purpose of 
sulTering a i*ecovei;y, in ord(»r to create a mtge. 
term, but no ixicovery was suffered. In 1827 8. 
became bkpt., & by subsequent conveyances Ids 
interest in the moor vested in deft., & his interest 
in tlu^ farm vestc^d in pltf. S. always occupied 
the faim by his tenants who had enjoy(;d without 
interruption the right of depasturing thtdr cattlis 
on the moor. In th(‘ yesar 1856, dcjft. distrained 
pltf.’s cattle damage h^asant when pltf. claiint'd 
the right of common by enjoyment as of right for 
the rcispective periods of sixty thirf.y y(».ars 
mentioned in Prescription Act, 1832 (<;. 7 1 ). 

Held : (1 ) there was no unity of seisin to extin- 
guish the easement or prevent its existence ; 
(2) the title to the tenements was such that ther<' 
could not, in point of law, have been an enjoy- 
ment of the right of common for the i)(*rio(l of 
sixty years, as of right ; for 8. being owner in h^e 
of the farm A. also tenant for life & occupier of 
the common, the rights of the tenants of the 
farm over the common were derived fi*om him, & ! 
as he could not have an enjoyment as of a right 
against himself within the meaning of the statute:, 
so neither could his tenants ; (3) the conveyance 
by S. in 1822 to make a tenant to the j>raccipe, 
made no difference, &> consequently the thirty 
years* claim could not be supported. — Warbuuton 
V. Parke (1857), 2 II. & N. 64 ; 26 L. J. Ex. 298 ; 
29 L. T. O. 8. 127. 

Annotation: — As to (2) Retd. Gardner v. lIodgBoii'B King- 
ston Breweries Co., [1900] 1 Ch. .'492. 


as to exclude C. & those claiming under him from 
getting cool there ; nor could it operate ns an 
exceptum or reservation out of the grant in 
respect to B. who had not the legal title in him 
at the time. — Ciiei’hajh v. Williamson (1804), 
4 East, 469 ; 102 E. R, 910. 

Annotatimis : — Folld. Doo d. Haiiloy v. Wood (1819), 2 
B. & Aid. 724 ; DoiiIhou v. Holliday (1857). 1 H. & N. 
031. Coaid. Sutherland r. Heathcoto, [1892] 1 Ob. 475. 
Befd. H. r. Trent & Morsoy Canal (1825), 6 Dow. & 
Ry. K. B. 47 : Leo v. Stevenaon (1858), E. B. & E. 512 ; 
GflbertBon r. llicharda (1859), 4 H. Sc N. 277. 

1580. .] — Newby r. Harrison, No. 1508, 

ante. 

1581. ,] — Where the licensee’s licence was 

not an exclusive licence, the licensor had still a 
right to deal with the property comprised in that 
licence in any manner not inconsistent tlierowith. 

! — Oarr V. Benson (1868), 3 Ch. App. 624 ; 18 
i L. T. 696 ; 16 W. R. 744, L. .TJ. 

I Annotation: — Refd. Sutherland v, Hoathcote, [1892] I Ch. 

! 475. 

i 1582. Exclusion must be explicit.] - 

Sutherland (Duke) v. IlEAincoTifl, No. 1522, 
ante. 

On conveyance of Manor.] — See Copy- 
holds. Vol. Xlll., p. 15, No. 74. 

1583. All profits for part of year — Part of proflts 
, for all the year.] — Kemp v. Capon (1731), Fortes. 
Rep. 340 ; 92 E. K. 881. 

For what estate .] — Sec Sect. 4, sub-sect. 1, B., 
ante. 

Rights of common — Common of pasture .] — See 
(JOMMONS, VoL XI., pp. 6, 7, 8-11, 12, 13, Nos. 21- 
40, 51-93, 103-108, 114-125. 

Common of turbary .] — See Commons, Vol. 

XI., p. 17, Nos. 180-186. 

Common of estovers.] -See (Commons, Vol. 

XI., pp. 18-19, Nos. 194-197, 204-219. 

Common of piscary. J — See Commons, Vol. 

XI. , pp. 20-21, Nos. 238-242. 

Common In the soll.|— *SVv; Commons, Vol. 

XJ. , p. 22, Nos. 253-203. 

Right of free warren.] See (\jmmons, Vol. 

XT., p. 27, Nos. 327-342. 


SEtrr. 6.- ALIENATION OF PROFITS A PRENDRE. 

Transfer & assignment of easements.] —See 
Part IV.. ante. 

1584. General rule- According to ordinary rules 
of property.]— Welcome v. UrroN, No. 1551, 
ante. 

1585. .] - M ARTYN V. Williams, No. 

1490, ante. 

1586. .] — Goodman v. Haltasii 

(*ORPN., No. 322, arde. 

1587. By assignment.] — Churchill v. Evans 
(1809), 1 Taunt. 529 ; 127 E. R. 939. 

Aufujiation: — Mentd. RifketliJ r. IfittHt Sc Woh(. India 

DockH lly. (1852). 12 C. B. 100. 

1588. .] — Muskett V. Hill, No. 1500, ante. 

1589. Condition restraining assignment.] — 

Grove v. Portal, [1902] 1 Ch. 727 ; 71 L. J. Ch. 
299 ; 86 L. T. 350 ; 18 T. L. R. 319 ; 46 8ol. Jo. 
296. 

A n/uJiaf ion :— Mentd. Jacksun v. UimonB. [1923] 1 Ch. 373. 


1579. Whether exclusive of grantor.] — A. being 
mt^. in fee of certain lands, & B. the mtgor. 
entitled to the equity of redemption, by lease & 
please, A. conveys & B. releases the lands to C. 
in fee, who by the same instrument covenants 
vdth & grants to B. that it shall be lawful for B., 
his heirs & assigns at all times to enter upon the 
lands to search &; dig for coal & to take A carry 
away the same to his & their own use. This is 
only a licence, & conveys no interest in the soil so 


Passing with dominant tenement.] Sect. 2, 
ante. 

Rights of common .] — See Commons, Vol. XT., 
pp. 37-38, Nos. 511-529. 


S-ECT. 7.-D1STURBANCE— REMEDIES. 
Disturbance of easements .] — See Part XII., ante. 
1590. Remedies — Action of trespass — Right of 
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SecL 7. — Dia tu rhanc e — remedies, 8.J 

free warren — Against aU but owner of soil.] — (1) 

Trespass lies for fishing in libera piscaria & taking 
iish. (2) H., who hath free warren may bring 
trespass against any l)ut the owner of the soil for 
hunting there. — S mith v, Kemp (1093), 2 Salk. 
037 ; Holt, K. B. 322 ; Garth. 286 ; 4 Mod. Rep. 
180 ; Skin. 342 ; 90 E. R. 1078. 

Annotations: — As to (1) Consd. Holford v. Balloy (1849), ! 
Q. B. 429. Apprvd. FitzKorald v. l<nrbank, [1897] 2 | 
Ch. 90. Refd. aippH V. WooUicot (1097). Skin. 077 ; i 
Anon. (1774), hom, 304 ; Hlnduon v. Ashby, [1890] 

2 Cli. 1 : Ecroyd v. Coiilthard (1897), 77 L. T. 3.'i7. As 
to (2) Refd. Lonsdale v. lUgg (1856), 11 Kxch. 054. • 
(hmcrallv, Mentd. Holmes v. Wood (1729). 1 Bam. K. B. > 
249. : 

1691. Right of free fishery.] — Smith | 

V, Kemp, No. 1690, ante, 

1692. Right of several fishery — | 

Necessity for showing seisin of locus in quo.] — A 

declaration, reciting that deft, had been sum- 
moned to answer pltf. in an action of trespass, 
charged that defi.., with force & arms, broke & i 
enUn-ed a lisluTy, the sohi & exclusive fishery of 
pltf., in a certain pai*t of a river then flowing & 
ocing over the* soil of ¥, & there fished in the 
fishery of pltf.: — Held: (1) trijspass lies for 
breaking A'- entering a several fishery, though no 
fish ai’e taken ; (2) although the declaration 

staled the soil to bc^ in a third person, it was not 
necessary for pltf. to show a title, to the s(!veral 
lisliery by grant or jirescription, beiiause it. did 
not appear that deft, claimed under or acted by 
any authority fi*om tlie owner of the soil ; (3) the* 
words “ sole & c*xcJusive ** wen equival(*nt to 
several flHh(*ry ; (4) a valid licence for a time 
coHain must be by deed. 'J'o give jdtf. a soh^ A 
exclusive right, even for an hour, a de<*d is neces- 
sary ; & that would bo a giant (1*akke, B.). — 
TIoj.foud r. Bailey (1840), 13 Q. B. 420; 18 
E. J. Q. B. 109 ; 13 E. T. O. S. 201 ; 13 Jur. 278 ; 

1 10 E. U, 1326, Ex. Gh. 

AnnoUttions As to (1) Folld. Hindsoii r. AHliby, 11890] 

2 Ch. 1. Coasd. Kitztrcmld v. Firbank, 11897] 2 Ch. 96. 
As to (2) Folld. MurshuJl r. Ullcswuter Steam Navi- 
gation Co. (1803). 3 B. & S. 732. Consd. A.-G. r. 
Kmeivoii, [1891] A. 049. Refd. Kcroyd r. Coultliai-d, 
(1897 J 2 Ch. 554 j Boaiifoit r. Atrd (1904), 20 T. L. It. 
002. As to (3) Consd. Malcolmsou r. O’Dea (1803), 10 i 
H. J.. (*UH. 593. Refd. Harihiiry r. .TenkinH, [1901] 2 
(Ml. 401. iicncrally, Mentd. B. r. Gray (1864), Le & C-a. 
305 ; Wtaeey a. Whltchuiist (1805). 18 C. B. N. 8. 344. 

1693. — .J — The allegation of 

a several tishing '^mmd facie imports ownei-ship of 
tlu^ soil. — M aksiiau. V, Ulijsswateh Steam 
Navigation Go., (1803), 3 B. ^ S. 732 ; 1 

New Hep. 619 ; 32 L. 3. Q. B. 139 ; 8 L. T. 410 ; 
27 .T. V, 610 ; 0 Jur. N. S. 988 ; 11 W. U. 489 ; 
122 E. H. 274 ; affd, (1806), 0 B. k S. 670 ; 122 
E. U. 1300, Ex. Gh. 

Anno(f(n'oti8 Consd. MotTaf r. Power (1889), 5 T. L. B. 
055. Apld. A.-G. V. Kniei-son, [1891] A. O. 049. Folld. 
Hiudsoji V. Anhhy. [1896] 2 (?h. 1. ]^d. Briatow r. 

Cormicaii (1878), 3 App. Cas. 041 ; Foster r. W’risrlit 
(1879), 44 J. P. 7 ; Devoiiahiri' r. Pattinsou & Carlisle 
Ckirpii. (1887). 3 T. L. B. 293 ; Ecroyd v, Conlthaitl, 
[1897] 2 Ch. 554 ; Beauford r. Ainl (1904), 20 T. L. B. 
002. 

1694. Injunction — Damages.] — Fii'Z- 

GERALD V. Firbank, No. 1497, ante. 

Rights of common.]— See Gommonb, V’^ol. XI., 
pp. 46, 40-62, Nos. 020-038, 612-764. 


Sect. 8.— SUSPENSION AND EXTINGUISHMENT. 

Extinguishment of easements.] — See Part VI., 
ante, 

1696. By unity of ownership — Whether right 
extinguished — Right to shoot game.] — The king 
was seised of a chase ; & A. being lieutenant 
thereof in fee, prescribed to hunt stray deer into 
the manor of S. as a purlieu ; the manor came to 
the king, who granted it to B. ita quod none should 
enter without the leave of B. This unity c>f 
possession & grant did not destroy the prescriptive^ 
right of A.— Anon. (1572), 3 Dyer, .320 b; 73 
E. R. 738. 

.] — See GomiONS, Vol. XI., pp. 52, 53, 

Nos. 765-784. 

1 596. By abandonment — Right to several fishery.] 

— In an action for trespass to a several fishery in 
a navigable tidal river in Ireland defts. justified 
on the ground that the public had the right of 
fishing. Pltf.’s paper title (if the possession &> 
enjoyment were consistent with it) afford(?d 
irrosistable ground for a presumption that the 
fishery was put in defence before Magna Garta. 

I As evidence of possession & user pltf. tendered, 

I inter alia, the proceedings & decree in 1867 in a 
“ possessory suit ” brought in the Gt. of Gli. in 
Ireland by G., iiltf.’s predecessor in title, against 
; strangei*s to the iiresent action ; by which decree 
i an injunction was awarded to quiet G., & his 
undertenants in such iiossession of their fishing 
j as they had at the time of exhibiting the bill & 

■ thr(»e years before, to continue until (*victed by 
i due course of law, both parties being at liberty 
to take proceedings at law against each other for 
ascertaining their t itlos : - -Held : ( 1 ) as the 

decriH) was a final adjudication, not collusive*, & 
as it could not have be<*n made except upon 
proof of unbroken user & enjoyment for at least 
thi*ee years before* the bill, inceinsistent ■with any 
actual e*xe»rciso at tliat time of a public right eif 
iishing, the proceeelings ic docr(*e were admissible ; 
the effect of this evielence (not being met by any 
counte*r twideneH* applicable to tlie same period) 
was extreunely sirong to establish i)ossession & 
enjoymemt of the lishery in the^ latter part of the 
17th century, consistent witli the paper title ^ 
exclusive of the public ; (2) a judgment obtained 
by pltf. in 1826 in an action against a stranger 
for trespass by fishing in the locns in quo, in wliich 
action deft, appeared, but allowed judgment to 
go by default of jileading, was evidence in tin? 
present action of poss<*8sion of 1826. 

Defts. provc*d that cot-lishing had been cai*ri<;d 
on in the locus in q^io with the knowledge of i)ltf. 
or his agents & without intorroption by them, as 
far back as living memory extended : — Held : 
(3) if pltf.’s right to a several fishery were once 
proved, the exercise of cot-fisliing coidd not take 
it away or confer any right on the public, for the 
public cannot in law prescribe for a profit n 
prendre in alieno solo, nor acquii*e any right 
adversely to the owner under any statute of 
limitation ; & an inco^oreal hereditanumt such 
as a several fishery, which can only pass by deed, 
cannot be “ abandoned.” — Xeili. r. Devonshire 
(Duke) (1882), 8 App. Gas. 135 ; 31 W. R. 622, 
H. L. 

Annotations : — As to (1) Consd. Blount r. Layard, [1891] 


PART XIII. SECT. 8. 

m. Effituri&n of time,] — 
bought from B. ** tho rights to out all 
soft- wood on certain lots to make tho 
nooeasary roads & buJldinim for such 
purpose, the cutting to bt? done within 
twenty years ; — lieUt : it tho trees 


remained standing at the end of twenty 
years tho right ct*ascd. — Laurkntide 
r. Baptist (1908), 0 E. h. B. 105. — 

CAN. 

n. Canetllation,) — Deft. reoeive<l a 
permit- to out hay on certain lands, 
provisional on its eauccllatiou by sale 


or lease. The owners, while permit 
in force, granted pltf. a gracing lease 
over tho uortliem half of the lands : — 
Held : deft.’s permit was not oanoellod. 
There must be a sale or lease of the 
whole land bt^fore canecUation operates. 
— Dkcock r. Barraoer (1909), 10 
W. L. U. 709.-~<;AN. 
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2 Ch. 681. n. Held. Johnston v. O'NeUl. [1911] A. 0. i 
652. Aa to (3) Apld. Smith v. Androws. [1891] 2 Ch. 678. j 
Rtfd. Uanbury v. Jenkins, [1901] 2 Ch. 401. (JcneraUu, \ 
Kentd. A.-O. t», Newcastle-upon-Tyno Coi-pn., (18971 
2 Q. B. 384 ; A.-Q. for British Coluuihla r. A.*G. for 
Canada. [1914] A. 0. 153. 

.] — See Commons, Vol. XI., p. 53, Nos. 785- 

789. 

By release.] — See Commons, Vol. XI., pp. 53- 
54, Nos, 790-801. 

By exhaustion or destruction of product.] — See. 
Commons, Vol. XI., p. 54, No. 802. 

By alteration of commoner’s estate.] — Sec Com- 
mons, Vol. XI., pp. 54, 55, Nos. 803-817. 


By agreement.] — See Commons, Vol. XI., p. 55, 
Nos. 818-821. 

By encroachment.] — See Commons, Vol. XL, 
p. 55, Nos. 826-828. 

By severance .] — See Commons, Vol. XI., pp. 37, 
38, Nos. 511-529. 

Common of vicinage.] Commons, Vol. XI., 
p. 13, Nos. 129-130. 

Right of free warren.] — Sec Commons, Vol. XI., 
pp. 27, 28, Nos. 343-350. 

By statute .] — See Commons, Vol. XL, pp. 67- 
87, Nos. 850-1059. 

Disafforestation — Land parcel of forest.]— 

Commons, Vol. XI., p. 24, Nos. 280-282. 


EASTER OFFERINGS. 

See Ecclesiastical Law. 

ECCLESIASTICAL CHARITIES. 

See CiiABiTiES ; Ecolksiasticai. Law. 

ECCLESIASTICAL CORPORATIONS. 

See Corporations ; Ecceesiastioal Law. 
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Part I. — 

1. Church — Religious community — Identity.] — 
(1) The identity of a religious community de- 
scribed as a Church consists in the identitv of its 
doctrines, creeds, confessions, formularies & tests. 

(2) The bond of union of a Christian assocn. 
may contain a power in some recognised body to 
conWl, alter or modify the tenets or principles 
at one time professed by the assocn., but the 
existence of such a power must be pi*oved,— Free 


In General. 

j Church op Scotland (General Assembly) v. 
OVERTOUN (IjORD), Macalcstbr V. YouNQ, [1004] 
A. C. 615 ; 91 L. T. 894 ; 20 T. L. B. 730, H. L. 
Antwtaium : — As to (1) Apld. Hawkes v. Moxey (1017), 80 
L. J. K. B. 1530. 

2. Power of modification of tenets.] — Free 
Church op Scotland (General Assembly) v. 
Ovbrtoun (Lord), Macalister v. Young, No. 1, 
ante. 


Part 11. — Doctrine and Membership of the Church of 

England. 


3. Doctrine — Evidence of.]—; The 39 Articles 
Ac the liturgy contain the doctrine of the (Church 
of England, Ac are to be const^ioied by the f^me 
rules as an? by law applicable to all written 
instruments. — Gorham v, Exeter (Bp.) (1850), 
Brod. & F. 04 ; 7 Notes of Cases 413 ; Oripps’ 
C’lmrcli Cos. 2(J0 ; Moore’s Spochil Bep. 402 ; J 4 
J.. T. O. 8. 621 ; 14 Jur. 443, P. C. 

Annoiations : — Apld. Burdor r. Hfiaih (1861), 6 L. T. 257 
OSee (1862), 15 Moo. P. C. C. 1) ; Salisbury, Bp. v. WilUaiiiu 
(1862), 1 Now Tlcp. li)6 ; "WllliamH v. SalisbiiiTr, Bp., 
(1864), 2 Moo. P. Cl a N. S. 37.5 ; Sheppard i>. fioimelt 
(.Second Appeal) (1872), L. K. 4 P. C. 371. Eeld. He 
DenlBon (1856), 27 L. T. O. S. 300 ; Morrimon v. Wnilainfl 
(1882), 7 App. Cas. 484. Mentd. He Beloved Wilkes’s 
Charity (1851), 3 Mac. & O. 440; LIddoU v. WestcTtoii, 
Liddell V. Beale (1857), 20 L. T. O. K. 54 ; Exeter. Bp. v. 
Marshall (1868), L. R. 3, H. h. 17 ; Walsh v, Lincoln, 
Bp. (1874), L. a. 4 A. & E. 242 ; Willie v. Oxford, Bp. 


(1877), 2 1*. D, 102; II. r. Weet Hidluff of Yorkshlrti 

County Ckjuiicll, 11006] 2 K. B. 676. 

Offences against.] — Sec Part V., Sect. 13, 

sub-sect. 1, post, 

4. Membership — What constitutes.] — Whatever 
difliculty there may bo in giving a strict legal 
definition of what constitutes inomborship of 
Church of England, I think that a person who has 
been baptised, has been confirmed, or is ready At 
desirous to be conliimed & is an actual com- 
municant docs hold the stratus of a member of that 
Church & would bo ordimirily regarded & spoken 
of as such (Stirling, ,T.).-— Perry AiiMSirouHEs, 
[1898] 1 (711. 891 ; (17 Ij. J. Ch. 200 ; 78 L. T. 103 ; 
63 .T. P. 52 ; 46 W. B. 360 ; 14 T. L. It. 282 ; on 
appeal, eub nom. He Perry Almshouhrs, He 
Boss’ (Charity, [1899] 1 Ch. 21, 0. A, 
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.Sect. 1.— CONSTITUTIONAL STATUS. j 

5. Continuity of Church — Identity unchanged i 
since Reformation.] — At tlui foundation of iliis 
school [in 1548] the Church of England was in 
existence as a Protestant Church, & its identity 
from that time to the present camiot be questioned, 
whatever changes may have since been made in its 
discipline by the umted action of J Parliament A; 
Convocation (J.iORd Westbury, (J.).— Baker r. 

I. EB (1860), 8 H. L. Cas. 405 ; 30 L. J. Ch. 625 ; 

1 1 E. B. 522 ; ftiib nom. Baker v. Lee, He 
IiJViiNSTER School, 2 L. T. 701 ; 7 Jur. N. S. 1, 

II. L. 

Annotuiiuna -Mentd. A.-G. v. 8t. Jolm’a IIoHpiUil, Buth 
(1870), 2 Ch. D. 551 ; He llodgNon’H School (1878), 3 
App. Oah>. 857. 

6. .] — No argument for the continuity of 

the Church of England can be stronger than that 
which is derived from the structure, order A con- 
tents of the prayer-book (Sir Bobert 1'hilli- 
MORE). — Martin v. Mackonochie, Flamank v. 
Simpson (1868), L. B. 2 A. A E. 116; 87 L. J. 
Eccl. 17 ; 18 L. T. 245 ; 16 W. B. 604 ; on appeal, 
L. B. 2 P. C. 365, P. C. 

Annaiaiiona : — Refd. Marshall v. Graham, Bell v. Gruluini, 
11907 J 2 K. B. 112. Mentd. Martin v. Mockonochio (1869), 
L. R, 3 P. C. 52 ; Sumner r. WIx (1870). L. H. 3 A. & K. 
58; Hebbert v. Purchas (1871), L. U. 3 P. C. 605; 
.Sheppard v. Bennett (Second Appeal) (1872), L. It. 4 P. C. 
371 ; Ex p. Edwards (1873), 29 L. T. 529 ; White v. 
How roil (1873), L. It. 4 A. A K. 207 ; Boyd r. PhlUpottH 
(1874), L. R. 4 A. A E. 297 ; Martin a. Mackonochie 
(Second Suit) (1874), L. li. 4 A. A £. 279 ; Hudson r. 
Tooth (1877), 2 P. D. 125 ; lUdsUale e. Clifton (J877). 2 


I’. 1). 276 : Martin v. Mackonochie (1879). >10 L. J. G. B. 
9 ; it. V. Oxford, Bp. (1879), 4 Q. Ji. 1). 525 ; Ueywood v. 
Miiiiclii^UT, B]>. (1884), 12 ii. B. D. 404; Jteudv. Lincoln, 
Bp., 1 1 892 1 A. 614 ; St. Paul, (Camden Square (1897), 
14 T. L. Jt. l.'»6 ; KiuiHlt SI,. Ethel htirira. BishnpNflraU^ 
WlMilu, 11 9001 1*. 89 ; Davety v. Hindi*. 11903] P. 221 ; 
St. J’nul, Bow Coiiimon (Vicar A (JliurriiiwanleiiH) v. 
Same (InhubllantH), 11909] P. 245; Gore-Booth v. Man- 
ehoHter. Bp.. 11920] 2 K. B. 412. 

7. — • From Saxon times — Relationship to 

the State.) — A (^liurch whhsh is c.*.stabliHhed is not 
tliereby madci a deportment of the State. 'J’lie 
proctiHH f)f oHiablishmcnt rntjans that the Sl^ate 
has accepted Uie Church as the religious body 
in its oj)mion truly leaching ibo Christian faith, 
A givcui I/O it a certain legal position, A lio its 
tltjcrees, if rendenjd under certain legal coiidition.s, 
certain civil sanctkins. Wc arc sitting in a ct. 
of law A I propose to coniine myself entirely to 
legal considerations. 1 say that the accepted 
l(;gal doctrine is that the Cnurcii of England is a 
continuous body fivnn its earliest estabJishmont in 
Saxon times. Those who wisli to lind an index 
to this legal doctrine, will iind it in a portion of 
Sir Robert Phillimore’s judgment in Martin 
V. Mackonochie, No. 6, ante, which lie devotes 
to tin? identity in law of the Churcii of England 
b(*fore A after the Jfeformation, A, long as that 
portiiiu of that judgment is, it is by no means 
exhaustive of the argument (Phillimore, J.). — 
Marshall v. Graham, Beij^. v. Graham, (1907J 
2 K. B. 112 ; 76 L. J. K. B. 690 ; 97 L. T. 62 ; 
71 J. P. 270 ; 23 T. L. R. 485 ; 5 L. G. H. 788 ; 
21 (’ox, C. (J. 461, I). C. 
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Sect, 1. — CoruHUtdional status. Sect, 2 ; Sub-sects, 

8. Established Church — Position of.] — Mar- 
shall V. Gbaha^t, Bell v, Graham, No. 7, ante, 

9. In colony where not established.] 

— ^JTie (Jhurch of England, when not established 
in the colonies, is in the same position there as any 
other religious body, & rules of discipline adopted 
by members will bo binding on all who expressly 
or by implication have assented to them. If the 
i*eligiouH body constitute a tribunal to determine 
disputes os to such rules, the decision of such 
tribunal will be binding, when it has acted within 
the scope of its authority, has observed such forms 
as the Miles require, if any forms be prescribed, & 
if not, has proceeded in a manner consonant with 
the principles of justice. But such tribunal is not 
in any sense a ct., & the civil cts. will give effect 
to its decisions as they give effect to the decisions 
of arbitrators, whose jurisdiction rests entirely 
upon the agreement of the parties.— Long r. 
Capetown (Bp.) (1863), 1 Moo. V.C,V, N. S. 411 ; 
Brod. & F. 2U3 ; 2 New Kep. 405 ; 8 L. T. 738 ; 
11 W. It. 900 ; 15 E. It. 750 ; sut) 7iom., Long v. 
Gray (Lord Bp. op Cai*e Town), 9 Jur. N. S. 805, 
P. O. 

AnTwttiiiona : — Comid. Natal, Rn. v. OladHtoiic (1800), L. R. 
.1 liiq. 1. Apid. Brown v. Muntreal Cnr6 (1H74)» L. H- C 
I*, 0. 107. Conid. Merrlniau v. Williams (18K2), 7 Ajtp. Cas. 
484. Mentd. i^r Natal (Lord Bp.) (l 805), 3 Moo. P.C.C.N.8. 
116 ; JCxp, Jemkins (18G8), h. 11. 2 P. O. 268 ; (^ape Town, 
Bp. V, Natal. Bp. (180»), 1i. Jt. 3 V, C. 1 ; Tlio I'arlomont 
Bolirc (1879), 4 P. J). 129 ; Uoatl v. Lincoln, Bn. (1889), 
14 1*. D. 88 ; Free Church of Hcotlond (General AHsenibly) 
i». Overtnun, Macullstcr v, Ymuiiit, [1904] A. C. 616. 

See, (fem rally, Sect. 8, post; Dependencies, 
VoJ. NVJJ,, pp. 407 et seq, 

10. “ The Church of both clergy & laity.**] - 
The (.Church is not tlu! Chui*ch of the clergy or of the 
laity, but of botli (Farwell, L.J.). 

'Tlie privilege of partaking of Holy (communion 
is in the <»yes of many the Jiighest privilege of a 
member of the Church of England, k, it is not in 
accordance with t-ho practice of our lx*gislature 
that tile rights of tlic laity in matt.oi’s of hiich 
importance should be mode dependent on tlie vic^ws 
of a particular clergyman or even of the Church 
itself, exceiit so foi* as those views are by law made 
binding on the laity (Fletcher Mottlton, L.J.). — 
B. V, Dibdin, [1910] P. 57 ; sub nom, K. v, Dibdin, 
hJot p, Thompson, 79 L. J, K, B. 517 ; 101 U T. 
722 ; 20 T. Ij, II. 150, C. A. ; on appeal, sub nom, 
Thompson r, Dibdtn, [19121 A. C. 533. IL L, 


Sect. 2.- the LAW OF THE CHURCH. 

Sub-sect. 1. — In General. 

11. Construction of statute affecting ecclesi- 
asticai persons.] — Qu, : whether 1 Will. A:. Mar., 
c. 8, which rtMiuires any ai*e]ibishoji, bishop, or 
other pei’son having ecclesiastical dignit y, benetice, 
or promotion, to t^ike the oaths by th<? space of 
six months, shall be constriied to mean lunar or 
c^alendar months.— Burton r. Woodward (1092), 
4 Mod. Bep. 95; ('omb. 191 ; 1 Show. 308; 87 
B. li. 282; sub nom. Woodward r. Hamersly 
Skill. 313. 

12. Ecclesiastical law — What is.] — (1) Upon 
special verdict it appeared that one C. was de- 
prived for pi'eaching against tlio common prayer : 
— Held : though thei*e was another punishment 
appointed by the statute, &; not deprivation until 
the second offence, the Ilisliop of J^ondon A: his 
colleagues by virtue of the high commission to 
them & others directed, might pioceed by the 


ecclesiastical law, & deprive him for the^ first ; 
it being against the duty of his office as a minister, 
& tliey having power to purge their body of all 
scandoloub mcmbei*s. (2 ) The form of the sentence 
was, “ that the said bishop by & witli the consent 
of others of the said comi*s., his companions,” 
etc . : — Held : the sentence was good. 

(3) Albeit the Kings of England derived their 
ecclesiastical laws from others, yet so many as 
were proved, approved & allowed here, by & with 
a general consent, are aptly rightly called the 
King’s Ecclesiastical Ijaws of England (per Cur.). 
— Caudbey’s Case (1501), 5 Co. Bep. la; 77 
E. K. 1 ; sub nom, Cawdry v, Atton, Poph. 59. 
Annotaiions : — As to (1) Consd. Sanders v. Head (1843), 
3 Curt. 6G6. Apld. Coombo v. Edwards (1878), 3 P. D. 
103 ; (Jombo v. Do La Bero (1881), 6 P. D, 157 ; Cliester, 
Bp.'fl Case (1698), 6 Mod. Hop. 433 ; St. David’s, Bp. u. 
Lucy (1G98), 1 Ld. Kaym. 447. Blefd. Martin v. Mac- 
konoohie (1882), 7 1*. D. 94 ; St. Alban’s, Bp. v, illling- 
ham, [1900] P. 103. Aa to (3) B^ld. Preiminirc Case 
(1007), 12 Co. Rep. 37 ; Evans v, Ascultho (1028), l»alm. 
467 ; Philips v. Bury (1094), Skin. 447 ; Middleton v. 
Crofts (1736), 2 Atk. 660 ; R. v. Mellls, R. v, Carroll 
(1843). 1 L. T. (). S. 382 ; R. v, Mlllis (1844), 10 Cl. & Fin. 
634 ; R. V. Shouldham (1872), 37 J. P. 310 ; Mackonochio 
V, Penzance (1881), 0 App. Cos. 424 ; Reichel r. Oxford. 
Bp. (1889), 14 App. Cas. 259. Ocnerally, Mentd. Kenn’s 
(Joso (1607), 7 Co. Rep. 42 b; Manby v. Scot (1603), 1 
Kfb. 383 ; R. v, Patrick (1607), 2 Keb. 164 ; Shatter v. 
Friend (1000), 1 Show. 172; Woodward v. Fox (1691), 
2 Vent. 267 ; How v, Priniio (1702), 2 Ld. Rayin. 812 ; 
Kscott r. Masiln (1842). 4 Moo. P. C. C. 104 ; Hope v, 
U<»po (1868), 1 Sw. & Tr. 94 ; Exeter, Bp. v. Marshall 
(1868), L. R. 3, H. L. 17 ; Martin v.Mackoiiochle, Flamank 
V. Simpson (1868), L. R. 2, A. & E. 116; Ilcywood r. 
Manchester, Bp. (1884), 12 Q. B. D. 404. 

13. .1 — Middleton v, (Droits, No, 

39, post, 

14. .] - (1 ) AininisUTofthe EsitablLslKHl 

Church cannot r('f use to bury the child of a di.ssent(*r. 

(2) Excommunication, in the meaning of the 
law of the English C-hurch, is not mewdy an ex- 
Xnilsion from the Chui*ch of England, but from 
the Cliristian (^liurch generally (Sir J. Nicjiioll). 

(3) lliougli iH'gular baptism w^as by a bishop 
or priest, ytjt, if administered by a laic, or by a 
hcr<»tio or schismatic, it wiis valid baptism ; 
As so valid that it was not to be repeated (Sir 
J. NlCIlOLL). 

(4.) The Jjaw of the Church of England, & its 
history, are to be deduced from the ancient 
g(*neral (^anon l-aw— from the particular con- 
st itutioiis made in this country to regulate the 
English ( ’hurch — ^fioin our own (’aiions — from tlie 
Rubric, A:, from any Acts of I'arliament that may 
have jiassed upon the subject : &■ the whole 

may be illustrated, also, by the writings of emincmt 
liei'sons (Sir J. Nicholl). — Kemp v, Wickes 
( 1809), 3 Phillim. 2(M. 

Annotations : — As to (3) Folld. Kscott r. Mastlii (1812), 4 
Moo. 1*. C. C. 101. ./« to (4) Reid. Martin r. Mackoiiochic, 

Flamank v. Simpson (1868), L. R. 2 A. & K. 116. (Jencntliy, 
Mentd. Titrlmiarsh r. Chupmun (1844), 3 Curt. 840 ; 
Read r. Lincoln, Bp. (1889), l l 1*. D. 88. 

16. .] — R. p. Millis, No. 20, jwst, 

16. .] — A beiieliced clerk was found 

j^iilty in the Ai'ches C't. of ecclesiastical offences 
Ai suspend(*d ah officio for a certain time, 
At a monition was app(»nded to the sentenc(i 
rt^quinng him not to offend again in like manner. 
He disobeyed (he monition. A: a second monition 
was t hereupon issued by the Dean of the Arches, 
which he also <lisobeyt‘d. An application was 
then made to the ct. by motion for his suspension. 
Ho was served with notice of the motion, but did 
no appe^u*, A:, the ct. suspended liim ab officio ei 
a bcneficio for three years. The clerk applied 
for a prohibit ion : — Held : ( 1 ) a monition could 
be appended to a definitive sentence ; (2) dis- 

obedience to such a monition could be punished 
os contumacy by suspension ab officio ct a bcneficio; 
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/i^8) in order so to punish such disobedience it is 
not necessary to institute a fresh suit, but sus- 
pension was properly awarded upon motion in 
the original suit. 

(4) The ecclesi^tical law of England is not a 
foreign law. It is a part of the general law of 
England — of the common law — in that wider 
sense which embraces all the ancient & appi^oved 
customs of England which form law, including 
not only that law administei-ed in the Cts. of 
Queen*8 Bench, Common Pleas, &, Exchequer, 
to which the term Common Law is sometimes in 
a narrower sense confined, but also that law 
administered in Chancery commonly called 
Equity, & also that law administered in the Cts. 
Ecclesiastical, that last law consisting of such 
canons & constitutions eccleaiasticral os have 
been allowed by general consent & custom within 
the realm — &; form, the King's ecclesiastical law. 
All these laws may be, & aw% altered by statuU's. 
(5) When the question ai*ises what is the English 
ecclesiastical law, it is not ascertained by calling 
witnesses to prove it, as if it were a foreign law, 
but taking judichU notice of what the law is, 
it is ascertained, by argument founded on legal 
principles A: authorities, what the law is on tin? 
particuhir point. In d<dermining this question 
1 tliink groat weight should be given to the 
principles of the ecclesiastical law, laid down 
, by those ancient wi'iters on the ecclesiastical 
i law of England whose troatises have been accept'd 
, by the judges in the ecclesiastical cts. as of 
i authority. Some weight is to be given to foreign 
jurists who treat of the law ecclesiastical as 
practised in fortdgn countries, but mucli less 
weight, for it may well be that they are troating 
of ecclesiastical constitutions which have never 
been accepted & received in England. Very 
little weight should, in my opinion, be given t <3 
treatises so modern as not to have yet been 
sanctioned by the judges of the ecclesiastical 
cts. 1 think gi'c^at W€‘ight is to be attributed to 
the practice of the cts. ecclesiastical, & I tliink 
the forms of the writs in use are very strong 
evidence of wliat that practice is. 1 do not think 
these fonns conclusive, for no doubt the foi-nis 
of pleadings &; writs sometimes only indicate 
what was, at a former time, the roceived law, hut 
which may have now become antiquated At 
fallen into disuse, the law having in pi*ot;eKH of 
time insensibly changed. But most weight of all 
is, in my opinion, to be attributed to judicial 
decisions (Lord Blackburn). — Mackono<jiiie v. 
J'ENZANCE (U>RD) (1881), fi App. (’ilH. 424 ; .^»0 
L. J. Q. B. Oil ; 44 L. T. 47« ; 45 J. P. 581 ; 
sub 'iwm. Maconochie v, Penzance (Lcjhd), 29 
W. R. 082, n. L. ; affg, 8. C. nub 7 \om, Martin 
r. Mackonociue (1879), 4 Q. B. D. 097, C. A. 
AnnUaiions to (2) Befd. Eiirofirht r. I'enzonoo (I8K2), 

7 App. Cas. 240. Ah to (3) Befd. Green v. i^cnzancc (IKSl). 

6 App. C as. 057 ; Martin v. Mockoiiochic (1882), 7 P. IJ. 

i?. 11. r. Dibdin, IIOIOJ P. 57. Ah to (5) 

rH®* Coliliw (1884), 9 App. Cas. 206 ; Noble v. 

Ahier (1880). 11 p D. 158. OeneraUy, Befd. Goinbe v. 

22 Ch. D. 310 ; R. v. Tristram. IIOOII 
^ Masnus. etc. Parochial Church (Joiincil 

V. London Dlocose ChanoeUor, [1923] P. 38. Mentd. II. r. 
Mary lebono County Court Judge (1883), 60 L. T. 97 ; Rh 
London Scottish Permanent Bldg. Hoc. (1893), 03 L. J. Q. 1). 
l\2\ Re Clilford & 0*8ulUvau, (1921 ] 2 A. C. 570. 

17. Part of general English law.j— 

Mackonocuie V. Penzance (Lord), No. 10, 
ante. 

See, also. No. 20, pot/l, 

18. How proved.] — Mackonociue r. i 

Penzance (Lord), No. 10, ante. I 

19. How far political.] — The abolition of re- ^ 
ligious testa, the disestablLshment of the Churoh, 

J. — VOL. XIX. 


the secularisation of education, the alteration of 
the law touching religion or marriage, or the 
observation of the Sabbath, are purely political 
objects. Equity has always refused to rccogfnise 
such objects as charitable. It is true that a gift 
to an assocn. formed for their attainment may, 
if tlie assocn. be unincorporated, be upheld as 
an absolute gift to its members, or, if the assocn. 
be incoiporatod, as an absolute gift to the corporate 
body ; out a trust for the attainment of political 
objects has always been held invalid (Loro 
Parker). — ^Bowman v. 8ecui-ar Society, Ltd., 
119J7] A. O. 40« ; 8(J L. J. Ch. 508 ; 117 L. T. 101 ; 
i 32 T. L. K. 270 ; 01 Sol. Jo. 478, H. L. ; affg. 
sub nom. Re Bowman, Secjular Society, Ltd. 
r. Bowtkan, n915] 2 Ch. 447, C. A. 

I Annolations : — -Befd. He Totloy National l*rovliiqhil & 

' Union Hunk of England Totloy. 11923] 1 Ch. 268. Mentd. 

I Cotnian v. Hroiighuin, [1918] A. C. 514 ; Hourno r. Koaiie, 

, 11919] A. C. 816. 


Sub-sect. 2.-~C^anon Law. 

A. In Ucncral. 

20. What Is — Whether canon law of Europe.] 

— ( 1 ) That the canon law of Europe does not, At 
never did, as a body of laws, form of the law 
of England, luis been long settled tto cstablislKHl 
law. ... It is not by the Roman canon law 
that our judges in the spiritual cts. decide 
questions within theu* jurisdiction, but by the 
King's ecclesiastical law . . . Sir Joliri Davies, 
in JLe Case fie Commeiidams (Sir .1 Dav. Hi) b, 
70-72 b), shows how the canon law was lirot in- 
troduced into England, At fixers the* time of such 
introduction about the year 1290, At lays it down 
thus : “ Those canons which wero r(5ceiv(»d, 

allowed, At used in England, wero made by sucli 
allowance At usage xiart of the King’s eeclesiastical 
laws of England ; wheroby the inLii'iirolatioii, 
dispensation, or execution of those canons, having 
bccomci laws of England, belong sokily to thc‘ 
King of England At bis magistrate's within his 
dfaninions ” (Tindal, C.J.). 

1 Like that jiart only of the foreign law to bo 
the ecclesuistical law of England which has been 
adojited by l^arliament or the cts. of this country 
from tin; decrtjtals of x>oxm*s At the authority of 
councils on the (-ontinent (IjOHD Abinger). 

It is (|uit<! certain that the civil At canon law 
ueviir had, as such, any aiitliority in this country ; 
but, in the latiguage of 25 lien. 8, c. 21 : ** Such 
laws liad efftict only so far as the sovereign 
peo))J($ of this realm had taken them at their free 
libei'ty, at their own iionsent to be used among 
tlicTii, At had bound tlieraselves by long use ^ 
custom to the observance of tlie same.” In 
illustratir>n of wliich, Markstom;, following the 
example of Sir Mattliew ilale, classes tlie civil 
At canon law in use in this country as pai't of 
th(^ common or unwritten law (IjORD Co'rTEN- 
llAM). 

(2 ) A question has been J’aised as to the celebra- 
tion of tlie maiTiage cerornony by a deacon ; At 
it has been asked, if it was formerly re(]uired that 
the ceremony should be performed by a person 
in priest’s ordei-s, by what authority this change 
was intro<luced. It axqicars, by ref«*roncc to the 
ancient I'ituals, that formerly the sacrament was 
administered Isjfore the nuiitual benc^diction was 
pronounced, At that, as this could only l>e ad- 
minisL'red by a prhist, his proscjnce was iii^cessary. 
Marrhige itself was also, by the mere nature At 
foroc of th<? contrafd, c;orisidercid to be a sa/;rameut ; 

At the solemnisation, thendoro, by a priest might 



226 


Bcclesustical Law. 


Sect. 2 . — The law of the Church : Suh-scct. 2, A., B. 
AC.] 

on thiH ground have been iliought necessary ; but 
when, at the lleformation, it ceased to be con- 
sidered as a sacrament, & when it was no longer 
required that the sacrament should be administered 
at the time of the marriage, there was no reason 
why the ceremony should not bo performed by a 
person in holy orders as a deacon (Lord Lynd- 
lUTROT, V. MIIJJS (1844), 10 01. & Pin. 

r>84 ; 1 L. T. O. S. <302 ; 8 Jur. 717 ; 8 E. B. 
844, H. L. 

Annotalivns : — A» io (1) Be!d. II. t>. Canterbury, Arolibp. 
(1848), 11 Q. n. 483 ; Hope v. Hope (1858), 1 Sw. & Tr. 
»4; Jflxeter, Bp. t>. Marshall (1868), L. 11. 3 H. L. 17 ; 
Mockouochlo v. I’oiizanco (1881), 0 App. Cas. 424 ; It. 

V. Caiit4irljjiry, Archbp. (No. 1) (1902), 71 L. J. K. B. 894. 
As to (2) Conid. Cattcrall v, Cattcrall (1847), 11 Jur. 914 ; 
BoamlBh v. Boainish (1861), 9 H. L. CUis. 274 ; Lishtbody 
V. West (1902). 87 L. T. 13tS. Bold, (^therwood v. C^aston 
(1844), 13 M. & W. 261 ; Bevan v. McMahon (1801), 30 
L. J. 1*. M. & A. 61 ; Cullliii? v. Culliiie. 11896] 1*. 116 : 
Moss V. Mohh, 11897] 1\ 203. Ocncralli/. Mentd. O'Connell 
r. U. (1844), 11 t?l. & Fin. 155 ; Cattcrall v. Swootinan 
(1845), 4 NoUw of Coses, 222 ; U. v. Chadwick (1846), 

11 J. j*. 140 ; Maclean v. Cristall (1849), 7 Notes of CascR, , 
Hunp. 17 ; it. v. Maiiwurliitf (1850), Dears. & B. 132 ; j 
J’rlnco of Wales Asstjo. r. Hai’diiif; (1858), K. B. & K. 183 ; I 
A.-Cl. V. Windsor (Doan & CJanons) (i860), 8 11. L. Cas. i 
369 ; Bottchey v. Brown (1860), K. B. & K. 796 ; Sichcl i 
V, liainlMTt (1864), 15 C. B. N. H. 781 ; It. «. Fannluff i 
(1866), 10 Cox, C. C. 411 ; PliilllpH v. Kyre (1870), L. B. ‘ 
() Q. B. 1 ; Thompson v. Wanl, Kliis v. Burch (1871), ; 
24 Ij, T. 679 ; H. v. Alien (1872), L. It. 1 C. C. R. 3G7 ; 
Anderson v. Moricjo (1876), 1 App. CJas. 7 13 : London Strind ! 
Train. Co. v. L. C. C., 11898] A. C. 375 ; lie Do Wilton, I 
Do Wilton V. Montci1or(% IIUOOJ 2 Ch. 481 ; Usher's ! 
WJltHliii*e Brewery t). Briici», 11915] A. C. 433. ‘ 

21. Subject to common law.) — Candict & | 

Plomer’s Case (ItUO), Go«;b. I(i3 ; 78 E. B. «9. i 
Annotation Mentd. I'eak v. Bourne (1732), 2 Htm. 042. 1 

22. .] — Case of Convocations (1011), i 

12 Co. B.ep. 72 ; 77 E. R. 1350. ! 

Annotaiion Befd. Middleton v. C?roft« (1730), 2 Atk. 050. i 

23. Declaratory of the common law — Not 
authority for action at law.]— Uauris v. Bulleh 
(171)8), 1 Ilag. Cbn. 403, n. 

24. Effect of adoption by legislature.] — (1) A 
child baptised with wal/cr in the name of the 
Tidniiy by Wesl(3yaii minuter not authorised to 
aciminister tluj rile of baptism is not unbaptised 
witliin the rubric! in ilie Bmdal Service, & a refusal 
to bury a cliild so baptised is an ecclesiastical 
off(‘nce under the 08th Canon of 1003, punishable 
with suspension for three months. I'he validity 
of lay baptism was rt^cognised by the common 
la\y of the (^hui‘ch, & the rubrics of Edward VI. &> 
Elizabeth &. by the statute law, & this was not 
alt-ored by the rubric of 1003, nor by the Act of 
Uniformit y nor by ilie rubric of 1001. 

(2) When the legislature has adopted a rubric 
& given it statutory foi*ce, no other authority 
than a declaratory Act can give it a now meaning. 
— Escorr V. Mastin (1842), 4 Moo. P. C. O. 104 ; 
Brod. & P. 4 ; 1 Notes of Cases 552 ; 0 Jur. 765 : 

13 E. R. 211, P. C. 


aetnraUy, llentd. Sanders v. Hoad (1843), 3 Curt.* 665 ; 
a)opor V. Dodd (1850), 2 Rob. Eocl. 270 : Martin v. 
Maokonochlo, Flainank v, Simpson (1868), L. R. 2 A. & B. 
116 ; Jonkins v. Cook (1875), L. H. 4 A. & E. 463. 

25. Whether apical lies under.] — By the 

canon law an appe^ is admitted from all grievances 
in general.— Blount’s Case (1737), 1 Atk. 295 ; 
26 E. R. 180 ; sub nom. Ex p. Blunt, Ex p. 
Henchman, West temp. Hard. 25. 

Anttofctfiuns Reid, lie OlllTord 6c O'Sullivan, 11921] 2 
A. C. 570. Kentd. The Dictator, 11892] 1\ 304. 

B, Whether Binding on LaUy. 

26. Apart from adoption — Canons made by 


convocation.] — Biro e. Smith (1600), Moore 
K. B. 781 ; 72 E. R. 002. 

Annotations : — Coiisd. Middleton v. Crofia (1736), 2 Atk, 
050 ; K. V. York, Arohbp. (1888), 20 Q. B. D. 740. Retd. 
I'hlUps V. Bury (1604), 2 Term Rep. 346 ; R. v, COiodwick, 
R. V. St. Giles in the Fields, St. Giles in the Fields v. 
St. Mary, Lambeth (1847). 11 Q. B. 173. 

27. .] — As to the canons of 8 James 

certainly they ore of force though never confirmed 
by Act of Parliament ; yet they are laws which 
bind & govern in ecclesiastical affairs. The 
Convocation, with the licence & assent of the 
King under the Great Seal may make canons for 
regulation of the Chui*ch & that as well concerning 
laics as ecclesiastics (Vaughan, C.J.). — Grove 
V. Eixiot (1070), 2 Vent. 41 ; 80 E. R. 206. 
Annotatums : — Conild. Middleton v. C’rofts (1736), 2 Atk. 

650. Refd. Marshall v. Exeter, Bp. (1860), 7 C. B. N. S. 
053. Mentd. Hubbard v. Ponrioo (1746), 2 Sira. 1246. 

28. .] — (1) No fees due for christening 

or burial, unless by custom. (2) As for the 
canon law, it is of no authority in itself, but only 
so much as has been through custom received 
Inno. The ConvotJation cannot by their canons 
lake money out of people’s pockcls (Holt, C.J.). — 
Buhdeaux V. Lancaster (1098), 12 Mod. Rtip. 
J71 ; 1 Salk. 332 ; Holt, K. B. 317 ; 88 E. R. 
1242. 

^Uirntfalions : — As to (1) Refd. Naylor r. Scot (1729), 1 
H(U*n. K. B. 159; Andrews v. Cawi.homc (1744), WUIoh, 
530 ; lUehardH v. Dovey (1747), WUles, 622 ; PatUm 
r. I’ttstloinan (1753), 1 Leo, 387 ; Spry v. St. Marylcbono 
Dlrcctoi's GrdiiH. (1839), 2 Curt. 5 ; Kirton v, Dean 
(1869), 18 W. U. 144. 

29. Necessity for royal assent.] — 

Cask op Convocations (1011), 12 Co. Rep. 72 ; 
77 E. R. 1350. 

Annotation : — Consd. Middleton v. Crofts (1736), 2 Atk, 650. 
80. Necessity for adoption.] — Evans & Kiffins 
Askwitii (1027), W. Jo. 158; Pahn. 457 ; 
Noy, 03; Lat. 31, 233 ; 82 E. R. 84. 

-Inw/fafioris Refd. Alston v. Atlay (1837), 7 Ad. Sc El. 
289. Mentd. Berry v. Widte (1662), O. Brid^. 82 ; Thread- 
noedlo v. Liuiiin (1674), Fm»m. K. B. 179 ; R. v. London, 
Bp. (1694), 1 Ld. Ravin. 23; R. v. Loiifhton (1708). 
Fortes. Rep. 173 ; Holt v. Ward (1732), 2 Bam. K. B. 
173 ; GrtK-cTH’ Co. v. Canlerlniry, Archbp. (1771), 2 Win. 
Bl. 770 ; Jewison r. Dyson (1842), 6 State Tr. N. S. 1 • 
H. r. tAinterbury, Archbp. (1818), 11 Q. B. 483 ; R. v. 
Eton Colhw Sc (3arko (18157), 27 L. J. (J. B. 132 : R v 
Canterbury, Archbp., [1902] 2 K. B. 503. 

31. By legislation.] — Canons oblige not 

the laity without the consent of tlic civil legis- 
lative i>ower. — M atthew i’. Burdbtt (1703) 
2 8alk. 412, 072 ; 3 Salk. 318; 01 E. R. 357, 671* 
840. 

Annotations ; — ^Beld. Middleton r. Crofts (1736). 2 Aik 650 
Mentd. R. t?. Lltchheld, Bp. (1734), 7 Mod. Rep 217 * 
Wynn v. Davies & WcHJver (1835), 1 Curt. 69 : Shepherd 
V. Poyne (1863), 9 Jur. N. S. 354. 

82. 

30, post. 

33 . 


Middloton V. Crofts, No. 

-•] — The canons which have not 
the authority of an Act of Parliament are not 
binding on laymen, — More v. More (1741) 2 
Atk. 157 ; 20 E. R, 400 ; sub nom. Moor v. 
Moor, Barn. Ch. 404. 

Annotations: — ^Refd, lV>Tin v. Davies & Wcover (18351 1 
C^irt. 69 ; Marshall r. Exeter, Bp. (1860), 7 C. B. N. S. 
653. 

34. By usage.] — Bordeaux v. Lancaster, 

No. 28, ante. 

35. ^ ^ .] — Canonical constitutions of 

ecclesiastical sjmods have no binding force or 
authority in this Kingdom in questions of tithes 
between the clergy & laity in cts, of law, without 
acquiescence evidenced by usage. — Evans v 
Georob & Rowe (1825), 12 Price, 76 ; M‘ae. & 
Yo. 677; 147 B. B. 060, Ex. C!h. 

Annotation : — Mentd. Lozon r. Pryso (1840), 4 My. Sc Or. 600. 

See, further. Nos. 12, 10. 20, ante. Nos. 30, OOs! 
post. 
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C. Canotta of 1003. | 

36. Constniotlon — With Act of Uniformity, | 
.662 (c. 4).] — Construction of the notice termed ! 
‘ The Omaments-Bubric ” prefixed to “ The ; 
3rdep for Morning & Evening Prayer,** wliich ; 
provides “ That such Ornaments of the CJiurcTi, ^ j 
:>f the Ministers thereof, at all Times of tlieir I 
!dinistration, shall be retained, & bo in use, as I 
vere in this Church of England, by the Authority of ; 
?arliamcnt, in the Second Year of the Reign of | 
ling Edward VI.’* ; & of the rubric prefixed to 
‘ Tlic Oi*der of tJio Administration of the Lord*s . 
■Juppor, or Holy Communion, which describes , 
the Priest standing at the North side of tlu^ 
Table,’ with that which precedes the Prayer of 
Jonsecration,’ & enjoins, ‘ Wlien the I^riest, stand- ; 
ng before the Table, Iiath so ordered the Bnjad & i 
.Vine that he may with more readiness & decency 
jreak tlic Bread before the I*eople, & take the cup 
*nto his hands, he shall say the IVayor of Ck>n- 
3ecration,* as well as that appendtid to the same 
service, regai*ding the sacred elements ; & of tlio 
"ubric appended to the service for the lloly Com- 
iiunion ; that ‘ To take away all occasion of dis- 
sension, &> superstition, which any peraon hath or 
might liavcj concerning the Bread & Wine, it sliall 
suilice that the Bread bo such os is usual to be 
mton ; but the best & purest Wheat Bread that 
conveniently may be gotten’**; — Held: (1) os 
regards the vestments of the minister whilst 
jfiiciating in the administration of the Holy 
Jommunion, or in other ministrations, the “ Oma- 
nents-Rubric,** as explained by the Injunctions of 
i^ucen Elizabeth, 15.59, ^ the Advei*tisoment-s of * 
illizaboth, 1604, made pureuant to Act of Uni- 
‘ormity, 1558 (c. 2), & explained by subsequent visi- 
‘mtion aHicles ; when construed with the Canons of 
1003-4 ; & the above Act does not permit the use 
>y the minister while officiating at the Holy Com- 
nunion of the chasuble, the alb, or the tunicle, 
cut allows of the cope being worn in ministering the 
loly Communion on high feast days, in cathedrals 
Vc collegiate churches, & requires the use of the 
surjilice in all other ministrations. The use of 
lie chasuble, alb, & tunicle by the celebrant 
while officiating in the communion service, is 
'llegal ; (2) the rubrics regarding the position of the 
ninister during the communion service designate 
‘.he north side of the communion table as the 
croper place for tlie minister throughout the 
commumon service, also, whilst reading the 
crayer of consecration, his proper position there- 
mre is on the north side, or the north end of tlie 
!>ablo, if it is placed east & west, facing the south, ^ 
lot at that part of the west side of the table which 
's nearest to the north ; the object being tliat the 
ceoplo may see him break the bread & take the 
3up into his hands, which they cannot do if lie stand 
with his back to the people, & between the people 
fc the holy table ; (3) the rubric regarding tne elc- 
nents reej^uires that the bread to be used at the Holy 
Dommumon be pure wlieatcn bread, as is directed 
ly the Canons of 1603-4, & not wafer bread, 
which is ^egal ; does not allow the administer- 
*ng of wine mixed with water, instead of wine 
jnly, to the communicants at the Lord*s Supper ; 
whether the water be mingled with wine before 
Dr during the communion service. i 

(4) Semble : the use of a biretta, or cap, as a j 
vestment in the service of the Church is illegal. I 

(5) Semble : the provisions of the Canons of ! 
603-4 & Prayer Book must bo road together as ! 
ar as possible, & the Canons 17, 25, & 58, upon j 
vhe ve^ments of the ministers are an exposition & ' 
imitation of the “ Omaments-Bubric.” Such i 


ornaments are to bo limited, as to the vestments, 
by the special provision of the Canons themselves, 
which were not repealed by 1662 Act. — Hebbbrt 
r. PuKciiAS (1871), L. B. 3 P. C. 605 ; 7 Moo. 
P. C. C. N. S. 468; Bro. Bcc. Rep. 102; 40 
L. J. Eccl. 33 ; 25 J. P. 462 ; 10 W. R. 808 ; 
17 E. B. 177, P. C. ; revag. S. 0. aub nom. Elpiiin 
STONE V. I’UBCHAS (1870), Ii. B. 3 A. & E. 60 ; 
aitbacquerU proceedinga^ avb nom. PIkbbebt v. 
PuBCiiAS (1872), L. R. 4 P. 0. 301, P. C. 

AnnotcUiona : — Aa to (1) Oonad. lilartin v. Mockonoclilo 
(Second Suit) (1S74). h, 11. 4 A. & K. 27U. Folld. lUdsdalo 
f». Clifton (1 87 7 ), 2 P. D. 270. R^. Hewood t>. Mauohoator, 
Up. (1884). 12 Q. U. ]>. 404 ; lie liobinBon, Wright v. 
Tuffwoll, 11807] 1 Ch. 85 ; Uoro>Booth v. Manchester, 
Up.. 11020] 2 K. U. 412. Aa to (2) Oonsd. lUdsdalo v. 
Clifton (1877). 2 P. 1). 270 ; Hoad v. Lincoln. Bp., 11802J 
A. C. 044. As to (8) Consd. lUdsdalc v, CiUton (1877), 
2 P. D. 276 ; Head v. Lincoln, Up.. [1892] A. C. 644. Aa 
to (4) Apld. Serjeant r. Dale (1870), 43 J. P. 220. Aa 
to (5) IMd. Boyd v. Pliillpotts (1874), L. U. 4 A. & E. 207. 
GeHcraUv, Befa. Hudson v. Tooth U877), 2 P. D. 126. 
Mentd. Sheppard v. Bennett (1870), 23 L. T. 309 ; St. 
John the Evangelist, Clovedon, v. All Having Intonmt. 
11009] 1*. 6 ; Lord Advocate r. Walker Trustees, (1912J 
A. C. 95 : Bourne v, Koano, L1019] A. C. 815 ; Uhoudda's 
Claim, 11922] 2 A. C. 339. 

Canon 89 .') — See Nos. 520, 608, poal. 

37. Whether binding on laity .J — Cbove v, 
Elliot, No. 27, ante. 

38. .] — How far the Canons of 1603 do 

not bind the laity. — ^Anon. (1733), 2 Bam. K. B. 
367 ; 94 E. B. 557 ; aubaequent proceedings^ aub 
nom. DoDDitmaE v. Band, 2 Barn. K. B. 373. 

39. .] — (1) The canons of 1003, not 

having been confirmed by Parliament, do not 
proprio vigorc bind the laity. 

(2) Every man may bo said to bo party to, & 
the consent of every subject is included in an Act 
of Parliament ; but in canons made in convocation, 
& confirmed by the Crown only, all these are 
wanting, except the royal asstmt. 

(3) In the convocation, the whole clergy of the 
province are either present in pei'son, or by 
representation. 

(4) Ever since the B-eformaiion, tli<^ rule has 
been, that when any ordinances have betm made 
to biiul the laity, as well os clergy, in matters 
merely ecclesiastical, they have liecri citlKU* enacted 
or confirmed by Parliament. 

(5) It is clear from 25 Hon. 8, c. 19, that botli 
i the King the clergy thought it necessary to have 
! the aufiiority of Parliament fcjr abrogating paH 

• of the ancient canons, establishing such part 
I as was U} reiniiiu in foree. 

! (6) Canons tliat have b(?on allowed by goruu’al 

consijnt within tiiis realm, & ore not repugnant to 
; the laws tliereof, are still in force as the King’s 
' ecclesiastical laws. 

(7) Tlie clergy are bound by canons confirmed 
; oiity by the King ; but to bind the laity they must 
I he confirmed by Parliament. 

■ (8) Ijord Halo, in a manuscript treatise, lays it 

' down that external discipline of the church could 

* not bind any man to submit to it, but either by 
! fcirce of the supreme civil power whiiro tfas governors 

received it, or by the voluntary submission of tlie 
pai'ticular persons who did recedvc it. 

(9) Where the ecclesiastical censures & temporal 
l>unishment ore both levied against the identiciiJ 
ofience, the rule of Nemo bia puniri debet pro 
eodem delicto is strong against allowing a double 
proceciding. — Middleton v. Cuofts (1736), 2 Atk. 
666 ; Itidg. temp. H. 109 ; 2 8tra. 1056 ; Cumi. 
55, 114 ; Leo temp. Hard. 57,326 ; 2 Barn. K. B. 
351 ; Kel. W. 118 ; 26 E. B. 788. 

Anmdatiofna : — Aa to (1) Apprvd. Kxoter, Up, v. Muruhull 
(18G8). L. U. 3 II. L. 17. CODid. Jenkins v. Conk (1875). 
L. It. 4 A. & K. 403 ; U. r. York, Archbp. (1888). 20 
Q. U. D. 740. B^. U. 1^. Allen (1872), L. U. S Q. U. 09 ; 

Q 2 
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Ecclesiastical Law. 


Sect. 2 . — The law of the Church : Sub-sect. 2, C. dr 
D. Sect. 3 ; Sub-se ct s. 1 dr 2 .] 

Ti. tr. Morton (1873), 42 L. J. M. C. 68 ; Marshall v. Graham, 
lioll V. Graham. [1»07] 2 K. B. 112 ; R. v. Dibdin, [1910] 
P. 57. As to (5) ROiL Ex p. Brliickman (1895). 11 T. L. II. 
387. As to (8) Consd. Kxotor, Bp. v. Marshall (18G8), 

L. R. 3 H. L. 17. OeneraUy. Mentd. R. v. York, 
Arohbp. (1795), 6 Term Rep. 490 ; ;V^nn u. Davies & 
Woovor (1835), 1 Curt. 09; Dakins v. Seaman (1842), 9 

M. & W. 777; R. v. Chadwick (1846), 11 J. P. 140; 
Shepherd v. Payne (1863), 9 Jur. N. S. 354 ; Mac- 
konoohiev. Penzance (1881), 6 App. Cas. 424; Kutuor 
V. Pliillips, [1891] 2 Q. B. 267. 

40. .] — The canon of 1003 although not 

binding proprio vigore^ on the laity, bind the clergy. 
The CanonH of 1040 have never had any binding 
authority in these cts. Under Clergy Discipline 
Act, 1840 (c. 80), the Bitdiop of Ely has a discretion 
to hear mattc^rs arising in his diocese himself or to 
send it to this ct., & he having exercised that dis- 
cretion, & letters of request having been sent & 
accepted, the ct. is dtily in possession of a cause. 
A general power is given to the bishop to send a 
case here by lettera of request ; the bishop is not 
required to give the Ai’chbishop the discretion of 
proceeding to hear the case, or to sent it lien? by 
letters of request ; it is his own discr(.*tion he is to 
exercise. — CoorKU v. Dodd (1850), as reported in 
7 Notes of Oases, 514. 

41, .] — (1) Tlic (Janons of 1003 have not 

been allowed & rec(*ived so as to form part of the 
law of England, & bind the laity as well as clergy. 

(2) The right of a pati*on to iiresent to a benolice 
is a legal right, subject in its exercise to the bishop's 
right to examine into the Otness of the pn'senttje, 
& to rtijeci him for sudichm; gi'ound. A clerk who 
has held preferment in one bishopric is not, on 
being preMent<»d to a living in another bishopric, 
bound, as a condition pivccHient to his examination, 
on the question of iitness, to produce letters, 
testimonial & coininendatory from his fonner 
bishop. — E xetkh (111*.) v. Makshall (1808), 
J.. K. 3 JI. L. 17 ; 37 L. .f. C. P. 331 ; 18 L. T. 370 ; 
32 J. 1*. 410, 11. L. ; affff. S. (\ sub 7iom. Marhetall 
V. Exifii'ER (Ur.) (1802), 13 C. 11. N. S. 820, Ex. Ch. 
Annotations : — As to (1) Reid. lie. Dale, R. v. Penzance, lie 
JOiiriuflit, R. V. J*cnzanco (1880), 50 L. J. Q. B. 231 ; 
Maokonochlo r. l*onzanco (1881), 6 App. Can. 424 ; U. 
V. York, Archbp. (1888), 20 Q. B. D. 740. As to (2) Consd. 
Ileywood v. Manchoster, Bp. (1884), 12 Q. B. D. 404. 
Retd. WalHh r. Lincoln, Bp. (1875), L. R. 10 C. P. 518. 
(fencrallu, Mentd. MorrlH v. Ofrdon (1869), 38 L. J. (L ]*. 
329 ; U. V. Morton (1873), L. R. 2 C. G. R. 22 ; Willis r. 
Oxfonl, Bp. (1877), 2 P. D. 192. 

ScCy generally, 8ub-sect. 2, B., ante, & No. 008, 
jfost. 


D. Canons of 1040. 

42. Whether binding .] —(.'oopeu v Dodd, No 
40, ante, 

43 , Subversive of constitution.] — U. v. 

Tiuhtuam, 1 1002] 1 K. B. 810 ; 71 I.. J. Iv. B. 418 ; 
80 L. T. 515 ; 50 W. B. 477 ; 18 T. L. R. 400, C. A. 

.•—Mentd. Sniytho r. Wiles. [1921] 2 K. B. 66 ; 
St. MaffnuH, cl-c. l*arochial (’hurch Council v. London 
DIoooho Chancellor, [1923] P. 38. 


SEcr. 3.— THE CROWN IN RELATION TO THE 
CHURCH. 

Sub-sect. 1. — In General, 

44. Powers to make orders for Church govern- 
ment — Without parliamentary confirmation.] — 

The King, as supreme head of tlie Church, may 
make constitutions for the govt, of the clergy, & 


if they do not conform it will be cause of depriva- 
tion. — ^M emorandum (1604), Oro. Jac. 37 ; 79 
E. R. 30. 

Annotations : — Consd. (Jombo v. De La Bero (1881), 6 P. D. 
157. Refd. Middleton v. Cruft (1736), Cun. 114 ; Hoywoud 
V. Manchester, Bp. (1884), 12 Q. B. D. 404. 

45. Power of punishment — For disobedience 
to royal orders — Deprivation.] — Memorandum, 
No. 44, ante. 

46. Power of pardon — In ecclesiastical suits.] 

— Suits in the Ecclesiastical Court pro salute 
animee, or for reformation of manners between 
party & party, may be pardoned by the King ; 
but not suits whore pltf. has an interest & i^ropeAy 
in the thing in demand. All proceedings in the 
Ecclesiastic^ Ct. ex officio, are for the King, & 
therefore the King may pardon them. Although 
the suit be for the King, yet when sentence is given 
& the costs taxed, the King cannot pardon them, 
notwithstanding an appeal fi^om the sentenct^. — 
Hall’s Case (1604), 6 Co. Rep. 51 a; 77 E. R. 132. 
Annotation : — Rsld. W'^att’s Coho (1614), C!ro. Jac. 335. 

47. Right of appointing bishop — Without 
conge d’elire.] — Ossebies (Bp.) Case, No. 125, 
post. 

48. Power to create bishopric.] — (1) Tlic 
riglit of the Cit)wn to j^resent to an English benefice 
upon ilie appointment of the incumbent by the 
Crown to a bishopric is not barred by the Crown 
having, before such ai>pointmcnt, granted tlie 
advowson to a subject. (2) But no such right 
exists in the case of an appointment to thtj bishopric 
fo Christchurch in Now Zealand. 

(3) We do not (piestion the power of Die Queen 
to create a bishopric in any part of the Dominions, 
except where, as in Scotland, such an exercise of 
prerogative is forbidden (Lord Campbell, C.J.). 

Qu. : w’hethcr the prerogative of the Crown 
extends to a benefice in England which becomes 
vacant by the promotion of the incumbent to a 
bishopric in Ireland, or to a colonial bishopric 
constituted under the powei-s of an Act of Parlia- 
ment. — R. V. Eton College (1857), 8 E. & B. 
010 ; 27 L. J. Q. B. 132 ; 30 L. T. O. S. 186 ; 4 
Jur. N. S. 335 ; 6 W. R. 72 ; 120 E. R. 228. 

49. Power of granting dispensations — Whether 
restrained by 25 Hen. 8, c. 21.] — Commendam 
Case, Colt & Glover v. Coventry & Lichfield 
(Bp.) (1617), Hob. 140 ; Moore, K. B. 898 ; 
80 E. R. 290 ; sul) nom. Colt v. Glover, 1 Roll. 
Rep. 451 ; sub nom. Colt’s Case, Jenk. 300, 
Ex. Ch. 

Annotaiifms : — -Reid. Edesr. Oxford, Bp. (1667), Vaiifrli. 18 ; 
R. V. London, Bp. (1694), Comb. 300. Mentd. Mauby v. 
Scott (1662), O’Brldi?. 229 ; R. r. Worcester, Bp., Jevason 

6 llinkloy (1670), 1 Mod. Rep. 276 ; Thomas v. Somdl 
(1673), Fruoin. K. 14. 85 ; R. r. Horuboe (1691), Freem. 
k. B. 331 ; Harcourt r. Fox (1692), 4 Mod. Rep. 167 ; 
Owen V. Saiuidurs (1696), 1 Ld. Rayni. 158 ; Reynoldson 
V. Blake (1697). 1 Ld. Rayni. 192 ; Colon. Hawkins (1717), 
1 Stra. 21 ; Thoruby v. Fleetwood (1720), 1 Stra. 318 ; 
Bellamy v. Burrow (1735), Cas. temp. Talb. 97 ; Wol- 
forstan v. Liiicoln, Bp. (1763). 2 Wils. 174 ; Roe d. Berkeley 
V. York. Archbp. (1805). 6 East, 86 ; Denii d. Nowell v. 
Roake (1826), 5 B. &; C. 720 ; Mirehouso v. Rcnnell (1833), 

7 Bli. N. 8. 241 ; Osgrood v. Nelson (1869), 10 B. & S. 110 ; 
Rumsoy v. Nicholl (1877), 2 C. P. D. 170; Robarts v. 
London Corpn. (1882), 30 W. K. 637. 

50. As to convocation — Assent to assembly — 
Whether necessary.] — Case op Convocations 
( 1611), 12 Co. Rep. 72 ; 77 E. R. 1350. 

Annotation : — Refd. Middleton v. Crofts (1736), 2 Atk. 650. 

51. How given.] — Case op Con- 

vocations (1611), 12 Co. Rep. 72 ; 77 E. R. 1350. 
Annotation .—-Refd. Middleton v. Crofts (1736), 2 Atk. 650. 

52. Assent to deliberations.] — Case of 


PART HI. SECT. S, SUB-SECT. 1. 

a. IHf/ht of apjtointino bishop.] — 


The Crown has the ]>ower of appoint- 
iiisr bishops in colonies enjnylnji' re- 
presentative government, Ihougrh it 


does not exereiso that power. — 
Mkruiman V. Williams (1880), F. 
135.— S. AF. 
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CONVOCATIONS (1611), 12 Co. Rep. 72; 77 E. R. 
350. 

Innolaiitm .-—Reid. Mlddlotou v. Crofte (1736). 2 Aik. 650. 
Approval of canons.] — See Nos. 26, 29, a7itc. 


Sub-sect. 2. — Right op Presentation. 

53. Avoidance by cession — Incumbent created 
lishop.J — If an incumbent be made a bishop, the 
diurcli becomes void, & tlie King shall present by 
/irtue of liis prerogative, although the patron be j 
. subject. — Wentworth v, Wright (1590), Cro. ! 
jCHz. 520 ; Owen, 144 ; 78 E. R. 774 ; sub 7 wm, ' 
Vrigiit’s Case, Moore, K. B. 399. 

.nnotation: — ^FoUd. K. t?. London, Bp. (1603). 1 Show. 441. 

64. .] — (1) If an incumbent bo 

lade a bishop, by which iiie church becomes void, 
.he King by his prerogative shall present, though 
ho subject be the patron. 

(2) Tlie grantee of the next avoidance loses liis 
ii*esentation, if the incumbent be made a bishop, 
the King grant him a commeudam or x>rescnt to 
mother. — Woodley r. Exeter (Bp.) (1624), 
’ro. .lac. 691 ; 79 E. R. 600 ; stib nom. (?omendam’s 
"^ASE, Woodley v. Exeter (Bp.) & Manneiung, 
Vin. 94 ; sub no7n. Woodward & Manwabing’s 
/ASE, 2 Dyer, 233 a., n. 

■InnoiaiUnut : — As to (1) Reid. U. v. London. Bp. (1693), 

1 Show. 441. As to (2) Consd. Calland v. Troward (1794), 

2 Hy. 19. 324. Diftd. Troward r. Cailluiid (1795), 0 Tonii 
Ucp. 439. Reid. GrucorH* Co. v. CanU^rbury, Archbp. 
BackhouHO (1771), 2 Win. Bl. 770. Generally, Hentd. 
Evans & KiftliiB t>. Ankwith (1627), W. Jo. 161 ; It. v. 
Loudon, Bp. (1695), 1 Show. 493. 

65. .] — Edes V. Oxford (Bp.) 

I<i67), Vaugh. 18 ; 124 E. R. 949. 

tnnoiations : — ^FoUd. It. v. London, Bp. (1693), 1 Show. 
441. Reid. AlHtAiii V. Atlay (1H37), 7 Ad. & El. 280. 
Mentd. Uciuioll v. Lincoln, Bp. (1K25), 3 Bing. 223. 

56. .] — A parson made a bishop, 

he King to present to the benefice. — R. v. London 
Bp.) & Lancaster (1693), (Jarth. 313 ; Comb. 
100 ; 1 Show. 44 1 ; Holt, K. B. 5sr> ; 4 Mod. 
tep. 190 ; 3 Iajv. 377 ; 90 E. R, 78i. 

‘nnotaiion : — Reid. Grocers* Co. v. Canterbury, Archbp. 

(1771), 2 Win. Bl. 770. 

57. .) — It is the prerogative of tlie 

^rown it) present to a benelict) which is vacant 
iwing to Die promotion of the last incumbent by 1 
he Crown to a bishopric. — London (Bp.) v. 
\.-G. (1694), Show. Pari. Cas. 164; 1 E. It. : 
12 ; sub 7iom, R. v. Ix)NDun (Bp.), 1 Show, i 
>01, H. Ti. ; afff/. S. C. sub nom. it. v. London I 
Hp.) a Birch, Comb. 301. i 

■innotaliottjt Reid. Grocers* Co. v. Cantcirbury, Aruhbii. ' 
(1771), 2 Win. Bl. 770. Mentd. A.-G. r. Allgood (1743), = 
l*ark. 1. 

58. .] — R. V. Eton College, No. • 

.8, ante. 1 

See, also, No. 2074, post. i 

69. Incumbent created Irish bishop.]— ' 

"'reating an incumbent a bishop of Ireland makes , 
is church void, & gives the presentation to the ^ 
\ing ; but the prerogative is lost if he suffers a 
'tranger to present. — Bashet v. Gee (1600), ' 
:?ro. Eliz. 790 ; 78 B. R. 1019. 

4mi^alion ; — ^Fcdld, A.-G. v, London, Bp., LancoHter & , 
Birch (1693), 4 Mod. Kep. 200. 

60. .] — R. V . Eton Coijijbge, No. 

8, ante. 

61. Incumbent created colonial bishop — 

ilshopric constituted by royal prerogative.] — R. v. 

jCton College, No. 48, ante. 
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62. Bishopric constituted by legisla- 

ture.] — R. V. Eton College, No. 48, ante. 

63. Loss of right — By suffering stranger 

to present.] — Basset v. Gee, No. 59, ante. 

64. Failure to present during life- 

time of late Incumbent.] — The King by his pre- 
rogative has a right to present to a church which 
becomes vacant by his promoting the incumbent 
to a bishopric, but tliis right must bo exercised 
ill the lifetime of the person promoted, othei*wise 
the King's turn is lost. — ^Armagh (Ajichbp.) v. 
A.-G. (1730), 3 Bro. Pari. Cas. 614, n. ; 1 Barn. 
K. B. 329 ; 1 E. R. 1403, II. L. 

65. By lapse — Grant of advowson by Crown 
during avoidance — No express grant of present 
avoidance — Presentation by Crown valid.] — (1) If 
a benefice avoid by acceptance of another, no 
subsequent dispensation under 28 Hen. 8, c. 10, 
can restore without a now presentation. 

(2) If the King have two titles, as patron of the 
fee, Sl by lapse, when the churcjh is void his grant 
of the advowson without express mention of tlie 
immediate presentation, dot's not pass that. 

(3) When the cliurch avoids by resignation, tlio 
King can have no advantage of a Inpse until after 
notice given to the patron. — Weston’s (-ahe 
(1576), 3 Dyer, 347 a ; 73 E. R. 780. 

Annotations : — Aa to (1) Reid. K. r. (Canterbury, Arclibp. 

(1634), Cro. Car. 354. As to (2) Reid. Min-hoiiHO r. 
Uoiiiiull (1833), 1 Cl. lSc Fill. .')27. Generally, Mentd. 
Portt'r dt llocbeBter's (Cawi (lOOS). 13 Cn. 4. 

66. What amounts to lapse.] — Lewes 

V. Predreth (1581), Hav. 17 ; 123 E. II. 988. 

■ 67. Presentation as supreme patron.] — 

Tiiouneton V. SAvn.L (1622), Palm. 306 ; 81 

E. R. 1095 ; sub 7wm. Navjle v. Thornton, 
Ci*o. Jac. 650 ; W. Jo. II. 

; —Mentd. U. v. (’liuHter, Bp. (1697), I Ld. 
llayiii. 292 ; Ji. v. WJialey (1729), 1 Bam. K. B. 170. 

68. Right of presentation In bishop — 

Subsequent deprivation of bishop.] — Qu. : whtjther 
the King or Metrrqiolitari shall have th<» i>reserita- 
tion, upon tJie di^privation of a bishop, to a 
chui’ch devolved to the bishop by lapse. -Merton 
College, Oxford Case (1553), 1 Dyer, 87 b; 
73 E. it. 189. 

AntUitaiiuns :■ —Reid. Colt- & (il'ivcT v. (Covent ry dc Licblb^Id, 
Bp. (1617), Hob, 14U ; MlruliouHc; v. Boiiiiull (1833), 
1 Cl. &. Fin. 527. 

69. Subsequent death of bishop.] — 

(^>mmeni>am: ('ase, (^u/r At Glover v, (Coventry 
iV. LiciiFiEi.D (Hp.) (1617), Jlol). 140 ; Moore, K. B. 
898 ; 80 10. K. 290 ; siilj rtnm. (’oLT v. Gj,oVEii, 
I HoJI. Hep. 451 ; sub 710 m. (Jolt’h Ca.se, Jcsrik. 
300, Ex. <’h. 

AnnotatimiH "B aIA, MireboiiHo v. UonnoU (18,33), 1 (3. Ik, 
Fin. .327. Mentd. Manby v. Scott (1662). O. Bridtr. 229 ; 
Edcs r. Oxford, Bp. (1667), Vuincli. 18 ; U, v. WorwJHt^T, 
Bi)., JcrvHwin &, Hiiikk-y (1670). 1 Mod. Hup. 276 ; 
Tboinau v. Sorix;!! (1673), Frcuin. K. B. 85 ; Jiornbco, 
WllliainHon, Smith Sc StomeH IVtitioii (1691), Fnxuii. 
K. B. 331; Shatter v. Friend (1691), 1 Show. 172; 
Hanwiurt V. Fox (1693), 4 Mod. Hep. 167 ; it. v. London, 
Bp. (1691), (Jumb. 300 ; Owen v. SauiidorH (1697), 1 Ld. 
Kaym. 1.38; JicynoldMori v. Blake (1097), 1 Ld. ilaym. 
192 ; (;ol» V. HuwkinK (1717), 1 Htra. 21 ; Tliornby v. 
Fleetwood (1720), 1 .Stra. 318; BelJaniy v. Burrow 
(1735), Can. temp. Talb. 97 ; Hoc d. Borkerley v. York, 
Archbp. (1805), 6 EoMt. 86 ; Derm r. Koako (1826), 5 
B. & (;. 720 : Beiinell v. Lincoln. Bp. (1827), 7 B. & C. 
113 ; OHXood V. NeiHon (1869), 10 B. dc S. 119 ; IluiUHcy 
V. Nicholl (1877), 2 (J. P. 1). 179; ItobartH v. London 
Corpn. (1882), 30 W. It. 637. 

70. Bishop patron in right of his 

see.] — ( i ) When an advowson attached to a prebend 
falls vacant, ^ before filling it up the prebendary 

I, SUB-SECT. 2. 


b. When patron ta a lunatic .] — ^The Crown lias a right to present to a benefleo at wbioh the patron is a lunatic . — Jte 
rTzaKOALD (1805), 2 Sch. dc Lef. 432.— IR. 
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Sect, 3 . — The Crown in relation 
aecta. 2, 3 <£? 4. Sect. 4 : 



Church: Sub- 
sect. 1, A. & B.] 


to the administratrix 

dies, the presentation bi 
& not to tlie successory(!S!R>n is a bisliop & entitled 

(2) Where the of his see, if the bishop 

to the living in |::f4cancy & before it is filled up, 
dies after the ^ot the exors. of the bishop shall 
the King ^ASBiiBB, J.). 

present the vacancy remains unfilled, not only 
(3^1 after the consecration of the new bishop, 
up>fmt after restitution of the temporalities, the 
. ^ vacancy is still to be supplied by the King or his 
grantee & not by the new bishop (Gasbleb, J.)> 
— ^Mibehoube V. Bennell (1833), 1 Cl. & Pin. 
527 ; 7 Bli. N. B. 241 ; 8 Bing. 400 ; 1 Moo. & 
B. 083 ; 6 B. K. 1015, H. L. ; affg. B. O. sub nom. 
Bennellv. Lincoln (Bp.) (1827), 7 B. & 0. 113. 
Annotations: — As to (3) OonBd. Alston v. Atlay (1837), 

7 Ad. & Kl. 280. Keid. Edwards v. Exeter, lip. (1830), 

7 Scott, 062 ; Howloy v. Kni»ht (1849), 10 L. J. Q. B. 3 ; 

Ford V. Harington (1800), L. 11. 6 C. P. 282 ; Walsh v. 

Lluooln, Bp. (1876), L. 11. 10 C. P. 518. Generally, Mentd. 

Bradburne v. Botlleld (1845), 14 M. & W. 650. 

71. Consecration of new bishop 

& restitution of temporalities.] — Mirehouse v , 
Bennell, No. 70, ante. 

72. Benefice becoming void while 

bishopric vacant.] — 1'he temporalities of a vacant 
Bishopric are in the hands of the King, till the 
Bishop sues his writ of restitution of the t/cmpo- 
ralities ; & if a benefice become void in the mean- 
time, the Crown may pres mt to it . — Ex 2 ). Tar- 
rant (1783), Bom. 119. 

73. Patronage in bishop’s grantee — Death 

of bishop after vacancy.] — (1) An archbishop de- 
vised his options to trustees, regard being had in 
the disposition of them according to theii* dis- 
cretion, to his eldest son, the husbands of his 
daughters, his present & former chaplains, etc. : — 
Held : this was a personal trust, &, the treasure- 
ship of C'. being vacant, one of the trustees mi^ht 
present the other, he being within the description 
in the will. 

(2) In no case docs the ct. grant injunction of 
course, till hearing. 

(3) A surviving f rustoc can not pi*csont himself. 

(4) If the bisliop, from wliom the Archbishop 
(4ikes tlie option, dies or is translated before 
vacancy, the option is lost. 

(5) The exors. of the Archbishop cannot present 
afUu* the death of the bishop, though the vacancy 
liappened in his lifetime ; but the presentation 
hills U> the Crown. — P otter v . Chapman (1750), 
Amb. 98 ; 27 E. B. 01, L. C. 

Annotations: — As to (1) Befd. Brown v. Higgs (1803), 8 

Vos. 501 : Mlrchonso v. Kuimell (1833), 7 Bli. N. S. 241. 

As to (3) Reid. Wal8b v. Lluooln, Bp. (1875), L. R. 10, 

C. r. 518. 

74. Effect of presentation by stranger — 

Death or resignation of presentee.] — IIindelton 
V. "riiORNEWKLL (prior to 1588), cited in Moore, 
K. B. 200 ; 72 E. B. 507. 

75. Effect of presentation by patron 

before Crown.] — Beverley v . Canterbury 
(Arcubp.) (1584), Owen, 2 ; Moore, K. B. 224 ; 
74 E. B. 850. 

Annotation: — Befd. Barker v. London, Bp. (1790), 1 Hy. 

Bl. 412. 

76. Death of presentee.] — Title to 

present by lapse devolved on the Queen. The 
patron presented one A., who was admitted, 
instituted, inducted, & died : — Held : the 
Queen had lost her title to present by lapse. — 
Baskebvile's Case (1685), 7 Co. Bep. 28 a ; 
77 E. R. 462. 

Ann4itations : — Retd. Wlnchcombo v. Winchester, Bp. & 


Pulloston (1610), Hob. 165 ; Comondam's Case, Woodloy 
t>. Exotor, Bp. & Mannerlng (1624), Win. 94 H. v. 
Canterbury, Archbp. (1634), Cro. Car. 364. 

77. .] — R. V. Lincoln & 

Ligh (1588), Cro. Eliz. 119; 78 E. R. 377; sub 
nom. Lincolne’s (Bp.) Case, Owen, 89 ; sub 
nom. B. V. Clarke, Blower & Austin, 2 Lut. 
1078. 

78. Effect of death of presentee before 

induction.] — W right & Norwiches (Bp.) Case 
( 1690), 1 Leon. 156 ; 74 E. B. 144. 

Annotation : — Reid. A.-G. v, London Bp. & Lancaster & 
Biroh (1003), 4 Mod. Rep. 200. 

79. Within what time Crown must 

present.] — (1) If title of lapse accrue to the King 
& the patron present, yet the King may present 
at any time as long as that presentee is parson ; 
but if the presentee die or resign before the King 
has presented, the King has now lost his present- 
ment, except the resignation be by covin with an 
intent to take away the King’s title ; for tiu? 
King shall not lose it thereby {per Cur.). 

(2) If the King has title hy lapse because a 
parson has taken a second beneOce ; if the parson 
die or resign the first benefice & the patron present, 
whose presentee resigns upon covin, or (fies, the 
King has lost that presentment for lapse is but 
unied et prosimA vice (per Cur.). — Cumber v. 
Chichester (Bp.) &; Green (1609), Cro. Jac. 
216 ; 79 E. B. 188 ; sub nom. Comber v. Chiches- 
ter (Bp.), 1 Brownl. 161. 

80. Presentation by Crown without title 

of lapse — Recovery by stranger.] — B ud v, Lincoln 
(Bp.) (1023), Hut. 66 ; 123 E. B. 1105. 

Annotaiions : — ^Hentd. (>>ruwalli8 v. Hood (1665), Cart. 33 ; 

Alston V. Atlay (1837), 7 Ad. & El. 289. 

81. Death of King — Right of successor.] 

— B. V. Canterbury (Archbp.), No. 2421, post. 

82. By turn — Advowson held in common.] — 
Grocers* Co. v. Canterbury (Archbp.), No. 

1958, post. 

83. How effected.] — (1) A presentation by the 
King of a church in right of a ward may bo either 
under the Great Seal or the seal of the Ct. of Wards ; 
but if it be not in right of a ward, it must be under 
the Great Seal. 

(2) A lease from the Crown is not void, but 
voidable only, for non-payment of the rent 
according to the reservaiion.-^TEPHENS v. Potter 
( 1627), Cro. Car. 99 ; 79 E. B. 688. 

Annotatioti : — As to (2) Refd. Doo d. Hayno r. Redforu 
(1810), 12 East, 96. 

84. Church in right of ward.] — S tephens 

V. Potter, No. 83, anfe. 

85. In Duchy of Lancaster.] — Asttll v. 
Clarke (1697), 2 Lut. 1233 ; 125 E. B. 684. 

Right of presentation where advowson vested in 
Roman Catholic & Protestant jointly.] — See No. 

1959, post. 


Sub-sect. 3. — ^\’'isitatorial Power. 

86. Effect of — Whether Jurisdiction of courts 
ousted.]— -The French Protestant ChiUH^h in 
London was founded in 1560 by letters patent of 
ttie Crown. The pastor, when elected, was pre- 
sented to, & approved &; instituted by the Crown. 
The governing body had, apart from the charter 
of incorporation, funds impressed with a trust in 
favour of the pastor. The governing body dis- 
missed the pastor : — Held : this ct. notwithstand- 
ing the rights of the Crown as visitor, had Juris- 
diction to see to the performance of the trust, & 
to determine on the validity of the dismissal, & 
the ct., having come to the conclusion that it 
was not justiiiuble, should grant an injunction 
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to restrain the governing body from hindering 
the pastor in the exercise of his office. 

The visitatoi^ power of the Crown docs not 
i*emove the jurisdiction of the ct., or iircvcnt it 
from exercising its functions in resiiect of an 
existing trust. — Daugars v. Bivaz (1860), 28 
Beav. 233 ; 20 L. J. Ch. 085 ; 3 L. T. 100 ; 24 
J. P. 373 ; 0 Jur. N. S. 864 ; 8 W. R. 225 ; 64 
E. R. 855. 

Annofaiiona : — field. Hayiiian r. Uuffby .St'hool (1874), 
L. H. 18 Eq. 28. Mentd. A.-G. v. Duiiffars (1SG4), 83 
llcav. 021. 


Sub-sect. 4. — Royal Pbcjuliabs. 

87. Royal foundation — Priory translated Into 
deanery — No prejudice to founder — Presentation & 
visitation.] — Trinity Chapel, Dublin (Dean) v. 
Dublin (Arciibp.) (1723), 8 Mod. Rop. 183 ; 
Fortes. Rep. 320 ; 88 E. R. 134, II. D. 

88. Monastery converted into deanery.] — 

Combe v, Db la Berb, No. 1543, post, 

89. Subject only to the Crown — Independent 
of ^chblshop.] — A Royal Peculiar is in no degree 
subject to tlie Archbishop ; it is indtjpendent of 
him : it is out of his province in point of juris- 
diction as much as tlie province of York or of 
Dublin : it is co-ordinate (Sut John Niciioij:.). — 
(jROAViJiY r. C?ROAVi.BY (1744), 3 Hag. Ecc. 758, n. j 
162 E. R. 1335. 

90. .] — Combe v, De la Berb, No. 1513, 

post. 


Sect. 4. —CONSTITUTION OF THE CHURCH 
INTO PROVINCES. 

Sub-sect. 1, — ^Archbishops. 

A, In General. 

91. Dignitaries of the church.] — Bouoiiton v . 
OousLEY (1599), Cro. Eliz. 003 ; 78 E. 11 . 002. 

92. Power of dispensation — Compared with 
papal power.] — Commendam (Use, (’olt A Clover 
V. Coventry & Lichfield (Bp.) (1617), il(»b. 
140 ; Moore, K. B. 898 ; 80 E. U. 290 ; sub ymm. 
Colt v, Oi^vbr, 1 Roll. R.ep. 451 ; soft nmn. 
Colt’s (Use, Jenk. 300, Ex. Ch. 

Annotaliona : — -field. Edoa v. Oxford, Hi). (1007), Vutiiirli. IS ; 
ThoiQUH V. Sorroll (1073), Froeni. K. H. S.*; ; JL v. Loudon, 
Hp. & LaiicaHtor (10U4), Comb. 300 ; Hoynoldaou v. Hlako 
(1097), 1 Ld. ilayni. 192. Mentd. Maiiby v. Scott (1002), 
O. Hridfir. 229 ; ll. r. Worooster, Hp., JcrvoHun & Hiiiklcy 
(1670), 1 Mod. Rep. 276 ; Shatter t). lYleud (1090), 1 Show. 
172 ; Honil>oo*8 Petn. (1691), I’reom. K. B. 331 ; Harcoiirt 
V. Fox (1693), 4 Mod. Itop. 167 ; Owen r. Saiiiidora (1697), 
11^. Kaym. 168 ; Thomby v. Fleetwood (1720), I Stia. 
318; Bellamy v. Burrow (1736), Caa. temjj. Talb. 97 ; 

d. Berkeley v. York, Archbp. (1805), 6 East, 86 ; 
Bonn d. Nowell v. Roako (1826), 6 B. & C. 720 ; Mli-c- 
1‘®}***® Rennell (1832), 8 Blnjf. 490; Re OlbbH (1845), 
^75 ; Ofurood v. NoIbou (1800), 10 B. & S. 
119 ; Uumsey v. NichoU (1877), 2 O. P. D. 179 ; Itobarts 
V. London Corpn. (1882), 30 W. H. 637. 

93. Rights in respect of peculiars — On death 
M Intestate owning property therein.] — Tull v. 
OSBERSON (1662), 1 Sid. 90 ; 82 E. R. 989. 

94. Jurisdiction — Provincial & diocesan.] — 
Orange v. Denny, No. 204, post. 

95 . Whether acts void or voidable.] 

— Wbighton V. Browne (1085), 3 Lev. 211 ; 83 
E. R. 655. 


I 05 . Exercise of diocesan Juiisdiotlon sede 

I vacanie.J — Grange v. Denny, No. 204, post. 

1 97 . Over bishops of province.] — Chester’s 

j (Bp,) Case, No. 90, post. 

I Election of bishop — Confirmation.] — See Sect. 5, 
i sub-sect. 1, post. 

B. Judicial Jurisdiction. 

08. Proceeding against bishop — In matter of 

, lay cause.] — 'rhe bisiiop of Durham imprisoned 
: one for a Jay cause ; wliercupon the Archbishop 
: of York, as his sovereign, cited him to appear 
j before iiim to answer for that imprisonment ; 

I whereupon complaint being made to the King in 
! Parliament, the matter was heard there, & the 
Archbishop submitted himself to the King’s 
grace, & was fined 4,000 marks. — Anon, (prior to 
1690), Ci-o. EUz. 484 ; 78 E. R. 730. 

99 . Oflenoe cognisable by temporal 

court.] — ( 1 ) The Arclibisliop has a power over his 
suffragans, & may deprive them for an offcmco 
committed against the spiritual duties of their 
office ; (2) but if the libel also contain cliargcs of 
a nature cognisable by the Temporal Coui*ts, a 
prohibition shall go as to those charges. — 
Chester’s (Bp.) Case (1090), 6 Mod. Rop. 433 ; 
87 IQ. R. 749 ; sub nom. St. David’s (Bp.) v. 
Lucy, CaHh. 484 ; Holt, K. B. 651 ; 1 Ld. 
Haym. 447 ; 1 Salk. 134. 

An.notaiit}na : — Aa to (I) Folld. Read v. Bp. (1889), 

14 P. I). 88. As to (2) Consd. Re York. Doan (1841), 

2 (4. B. 1. field. 11. Iv. Tristmiu, [19021 1 K. B. 
j 816. QentraXly. Mentd. Middlotori v. (1736), 2 

I Atk. 650 ; Marsdon v. Wai'dlo (1854), 2 W. R. 455 ; 

Hhepliord v. Payno (1863), 9 Jur. N. B. 354 ; Uloiio v. 

Gorughty (1806), 15 W. R. 133; McGoath v. Geraghty 

(1866), 15 W. li. 127 ; Boyd v. Phillpotts (1874), L. U. 

4 A. & E. 297 ; Combo v. Do La Boro (1881), 0 P. 1). 

167 ; Rc Haigli with Aspull, Now PariHh, [1919] P. 143. 

100. Ecclesiastical offence.] — Chester’s 

(Bp.) Case, No. 99, ante. 

101. ,] — The BisTiop of Lincoln was 

cit<5d to appear before the Archbishop of (Jan^r- 
bury to answer tiio charge of having betjn guilty 
of iliitgal practiciis in the conduct of divine service. 
The hislio]) appeared under ]>roiest denying 
that the archbishop had jui-isdiciion to try a 
bisliop of the l^iuvinco of Cant<irbury, & affirming 
that thf3 proper tribunal wiift the arclibisliop 

other bishops of the province assembled in 
(Convocation or otherwise: — Held: the ort^h- 
I bishop sitting alorii; or with assr^SHors had juris- 
diction to CMiicrtain the charge. — H ead v, Ltn- 
I COLN (Bp.) (1889), 14 1\ D. 88 ; 61 Ji. T. 403 ; 
i Roscoo’s liep. 1. 

; Awudaium : — ^Mentd. MarHhall v. Graham, Bidl v. Graham, 

I [1907J 2 K. B. 112. 

102. Refusal to exercise — Whether appeal lies.] 

I — -The archbishop has juriFkliction to cite a bishop 
I in n^spect of ecclesiastical offences, So an appeal 
lies to Her Majesty in Council from his refusal 
to exercise such jurisdiction . — Ex p. Read (1888), 
13 1*. D. 221 ; 58 L. J. P. C. 32 ; sub nom. Read 
V. Canterbury (Arciibi».), 59 L. T. 009 ; 4 

T. L. R. 741, P. C. 

I 103. Power of deprivation — Common law 
I power.] — Chebteb’h (Bp.) Cask, No. 99, ante. 

I 104. To determine lecturer's right to place — 

I Though licence necessary.] — The Archbishop or 
I bishoji must license a lecturer ; but they cannot 
! determine his right to the place. — Sr. Babtiiolo- 
i mew’s (Churchwardens) Case (1700), 3 Halk. 


by ibo IrlHh Cliurch Act, 1869, taken 
away from tho ArchbiahopHof Armagh. 

-T".- ..J, — Re MARSifAL BKitKSPoiiD's Trust 

— TUle Md by ArekbUMcp of Armaab.1 '■ of appointment waa still excrclHablo by Fukp, Aldkviiam (LokiO v. Armagh 

Mttlmeut made In 1849 for the i the Archbishop of Armagh, as tho title (AiicuBr.) (1917), 33 T. L. it. 208,^ — 

benefit of the Chnich*of Ireland gave . of Lord Primate of Ireland was not, IR. 
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Sect, 3 . — The Cromt in relaiion to^ 
aecta. 2, 3 <fc 4. Sect. 4 ; & 
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Church: Sub- 
sect. 1, A. <fc B.2 

to the administratrix 

dies, the presentation helm 

& not to tile succcssory^n is a bishop & entitled 

(2) Where the of his see, if the bishop 

to the living in p4cancy & before it is filled up, 
dies after the vHot the exors. of the bishop shall 
the King &^rABBLEE, J.). 

present /tt "the vacancy remains unfilled, not only 
(3^ii after the consecration of the new bishop, 
up^t after restitution of the temporalities, the 
vacancy is still to be supplied by the King or his 
grantee & not by the new bishop (Gaselbe, J.)> 
— ^Muieuousb V. llENNELL (1833), 1 Cl. & Fin. 
627 ; 7 Bli. N. S. 241 ; 8 Bing. 490 ; 1 Moo. & 
S. 083 ; 0 E. B. 1015, H. L. ; ajOTr/. S. C. nom. 
Rbnnellv. Lincoln (Bp.) (1827), 7 B. & C. 113. 
Annoiaivms : — As to (3) Ooiud. Alston v. Allay (1837), 

7 Ad. & El. 280. Bdd. Edwards v. Exoter, Bp. (1830), 

7 Scott, 062 ; Howloy v. ICnlght (1849). 19 L. J. Q. B. 3 ; 

Ford V. Harlnffton (1809), L. 11. 6 O. P. 282 ; Walsh v. 

Lincoln, Bp. (1875). L. K. 10 C. P. 618. Oenerally, Mentd. 

Brudbiirno v. Botllcld (1846), 14 M. & W. 669. 

71. Consecration of new bishop 

& restitution of temporalities.] — Mikbhouse v , 
ItBKNKLL, No. 70, ante, 

72. Benefice becoming void while 

bishopric vacant.] — Tlie temporalities of a vacant 
Bishopric are in the hands of the King, till the 
Bishop sues his writ of restitution of the tempo- 
ralities ; & if a benefice become void in the mean- 
time, the Crown may prese nt to it. — Exjt. Tau- 
itANT (1783), Itom. 119. 

73. Patronage in bishop’s grantee — Death 

of bishop after vacancy.] — (1) An archbishop de- 
vised his options to trustees, regard being had in 
the disposition of them according to their dis- 
cretion, to his eldest son, the husbands of his 
daughters, liis present & former chaplains, etc. : — 
Held : this was a personal trust, &, the treasure- 
ship of C. being vacant, one of the trustees might 
pi*esent the other, he being within the description 
in tlie will. 

(2) In no COSO docs the ct. grant injunction of 
course, till hearing. 

(3) A surviving trustee can not prt^sent himself. 

(4) If the bishop, from whom the Archbishop 
takes the option, dies or is translated before 
vacancy, tlie option is lost. 

(5) The exoi'S. of the Archbishop cannot present 
after the death of the bishop, though the vacancy 
liappened in his lifetime ; but the presentation 
falls t^ the Crown. — PoiTEii v. Chapman (1750), 
Amb. 98 ; 27 E. R. 01. L. C. 

Annoiaiiona : — As to (1) Befd. Brown v. Higgs (1803), 8 

Vos. 601 ; Mli-ohonso r. lloimell (1833), 7 Bli. N. S. 241. 

As to (3) Reid. Walsh v. Lincoln, Bp. (1875), L. 11. 10, 

C. P. 618. 

74. Effect of presentation by stranger — 

Death or resignation of presentee.] — Rinoelton 
V. Thornewkll (prior to 1588), cited in Moore, 
K, B. 260 ; 72 E. R. 507. 

75. Effect of presentation by patron 

before Crown.] — B everley v . Canterbury 
(Arcubp.) (1584), Owen, 2 ; Moore, K. B. 224 ; 
74 E. R. 850. 

Animation: — Reid. Barker v. London, Bp. (1790), 1 Hy. 

SI* 412* 

76. Death of presentee.] — Title to 

present by lapse devolved on the Queen. The 
patron presented one A., who was admitted, 
instituted, & inducted, & died : — Held : the 
Queen had lost her title to present by lapse. — 
Baskervile’s Case (1585), 7 Co. Rep. 28 a ; 
77 E. R. 462. 

Anm^aHtms : — Refd. Wlnchoombe r, Wlnelioster, Bp. & 


Pulleston (1610), Hob. 165 ; Comendam*s Case, Woodley 

V. Exotor, Bp. & Mannering (1624), Win. 94 B. v. 

Canterbury, Archbp. (1634), Cro. Car. 354. 

77. .]— R. V. Lincoln & 

Ligh (1588), Cro. Eliz. 119 ; 78 E. R. 377 ; sub 
nom. Lincolne’s (Bp.) Case, Owen, 89 ; sub 
nom. R. V. Clarke, Bixiwer & Austin, 2 Lut. 
1078. 

78. Effect of death of presentee before 

Induction.] — Wright & Norwiches (Bp.) Case 
( 1690), 1 Leon. 160 ; 74 E. R. 144. 

Annotation : — Refd. A.-G. v. London Bp. & Lancaster & 

Birch (1693), 4 Mod. Hep. 200. 

79. Within what time Crown must 

present.] — (1) If title of lapse accrue to the King 
& the patron present, yet the King may present 
at any time as long as that presentee is parson ; 
but if the presentee die or resign before the King 
has presented, the King has now lost his present- 
ment, except the resignation be by covin with an 
intent to take away the King’s title ; for the 
King shall not lose it thereby (per Cur.). 

(2) If the King has title by lapse because a 
parson has taken a second benefice ; if the parson 
die or resign the first benefice & the patron present, 
whose presentee resigns upon covin, or dies, the 
King lias lost that presentment for lapse is but 
unied et prosimd vice (per Cur.). — Cumber v. 
Chichester (Bp.) & Green (1609), Cro. Jac. 
210 ; 79 E. R. 188 ; aub nom. Comber v. Chiches- 
ter (Bp.), 1 Brownl. 101. 

80. Presentation by Crown without title 

of lapse — Recovery by stranger.] — Rud v. Lincoln 
(Bp.) (1023), Hut. 06 ; 123 E. R. 1105. 

Annoiationa : — Mentd. C^kiruwallis v. Hood (1665), Cart. 33 ; 

Alston V. Atlay (1837), 7 Ad. & El. 289. 

81. Death of King — Right of successor.] 

— R. V. Canterbury (Archbp.), No. 2421, post. 

82. By turn — Advowson held in common.] — 
Grocers* Co. v. Canterbury (Archbp.), No. 
1958, post. 

83. How effected.] — (1) A presentation by the 
King of a church in right of a ward may be either 
under the Great Seal or the seal of the Ct. of Wards ; 
but if it be not in right of a ward, it must be under 
the Great Seal. 

j2) A lease from the Crown is not void, but 
voidable only, for non-payment of the rent 
according to tlie reservation.-^TEPHENS v. 1*otteu 
( 1627), Cro. Car. 99 ; 79 E. R. 688. 

Annotation : — As to (2) Refd. l)oo d. Hayno v. lledfcrn 

(1810), 12 East, 90. 

84. Church In right of ward.] — Stephens 

V. Potter, No. 83, ante. 

85. In Duchy of Lancaster.] — Asttll v. 
CiJOiKE (1097), 2 Lut. 1233 ; 125 E. R. 084. 

Right of presentation where advowson vested in 
Roman Catholic & Protestant Jointly.] — See No. 
1950, post. 


Sub-sect. 3. — Visitatorial Power. 

86. Effect of— Whether Jurisdiction of courts 
; ousted.] — The French Protestant Church in 
, London was founded in 1550 by letters patent of 
j the Crown. The pastor, when elected, was pre- 
I sented to, & approved & instituted by the Crown. 
I The governing body had, apart from the cliarter 
; of incorporation, funds impressed with a trust in 
j favour of the pastor. The governing body dis- 
I missed the pastor : — Held : this ct. notwithstand- 
I ing the rights of the Crown as visitor, liad juris- 
I dimon to see to the performance of the trust, & 
j to determine on the validity of the dismissid, ^ 
j the ct., having come to the conclusion that it 
‘ was not justifiable, should grant an injunction 
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to restrain^ the governing body from hindering 
the pastor in the exercise of his office. 

The visitatorial power of the Crown does not 
remove the jurisdiction of the ct., or i)i*cvent it 
from exercising its functions in respect of an 
existing trust. — Daugars v. Hivaz (1860), 28 
Beav. 233 ; 29 L. J. Oh. 685 ; 3 L. T. 109 ; 24 
J. P. 373 ; 0 Jur. N. S. 864 ; 8 W. R. 225 ; 54 
E. B. 3.55. 

AfMotaiioHa : — Beld. Huyinan i?. Raghy School (1874). 
li* R* 18 Eq. 28, Mentd. A.-a. V. iJaugrurs (1S()4), 38 
Reav. G21. 


96. Exercise of diocesan Jurisdiction cede 

vacantc.] — Granob v, Dbnny, No. 204, post. 

97 , Over bishops of province.] — Chester’s 


Sub-sect. 4. — Royal Peculiars. 

87. Royal foundation — Priory translated into 
deanery — No prejudice to founder — Presentation & 
visitation.] — Trinity Chapel, Dublin (Dean) v. 
Dublin (Archbp.) (1723), 8 Mod. Rep. 183 ; 
Fortes. Rep. 329 ; 88 E. R. 134, U. D. 

88. Monastery converted into deanery.] — 

Combe r. De la Bere, No. 1643, post. 

89. Subject only to the Crown — Independent 
of ^chblshop.] — A Royal Peculiar is in no degree 
subject to the Arclibishop ; it is indtspendent of 
him : it is out of his province in point of juris- 
diction os much as the province of York or of 
Dublin ! it is co-ordinate (Sni John Nichoix). — 
(hiowLEY V. (hiowLEY (1744), 3 Hag. Ecc. 768, n. ; 
162 E. R. 1335. 

90. .J — Combe v. De la Bere, No. 1513, 

post. 


Sect. 4.— CONSTITUTION OF THE CHURCH 
INTO PROVINCES. 

Sub-sect. 1. — Archbishops. 

A, In General. 

91. Dignitaries of the church.] — JIougiiton v. 
Gouslby (1599), Cro. Eliz. 663 ; 78 E. R. 902. 

92. Power of dispensation — Compared with 
papal power.] — Commend am ( Jase, (Jolt iNs Glover 
V. Coventry & Lichfield (Bp.) (H)17), Hob. 
140 ; Moore, K. B. 89S ; 80 E. It. 200 ; sith nom. 
Colt v. Glover, 1 Roll. Rep. 151 ; s^dj yunn. 
Colt’s Case, Jenk. 300, P]x. Vh. 

AnrutitUiona : — Beld. Edes v. Oxford, Rp. (10G7). Vuugrii. IS ; 
Thomafi v. Sorpoll (1073), Frocui. K. R. 8/i ; R. v. 

Hp. Sc LancaHtor (1004), (kjiiili. 30U ; Reyiioldrton v. Rluko 
(1007), 1 Ld. Uaym. 102. Mentd. Mauby r. (1002), 

O. Rrider. 220 ; ll. t>, Worcostor, Rp., JorvaHOU & Hliikley 
(1070), 1 Mod. Rep. 270 ; Shatter!?. lYieiid (1000), 1 Show. 
172 ; HomlMHj’B Petn. (1001), Froem. K. R. 331 ; Harconrt 
V, Vox (1093), 4 Mod. Kop. 107 ; Owen r, Saunders (1007), 
1 Ld. liaym. 158 ; Thomby v. Fleetwood (1720). I Sira. 
318 ; Bellamy v. Borrow (1736), CJas. temp. Talb. 07 ; 
Iloe d. Berkeley v. York, Archbp. (1805), 6 East, KO ; 
Bonn d. Nowell v. Roako (1820), 5 R. Sc C. 720 ; Mire- 
house V. lUmnoll (1832), 8 Ring. 490 ; lie Gibbs (1H45), 
5 L. T. O. a. 476 ; Oaaood v. Nelson (1869), 10 R. & S. 
110 ; Rtimsey v. NlchoU (1877), 2 C. P. D. 179 ; Robarts 
e. London Ck>rpn. (1882), 30 W. It. 637. 

08. Rights in respect of peculiars — On death 
M intestate owning property therein.] — Tull v. 
OSBERSON (1662), 1 Sid. 90 ; 82 E. B. 089. 

94. Jurisdiction — Provincial & diocesan.] — 
Orange v, Denny, No. 204, post. 

95 . Whether acts void or voidable.] 

—Wriohton V. Browne (1685), 3 Lev. 211 ; 83 
E. R. 655. 


(BpO Case, No. 90, post. 

Ejection of bishop — Conlirmation.]- 

sub-scct. 1, post. 


-See Scot. 5, 


B. Judicial Jurisdiction. 

98. Proceeding aiplnst bishop — In matter of 

lay cause.] — Tlic biBhop of Durhom hnprisonod 
one for a lay cauBC ; whereupon the Archbishop 
of York, ns his Bovercig^n, cit<ed him to appear 
before him to answer for that imprisonment ; 
whereupon complaint being made to the King in 
Parliament, the matter was heard there, dc the 
Archbishop submitted himself to the King’s 
grace, was lined 4,000 marks. — Anon, (prior to 
1696), Cro. Eliz. 484 ; 78 E. R. 736. 

99. Offence cognisable by temporal 

court.] — (1) The Archbisliop has a power over his 
suffragans, & may dc^prive them for an offence 
committcHl against the spiritual duties of their 
office ; (2) but if the libel also contain charges of 
a natui’o cognisable by the Temporal Courtis, a 
prohibition shall go as to those charges. — 
Chester’s (Br.) Case (1009), 5 Mod. Rep. 433 ; 
87 E. R. 749 ; sub nom. St. David’s (Bp.) v. 
Lucy, Carth. 484 ; Holt, K. B. 651 ; 1 Ld. 
Raym. 447 ; 1 Salk. 134. 

AnnotcUUtna : — Ah to (1) Folld. Road i>. Lliioolii, Rp. (1880), 

14 P. D. 88. Ah to (2) Conid. lie York, Duau (1841), 

2 (). R. 1. Beld. R. Tristmiii, [1002 J 1 K. R. 

81G. Generally, Mentd. MJddloiun v. CroftR (173G), 2 
J Aik. G50 ; Marsdoti v. Wfirdlo (1851), 2 W. R. 455 ; 

Shepherd v. Payne (1803), 9 Jur, N. S. 354 ; Rlono v. 

aoroghty (18GG). 15 W. 11. 133; MoGoath v. Gonighiy 

(186G). 15 W. R. 127 ; Royd v. PhiUpottH (1874). L, R. 

4 A. « E. 207 ; Combo v. Do Lii Rei-o (1881), G I», D. 

157 ; lie Halgh with AhpuII, Now ParJHh, riOJO] P. 143. 

100 . Ecclesiastical offence.] — Chester’s 

(Bp.) Case, No. 99, aitte. 

101. .] — The Bishop of Lincoln was 

cited tiO appear before the Archbishop of Can^r- 
bury to answer the charge of having been guilty 
of illegal practices in the conduct of divine service. 
The iiisho]) appeared under piv>test denying 
that tlio arclibishop had jui’isdiction to try a 
hisliop of the i*r<jvince of Canterbury, &> affirming 
that the proper tribun. *U was the archbishop 
^ otiuir bishops of the province assembled in 
(Jonvocation or otherwise: — Held: the arcli- 
bishop sitting alone or with assessors had juris- 
diction to eiil^rtain the charge. — Read v, IdN- 
COLN (Bp.) (1889), 11 P. D. 88; 61 L. T. 403 ; 
Roscoe’s Rep. 1. 

AntuAcUion : — ^Mentd. MurHiiall v. Graham, Roll v. Graliam, 

(10071 2 K. R. 112. 

102. Refusal to exercise —Whether appeal lies.] 

— The archbishop has jurisdiction to cite a bishop 
in riispect of ecclesiastical offences, & an appeal 
lies to Her Majesty in Council from his refusal 
to exercise such jurisdiction . — Ex p. Read (1888), 
13 P, D. 221 ; 68 L. J. P. C. 32 ; sab nom. Read 
V. Cantehuury (Archrp.), 59 L. T. 909 ; 4 

T. 1.. R. 741, P. a 

103. Power of deprivation — Common law 
power.] — Cuester’h (Bp.) Case, No. 99, ayite. 

104. To determine lecturer’s right to place — 
Though licence necessary.] — Tlie Archbishop or 
bishop must license a lecturer ; but they cannot 
determine his right to the place. — St. Bartiiolo- 
MBW’rt (CllUliCUWARDENS) CASE (1700), 3 Salk. 


PART III. SECT. 4, SUB-SECT. 1.-— A. 

/Mmote of AU Ireland 
hy ArMMayp of Armagh.] 
iwttlement mode In 1849 for the 
benefit of the Charch*of Ireland gave 


a power of appobiting new truHtccH 
to the ** Lord ihrlmato of All Ireland ** 
lor the time being : — Held : the power 
of appointment woe still exercisable by 
the Archbishop of Armagh, as the title 
of liord Primate of All Ireland was not. 


by tbo Irish Church Act, 18G0, taken 
away from the Archbishops of Armagh. 
— He Marshal Rerespokii's Trust 
Fund, Aijiknham (Loud) v. Armaoii 
(AllOURV.) (1017), 33 T. L. R. 208,— 
IR. 
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ildOLESIASTICAL LaW. 


ogM 3 . — The Crown in rdaiiori^ ^ ChureJi : Sub- 

Be cta. 2 , 3 «fc ‘>ub-aec{. 1, A. <fc B,] 

dies the presentation belon^ administratrix 

& not 1« tlie succossor^j^. 

(2) Where the PJJ^2 •/ is a bishop & entitled 

to the living in£mncjqi£ght of his see, if the bishop 
dies after the »^ctor,. acancy & before it is filled up, 
the King the exors. of the bishop shc^ 

prescnt^^fjSrTx^^Bi^ J*)* 4. , 

vacancy remains unfilled, not only 
wTvmi after the consecration of the new bisliop, 

• fbut after restitution of the temporalities, the 
vacancy is still to be supplied by the King or his 
grantee &; not by the new bishop (Gaselee, J.)- 
— Mibehouse Vb Bennell (1833), 1 Cl. & Fin. 
527 ; 7 BU. N. B. 241 ; 8 Bing. 400 ; 1 Moo. & 
B. 083 ; 0 B. It. 1015, H. L. ; affg. S. 0. »ub nom. 
Bennell V. Lincoln (Bp.) (1827), 7 B. & C. 113. 
Annotations to (3) Oonid. Alston v. Atlay (1837), 

7 Ad. & Ul. 280. Befd. Edwards v. Exoter, Bp. (1830), 

7 8cott, 052 ; Uowloy v. Knight (1840), 10 L. J, Q. B. 3 ; 
Ford r. Harington (1860), L. 11. 5 C. 1*. 282 ; Walsh v, 
Ltnooln, Bp. (1875), L. 11 . 10 O. P. 618. Qmerally, Mentd. 
Briulburno v. Botlleld (1845), 14 M. & W. 550. 

71 . Consecration of new bishop 

& restitution of temporalities.] — Mibehoube v , 
Bennell, No. 70, ante. 

72 . Benefice becoming void while 

bishopric vacant.] — The temporalities of a vacant 
Bishopric are in the hands of the King, till the 
Bishop sues his writ of restitution of the tempo- 
ralities ; & if a bcnence bcco vie void in the mean- 
time, tlio Crown may present to it. — Exjp. Tab- 
BANT (1783), Bom. 119. 

73 . Patronage In bishop’s grantee — Death 

of bishop after vacancy.] — (1) An archbishop de- 
vised his options to trustees, I'egard being had in 
the disposition of them according to their dis- 
cretion, to his eldest son, the husbands of his 
daughters, his present & former chaplains, etc. : — 
Held : this was a personal trust, &, the treasure- 
ship of C. being vacant, one of the trustees might 
present the otlicr, lie being within the description 
in the will. 

(2) In no case does tlio ci. grant injunction of 
cioui’se, till hearing. 

(3) A surviving trustee can not present himself. 

(4) If tlie bishop, from whom the Archbishop 
takes tlie option, dies or is translated before 
vacancy, tlie option is lost. 

(5) 1'he exors. of the Archbishop cannot preeent 
after the death of the bishop, though the vacancy 
liappi'ued in Ills lifetime ; but the presentation 
falls t-o the Ci-own.— PoTTEB r. (Chapman (1750), 
Amb. 08 ; 27 E. B. 01, L. C. 

Anmttaiitms : — As to (1) Befd. Browu r. Higgs (1803), 8 
Yes. 501 ; Mirelionse v. lU'imell (1833). 7 BIl. N. 8. 241. 
^s^o^(3^ Befd. Wulsh t\ Lincoln, Bp. (1875), L. IL 10, 

74 . Effect of presentation by stranger — 

Death or resignation of presentee.] — Bindelton 
V, Thobnkwell (prior to 1588), cited in Moore, 
K. B. 200 ; 72 E. B. 607. 

75 . Effect of presentation by patron 

before Crown.] — Bevebi.by v . Cantebbuky 
(Abchbp.) (1584), Owen, 2 ; Moore, K. B. 224 ; 
74 E. B. 860. 

Annotati^i : — Befd. Barker v. Loudon, Bp. (1790), 1 Hy. 
Bl* 4U« 

76 . Death of presentee.] — Title to 

present by lapse devolved on the Queen. The 
patron presented one A., who was admitted, 
instituted, & inducted, & died : — Held : the 
Queen had lost, her title to present by lapse. — 
Baskervile’s Case (1586), 7 Co. Bep. 28 a ; 
77 E. R. 462. 

AnnotalUws : — Befd. Wlnchcombe v. Winchester, Bp. & 


Pulleston (1616), Hob. 165 ; Comendam's Case, Woodley 

V, Exetor, Bp. & Mannoring (1624), Win. 04 IX. v, 

Canterbury, Archbp. (1634), (/ro. Car. 354. 

77 , .] — B. V. Lincoln & 

Liaii (1588), Cro. Eliz. 119; 78 E. B. 377 ; stib 
nom. Lincolnb’s (Bp.) Case, Owen, 89 ; sub 
nom. R. V. Clabke, Bixiweb & Austin, 2 Lut. 
1078. 

73 . Effect of death of presentee before 

induction.] — W bioht & Nobwiches (Bp.) Case 
( 1690), 1 Leon. 166 ; 74 E. R. 144. 

Annotation : — Befd. A.-G. v. London Bp. & Lancaster & 

Birch (1003), 4 Mod. Hep. 200. 

79 . Within what time Crown must 

present.] — (1) If title of lapse accrue to the King 
& the patron present, yet the King may present 
at any time as long as that {iresentoe is parson ; 
but if the presentee die or resign before the King 
has presented, the King has now lost his present- 
ment, except the resignation be by covin with an 
intent to take away the King’s title ; for the 
King shall not lose it thereby {per Cub.). 

(2) If the King has title by lapse because a 
parson has taken a second benefice ; if the parson 
die or resign the first benefice & the patron present, 
whose presentee resigns upon covin, or dies, the 
King lias lost that presentment for lapse is but 
unied et prosimd vice {per Cub.). — Cumjbeb v. 
Chichester (Bp.) & Green (1609), Cro. Jac. 
216 ; 70 E. B. 188 ; sub nom. Comber v. Chiches- 
ter (Bp.), 1 Brownl. 161. 

80. Presentation by Crown without title 

of lapse — Recovery by stranger.] — B ud v. Lincoln 
(Bp.) (1623), Hut. 06 ; 123 E. B. 1105. 

Annotations : — Mentd. CoruwalllB v. Hood (1665), Cart. 33 ; 

Alnton V. Atlay (1837), 7 Ad. & El. 289. 

SI. Death of King — Right of successor.] 

— B. V. Cantfjibuby (Abchbp.), No. 2421, post. 

82. By turn — Advowson held in common.] — 
Guocebs* Co. v, CJantebbury (Abchbp.), No. 

1958, post. 

83. How effected.] — (1) A presentation by the 
King of a chui'ch in riglit of a word may be either 
under the Gi*eat Seal or the seal of the Ct. of Wards ; 
but if it be not in right of award, it must be under 
the Great Seal. 

(2) A lease from the Crown is not void, but 
voidable only, for non-payment of the rent 
according to the reservaiion.-^TEPiiENS v. 1’otteb 
( 1627), Cro. Cai*. 99 ; 79 E. R. 688. 

Annotatum : — As to (2) Befd. Doe d. Hayno v. Ib'dbirn 

(1810), 12 EohI, 90. 

84. Church in right of ward.] — Stephens 

V. PeyrTEB, No. 83, mite. 

85. In Duchy of Lancaster.] — Astill v. 
CiABKE (1697), 2 Lut. 1233 ; 12.5 E. B. 684. 

Right of presentation where advowson vested In 
Roman Catholic & Protestant jointly.] — Sec No. 

1959, post. 


Sub-sect. 3. — ^Visitatorial Power. 

86. Effect of — Whether Jurisdiction of courts 
ousted.] — The French Protestant Church in 
London was founded in 1550 by letters patent of 
the Crown. The pastor, when elected, was pre- 
sented to, &• approved & instituted by the Crown. 
The governing Dody had, apart from the charter 
of incorporation, funds impressed with a trust in 
favour of tlie pastor. The governing body dis- 
missed the pastor : — Held : this ct. notwithstand- 
ing the rights of the Crown as visitor, had juris- 
diction to see to the performance of the trust, & 
to determine on the validity of the dismissal, dc 
the ct., having come to the conclusion that it 
w'os not justifiable, should grant an injunction 



Part III. — Constitution of the Church op England. 


231 


to restrain the governing body from hindering 
th^astor in the exercise of his office. 

The visitatorial power of the Crown does not 
remove the jurisdiction of the ct., or prevent it 
fit>m exercising its functions in rospetjt of an 
existing trust. — D auoahs v. Rivaz (1800), 28 
Beav. 233 ; 29 L. J. Ch. 685 ; 3 L. T. 109 ; 24 
J. P. 873 ; 0 Jur. N. S. 854 ; 8 W. K. 225 ; 54 
£!. R. 355. 

Antuitaiiana: — Befd. Huyiuan i>. lluirby School (1874), 
L. n. 18 Kq, 28. Mentd. A. -a. V. UuiitfarH (18G4), Xi 
Beav. G21. 


Sub-sect 4. — Royal Peculiars. 

87. Royal foundation — Priory translated Into 
deanery — No prejudice to founder — Presentation & 
visitation.] — Trinity Chapel, Dublin (Dean) v. 
Dublin (Archbp.) (1723), 8 Mod. Rop. 183 ; 
Fortes. Rep. 329 ; 88 E. li. 134, H. D. 

88. Monastery converted Into deanery.] — 

Combe r. De la Bere, No. 1543, poat 

89. Subject only to the Crown — Independent 
of Archbishop.] — A Royal Peculiar is in no degree 
subject to the Archbishop ; it is indtspendent of 
him : it is out of his province in point of juris- 
diction as much as the province of York or of 
Dublin : it is co-ordinate (Snt John Nicholl). — ■ 
(IIOWLEY V, CROWLEY (1744), 3 llag. Ecc. 758, n. ; 
102 E. U. 1335. 

90. .] — Combe r. De la Bere, No. 1513, 

post. 


Sect. 4. —CONSTITUTION OF THE CHURCH 
INTO PROVINCES. 

Sub-sect. 1. — ^Archbishops. 

A, In General. 

91. Dignitaries of the church.] — BouaiiTON v. 
Gousley (1599), Cro. Eliz. 003 ; 78 E. 11. 902. 

92. Power of dispensation — Compared with 
papal power.] — (JommendamC^ahe, (Jolt Ac Glover 
r. (JovENTRY & Lichfield (Bp.) (1017), Hob. 
140 ; Moore, K. B. 898 ; 80 E. li. 290 ; suh nom. 
(Jolt v. Glover, 1 Roll. Rep. 151 ; snft nom. 
(Jolt’s Case, Jenk. 300, Ex. Ch. 

AnTwkUiona : — ^Beld. Edo« v. Oxford, Bp. (1007), Vaujcli. 1^ ; 
Thomas v. Sorroll (107.‘1), Froeiu. K. IJ. 85 ; It. v. London. 
Bp. & Lancaster (10U4), Comb. .100 ; llcynolflson v. Blako 
(1007), 1 Ld. Ilaym. 102. Mentd. Manby v. Hc^ott (1002). 
O. Bridtf. 229 ; It. v. Worcsostc'r, Bp., Jorvasoii Sc llinkloy 
(1070), 1 Mod. Rep. 276 ; ShatUjpv. Friend (1090), 1 Show. 
172 ; Homfjoo*H Petn. (1691). Froom. K. B. .131 ; Harcoiirt 
V. Fox U693). 4 Mod. Rop. 167 ; Owen v. Samidors (1097), 
I Ld. Rayin. 158 ; TJioruby v. Fleetwood (1720). 1 HLru. 
318 ; Bellamy v. Borrow (1736), Can. temp. Talb. 97 ; 
Itoe d. Berkeley v. York, Archbp. (1805), 6 East, 86 ; 


119 ; Riimsey v. NiohoU (1877), 2 C. P. D. 179 ; Itobarts 
V. London Oorpn. (1882), 30 W. R. 637. 

98. Rights In respect of peculiars — On death 
of Intestate owning property therein.] — Tull v. 
OSBERSON (1662), I Sid. 90 ; 82 E. R. 989. 

94. Jurisdiction — Provincial & diocesan.] — 
Granoe V. Denny, No. 204, post. 

96. Whether acts void or voidable.] 

— Wriguton V. Browne (1685), 3 Lev. 211 ; 83 
E. R. 655. 


96. Exercise of diocesan Jurisdiotion sede 

vacante.] — G range v. Denny, No. 204, posi. 

97. Over bishops of province.] — (Chester’s 

(Bp,) Case, No. 99, post. 

Election of bishop — Confirmation.] — See Sect. 5, 
sub-scct. 1 , post. 

li. Judicial Jurisdiction, 

98. Proceeding as^nst bishop — In matter of 

lay cause.] — The bishop of Durham imprisoned 
one for a lay cause ; whereupon tlio Archbishop 
: of York, ns his sovereign, cited him to appear 
: before liim to answer for that imprisonment ; 

whereupon complaint being made to the King in 
1 Parliament, the matter was heard there, & the 
I Archbishop submitted himself to the King’s 
i grace, & was fined 4,000 marks. — A non, (prior to 
I 1696), Cro. Eliz. 484 ; 78 E. R. 736. 

00. Offence cognisable by temporal 

court.] — (1) The Arclibishop has a power over his 
sulTragans, & may deprive them for an offcnco 
committed against the spiritual duties of their 
office ; (2) but if the libel also contam charges of 
a naiuro cognisable by the Temporal Couits, a 
prohibition shall go os to those charges. — 
(Jiiester’s (Bp.) Case (1609), 5 Mod. Rep. 433 ; 
87 K. R. 749 ; sub nom. St. David’s (Bp.) v. 
Lucy, Carth. 484 ; Holt, K. B. 651; 1 Ld. 
Raym. 447 ; 1 Salk. 134. 

Anmdatwna : — As to (1) FoUd. Road v. Lliioolii, Bp. (1889), 

14 1». D. 88. As to (2) ConJBd. Re York. Dean (1841), 

2 Q. B. 1. Refd. R. iv. Tristiutn, (1902J 1 K. B. 

8 10. GeneraUu, Mentd. Middleton v. Ci‘oft« (1730), 2 

Atk. 650 ; Marsdoii v, VVardlo (1854), 2 \V. It. 455 ; 

Sliophord V. Payiio (1863), 9 Jur. N. S. 354 ; Blane v. 

Goroifhty (I860), 15 W. U. 133; McOoath v. (loraffhty 

(1866), 15 W. It. 127 ; Boyd v. Phlllpotts (1874), L. It. 

4 A. & K. 297 ; Combo v. Do La Boro (1881), 6 P. D. 

157 ; Re Uaiffh with AhpuII, Now ParlHh, [1919] P. 143. 

100. Ecclesiastical offence.] — OiiBSTBR’a 

(Bp.) Case, No. 09, ante. 

101. .] — The Bishop of Lincoln was 

cited to appijar b(?fore the Archbishop of Can^»r- 
bury to answer the charge of having been guilty 
of illegal practic<^s in the condintt of divine service. 
The bishop nj»])ear€»d under protest denying 
iliat the arclibisliop liad jurisdiction to try a 
bishop of the ]*n>virice of Oantc?rbury, &> affirming 
that tluj proper tribunal was the archbishop 
& olh(ir blsiiops of the province assiiinblod in 
(y’ori vocation or otlierwise : — Held : the arch- 
bishop Hitting alone or with assessors had juris- 
diction to enf^>rtain the erhargt*. — READ v, Lin- 
coln (Bp.) (1889), 14 I*. I). 88; 01 Jj. T. 403 ; 
Roscoo’s Rep. I . 

AnnolalUm : — ^nentd. MarHhall v. Orahatn, Boll v. Qraliam, 

[19071 2 K. B. 112. 

102. Refusal to exercise — Whether appeal lies.] 

— The archbishop has jurisdiction to cite a bishop 
in respect of ecclesiastical ofTences, & an appeal 
lies to Her Majesty in Council from his refusal 
to exercise such jurisdiction . — Ex p. Read (1888), 
13 P. D. 221 ; 58 L. J. P. C. 32 ; sul) nom. Read 
V. Canterbury (Archbp.), 59 li. T. 909 ; 4 

T. L. R. 741, P. C. 

103. Power of deprivation — Common law 
power.] — Chester’s (Bp.) Case, No. 90, ante. 

104. To determine lecturer’s right to place— 
Though licence necessary.] — Tlio Archbishop or 
bishop must license a lecturer ; but they carmot 
determine his right to the place. — Sr. Baiitjiolo- 
mevv’s (Churchwardens) (Jase (1700), 3 8a1k« 


PART III. SECT. 4, SUB-SE(T. 1.— A. 

Lord PHmaie of AU Ireland 
— T«Ie hM ^ ArekbWtop of Armach.] 
—A iiettl«nieiit made in 1849 for the 
beaeflt of the Chuich^of Ireland gave 


a power of appointing now trunl^ 
to the Lord i^iinato of All Ireland 
for the time being : — IJeld : the power 
of appointment was still exorclBabJe by 
the Arehbiahop of Armagh, as the title 
pf Lord Primate ol All Ireland was not, 


by tho Irish (Jlinrch Act, 1809, taken 
aw'oy from tho ArchblHliops of Armagh. 
—-Re Makhhal BERESFOitn's Trttst 
Funp, Aij>kniiam (Lokp) V . Armaoii 
(AIKJUBP.) (1917), 33 T. L. R. 208.-- 
IR. 
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Sect. 4. — Comiilution of the Church into provinces : 
Sub-sect. I, H. C.; sufj-secl. 2. Sect. 5; 
Suf}-srcis. 1 2, A.^ h. (a) & {h). ] 

S7; irolfc, K. B. ns ; ITj' East, 421, n. ; 01 E. B. 
700. 

AnrutiaHons :— Con%ii. 1?. r. Loiulon, Up. (1743), 13 Kiwt, 
420, 11 . Reid. J^'orffUKOti v. Kiuuoull (1842)» 1) Cl. & Fin. 
2.-51. 

105. As to qualification of representative for 
convocation.] — R. v. York (Abchbp.), No. 113, 
post. 

106. Appellate Jurisdiction — From sentence of 
bishop — Revoking licence of stipendiary curate.] — 
PooLM V. London (Bp.), No. 11. S3, post. 

107. Issue of commission of inquiry — Under 
Church Discipline Act, 1840 (c. 86), s. 3 — On 
refusal by bishop to issue letters of request.] — Ex p. 
Dknison, No. 1500, post. 

Exercise by Archbishop of Judicial powers of 
bishop sede vacante.J — See No. 20.S, post. 

C. Visitation. 

108. Provincial Jurisdiction.] — Grange v. 
Denny, No. 204, post. 

Monition for refusing to extract licence.] 

No. 1600, post. 

100. Effect of visitation — On Jurisdiction of 
bishop.]— Lunne V. Dodhon (1661), 3 Halk. 201 ; 
01 E. R. 776. 

Annotation Apld. 11. V. Softer, 11301] 1 K. li. 39G. 

110. Whether subject to appeal.] — Lknevr 
U onaiiTON’H Oahk (1716), ciioc' in L. R. 4 A. & E. 
336. 

Anmftation Royil r. PhillpotlH (1K74), L. R. 4 

A. & K. 207. 

111. Manner of exercise of power — How far 
niaterlal.j — Whoro an Arciibishop has a right to 
visit a dean & chapter, the manner of his visitation 
is not HO material ns to lay a gi'ound for a iircj- 
hibit.ion ; because^ any error or deflect in the manner 
of visiting, may be inmiedied by appeal. — K ildare 
(Bp.) V. Dum.rN (Aiirimp.) (1724), 2 Bro. Pari. 
(?aH. 170 ; 1 E. U. 872. 

AmuitatUms : — Consd. Itc York, Doan (1S41), 2 Q. B. 1. 
Reid. Martin r. Muokoiiorbie (1870). 4 Q. IL 1). G97. 
Mentd. Ulancu. (Jorimrlity 1/i \V\ R. i:i:j ; McGcuth 

r. (leraffhty (180«), l.'i \V. It. 127. 

112. Error or defect — Ground for appeal.) 

— Kildare (Bp.) v. Dublin (Arcjhbp.), No. Ill, 
ante. 

113. Proceedings with view to punish- 

ment.] — The Arciibishop of York, after the passing 
of Church Discipline Act, 1840 (c. 86), cited the 
dean & chapter of York, enjoining them to cite 
the canons, i-egistrar, & olTicem whoso presence 
might be wquii-ed, to appear at a visitation of the 
dean &■ chaiiter, canonically to I'eccive & submit 
to the archbishop's intended “ metropolitical 
visitation, examinations, due corrections,'* etc., 
to exhibit their statutos, etc. if required, pay the 
due procurations, & further to do & receive what 
the business & nature of such a visitation require. 
He also appointed a commissary for holding the 
visitation in liis absence, for correcting & punishing 
by ecclesiastical censures whoever should be con- 
tumacious, for administering articles in writing 
to the dean & chapter, & receiving their present- 
ments & answems, & for adjourning & proroguing 
such visitation from time to time & place, & com- 
pleting &> dissolving the same, &; for doing every- 
thing else appertaining to the nature & quality 
of the said visitation. The visitation was holden, 
& articles of inquiry delivered to the dean & 
chapter, touching the administration of their 
funds, performance of divine service, etc. A 
panon, in reply to an article as to the repair of 


chancels, sent in a statement imputing simony 
to the dean, which was afterwards communicated 
to the dean by a private letter from the com- 
missary. At on adjourned meeting, of which the 
dean had notice, but which ho, unavoidably as 
he said, did not attend, the canon delivered a 
fuller statement of the charge from a paper, 
which was afterwards deposited with the actuary- 
The commissary appointed a day for hearing 
evidence ; & the dean was requested, by letter, 
written at the archbishop's desire by liis secretary, 
to attend meet the accusation. No formal 
articles or libel were ever exhibited ; nor was the 
dean ever cited to answer any charge. On the 
appointed day the dean attended, but disclaimed 
the jurisdiction, obstruct^ed the proceedings, was 
pronounced in contempt, withdrew contuma- 
ciously, & did not appear again. The commissary 
decreed to proceed in pceruim in his absence, 
& heard counsel & evidence on the charge, but 
refused to hear counsel for the dean till he should 
purge his contempt, wliich was not done ; & the 
commissary gave judgment, declaring the charge 
proved, & tliat sentence of deprivation must be 
passed. The archbishop then passed sentence, 
by whicli he recited the above proceedings, & 
adjudged that the dean had committed & was 
convicted of simony, & was in contempt, deprived 
him of the dignity & place of dean, etc., & mon- 
ished him not in future to use the dress or ensigns 
of a dean, on pain of the grealxjr excommunication. 
The visitation w/is then adjourned. On motion 
for a prohibition to the archbishop & commissary 
against proceeding further in the matter of the 
said charge of simony, or executing or giving 
effect to the sentence: — Held: (1) the inquiry 
before the commissary was not a mere incident 
to the visitation, but became a distinct criminal 
proceeding when Hie commissary entered upon 
the examination of proofs, as above stated, with 
a view to punishment ; (2) such inquiry was a 
j “ criminal jiroceeding ” within sect. 23 of Hie 
j above Act, those words not being restrained by 
1 the recital of sect. 1, which mentions only “ pro- 
ceeding in causes for tiie correction of clerks *’ ; 

I (3) an archbishop or bishop, exercising his general 
I authority as visitor of an ecclesiastical body Ac 
I not visiting under the statutes of a particular 
, foundation, acts, not personally, but as judge in 
I a ct., & must follow established forms of process 
, Ac inquiry, at least in hearing accusations with a 
; view to punishmemt ; (4 ) the proceeding in quest ion 
was not within the rtjservation in sect. 25 of the 
i above Act of any authority whicli the archbishops 
; or bishops may exercise personally, & without 
; process in ct. ; (5) the proceeding could not 
, legally be instituted otherwise than as the above 
I Act directs ; (6) a prohibition could not properly 
! have been moved for before the visitor proceeded 
I to sentence ; but it might well be applied for 
afterwards, as the sentence had a continuing 
I operation, Ac as the ct. did not appear to have been 
, dissolved at the time of the motion. Prohibition 
! granted, without calling upon appet. to declare. — 

; Ite York (Dean) (1841), 2 Q. B. 1 ; 114 E. R. 1 ; 
i sub nom. R. v. York (Abchbp.), 2 Gal. & Dav. 
i 202 ; 10 L. J. Q. B. 306 ; 0 Jur. 412. 


Annotaiwna : — as to Jteia. Richards v. Finoher (1873)* 

L. K. 4 A. & E. 107 ; U. r. Oxford, Bp. (1879). 4 Q. li. D. 
245 : Oor r. Hakoa (1890), 15 App. Caa. .fi06. As to (3) 
Folio, Phlllpotta V. Boyd (1875), L. R. 6 P. C. 435. As 
to (4) FoUd. Kx p. DeuiBOQ (1854), 4 £. & B. 292. Consd, 
l*UBey V. Jowott (1863). i Kew Rep. 488; Blane «• 
Qeraghty (1866). 15 W. R. 133. WA. McOeath «. 
Geraghty (1866), 15 W. R. 127. As to (6) OoQld. Worthing- 
ton V. Jeilriea (1875), L. R. 10 C. P. 379. Retd. Whlnton 
V. Rochester (Dean & Chapter) (1849), 7 Hare, 532; 
Read V. Lincom, Bp. (1889), 14 P. D. 88. 
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Sub-sect. 2. — Convocation. 
Constitution.] — See Convocations of the Clergy 
Measure, 1920 (No. 1). 

Relation of Crown to.] — See No. 22, ante. 
Qualification of members — Jurisdiction of arch- 
bishop.] — See No. 270, ante. 

Admission of members — Whether mandamus 
lies.] — See No. 270, ante. 

114. Privilege of members — Protection from 
attachment.] — Pery’s Case (1009), Preem. Ch. 
122; 22 B. R. 1108. 

115. Judicial Jurisdiction — Power to condemn 
false tenets.] — Whiston’s Case (1711), 15 State 
Tr. 703 ; Brod. F. 318 ; subsequent proceedings, 
sub noni. Felling v. Whiston (1714), 1 IJag. 
Con. 433, n. 

.d nnofat ion ft CoDMd. Hr Gorham v. Exeter, Up. (IS.'iO), 
fl Exch. 630 ; Read r. Lincoln, Up. <188«), 14 1*. 1). 88. 

116. Internal admlnlstration|— Whether courts 
of law can control.] — R. r. York (Arckbp.), No. 
113, ante. 

Power to make canons binding on laity.] — See 

Nos. 22, 20-28, ante. 

117. Proctors — Election — Right Tof non-resl- 
dentlary prebendaries to vote.] — Randolph v. 
Mjoian, No. 324, post. 


Sect. 5.— CONSTITUTION OF THE CHURCH 
INTO DIOCESES. 

Sub-sect. 1. — In General. 

118. Creation of bishoprics — Power of Crown.] 

— K. V. Eton Coli.egk, No. 48, ante. 

Cathedral & precincts— Whether extra-parochial.] 

— See Nos. 317, 357, post. 


Sub-sect. 2. — Bishops. 
A. In General. 


I 125. By Crown — Without congd d'dlire.] — 

I OssERiES (Bp.) Case (1020), as repoi*ted in Palm. 

1 22 i 81 E. B. 050. 

I AmwUtiityns : — Bold. Evans & Kifflns i». Askvith (1027), 
I W. Jo. l.^>8. Mentd. I'arkor r. Kett (1700), 1 Ld. Haym. 
; O.'iS ; Kent v. Kent (1734), Leo tevip. Hard. 50 ; Meriton 
I i». Stevens (1741). Wllles, 271. 

I 126. Effect of election — On previous benefices.] 

i — Evans & Kipfins v. Ahkwith (1027), W. Jo. 
j 158; Lat. 31, 233; Palm. 467 ; Noy, 93; 82 
I B. R. 84 ; sub noni. Vaughan v. Ascue, 2 Roll, 
i Rop. 450 ; sub nom. Anon., 3 Salk. 71. 

' Aniwtaiions : — Consd. H. v. CaiiU^rbury, Archbp., [1002] 
2 K. U. 503. Befd. C\>lt Sc (Hover v. Coventry &: Licb- 
tleld. Up. (1616), Hob. 140; R. v. London, Up. (1604), 
1 Ld. Rayin. 23 ; Alston v. Atlay (1837). 7 Ad. Sc El. 
289 ; R. r. Canterbury, Arcbbi). (1848), II (^. U. 483 ; 
R. i’. Eton (?olle{fe (Provost Sc FellowB) Sc (Marko (1857), 
27 L. g. U. 132. Mentd. Uerry v. W'ldte (1662), 

! O. Uridir. 82 ; R. v. LeiKbiou (1708), Fortes. Rep. 173 ; Holt 

! V. Ward (1732), 2 Uarn. K. U. 173 ; R. v. Llslo (1738), 

Andr. 163 ; Wolferstan v. Llnooln, Up. (1763), 2 Wils. 
174 ; (Jrocei*8* Co. v. ( ’unterbiiry, Archbp. (1771), 2 Win. 
Ul. 770 ; Jewison r. Dyson (1842), 6 State Tr. N. S. 1. 

127. .] — Ex p. Tarrant, No. 72, ante. 

128. Effect of consecration — Right to tempo- 
ralties.] - Evans & Kiffinh v. Ahkwith (1627), 
W. Jo. 158; Palm. 457; Noy, 93; l^t. 31, 
233 ; 82 E. R. 84 ; sul} nom. Vaughan v. Ascue, 

2 Roll. Rep. 450 ; sub nom. Anon., 3 Salk. 71. 
Annoiations : — >Reld. Uerry r. Wlilte (1662), (). Uridff. 82; 

Thrtuulneodlo r. IJnuiri (1674), Frwin. K. U. 179; R. r. 
Canterbury. Aivbbp. (1848), 11 Q. U. 483. Mentd. Oom- 
iiiendutiL Cose, Colt & Glover v. C«>ventry & Jjichtlotd, 
Up. (1610), Hob. 140 ; R. r. Jjonflon, Up. Sc Ulrch (1694), 

1 Ld. Rayiu. 23 ; R. v. LelfrhUui (1708), Fortes. Rtn». 173 ; 
Holt V. Ward (1732). 2 Uarn. K. U. 173; R. v. Lisle 
(1738), Andr. 163 ; Groeers' Co. r. Canterbury, Archbp. 
(1771), 2 Win. Ul. 770 ; Alston r. Allay (1837), 7 Ad. & El. 
289 ; Jewison Dyson (1842), 6 State Tr. N. S. I ; 
U. V. Eton College & Clark (1857), 27 L. J. g. U. 132; 
R. V. Canterbury, Andibp.. 11902] 2 K. U. .'>03. 

Cession of previous benefices .] — See Soci. 3, 

Hub-soct. 2, ante. 

Right of presentation to vacant living — Whether 
in new bishop or Crown.]— N<?c Nos. 70, 72, ante. 


119. Whether dignitary of the church.] — 

Boughton V. Gousley, No. 91, ante. 

120. Bishops of the province of Canterbury — 
Who are,] — A bishop of the province of Oantor- 
biiry means a bishop boncficcd in the province 
of CanD*rbnry ; tte the words of tliis Act sliould 
receive the .same literal construction (Hyles, J.). — 
Day V. Peacock (1865), 18 C. B. N. S. 702; lit 
E. H. 620 ; sub nom. Day t. 1*ea(JC)CK, (]obu v. 
Same, Binder v. Same, 34 Jj. J. C. P. 225; 12 
I-.. T. 571 ; 11 Jur. N. S. 428 ; 13 W. H. 717. 
Antujtfdion : — Mentd. llabr r. Uurlow', Hr St. Alary, iHliiurtiiii, 

Uiirlal Fees (1891), Trlst. 149. ^ 

121. Temporalties— What are.] — Bishops’ Tem- 
poralties & Spirititalties Case (1583), Kav. 
52 ; 123 E. R.1007. 

122. Spiritualities — What are.] — Bishops* "1"em- 
poralties &: Spiritualties C’ahe (1583), Sav. 
52 ; 123 E. R. 1007. 

123. Episcopal courts — Nature of.] — Recon- 
ciijATioN Sentence & Service in St. Pai;l’.s, 
No. 1068, post. 

coiporatlon sole.] — See Corporations, Vol. 
XIIL, p. 275, Nos. 49-52. 


B. Appointment. 

(a) In General. 

m. VaUdity— Appointment after 1606.]— Such 
bishops as were m^e dt created after the first 
day of the session of Parliament, 4 Jac. 1, 1606, 
^wf ul bishops. — Bishops’, A Case at a 
COJQ flTTEB (XINCERNINO (1606), 12 Co. Rep. 7 ; 
77 E. R. 1290. 

.-.^llentd. Youna v. Fowler (1639), Cto. (;ttr. 

(1673), 3 Keb. 143 ; Tattle v. 
Orimwood (1820), 4 L. J. O. 8. C. P. 174. 


(b) Procedure. 

129. General rule.) -Evans & Kipfins v. Ask- 
WiTH (1627), W. Jo. 158; Palm. 457 ; Noy, 93; 
I^at. 31, 233; 82 E. if. 84 ; sub nom. Vaughan v. 
Ascue, 2 Roll. Her). 450 ; sub nom. Anon., 3 Salk. 71 . 
AniuttfiiUnis : — Consd. R. r (*aiiU^rl»ury, AreJibp. (1848), 

1 1 g. H. 483. Reid. H. i'. Loiidoti, Up. Sc Ulrch (1694), 
J L«l. Raytii. 23 ; R. v. LuiKbtou (1798), F’orten. Rop. 
173 ; GnMiCPM’ Ci». r. (Jaiifcrbury, Archbp. (1771), 2 Wiu. 
Ul. 770 ; R. V. (JiiiLt4frbiiry, Arc.bhp., 11902) 2 K. U. 503. 
Mentd. ('oiuinciidain C^asc, Golt Sc Glover r. (Coventry Sc 
Lichfield, Up. (1616), Jliili. 110; Uerry r. Wblt.c (1662), 
O. Uridf;. 82 : TbriMulucedlc v. Liiiiim (1674), F'rcciii. 
K. U. 179; Holt r. Wunl (1732), 2 Uarn. K. U. 173; 
R. r. LIhIo (1738), Andr. J63 ; AIhUhi t\ Atlay (1837), 7 
Ail. Sc El. 289 ; Jewinon r. DyHon (1842), 6 Stafxi Tr. N. S. 
1 ; K. V. F]ton (Jollejfo Sc Glaik (1857), 27 L. J. Q. U. 132. 
Whether congd d’dlire necessary.] No. 125, 
ante. 

130. Election by dean & chapter — Freedom of 
election.] — Mountaguk’h (Bp.) Cahf: (1629), 6 
State ^I'r. N. S. 427, n. 

AniuAaiuma : — Retd. R. v. Canterbury, Archbp. (1848), 1 1 
g. R. 483 ; R. V. (*aiit<;rbury, Ai'clibp., I1902J 2 K. U. 5U3. 

131. Objection to election — Power to 

hear.] — Mountaguk’s (Bp.) Case, No. 130, ante. 

132. Confirmation — Duty of Archbishop to 
determine fitness — Whether mandamus lies.] — R. 
r. (’ANTERBURY (ARCHBP.), No. 133, post. 

133. Duty to confirm — Archbishop — 

Whether Judicial or ministerial act.] — (1 ) 11. liaving 
been, in pursuance of hitters missive Sc conge d'Hire^ 
elected Bishop of Hereford by the dean & chapter, 
letters patent issued to the Metrr>p(>litan, c<jmmand- 
ing him to confirm the election Sl consecrate II. The 
Metropolitan appointed comrs. for the puri^ost* ; 
Sl notice of the confirmation, to be performed at 
Bow Church in Ixindon, was published, witli a 
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8c(i, 6. — Constitution of the Church into dioceses: 

Sub-sect. 2, B. jh), C. & D. (a) i. d: ii> l 

citation of oppoBcrs. On the day named in the 
notice, tiie certificate of election was read ; & 
oppoBers were publicly called to appear on pain 
of contumacy. Three clergjmien, two of them 
holding beneflccB in the diocese of Hereford, 
then offered to appear, claimed to put in a libel 
or plea, stating objections to the coniinnation, on 
the grounds that H. had published works repug- 
nant to the doctrine of the Established Church, 
& had been therefore censured by the University 
of ^ Oidord. The conu*a. refused to hoar the 
objections, & confirmed the election in the form 
usual where no opposition is made. A rule nm 
having been obtained, on behalf of the objectors, 
for a mandamus to the Metropolitan or his vicar- 
general to hear the objections : — Held : the 
objections could not bo hoard, 25 Hen. 8, c. 20, 
m^ing it imperative on the Metropolitan to con- 
firm without taking cognisance of such objections ; 
(2) if the objections ought to have been heard, the 
cose was one in which a mandamus ought to liave 
issued; (3) the confirmation of a bishop is a 
merely ministerial, & not a judicial, act ; & there- 
fore no one has a right to appear & oppose such 
confirmation. — li. v. Canterbury (Arohbp.) 
(1848), 11 Q. B. 483 ; 6 State Tr. N. S. 409 ; 
Oripps* Chui’ch Cas. 69 ; 17 U. J. Q. B. 252 ; 10 
L. T. O. S. 326, 304 ; 12 Jur. 862 ; 12 J. P. Jo. 
71, 86, 101 ; Jebb’s Kepoi-t, 1 ; 110 E. li, 657 ; 
sub nom. He Hampden (liORO elbcjted Bp. op 
Hereford), 5 Notes of Cases, Supp. 18. 

AnnottUuniH : — As <o (1) Folld. II. v. Oiiiiterbiiry, \rc.hbp., 
|190*il 2 K. li. 503. Grncrallu,iSoxi^. li. v. (Jaiii^rbiiry, 
Arohbp., I19U2J 2 K. li. 503. HentdTExetor, Up. v, PiiHt, , 
& Ciim4)rbury, Archbp. (1850), 11 Jnr. 876 ; XL t>. CojiUt- : 
bury, Archbp. (1850), 0 K. 8c li. 540 ; R. v. Oxford, lin. ^ 
(1879), 41 L. T. 122 ; lield v, Uincolu, Dp. (1889), 14 P. 1). 
88 ; I’oiilten v. Moore, [1915J 1 K. B. 400. 

134. Commissioners of Archbishop 

of York.] — lie Manciikhteb (Bp.) (1848), 6 Notes 
of Ciises, Supp. 9. 

Annotaii4>iis .’—■IMd. 11. r. ("anU^rbnry, Arohbp. (1848), 11 
g. D. 483 ; It. V, Canlcrbiiry, An-hbp., IJ902J 2 K. li. 603. 

186. Objections Power of Archbishop 

to hear objectors. ]--(!) (i. having been, in pur- 
suance of letters iniHsive &; cotigc d*elirc^ elected 
Bishop of W. by the dean & eliaptcr, letters 
patent issued to the Archbishop of C. dinicting 
fiiin Id confirm consticrate U. Thereupon 
a cltatlou of oppcKsers was issued, & notice of 
objections in writing was ordered to be given 
before a certain dati% a day prior to the day 
fixed for confhmation, the Vicar-General sat 
in chambers t4> consider such objections bt‘foro 
proceeding with the confirmation. The objeoUons 
handed in alk^.gtnl that the bishop-elect h»id com- 
mitted ecclesiastical offences & had publislied 
false doctrine, ha<l thereby contravened the 
articles of religion, & that ho was by reason of 
such publications unfit to bo entrusted with the 
care Ac su}Kirintendence of a diocese ; that ho was 
not a prudent Ac discreet man, Ac not at all a fit 
Ac proper person to fill the office of bishop, by 
reason of certain passages in his published works ; j 
Ac, further, tliat he had been a member of certain j 
societies mentioned in the objections. The Vicar- 
General, after considering the nature of the objec- j 
tions, declined to hear any of the opponents in j 
support of them at the confirmation, £, when ho • 
sat in ct., after taking tlio names of tlio objectors, I 


gave his decision that they were not objections 
which he could entertain, Ac he thereupon proceeded 
with the conffnnation in the usual manner. Buies 
nisi having been obtained on behalf of objectora 
for a marSumus to the Archbishop of O. or his 
Vicar-General to hear the objections : — Held : the 
Vicar-Qeneral was right in not entertaining objec- 
tions of this kind. 

Semble : (2) a mandamus wUl not lie to the 
archbishop to compel him to inform his mind as 
to the fitness of the bishop-elect before he proceeds 
to confirmation. 

(3) The practiCQ of requiring written notice of 
the objections to be presented before the actual 
ceremony of confirmation is a proper one. — B. v. 
Canterbury (Arohbp.), [1902] 2 K. B. 603 ; 
71 L. J. K. B. 894 ; 86 L. T. 79 ; 60 W. B. 348 ; 
18 T. L. B. 300 ; 46 Sol. Jo. 282. 

Annotations : — Oenerally, Mentd. Thomas v. lYltcliard, 
11903] 1 K. B. 209 ; Re Letters Patent No. 130, 207, Re 
Carbonit Akt., [1923] 2 Ch. 504. 

136. Objection on grounds of 

doctrine.] —R. v. Canterbury (Archbp.), No. 
135, ante. 

137. Power of Archbishop to require 

notice In writing.] — R. v. Can^perbury (Arohbp.), 
No. 135, ante. 

138. Effect of.] — Temple’s Case 

(1869), Times, Dec. 9; cited in 1 Pliillim. Eccl. 
I^aw, 2nd od. at p, 42. 

Annotation : — Be!d. II. v. Canterbury, Archbp., [1902] 
2 K. D. 503. 

189. Form — Whether customary form 

obligatory.] — Temple’s Election Case (1869), 
Times, Dec. 9 ; cited in 1 Phillim. Eccl. Law, 
2nd od. at p. 42. 

AnnoiatUm : — Reid. R. t% Canterbury, Arclibp., [1902] 2 
K. B. 503. 

C. Translation. 

140. Procedure — Same as on creation — Except 
consecration.] — Evans Ac Kiffins v. Askwitu, 
No. 129, ante. 

D. Powers, Duties ct: Privileges. 

{a) Powers. 
i. In General. 

141. Exercise of powers out oi diocese — In 
London.] — Knolls v. Dobbins (1023), Palm. 306 ; 
81 K. B. 1126. 

142. Power to bind successors — Covenant to 
pay all charges — Whether land tax Included.] — 

Blandfoud (Marchioness) r. Mari^borough 
(Dow'Ager Duchess) (1743), 2 Atk. 542 ; 26 

E. B. 725. 

Annotations: — Consd. Tyrcoimell v. AncaHter (1754), Amb. 
237 ; Floyor v. Bankce (1863), 3 Do G. J. & Sm. 306. 
Bald. Londonderry v. Wayne (1763), 2 Eden. 170. Mentd. 
Ptiillips V. James (1865), 3 De G. J. & Sm. 72. 

By grant of or appointment to office.] — 

See Nos. 173, 2048, post. 

143. Execution of documents — By seal — 
Whether own seal necessary — ^Letters of institution.] 
— CoRT V. St. David’s (Bp.) (1031), Cro. Car. 341 ; 
79 E. B. 899. 

Annotation: — Mentd. Strother v. HutcblnHon (1837), 4 
Jlinir. N. C. 83. 

144. Signature by stamp — Dilapidations 

order.] — Db Beauvais v. Green, No. 3673, post. 

145. As to vacant living — ^Duty ta fill.] — Com- 
MBNDAM Case, Colt Ac Glover r. Coventry Ac 
Lichfield (Bp.) (1617), Hob. 140 ; Moore, K. B. 
808 ; 80 E. B. 290 ; sub nom. Colt v. Glover, 


PART III. SECT, 6, SUB-SECT. 8.— 
D. (a) I. 

d. Churrh conveued to tmsters — 
Punhwes connected with Vhnrcit of 


England — Jurisdiction of colonuU i poses in com 
bishop.}— ‘X bishop of the Ohuioh ot i of Ithurland. 


bishop .^ — ^A bishop oi the Uhuioh oi 
South Afrioa has no Jurisdiction in 
or over a chuzeh in that colony con- 
veyed to trustees for ecclesiastical pur- 


of Ithurland. — Murbiman (Bp. of 
Graham V i Town) i*. Williams (1882), 
51 L. J. P. C, 95,-~3. AF, 
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^ Colt’s Care, Jenk. 

300, Ex. Oh. 

r. Worcester, Bp.. Jcrason & 
P*ildey (1670), 1 Mod. Rep. 276 ; R. r. London, Bp. & 
l^OMter (1694), ^mb. 300 ; Bellamy v. Burrow (173ft), 
K* 'Volferaton v. Llnooln, Bp. (1763). 
I Wilfc 174 ; Mirehouse v. RenneU (1833), 7 All. N. S. 
241. Men^ Soott (1662), O. Bridff. 229 ; 

18 : Thomas v. 
85; Shatter p. Friend 
Hombee (1691), Freem. 
K. B. 331 ; Haroourt v. For (1692). 4 Mod. Rep. 167 : 

1* TJiomby v. Fleetwood (1720), 1 Stra. 
318 , Roe d. Berkeley v. York. Archbp. (1805), 0 East, 
86 : Denn v, Koake (1826), 5 B. & C. 720 * Osirood v 
Nelron (1869), 10 B. & 8. 119 ; Rnmsoy o. Nlohoff'^lT, 
W R*^63?' ”• I-ondon Corpn. (1882), 30 

14®« Undertaking not to flU.] — Com- 

MENDAM Case, Colt & Uloveb v, Coventry & 
Lichfield (Bp.) (1017), Hob. 140 ; Moore. K. B. 
898 ; 80 E. R. 290 ; /tub nom, Colt v. Glover, 
5 »w)m. Colt’s Case, Jonk. 

300, Ex. Ch. 

R. v. Worcester, Bp. Jevason aSc 
Hinkley (1670), i Mod. Rep. 276; R. v. London, Bp. & 
Lancaster (1094). Comb. 300 ; Bellamy v. Burrow (173ft), 
• Wolforstan v. Lincoln, Bp. (1763), 
174 ; Mirehouse v. Ronnoll a833). 7 Bll. N. 8. 
241. Mentd. Manbv Rnnff. /lAAQl n Tlnldo. •J'tJlU • 


ool ; uurcouru e. r ox 4 Mod. Kep. 167 ; Owen 

V. Saunders (1690), 1 Ld. Raym. 168 ; Roynoldson v. 

Blako (1696), ILd. Raym. 192 ; Colo r. Hawkins (1717), 

1 btro. 21 ; Thornby v. Fleetwood (1720), 1 Stra. 318 ; 

Roe d. Berkeley v, York, Archbp. (1895). 0 East, 86 ; 

*^20 ; Ostcood V. Nelson 
^ » Rumsey v. Nicholl (1877), 2 

UP. D. 179 ; Robarts v. Loudon Corpn. (1882), 30 W. R. 

147. To determine que$tion of title — Place 
of lecturer.] — St. Bartholomew’s (Oiiurcii- 
WAIIDENS) Case, No. 104, ante. 

148. To sit in own consistory court.]— A bishop 
inay sit when he pleases in his own ct., but tlie 
vicar, chancellor, shall have fees (Holt, C..T.). — 
Gibbons v. Cloyne (Bp.) (1706), Holt, K. B. 
599 ; 90 E. R. 1232 ; sub nom. Cloyne (Bp.) v. 
Gibbons, Holt, K. B- 002 ; 11 Mod. Rep. 02. 
^nnoia/ion Held. R. v. Tristram, [1903] 1 K. B. 816. 

149. To hold ecclesiastical courts.] Recon- 
ciliation Sentence & Servtcpj in St. 1>aul’r, 
No. 1008, post. 

150. To pronounce sentence of reconciliation — 
After pollution of church.] — Re Reconciliation 
Sentence & Service in St. Paul’s, No. 1008, 
post. 

151. To licence proprietary chapel for marriages 
— Rector of parish not concurring In application.! — 
ISx p. Gray (1897), 13 T. L. 11. 400, C. A. 

152. Validity of acts of bishop de facto — 
Judicial Acts.] — All judicial acts, as admissiunH, 
institutions, certifleates, etc., done by a bishop 
de fa^ only, are good ; but not voluntary acjis 
injurious to the succt^ssor. — O’Brian v, Knivan 
(1019), Cro. Jac. 652 ; 79 E. R. 473. 

Eefd. Parker v. Kett (1701), 12 Mod. Rep. 

466. Mentd. Kent v. Kent (1734), 2 Bam. K. B. 441. 

153* Voluntary acts Injurious to successor.] 

— O’Brian v. Knivan, No, 152, ante. 

164. Control by temporal courts — Waste.] — 
The Ct. of Common Pleas has no power to issue 
an original i^t of prohibition to restrain a bishop 
from committing waste in the possession of his 
see ! at least at the suit of an uninterested person. 


Semble: that no ct. of common law has that 
power, ^u. : if the Ct. of Chancery has not ? 

1 consider the bishop as having, to certain 
purposes, a fee simple in his bishopric ; but ho 
is seised to a special intent, as a public officer for 
public trusts (Rooke, J.). — Jefferson v. Durham 
(Bp.) (1797), 1 Bos. & P. 106 ; 126 E. R. 804. 
AnTiotationB : — Consd. Wither v. Wlnoheater (Dean & 
Chapter) (1817), 3 Mor. 421 ; Horrinir v. St. Paul (Doan Sc 
Chapter) (1819), 3 Swan. 492. Refd. Rosa v. Adcook 
(1868), L R. 3 C. P. 055. 

Of bishop’s visitatorial powers.]— Sub- 

sect. 2, E. (d)f post. 

ii. Disciplinary Poivcrs, 

155. General superintendence of clergy In 
diocese.] — (1) The chancellor of the diocese of 
London is not invested with authority to grant 
licenses to lecturers. (2) The bishop has the 
general suporintondenco of the clergy within his 
diocese, & no one without his permission cun 
perform the clerical functions within such diocese. 
— Smith v. Lovegrovb (1765), 2 Lee, 102. 
AniwifUionn : — Aa to (1) Retd. Down & Connor & Dromoro 
(Lord Bp.) V. Miller, Hamo v. Potter (1861), ft L. T. 30 ; 
Martin V. Mookoiiochlo (1879), 4 Q. B. D. 697 ; fcJt. Alban’s, 
Bp. V. FllUngham. 11906] P. 103. 

160. Licence to officiate — ^Necessity for.] — 

Smith v. Lovegrovb, No. 155, ante. 

167. Unbeneficed clergy.] — 

Trbbbc V. KEirn (1743), 2 Atk. 498 ; 20 E. R. 
700. 

Annotaiifma : — Refd. Banioa v. Shore (1840), 8 Q. B. 040; 
Down Sc C/’oiiiior Sc Dromoro, (Lord Bp.) v. Millor, Same 
V. I’otter (1801). 5 L. T. 30. Mentd. Jtc Raiuea (1840), 
Cr. Sc Ph. 31 ; Maokonoehlo v. Ponzauoo (1881), 0 App. 
Caa. 424. 

168. Lecturer.] — St. Bar- 

tholomew’s (Ghurchwardens) Gase, No. 104, 
ante. 

169. — Determination of lioenoe— By 

revocation — Whether appeal lies.] — Sedgwick v, 
Manchester (Bp.), No, 20S0, post. 

See^ also. No. 101, post. 

160. Power to take proceedings against clergy — 
Under 13 EUz. c. 12, s. 2 — For maintaining false 
doctrine.] — Dx p. Denison, No. 1500, post. 

161. Under Pluralities Act, 1838 (c. 106), 

s. 98 — Revocation of curate’s licence — ** OgOd 
reasonable cause.”] — The Ct. of Q. B. will not 
intcpforo by prohibition, unless it is plain that tlie 
ct. against whicli the prohibition is prayed is 
exceesling, or is about to exceed, its authority. 

Semble : th<} ruUj ] prohibiting ecclesiastical cts. 
from taking cognisance of matters triable at com- 
mon Jaw, does not applv to the statutory powers 
of th(! bishops & archbishops over ourat/Cs^ licence's 
under alwjve sect . — lie Sinyanki (1804), 12 W. It. 
825 ; avh nom. Ex p. Hinanki, 28 J. P. Jo. 325. 

162. Under Pluralities Act, 1838 (c. 106), 

s. 77 — Divine service omitted or inadequately per- 
formed.] — (1) It is not competent to a clerk in 
holy orders, haying two churches in one beneliccj, 
to perform divine service in one only at his own 
discretion ; it is his duty to perfointi a service 
every Hunday in each church. 

(2) Sect. 109 of above Act, which enacts that 
in every case in which jurisdiction is givtm by the 
\ct to the bishop of the diocese for the purposes 
thereof, Sc the enforcing the due execution of the 
provisions thereof, all oilier Sc concurrent juris- 
diction in i*e8pect thereof shall wholly cease, will 
not apply to prevent the bishop instituting pro- 
ceedings against a benoOced clorg^yman, under the 


PART III. SECT. 5, SUB-SECT. 2.— 
D. (a) ii. 

, «. Itishop enforcing obedience — With 
Old of dvil etmrUA--UeJd: though 


tho Ictien patent from which iho 
Bishop of (..'oliimbla derives his 
autborif y do not cfiufcr upon him any . 
effective coercive Jiirlsdh;Uon over hw j 


clergy, ho could still enforce obodleiico 
by iiaving recourse to Uh< civil cts. — 
British (Columbia (Br.) v. <;iiii)<ir 
(1874), 1 B. O. It. pt. I, ft.— CAN. 
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Sect, 6. — Cmiatiluiion of the Church into dioceaen: 

Sub-aecU 2, D. (a) Hi. & iv., (6) d: (c) d: 

Church Discipline Act, 1840 (c. 80), for omitting 
to perform, or provide for the performance of 
public divine service in a consecrated building 
within his ])arish ; the provisions of the 1838 
Act, 8. 77, only applying to cases where the ser- 
vices of any benefice have been inadequately 
performed, not where they have been omitted 
altogether. 

(3) Although an incumbent of a parish has a 
right to object to the consecration of a building 
within his parish, if the bishop overrules such 
objection, & proceeds to consecrate the building, 
such conseci'ation will not be invalid by reason of 
the dissent of the incumbent. 

(4) Act of Uniformity, 1002 (c. 4), docs not 
apply where iliere are two churches in the some 
parish, so as to require the incumbent to perform 
morning & evening service in each of them every 
Lord’s I)ay, & the words of sect. 2 of that Act 
“ every dhurch, ('hapel, or other place of jmblic 
worship within this I’ealm of England,” must be 
read, “ in each Cliurcli ” for which there is a 
minisU^r. 

(5) 'riie jurisdiction given exclusively to the 
bishop by sect. 109 of 1838 Act, has rt'ifercjnco 
only to proceedings taken under that Act, does 
not oust the general jurisdiction of the Ecclesi- 
astical (H». for an ofTeiice committ<?d agaimd the 
Common Ecclesiastical Law. 

(0) Qu. : wh(>iher the refusal to perform service 
in one of two 01101*01108 in a parish is an in- 
adequate pei*formanco of ecclesiastical dities 
within the meaning of sect. 77 of 1838 Afjt. — 
Ruoa V. WiNCiiRSTBR (13i».) (1808), L. II. 2 P. C. 
223 ; 5 Moo. P. O. C. N. S. 313 ; 38 L. J. Eccl. 
23 ; 10 L. T. 678 ; 33 J. P. 769 ; 17 W. H. 235 ; 
Ifi B. K. 633, P. C. ; afftf. H. (I. sub nom. Wjvchem- 
TER (Bi».) r. Hugo (18«8), L. Jl. 2 A. & E. 247. 
AnwiiatUm : — (Jrturallu, Mentd. MackoiioctiJo r. Poiizanoo 

(IKSl), 0 Gub. 42 i. 

163. Exercise of power — Discretion to 

exercise — Clerk accused of ecclesiastical offence.] — 
Julius v. Oxford (Lord J3r.), No. 1501, post. 

164. — Addition to cathedral 

ornaments -Whether appeal lies.] — A u-.croi-"t v, 
]x)NDON (TiORD Bi*.), LmirroN v. London (Tjord 
lip.), No. 1.555, post, 

166. — What amounts to-— Refusal to 

Issue letters of request.] Denison, No. 1500, ! 
poat. 

100 . _ .. Disqualification by patronage — 

Alternate right of presentation.] — Uosp., the 
rector of two united parishes in Jjondon, was 
represented by throe parishioners to the lilshop 
of Tjondon under Public Worship Uegiilation Act, 
1874 (c. 86), B. 8, for breach of the provisions of 
that sect. J^roceeditigs wt»ro duly taken under 
sect. 9 against resp., who neither appeared nor 
answei'cd tliroughout, & was adjudged guilty & i 
condemned in costs. Afterwards an inhibition 
from the Arches Ct., issued against resp., in conse- 
quence of w^hich he was prevented from ministering 
in his chureh ; ^ the livings were subsequently 
sequestrated for the stipend of the curate appointed 
by the bishop, & notice to tax Uie costs was served 
upon resp. After the adjudication, but before 
the inhibition & sequestration, resp. discovered, 
as the fact was, that the patronage of the Dean 
& Chapter of St. I’aul’s who had instituted him 
(the presentation at that time alternately belong- 
ing to them & to the Arclibishop of Canterbury), 
had been since transferred by Ord. in Council to 


the Bishop of Ix>ndon ; so that the right to present 
to the joint living would fall to the archbishop on 
the next vacancy & to the bishop on the vacancy 
after. About ten months after the adjudication, 
& about six months after resp.’s discovery con- 
cerning the patronage, resp. applied to the ct. for 
a prohibition from further proceedings to the 
Arches Ct., on the gi*ound of no jurisdiction ; — 
Held: ( 1 ) the bishop of London was patron of 
resp.’s benefice within the meaning of sect. 16 
of above Act, & was thereby disqualified from 
acting in relation to the representation under 
sect. 9 ^ (2) the initiatory proceedings essential 
to give jurisdiction to the Ct. of Arches were, 
under the circumstances, contrary to the statute, 
& void ; & the ct. had no jurisdiction to hear or 
adjudicate on tlio representation ; (3) resp. was 
entitled to have the rule for prohibition made 
absolute. — S erjeant v. Dale* (1877), 2 Q. B. D. 
668 ; 46 L. J. Q. B. 781 ; 37 L. T. 153 ; 41 J. P. 694. 
AnnoUdi(mH As /o (1 ) Refd. Tolputt v. Molo, [191 1 ] 1 K. B- 
87. A8 to (3) Reid. Toomer v. L. C. & D. Ily. (1877). 

2 Ex. ]). 45U. Generally, Mentd. UudHon v. Tooth (1877). 

3 Q. B. D. 46; Dale’s Coho, Enracrht.’H C)aso (1881), 6 
Q. B. D. 370 ; Combo v. Do La Boro (1882), 22 Ch. D. 310. 

167. Whether decision subject to 

appeal — Revocation of licence.] — Sedgwick v. 
Manchester (Bp.), No. 2680, post. 

168. .] — Allcroi-'t V. London 

(IjOrd Bp.), Lighton v. IjONDON (IjORD Bp.), 
No. 1655, post. 

iii. Fuculiiea. 

169. For what purposes granted— Constitution 
of select vestry.] — ( 1 ) On an issue whether a chundi- 
warden ought to be elected by the select vestry, a 
record between a former churchwarden & anotlun* 
person is admissible evidence. 

( 2 ) If in pleading, it is stated, that from time 
immemorial there had been a select vestry com- 
posed of a certain number of select persons,” it 
IS incumbent on the party making that averiiumt 
to prove that the vestry has consisted of a definite 
numb(*r. 

(3) 80 if it ha<l been stat-cd that the vt‘stry was 
composed of a certain select number of piM’sons 
comme setMc. A select vestry cannot be con- 
stituted by a faculty from the bishop. — Berrv 
V. Banner (1792), Peake, 212, N. P. 

Faculties for burials.] —Ncc Buriat., Vol. VII., 
pp. 528-,530, No. 87, 89, 90, 93-96 98-100. 

Faculties for erection of monuments.] -See 
Burial, Vol. VII., p. 532, Nos. 121, 125, 129. 

iv. (f rants U7id Appointments. 

170. What offices may be granted — Ancient 
office with fees.] — Ely’s (Bp.) (Use (1568), 2 
Brewnl. 137 ; Cro. Car. 48 ; 2 Burn’s Eccl. Law, 
9th ed., p. 379 ; 2 Phillim. Eccl. Law, 2nd cd., 

р. 918 ; 123 E. R. 859 ; sub nom. Hawse v. Ely 
(Bp.), Ben. 182 ; siA nom. Halt. r. Ely (Bp.), 
Ley, 78 ; sub nom. Howse v. Ely (Bp.), Moore, 
K. B. 88 . 

Anw4ations : — Oonid. Geo r. Frccdloiid (1020), Cro. Gar. 
47 ; Trelawny v. Wliichcstor, Bp. (1757), 1 Burr. 219. 

171. Confirmed by dean & chapter.] 

— A grant by a bishop, etc., of an ancient office 
wdtli the ancient fees only annexed, if confirmed 
I by the dean A chapter, is not restrained by 1 Eliz. 

с. 19 ; but he cannot grant a new office, nor add 
new fees to old offices, except they be necessary ; 
nor can they grant offices in any manner not 
warranted by usage. — Gee r. Freedland (1626), 
Oo. Car. 47 ; 70 E. R. 645 ; sub fiom. Chestf.r 
(Bp.) V. Freeland, I^ey, 71. 

Annatatums : — Refd. Young v. Fowler (1639), Cro. Gar. 
555 ; Thrcadneedle r. Liiiuni (1674), Freem. K. B. 179 ; 
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Ridloy V. Powuell (1675), Froom. K. B. 304 ; Trclawny 
V, Wlnohestor, Bp. (1757), 1 Barr. 219. Mentd. ('huroh- 
man v. Harvey (1757), Amb. 335 ; Korriaou i\ Colo 
(1807), 8 East, 231. 

See, alsOf No. 173, post, 

172. ,] — Bishops may grant ancient 

offices with the ancient fees. — T relawny v. 
Winchester (Bp.) (1757), 1 Burr. 219 ; 1 Keny. 
250 ; 07 £. B. 281. 

173. Office formerly granted to one — 

Grant to two.] — (1) In a writ of second deliverance, 
deft, pleaded a i^ant by J., Bishop of 8., to G. 

& himself for their lives, of the office of surveyor 
of his manors with a rent-chai'ge, which grant was 
confirmed by the dean A& chapter ; that the 
office was an ancient office used to be granted, 
etc. to such pei'son or persons us the bishop should 
please. Pltf. pleaded in bar 1 Bliz. (c. 10), 
that the office, etc. used not to be gi*anted but 
for thtj life of one, & thereforcj the grant of J., 
late Bishop of S., Avas void, liesolved : The 
averment in the avowry that the office is an ancient 
office, is too general & uncertain. (2) The grant 
of the oflicc for two lives is void against the 
siic(;cssor by the above Act. (3) At common 
law bishops with the consent of the chapter, 
might by their charters of feoffments, grants, or 
leases, bind their successors. 32 Hon. 8 (c. 28), 
has charged the power of tiio bishop, for by this 
Act he may make a lease for 21 yeara or thre(i j 
lives, & the bishop alone may so lease by deed , 
indented following the limitations of the statute. 

(4) A grant by the bishop contrary to 1 Eliz. 
shall bind himself though not liis successor. The 
grant with the ancient fee of an ancient & neces- ! 
yary office is exempted out of the general restraint 
f)f 1 Eliz. But where such office has been granted 
to one, a grant to two is not out of the general 
restraint. The grant of any ancient office to one 
with the ancient fee by a bishop, shall not bind 
the successor unless conilrmcd by the dean & 
chapter, for such grants remain at the common 
law. — S aijsbury’s (Bp.) Case (1013), 10 (Jo. Bep. 
58 b ; cited in Hob. 44 ; 77 B. U. 1013. 

AnnoUdiim.8 : — Ah to {\) Reid. II. v. Trinity IIouho (1662), 

1 Kob. 331. Ah to (2) Reid. Ooo r. Fruodluiid (1626), 

Cro. Car. 47. Ah to (3) Refd. Thrt^adneedlo v. Miuirii 

(1674), »oom. K. B. 179. Ah to (4) Conid. Uoo v. Frued* 

land (1626), Cro. Car. 47 t Trclawny v, WinchcKtcr, Bi». 

(1757), 1 Burr. 219. Reid. Yoiiiitf r. Fowler (1639), (Jro. 

(’ar. 555. Onurally, IMd. Walker r. Lunib (1632), (>»>. 

Car. 258 ; JUdlcy v. l*o\vncn (1675), Frecin. K. B. 394. 

Mentd. Evans v. Ai^nltlio (1628), Palm. 457 ; Maiiby v. 

Wcott (1060), 1 Lev. 4 ; Sharpo v. Bechonowc (1688), 

2 Lut. 1249 ; l»liillip8 v. Smith (1718), 1 (Join. 279. 

174. When binding on successor — Lease 

for twenty-one years or three iives.]— S alisbury’s 
(Bp.) Case, No. 173, ante, 

175. Confirmation by dean & chapter.] 

— Salisbury’s (Bp.) Case, No. 173, ante. 

Sec, also. No. 171, ante, 

176. New office — With fees.] — Elys 


Prayer. — Bead v. Lincoln (Bp.) (1880), 14 P. D* 
148 ; (54 L. T. 149 ; Boscoe’s Bep. 43. 

(r) PrivUc{/es, 

180. Defamatory matter in charge to convoca- 
tion.] — The charge of a bishop to his clergy in 
convocation contained defamatory matter m 
it‘8pect of a layman in the diocese who had publicly 
attacked tlie conduct of the bishop, & the char^, 
by authority of the bishop, was aft*erwapdfl pub- 
lished in a local newspaper : — Held : bc^h the 
chai'ge & the publication wero privileged com- 
munications, if made bond fide, & for the purpose 
of vindicating the conduct of the bishop.*—- 
Laughton v, Sodor & Man (Bp.) (1872), L. B. 4 
P. C. 495 ; 9 Moo. P. C. 0. N. S. 318 ; 42 L. J. P. G. 
11 ; 28 L. T. 377 ; 37 J. P. 214 ; 21 W. B. 204 ; 

Conid. Adam r- 

J f I VIU 1 1 A. <1. 73* NoVill V. 



(Bp.) Case, No. 170, ante, 
177. .] — Gee 


V. Freedland, No. 


171, aide, 

178. Addition of new fees to oid office - 

Where necessary.] — Gee v, Freedland, No. 171, 
ante. 

Lee' of advowson appendant to bishopric— 
Lengti ’ term.] — See No. 2048, post. 

(b) Dvties. 

179* To observe rubrics — When officiating in 
communion service.] — The word minister in the; 
rubrics relating to the administration of the Holy 
Communion must be taken to include a bishop, 

a bishop officiating as minister in the service of 
Holy C'ommunion is bound to celebrate it in the 
order U form prescribed by the Book of (Jommon 


X. Li. IV. 2X0. 

Privileged communication generally, f^cc Libel 
& Slander. 

As Peer of Parliament.]— /SYc Parliament. 

E. Visitatorial Powers, 

{a) In General. 

181. Power to visit — Whether commission 
under great seal necessary.] — 11. v, Bastwick, 
Burton & Prynn (1037), 3 J^tato Tr. 711. 

Annotation : — Mentd. Fanlkuor v, Lltchflold (IBlo), 1 llob. 
Keel. 184, 

182. Extent ot Jurisdiction -Royal palace.J - 

NYBitFOBD’s Case (1314), 3 Co. Inst. 141 ; smo 
worn. Nbybrford’s Case, Prynne’s Parliamentary 

A.-o. i>. *.h,? 

290 ; Combo v. Do La Boro (1882), JJ Cli. D. 316. 

See, fjenerally, Constitutional Law, Vol. XI., 
i pp. 519, 52(). 

I Royal foundation.] Sec No. 87, ante, 

I Peculiars.] — See Sub-sect. (5, post. 

133 . Benefice appropriated to the dean & 

! chapter.]— Although a beiwdice is appropriated to 
i a prior, or a d(^au & chaptcT, yet tJie bishop may 
' visit, to see how the churoli is served, etc. & for 
i contumacy, may proceed to suspension ab qffwio 
' et beneficio . — Harrison v. Hublin (Arcubi*.) 
I (1713), 2 Bro. Pari. Cas. 199 ; lU Mod. Bep. 08 ; 

Annotalions : Boyd r. Phlllbotts 

A. & K. 297 ; Mookoiiocliio v. I'oawirwio (1881), 6 Aiiji. 

! C'uH. 424. 

184 . Representatives of deceased pre- 

bendaries.]— K. V. Durham (Br.), No. 201, post. 

185. Cathedral church — In respect of 

fabric.]— Upon a reredos erected for puroosc of 

I decoration in Exeter cathedral by the dean At 
cliaptor of Exei^jr were sculptured representations 
i in high relief of the Ascension, the Transfiguration, 
At the Descent of the Holy Ghost on the Day of 
Pentecost, with figures of the Apostles delineated 
08 forming part of the connected representation 
i of the histfjrical subject. On each side of the 
1 reredos, as finials to its ai*cliitectural fonn, was a 
separate figure of an angel. 'The Bishop of Exeter, 

I at a visitation of the cathedral of the dean At 
I chapbjr, held the structurfj to be illegal. At ordered 
i it to be removed iSeld ; (1 ) although the bishop, 
as ordinary in the exercise of his visitatorial power 
i ovc*r the cathedral church of Exeter, cannot at 
1 his discretion order any alteration in Its fabric, it 
! was within his jurisdiction to find that the sculp- 
' turtJ had iw^en unlawfully erected, At on tliat definite 
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'L 6. CotmiUuiton of ihc Church into dioceses: 
S^ect. 2, E. (g), (6) , (c) <fc (d) 

legal ground to order its removal ; (2) the structure 
was not illegal, & so much of the decree of the 
Court of Arches aa reversed the order of the bishop 
directing its removal must bo affirmed. 

(3) Senibje : a faculty is not necessary for an 
alteration in the fabric of a cathedral church. — 
l^inuLPOTOS V. Boyd (1876), L. K. 0 P. C. 435 : 

w ^ '• 244 5 23 

W. It. 491, P. 0. ; previous proceedings, sub nom. 
Boyd v. Philu^otts (1874), L. R. 4 A. & E. 207. 

to (2) Consd. liidadalo v. Clifton (1877). 
^ fcit. hawrwnco, Plttlngtoii (1880). 6 P. D. 
Bp. (1880), 24 Q. B. D. 213 : St. John, 
etc.) V, St. John, j^’eudlebury 
(PariHhlonors). 11895] P. 178; Great Bu^dfloid (Vl<^ 
« ^11 IntoreBt, 11897] P. 185; Paigntou (Vicar) 

w. All Havli« IntorcHt, (1905] P. Ill; Markliam v. 
Shirobrook OvcrticorH. IIOOO] 1\ 239. Refd. HughcB 
2 V- Allcrrrft i>. S)ifdou 

Bondon (Lord Bp.), 11891] A. C. 
Jim®. * hV* Bp.. Lcight<ju*H CaHo, (1891] 2 Q. B. 

Tlmborlilll (Vbsar. do.) r. 
St. John the Baptist. Oiinborlilll (licctors, etc.), 11895] 
huftlni/ SiiIToik (Hector, etc.) v. Barsham, 

Suffolk (I'arlshioncrs). [1890] P. 250 ; Jtc St. Mark’s 
Marylobono lid., St. Mark’s (Vlwir) v. St Mark’s 
(ParlsWonorH), I1898J J». 114 ; Koiislt v. St. Kthelbnwa! 

P. 80 : lie St. Ansolm, Plimer, 
Hinde, [1903] 1*. 221 ; ]te 
//f nVJSJjf i*- 2»» ; Wimbledon 

Mark’s. Wimble- 

**L^Jb I*"'*") 1. 107 , St. John tfic Kvnnirclist. Clovedon 
S All Having Interest, [1909] 

« m/ (Vicar & Churchwardens) 

’nShii S Common (inhabitaiitfe;, [1909] P. 24.5; 

Oumov. IC«ann. riliini A t* ui;:. w-’m 



BowLn Srr’xT’tulloi “1. 30b. “““• 

180, Extent of visitatorial powers — Appoint- 
ment of canon residentiary pro tempore. i — Pro- 
hibition issued to the Bishop of Chichester, who 
claimed a nght te present by lapse under pretence 
of his visitatorial authority to the office of a 
canon residenti^y of his church, it being a free- 
hold oitlce, ^ tJie right of election thereto in the 
dean & chapter. Qu. : whether, in case the dean 
Ai cliaijtt'r neglect or refuse to appoint a canon 
residentiary in proper time, the bishop by virtue 
of his general visitatorial power may appoint 
such election bo had, — Chiciiestkb 

K*. ®‘*>*‘*P appointed visitor of founda- 

tion by ordinance of founder— Whether confined 
to powers as ordinary.] — A numdumua, command- 
ing the dean & chapter of a calhodril to restore a 
^ that 11 uj office was a fi‘eehold in 

their gift, paid by salary out of their land revenues, 
oc conferring a right t-o vote on the election of 
members of 1 arliainent, &> that the chorister had 
been wix)ngfully amoved. Return, tlmt, by 
oi'dinanc(;B of the founder, for the government of 
the cathedral, it was pi-ovided that, if any of 
the officers of the catliedral, including choristers, 
commit a smah fault, he may be punished by the 
de^, but that, if his crime bo of a blacker dye, 
if it be judged equitable, he may be expelled bv 
\\hom he was adinittod ; & that the oishop of 
Uie diocese sliould be the visitor of the caihedial. 
to t^e special core that all its ordinances should 
be mviolably preserved, to punish correct all 
offences conmutted by officers of the cathedral, 
Ac to do all things that ore judged lawfuUy to 
appertain to the office of visitor; & that ilio 
chorister had not appealed to the bishop;—- 
//cW ; on demmrer to Uie return, mandamus did 
not he, OS the i«omedy for tlio wrongful amotion 
couipljuned of was by application to the visitor, 


who had sufficient & exclusive jurisdiction, 
although the foundation was spiritual & not 
eleemosynary, 4 the office was a freehold office ; 
Sc it was not necessary to return the cause of 
amotion. 

The powers of the Bishop of Chester are not 
conffned to cases in which he would have had 
jurisdiction as ordinary, but that he is constituted 
a special visitor to see that the statutes are 
enforced ; he is empowered to do all thin^ that 
appertain to the office of visitor — functionary 
well known to the law ; the law defining & 
recognising his powers where they are not limited 
by the founder. One of these powers is, upon 
appeal, to him to restore a person to an office 
on the foundation, from wliich, in violation of the 
statutes, he has been removed. We were told 
that the mandamus ought to go, because this is a 
spiritual, not an eleemosynary foundation ; but 
no authority was cited to i^ow that this distinction 
is material where there is a special visitor appointed 
by the founder, although there is a difference with 
respect to the act of the visitor merely in his 
capacity of ordinary. The office here is a lay 
office belonging to a spiritual foundation, & on 
princi))lo there scorns nothing to show for the 
present purpose that this is to be viewed differently 
from a fellowship in a college (Lord Campbell, 
C.J.). — R. V. Chksteu (Dean & C-hapter) (1860), 
16 Q. B. 613 ; 19 L. J. Q. B. 485 ; 15 L. T. O. S. 
342 ; 14 J. P. 054 ; 16 Jur. 10 ; 117 E. R. 553. 
Aimotaiion PoUd. il. V. lloohoster (Doan, etc.) (1851). 
17 Q. B. 1. 

188. Cathedral church — Alteration of 

fabric.] — PiiiLLPOTTS v. Boyd, No. 185, ante. 

189. Exercise of Jurisdiction — In Judicial 
capacity.]— -Re York (Dean), No. 113, ante. 

190 . Forms to be followed.] — Re York 

(Dean), No. 113, ante. 

191. Right to procurations — In respect of im- 
propriate rectory.] — Procurations are duo of com- 
mon right to the ordinary or his vicar, the arch- 
deacon, although the church be a rectory impro- 
priate, without a vicarage endowed, & tln^y are 
properly suable for in the ecclesiastical ct. — 
kSanderson V. Clagget (1721), 1 8tra. 421 ; 03 
E. R. 009 ; sub nom. Saundkrson v. Clagget, 

1 P. Wms. 657. 

192. Suspension of Jurisdiction — By archi- 
episcopal visitation & inhibition.] — Lunne v. 
Dodson (1661). 3 Salk. 201 ; 91 E. K. 776. 

Anrwtaium .-^--Coiisd. 11. v. Sowtop. [lOOl] 1 K. B. 396. 

193. Extinction of Jurisdiction — Cathedral 
school — Scheme under Endowed Schools Act, 
1869 (c. 56 ).] — Held : a scheme under the above 
Act had destroyed the connexion between the 
headmaster of the King's School, Chester, & tlio 
cathedral church of Chester so as to oust the 
jurisdictiop of tlie bishop as visitor to adjudicate 
upon the daim of the headmaster to a seat in the 
choir of the cathedral. — Chester (Dean & 
Chapter) v. Chester (Bp.) (1902), 87 L. T. 618 ; 
10 T. L. R. 181, H. L. ; revsg. S. C. ftub nom. R. 
(ON PROSECUTION OP CHESTER, DEAN & CHAPTER) 

V. Chester (Bp.) (1901), 17 T. L. R. 533, C. A. 

See, generally. Education. 

The bishop as visitor of charities .] — Sec 
Charities, Vol. VIII. 

(5) Ifihibilion. 

194. Operation — As regards archdeacon.] — 

liiTNNE V, Dodson (1661), 3 Salk. 201 ; 91 E. R. 
776. 

Anfwtaiion : — CODSd. It v. Sowter. [1901] 1 K. B. 396. 

195. Admission of churchwardens.] 

— (1) Whci*e an archdeacon was inhibited during 
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the period of the bishop’s triennial visitation from I A. & B. 207 ; 44 L. J. -Eocl. 1 J o» 
exercising any spirituid or ecclesiastical iuiisdic- | nom. Phillpotts v. Boyd (1875), Li. it. o i . v. 
tion concerning, among other things, the aamission 


of churchwardens : — Held : it was not the duty 
of the archdeacon during the period covered by 
the inhibition to admit a churchwarden, & he 
could not be ordered by may^danvus to do so. 

(2) When a bishop is visiting, & during liis 
visitation inhibits the archdeacon, the law is 
that during the period covered by the inliibition, 
in respect of various matters, the office or duty 
of the archdeacon is displaced by that of the 
bishop (Romeb, L.J.). — II. v. Sowter, LBlOl] 1 
K. B; 396 ; 70 L. J. K. B. 322 ; M L. T. 30 ; 

65 J. P. 355 ; 40 W. K. 338 ; 17 T. L. 11. 211 ; 45 
Sol. Jo. 218, C. A. 

Annotation As to (1) Consd. R. ». Saruin, Up.. [1U161 1 

K. B. 466. 

196. As regards commissary.] — (1) A 

aignijicavit under Eccles. Courts Act, 1813 (c. 127), 
s. 1, need not appear on the face of it to have been 
issued within tea days of the party having been 
pronounced in contempt, ns it will be presumed 
to liavo b(*on so issued, & no such statement is 
coutnint'd in the foion ot eignifwumt given by the 
act. Nor is a signiJicavU vitiaU?d by the intro- . 
duction of merely superfluous^ words, not con- 
tained in the st-atutablo form, viz, by the addition i 
of the words “ as by our citation he was rc^qui^od 1 
to appear after the statement that the party ! 


435 P O 

AntwtalUma ,—As to (2) Retd. Paignton (Vicar) v. All 
Hn^nng Interoat. ll»051 V, 111 ; 

Ovoraoora, [lOOGJ P. 239. As Oonid. 

Clifton (1877), 2 P. D. 274 ; Re 

(1880), 5 P. h. 131 ; U. t». Loudon, Bp. (1889), 24 Q. B. D. 
213; St. John, iWdlobnry f Vicar, etc.) v, SIh Jo^i, 
Penilobury (Parlalilonera). (18951 P* 
field (Vicar) ». All Having lateroat* P? If® » 

Paignton (Vicar) v. All Having fateroat. 

Markham v. Slilrebrook OvoraeorB, 11906) P. 2J9. 

Hughes V, Kdwarda (1877), 2 P. D. 361 ; Allcroft v, 
LoSdon (Lord Bp.), Llghtou v. London (Loi-d Bp.), 
(18911 A. C. 006; It. V, London. Bp., Lolghtpn 8 Co^, 
[1891] 2 Q. B. 4 8 ; St. Jolui tho hapl-ist, llmlnsrhlU 
(Vicar, ctc7) r. St. John tho Baptist, TimborhlU (ItrotorH, 
etc.). (18961 1*. 71 ; Barahom, Suffolk (U^tor, etc.) o. 
Barabain, Suffolk (Pariahlouora), (19961 P. 2a0 ; ; 

St. Mark's, Maryleiiono Ud., St. M^k a gj- 

Mark’s (Parlshlonora), (1898) P. 114 i> St’ 

Ktholburga, Blahopagato Within, (19001 P- ,f9 , 7/f 
AiiHolm Pinner, 1 10011 P. 202 ; Davoy v. lliiide, (190.11 

WUnblctaa {Vl<^ jilm 



He Toiibury (‘arlali Church (1919), 36 J. L. U. 188 ; 
He St. Luke’s, Southport (1920), 36 1. L. 11. 7JJ. 
Uemrallu, Mentd. Bowman r. l<ax, (1910] 1*. 300. 


From Archbishop as visitor of his cathedral 
church.] — /See Noa. 110, 111, ante, 

(d) Control hy Temporal Courts, 


has Eeen pronounced in contempt. I 

(2) By the bishop’s inhibition, during hia ; 200 . Mandamus -Prebendary deprived for in- 

isitation, thej jurisdiction of his commissary is continency.] — (1) A raws lies not to a visitor, 


superseded, & a party resident within the com- ^^o has deprived a prebendary for incontinency. 
missary’s jurisdiction may then be cited before , ^2) [Tho prebendary] ought to bave applu^d 



(c) Appeals, 

198. To court of arches.] — Havers v, l^oNnoN 


prebend — Profits accruing during vacancy claimed 
by Incoming prebendary.) — (1) Tho ct. will not 
issue a mandamus to a visitor, to hoar a claim by 


(Bp.) (1679), Return a prebend to tho profits of his stall, during its 

Court of Delegates p. 31, No. 69 (l>rliamcntary ^ ^ » 

Papers, 199, April 3, 1868) ; cited in 2 Q. B. at otlier pjehondaries had divided those 


Annotation : — Confd. Boyd v, I’liillpotts (1874), L. R. 4 
A. & £. 297. 

199 . Removal of cathedral ornaments set 

up without faculty.] — TJie Dean & Chapt^T of 
tlie Cathedral of Exeter removed a “ reredo.s ” 
which had been erected in the choir of the caWiedral 
in 1823, &, substituted for it a new “ rercdo.s ’’ of 
a different character. Tho original “ reredos ” 
extended across the whole of the east end of the 
choir. The new structure only occupied about 


(2) As th(5 other pj ehondaries ] 

I)rofits, & some of them were dead, their repre- 
sentatives must be heard, & no visitatorial power 
of the bishop could extend to them (Lord Mans- 

FIJOLD, (J.J.). 

(3) If jUu! incoming piNibiuidaiy] had a right 
to this money, ho might recover it in an action for 
money hafl At received (Loud Mansfield, (XJ.). — 
K. v„ Durham (Bp.) (1758), 1 Burr. 567 ; 2 
Keiiy. 296 ; 97 PJ. R. 451. 

Bishop as visitor of charity .] — Sec 

Charities, Vol. VJII., p. 390. 


the space required for tho communion table in i>i/AfKri<.i.' V/d wr 

the centre, At on it were carved representations m tSce, generally, CdiowN 1 kali ice, Vol. XVI., 

bas-relief of the “ Ascension of Our Blessed liord,” ' pp* ^9 rt ^7* onniiAaiinn i 

the “ Transfiguration of Our Blessed Lord,” Ac 202. Prohibition Time for appUoatlon.J R. v. 


the “ Descent of the Holy Ghost on the Day of 
Pentecost.” All tho figures were cut or carved 
out of the actual structure during the progrew of 
the reredos. The dean & chapter obtained 
no faculty for its erection, Ac the bishop, on a 
special visitation of the cathedral, made an order 
for its removal: — Held: (1) an appeal from tho 
order of the bishop lay to the Ct. of Arches ; 

(2) the absence of an episcopal faculty did not 
render the erection of the ” reredos ” illegal ; 

(3) the figures or images carved upon it were not 
unlawful. — Boyd v# Phillpotts (1874), L. R# 4 


of charity.]— iSTcc 


CUKSTKH (Bp.), No. 290, ante. 

Bishop as visitor 

Charities, Vol. VIII., p. 390. 

Sec, generally, Crown Practice, Vol. XVI., 
pp. 372 ct seq, 

F, Vacation of JJishopric, 

203 . Exercise of judicial powers of Arch-* 

bishop— Where court held.] — I^ckaver’s Case 
( 1610), Hob. 178 ; 80 K. H. 325. 

Anwjtfditm Befd. ParkoH v, Parkes (1852). 2 Rob. Eocl. 

518. 
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Sect. 6 . — ConaiUiUion of the Church into dioceses: 
Sub-sect. 2, F. & G. ; sub-sect. 3, A. (o), (&), 
(c) cfc (d).] 

204. Effect of vacation — On spiritualities.] — 

Where the bishop admits another man to my 
beneiico, & in a quare impedit against him & the 
other, he pleads, that ho hath nothing but as 
Ordinary, I shall yet have my election, to have 
my writ to him, or to the metropolitan, or sede 
vacante, to the guardian of the spiritualite ; & 
as touching the guardian of the spiritualties of 
common right, by the common law, the dean &. 
chapter sede vacante of the bishop, is guardian of J 
the spiritualities (Coke, O.J.)* ! 

Every archbishop hath a dioces:^ & a province, 
& of his diocese he is a bishop, &; of his province i 
he is arclibishop, Hi within his province he is to be , 
visitor of all the churches within his province & j 
sede vacante of any bishop within his province, he ' 
himself is guardian of the spiritualties, of all the j 
bishoprics within his province, sed sede vacante of ! 
his own diocese, the dean & chapter of this is ' 
guardian of the spiritualties (Doodeuidoe, J.). — ' 
(JuANOE V. Denny (1010), 3 Dulst. 174 ; HIE. R. 
147. 

205. Right to temporalities during vacancy 

— Escheat,]— Covert’s Case (1000), Oro. Eliz. 
754 ; 78 E. R. 085. 

AmudalUyti : — Befd. Fiurchlltl v. (lair (1GU5). 1 llrewiil. 201. 

206. ,\—Fx Taiuiant, No. 72, ! 

ante. 

Successor’s right to temporalities.] —See 

Hub'Sect. 2, 11. (a), ante. 

207. Successor’s right to chapel orna- 

ments.] — Cauusi.e’h (111*.) Case (1347), \ 11. 21 
Edw. 3, fo. 48, pi. 73. 

Antudaiion : — Reid. ClorvoiiV C-ano (lOOrt). 12 Co. Kop> 105. 

208. .] — ( Jqrven’s Case, No. 3150, jtost. 

By deprivation — Right of presentation to 

living vacant at date of deprivation.] - - No. 

08, ante. 

209. By death — On pending suit by bishop 

in archbishop’s court.] — (1) If a bishop, having a 
eoiumendatary witliin Ids dioceH(\ libel for tilJu^s 
in the et. of tlie Archbishop, ^ tiie pending the 
suit, Ills exeeutoi'S may revive it. 

(2) ’J'he question is if a suit, being lawfully 
comin('nc(‘d in the Aitdibisliop's ct., shall after- 
wards hv, prohibit<‘d as illegal ? & in this case, 
although the caust^ cease, yet t lu» suit shall con- 
tinue ; for, by the civil law, the death of pltf. or 
deft, is not. any abaUnrumt of the libel, but they 
have a i*eviver. . . . ’riu' int(*nt of the statute is 
not that Hucli a cause shoidd be'ivmunded, whei*eby 
pltf. sliould lose the costa of his suit- (Doddeiudge, 
J.). — CAiajsi.E’8 (Rr.) Case (1018), Ci*o. Jac. i 
483 ; 70 E. R. 412. 

Amiotaiion : — Reid. Oxford'H, ]3]i. C^ko (1022), I'aliii. 174. j 

SeCf gmcrally^ Practice. ; 

Right of presentation to living vacant ■ 

at death.] — Sec No. 140, aide. 

U. Episcopal Registers. 

210. Register of presentations — Right of in- , 
spection.J — A bisliop’s registry of presentations is ; 
a public book ; Hi a mandamus lies to liim to 
grant inspection of it to one claiming a right to ! 
pi’esent to a vacant living, though tlio bishop 
claim a right to collate to it. A bishop’s I'egistry 
is ke))t for the bonelit of the public at large, & 
ought to be accessible to every individual who has, 
or who can by possibility claim title to, the 
pn^sentation to a living within his dioi'-ese. They 
are, strictly speaking, i>ublic documents, &. must 
be open to the public. 


I The fact of the bishop being a claimant is a 
I strong additional reason why an inspection ought 
j to bo allowed of the books, which are kept by the 
' bishop himself for tlie benefit of the public. — 
i R. V. Ely (Bp.) (1828), 8 B. & C. 112 ; 108 E. R. 
i 985 ; sub norn. Finch v. Ely (Bp.), 2 Man. & By. 
K. B. 127 ; 6 L. J. O. S. K. B. 223. 

i 211. .]— R. V. Ripon (Bp.) (1844), 

i 3 L. T. O. S. 202 ; 8 J. P. Jo. 388. 

I See, generally. Discovery. 

Documents from — Whether admissible as evi- 
dence.] — 5cc Boundaries, Vol. VII., pp. 318, 319, 
Nos. 379, 401 ; Evidence. 


Sub-sect. 3. —Diocesan Chancellors and Other 
Officers. 

A. The Diocesan Chancellor. 

(«) In General. 

212. Nature of office — Within Sale of Offices 
Act, 1551 (c. 16).] — The Chancellor, Register, Hi 
Commissary in the Ecclesiastical cts., ai*e officers 
within Hale of Offices Act, 1552 (c. 10), & restrained 
from buying or selling their offices. — Trevor’s 
Cake (1011), 12 Co. Rep. 78 ; Cro. Jac. 209 ; 77 
E. R. 1350. 

Anrudaliona : — ^Folld. Woodward r. Foxo (1601), 3 Lev. 
280. Refd. Lyn v. Wyn (lOIift), O. Brldg. 122; Layiiif 
V. Paiiio (1745), WHICH, 671. Mentd. Mortou'a Cohc 
( 1601), 1 Sid. 66. 

213. Freehold.] — (1) The ct. will not 

grant a prohibition to stay a suit in tlui Ecclesi- 
astical (A. against the chancellor of a bishop, to 
examine whetht*r he be skilled in tiio civU law% 
altJiough the bishof) liad granted him the office 
for life. 

(2) if an office of skill b(‘ granted Ix) one for 
life who hath no skill to execute the office, the 
grant is void, Hi< lie hath no frank -tenement in it. 
A prohibition is for two causers : lirst to give tci 
us jurisdiction of that which doth belong unto us : 
A. secondly, when a thing is done against the law, 
Hi in breach of the law, tluni w'c us<^ to grant a 
prohibition (Dodderidoe, J.). 

(3) The chancellor of a diocese is vicar-general 
to the bishop. Hi if the bishop will not elect a 
chancellor, the metropolitan must. For tlie bisliop 
cannot be judge in his own consistory. ’Tlie bisliop 
ought to examine the chancellor before admitting 
him, but can do so afterwards. The chancellor 
can be deprived even after admittance (Riciiard- 
80 N, C.J.). — Suti'on’k Cake (1027), (lodb. 390 ; 
(-ro. Car. 05 ; Lat. 228 ; Litt. 22 ; Noy, 91 ; 78 
E. R. 230. 

Anntdfdurns :—~Am to M) Refd. Anon. (1677), Frt'cin. K. H. 
2U0. Ja ta (3) N.F. Jouoh r. LluiidalT, Bp. (1692), 12 
Mod. Hop. 47. 

214. .] — The spiritual ct. shall be 

prohibit4Ml from pwiceeding in a suit by a bishop 
against the chancellor of liis diocese to deprive 
him for ignorance in the civil Hi canon laws, 
although the otrice was panted by his predecessors ; 
for being granted for life, the grantee has a free- 
hold in the office. — Jones v. Landaff (Bp.) 
(1093), 4 Mod. Rep. 27 ; 12 Mod. Rep. 47 ; 87 
E. R. 242. 

Anmdalion : — Refd. Grace r. Ossory, Bp. (1848), 4 CJox, C. C. 
159. 

215. Right of office — Court having Jurisdiction 

to try.]-~RoBOTnAM v. I'rkvor (1010), 2 Brown!. 
11 ; 123 E. R. 780. 

Aniudation : — Rtfd. Peak r. Bourne (1733), 2 Stra. 942. 

216. Right to fees — Though bishop holds court.] 
— (liRBONs V. CU)YNE (Bp.), No. 148, ante. 

217. Power to make leases.] — Bisro v. Holte 
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(1063), 1 Lev. 112 ; 83 E. 11. 323 ; 9tc6 nom. Bis i 
t7. Holt, 1 Sid. 158. | 

( 5 ) AppoirUment, 

218. By whom appointed.] — Sutton’s Case, 
No. 213, ante. 

219. .] — Glanvil’s Case (1027), Palm. 

450 ; 81 E. R. 1100. 

220. Qualifications.] — Glanvil’s Case (1027), 
Palm. 450 ; 81 E. K. 1100. 

221. Examination as to.] — Sutton’s 

Case, No. 213, ante. 

222. Appointment of two jointly — Whether 
valid.] — Judicial office may be granted to two; 
but if one dies, it sluill not siu*vive, unless said to 
the survivor. — Jones v. Beau (1091), 4 Mod. 
Rep. 10 ; 12 Mod. Rep. 10 ; 1 Show. 288 ; 87 
E. R. 230 ; anb nom. Jones v. Pugh, 2 Salk. 405 ; 
snh nom. Jones v. Bew, Carth. 213. 

Annotatiom : — Refd. Trowla^\'ney v. WluchoHtor, Bp. (1707), 

1 Burr. 21S) ; Bell v. Holiby (1873), L. U. 15 Eq. 178. 

223. Appointment with reservations — Whether 
valid.] — A p‘ant of the office of vicar-general, witli 
a rt^servation to the bishop, is void.- -Anon. 
(1705), 11 Mod. Rep. 40 ; 88 E. U. 874. 

224. Reservation of certain causes.] 

— By letters patent appointing a chancellor for 
a diocese the bishop gave him power, in the 
absence of the bishop from his (’onsisU)ry Ct., tcj 
determine certain caiiscs, “ Nevertiheless lirst 
consulting us & our successors, & having our con- 
sent in case either pai*ty earnestly crave our 
judgment.” A suit was promoted for the removal 
of certain ornaments from a church in the diocese, 

& the respondents in their reply asked that the 
bishop should be first consulted & his consent 
had, & earnestly craved his judgment. The 
chancellor heard the suit, & delivered a judgment 
in which he lield that he had jurisdiction & dealt 
with the merits of the case. It appeared from the 
judgment, though not so stated in terms, tliat he 
had not consulted the bishop or obtained his 
consent either to the healing of the suit or the 
towns of the judgment. On appeal from a refusal 
to direct tJie issue of a writ of prohibition : — 
Held : th(j limitation in the patent was not 
illegal ; it did not relate to procedure, but liad 
the effect of excluding the jiu*isdiction t)f the I 
chancellor over the excepted causes ; the absence | 
of jurisdiction sufficiently apijeare<l on the ftwKJ ! 
of the proceedings ; & as the objection to the ' 
hearing of the suit by the chancellor had not been 1 
abandoned or waived, a writ of prohibition should j 
issue. — R. V. Tkistram, |1902] I K. B. 810; 71 I 
L. .7. K. B. 418 ; 80 L. T. 515 ; 50 W. R. 477 ; 
18 T. L. R. 400, O. A. 

AnnoiaiioiUi : — Reid. Smytho v. WiloH, [1921] 2 K. B. OB ; 

8t. .Mufrnus, etc. Paroclilul (Church Council v. London 

Dioeeae Chancellor, [1923] P. 38. 

See, also, No. 2708, post. 

(c) Jurisdiction. 

225. Issue of commission to tax parishioners — 
For repairs of church.] — The chancellor of 
the diocese cannot grant a commission to tax 
parishioners for the repairs of the church. — 
Anon. (1074), 1 Freem. K. B. 280 ; 89 E. R. 200. 

See, generally. Part VII., Sect. 3, sub-sect. 5, 
post. 

226. Where separate commissary appointed — 
Archdeaconry of Buckinghamshire.] — (1) The 

chancellor of Lincoln cannot exercise jurisdiction 
within the jurisdiction of the Archdeacon & 
Commissary of Buckinghamshire. 

(2) Commissaries are ancient officers & were 
instituted, not so much for the ease of the chan- 

J. — VOL. XIX. 


cellors or vicars-general, as for the benefit of the 
subject, that justice might be done them near 
home (Sir George Lee). — Hillybr v. Milligan 
( 1754), 2 Lee, 8. 

Annotation .-—OeneraUv, Reid. R. v. Tristram, 11002] 1 
K. B. 816. 

227. In what capacity exercised— As representa- 
tive of bishop.] — Thorpe v. Mansell (1810), 1 
Hag. Con. 4, n. 

Anmttatifma :^Reld. Prankard v. Roftol® (1828), 1 
Kco. 169 ; U. 1 ?. Canterbury, Arclibp., 11902] 2 K. B. 603 : 
Bowmauv. Lax, [1910] P. 300. 

228. .] — St. Sepulchre (Vicar) v. 

St. Sepulchre (Churchwardens), No. 747, post. 

229. Improper exercise of Jurisdiction — Liability 
in damages.] — (1) An action upon the cose was 
held not to lie against the vicar-gonorol of the 
bishop for excommunicating pltf. with the greater 
excommunication, for contumacy in not taking 
upon him administration of an intestate’s effects, 
to whom i)ltf. was next of kin, & bod intermeddled 
with the goods, etc., although the citation by 
which ]>ltf. was cited was void, by rea^n that it 
required him to appear & take administration, 
etc., without leaving him an option to renounce 
it, & tlie proceedings thereupon had boon set 
aside upon appeal ; for the vicar-general had 
jurisdiction over the subject-matter, viz. the 
granting administration, & thci*o was no malice. 

(2) This action is not maintainable if the 
ecclesiastical ct. had a general jurisdiction over 
tlie subject-matter, & that it had general juris- 
diction over the subject-matter, & in i*ogard to 
some of the particulars mentioned in the citatiou, 
there can bo no doubt. I accede however to the 
decision of the Ct. of Belegates that this citat/ion 
must be considered as a nullity. It has left no 
election to the part;y cjitHjd but obedience to its 
requisitions (IxntD Kllknbubouuii, C.J.). — Ackeu- 
LKV V, Parkinson (1815), 3 M. & 8. 411 ; 105 
E. R. 605. 

AntudfUiatut : — As to (2) Reid. Mortbi u. MackoiioclUo 
(1879), 4 Q. B. i). 097. GinmraUu* Mentd. BrltUiii v. 
Kiiiiiali'd (1819), 1 Brod. »c Bliig. 432 ; l*aiHt.ur v. Liver- 
poel Oil OuH lilKlit (;o. (IK36), 2 lliir. & W. 233 ; Wliigato 
V. \Vull 4 } (1840), 6 M. Sc W. 739 ; Wat.HOii v. Bodoll (1845), 
14 M. & W. 57 ; 1*0080 v. Ciiaytor (1803), 3 B. & 8. 020. 

230. In particular dioceses — Chichester.] — 

Davky V. Hindk, No. 2708, post. 

231. Lincoln — Archdeaconry of Bucking- 

hamshire.] — lliLLYEK V. MiLidOAN, No. 220, anlc. 

232. London— To license to lecture.] — 

1 Smith v. L(3VBGHove, No. 15.5, ante. 

233. How lost — Bishop interested in cause.] — 
i It is no gwjurid for prohibiting a cause before llio 
; chancellor of a diocese in the Consistorial Ct. of 
I 111(3 diocese, that the bishop of the diocese is 
; interested in the cause . — JiJx p. Medwin (1853), 1 

, E. & B. 009 ; 17 Jur. 1178 ; 118 E. R. 500 ; sub 
I nom. Rawlinhon v. Medwin, Ex p. Medwin, 22 
Jj. J. Q. B. 109 ; sub nom. Rawlinson v. Medwin 
' & iluKST, 21 L. T. O. 8. 5 ; sub nom. Rawlinson 
V. Medwin & West, 17 J. P. 100. 

! AnntdatUms : — Apld. Loo v. Flaclo [1896] P. 1.38; IL v, 
TrlHtrani, [1902] 1 K. H. 816, Mentd. Foffflr v. Loo (1873). 
' L. Ji. 4 A. dc E. 135 ; K. v. Taunton Ourpn. (1887), 4 
T. L. li. 87. 

i (cZ) Termination of Office, 

234. By removal — Whether capable of removal.] 

— Sutton’s Case, No. 213, ajUe. 

235. .] — Jones v. Landaff (Bp.), 

, No. 214, ante. 

236. Grounds for.] — S utton’s Case, No. 

i 213, ante. 

237. .]— Glanvil’s Case (1627), Palm. 

450 ; 81 E. B. 1106. 

R 
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S^^s^3, A. (d), B. (a) (6) cfe C.] 

288. By death of one of two Joint holders — 
Form of grant.] — Jones v. Beau, No. 222, ante. 

289. Effect of pardon.] — A j^ardon of a 
sentence in the spiritual ct. of fine, imprisonment, 
&, deprivation, for bribery in the office of chancellor 
of a province, discharges not only the sentence 
but the consequent disabilities. — ^Bknnet v. 
Eabedale (1026), Oro. Car. 56 ; 79 E. B. 651. 
AnnotcUion — Mentd. Hay v. Loudon Towor DiTision J J. 

(1800), 24 Q.J1. 1). 661. 

B. The liegistrar. 

(a) In General. 

240. Nature of office — Whether within Sale of 
Offices Act, 1552 (c. 16).] — Tiievor*s Case, No. 
212, arde. 

241. Freehold.] — (1) The registrar of a 

spiritual ct. cannot sue there for his fees. 

(2) The office of registrar or archdeacon is a 
freehold (Holt, O.J.). — Ballard v. Qerard 
( 1702), 12 Mod. Bep. 608; Holt, K. B. 600; 
1 Ralk. 833 ; 88 E. B. 1553 ; sub •nom. Pollard 
V. Gerard, 1 Ld. Baym. 703. 

AnnuUdUmB : — A» to (1) Bold. Sliophortl «, Pay no (1862), 
:n L. J. C. P. 297 ; Vcley v Portweo (1870), L. U. 6 Q. 11. 
673. Oenerdlly, Mentd. MIUh v. CJolcbustor Corpu. (1867), 
L. II. 2 O. 1*. 476; Lawronoo v. Hitch (1868), L. it. 3 
Q. B. 621. 

242. Appointment — In reversion — Whether 
valid.] — (1) A grant by the bishop of the office 
of a diocese, in reversion afU^r the death of the 
tenant for life, to an infant of cloven years of age, 
exercendum per se vel deputatiim sufficientenif is 
good, notwithstanding the inluacy ; but if he 
make an insufficient dexiuty, it is a forfeiture of 
the office. 

(2) The office of registrar of a diocese or any 
other office usually granted for life in possession 
or reversion may bo granted in reversion by every 
bishop ; & if conlirmod by the dean & chapter 
will Dind Ills successors. — Y oung v. Fowler 
( 1639), Cro. Car. 555 ; March, 38 ; 79 E. B. 1078. 
AnnotcUiona : — As to (1) Reid. Eddloston v. Collins (1852), 
19 Hare, 99. As to *2) Reid. lUdloy v. Pownell (1676), 
Krooni. K. B. 394 ; Trolawiiey v, Winchester, Bp. (1757), 
1 Burr. 219. UcucraUy, Mentd. Throadncedlo v. Linum 
(1674), Krooni. K. B. 170; It. v. Komiio (1695), 1 Ld. 
llaym. 49 ; Claridgo v. Evelyn (1821), 6 B. dc Aid. 81. 

248. Reversioner an infant — 

Of full age at death of predecessor.] — Bochester*s 
(Bp.) Case (1607), Jenk. 121 ; 145 E. B. 85. 

244. Power under grant 

to exercise by deputy.] — Young v. Fowle®, No. 
242, arUc. 

245 . For three lives — Whether valid.] — 

The office of rcgistiar may bo granted for three 
lives,, whether the bishopric be an old or a new 
one, if it was usually so granted before 1 EUz. 
c. 19 . — Bidley V. PowNEU. (1675), 1 Frecm. 
K. B. 394 ; 2 Lev. 136 ; 3 Kob. 472, 506 ; 80 
E. B. 293 ; subscgueiU proceedhigs, 3 Keb. 540, 
560. 

Jfinotation: — Refd. Trolawncy v. Wiiicliostcr, Bp. (1757), 
1 Burr. 219. 

246. Recovery of fees — In what court.] — 

Ballard v. Gerard, No. 241, ante. 

247. Registrar acting as proctor — Whether 

within 54 Geo. 8 (c. 68)» s. 10.] — (1) Above Act, 
sect. 9, prohibits a proctor from permitting or 
sufTering ** his name to be in any manner used 
in any suit, the prosecution or defence of which 
shall apxiertain to the office of a proctor, or in 
obtaining probates of will, letters of administra- 
tion, or marriage licenses ** for the benefit of any 
other person. Sect. 10 enacts, ** that in case any 


person shall, in his own name, or in the name of a 
other person, make, do, act, exercise, or xierfo: 
any act, matter, or thing whatsoever, in any w 
api>ertaining or belonging to the office, functu 
or practice of a proctor, for or in consideration 
any gain, fee, or rewaM, or with a view to p^ 
ticipate in the benefit to bo derived from t 
office, function, or praetice of a proctor, withe 
being admitted & enrolled, he shall forfeit £50 ” : 
Held : construing these two sections together, t 
acts intended by the latter section to be prohibit 
were those which were legally incident to the offi 
of a proctor ; not those which, though usua' 
performed by him, were not of right incident to ] 
office. 

(2) Therefore, a registrar of an ecclesiastic 
ct., who, in cases where there was no testaments 
contest, had prepared the documents, & done t 
acts necessary, for obtaining letters ^tamentai 
& probates of wills, &> other similar matters, h. 
not thereby subjected himself to the penal 
imposed by sect. 10. — Stephenson v. Higgins< 
(1861), 8 H. L. Gas. 638 ; 10 E. B. 262, H. L. 
Annalatifyna ."--OenercUly, Refd. Law Soc. of United K)ngd< 

V. Shaw, Same v. V^terlow (1882), 51 L. J. Q. B. 2 

Mentd. Incxime Tax Special I’urpoHos ComrH. v, Peme 

[1891] A. G. 631. 

248. Termination of office — By forfeiture - 
Appointment of insufficient dejiuty by infant.] 

Young r. Fowler, No. 242, ante. 

(b) Deputy Registrar. 

249. Nature of office — Whether within Sale 
Offices Act, 1551 (c. 16) .J — Lake v. pRiciBc 
(1033), Nels. 27 ; 21 E. B. 781. 

250. Held at will.! — Mandamus lies f 

the principal re^trar of the Archbishop’s Ct. 
admit & swear his deputy, but it will not lie t 
the deputy himself, he being an officer at wl 
It lies notwithstanding that tliis is a spiritu 
office. The writ need not aver that the perse 
to whom it is directed, is the person to whom 
appertains to admit &; swear. — U. v. Ward (1731 
2 Stra. 893 ; 1 Born. K. B. 294, 380, 411 ; Fitz-< 
123, 194 ; 93 E. B. 022. 

Annotations: — ^Mentd. R. v. 'WilllaniH (1828), 8 B. & 

681 ; R. V. Sowtor (Archdeacon) (1990), 70 L. J. Q. B. 8 

251. Spiritual office.] — B. v. Ward, N 

260, ante. 

252. Admission — Whether mandamus wl 
issue.] — B. V. Ward, No. 250, ante. 

268. Disapproval of bishop ^-Coi 

struction of registrar’s patent of office.] — T1 

registrars of a diocese were authorised by the 
patent of office to appoint a deputy, to be “ ai 
proved of & allowed by the bishop ** ; who, if I 
should not approve of & allow the deputy name 
& proposed to him, was empowered to nominal 
another, with a salary payable out of the x>i*oili 
of the x'cgistrarship. Olie registrars appointed 
deputy, subject to the approbation & consent < 
the bishop, who on being informed of it, answerc 
that for good & sufficient reasons ” ho dii 
approved of the party nominated, but decline 
specifying his reasons. The ct. refused a ml 
nisi for a mandumua to the bishop to admit th 
deputy. — ^B. v. Gloucester (Bp.) (1831), 2 B. • 
Ad. 158 ; 9 L. J. O. S. K. B. 228 ; 109 E. B. llOi 
Annotation : — ^Mcntd. R. r. London Corpn. (1832), 3 B. . 

Ad. 255. 

254. Termination of office — ^Recovery of pub! 
books — Whether mandamus will arise — Termina 
tion of ofOee disputed.] — B. v. Wheeler (1735 
Gunn. 155 ; Lee temp. Hard. 99 ; 94 E. B. 1123. 

255. Clerk to deputy registrar— Nature of offlo 
— Whether within Sale of Offiees Act, 1551 (c. 16), 
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— ^Tbe office of clerk to the deputy registrar in the 
Perogative Oourt of Canterbury is not office con- 
nected with the adminstration of justice, within 
the meaning of the above sect., so as to prevent 
its being aliened or charged. Nor is an alienation 
of or charge on the promts of the office, contrary 
to the policy of the law, restricting the alienation 
of the income of a public officer. — ^Aston v, 
Gwinnell (1820), 3 Y. & J. 136; 148 E. R. 
1125, Ex. Ch. in Eq. 

AnnoUaion : — ^Mentd. Iwl v, Browne (1839). 3 Jur. 1146. 

256. Alienation of or charge on profits of 

office — Whether contrary to public policy.] — 

Aston v. Gwinnell, No. 255, ante. 


C. Other Subordinate Officers. 

257. Conunissary — Nature of office — Whether 
within Sale of Offices Act, 1552 (c. 16).]— Trevou’s 
Case, No. 212, ante. 

258. Appointment — Who may be ap- 

pointed.] — A person may be commissaiy to a bishop 
though ho is not a doctor of laws. — Pratt v. 
Stocke (1594), Cro. EUz. 315 ; 78 E. B. 565. 

259. Grant in reversion — Whether 

valid .J — Special verdict on an action on the case 
l or disturbance in the offices, (1) Of official of an 
archdeaconry ; (2) Of commissary to a bishop : & 
adjudged, that a grant of them in 1 * 0 version is good. 

37 lien. 8, c. 17, does not restrain a lay poi'son 
& bachelor of the civil law only from holding the 
offices of commissary, chancellor, or official to a 
bishoT). 

1 Eliz. c. 19, & 13 Eliz. c. 10, restrain bishops & 
archdeacons from granting the offices above- 
mentioned, so as to bind successors for a longer 
term than one life, unless usually granted .in 
reversion. — ^W alker, v. Lamb (1632), Cwi. Car. 
258 ; 79 E. B. 825. 

Antwlations : — As to (2) Refd. Thruadnucdlo v. Lltium (1674), 

Froem. K. B. 179 ; lUdley v. Powiiell (1675), Freom. K. B. 

394. 


260. 


Mijxiqan, No. 226, ante. 

261. Jurisdiction.]- 


Purpose of.] — Hillyer v. 


-Cook v. Walt. (1607), 


Noy, 123 ; 74 E. R. 1087. 
tnnotcUums : — ^Reld. Blane v. OoraKikty 

133 ; McQeath v. Geraxlity (1866), 15 W. U. 127. 

262. Suspension by inhibition during 

visitation of bishop.] — B. v. Tiiorooood, No. 196, 
ante. 

See, also. No. 226, ante. 

263. Surrogate — Appointment.] — (1) lJi>on an 

indictment for perjury before a surrogate in the 
Ecclesiastical Ct., the fact of the persc^n w'ho 
administered the oath having acted as suiTogate is 
sufficient primd facie evidence of his being duly 
appointed, & having authority to administer the 
oath ; (2) if it appear that the suri’ogate was 

appoint^ contrary to the canon which requires 
that no judicial act shall be speeded by any 
ecclesiastical judge, unless in the presence of the 
registrar or lus deputy, or other persons by law 
allowed in that belief, his appointment is a nmlity, 

the averment that he had authority to administer 
the oath is negatived. — B. v. Verelst (1813), 

3 Camp. 432. 

AnnoUdions : — Aa to (1) Reid. Doc d. Bowley v. Banios 

(1846), 16 L. J. g. B. 293 ; R. v. liobcrtjs (1878), 38 L. T. ; 

690. Aa to (2) Dtdd. Dale'a Case, Enra^ht's (;aiu) (1881), ! 

6 Q. B. D. 376. Oenerally, Retd. Parkes v. Parkca (1852), ; 

2 Kob. Ecol. 618. Mmd. Faulkner v. JolinHOu (1843), | 

11 M. 8c W. 681 : R. v, Chaptnati (1849). 1 Deti. 432 : i 

Wolton V. Gavin (I860), 16 Q. B. 48 ; McMahon v. Lciiuaid ! 

(1868). 6 H. L. Caa. 976. ' 


264. Receiver — Restrained from performing 

alleged duties — Remedy.] — By a grant or ]^atent, 
dated in 1801, the then Bishop of E. having, as 
the gi*ant stated, “ conildenoo in the probity, 
fidelity, care & industry of P.** granted to P., 
W'ho was a solicitor, ** the office of receiver of all 
issues, profits, &> sums of money, arising & issuing ” 
from the possessions of the see, to hold to P. oy 
himself or his sufficient deputy or deputies, to be 
approved of by tlie bishop & his successors, for 
his life. The office of receiver was an ancient office, 
& had boon exercised befoi'e the restraining statute 
of 1 Eliz., c. 19. P. held the office under three 
successive bislxops, during tlie whole of which 
tunc he not only received the rents, but negotiated 
the renewals of leases, & prepared the leases of the 
sec, Sc likewise attended all searches for records 
in the bishop's muniment room, of which he kept 
a key ; for the performance of which acts ho ro- 
ceived fees & emoluments. It appeared also tliat 
his prc^decessor in office, who )i^ held the office 
since 1785, had done the same. U pon the accession 
of A. to the bishopric in 1836, he refustid to a<linit 
P.’s claim of right to perform these last-uiontiom^d 
acts ; upon wliich P. filed his bill against tlie 
bishop, ^ declaration of the rights in 

question in his favour, that he might be quieted 
in the possession of the office, & that the bkhop 
might bo restrained by injunction fitxm obstructing 
pltf. in the exercise of such lights, Sc from doing 
acts in contravention of them : — Held : (1) pltf.’s 
claims were not of such a nature as to induce tliis 
ct. to interfere to pi-otect them, without being 
well satisfied (which the ct. was not) that his logoi 
remedy was insufficient to do him complete justice ; 
(2) the relief sought being analogous to the specific 
perfonnance of an agi’eoment, tJie bill must fail, 
on the gitiund of want of mutuality ; the nature 
of the duties and services asserted by pltf. being 
such as to [ireclude the possibility of a decree in 
this ct. against him, compelling their specific 
perfoiTnancc.— PicKifiRiNU v. Ely (Bp.) (1843), 
2 Y. & V. f’b. Ctts. 249 ; 12 L. J. Ch. 271 ; 7 Jur. 
479 ; 63 E. B. 109. 

AmwiuiwnH : — Aa to (2) Befd. Broit v. EohI/ India & London 

HliiiipiiiK Co. (1864). 2 Rem. 8c M. 4U4 ; MilJicanr. Hiilivaii 

U888), 4 T. L. R. 203. GeneraUv^ Ro!d. Johnson v. 

SlLTOwubury & Binuinglmin Uy. (1853), 3 Do G. M. 8 l G. 

914. 

265. Seal keeper - Tenure of office.] — Upon 
the trial of vai'ious issues raised upon a return to 
a writ of majidarnus, conauanding deft, to deliver 
up thc3 seal of the Ojnsistory Ot. of the diocese 
of L., it appeai’ud that deft, had been apiiointed 
by the chancellor of 1821, by an instrument under 
seal, to hold the office of seal keoi>cr in as full 
& nriipio a manner as Ids jiredecessora had iield it.” 
It appeared that fur many years, as fai* back as 
1766, the office had been held for life, or during 
good beliaviour, if the grantor should so long 
continue in the office of chancellor ; but there was 
no record of such an office in the registry of the 
dioeose in very ancient times, nor in very cld 
books ; Sc it aiipeared that in the cts. of the Arch- 
bishop of Canterbrny Sc Bishop of London, the seal 
keeper was orally appointed during will Sc pleasure : 
— I/eld : this was evidence from which the ct., 
being placed in the situation of a jury, ought to 
infer, that the office of s<3al keeper was an ancient 
office, w'hich might be grouted to the holder for life, 
or during good behaviour, if the mrantor should so 
long continue in the office of chancellor. — B. v. 


PART IIL-HBECT. 5, 8UMB0T. 8.-C. 

f. SurrogaU — Appoiwtmeni^-Mh 
Offiec^Freaumptian .} — ^It will be pro- 


of\ 

1 


Burned that a person acting m surro- 
treSie has taken the oath of ofUce ; 
but U he lias not, bl« nets will not bo 
invalid if bo has been appointed to the 


ofUee. — CaOOKSlIANK v. McFAltLANK 
(1853), 2 All. 644; unprvd. Jic Tkk- 
WiTUie Makhh, 38 N. B. R. 28.-— CAN. 

n 2 
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Ecclksiastical Law. 


Sect, 6. — ConsiitiUimi of the Church into dioceses: 
Sub-sect* 3, C*; sub-sects* 4 5, A*^ B*f C* 

<g? D* ; sub-sect* 0.] 

Mott (1849), 3 New M&g* Cas. 178 ; 13 L. T. O. S, 
233 ; 13 J. 1\ Jo. 377. 

266. Summoner-;— Liability for false return.} — 

Held : ( 1 ) an action on the cose lay against a 
Htiinmonor of the spiritual ct., for returning one 
“ warned ” when he was not, on which excom- 
munication followed ; (2) it was not necessary I 
to show the suit or the authority of the oflicial. — 
PowLB V. (iODPREY (1014), Cro. Jac. 351 ; 1 

Koll. Itep. 03 ; 79 E. R. 300 ; sub nom. Pous v* 
Godfrey, 2 Rulst. 204 ; Moore, K. B. 835 ; sub 
nom. Anon., J2 Co. Rei». 128. 

AnnoittlUnM : — Mentd. Ivoson t>. Mooro (U>9»), Uolt. K. B. 
10 ; Ashby v. White (1703), 2 Ld. Itaym. 938. 


an appeal lies from the archdeacon to the chancellor 
of the diocese, &, from him to the Arches Ct. of 
Canterbu^. The Archdeacon of N. has no 
separate jurisdiction, therefore it is not competent 
for him to sign letters of request to this ct. ; his 
is not an exempt jurisdiction. The Chancellor 
of N. has jurisdiction, even if the archdeacon has 
no separate jurisdiction, & although the procecdii^ 
were commenced in his ct., there cannot be joint 
letters of request signed by the archdeacon & the 
chancellor of the diocese together to this ct. passing 
over the intermediate right of appeal. A delegated 
power is given to the chancellor, &; it cannot bo 
delegated to this ct. — Steward v. Bateman 
(1842), 3 Curt. 201 ; 163 E. R. 702. 

AnnotcUiona : — Consd. Sheppard v. Dotmett (1809), L. R. 2 

A. & E. 335. Held. rarkoH t7. Parkes (1852). 2 Rob. Eccl. 

518. Mentd. Fag? v. Lee (1873). L. R. 4 A. & E. 135. 


Kub-sect. 4 .- 
Sec Sect. 6, j^ost* 


-Deans and CHAin^Eus. 


SIJB-.SI5CT. 5.-- Ar(;iidkacdns and 
Arc 'H DE ACONIU ES. 

A* In Central* 

267. Nature of ofllce — Freehold.]— -Ballard v, 
Gerard, No. 211, ante* 

268. Admission to ofllce — Bye-law by dean & 

chapter requiring oath -Whether valid.} --A dean 
At cJiaptc^r who have po wcu* to make bye-laws 
<;armot make a byc*-law that on arclideacon shall 
take; ih(^ Ckatii of canonical obed'*snc<* before he is 
admitUid into his ollice. — Jt. r. Trinity Cuapel, 
Dtiiilin (Dean At Cjiapteu) (1722), 8 Mod. Rep. 
27;8SE. R. 21. ^ 

260. Glebe— No part of bishopric.) — Tlie 
glebe of an aitdideaccmry is not any i)art of tlie 
posst^ssiofiH of the bishopric.— Denny v* Eaken- 
BTAIL (1.595), Gro. Kliz. 130 ; 78 E. R. 670. 

270. Representation of archdeaconry In convo- 
cation--’ Qualiflcation of candidate — Jurisdiction 
of temporal court.J—^The Archbishop of Y* jus 
lVesidt‘nt of f.lie Goiivocation of his province liaving 
tl(‘cided iluit a cjindidate who had been elected 
to reprc'senf- an judideaconry in the Jx)wer House 
was disqualilied : -Held : tlie ct. of Q. B. had no 
jurisdiction to grant a mandamu/s coinnianding tlio 
Aivlibisliop to admit the candidate to Convocation. 

• -R. r. York (Aroiibp.) (1888), 20 Q. B. D. 740 ; 
57 L. J. Q. B. 396 ; 59 L. T. 443 ; 52 J. P. 709 ; 
30 W. R. 718 ; 4 T. L. R. 483. 

271. Refusal to admit churchwardens — Man- 
damus— Whether absolute in first Instance.! — 
Anon. (1815), No. 720, pouL 

-J-®' "• 

archdeaconries.]— 6Ve 

Nos. 331, 338, post, 

B, Powers, 

273. Jurisdiction — Whether concurrent with 
eplscop^ Jurisdiction.] — A person rcsidmg within 
a pj^ulim* nrchdi^acoiiry, cannot in general be sued 
in the Bishop s Ct. But where the archdeaconry 
is not peculiar, the bishop A: archdeacon have 
concuriviit jurisdiction. — Robinson v* Godsalve 
(1690), 1 Ld. Raym. 123 ; 91 E. R. 978. 

274. - Whether independent of diocesan 
chancellor.] — The Dean of Arches declined to 
except letters of request presented jointly by the 
Ai'chdeacon A& Chancellor of N, 

The arohdeacon has not a jurisdiction entirely > 
independent of the chancellor of the diocese, but 


In peculiars.] --5'ee No. 273, ante, & No. 

287, post. 

275. Control of clergy — Request to preach 
visitation sermon.] — H untley’s Case (1626), 4 
Burn’s Eccl. Law 27. 

276. As to fabric of churches — Report on 
alteration — Adoption by court.] — (1) Articles hav- 
ing been filed under the Church Discipline Act, 1840 
(c. 86), against a clergyman for making certain 
alterations in his church without having lirst 
obtained a legal Hanction to them, ho gave an 
niTirmative issue ihei*ett>. The ct. then requested 
the archdeacon of the district in wliich the church 
is situated to inspect such alt^irations, Ac. to reyjort 
to it as to their nature Ai propriety, which he 
did ; — Held : the ct. W’ould adopt the recom- 
mendation of such a repoH, unless it contained 
some grievous misstatements of fact, or erroneous 
conclusion of law. 

(2) The ct. orderejl a confinnatory faculty to 
issue in rogard to thost? alterations which met with 
llio archdeacotTs approval. A:- admonished the 
clergyman to resioro the church iu every other 
respect to the staiji it was in before he commenced 
the alterations. — S ievekincj & Evan« v. Kinos- 
PORD (1866), 36 L. J. Eccl. 1 ; 15 L. T. 300 ; sub 
7iom. Evans r. Kincisford, 31 J. P. 179. 

Aiimdatiotis : — As to (2) Conid. (Sunliior r. Ellis (1874), 

L. It. 4 A. & E. 2f».'». FoUd. Re .St. Murk’s, Murylebonu 

Ud., St. Mark's (Viour) St. Mark’s ( Parishiouers), [1898J 

1*. 1 14. Reid. Adlum v. Celthurut (1867), 37 L. J. Eccl. 3 ; 

Foffiii: V. Leo (1873), L. U. I A. & E. 135. Geihcrally, Mentd. 

Davey v. llitidc. 11901J I*. 95 ; Marsou v. Uumack, [1923J 

V. 163. 

C* Visitation* 

277. Right to fees — Procurations — In respect 
of Impropriate rectory.] — Sanderson v, Claogei\ 
No. 191, ante. 

278. Liability of Incumbents & 

churchwardens.] — (1) Except in those arch- 
deaconries whcrci by arrangement with the Ecclesi- 

I astical Comrs. procuratioiLs in respect of the archi- 

■ diaconal procurations are not required to be pjiid 
by the clergy, the incumbents of parishes cited 
to attend the annual visitation of the ai’chdeacon 
within whose jurisdiction their beneiices aits 

! situated, if not othen^’ise exempt, are legally 
I boimd to pay procurations to the archdeacon at 
, the customary rate, notwithstanding that the 
1 ai*chdcacon has not personally visited the parish 
j in respect of which the procurations are claimed 
' either personally or by deputy, & although the 
j visitation is held in another parish or In the 

■ cathedral of the diocese Ac for a numl^r of 
I parishes collectively. 

The Archdeacon of E. claimed in a civil suit 
! brought against the incumbent of a parish within 
; his archdeaconry a procuration of ten shillings 
i in respect of hb annual visitation in that year held 
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for a number of parishes within the archdeaconry, 
including deft/s parish, on May 8, 1011, in a parish 
of which deft, was not the incumbent, & in the 
cathedral of the dioces<). Deft, was cited to 
attend the visitation, but did not appear at it or 
pay the sum claimed from him. At the liearing 
it api)eai*ed that no arrangement had been made 
with the Ecclesiastical Comrs. under which pro- 
curations in respect of the archdeacon’s visitation 
would not be required to be paid, & that ten 
shillings was the amount at whlcti the procurations 
in kind formerly payable to the archdeacon in 
respect of deft.’s parish hod been commut<?0 : — 
Held : (2 ) deft, was legally liable to pay to the 
promovent the customary procuration of ten 
shillings due &; payable to liim as archdeacon 
in respect of his visitation in 1911, notwithstanding 
that the ai’chdeacon had not visited deft.’s parisli 
either personally or by deputy, but had lield his 
visitation outside deft.’s parisli & for a number 
of parishes at one & t lie same time ; (8) Ecclesi- 
astical Fees Act, 1887 (c. 135), & the Tables of Fees 
thei'eunder afforded no dehnice to the suit, as the 
fees under that Act, so far as they I'elate to visita- 
tions, are conlined to fec^s payable by the church- 
wardens of parishes in cases whei*e they have funds 
to pay them, & are not fees wliich aff(»ct, or are 
substituU^d for, procurations payable by the incum- 
bents of parishes. 

(4) ’rhe ct. ordered that as long as deft, re- 
mained benellced in the benelice of which he was 
incumbent at tlui date of the judgment in the suit, 
he should pay to the Archdeacon of E. for tlie time 
bedng the amiual sum of Urn shillings in respect 
of procurations due & payable by him to the arch- 
deacon in r(isj;>ect of tin*, archidiaconal visitations 
from & inclusive of the year 1912 & onwards. — 
Exeter (Archdeacon) v. Green, 11913J P. 21 ; 
29 T. L. K. 8. 

Fees payable to archdeacon's registrar.] - See 
No. 281 , 

D. Commissaricfi and /tetfidrnrs, 

279. Official or commissary — Grant of office 
in reversion — Whether valid.]— Walehr v. IwAaiu, 
No. 259, ante. 

280. Registrar — Nature of office — Whether 

within Saie of Offices Act, 1551 (c. 16j.]— A hrind 
given by any of thci officei*K mentioned m above? Act 
lor securing all the prolits of the oilice txj the p(*rson 
appointing, is void by that statute. So is a bond 
given by such an officer U) surrender whenever tlie 
person appointing chost?. The office of rf?gi.strar 
of an archdeaconry is an office within that statute. 
— Laynq V. Paine (1745), Willes, 57 J ; 125 

E. R. 1320. 

Aniwiaiuins : — Confd. Logh t>. LowIh (1801), 1 Kant, .391; 

Fltitchorv. .Sondes (1837). 1 llli. N. S. 144. 

281. Grant of office for three lives — 

Whether valid.] —Woodward v. Fox (1091), 2 
Vent. 207 ; 3 Lev. 289 ; 80 E. R. 432. 

Annotaiiona : — Reid. Layng v. Patiio (1745). WJlJos, .571. 

Mentd. Thornby v. Fleetwood (1720). 1 .Stru. 318 ; K. v. 

Toole (1867). 11 Cox. (!. C. 75. 

282. Forfeiture of office — On sale.] — 

Woodward v. Fox (1091), 2 Vent. 207 ; 3 Lev. 289 ; 
86 E. R. 432. 

AnnoUUiuna : — Reid. Layng v, Paine (1745), Wlllcs. 571. 

Mentd. Thornby v. Fleetwood (1720), 1 Stra. 318 ; K. 

V. Toole (1807), 11 Cox, C. C. 75. 

288. Right of presentation to 

vacancy.] — Woodward v. Fox (1691), 2 Vent. 
267 ; 3 Lev. 289 ; 86 E. R. 432. 

Annotations Layng 0. Paine (1745), Willes, 571. 

Mentd. Thornby v. Fleetwood (1720), 1 Utra. 318; It. 

V. Toole (1867), 11 Cox. C. C. 75. 

284. Right to visitation fees — From 


churchwardens — By custom.] — From 1727 to 1801 
visitation fees of the unvarying amount of 7s. (id. 
for the Easter visitation, & 4s 6d. for the Michael- 
mas visitation, were received bv the registrars 
of an archidiaconal ct. from the churchwaiilens of 
a parish within the archdeaconry. From 1801 
to 1857 fees of a vaiying amount, but always 
slightly in excess of 7s. 6d., & 4s. 6d. were received. 
A dispute having arisen in 1857, as to the fees 
payable to the registrars, an action having been 
bi*ought by the rc^gistrars, to rt^cover fees of 
7s. ^^d. & 4s. 6d. for the Easter & Michaelmas 
visitations in 1857 A; subsequent years : — Held : 
the uniform receipt for 71 years of the amounts of 
7s. Od. & 4 s. (id. was ovciwhelming evidence that 
the exc(?HS subsequently claimed was an usurpation 
on the part of the ivgistrars, but that such modern 
usurpation did not affect their title U) blie original 
fees of 7s, (id. & Is. 6d, which hod been ivcoived for 
130 years, that in favour of vested inierosts a 
legal origin of the right to t/hose fees would be 
prosum(?d unless the contrary w(‘i*o ppov(*d. — ■ 
Shephard v. Payne (18(il), l(i C. B. N. S. 132; 
3 New Rep. 580 ; 33 L. J. V. P. 158 ; 10 L. T. 193 ; 
28 .1. P. 270 ; 10 Jur. N. S. 540 ; 12 W. R. 581 ; 
143 E. R. 1075, Ex. Oh. 

Annotaiwns : — ^FoUd. Veloy v. Pcrtw<*o (1870), 1 j. 11. 5 O. I). 

573. Mentd. Mills v. Colchostor ('orim. (1H07), h. U. 2 

i). P. 470 ; Hryiint v. Foot (1808). I4. 11. 3 Q. H. 497 ; 

LawitMioo V. lllUdi (1808), L. It. 3 Q. B. 521 ; Norlhuinbor" 

land V. Uoughion (1870). 22 J^. T. 491 ; A.-C. v. Homor 

(No. 2). ll913J2Ch. 140. 

285 , Nature of churchwardens’ 

liability.] — The liability of chui'chwardcnH to i)ay 
the fee of the registrar to an archdeacon is not 
personal, but is contingent upon their possessing 
funds out of whicli the fees may bo legally paid. 
TheTOforci, where churchwardens liad no funds in 
their hands for the repai)*s of the church, or for 
any other expense incident to their office, except 
by voluntary subscriptions, & wei'o without the 
moans of obtaining funds: — Held: tliey were 
not liable to pay the f<?e of the registrar dm? upon 
a visitation of the archd(?acon. — V eley v. I’ertwise 
(IS70), L. \L 5 Q. B. 573; 39 J.. .1. Q. B. J95; 22 
L. T. 713 ; 34 .1. P. 824 ; 18 W. R. 1025. 

Annotation : — Mentd. Kloiick v. Furris (1901), 08 J. P. 321. 

286. Claim to excessive fees — 

Whether right to customary fees lost.j— S hep- 
HAKD V. i^AYNE, No. 2^4, ante. 


I Si;n-HECT. 6.— Peculiauh. 

i 287. Classes.] - ~ Th<‘re are three sorts of 
i peeailiars. First when the archdeacon etc., liave 
' a peculiar within the diocese A subject to the 
I jurisdiction of the ordinary : secondly, when one 
: has a peculiar not subject to the ordinary but 
' to the artjhbisliop, &, thirdly, when one lias a 
pciculiar subject neither to the owlinaiy nor to 
! the archbishop (Holt, (7..).). — Johnson v. Ley 
i (1(19(3), Bolt, K. B. (356 ; Skin. 589 ; 1 Gorn. 18 ; 

; 5 Mod. Rep. 238 ; 90 K. It. 1262. 

288. Jurisdiction In.] — Jones v. .Tones (1617), 
j Hob. 185 ; 80 E. R. 332. 

! AmuftcUvms : ~C(>|Uld. Sheppard v. Heiinclt (1869). h. R. 2 
! A. & K. 335. Md. Smith v. Wallet (1699). 1 Ld. Kaym. 

587 ; LyHOiiK V. Harrow (1830), 1 Hoflg. 390. 

289. Ely Chapel.] — Barton v. Wells 

(1789), J Uag. Con. 21. 

Anwjiaiions Mcntd. Kltson v. Drury (1865), 29 J. T». 643 ; 

JeuklnH V. Cook (1875), 1 P. D. 80 ; Combe v. Edwards 

(1878). 3 P. 1). 103. 

290. Appeal from sentence in.] — The appeal 
from a peculiar is to the archbishop, Hi not to the 
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Seel, 5. — ConsiUtUion of the Church into dioceses: 
Sub-sect. 6. Sect, 0 : SviJt-se^. 1 2, A, B.] 

bisbon.-^ANON! (T7'd2), 11 Mod. Rep. 6 88 E. R. 

850. 

Royal peculiars.] — See Sect. 3, sub-sect. 4, ante. 


Sect. 6.— DEANS AND CHAPTERS. 

Sub-sect. 1. — In General. 

291. Creation - By translation of abbot prior 
— Whether valid.] — Hen. 8, translated the Abbot 
& Prior of Noiwich by his letters patent, & created 
them by the name of dean & chapter, who sur- 
rendered their possoHsions to Edw. 0 ; Edw. 0 
reincorporated them by the name of “ The Dean 
& (?hai)tor of the (Cathedral Church of the Holy 
A undivided Trinity of Norwicli, of the foundation 
of Edward the Sixth,*’ & i*egranted their possessions 
to them, omitting the words “ of the foundation 
of Edward the Sixth:” — Held: (1) the transla- 
tion, if there were any defect in it, was made good 
l)y .35 Eliz. c. 3 ; (2) the misnomer in the regrant 
by Edw. 0, if material, was cured by the Statute 
of Confirmations, 1547 (c. 8) ; (3) the old corpora- 
tion remained, notwithstanding the surrender. — 
Norwich’s (Dean & Chapter) (Jabe (1698), 3 Co. 
Rep. 7H a ; 2 And. 105 ; 70 E. R. 793. 
jlntuifatioiM : — to (1) Reid. Trinity CUiapol, Duldin (Doan) 

V. Dublin (Archbp.) (1723), 8 Mod. Kop. 183. to 

(2X Reid. U. V. (1010), Cro. .Toe. 247. to 

(3) Reid. Suttou'H Hospital (^asc (1012). 10 Co. Hop. 1 a ; 
11. V. Loudon Corpn. (1092), 12 Mod. Uep. 17. Oenerally, 
Mentd. Lyuuu IloglHCori n. Case (lOCii:), lU Vo. Hep* 120 a ; 
Thoitipsou V, Lcooh (JUOO), 2 Vent. 198: Mlrchouso v. 
Itoiiuell (1833), 1 (Jl. Fin. r)27 ; Ford v. Ilariiiglon 
(1800). L. li. 5 V. P. 282 ; Boyd t. PliillpoUs (1874), 
L. Jl. 4 A. & K. 297. 

292. As corporation aggregate— Chapter apart 
from dean. I — Eire’s (Jahe (1503), Moore, K. B. 
51 ; 72 E. R. 434. 

293. .] — By the, common law a 

dean tt cliapter, being a corpn. aggregate, might 
liav(? made what estates they would of their 
poKH(*Hsions, os any person owner of a fee simple 
luight <io. But a bishop, or a dean of the 
puHst'ssions of Jiis dt^anery, or oHier ecclesiastical 
j>ei*Hon being a single corpn., were not ciitnisted 
hy the law singly, without tlie consemt of the 
cliapter, patron, or oi’dinary, as the case required, 
to alit‘n their poss(\ssions. . . . The dean & 
chapter aiv one thing the dean another in peraon 
A. possession ; yet the dean A. chapter cannot 
presinit the d('an to the cliui*cli ; but they may 
piH'seiit one of the chapt^T ; for it is no perfect 
corpn. without the dean, as it is without the 
chapt-er. Therefoiv a gift or alienation to the 
chai»tor, the deanery being void, is not good 
(Briduman, V. ,T.). — Lyn V. VVyn (1005), O. Brldg. 
122 ; 121 E. R. 502. 

Annotittium : — Mentd. Doo d. (UII t>. Pearson (1805), 2 
Smith, K. B. 295 : Irrinsr r. CuthtH^rtetni (1860), 6 Jur. 
N. H. 1211 ; ThamoH C^mHorvators v. Hall (1868), L. 11. 3 
C. P. 415 ; Thorpe r. Adams (1871), L. K. 6 (;. P. 125 ; 
Dodds r. Shepherd (1876), .1 Kx. D. 75 ; Oarnett v. 
Bradley (1878), 26 W. H. 698 ; lie Smith’s Estate, Clements 
V. Ward (1887), 35 Ch. D. 589. 

See, also. Nos. 300, 313, post; Corporations, 
Vol. XIII., pp. 276, 372, Nos. 63, 1037. 

294. Continuity of corporate existence — Sur- 
render & reinoorporatlon.] — N orwich’s (Dean A 
Chapter) Case, No. 291, ante, 

295. Whether spiritual or lay body — Christ 
Church, Oxford.] — The ct. determined that the 
dean A; chapter [of Clurist Church, Oxford] was 
a spiritual & not a lay body. — J^ bhibr’s Case 
( 1725), Bunb. 200 ; 145 E. R. 049. 

296. Title to property — Omission of part of 


title of Ineorporatlon from grant.] — Norwich’s 
(Dean A Chapter) Case, No. 291 , ante. 

297. Regulation — By statutes made by bishop — 
Statute contrary to policy of ecclesiastical establish- 
ment — Construction.] — A statute made in 1663 by 
the Bishop, with the consent of the chapter, of 
Exeter, conferring upon every canon residentiary 
who should cease to be such by promotion to a 
higher degree A dignity in the Church of England 
(unless it be by voluntary resignation, etc.) the 
right of receiving to his own use the whole profits 
A advantages of the canonry for the following year, 
supposing such a statute to be valid, is at all events 
contrary to the policy of the ecclesiastical establish- 
ment, A to be construed strictly : therefore, where 
deft., who was dean A canon of that chapter, 
resided the same in order to obtain promotion to 
another deanery, to which he was shortly after- 
wards promoted: — Held: he was not within the 
statute, not having ceased to bo a member of the 
former church by promotion to the latter, but 
having ceased to be so before his promotion ; besides. 
Ills resignation having been voluntary, he was 
expressly excluded by the terms of the exception ; 
a promotion from one deanery to another seems not 
a promotion to a higher degree. Tlie admission 
of pltf. as canon into plenum jus, although not 
made until a year after his first admission, related 
back to the time when his title to the profits 
accrued, so as to enable him to maint/ain an action 
for them.— Garnett v. Gordon (1813), 1 M. A S. 
205; 105K.R. 77. 

298. Power to make bye-laws — As to arch- 
deacon’s oath.] -R. V, Trinity Chapel, Dublin 
(Dean A Ciiai*ter), No. 268, ante. 

Control of minor canons A vlcars-choral.] — See 
Nos. 348, 349, post, 

299. Rights In relation to property — Grant of 
next avoidance —Whether successors bound.] — ^A 

grant by a dean A chapter of the next avoidance 
will not bind their successors. — Hereford (Dean 
A CiiAFi’ER) V. Hereford (Bp.) A Balijuid (1595), 
Ci-o. Eliz. 440 ; 78 K. K. 081. 

Anmtniionfi : — Consd. Ilonricll v. Lincoln. Bp. (1827), 7 B. & 

O. 113. Refd. Caao of Ecclesiastical I'crsons (1601), r* 

Co. Hop. 14 a. 

300. Whether valid — Chapter with- 

out dean.] — A chapter although it hath no dean, 
is within 13 Eliz., c. 10 ; which is a general law ; 
therefore if such chapter grant a next avoidance, 
it is void ab initio ; for otherwise, as there is no 
dean on w’hose death it might determine, it would 
bo good for ever. — Southwell (Chai>ter) v. 
Lincoln (Bp.) (1075), 1 Mod. Rep. 204 ; 2 Mod. 
Rep. 56 ; 86 E. R. 830, 038. 

AnnoUUiom : — Consd. Magdalen Hospital r. Knotts (1879), 

4 App. Cas. 324. Refd. Hoo cl. Berkeley r. York, Archbp. 

(1805), 6 Bast, 86. 

801. Lease by- — Effect of.] — A non, (un- 

dated), Plowd. Quarries, 28 ; 75 E. R. 898. 

802. Granted lor longer term than 

allowed— Remedies of lessee.] — AVhen a dean A 
chapter make a church-lease for a g^reater number 
of years than they can justify, A the dean A most 
of the prebendaries are chang^, where a bill may 
be brought against the present dean A chapter, & 
likewise against the former dean A chapter, 
praying that the present dean A chapter may 
make the party such lease as they can by law, A 
that the former dean A chapter may refund such 
part of the fine in proportion as a fine upon a lease 
lor 21 years would have born to a fine upon a lease 
for forty years. — Saunders A Bristol (Dean A 
Chapter) (1740), Bam. Ch. 323 ; 27 B. R. 663, 
L. C. 

IMvldends on fund in court — Compensation 
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for land compulsorily acquired.] — Ck>HPnLsoRY 

Purchase of Land, Vol. XI., p. 248, No. 1489. 

303. Relationship with bishop.] — The statute 
regulating appeals from archdeacons does not 
appear to me to regulate any appeals from deans 
& chapters ; for a dean & chapter ore of higlier 
rank than an archdeacon. . . . The dean &; j 
chapter have in some instances a control over the 
bishop ; while the archdeacon is only an officer of I 
the bishop, & is sometimes called ocultis episcopi^ \ 
subordinate to him, & supervising for him (Sir 
John Nicoll). — Parha3I r. Tempi^r (1821), ! 
3 PhUlim. 223, 615. 

AnmataiUmB Retd. Phillpotts v. Boyd (1875), L. K. 6 P. C. j 
43.5. Mezltd. Lyrons v. Barrow (1830), 2 Scott, 721 ; i 
Rltohinffs r. Cordlnffley (1808)! L. 11. 3 A. & E. 113. 

Visitatorial power of bishop.] — See Sect. 5, 

sub-sect. 2, E. (a), ante, 

304. Legal proceedings by &, against — Pleading 

— Omission of part of corporate name.] — (1) In 
trespass for taking a load of wheat, if deft, justify 
for tithes under a feoffment from the dt^an & 
chapter of the rectory, it shall be intended there 
was glebe land appertaining thereto, whereof a 
feoffment might be made. j 

(2) In pleading an act done by a corpn., as 
entering for a forfeiture, a deed to enter need not 
be shown. In pleading a lease by a dean & chapter 
the omission of part of their corporate name, is 
fatal. — Edgar & Webb v, Sorrell (1029), 0i*o. 
Oar. 109 ; 79 E. R. 748. 

806. Variance.] — An action for use 

& occupation may be maintained by a corporation 
aggregate. 

In such an action by a dean & chapter, if the 
name of the pn^sent dean is mentioned at the 
beginning of the declaration, &; it is afterwards 
laid that the occupation was, “ by the permission 
of the dean & chapter,” & it appears in tjvidcnco 
that deft, occupied only in the time & by the per- 
mission of a former dean, this is a fatal variance. — 
Rochester (Dean & Cuapter) v. Pierce (1808), 

1 Camp. 460. 

Annotaiiorisi . — Reid. Bovorloy w. Ijincnlii Ga^liRrht & Ooko 
Oo. (1837), 0 Ad. & El. 8211. Mentd. Hull v. VuiiMTlmn 
(1818), 6 Brice, ir)7 ; Stafford Corpn. t. Till (1827), 4 
liitig, 75 : Arnold o. Poolo (Jorpn. (1842), 2 Dowl. N. S. 
574 : Kishmoufrers’ Co. v. RobortHon (1843), 5 Man. & G. 
131 ; Piulay v, Briutol fc Exeter Ky. (1852), 7 Kxoh. 400 ; 
Lowo V. N. W. Uy. (1852), 18 Q. B. 632 ; Eccl. Ckjmw. v. 
Merral (18G*J), L. H. 4 Kxoh. 162 : lie Do Keyeor^H Royal 
Hotel. Do Keyser’s Royal Hotel r. U., [10191 1 Ch. 107. 

806. Whether subject to statutes of limitation.] 

— The Dean A; Chapter of W. made a grant of 
manor lands for three lives. In 1820, shortly 
after the death of the surviving life, they, by letter, 
requested the party holding the deed of grant to 
deUver it up to them. In 1 822, the deed not having 
been delivered up, they wrote a second letter, 
referring to an interview held on the subject, A 
expressing surprise that no time had been fixed 
for handing over the document. Of tins lettcv 
no notice was taken by the party holding the grant. 
In 1844, the dean A chapter filed a bill for the 
delivery up of the deed. Deft, by his answer sot 
up 8tat. Limitations as a bar to their claim : — 
Held : the non-compliance with the letter of 1822 | 
constituted a conversion ; pltfs. wore barred by 
the statute. 

If I am to consider the dean A chapter in the 
same position as any man under no diWibility, of 
full age, seised in fee simple of the land, A, I think, 

I must so consider them, the question is, is there not, 
if the letters written in 1822 were not followed by 
compliance, such a refusal as acts as a conversion, 
A which puts the parties in a position adverse to 
each other? Very little establishes conversion. , 
ntfs.* counsel have not established any especial 


parliamentarv privilege in the dean A chapterf 
exempting them from tlie operation of Stat. 
Limitations. I must, therefore, hold th^ to 
be barred by it (Knight-Bruoe, V.O.). — ^Wblls 
(Dean A Chapter) v, Doddington (1846), 2 wU. 
73 ; 14 L. J. Ch. 304 ; 6 L. T. O. S. 170 ; 9 Jur. 
768 ; 03 E. R. 042. 

Cathedral A precincts — Whether extra parochial.] 
— See Nos. 317, 367, post, 

307. Rights of members to share in property.] — 

Wjnne V, Hampton, No. 321, pant. 


Sub-sect. 2. — Deans. 

A, In General, 

308. Whether affected by statute — Statute 
naming “ bishop or other spiritual person.**] — 

Swallow v. City op London (1660), 1 Sid, 287 ; 
82 E. R. 1110. 

Annotation : — ^Mentd. Clarke (1842). 2 Q. B. CIO. 

300. Vacation — Whether by cession — Aeeept- 
anee of Irish bishopric.] — E vans A Kiffins v. 
Askwith (1627), W. Jo. 158 ; Palm. 457 ; Noy, 
03 ; liat. 31, 233 ; 82 E. R. 84 ; aub nom, Vaughan v. 
Ascue, 2 Roll. Rep. 450 ; sttbnom. Anon. 3 Salk. 71. 
AnnotatfonB : — Mentd. Colt &. Glover e. Coventry ^ Lichfield, 
Bp. (1017). Hob. 140 ; Berry v. White (1662), O. Uridtf. 
82 J Lleinall v. Carre (16G9b 2 Kob. 572 ; Tlireadiioudro 
V, Lluiim (1674). Froom. K. B. 170 : U. v. London, Bp. A 
Birch (1604), 1 Ld. Kaym. 23 ; U. v. Loiffhton (1708), 
Fortes. Rep. 173 ; Thomliiison v, Dlffhton (1711). 1 t^lk. 
230 ; Holt V, Ward (1732). 2 Burn. K. B. 173 ; U. v. 
LIhIo (1738), Aiidr. 163; Grocers* Oo. v. Canterbury, 
Arohbp. (1771), 2 Wm. Bl. 770 ; Alston i». Atlay (1837), 
7 Ad. A El. 280 ; Jewison v. Dyson (1842), 6 State Tr. 
N. H. 1 ; H. V, Canterbury, Archbp. (1848), 11 U. B. 
483 } It. V. Eton Oolloge A Clark (1857), 27 L. J. Q. B. 
132 ; li. V. Canterbury, Arohbp., [10021 2 K. B. 503- 

Dean of the Arches.] — See Part IV., Sect. 3, 
sub-sect. 1, post. 

B, Deans of Chapters. 

810. Nature of office — Whether temporal or 
spiritual promotion —Deanery created by Act of 
Parliament.] — The Deanery of Wells is a spiritual 
A not a temporal promotion, nor is it a donative, 
therefore leases made by the dean need not the 
confirmation of the King, nor oven of the bishop, A 
the Act of l*arliamcnt that erected the now deanery 
on th<; surrender of the old one, A gave the nomina- 
tion of tlici dean to IIh* King, enacting also, that the 
new dean A Jiis successors might grant, demise or 
depart with their poasossions in the same mamior 
as the ancient deans could, whoso leases only 
required thci confirmation of their chapter. 

The lands A possessions of the prebend of O. 
were anncixed by the Act to the deanery, but not 
the prebend itself ; — Qu, : whether in that cose 
tlie dean taking another prebend in the same 
cathedral may be deprived os having two pro- 
motions ; A whether the deanery is thereby 
vacated ipso facto, or only voidable by sentence. — 
Walrond V. Pollard (1508), 3 Dyer, 273; 73 
E. R. 610. 

I Annotationa : — Mentd. Orondon v. Linoolu, Bp. (1570), 2 
Piowd. 403 : Bogg's Coho (1616), 11 Co. llep. 03 b ; U. v, 
Patrick (1667), 2 Kob. 05, 164 ; Fletcher v. Hondos (1827). 
1 Bll. N. 8. 144 ; Kzv, Exeter. Bp. (1850). 10 C. B. 102 : 
Exeter, Bp. v. Fust A Canterbury, Arohbp. (1860), 14 
Jar. 876 ; 11, v, Fiut (1850). 14 J. P. 258 ; PhlllpotU v, 
Boyd (1875), L. R. 6 P. O. 435. 

311. Appointment — Old foundation — Right of 
Crown to nominate.] — The Deanery of Exeter was 
founded A endowea by the bishop of that boo In 
1226 ; the dean to be elected freely by the chapter 
from among the prebendaries. For more than 
300 years from the foundation the course pursued 
at the election of dean was for the bishop to issue 
Ids licence to the chapter to elect, for the cliapter to 
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Sect* 6 . — Deans and chapters : Sub-sect* 2, B. ; stib- 
sect, 3, A, 7J.] 

elect & present to the bishop, & for the bishop to 
confirm. Elizabeth issued letters recommendatory 
on a vacancy occurring in 1559, &, the person 
recommended by her was elected by the chapter, 

& all the form^ities of previous elections were 
observed. Charles II. & succeeding monarchs 
down to 1839, granted the deanery as it became 
vacant by letters patent & as of full right, but 
the same formalities were always observed, the 
bishop issuing his license, the chapter electing, 

&; then the bishop confirming. In 1839 the Crown 
issued letters patent grantir^ the deanery, to which 
the chapter paid no attention. The Crown after- 
wards issued letters recommendatory in favour of 
the same person who was grantee under the letters 
patent, but the cliapter elected another person. 

A rule for a mandamus to elect the person recom- 
mended by the Oown was discharged, on the 
grounds, that the Crown had not the right, which 
it appeared to claim, of recommending a person 
whom the chapU^r would be bound to elect, so 
that the election of any other would be void ; 

A. that, on the other hand, if the deanery were 
donative in the Crown, it would pass by letters 
patent, A the pci'son elected by the chapter be 
a mere trespasser ; that, if it were in the presenta- 
tion of the Crown as patron, or the Cnmn ha<i a 
right to nominate a person to the chapter to be 
by them presented to the bishop for institution, 
th<j proper remedy was quare impML— 11. i’. 
Exkter (CilAiTEtt) (1840), 12 Ad A El. 512 ; 113 
E. Jl. 900 ; sub nom, K. v, Eki. i'er (Uthkdual 
(C iitTiicii President A (Jiiapter), 4 .Tur. 074 ; 
sub nom, 11. v, St. J’kter’s, Exeter ((Chapter), 

4 Per. A Dav. 252 ; 9 L. J. Q. B. 308. 

AnnokUtona : -Vl9nid, U. v. OrUm TniHtooH (1819), 14 

D. 139; A.-U. Jlonior (No. 2). 11913] 2 (Jh. 140; 

Harper v. livdtcoa, [1923] 2 K. 13. 314. 

312. As corporation sole — Apart from chapter.] 
— IjYN V, Wyn, No. 203, ante, 

313. As member of the chapter — Document 
sealed with chapter seal In absence of dean.] — 

JtlCHARDHON V, TiioMAH (1753), 2 Bum’s Eccl. 
liRW, 0th od. 113. 

Anmttation -Mentd. 11. v, Barrc (1849), 13 L. T. O. S. 628. 

314. Power of leasing — Whether confirmation 
by Crown necessary.] — Wauiond v, I^ollard, No. 
310, ante, 

315. Rectory annexed to deanery — Effect of 
Ecclesiastical Commissioners Act, 1840 (c. 113) — 
Whether rectory vested in commissioners.] — A 

l^rivate Act united A annexed the roctory of T. I 
(not in the cathedral city of Lichfield) to the 
deant‘ry of Lichfield, A the dean was to be in- 
stituted thereto on application to the bishop, 
without presentation, A be posst^ssed ther<K)f in 
right of his deanery. Ecclesiastical Commissioners 
Act, 1840 (c. 113), provided that all the estate 
of the holder of any deanery or caiionry A his 
successors sliould be vested in the Ecclesiastical 
Comrs. for the puiposes of the act. Ecclesiastical 
Commissionei's Act, 1850 (c. 04), s. 10, provided 
that, no dean should hold with his deanery any 
benefice unless in the cathedral cit y ; — Held : 
the rectory of T. did not pass to the Ecclesiastical 
Comrs., A the dean of Lichfield was not disabled 
by the last named Act from holding it. — K. v. 
(?HAMJPNEY8 (1871 ), L. K. 6 0. 1\ 384 ; 40 L. J. C. P. 

05 ; 24 L. T. 181 ; 30 J. P. 50 ; 10 W. R. 380. | 

Note ; — The above decision dealing with the ; 

JFfrefory of Taienhill formerly annexed to the Deanery 
of Lichfield teas the subject of a special Act of . 
Parliammt : see Ecclesiastical Commissioners Act, 
1873 (c, 04). 


816. Rectory lying outside cathedrai city — 

Effect of Ecclesiastical Commissioners Act, 1850 
(c. 94), 8. 19 — Whether dean incapacitated from 
holding rectory.] — R. v. Champnbys, No. 315, 
ante, 

317. Sub-dean — Whether independent of 
cathedral authority.] — (1) If the foundation of the 
cathedral A the grant of the adjoining land date 
before the year 1189 A the institution of civil 
parishes, it will be presumed that neither the site 
of the cathedral nor of the precincts are within 
the limits of any ijarish. 

(2) An office held by a person called a sub-dean 
in a cathedra], but independently of the dean, 
A not subject to the cathedral authority, is an 
anomaly unknown to the law. 

In the cathedral church of A., from a very early 
period, there hiis been an officer called the sub-dean, 
who is not a member of the chapter, A is not 
inducted into a stall. Except on very rare 
occasioTLS, the sub-dean has been also vicar of the 
liarish in which the cathedral is locally situated. 
For many centuries, A until the year 1 852, the north 
transept of the cathedral was used as a church 
by the parishioners of the same parish, A the 
churchyard adjoining the cathedral os their place 
of burial. No church rate was ever levied upon 
the parish for the rcipairs of the north transept, 
but tlie whole expense of the maintenance of the 
north transept A the churchyard was defrayed 
by the dean A cliapter, A the i^ervices regulated 
A controlled by them also. The inhabitants of 
the precincts of the close maintained their own 
poor, A held an annual vestry in the south transept 
of the cathedral to lay a rate for that purpose, nor 
were they inhabitants of the parish, so that they 
could be presented to the ordinary if they did not 
receive the sacrament in the parish church at 
Easter. 'I'he vicar A sub-dean kept the registers 
both of the parish A of the precincts of the close. 
Before the year 1813 the names of the inhabitants 
of the parish A of t.he close were entc*red pro- 
miscuously in the register books of baptisms, 
marriages A burials. After 1813 the marriages 
of inhabitants of the parish A the close were still 
entered in the same book, but the baptisms A 
burials W’ere entereni in separate books for the 
parish A for the close. 'I’lio vicar A sub-dean 
porfonned all the ordinary ministerial duties for, 
A received the usual foes from, the inliabitants of 
the parish A of the close. A for many yeai-s some of 
the inhabitants of the precincts of the close paid 
Easter offerings to the vicar A sub-dean ; — Held : 
(3) the right conced<*d to the parisli by using the 
north transept for divine service A the churchyard 
for burials, was only a limited privilege, A the 
incumbent of the parish had only such riglits as 
vicar as were incidental to the privileges conceded, 
A were limited accordingly ; (4) such rights were 
extin^ished in 1852, when a new church was 
substituted for the north transept, A in 1854, 
when the cathedral churchyard was closed for 
burials by an Ord. in Council ; (5) the sub-dean, as 
distinguished from the vicar, had separate rights 
A duties, namely, the discharge of spiritual 
functions within the close, A the ministerial fees 
arising from the duties so discharged ; (6) the 
appointment of sub-dean did not legally in- 
capacitate the dean, when lie thought fit, from 
personally discharmng the spiritual duties in 
respect of the inhabitants of the close. — ^Braith- 
WAiTE V, Hook (1802), 7 li. T. 254 ; 26 J. P. 600 ; 
8 Jut. N. S. 1186. 

Annotations: — Generally, Mmtd. St. Sepulchre (Vicar) 

St. Sepulchre (Churchwardens) (1879). 5 P. D. 64; Darcy 

V. Hinde,(1901] P. 95. 
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318. Acting as vicar of surrounding parish 

— Functions distinguished.] — Bratthwaite v. 

Hook, No. 317, U7H€, 

819, Effect on spiritual duties of 

dean— In regard to inhabitants of close.]— Braitw- 
WAiTE V. Hook, No. 317, ante. 


Sub-sect. 3. — Canons and Prebendarieh. 

A. Jn General, 

Whether corporation sole .] — See Corporations, 
Vol. Xlll., pp. 275, 276, Nob. 53, 54. 

320. Rights — To share of revenue.] — A pi*e- 
bendary is not entitled to share of tlie i‘evenues 
of the church before it is dividcnl, unless some part 
thereof be allottiHl to his preb<‘nd in jiarticular. — 
Young v. Lynch (1753), Say. Hi ; i)6 B. U. 811. 

Annotations : — Refd. U. v. Dmliain, Hp. (17r»S), 2 Keny. 

2UG ; MlreliouHti r. JitMmell 7 BJi. N. fcs. 241. 

321. Fine on lease granted after 

election — Agreement for lease before election.] — 

Though a dean & chapter are reasonable in the 
lines they demand, if an accident delays the h*a8o 
which has not liappened from their fault or fiorn 
the tenant’s, yet if it is not completed till afU.*r a 
new member comes in, he shall have his proportion. 
--"WiNNE V. Bami*ton (1747), 3 Atk. i73 ; 26 
K.ll, 1072, L.C. 

Annotation :—VLenid, Wllinot tJ. Coventry (.’orpn. (1835), 

1 Y. & C. Ex. 518. 

322. Inspection of charters, etc., concern- 

ing prebend.] — A prebendary may inspect chartei-s, 
etc., of the chapt<!r in a suit concerning his prebend 
at seasonable times. — Y oung v. IjYnch (1747), 

1 Wm. Bl. 27 ; 96 E. R.. 14. 

323. Residence — Whether prebend benefice 
within Stat. 43 Geo. 3, c. 84.]— 43 Coo. 3, c. 84, 
which prohibits under a pemilty a spiritual ptu'son 
from absenting liimself from liis benelicc for more 
than a certain time in any one year, means 
year from the lime when the action is brought 
for a penalty. In such action it is not m*cesj-ary 
to allege in the declaration that, the b(.*nelice 
has the cure of souls ; & its being alleged t hat he 
absent.ed himself for a period ex<;ei*diiig eight 
months together (to wit), on Oct. 10, 1810, for the 
Hi)ac€‘ of nine inonths then next following is 
sulliciently cei*tain of the time of absence, for it 
shall be intended to be for more than eight months 
immediately consecut ive to Oct. 10, tlu^ jury having 
found a verdict for a penalty corresponding witii 
that period of absence. 'Pile annual value means 
average? annual value. A prebend is a bent*lice 
within the statute.— Oath c ajit v. Hardy (1814), 

2 M. At S. .534 ; 105 E. K. 480. 

See, generally, I'art V.. Sect. 8, sub-sect. 3, 
post, 

324. Whether necessary — St. Paul’s 

Cathedral.] — Eccles. (.brnrs. Act, J840 (c. 113), 
does not render it necessary that a moiiibcr of the 
chapter of the cathedral church of St.. Paul, 
should be residentiary; therefore, the rion- 
i-esidentiary prebendaries of that catliedral are 
entitled to be summoned to attend At. vote at a 
meeting of the chapter on the* occasion of an 
election of a proctor to represent the chapter in 
convocation. — Randolph v, Milman (1868), L, K. 

^n^ation Befd. R. v. York, Arebbp. (1888), 36 W. It. 

826. Right to vote — Non-residentlary 

Mnon of St. Paul’s.]— Randolph v, Mii^man, No. 
324, ante. 


326. Voting — By proxy — Whether proxy re- 
voked by personal vote.] — A proxy made by a 
canon to act for him in bis absence, in all corporate 
busineas, is not revoked by the canon making the 
proxy having, in an intermediate period, appeared 
Ai acted for himself. — Eyrk v. Lovell (1782), 3 
Doug. K. B. 66 ; 09 E. R. 541. 

327. Chancellor of chapter — Power of leasing.] 

I — Bisco V. Holte, No. 217, ante. 

B, Election, Appointment and Installation. 

328. Election — By majority of votes — Dean 
voting in minority.] — Webber's Case (1773), 
Ix>lTt, 254 ; 98 E. R. 637. 

329. Before vacancy — Whether valid.] — 

Owen v. Stainuow (1682), T. Jo. 199 ; 84 E. R. 
1215. 

330. Right of appointment — By bishop — On 
refusal of chapter to elect.]— Chichester (Bp.) v. 
Harward At Webber, No. 186, ante, 

331. Hereford.] — By Eccles. Comrs. Act, 

1840 (c. 113), 8. 25, in the cathedral church of 
York, as soon as a vacancy sliall occur in the 
deanery, & in the cathedral churcluis of Chichester, 
Exeter, lleroford, Salisbury, Ac Wells respt*cUvely, 
os soon its every pemon who was a nu‘nibt*r of the 
itispective chapters of such churches at tin? 
passing of this Act sluill cease t o be such meinb(?r, 
all l.he canonries shall be in tlie diiH»(!t pati'onagi? 
of tin? Archbishop of York At of thi* biHhoi>s of lh(j 
respectivti sees, w4io shall uptm the vacaiity (»f 
any cammry collate thereto a s])iritual ixjmon, 
wlio sliall thereupon be entitled to installation as 
a canon of such church. 

In the cathedral church of If(?reford the cafiituhu* 
body consi8t(?d at the time of the passing of the 
Act of a dean Ac live? resitlentiary canons, who 
wen? called tJie “ close chapter,” Ac twenty- 
two non -residentiary canons, making up the 
” general chapter.” One of the olTiciirs in the 
body was tiu! pivelector, who by customary right 
on a vacan<‘y succeedinl to one of the resiilentiary 
canonries, Ac a new pra'lector was appoint^nl out 
of the lion-residentiary canons by th(? close chapUtr. 
The non-rt.'sidentiary canons wttri? a])point<?d by 
the bishop. At York th*? tltJaii aloiK? appointed 
the I'csiihintiary canons from out of tiie non- 
r(‘Kidentiari(!s. Since tin? passing fif thc» Act a 
pia*l<*ct4)r had becui ajipoiuUfd at Ifert.'ford ; Ac 
th(? hist of those pemons wlio mernbi^rs of 

the close chapti'i* at the imssing of tlie statute 
having afterwards died, tlu? bishop claimed under 
th(* statute Uj appoint direct to the vacant canonry 
!•l^sidentiary. 'I’lie iinelector claimed to Hucc(*ed 
to the vacancy on the ground that sevfiral who 
wen* members of the general c;haplor at tlie passing 
of thf! A<‘.t werrj still tiKimbers i — field : “ chapU?r ” 
meant the ” close chapU;r” ; for that it was the 
intention of the statute to preserve the V(tsted 
rights of patronage alone, without any regard to 
the rights of the Ixidy out of which the selection 
was t-o be mad<? ; At the njsidentiary canonries 
tJi<?refore. were now in the dir(?ct patronage of the 
bishop.— H. V, IJEKKfxmD (Dean) (1870), L. K. 5 
g. B. 196 ; 10 B. Ac H. 996 ; 39 L. J. Q. B. 97 ; 22 
1., T. 295 ; 34 J. P. 437 ; 18 W. R. <166. 

332. Installation — Whether mandamus will 
Issue to compel.) — Mandamus [granted | to admit 
a probiindary to liis stall Ac voice. — H. v, Norwich 
(Dean Ac CHAi»TJiR) (1719), 1 Mira. 159 ; 93 E. R, 

4 17 ; suf> nom. Sheuuxjk v, Norwich (Dean Ac 
(.' iiArraR), Fortes. Rep. 222. 

Annoiatitm : — ^Beld. U. v. Dublin (Doan 8c Cliaptor) (1722), 

1 8lru. 530. 

333. .] — Ctarke V. Bahum (Bp.) 



250 


Ecclesiastical Law. 


Sect, 6. — Deans and chapters : Svb-sed. 3, B. <f? C, ; 
svib^aects, 4 jifc 5.] 

(1737)i 2 Stra. 1082 ; 93 E. R. 1046 ; avb nom. 
E. V , Halisbury (Bp.), Andr. 20. 

Annotftiinn^ :—Dhtd, l^owoll v. Mllbanko (1772), 1 Term 

Itop. :t00, II. Coiisd. n. v, Orton TruHtcos (1840), 14 

Q. B. 130. 

See, generally, Crown Practicb, Vol. XVI,, pp. 
314, 315. 

884. Whether necessary — Prebend an- 

nexed to archdeaconry.] — An Archdeacon of 
Rochester, when instituted & inducted into that 
oflice, is ipao facto inducted into the prebend 
annexed to it by royal grant, & may claim to be 
sworn in as prebendary, without being installed. — 
R. V. Rociirstkr (Dean & Chapter) (1832), 3 

B. &Ad. 95; 110 E. R. 36. 

AnnoUititm : — Reid. A.-U. v. Durham (1882), 46 L. T. 16. 

C. The Prebend or Endovoment, 

335. To whom it may be granted.] — A layman 
may be presented to a prebendary. — ^B land v. 
Maddox (1587), Cro. Eliz. 79 ; 78 E. R. 339. 
AnTuAaiiun : — Beid. Mii-ehounc v. Roimull (1833), 7 Bll. N. R. 

241. 

Sec, now, Act of Uniformity, 1662 (c. 4). 

336. Rectory annexed to — Right of presenta- 
tion.]— Gie V, Rider (1662), 1 Sid. 7.5 ; 82 E. R. 
978. 

887. Whether appropriation within 21 

Hen. 3 (c. 13), s. 31.] — Brazkn-Nohe Collbok v. 
Sai.ibbtjhy (Bp.), No. 2428, post, 

338. Annexation to archdeaconry — Whether 
severable — Effect of separate grant.] — Henry 
Vlll. by Ills leitors put<»nt ei'ected A refounded 
the catliedral cliurch of Rochi‘st/<u*, A- appointc*.d 
therein a chapter, consisting of a dean six 
pr(>bondaries, as well as other functionaiies, & 
oflicers not of the chapier, As directed that the 
dean should appoint tlie inferior oflicei*fl ; rc^siTving 
to the King, liis heirs successors, the right of 
nominating the d(«an six pre^bendaries, & their 
Huccessors, as viu;ancies occurred. Cliarlos I. by 
lus lett^jrs pntfjnt gi*anl<*d t-o A., Arclidcacon of 
Rochester, &- his successors the lirst canonry or 
prelMuid wliicli after tlie date of the lettora patent 
slioiiUi become vacant by death, resignation, etc., 
At- that the said prebend or canoiu’y should be 
uTiiUHl & annexed to the ai*c1ideacon & his sue- 
oessors. In 1639 A. was admitted to the prebend ; 
li<‘ &. his succesHOi’s, being archdeacons, had from 
that time till 1827 lield that prebend, when B., 
tlie last archdeacon, died. Each of them was 
collated Ac. inducted to the archdeaconry, & in- 
stituted & inducted to the prebend, separately As 
distinctly. When the last archdeacon died, W. 
was bishop, A:, by liiin G. was collated admitted 
to the archdeaconry, & also instituted to the pre- 
bend, but ho had not bcH^n inducted into either 
at the time of the bishop*H death in Feb. 1827. 
On Juno 12, 1827, the see eontinuing vacant, 
anotlior clergyman, D., was presented by the 
l-ord ('hancellor to the prtdiend by letlors patent 
under the Great Seal, A& he was inducted thereto 
on June 16, 1827. On June 27, the see being st;ill 
vacant, George IV. granted the archdeaconry to 

C, , liabondum for life, with all profits, pre- 
cndnences, etc. thereto belonging ; &, on July 14 
foUowing, C. was duly inducted into the arch- 
deaconry : — Held: (1) the prebend being an 
ecclesiastical benefice, A; not a mere ofilco, the 
Crown might alienate it; (2) Charles I. might 
lawfully annex it to the arohdoaooniy, the arch- 
deacon being a corporation sole, & also a spiritual 
person capable of discharging all the duties & 
exercisiug all the functions belonging to a prebend, ^ 


& the letters patent were sufficient for the purpose 
of annexing it, though the annexation was only 
of that prebend which should first become vacant ; 
(3) C. was entitled to the prebend, & not D. ; 
because an annexation once nuule cannot be 
severed, & because C. became prebend in fact, 
os well as in law, by his institution Ac induction 
into the archdeaconry, Ac the prior institution & 
induction of D. to the prebend was wholly void. — 
Kino v, Baylay (1831), 1 B. Ac Ad. 761 ; 9 


L. J. O. 8. K. B. 131 ; 109 E. R. 909. 

Annoiaiions : — Aa in (3) Expld. ft Arid. R. v. Rochester 
(Doan 8c Chapter) (1832). 3 B. & Ad7 U5. Bald. A.-a. v, 
Durham (1882). 46 L. T. 16. 


339. Effect Of induction as archdeacon.] — 

R. V, Rochester (Dean Ac Chapter), No. 334, 


ante. 


340. Right of presentation in right of prebend — 
Death of prebendary before presentation — On whom 
right devolves.] — Mirehouse v, Rennell, No. 
70, ante, 

841. Profits — During vacancy — Recovery by 
new appointee.] — 28 Hen. VIII., c. 11, s. 3, gives 
the “ tithes, fruits, oblations, obventions, emolu- 
ments, commodities, advantages, rents, Ac all other 
whatsoever revenues, casualties, or profits, certain 
A: uncertain, belonging to any *’ dignity, prebend, 
or benefice therein mentioned, which i^all accrue 
between the occurrence of a vacancy Ac a new 
appointment, to the appointee. 5 Ac 6 Will. IV., 
c. 30, directs the pro! its of dignities or benefices, 
without cure of souls, becoming vacant during the 
existence of a certain eccleHiastical commission, to 
be paid t^o the treasurer of Queen Anne’s Bounty, 
who is to keep an account of the receipts Ac ex- 
penses, Ac rtitain the balance until he shall be other- 
wise ordered “ by competent authority.*' By a 
subsequent statute the Crown is declared entitled 
to appoint, notwithstanding the existence of the 
commission in question, three persons to certain 

S rebends therein named. One of these appointees, 
aving duly demanded from the Treasurer of 
Queen Anne’s Bounty the pi*ofits received by him 
during the vacancy, brought an action for money 
had ft received, to recover them. A special 
verdict (on a verdict found in his favour), declared 
these to be “ the net pi'olits of the prebend ” : — 
Held : a judgment for pltf. given on this verdict 
could not be sustained, because it did not dis- 
tinguish the sources from which these profits 
might arise, nor show whether they were derived 
from the corpus of the prebond to which he was 
individually entitled, or from sums due to him in 
respect of his share of tlie funds of the corporation 
aggregate, of which, as prebend, he was a member. 
— Repton r. Hodgson (1850), 3 H. L. Caa. 72 ; 
10 E. R. 28, It. L. ; ajfg, 8. C. aub nom. Hodgson 
V. Repi'ON (1845), 7 Q. B. 96, Ex. Ch. 

Annotation : — Beld. Oloaves r. l^ariitt (1860), 6 Jar. N. S. 
806. 


842. Power of mortgage.] — A canon of 

W. granted the canonry ft the profits, etc., to 
pltfs., to secure a sum of money. So far as it 
appeared on an interlocutory application, the 
estates were vested in the corpn., ft the canon was 
entitled to an aliquot share of the profits. There 
was no cure of souls, & the only duties were 
residence witlun the castle, & attendance in the 
chapel 21 days a year : — Held : upon this state 
of circumstances, the security was valid, ft a 
receiver of the profits was appointed.— Grenfell 
V, Windsor (Dean ft Canons) (1840), 2 Beav. 
644 ; 48 E. R. 1292. 

.* — ^BeU. M'Bean r. l>eane (1885), 1 T. L. R. 

624. Mentd. Re Mlrarns. liS91J 1 Q. B. 594. 

348. .] — Deft., who was one of the 

canons of the Queen’s free chapel of St. George 
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at Windsor demised by way of mtge. for 09 years, I 
if he should so long uve & continue a canon, to i 
the lessor of pltf. “ All canonry of B. A. Mus- i 
grave, of the Queen's fi*ee chapel of St. George at i 
Windsor, & all glebe Sc other lands, messuages, 
tenements, Sc hereditaments belonging thereto ; 

& all & every the rights, rents, prolits, etc., to the 
canonry belon^g." On ejectment brought on 
the demise of the mtgee., it appeared in evidence 
that there was no property attached to any 
individual canonry, but that the whole property i 
belonged to the dean Sc chapter. Sc that the surplus 
rents, after payment of certain expenses thereout, 
were divided equally among the dean Sc the other 
members of the chapter ; that all the canons had 
houses assigned to them for their residence, but 
tliat no particular house was appropriated to any 
one canonry ; that whenever a vacancy occurred 
the canons had a right of choice of the vacant 
house according to their seniority. Sc that the 
liousc which was left after the other canons ha<l 
mode their selection, was assigned to the new 
canon. Deft, hod retained possession of the same 
house which was assigned to him upon his installa- 
tion : — Held: (1) ejectment would not lie either 
for the canonry of deft., or for the house assigned 
to him for his residence os canon ; (2) deft, was 
not estopped, by the mtge. deed, from showing 
that the house in question did not belong to the 
canonry. — Doe d. Butcher v, Musgravb (1840), 

1 Man. Sc O. 625 ; 1 Scott, N. B. 451 ; 0 L. J. 0. P. 
318 ; 4 Jur. 031 ; 133 E. R. 483. 

344. Right to residence — Whether as corpora- 
tion sole or member of corporation aggregate — 
Windsor.] — Doe d. Butcher v, Musorave, Wo. 
343, ante, 

345, — - — Exeter.] — The canons of 

Exeter take their houses by succession, hold them 
in right of their prebends for life, Sc I’epair them at 
their own expense. The chapter, as a body, 
cannot interfere with their enjoyment of thtiir 
houses : — Held : though each canon was a member 
of the corpn. aggregate of the chapter, yet he held 
his house in severalty os a corpn. bo1(j. — Ford v. 
llAitiNOTON (1869), L. R. 5 O. 1 \ 282 ; 1 Hop. & 
Colt. 331 ; 39 D. J. C. P. 107 ; 21 L. T. 609 ; 34 
J. P. 120 ; 18 W. R. 289. 

.-—Mantd. Harris r. I’lillllpH, flHIHJ 1 Q. H. 2«7. 

Liability for dilapidations .] — Sec No. 3657, jkjsI. 


»SuB-SEcrr. 4. — Minor Canons and Vicars Choral. 

346. Nature of office — Whether ** corporation 
sole.**]— A vicar choral of the cathedml church of 
Wells is a “ corporation sole," Sc his pei’sonal I 
nipresentative is liable to an action at the suit i 
of his successor in the vicarage, for dilapidations I 
of the house held by him as such vicar choral, i 
Semble : even if he were not strictly a " corporation ! 
sole," he still has such a sole estate in the hou8<j : 
as to create the liability. — Gleaves v. Parpitt 
(1860), 7 C. B. N. S. 838 ; 29 L. J. C. P. 210 ; 

0 Jur. N. S. 805 ; 141 E. R. 1045. 

AnmMumt : — Reid. Bridgewater v. Durant (1K61), 11 
0. B. N. S. 7 ; Ford v. Harlngton (1869). L. R. 5 C. P. 282. 

847. Appointment — ^Scottish episcopal minister 
— Whether valid — Compliance with formalities.] — 

Innes V, Beddor, Innes v, Duncombe (1897), 13 ; 
T. L. R. 466. I 

848. Suspension — On account of absence.] — I 

Bouqhton V. York (Dean Sc Chapter) (1715), . 
cited in 2 Q. B. at pp. 10,^8 ; 3 P. D. at p. Ill ; I 
3 Q. B. D. at p. 771. ( 

• — Owild. Oombe r. Edwards (1878), 3 P. D. ! 
103 ; Martin v. Mackonoebie (1879). 49 L. J. Q. B. 9. Reid. I 
R. r. Hereford (Dean & ClMpter) (1897), 1.3 T, L. It. 374. > 
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349. Customary duties — Jurlsdlotlon of tem- 
poral courts as to.] — R. v. Hereford (Dean Sc 
(Chapter) (1897), 13 T. L. R. 374, C. A. 

350. Right to residence & appurtenances — 
Chichester.] — ^Wlioro a prescriptive ecclesiastical 
coij>n. of vicars choral of the cathedral of 
Chichester had, besides other estates in common, 
four vicarial houses with their appurtenances, 
which had always been appropriated to the 
several use Sc rcsiaence of the four vicars ; &, by 
ancient custom, upon every vacancy the vicars, 
accoi'ding to seniority, made their option of taking 
in severalty any one of such vicarial houses with 
the appurtenances, of which option an entry was 
made in the corpn. act book Sc signed by the vicars : 
— Held : a new vicar having made an option, 
which was entered in the act book Sc sigrted by all, 
to take one of the vicarial houses, with certain 
appurtenances, then in the possession of S., which 
were not- all the appurtenances formerly annexed 
to Sc enjoyed with the same house by his pm- 
decessors therein, could not maintain an ojectinent 
for the other appurtenances, such os pait of the 
ancient garden which had been leased off by 
corpn. before his appointment. For supposing 
him entitled to make an option of the entin? 
jii-emises, Sc to have it entered in the act book, as 
against the corpn. ; yet no such option liaving 
been made Sc entered in the net book according to 
the custom, he had no separate legal title to the 
premises in question, on which he could mainlain 
on ejectment. — GooDTm.K d. Mtij.er r. Wit^^on 
( 1809), 11 East, 334 ; 103 E. R. 1033. 

AnnnUUion : — CotUld. Doo d. Butolicr v. Miingruvn (1840), 1 

Man. Sc Cl. 02r>. 

351. Right to share In fine on renewal of leane - 
st. Paul *8 — Recovery.] — A vicar cliornl of 8t, Paurs 
(Mliedral is not entitlcjd, during his yc'ar of j)!*!)- 
bation, to share in a fine paid on the renc^wal of 
a lease by the dean Sc chapter Sc vicars choral, of 
an estate whicii is one of the sources of the emolu- 
ments enjoyed by sucli vicars choral. Had ho 
been entitled, money had Sc> received would, it 
set!ms, have Ixieri the pi*oper fonn of action to 
recover it-, either against all tiie oliier vicars 
clkoral, or against the piti^insary, the j)erson 
entrusted with the collection Sc distribution of the 
funds.— SnoUBiiiDOE V, (v’LAltK (18.52), 12 C. B. 
335 ; 19 Ju T. O. H. 2<.'3 ; 138 K. R. 934. 

352. Liability for dilapidations — Devolution on 
death.]~(jlx.EAVEH v, PAiinrr, No. 346, mde. 


Hub-sect. 5.— Ohaiter REr;oRDR. 

353. As evidence —On question of title.] — An 

estfites bfiok of the Dean Sc Chapter of Ht. Paul’s, 
over one hundixal years old, was admitted in 
evidence on a question of title but commented on 
in respect of alterations made therein in another 
handwriting from that of the br>ok. — Ivy’s 
(I.1ADY) Trial, Morham v. Ivy (1684), 10 State 
*JY. 555. 

Jnnotation : — Refd. Darby «. OiiHclcy (185G), 2 Jur. N. R. 

497. 

854, Of reputation.] — A book kept in the 

chapter house of the Dean Sc Oliapter of Harum, 
purporting to contain copi<;s of leases granted by 
the dean Sc chimter, is^ as a public book, evidence 
of those leases lor the purjicse of reputation, with- 
out proof of possession under the leases. — ( Joombb 
V. COETIIER Sc WiiEET^ER (1829), Mofid. Sc M. 398, 
N. P. 


> 
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Ecclesiastical Law. 


Sect, 7.— CONSTITUTION OF THE CHURCH 
INTO PARISHES. 

Sub-sect. 1. — The Parish. 

A, In General, 

356. What constitutes — Within Church Build- 
ing Act, 1818 (c. 46), 8. 69.J — (1) The township of 
B. was a populous district situated within the 
parish of W., had constables of its own, & main- 
tained its own poor. It liad, from time im- 
memorial, chapelwardens & a chapel of its own. 
Divine service was performed, & the sacraments 
of the church administered, in the chapel, the 
repairs of which were paid for by the township. 
It had had its own burial ground from the year 
1727 ; but, until then, it had had none but that 
of W. : &, down to 1740, but not later, the town- 
siiip made payments to the clergy of W. church 
in respect ui burials at B. There was evidence 
of jjayments made from 1727 to 1740, to tlic 
clergy of W. for churchings at B. Chapel ; & of 
marriages having been cehibrated there by license 
& banns from J0U5 to 1764, but not aftoiwards 
till 1843, when the chapel was licensed under the 
Kegistration Act, 183(5 (c. 85). There was also 
evidence of payments made, fiom time to time 
by B. to the churchwardens of W., on account of 
W. church, beginning in 1080 At ending in 1762 ; 
which payments were somidimes ent^tjred in 
account as “ levies field : tliese facts did not 
show B. to b(5 a parish, within the above Act, 

(2) 'I’hf? chapel of B. being insunicient for 
the accommodation of its inhiibitants, they, in 
v<»Htry, ivsolved that a gi-ant ered to them by 
tlic Sficiety for Promoting the Knlargianent, <*tc., 
of (liurches tV. (Jhajiels should b<* accc*ptod, & 
that the chajiel should be enlai'ged according to 
the* society’s plans, “ any doticiency in the expense 
to be made up by the sale ” of ceHain private 
l)ews, “ A:, by raU‘s under the Act of Parliament.” 
'rh<»y also i*i*solv(*d to ])et'ition the CVmirs. for 
Building Nt‘W (’Jiurches to erect, a new churdi in 
the t.ownshi]i ; A^ tin* petition was presented, 
stating the inability of the inhabitants to build 
a church, A^ that, the enlargement, now agr<‘ed 
upon, would n*(|uire a rate of Is, in the pouml for 
liv(^ y(‘aiis. which they had pledged for that pur- 
pose*. 'riie chapelwardens then borrowc‘d of an 
individual £800, on the setuirity of the existing A:- 
future rates, for the purpose* of the eularg<‘nient. 
On vamdamnti to ri‘j)ay the £(i00 ; jvturn, that the 
sum was not hori*owed witli the consent of tlie 
vestry within the meaning of the above Act : — 
Held : ^ the writ could not ho enforced, the 
r<*solutions of vc'stry not. btdng a consent to the 
borrowing of money within the above Act.—li. v, 
WiLLiM (1860), 10 Q. D. 1 ; 117 E. B. 776 ; anb 
nom. n, V, Bn>5i'oN (Phapel Wardens), 20 
L, J, M. V, 03 ; 10 L. T. O. 8. 280 ; 15 Jur. 600. 

Whether chapelry part of parish.]— 

No. 3 <7, post. 

856. Parish church— Privileged to have bells.] — 

A parish church is privileged to have bells.— 
Soi.TAU i\ De Ukij) (1861), 2 Sim. N. S. 133 ; 21 
I.. J. Ch. 163 i 10 Jur. 320 ; 01 E. K. 201. 
Aunoiaii^ ^Mentd. H. r. Ll8U*r & BiggH (1866). Dcaw. & 
B; 200; i>unu> r. Loiubert (1SC7), L. 11, 3 Kq. 4 00; 
Walker r. Brewster (1867), L. K. 5 Kq. 23; A.-O. v. 
taiubrl^ t'ensmnorH Ghh a». (1808), 4 Ch. App. 71 ; 
Uortv. Clark (1868). 16 W. U. 369 ; luclibald r. Uobinaou 
Inohba d r. Barrlugi^n (1868). 20 L. T. 100 ; Harrl.son r. 

J Koskell r. Whitworth (1871). 
l* yimey (1872), 8 Ch. App. 8; 
Winter v. Baker (1887). 3 T. L. It, 560. 

JB. Boundaries, 

367. Extra-i^chlal places — Ancient cathe- 
drals.] — The sit<*s & art^as of ancient cathedrals, 


colleges & Inns of Court are extra-parochial. — R. 
V. Peterborouqh JJ. (1783), Oald. Idag. Cas. 238. 

368. Presumption from age.] — 

Braithwaitr V. Hook, No. 317, ante. 

369. Colleges.] — R. v . Peterborough JJ., 

No. 357, ante. 

360. Inns of Court.] — R. v . Peter- 

borough JJ., No. 357, ante. 

361. Presumption from long acquiescence 

In exclusion from parish.] — The occupiers of houses 
in Serjeant’s Inn, Fleet Street, are not liable to 
pay poor’s rates to the parish of St. Dunstan in 
the West. 

When a parish has for several hundred years 
acquiesced in the notion, that a particular place 
is not within it, a very strong case should be made 
out, before a jury can be called upon to find that 
such place is within the parish (Best, O..T.). — 
King v. Bu'rrERW^OBTii (1826), 2 C. A: V. 391, 
N. P. 

Delimitation of — By statutory authority.]— See 

Boundaries, Vol. VII., pp. 266-^208, Nos. 15, 16, 
20” 24. 

By judicial authority.] — See Boundaries, 

Vol. VII., pp. 270- 272, Nos. 38, 48, 49. 

Evidence of.] — See Boundaries, Vol. VII., pp. 
266, 313, Nos. 12, 332. 

Admissibility — Reputation.] — See 

Boundaries, Vol. VII., pp. 314, 316, Nos. 336, 
338, 349, 361. 

Public documents, etc.] —Sec Bound- 
aries, Vol. Vir., pp. 316, 318, Nos. 364, 367, 
379, 386, 389. 

Private documents.] — See Bound- 
aries, Vol. VI r., pp. 319, 320, Nos. 390, 404, 
409. 

Perambulations.]— «SVc Boundaries, Vol. VII., 
p. 321, Nos. 413 -416, 417, 418. 

Boundary plates— Presumption arising from.] — 
See Boundaries, Vol. VII., p. 280, No. 118. 

Duty to maintain.] - • >SVr Boundaries, Vol. VII., 
p. 281, No. 110. 


C. Notices. 


362. Publication — Sufllclency”- At principal door 
of church.] — (1) In the township of T. whore was 
an ancient chaped, a nt*w chm*ch was built At 
consecrated in 1832, since which period divine 
service had been regularly performed on Sundays 
in the new churcli, though parish meetings co*n- 
liniK'cl to be held in the ciiapcl, whei*e christi;nings 
A: burials were also occasionally perfomied : — 
Held: (1) the now ehurch, being the church de 
facto of the plu<?e, it was a suOicient publication 
of a po<w ratti if the notice required by Parish 
Notices Act, 1837 (c. 46) wore atlixed at or near 
the door thereof. At not at that of the chapel ; 
(2) it was a sufticient publication if the notice were 
afllxod to the principal door only of the church. 

(3) In the same ])liice a i*oom was liired for a 
schoolhouso, in which divine 8€*rvice was r<*gularly 
celebrated on Sundays accoidiug to the rites of 
the 14101*011 of England ; — field : it was not 
necessary to affix any notice on the door of the 
school. — Ormeuod r . Chadwick (1847), 16 M. Ac 
W. 367 ; 2 New Mag. Cas. 55 ; 2 New 8ess. Cas. 
697 ; 16 L. J. M. C. 143 ; 8 L. T. O. S. 343 ; 11 
J. P. 138 ; 153 E. H. 1321. 

Annotaliona .--—As to (2) FoUd. R. r. Salop JJ. (1864), 6 
Ne*iv Hep. 172. (HeneriUty. Mentd. It. tJ. Shipperbottom 
(1S47), 2 New Se«s. Cas. 641 : Hanisbotiom r. Duckworth 
(1847). I Exch. 506 ; R. r. l^ton (1848), 12 Q. B. 816 ; 
11. i*. AUlls (1861). 17 L. T. O. S. 164 ; It. V. Strotfleld & 
Dixon (1863), .32 L. J. M. C. 236. 


363. Parish divided into several districts — 

Each with own chapel— Notice of poor rate.]— 

Where a parish has several districte, each having its 
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own chapel, & separately maintaining its own 
poor, notice on the chapel door of tliat district 
mone for which the poor rate is made is sudlcient 
publication within Parish Notices Act, 1837 
(c. 45), s. 2. — R. V. WoiiCESTERSHiRE JJ. (1840), 
Arn. & H. 80 ; 4 Per. & Dav. 410 ; 10 L. J. M. 0. 
12 ; 6 J. P. 177. 

364. Township with ancient chapel & new 

church.] — Obmerod v. Chadwick, No. 302, ante, 

365. Highway parish part of larger poor 

law parish — ^No parish church In highway parish.] — 

II., in Warwickshire, is a parish within Highway 
Act, 1835 (c. 50), but for poor law At ecclesiastical 
purposes is not a parish but is included in the 
parish of K. There was no consc^crated church 
or cliapel of the ( -hurch of England in 11., but only 
a schoolroom licensed for divine service & a 
Wesleyan chapel. The parish church of K. was 
three miles fi’om 11. A highway rate for ll. 
having been duly allowed by justices was published 
by a notice allixed to the doors of the schoohoom 
At of the Wesleyan Chapel in 11., At not by a notice 
on the parish chuiv^h of K. : — JJeld : that such 
notice was a sullicieut publication of the rate 
within sect. 27 of the above Act. — It. v, Wolfkr- 
BTAN, [1893] 2 Q. H. 451 ; 92 I.. .1. M. C. US; 
(59 L. T. 129 ; 5S .1. 1». 133 ; 12 W. It. 17(5 ; 37 
Sol. ,Jo. 718 ; 5 R. 5(51. 

AniutUtiion : — Befd. Dccboii v. Derby OverHeerH 80 

L. T. 47. 

366. At schoolroom hired At used for 

church service — Whether necessary.] — Ouaikuod 
V, Chadwick, No. 3(52, ante, 

D, Distinct and Separate Parishes, 

367. Creation — Under Church Buiiding Acts’, 
1818 (c. 45), & 1819 (c. 134) — Enrolment of 
boundaries.] — In the year 1823, a piece of ground in 
the parish of M., Leicester, was i>urchased by 
subscription of the inhabitants, At conveyed to 
the Comrs. for Building Nc*w Churchos, who 
erectetd a chapel on part of it At inclosed (he 
remainder for a burial giound. In 1827, (he 
chapel At burial ground were cons<^c!'ated. In 
1828 an Ord. in Council was iiuuh^ At yniblislied, 
whereby, after reciting sect. 1(5 of (Uiuwdi Building 
Act, lbl 8 (c. 45), which erni)owers the comrs. 
to divide populous parishes into two or moj*e 
di.slinct At separate parishes ; also reciting sect. 21 
of that Act, which empowers the; comrs to divide 
populous parishes into ecclesiastical districts ; 
also 1 ‘eciting that the comrs. had made a repre- 
sentation to the thrown respecting tie? increjis*? 
of population At insufficient Cliurch accommoda- 
tion in the pansh ; also reciting that it appeared 
to the comrs. expedient that an ecclesiastical 
district should be assigned to the new chapel 
under Church BuUding Act, 1819 (c. 131); A: 
that the consent of the bishop liad been obtained : 
His Majesty ordered that the propostul division 
should be made At effected according to the pro- 
visions of the Acts. The boundaries of the 
district were duly enrolled under Church Building 
Act, 1819 (c. 143), 8 . 22. No Ord. in Council 
was made respecting the performance of the 
offices of the Church in the said chapel, or the 
appropriation of the fees payable in i*esi)cct th<jreof , 
nor did the comm, make any order as to whether 
the fees for burials, etc. were to bo reserved to 
the incumbent of the parish, or assigned to the 
curate of the chaj^l, or whether burials, etc. 
should be performed in such cliapel. In the year 
1848, the corpn. of Leicester established a cemetery 
^thin the borough, under a local Act, by which 
the burial service over deceased persons removed 


for interment in the cemetery was to be per- 
formed by, A& the fees paid to the incumbent who 
might have been required to perform the service, 

would have been entitled to the fees, if the 
interment had taken place in his parish or occle« 
siastical district : — Held : the Ord. in Council 
was made under Church Building Act, 1818 (c. 45), 
s. 21, A: not under Church Building Act, 1819 
(c. 143), 8 . 1(5 ; & tliat, upon enrolment of the 
boundaries, the chapelry became a separate 
district parish for all ecclesiastical purposes; 
after the death of the then incumbent of the 
original parish, the curate of the district parish 
was entitled to the fees for burial, both in his 
parish At in respect of deceased persons removed 
therefrom for interment in the cemetery. — 
Edgeu. V, Burnauy (1853), 8 Exch. 788 ; 23 
L. J. Ex. (55 ; 21 L. T. O. 8 . 144 ; 17 J. B. 520 ; 
155 E. R. 1571. 

Annoiatiwi Reid. llobortH v, Ault^in (1857). 2 U. Ac N. 432. 

308 . .J — TucKNEsa v, Alexander, 

No. 3752, post, 

369. .]-— In 1851, the chuixjh of T. 

was built At consecrated. At in 1852 a district was 
assigned to it by Ord. in Council, lus a chapel of 
eiise under (3iurch Building Act, 1818 (c. 45), At 
Cliurch Building Act, 1819 (c. 134), s. 1(5, out of 
the ancient parish of W. At that time deceased 
inhabitants were all buried in the parish church- 
yard. By the Act of Consecration At Ord. in 
('ouncil autliority was given to perform baptisms, 
mai'riages, At burials in the new church. At the 
fees were to be received by the incumbent of tlie 
ilisirict : — Held : the district of T. became a 
distinct At new parish in 185(5 under New Parishes 
Act, 185(5 (c. 104), H. 14, At was a “ new parish 
within Burial Act, 1857 (c. 81), s. 5. — Cronhhaw 
V, Wigan Burial Board (1873), J^. R. 8 (J. B. 
217 ; 42 J.. ,1. Q. B. 137 ; 28 L. T. 283, Ex. (Jh. 
AaruMionH : — ^Folld. llarrlH v. Lainbutli liiirlul Hoard 

(1883), 47 J. J*. 501. Refd. Haig v. Harlow, lie St. Mary, 

iHlingUm. Hiiriai (1801). TrlMt. IH). 

370. Evidence^— Separate churches —Lands In- 
termixed.] — 3\vo parishes, the lands of which 
were iritermixi.‘d, had eaidi a separate church, 
with one. patron one incAimbcnt, who ce 1 ebra(^»d 
divine service in each cliundi once eaoli Sunday 
morning or evening alterna(.ely, At christonod the 
children in eitlier irrespective of the residence of 
thi 5 parents. Tliere wiis also one parisli (derk, 
one communion jdate. At one burial ground. ^J'hore 
had always bi'-eii overscjers, churchwardens, At 
surveyoi *8 of highways appointed for each parish 
separatoly, but the same iioor rato in amount haci 
always been asseHS<^d in both parislies, At, when 
colle*(d/ed, tlie amount was thrown into one fund, 
At applie*d to tiie poor of both parishfjs indis- 
crimin?it<jly : -Held : the preponderance of ovi- 
dtuice was in favour of these being distinct Hi, 
separate parislies, Ac, therefore, a joint appointment 
of overs^iers for the united parishes was invalid. — 
it. V. Tomulehon (18(53), 1 New Itep. 524 ; 27 
J. P. 150. 

371. Eflect of division of existing parish — On 
right to choose churchwardens — Private Act.) — As 

a rule, existing customs or rights artj not to bo 
iakem away by mere genciral words in an Act of 
Parliament. But without words especially abro- 
gating them, they may bo abrogated by plain 
directions to do something whicli is wiioUy in- 
consistent with tiiem. And this may be the case 
though the Act is a private Act of I^arliament, At 
though the particular custom may liave been 
conOrmed, years before, by a verdict in a ct. of law. 

A parish consisted of four townships or liarnlets, 
D., W., M., Ac B. D. contained the parish church, 
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Sect, 7. — Constitution of the Church into parishes ; 

Sub-sect. 1 , D., E ., P. & O.] 

& gave the name to the whole parish. One of the 
churchwardens of D. was appomted by the rector, 
the other was elected by the parishioners. The 
two persons who, in the township or hamlet of M., 
performed the various duties of chipchwardens 
& overseers, were elected by the inhabitants of M., 
which hamlet raised & administered its rates quite 
independently of D., & the churchwardens of D. 
proper never interfered; & this custom of election 
m M. by the inhabitants, had been confirmed by 
a verdict in a ct. of law many years ago. A private 
Act of Parliament was passed creatii^ D. W. 
into one parish, M. into another, & B. into a third. 
The Act contained a provision tliat when the three 
parishes had been constituted, the churchwardens 
of each should be chosen as tliose of D. had been 
cliosen & appointod : — Held : though there were 
no pai’titsular words in the Act expressly putting 
an end to ilie custom of the inhabitants of the 
hamlet of M. electir^ the churchwardens, there 
were words clearly directing something else to be 
done entirely inconsistent with that custom, 
which, thoi'efore, on M.’s being constituted a 
parish, ceased, A the rector of the new parish of 
M. became entitled, as the rector of D. had always 
been, to apiK>int one of the churchwardens, while 
the other was elected by the parisliioiiers at large, 
for that the Act had made J). the model on which 
the newly created iiarishes were formed, & were 
to be governed. — Giikrn v. II. (187(5), 1 App. Cas. 
513 ; 35 Xj. T. 495 ; 41 J . P. 19(5, H. L. ; revsg. 
S. 0. sub nom. R. v. Ghkbn (187 1), 31 L. T. 643, 
Ex. Ch. 

E. Consolidated Chapelries, 

872. Formation — By Order In Council— Whether 
enrolment In Chancery of name, boundaries, etc., 
necessary.] — The formation of a district or chapclry 
on tlio I'equisition of the Ecclesiastical (Jomrs., by 
an Ord. in Council, under (Uiurch Building Act, 
1845 (c. 70), B. 0, is viilid, without any enrolment 
in (chancery of the name, boundaries, etc., as 
required by ("hui'ch Building Act, 1819 (c. 134), 
S. (5.— U. V. SOIJTU WJSALD OVKUSKBllS (1864), 5 
B. & H. 391 ; 4 New Rep. 323 ; 33 B. J. M. O. 
193 ; 10 B. T. 498 ; 28 J. P. 708 ; 10 Jur. N. S. 
1009 ; 12 W. R. 873 ; 122 E. R. 87(5. 

373. Effect of — Assimilation to district 

chapelry.l — (1) Consolidated chapelries Sc district 
chapelries, though dififerlng in origin, are, when 
once formed, precisely similar in character. 

(2) Consolidated chapelries are within New 
Parishes Act, 1856 (c. 104), s. 14. 

(3) Where an ecclesiastical district has been 
formed out of several parishes, the incumbent of 
the chapelry in tiie new district will not be entitled 
to tlie fees of marriages, etc. witliin sect. 12 of 
above Act until after the next avoidance, or the 
relinquishment of fees by the incumbento of all 
the parishes out of which the chapelry has been 
formed. The incumbent of two parishes from 
wliicli portions were taken in order to form a con- 
solidatod chapelry, appeared to have made no 
formal resignation of fees accruing in respect of 
such portions of the cliapelry, but stat^ that 
when they gave up the right tp the parish they 
considered that they liad ^ven up everything ; — 
Held : there was sunicieiit t^vidence of a relinquish- 
ment of such fees within the sect. 

(4) A deft, is not bound to appeal from an inter- 
locutory decree, though ho might so have raised 
the whole question at issue. — JoNss v. Gough 
(1865), 3 Moo. P. C. C. N. B. 1 ; 12 L. T. 81 $ 29 


J. P. 196 ; 11 Jur. N. S. 251 ; 13 W. R. 509 ; 16 
£. B. 1 ; sub nom. Gough v, Jonbs, 6 New Hep. 
381, P. C, ; affg. S. 0. sub nom, Gough Sc Cabt- 
WBIOHT V. JONEB (1863), 9 L. T. 61 0; p revious 
proceedings, sub nom, Gough Sc Cartwright v. 
Jones (1862), 7 L. T. 566. 

Annotation : — As to (2) Bsfd. Cronshaw v. Wigan Burial 

Board (1873), L. R. 8 Q. B. 217. 

874. Whether within New Parishes 

Act, 1856 (c. 104), s. 16.] — Jones v, Gough, No. 
373, ante. 

See, generally. Sub-sect. 1, G., post. 

876. Right of inhabitants to choose 

churchwardens in original parish.] — Contiguous 
portions of parishes of B. Sc S. formed into a 
consolidated chapelry for all ecclesiastical pur- 
poses, Sc assigned to the consecrated church of 
St. J. : — Held: those ratepayers residing within 
that part of the parish of B. lying within the con- 
solidated chapel^, had a right to vote in the 
election of churchwardens for the ancient parish 
of B.— Newman v. Kino (1870), 34 J. P. 358. 

See, generally. Sub-sect. 6, D., post. 

Right of incumbent to fees.] — See Port Yll., 
Sect. 10, Bub-scct. 1, post, 

F. District Chapelries, 

876. Whether messuage within — ^Admissibility 
of evidence.] — Upon an issue whether a certain 
messuage is situated witliin a chapclry, a person 
who ocempies rateable property witl^ the chapelry 
is a competent witness to prove that it is. — 
Mausden V. Stanhpield (1828), 7 B. & C. 815 ; 
1 Man. Sc Ky. K. B. 609 ; 1 Man. Sc Ry. M. C. 
358 ; 6 L. J. O. S. K. B 159 ; 108 E. R. 927. 
Anmdatiutut : — Mentd. Doe d. Hobbs v. (X>ckell (1836), 4 

Ad. isc El. 478 ; Wonnald v. Mackiiitosh (1840), 5 My. Sc 

Cr. 6 ; R. V. Addorbury Kast (1843), Bav. Cc Slcr. 324 ; 

R. V. Martin (1848), 6 State Tr. N. S. 925. 

877. Whether part of parish — ^Evidence.] — A 
chapelry may form part of a parish although the 
inhabitants of the chapelry have never been 
assessed for church rates or repairs, or taken any 
paiii in tiie election of churchwardens of the 
parish church. Sc although owing to the magnitude 
of the parish the cliapclry has always appointed 
separate overseers Sc levied separate poor rates 
under Poor Relief Act, 1662 (c. 12). The fact 
that the vicar of the parish receives the vicarial 
tiUie of the chapelry Sc that residents in the 
chapelry are in the habit of being married at the 
parish church is almost conclusive evidence that 
the cliapelry is part of the parish. — He Sanddach 
School Sc AijtfsuousB Foundation, A.-G. v. 
Crewe (Earl), [1901J 2 Ch. 317 ; 70 L. J. Ch. 
604 ; 84 L. T. 815 ; 49 W. R. 647. 

378 . Annexation of endowment.] — 

Hughes v, Denton, No. 3444, post. 

379. Creation — Authority of Ecclesiastical Com- 
missioners.] — T uckness V. Alexander, No. 3752, 
post, 

880. Constitution as new parish — Effect of — 
On identity.]— H ughes v, Denton, No. 3444, 
post, 

881. By Order in Council under Church 

Building Act, 1839 (c. 49) — Ori^nal parish regu- 
lated by local Act — whether valid.] — The rule of 
construction, that a general Act of Parliament 
does not repeal or affect a prior special Act of 
Parliament without express words of reference, 
applies to the Church Building Acts. 

(1 ) Where a local Act reguURed the ecclesiastical 
arrangements of the parish of St. Pancras : — 
Held : not to be affects by above Act. 

(2) An Ord. in Council, purporting, under 
sect. 3 of the latter, with the consent of tlie 
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bishop alone, upon the representation of the I 
Ecdeiuastical Oomrs., to order the assignment of 
a district to a parochial chapel built under the 
former Act : — Held : ultra vires. 

(3) The insertion in a ^neral Act of Parliament 
of a saving clause, providing, that the Act shall 
not apply to a special case which had previously 
been regulated by a special Act of Parliament 
not otherwise referred to, will not prevent the 
application of the rule of construction mentioned 
above. 

(4) The incumbent of a district parish created 
such by a private Act of Parliament, will not be 
allowed to restrain the incumbent of the mother 
church from publishing banns & celebrating | 
marriages between persons resident in the district 
p^ish, nor from receiving ecclesiastical dues. — 1 
J^TZGEKALD V. Champneys (1801), 2 John. & 11. 
31 ; 30 L. J. Ch. 777 ; 5 L. T. 233 ; 7 Jur. N. H. 
100(5 ; 0 W. B. 850 : 70 E. B. 058. 

AnmitatUma to (4) Betd. Tucknoas v. Aloxaodor 
2 Jirow. & Sm. 014. Omerallv. Reid. Stowart v. Wtist 
Derby Burial Board (1886). 34 Ch. D. 314. Mentd. 
Thori>e v. Adams (1871). Ij. R. 0 C. i*. 125 : Oaniott v. 
Br^oy (1878). 3 App. Cas. 944 : Re South's Kstate, 
Clemente v. Ward (1887), 35 Ch. ll 589 ; Baird «. Tuu- 
bridffc Wells Orpo.. I1894J 2 Q. B. 8G7 ; Uornsey Distrlot 
Council V, Smith, [1897] 1 Ch. 843 : R. v. Dociii Govom- 
mont Board, A'x p. South Siouotiam Union, 11908] 2 
K. B. 368 ; Jenkins v. G. C. Hy.. [1012] 1 K. B. 1. 

332. Effect on prior trust deed — Con- 

struction of Order In Council.] — By a deed of 1840 
a certain chapel was vested in trustees, upon trust 
to permit same to be used as a chapel of ease, 
dependent upon the parisli church, & to permit 
the vicar for the time being or his curates to 
officiate as ministers thereof, dc to allow the vicai* 
& churchwardens to let the pews, & to permit the 
churchwardens to receive the pew rejnts & oUier 
emoluments for the benelit of the vicar, aftcir 
paying the necessary expenses ; dc the vicar 
cliurch wardens were authorisc^d to appoint ilie 
clerk, pew openers & other officers of the chapel. 
By an Ord. in Council, dated Oct. 1800, thes chapel 
was constituted n dhstrict cliapelr>’, & it Wiis 
ordered tiiat marriages, baptisms, etc., should be 
solemnised & performed in the chaptil, dc that the 
fees should belong to the ministier of such chapc>l 
for the time being, subject to a proviso that so 
long os the existing vicar remained vicar the fees 
should be paid to him, but the Ord. did not 
mention or affect to disal with tiie i)ew rents : — 
Held : (1) tlxe effect of the Ord. in Council was to 
withdraw the cliapel from all the purposes in- 
cluded in the trust deed ; (2) to constitute the 
district chapelry a benefice ; dc (3) to deprive the 
vicar dc churchwardens of the parish church of all 
right to receive the pew rents, or to nominate the 
officers of the church. Qu. : whether after the 
creation of the district chapelry the pews of the 
chapel could lawfully be let dc the pew i*ents 
received for the benefit of the minister of the 
chapel. — Fitzgerald v. Fitzi»atiuck (1804), 4 
New Kep. 87 ; 33 L. J. Ch. 670 ; 10 L. T. 477 ; 28 
J. P. 645 ; 10 Jur. N. S. 913 ; 12 W. B. 771. 
Atit^alion: — As to (1) BeUU ChlchcMter Sc Enbn>ok 
T^toes V. Woodward, Sandgato Faculty (Jauo (1888). 
Trtet. 180. 

See^ also. No. 373, ante, 

883. Formation under Church Building Acti, 
1810, 1880, Sc 1856— ^Distinguished from parish 
formed under Oiurch Building Act, 1818— Parish 
clerk's right to fees.] — A district chapelry, created 
by an Ord. in Council, under Church Building 
Acte, 1819 (c. 134), Sc 1839 (c. 49), & 19 dc 20 Viet., 
c. 55, is not equivalent to a district parish created 
un^r Church Building Act, 1818 (c. 45), Sc the 
parish clerk of such a ffistriet chapelry is not 


entitled as of right to the parish clerk’s fees witl^ 
the district chapelry as against a clerk of the 
original parish, whose appointment dates prior 
to the creation of the district chapelry In simh 
a case, the bishop may, under 19 Sc 20 Viet., c. 65, 
8. 14, award compensation to the parish clerk in 
lieu of fees. — -Hampstead Pabisu Clerk’s Fee 
Case, lie Lanomead (1876), Trist. 54. 

Right of incumbent to fees.] — See Part VII., 
Sect. 10, sub-sect. 1, post. 

G. New Parishes. 

884. Creation.] — Cronshaw v. Wigan Burial 
Board, No. 369, ante, 

885. .] — The ancient parish of St. Mary 

comprised, inter al\a^ the district parisli of St. 
Mark, attached to the district church of which 
was a churchyard wherein the remains of the 
inhabitants of St. Mark were interred. In 1862 
a burial board was foimed for the whole of the 
parish of St. Mary, dc in 1853 the churchyard of 
the district parish of St. Mark was closed by 
order of the Soci*etary of Steto, d& the remains of 
the inliabitants of St. Mark’s were thenccfortli 
interred in the buriai ground provided by the 

1 burial board of St. Mary. Such burial ground 
was consecrated in 1854, Sc from that time became 
tiie burial ground of St. Mary. In 1875 a church 
called St. James was built dp consecrated in the 
district parish of St. Mark, Sc a district, pari of 
the district parish of St. Mark, dssimied to it by 
Ord. in Council. By the sentence of consecration 
Sc Ord. in Council authority was given to solemnise 
Sc i)crform burials, etc., at the church of St. James, 
the fees to arise therefrom to bo paid Sc belong to 
the minister of sucli church for the time being. 
The incumbent of St, James* having brouglit an 
action claiming to perform the burial service in 
defte.* burial ground over the bodies of the in- 
habitants of St, James’ buried therein, Sc to receive 
tiie fees for such services : — Held : the district (>f 
j St. James was a “ new parisli ” within Burial 
I Act, 1857 (c. 81), 8. 5.— Uaruis v. Lambeth 
i Burial Board (1883), 47 J, P. 601, 1). C. 

I 386. Distinguished from district constituted 
! under Church Building Act, 1831 (c. 88).] — By 
; s<jct. 16 of above Act, two churchwardens ore to 
1 bo appointed for every church or chapel built 
I under the provisions of that Act ; one by the 
I incumbent. Sc the oUier by the renters of pews, 
i Marriage Act, 1836 (c. 85), s. 26, empowers the 
{ bisliop of a diocese, by license under his hand Sc 
I seal, t(> authorise the solemnisation of marriages 
, in a district chapel, for persons residing witi^m 
' the district. By sect. 32 the bishop may, with 
I the consent of the Archbishop of the province, 

: revoke this license. New Parishes Act, 1843 
(c. 37), H. 16, enacts that when any church or 
' chapel shall bo buUt in anv district, Sc consecrated 
as the church or chapel of such district, the 
district shall, from Sc after such consecration, bo 
. Sc bo deemed to be a new parish for ecclesiastical 
I purposes. by sect. 17, in evorv such case of 
: a district so becoming a now parish, two church- 
I wardens are to be chosen for it ; one by the per- 
I petual curate of the new parish Sc the other by 
' the resident inhabitants having a> similar ^ualiffca- 
I tion to that which would entitle inhabitants to 
vote at the election of cfiurchwardcns for the 
principal parish. New Parishes Act, 1850 (c, 104), 
s. 11, empowers the Ecclesiastical Comrs., upon 
i the application of the incumbent of a disteict 
church or chapel, with the written consent of the 
bishop of the diocese, to make an order under 
their seal, authorising the publication of banns 
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Sect* 7 •'-‘C^iUulion of U[c Church into 'parishes: 

Sub’sect* 1, G. cfc H *f sub-sect. 2 , A.] 

of fcatrimony & thT^lomnisation therein of 
marriages, baptui^!i;^ churchings, & burials ; all 
me fees for me pe]^QJ^Ql|^]^oe of which offices are 
to be paid to the incumbent. 
® ^ *?» wheresoever or as soon as banns of 

imrimon^ & the solemnisation of marriages, 
& baptisms, are authorised to be 
published or performed in any consecrated district 
church or chai>el, such district not being at the 
t^e of the passing of that Act a separate & dis- 
Hnct parish for ecclesiastical purposes, & the 
' incumbent of which is, by such authority, entitled 
for his own benefit to the entire fees for the per- 
formance of such offices, without any reservations 
thereout, such district shall become & be a separate 
& cUstinct parisli for ecclesiastical purposes, such 
as is contemplated by Now Parishes Act, 1843 
(c. 37), 8. 15 ; the church of the district shall be 
the 01101*011 of such pai'ish ; & all the provisions 
of New Parishes Act, 1843 (c. 37), relative to new 
parishes, upon their becoming such, & to the 
matters things cons(iquent thert^on, shall extend 
& apply to the said parish &; chui-ch as fully &- 
elToctualiy as if it had become a new parish under 
the provisions of that Act/. The church of C. 
was built, & had a district assigned to it, under 
Church iluilding Act, 1831 (c. 38). In the year 
1840 the bishop of tlic dioc(*s<; granted, under 
MaiTiage Act, 1830 (c. 85), s. 20, his license for the 
publication of banns & th > solemrusation of 
marriages in the church, & i\.r taking the same 
fees in respect thereof as were taken in the mother 
church by the minister ® incumbent thereof for 
the time being ; to which tJie fees for cliurchings, 
baptisms, & burials wei'e afterwanis added. Frtim 
the consideration of the churcli down to the issuing 
of f.he writ tjf matidamus in tlie present case, two 
ehui'chwardetis were chosen for th(d church in the. 
manner diiidcted by (?liiirch Building Aet, 1831 
(c. 38), s. 10 ; one by the incumb(»nt, & the ot her 
by the pew ituitei’s. Upon demurrer to the 
ii'turn U) a mandannui to the incumbent of the 
district to convene a meeting of the inhabitants 
to elect- a ehuiidh warden, tlu^ i*eturn alleging that 
the incumbent & t he pew rentei-s had the privil(*ge 
of ehdcting the eiiurchwardens, Ac that sect. 15 
of New Parishes Act-, 1843 (c. 37), Ac sect. 14 of 
New I’arishes Act, 1850 (c. 104), were inapidicable : 
— Held : the return was good. Tiic authority 
cont4im]ilaUd by New l*arishes Act, 1850 (c. 104), 
B. 14, was not a revocable license by the bishop, 
bnt- an autliority under nn order of the Comrs. 
under sect. 11 of that Act ; thei’ofore the district 
was not brought within the operation of sect. 14 
of thid Act. Scmhle : New Parislies Act, 1843 
(c. 37), 8. 15, is inapplicable to the case of a 
district constituted, not, under that Act, but under 
t-liurch Building Act, 1831 (c. 38), with a license 
by the bishop under Marriage Act, 1830 (c. 85). 

This authority, if it had been gianted by the 
order of the Comrs., would be of a permanent & 
irrevocable character ; but it has not been granted, 
A'- we are of opinion that the revocable authority 
or licensed of the bishop is not enough to bring 
this district within sect. 14 of New Parishes Act, 
1850 (c. 104) {per Cur.). — B. v. I^erry (1801), 3 
E. & E. 040 ; 30 L. J. Q. B. 141 ; 3 L. T. 885 ; 

^ 5 0 W. K. 383 1 

121 E, B. 58o. 


887. Whether place having a known & defined 
boundary — Local Government Act, 1858 (c. 98) » 
sect. 12— Parts of two townships each maintaining 
own poor dc highways.] — A district formed for 
ecclesiastical purposes under New Parishes Act, 
1843 (c. 87), couMsting of parts of two townshijM, 
each of which townships separately maintains its 
own iMXdP & its own his^ways, was “ a place 
having a known & defined boundary’* mthin 
sect. 12 of above Act, & was not a less place 
included within a greater within the meaning of 
sect. 14. Preliminary proceedings under secte. 14 
& 16 were therefore unnecessary, A the district 
might at once adopt the Act, at a meeting of 
owners & ratepayers, convened by the church- 
wardens ; & an order of the Secretaiy of State 
confirming such adoption was valid. — K. v. 
Northowram & Clayton (Ratepayers) (1805), 
L. R. 1 Q. B. 110 ; 7 B. & 8. 110 ; 35 L. J. Q. B. 
00 ; 30 J. P. 181. 

Annotations: — Mentd. R. v. Hardy (1868), L. R. 4 Q. B. 

117 ; R. V. liocal Govomnient Board (1873), L. R. 8 

Q. B. 227. 

Rights of inhabitants — Burial.] Buriai., 
Vol. VII., p. 627, No. 74. 

H. Parish Records and Documents, 

388. Parish registers — Right of inspection.] — 
Anon. (1733), 2 Barn. K. B. 269 ; 94 E. R. 493. 

380. Duty of incumbent to make copies.] — 

Anon. (1733), 2 Barn. K. B. 269 ; 94 E. R. 493. 

now, Births & Deaths Registration Act, 
1836 (c. 86), H. 35. 

390. Entries in — On whom duty lies.] -— 

An entry in the register book by the minister of 
the i^arish of the baptism of a child, wliich had 
taken place before he became minister or had 
any connection with the parish, & of which ho 
received irifoniiation from the piirish clerk, is not 
admissibh^ in cwidciice, nor is the private memo- 
randum of tlie fact innde by the clerk who was 
present at the baptism. 

Registers should be made up i)romptly, &- l)y 
tJie pei’son whoso duty it is to make them up. 
The register of haptisiti, in this case, purports to 
bear dat(^ 6, 1776, but it was not made up 

till June, 1777, A then it was made up — not by 
the pei'son who was minister of tln^ parish at the 
time of the baptism, or by a person wlio appeared 
at that time to have any connection with the parish 
— but. by one who aft<*rwards became the minister 
of tlie jiarish. It must be taken, therefore, that 
he made this entry after tlie death of the 
minister of tlu^ parisli who was present at the 
baptism. ... 1 think, therefore, the register 
itself clearly ought not to have been received in 
evidence (Bayley, J.). — Doe d. Warren v, Bray 
(1828), 8 B. & C, 813 ; 3 Man. & Ry. K. B. 428 : 
2 Man. & Ry. M. C. 66 ; 7 L. J. O. 8. K. B. 161 ; 
108 E. R. 1215. 

Anmttation : — Reid. Lyell v. Koimody (1887), 66 L. T. 647. 

891. Time lor making.] — D oe d. 

Warren v, Bray, No. 390, ante. 

Sec Parochial Register Act, 1812 (c. 140), s. 3. 

392, Custody.] — Where a rectory is in 

fact void, although one has acted as rector & 
appointed an officiating chaplain, this ct. will not 
grant a mandamus, at the instance of one of the 
churchwanlcus, to compel a mere wrong doer to 
give up the I’egister books of the parish to the 
churchwardens, as there is another remedy. \Mien 
a benefice is full, the incumbent is the proper 


PART 111. SECT. 7, SUB-SECT. t.—H. authoriBingthoameudiuout of the entry register was not a public record, tho 

_ S* 4 rfffisters — Amtndtttctd — as to apix^t/s -baptisni in a church ct. could not authorise the amendment. 

jurtfdt^um of cowito order.) — Where rt>#ristcr of baptisms by making certain ■ — Ex p. Reeve (lbl2), C. P. B. 194. — 

application was made for an order additions thereto : — Held : as such S. AF. 


g. J*ttrtsh rfffisters — Amtndtttctd — as to apm^t.’s -baptism in a church 

jurt^ttdioH of cowito order,] — Where register of baptisms by making certain 


authorising the ameudmont of the entry 
as to appct.*s -baptism in a church 
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custodian of the parisli books ; aonble : if void, 
the chui-chwordens.— p, Hoixoway (1855), 
24 L. T. O. S. 255 ; 19 J. P. Jo. 90 ; sub iionu 
B. V. CrMLBY, Ex p. Holloway, 3 W. R. 247. 

* danuifo toj — See Criminal 

Terrien^Ai evldeiioe.]— ^ee Evidence. 

— — W boundAries.] — iS^ec Boundaries, 

Vol. VII., p. 318, Nos. 379, 380. 

Vestry book8.]—5ee Nos. 019, 620, post 
Parish books & pimrs— Discovery ot.l^See 
Operations, Vol. XIII., p. 424, Nos. 1455- 
1457. 

nwr”::::. papers in charge of vestry clerk.]— /8cc 

No. 621, post. 

As evidence of boundaries.] — See Bound- 
aries, Vol. VII., p. 318, No. 381. 


Sub-sect. 2. — The Incumbent. 

A. In General. 

393. Estate In benefice — Rectory.] — Hun'pley 
V. Russell, No. 3719, post. 

394. Duties — Whether bound to preach.] — 
Taylor v. Gay (1009), 1 Sid. 409 ; 82 E. R. 1185. 

At archdeacon’s visitation.] — See 

Sect. 5, 8ub-«eci. ii, O., atUe. 

Necessity for licence. |—/SVc Part V., Sect. 2, 

sub-sect. 4, A., post. 

In relation to vestries.] — See Sub-sect. 4, 

post. 

Cure of souls.] - ,SVc Part V., Sect. 8, sub- 
sect. 2, post. 

Residence.] — See PaH V., Sect. 8, sub-soct. 

3, post. 

395. Rights — Subordinated to spiritual duties.] 

— ('lairn : that pltf. was vicar of a parish ; that 
a chapel was erected within it &; endowed & 
consecrated for the administration of the sacjra- 
ments & tlie performance of all other divine onices 
iiccording to the ritcis of the (Church of England ; 
that pltf. as such vicar was entitled to nominate 
A& presf'nt, & had nominated Ac presentx‘(l a clerk 
to the chapel, but anotiier clerk had been liccnwjd, 
instituted, Ac admitted by deft, bishop on the 
non.ination & presentation of certain other defis., 
who thereby hindered pltf. in the exeredse of his 
right ; A:- he claimed to have his right establislied 
A: declared. 1 defence of the* last mentioned d(ifis. : 
That cci*tain freeholders had erected the chapel 
A:, conveyed to the Ecclesiastical ("omi*s., A: 
applied to them under (Church Building Act, 1851 
(c. 97), to declare the right of nomination to he 
m defts. who had endowed the chaped, Ac that 
befoKi making such declaration a copy of the 
application was according t<j the Act, sent by the 
r 1?*^* ^ 1*^ being both patron Ac incumbent 

of the palish ; that if he hod ceased to bci ]>atn)n 
he stood by Ac knowingly allowed thoH<$ defts. to 
<?ndow the chapel Ac procure the same to be con- 
secrated in the Ixdief entertained by them as he 
well knew that he was patron, Ac that th(j sending 
of such copy to him was in fact a sending of a copy 
both to the patron Ac incumbent, as requh*ed by the 
therefore estopped from denying 
that he was patron ; Ac that the right of nomination 
nau been declared to bo in tliose defts., who after- 
wards nominated. On demurrer to the allegation 
of estoppel ; (1) it was bad, because the 

ngnts of the vicar were not merely private but were 
^companied by spiritual Ac other duties in which 
^ parishioners were interested, Ac he could not 
tlierefore waive or divest himself of those rights 
Ac duties by the conduct imputed to him ; (2) the 
A, — ^VOL. XIX. 


clahn was bad, inasmuch as it did not allege that 
the chapel was a chapel of ease, or otherwise show 
any right in the vicar to nominate and present a 
clerk to it. 

(3) Defts. claiming relief over against the 
Ecclesiastical Oomrs. served upon them a notice 
under B. S. 0., Ord. 16, r. 18. They Miteted an 
appearance under r. 20, Ac an order was afterwards 
made at chambers, under r. 21, that they should 
be at liberty to appear At defend this actim so far 
as related to the question whether idl thinss 
required to be done by them, in order to enable 
them as against pltf. to make a valid declaration 
of the right of nomination Ac to vest that right in 
defts., were done by them, Ac that they should be 
bound by the finding upon that question. The 
‘ pltf. then obtained an order on the Ecclesiastical 
Commissioners for discovery of documents : — 
Held : the third parties having appeared in the 
action to litigate Avith pltf., ho was entitled to 
discovci*y from them, Ac the order for it was ri^t. 

The vicar of a parish as such, has only the ripit 
to pi'cscnt to a public consecrated chapel within 
his parish, when such chapel is a cliapcl of ease, 
though he has the right to forbid any penson to 
officiate within his pansli without his consent, 
unless ho has boon deprived of such right by some 
statute or some arrangement binding on the bishop 
of his diocese, the patron of the mother cliurch, & 
the patron thereof. — M acjAllihter v. Hochbstbr 
(B p.) (1880), 5 C. l\ D. 194 ; 49 L. J. Q. B. 114. 
443 ; 42 L. T. 22, 481 ; 28 W. B. 584, D. C. 

Annotations : — Ah to (3) Distd. MoUoy r. Kilby (1K80), 15 

Ch. J). 102. Folld. Kdoii v. Woiimalo Iron & Coal C*». 

(18«7). 31 Ch. D. 223. Reid. I’iUw v. Rc»bertH (1882), 21 
. Ch. I). 1U8. 

396. Consistent with those of parishioners.] 

— The incumbent has only sucli rights as are 
consist/cnt Ac co-equal with thci rights of the 
parishioners (Lurd ('oleridce, C.J.). 

1 No one can lawfully read a service over a 
[ coipsc ill a churchyard, Ac for this purpose tlio con- 
I secrated poi*tion of a cemetery is tlie same tiling 
i as a churchyard, uidess lie is the* incumbent or 
j soni(‘ clergyman duly authorised by him . . . 

! speaking generally, no (ilergyman can perform 
: sacred rites in the parish of anoth(;r clergyman 
wit hout the consent' of t he incumbent ; to do so 
! would l)tj an (‘cclt^shist leal olTence (Lord (’ole- 
, RLDOE, (J.J.). 

* (Jonsiicration is elTcctcsl by the decr(;e of a com- 
I petimt ecclesiastical cl., that is to say, the act or 
senteneci of (Jonsecration, signed by tlie bishops, 

’ sotting aside*, the gi'ound or building in sacros usus 
(Lord (kiLKiUDOK, O. J.). — Wood v. Headincley- 
(•um-Buri.ky Burial Board, [1892] 1 Q. B. 713 ; 

I m L. T. 90 ; 50 J. V. 320 ; 40 W. R. 390 ; 8 
T. L. R. 217 ; 30 Hoi. Jo. 201, D. G. 

! Antudatmns : — Meutd. WllIiainH v. Jlritoji Ferry Burial 
Board, 11305] 2 K. IJ. 5G5 ; Huttou v. Bowden, I1313J 
1 Ch. 518. 


397. 


Relief from rates— Under Ecclesi- 


astical Tithe Rentcharge (Rates) Aot, 1920 (c. __ 
s. 1 (2) —How total Income arising from benefice 
calculated.) —In the above sub-sect, the words 
“ tot/ol income arising from the benefice moan 
the total incom<; arising from the benefice to the 
incumbent thereof for the tim(» being as owner of 
the tithe rentcharge ; Ac, therefore, the incumbent 
of a benefice, in arriving at the total income arising 
therefrom to be shown in a statutory declaration 
made by liim under the sub-sect*, is entitled to 
deduct from the total gross revenue of the benefice 
sums paid by him to the incumbents of other 
parishes pursuant to Ords. in Council charging the 
tithes Ac hereditaments of the benefice with the 

s 
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Ecclesustical Law. 


Sect, 7. — CanatUution of ihe Church into parishes: 

Sub-sect. 2, A, <fc B, {a) i» d? ii.] 

payment thereof, & a eum paid to his own pre- 
decessor pursuant to a declaration of vacancy 
directing payment tlicreof out of the revenue of the 
benefice»'~—ll« v» I/Atchinodon Ov KRBKKRfl , JEx p* 
Hjeaiw, [1022] 2 K. B. 14 ; 91 L. J. K. B. 429 ; 
126 L. T. 604 ; 86 J. P. 43 ; 20 L. G. B. 114, D. C. 

Incumbent of two benefices.] — 

Sec No. 2437, jtost. 

Fees.] — See Part VII., Sect. 10, sub-sect. 

1, post. 

As chairman of vestry meeting.] — See 

Sub-sect. 4, 0. (c) ii., post. 

— — Nomination of churchwarden.]— Nos. 
670-679, post. 

Whether corporation sole.] — Sce^ generally, 
COBPORATIONS, Vol. Xlll., p. 276, Nos. 68-00, 61. 

308. Perpetual curate.] — Where a per- 

}>etual curacy is augmented from Queen Anne’s 
KKmnty fund the incumbent becomes, by statute, 
a corpn. capable of taking in perpetuity. The 
incumbent of a peipetual curacy not so augmented 
took in exchange, to him A his successors for ever, 
land of mowj than 40«. aimual value ; — UeUi : a 
subsequent incumbent was entitled to a county 
vote in respect of this land as equitable fi'coholder. 

-Wallis v. Bibkh (1870), L. U. 6 0. P. 222 ; 1 
Hop. & Colt. 365 ; 39 L. J. C. P. 100 ; 22 L. T. 
268 ; 34 J. P. 343 ; 18 W. K. 734. 

See, generally, Part V., Sect. 3, sub-soct. 4, post. 

899. Standard of conduct.! — W iixiamh v. Hall, 

WllXlAMS V. PlUUAY, No. 14 »2, post. 

Parish surroimding cathedral— Sub-dean of 
cathedral vicar of parish.] — See No. 317, ante. 


li. nights and Liabilities in regard to Property, 
{a) The Church. 
i. In General. 


400. Nature of estate.J -B. v. Maucii (1663), 1 
Sid. 101 ; 82 E. K. 995 ; s\d} nom. li. v. Lahking, 
1 Keb. 438. 

Annoiaiitm : — Reid. lJurtou v. llciihou & Kerboy (1812), 
11 L. J. Kx. :U8. 


401. 


Possession with churchwardens.]- 


All i>ersons ought to understand that the sacred 
editice of the (jhurch is under the protection of the 
ecclesiastical laws as they are administered in these 
cts. ; that the possession of the churcli is in the 
minister & the churchwardens ; dc that no person 
has a right to enter it when it is not open lor 
divine service, except with their permission, A 
under their authority. That pews already erected 
cannot bo pulled down witliout the consent of the 
minister & chui'chwardens, unless after cause 
shown l:>y a faculty or licence from the ordinary 
(SiB John Niouoll). — Jabratt v. Steklb (1820), 
8 PhlUim. 167 ; 161 E. R. 1290. 

AnnoteUumr : — Apprvd. Uritlln r. (1804). B. 8c B. 

9:1. SxM. V. CX>rdi]^ley (1868), L. K. 3 A. & K. 

113. K&M. CH»po V. Barber (1872), 41 L. J. M. C. 137 ; 
Bt. Mioliari, BoMBidhaw (Roolor, etc.) v. PariBliiouer 8 ol 
8amo, [1803J P. 233 ; Loo v. Hawtrey, [1898J P. 63. 


48CC, generalfy. Sub-sect. 6, post. 

408. 8ub]sct to purposes to which dedi- 

oated.] — Qrebnsladb v. Darby, No. 476, post. 

498. The site.] — A grant by a rector to an 
individual of the exclustve ri^t of burial for 
himself, his fiunily, A friends, in a vault under the 
church, is a grant of an easement arising out of 
bind & caunot be made by parol. No aciton will 
lio for the disturbance of such a right against 
a rector ; if it would, case not trespass > would 
be the proper form. (1) Semble : a re^r has no 
power to make such a grant, even by deed. 


The freehold of tlie church is in the rector; but the 
rector holds the freehold subject to the jurisdiction 
of the ordinary, dc for general & public pu^oses, not 
for his own ; for the benefit of the parishoners at 
lar^, not for his own sole benefit & emolument. 
The object is, that ho shall be eimbled to fu rnish 
all his parishoners from time to time with reason- 
able & convenient space for the purposes of burial, 
& if he had the power to grant to one individual 
an exclusive right of burial to an individual, not a 
parishioner, & his family such as pltf. now claiins, 
that object might be defeated because the greater 
portion of the church might become appropriated 
to wealthy individuals who could afford to pay 
largely to the rector for such a privilege, to the 
actual exclusion of the poorer parishioners. 
(2) Semble : such a right cannot be granted at all, 
except by means of a faculty, to a parishioner, 
& annexed to a mansion within the parish. In 
the case of a pew, a faculty is necessary for such 
a grant ; (3) Semble : it is equally necessary in the 
cose of a tomb or vault. 

In both cases the governing principle ought to be, 
to regulate the accommodation according to the 
rights wants of the parishioners ; & a faculty 
can do no more than limit, in the one case the right 
of sitting, & in the other the right of burial, to 
inhabitants of the parish. Generally in tlie case 
of a pew, the faculty is confined to persons in- 
habiting a particular house within the parish, & 
if not, it is annexed to a parishioner, in the cha- 
racter of parishioner, supposing it may be so, still 
when the party removes from the parish, the 
exclusive privilege ceases, & the rights of other 
iicrsons coming into the parish att^h. — Bryan 
V. Whistlrh (1828), 8 B. iSc O. 288; 2 Man. & 
Ry. K. B. 318 ; 6 Ii. J. O. S. K. B. 302 ; 108 
E. R. 1050. 

AnnatulUim : — Aa to (1 ) & (2) Reid. Tsplin r. Floi'ouco (1851 ), 
10 C. B. 744; AHhby r. HarriH (1868), L. R. 3 V. 1». .'»23 ; 
Kerrison v. Smith (1897), 66 L. J. Q. Ii. 762 ; North 
MaacbOHter OversecrH v. Wiuataiiloy, 11908] 1 K. B. 83.5. 
Ocnerally. Henid. Wood v. Leodbittcr (1845), 13 Al. & W. 
838. 


404. .] — Kkdiikad r. Wait, No. lO.'SS, post. 

406. .] — Gui!iENSL.\DE V. Darby, No. 176, 

post. 

406. Conveyance accepted by Ecclesi- 

astical Commissioners.] — By Church Building Act, 
1845 (c. 70), 8. 13, the freehold of the site of every 
church of w hich the C >oinrs. thcn»m mentioned shall 
accept a conveyance under Church Building Acts, 
OB to any church not yet consecrated, when the 
same shall be consecrated, shall vest in the incum- 
bent. 

Land having been conveyed under above Acts 
to the Ecclesiastical Comrs. as a site for a cliui'ch, 
a church was afterwards erected on a part of the 
land, & the church & part only of the land wore 
consecrated ; — Held : upon such consecration, the 
whole of the land so conveyed to the Comrs. 
vested in the incumbent. — I*lumsteai> District 
Board of Works v. Ecclesiastical ( ’omrs. for 
England, [1891] 2 Q. B. 361 ; 64 L. T. 830 ; 55 
J. P. 791 ; 39 W. R. 700, D. C. 

407. The fabric.] — The property in all that is 
attached to A forms a portion of the fabric of a 
parish church is only well laid in an indictment as 
that of the person or persons who is or are in law 
the parson, — R. v. Madeley (1843), 1 L. T. O. S. 
504. 

400. Where benefloe a vicarage.] — In an 

indictment under 7 d: 8 Geo. 4, c. 29, s. 44, for 
stealing lead from the roof of a parish church wliere 
the benefice is a vicarage the lead is properly laid 
to be the mperty of the vicar. — R. v. Mrr^iga 
(1846), 6 L. T. O. S. 485 ; 1 Cox, C. C. 351. 
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400. Custody of key.] — Redhead v . Wait, No. 
1053, post. 

410. Subject to r4^t of access to church.] 

— (1) The minister has, in the first instance, the 
right to the possession of the key of the church, & 
the churchwardens have only the custody of the 
church under him : if he refuses access to the church 
on fitting occasions, he will be set right on applica- 
tion to higher authorities. 

(2) Where the office of the judge is promoted, 
the whole transaction sliould be fairly stated in 
the arts., in order (3) that the judge may consider 
whether he ought to allow his office to be promoted, 

& (4) that deft, may bo enabled, without injustice 
to himself, to give an affirmative issue. — Lee t^ 
Matthews (1830), 3 Hag. Eoc. lUO ; 162 E. R. 1119. 
AnnokUians : — Aa to <1) Apld. llituhings v, Cordiusloy (1868). 

L. 11. 3 A. A; E. 113. iRefd. Urlittu v. l%ht«n (1864). A 

B. ft 8. 93 ; Evami v. Dodson (1874), Trist. 26. Aa to 

(3) Oonid. R. V. Oxford Bp. (1879), 4 Q. B. D. 525. 

411. Liability for repairs —Under Metropolitan 
BuUding Act, 1855 (c. 122)--Whether “ owner.”]— ^ 

The incumbent of a district church in the Metro- 
polis, although the freehold of such church is 
vested in him under (Jhurch Building Acts, is not 
the “ owner ” of the church within the above Act, 
so as to be personally liable for the expenses 
incuiTed by the Metropolitan Board of Works in 
I'espect of suc;h church as a dangerous structure. — 
R. V. Lee (1878), 4 Q. B. D. 75 ; 48 L. J. M. O. 22 ; 
39 L. T. 605 ; 43 J. P. 302 ; nom. R. v. Paht- 
KiDOE & Lee, 27 W. R. 151, I). C. 

Anwdalion : — Mentd. Hogcut’B Canal ft Dock Co. v. L. C. C. 

(1909), 73 J. P. 276. 

412. Right to pew rents — Whether Interest in 
land.] — Wheitj the right to receive for liis own* 
benefit the pew rents of a church is vested in the 
vicar by virtue of his office, oven though such right 
arise merely by implication from the tenns of the 
licence of the bishop when appointing the vicar, 
the pew rents may, in such circumstances, c^jn- 
stitute an equitabl<3 freehold interest in land within 
Registration Act, 1429, c. 7. 

^w. : whether the mere actual receipt of pew 
rents by the vicar for his own use would of itself 
be sufficient to constitute an interest in lancL — 
Vickers r. Selwyn (1903), 80 L. T. 747 ; 08 
.1. P. 0 ; 52 W. It. 153 ; 48 8ol. .Jo. 52 ; I Smith, 
Reg. (^a«. 325, 1). (?. 

Amudaiion : — Befd. Wolfo v. Surrey (Viuiity Council Clerk, 

Itoovf) V. Surrey County Council Clerk, 11905] 1 K. B. 439. 

418. Parish church erected under Church i 

Building Acts — No special provisions in Order In 
Council or deed of consecration.] — Lcigal possession 
of the freehold of a church by the vicar, coupled 
with the receipt of pew rents, is not sufficient to 
create an occupation within Itepresentation of 
the People Act, 1832 (c. 45), s. 24 ; to create such 
an occupation, there must be actual, as well as 
legal, possession. Sernble : the fact that, in the 
case of a new parish church erected under Church 
Building Ac^, neither the Ord. in Council creating 
the new parish nor the deed of consecration of the 
church, contains the special provisions relating to 
pew rents embodied in Cliurch Building Acts, 
does not render the collection receipt of pew 
rents by, or on behalf of, the vicar, illegal. — 
Wolfe t?. Surrey County Council Clerk, 
Reeve v, Surrey County Council Cleick, 
[1905] 1 K. B. 439 ; 74 L. J. K. B. 101 ; 92 L. T. 
114 ; 69 J. P. 22 ; 53 W. R. 204 ; 21 T. L. R. 153 ; 

3 L. G. R. 407 ; 1 Smith, Reg. Cos. 378, D. C. 
Annotofioti Oiftd. North Manchester Overseers v. Win- 

Stanley, U208] 1 K. B. 836. 

As to pews generally, ace Part VII., Sect. 3, 
sub-sect. 9, poai. 


ii. The Chancel* 


414. The site— Nature of estate in.]— Anon. 
(1616), 1 Brownl. 45 ; 128 B. R. 655. 

^fifiototiofi — Oossd. GrlfBn e. Dlghton ft Davies (186^, 33 

L. J. Q. B. 29. The notion that the obiuioel is part of the 
rector’s globe, though entertained by Lord Coko, is now 
exploded (Cockbukn, C. J.). 

415, ,] — ^The freehold of a church, 

including chancel & churchyard, is in the rector, 
but the right to the corporal possession is in the 
spiritual incumbent after induction ; & therefore 
a lay rector has not, as against the vicai*, any right 
to the possession or control of the chancel. 

In contemplation of law, the freehold of the 
chmch, & therefore that of the chancel, which 
foims part of the church, as well as the freehold 
of the churchyard, is in the rector, whether 
spiritual or lay ; but this naked & abstract right 
carries with it, in our judgment, no right of pos- 
session ; the latter being in the incumbent, who is 
restionsible to Uio Ordinary for the celebration of 

E ublic worship (Oockbuun, O.J.). — Griffin v. 

lltiiiTON (1863), 5 B. & S. 93 ; 2 New Rop. 270 ; 
33 L. J. Q. B. 29 ; 8 L. T. 500 ; 27 J. P. 359 ; 
10 Jur. N. S. 69 ; 11 W. R. 804 ; 122 E. R. 767 ; 
affd. (1864), 5 B. & S. 93, 108, Ex. (^h. 

AnnotMma : — -Held. Fowko v. Buriugtoii, fl914] 2 (Ui. 308. 
Mentd. llitohliigs v, C/Ordliigley (1868), L. ii. 3 A. ft E. 
113 ; Ht. Mlchaol, BoHstHhaw (Roct^ir, ot<^.) i\ J’arlHhlouorH 
of Same, [1893] 1*. 233 ; Morley v, boacroft, 11806] 1*. 92. 

415, As spiritual rector — Subject to 

use of parishioners.] — (1) The lay rector is not 
entitled as of right to make a vault or afix 1/ablets 
in the cliancel without leave of the Ordinary, 
nor is ho entitled to a faculty for such purjmscs 
without laying before the Ordinary such particulai's 
as will ailord the vicar & jiarishloners an 
opportunity of judging of it, satisfy the Ordinary 
tliat such vaults or tablets will not int<^rrupt the 
parishioners in the use & tsnjoyment of the chancel : 
nor has the vicar an absoluU; veto, though he may 
show cause against the grant of a faculty. 

Scmhlc : tfie consent of the lay r<»ctor must 
precede the leave of the Ordinary for the con- 
struction of a vault or the erection of tablets in 
the chancel. 


(2) Though the freehold of the chaneel be in the 
rector, lay or spiritual, the use of it belongs to the 
parishiontu'H ft the Ordinary, as pi‘otector of th(;ir 
lights, must see that neither their ^>resent nor 
future accommodation be unduly pngudieed. 

(3) No feii to the vicar for consent to interments 
in the chancel is due of common right ; ft any 
special custom to such effect must limit tluj amount, 
ft be strictly proved. — Rich v, Busjinell (1827), 
4 Hag. Ecc. 164. 

AniMtotUtna -Aa to (1) Rold. Moody v, Jiandolph (1874), 
38 J. P. 324. Aa to (2) Oonfd. tiriffln o. Dighfoii (1803), 
2 New Hep. 270. Apld. NiokailM v, BriMfNX), 11892] P. 
269. Aa to (3) OoniA Novillo v. Bridgcr (1874), 30 L. T. 
690. UenartUly, JMIltd. KlngHmlll v. Rugg (1867), 10 
L. T. 540 ; Kollott v. 81. Burecough Bridge (1910), 

32 T. Ii, H. 571. 

417. Right to construct vault — Where rector 
only.] — CJoussMAKEtt v. I^^ndon (Bp.) (1734), 2 
Wood, 359. 

413. Liability for repairs.] — At common law, 
the parisliloners of every parish are bound to repair 
the church ; but by the canon law, the parson is 
obliged to do it ; ft in Ixmdon the parishioners by 
paiticular custom repair both church ft cliancel ; 
though the freehold is in the }»arson. Hero those 
of a chapelpy may pretKiribe to be exempt from 
repairing the mother church, where it buries ft 
christens within itself, ft has never contributed to 
it ; but in this case it appears that the chapel 
was only a latter erection m case ft favour of them 
of the chapclry, they having buried at the mother 


s 2 
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Syib-seci, 2, B.(a) ii., Hi* iv*, (6)> (c) <fe (d) .] 

church till the time of Hen. 8, & then undertook to 
contribute to the repairs of the same (Holt, C. J.). 
— Hatx V. Cross (1688), 1 Salk. 164 ; Holt, K. B. 
138 ; 00 E. n. 975. 

Annotalitm : — Conid. (*ravcn v, SandcrHon (1838), 7 Ad. & El. 

880. 

419. .] — Williams v. Bond (1690), 2 

Vent. 238 ; 80 E. R. 415. 

Armotatiim : — Reid. Morlcy v. Loacroft, [1890] P. 92. 

420. .'] — (1) If a suit is instituted in the 

spiritual ct. for a rat<5, part of which is bad, the 
ct. will grant a prohibition for the whole. 

(2) The parishioners, not the churchwardens, 
ought to assess the rate Ui repair the church. 

(3) The parish ought to repair the nave of the 
churclL 

(4) The parson ought to repair the cliancel. 

Qu, : whether parishionei's are bound to con- 
tribute to the charge of the ornaments of the 
chancel. 

(5) Wher(^ a man libels in the spiritual ct. for 
an entire thing of a })ai't of which the ct. has no 
cognisance, thewj sliaJl be a ])i'ohibition for the 
whole, but whew*- ht^ Ubeds for two distinct things, 
of one of which only the ct. has no cognisance, a 
prohibition quoad* — Pknsk v* IhioirsE (1695), 1 
Ld. Raym. 59 ; 91 E. II. 934 ; ntdi uom. Hawkins 
V* Ro(JH, Carth. 360 ; Holt, K. B. 139 ; suit) uom. 
Anon., Comb. 314 ; auh riom, Puk’k t>. Rouse, 12 
Mod. Rep. 83 ; aut) rtom* J^iRiicE v* J^uoitse, 1 
Halk. 165. 

Annolniima 'Aft to (2) Oonid. r. Voloy (IHrilt), 4 

H. L. CaH. 979. A/t to (.3) FoUd. Vcluy v. Harder (1841). 

12 Ad. & Kl. 205. Alt to (i) Beld. Morlcy r. Lcucroft. 

11890] P. 92. 

421. .J -~(l) The liability of an incumbent 

to repair the parsonage house ^ the chancel, is a 
liability at common law, A: lias not been (mlargcHl 
by any statutt*. 

(2) Tin? principle upon which that liability is 
to he ascertained in amount is, that the premise's 
ai*o to be put into such a stattj of ivpair as an out- 
going lay ti'nant ought leave liis buildings, 
whore he is under covenant to leave them in good 
iS: suffhiient it'pair. 

(3) Rut he Is not bound to supply or mainhiin 

anything in tdie nature of ornament. l*ainting. 
wliite- washing. A: papering, ai*e for this jmrpose 
consideiH'd as ornament; except where tlu* 
painting be necessary to preserve exposed timbei- 
from decay. — Wise v. Metcalfe (1830), 16 

B. A: C. 299 ; 5 Man. & Hv. K. B. 235 ; 8 J.. .1. 
O. H. K. B. 126 ; 109 E. H. 461. 

Annofatitms : — Aft to (1) Apld. l>owiic« r. CYaif^ 0841). 9 

M. Sc W. 109. Retd. HIrdv. Helph (1835), 2 Ad. & Kl. 773 ; 

Mason r. Ijumbcrt (1848), 12 Q. B. 795. As to (2) Retd. 

Huntley v. KuhhcU (1849), 13 g. H. 572 ; Poll r. AddiHon 

(1800), 2 F. Sc F. 291. Orm'raUy, Retd. Martin r. Hoe 

(1857), 7 K. A H. 237. Mentd. Uayniond v. h'ltvU (1835), 

4 L. J. Ex. 45 : JenkiiiH r. Hothuin (1855). 15 C. B. 108. 

422. — ~ - Where parishioners liable for decora- 
tion.] — If theiv. be a special custom in 
a parish, that the adorning of the inside of Uie 
chancel of the churcli shall be done at the charge 
of the owners & occupies of ancient houses, yet 
they are not bound ny such a custom both to 
ornament A^ to rc'pair the chancel ; for the parson 
is bound io repair of comuion right. A: the custom 
does not reU'ase him : nor can the owners 


PART 111. SECT. 7, SUB-SECT. 2. - 
B. (a) ill. 

h. For parish «!• /nirn— .Yo/ for dis- 
senters .] — Oil the ro-erpftlon of the 
l*ooblo8 t’hnrch. the heritorH of the 
parish A tlio iiioiristran^ of the tonn 
offreetl that a Ht-ecnlc to lie annoxcHl 
to the church should be raised at the 


cost of the tomi, the Ir'IIs U» be ein- 

f tloycd for the parish as well as for the 
own : — Held : the bells should Ik* 
rung for the purposes of the church «: 
for the purpose's of the town, but not 
for the purposes of dissenting con- 
gn^at ions.— -1*KKBLKS Mao]8TK.\tks r. 
PKKULKH MlNlSTKR KiRK SKSSIO.X 


occupiei’s of mills or racks be rated towards such 
ornaments ; for where a temporal inheritance is to 
be chained by a particular custom, the custom 
must be strictly pursued. — U awkin’s Case (1698), 

5 Mod. Rep. 389 ; 87 E. R. 723. 

See, now. Ecclesiastical Dilapidations Measure, 
1923 (No. 6), s. 52. 

428. Right to chief seat.] — (1) A possessory 
title to a pew is sufficient against a mere intruder. 
The ct. will decide upon the admissibility of a plea 
according only t^o the facts stated therein. 

(2) The rector is entitled to the chief seat in the 
chancel, unless it be prescribed for by another. — 
Spry v* Flood (1840), 2 Curt. 353 ; 4 J. P. 3. 
Annotaiion : — As to (2) R^d. SUlcman-Gibbard v. Wilkinson, 

[1897] 1 Q. B. 749. 

424. Right to burial fee.] — Rich v. Busiinkll, 
No. 416, ante, 

425. Control over acts of lay rector — As to 
making vault — Or fixing tablets.] — Rich v* Bush- 
NELL, No. 416, ante. 

426. Removal of ornaments.] — (1) The Ordinary 
has jurisdiction to authorise by faculty the affixing 
of military colours as church ornaments to the 
walls of the chancel of a parish church wher(3 it 
appears that a former nictor of the church lia-s 
approved of their being placed in the chancel. 

(2) The rector of a parish church has no legal 
right without the sanction of a faculty to remove 
out of the chancel church ornaments such as 
military colours, placed there without a faculty 
in a permanent position with the concurrcncHi of a 
former rector & former churchwardens. 

(3) Semlilc : churchwardens of a parish church 
to which military colours, no longer required for 
use, have been pi'esented, liave vested in th<3m the 
legal i>ropei*t.y in the colours for the purpose of safe 
custody in all cases whei'c the colours ani not 
affixed to the freehold. — Vincent v* Eyton, [1897] 
P. 1. 

Annotation: — (trnernllUt Refd. He SL Margaivt's, West- 

luiriH^'r. [1995] P. 280. 

iii. The Bella. 

427. Right to control ringing.] - - Setnble : th(3 
churchwardens havt3 no right, against the reiiion- 
sti'anctis of the ininistor of tin.' parisli, to break into 
the belfry of the parish church A:, ring the bells, 
though lliere may be some very special occasions 
in which they would be justified in doing so. — 
llARHiHON r. Forbes A: Sisson (1860), 25 J. P. 
179 ; 6 ,Jur. N. S. 1353. 

428. .j — Redhead v. Wait, No. 1653, 

aiite. 

429. .; -Daunt i\ Crocker, No. 1108, 

post. 

iv. The Organ* 

480. Refusal to allow exercise of vendor’s lien — 
Liability in trover.] — (1) A. agretid to build an 
organ for B. A: to fix it in the parish church of C. 
for £768 to bt' paid by certain yearly instalments. 
The agreement iii'ovidc'd that in tlu? event of the 
organ being completed A: erected as aforesaid, 

6 £768 or any part thert'of not being paid at the 
time or times thereinbefon' meutifined, then it 
was thereby declared A agreed that the whole 
sum or balance, with tht' interest then due thereon, 
should become due A: payable to W., & might be 

(1875). L. H. 2 Sf. & Dlv. 460.— SCOT. 

PART III. SECT. 7, SUB-SECT. 2. - 
B. (a) iv. 

k. Sot litihle to seizure <f* sale .] — 
BiXKS V. I'RIXITY fYlURCII (Reit’or A: 
nirucH WARDENS) (1881), 25 L. C. L. J. 
259.— CAN. 



Part III. — Constitution of the Church of England. 261 


sued fop & recovered accordingly ; & in the mean- 
time, & until the balance & mterest should be 
paid, W. should have a lien on the organ ; &, in 
default of any or either of sucli payments at the 
time thei*einbefore mentioned, W. might either 
dispose of or remove the organ as he might think 
proper : — Held : the jjroperty in the organ 
remained in A. until the instalments were paid. 

The instalments being unpaid, A. demanded the 
oi'gan of the vicar of C. As the churchwardens. 
The vicar kept the clnu'ch door locked, &. refiisful 
to allow the organ to be removed, claiming a lien 
upon it. The 011111 * 0 }! wardens did nothing : — 
Held : (2) the vicar wits liable in trover, A:- not 
the churchwardens. Scmble: (.*1) the absence of a 
faculty for the removal of the organ was no answer 
to pitf.’s claim. — W alker r. (’lydk (1861), 10 
C. II. N. S. 381 ; 142 K. H. 500. 

(b) The Churchyard or Pariah Cemetery, 

431. The churchyard — Estate In.] — (1) Articles 
having b»M‘ii admitted against churchwardens for 
making a new footpath across a churchyard, etc., 
an allegation in i*ejjly, phuuling facts showing that 
the churchwardens acted boml fide At for the bi^mdlt 
of tiic^ parishioners, was rej(»cted, as not- setting 
up a legal defence. 

(2) As to the churchyard, by the common law 
tin* I'cctor has the fr<M?hold thei*ein, qiialiOed un- 
doubtedly by the rights of the parishioners, but 
subject thereto he may bring an aci-ion for ti*espass 
if his right be unjustly invaded (Dr. DusiiiNaTON). 

(3) The churchwaidens by virtue of their ollice 
arc bound to see that t he foot))aths arc kept in ■ 
proper ortler At the fences in repair (Dr. Lusiunu- 
TON). 

(4) Individuals nuiy by prescription have a 
right of way ; At parisliionoi*s have Die same right 
for the xmrpose of attending divine woi'shiji, 
vestries, At other fit occasions. The piiblit* may i 
also have a right of way which is not to b(? infringed I 
upoji (Dk. Lijshinc;ton). 

(.5) >J(*ither the rector nor th<» churchwardens 
can make a new path without a fatuiliy fi*om the 
Consistory Ct. In strictness that is bv Jaw re- 
quired. The (onsent of the rector is iu»c(*ssary 
by reason of his common law right. 'I'he church- 
yard being cons(^crat€*d ground, this ct. has 
cognisance of thii matter, A it is the duty of tin; ct. 
to protc^ct it against any unauthorisc^d oi* illegal 
invasion what-cver (Dr. Luhuincjton). — Wat.ter 
V, MoiTNTAauE Ac Lamprell (183d), 1 <’urt.. 253 ; 
103 E. K. 85. 

AnnotaiUms — Ah io (2) Reid. St. Stephen, Waihruok 
(Kw'U)!* & Chiiri'lnvanlenH) Si (JrocerH Co. r. Sun 
Ofllco TniHtoes (ISSa), TrlKt. 103. Ah tn (3) Befd. St. 
St-ophen, Wallmmk (Rector & ChurehwanlenH) & (jrorerH 
(;o. V. Sun Fire Oiflcc TruatecH (1883), Trist. 103. Ah to 

(5) Apld. Ratten t?. Gedyc (1880), 41 (^h. D. 507 ; St. 
John the Baptist, CJardltf (Vicar) v. St. John the RaptiHl, 
Ca^ff (I’aiishionerH), I1808J 1*. 155. Befd. St. Mary 
Ahhots, Kcnslnirton (vicar Ac (UiurchwanleuR) v. St. Mary 
AbbotH, Kensington (Inluibitants Ac ParlKhloners) (1873), 

^ ^f* Ciconre lii-the-East (1876), 1 P, D. 311 ; 
Ht. Stephen, Walbrocdc (Hector & Church wanleriK) Ac 
Ciro^rH C<i. V, Sun Fire Omce Trustees (1883), Trist. 103 ; 

Nicholas, Leicester (VIoar) r. I^ngtoii, I1809J P. 10 ; 
Hr Bideford I'arfsh, Kx p. Bideford (Rector, etc.), IIOOOJ 
I . 314. Ornrrally, Mtmi, Davey t*. Uindc, |UM)1J J*. U5. 

432. Rights in regard to — To cut timber — 

For repair of church.] — Bellamie v, , No. 

3710, poet, 

433. For repair of parsonage 

or chancel.] — A rector may cut down timber for the 


repairs of the parsonage house, or chancel, but not 
for any common purpose. 

lie is also entitled to botes for I'epairing barns 
& outhouses belonging to the iiarsonage (Lord 
IIardwickk, C.). — Strachy r. Francis (1741), 
2 Atk. 217 ; 20 E. K. 534. 

AnnotfUions : — ^Dbtd. GreeiiRlade v. Darby (1868). L. IX, 3 
g. B. 421. Rdd. MarlboruuKh v, St. John (1852), 5 Do 
U. AeSm. 174. 

434. Control over — Footpaths.] — Walter 

r. Mountaoue Ac Lamprell, No. 431, ante, 

435 . Inscriptions.] — (1) Inscriptions 

proposed to be placed on Die tombstones in a parish 
churchyard tu*e in the lh*st instance subject to the 
control of the incumbent of the parish, but any 
decision come io by him may be i*eviewod by the 
Ordinary on jiroper application being made to the 
ecclesiastical ct. of the diocese. 

(2) The solrs. in ecclesiastical suits are, as 
ollicers of the ct., personally rt^sponsiblo for Ac 
bound io x>ay into the registry the ct. fees incurred 
by them on behalf of their respi^ctlve clicitits ; 
but the soil*, having so ]iaid the fees is i*ii tithed, if 
Ids cli(*nt is Hucces.sful m the suit, to obt-ain an 
order on the unsuccessful paiiy io I'ccoup him for 
the payments made by him. — 1*earson v, Hteau, 
Stead v, Pearson, imm\ l\ BO ; 18 T. I.. K. 331. 

436. Liabilities in respect of— Repair of 

fences.] — The court- refused Di grant a rule nisi for 
a new ti’ial aft-er a verdict for deft, fan incumbent J, 
upon an indictment for non-r(‘pair of a churchyard 
fence which was moved, on the giound of the 
verdict being against evidences 

It is very clear that you may indict deft-, again 
if the fences have continued out of repair kukhy the 
last indictment (Lord Ellenborouciii, (^J.). — 
It. V, llEYNELL (1805), 0 East, 315 ; 2 Smith, K. B. 
400 ; 102 E. H. 1307. 

AnmttiitiotiH Meotd. H. r. Mann (1815), 4 M. Ac S. .337 ; 
H. r. BoUleIrt (1854), 18 J. P. Jo. 741. 

437. Parish cemetery — Nature of occupation.] — 
The i*ector of a iiarish has a beiieOcdal occupation 
of a iiai'ish cemetery, Ac is liable U) b(» rat-<Kl on Die 
prolit- accruing t-o him fi*om burial Ac other fees, 
Huch ]>roni being ineidc‘tital t-o his occiiiiation, 
not U) his ollice. - WiNSTANi.EY v. North Man- 
(MiESTKTi Overseers, | lOlOJ A. 7 ; 70 L. J. K. H. 
05 ; 101 L. T. 010 ; 74 J. P, 40 ; 20 T. L. Jt. 00 ; 
54 Sol. .Io. 80 ; 8 L. O. U. 75, Jl. L, ; affy, S. (J. 
Huft nom. North Manchester Overseers v, 
WinktanleyJIOOH] 1 K. B. 835. 

; 'Mentd. WonI Kent. Main SeweraKo Board 
r. Iliirtfonl Pnlon AhhiiiI.. (Join. (1011), 104 I.. T. .357; 
Lord Advoralo r. Wulkor 'rniHUHiH, II012J A. 05; 
litvcrpofd (*orim. v. (3iorloy Union AHHint. (Join. At Wlthuoll 
11013) A. (J. 107 ; Hr Now PurlMh of Haiffli 
with AhoijII, 1 1010) P. 143 ; INiplar AHHint. CJoiri. v. JioliortH, 

' 11022] 2 A. a 03 ; Harper v, IlcdgoH, 11023J 2 K. B. 314. 

Burial fees.]— AVfc i*art VI J., Sect. 10, sub-sect. 
1, D., jjoat, 

i 

(c) The Paraonufje, 

See PaH VII., Sect. 0, Hub-sect. 2, ?>os/. 

(d) Church Funda, 

438. Control of— Alms collected in chapel in 
parish.) -(J) A chapel being shortly befoi-e 1735 
built by i>rivaic subHcrqition, Ac the subscribers 
agreeing, out of th#? jiew rents, to pay the rector 
of the parish a yearly stipemd for performing divine 
service, a licence was obtained from the bishop 
to the. rector Ac his successors, who, from time to 
time, pcrformcKl therein parochial duties, but there 


PART III. SECT. 7, SUB-SECT. 2.— 
B. (d). 

1. to jMrfieipate — WJ afferl- 

ea by mtlary jniid to curate.] — The 


income arisinic from an endowment 
fund In connection with the Church 
of Enirland wan payable t-o a certain 
I rloHH of clenfymaii whoHO IncomeK were 
not. In excens of £*250 : — ttetd : f he 


Hulary paid io a curate anHOciated with 
pltf. in the work of bis parinh could 
not lie accounted part of iiltf.'n Income 
for the pnii»eHe of cxcludfnir him from 
part ir‘ipatloii in the Income arlHlnc from 
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was no proof of consecration, nor of any composi- 
tion, between the patron, incumbent, & ordimiry ; 
such chapel is merely proprietary, & the minister, 
nominated by the. i*octor of the parish & licensed by 
the bishop, cannot perfoim parochial duties therein, 
nor distribute tlui alms collected at the Lord's 
supper. 

(2) Proprietary chapels are anomalies unknown 
to the constitution, to the ecclesiastical establish- 
ments of the Church of England, &; can possess no 
parochial rights. 

(3) The performance of baptisms, marriages, & 
burials, in a chapel existing from time immemorial, 
might iKtssiblv be presumptive evidence of con- 
Bf*cration, &; of a composition : aliter as to a chapel, 
the orimn of which is ascertained. 

(4) Alms, collected in chapels as well as in parish 
churches during the reading of the offertory, are 
by the direction of the rubric at the disposal of the 
incumbent of the parish &> the churchwardens 
thereof, & not of the minister or proprietors of the 
chapel. — Moyhky v, J1iij:.coat (1828), 2 Hag. Plcc. 
30; 102E. 11.775. 

Annotaliona : — Aa to (1) Befd. Down & Connor & Drotiioro. 

liOrd Dp. t). Miller, Haine v. Potter (IHSl), ii L. T. :1U. Aa 

to (2) BeM. WilllaiiiH V. Drown (18H5). 1 Curt. .y.t. Aa to 

CO FoUd. A.-C. V. St. CroHH Uoftpltal (1850), 8 Do U. M. & U. 

38. Aa to (4J Folld. Dowdall v. Hewitt (1804), 10 L. T. 

823. Apld/ Liddell v. Italunford (1868), 38 L. .1. Keel. 15. 

OeneraUu,Hsntd. Trower v. Hurst (1847), A Notes of Ceases 

160, 382 ; lUchards v. Flaeher (1874), L. K. 4 A. & K. 255. 

439 . Alms collected in chapel in district 

not constituted separate parish.] — An uncons(K;rated 
chapel was locally situatc^d within the district of a 
chapel of (‘ose with a district chapelry btilonging 
thereto ; — Netd : the incumbents Jic churchwardens 
of 1/he chapc^l of ease, notwithstanding that the 
incumbemt had sole A exclusive cure of souls 
within tins district chapelry, wcut* not entitled to I 
claim the sacramental! alms coHocUmI at such I 
unconsecrattHi chapel. — Liddkij. v. Hatnsford I 
(18(18), 38 L. .1. Eccl. 15 ; 33 ,T. P. 407. 

Anmitntion .•—Reid. JUcliardH v. Miiehcr (1873), L. U. 4 

A. dt K. 1U7. I 

440 . Fund collected in church for speclllo | 

charity > Charity carried on by incumbent.]— li. v, \ 
O'Nkili., Kx p, Oj.ivkr (1807), 31 J. P. Jo. 742. 

J loiofallun .‘ --Conid. Howell r. Uoldroyd, [1807] 1*. 198. 

441. Offertory at Holy Communion.] — 

(1 ) Money given at the offertory in the communion 

onic(‘ must still be disposed of, as directed by the 
rubric, t/o such pious & charitable uses «us the i 
minister chui'ch wardens shall think lit; or, in j 

coHi^ of disagiHKunent', as the oi*dinary shall appoint, i 

(2 ) An amiouncement of the objects beforehand is } 
not obligatory, but is not unlawful. (Collections ; 
in church, during morning or evening prayer, [ 
may lau'fully be mode ^ announced, at the 
discivtion of the incumbent. Hut the allocation 
of money so collected is now a matter for the 
joint decision of the incumbent & the parochial t 
church council. (3) It is not an ecclesiastical i 
offence in the cose of the Holy Pommunion being : 
combined with, or following, another service, to 
take two collections, one at the offertory, from the 
same gathering. (4) Churchwardens never hod, & 
parochial church councils have not now, any 
voice in th(» disposal of money collected at extra- 
legal services or meetings held under the authority 
of the incumbent elsewhere than in church, unless 
such money has been allocated to church 


purposes " within Parochial Church Councils 
(Powers) Measures, 1921, [No. 11, s. 4 (1), (ii.) (a). 
Money collected at such services or meetings, 
unless so allocated, must be applied to the objects 
(if any) announced by the incumbent : Semble : 
(6) in a criminal suit in the Arches CJt. the arts, 
debited should state seriatim the particular laws 
alleged to have been infringed. * Such arts, should 
also be signed by counsel, the ancient practice of 
the ct., wlUch required the signature of an advocate, 
being now satisfied by the signature of a barrister. 
— ARSON V, Unmack, [1923] P. 103 ; 39 T. L. R. 
555. 

442. Collections at extra legal services 

& meetings.] — Marson v. Unmack, No. 411, ante. 

By parochial church council.] — See, now, 

Parocliial Church Ckiuncils (Powers) Measure, 1921 
[No. 1], sects. 4 (1), 7 ; No. 441, ante. 

443. Gift for substantial repairs of church — 
Discretion in application.] — (1) A church rate 
carried by a majority of one, was, inter alia, 
questioned on the alleged ground that the vicar 
& occupiers of the church lands were not entitled 
to vote, as they were not liable to pay church rate : 
— Held : the vicar occupiers of church lands 
wore entitled to vote, & the opponent to the rate 
had failed in his objectwins & the rate would be 
pronounced for with costs. 

(2) It hiui b<j<»n decided to undertake cert/ain 
repairs to a chuitih, & the vicar was given by an 

' anonymous donor a sum t)f money towards the 
“ substantial repairs ’* : — Held : tins i)arishioners 
had no right to direH the particular application 
of such money ; the money was depositcnl with tlu? 
vicar for a si^ecial purpose & was clearly intended 
to be applied at the vicar’s discretion, that 
disci'cttion might be exorcised by him in replacing 
stone mullions, etc., which were* decayed. 

(3) Eor an omission to rate persons liable to be 
rated to the church rate to render that uneciual, 
it must bo shown that in consequence thereof, an 
unjust burden, that can be appt*eciated, has been 
thrown on t he coini^lainant. 

(4) A parishioner ought to have an opportunity 
of comparing the church rat<j with the poor rati 
book, when the formc*r does not contain a specifica- 
tion at the properties, in order to satisfy himself 
that he is fairly charged with reference to other 
persons assessed (8 ir Hkrdrrt .Iennkr E(tst). — 
Ranson ^ Kno'it V. (Umpkin (1851), 2 Rob. Eccl. 
370. 

C. Control of Ministrations in Parish. 

Duty to provide.] — See Part \l.. Sect. 1, sub- 
sect. 2, post. 

Right to nominate curate to chapel of ease.] — iSVc 
Part. V., Sect. 4, sub-sect. 1, E., pok, 

444. Stranger oflloiatlng — Whether permission 
of Incumbent necessary — Preaching.] — Turton 
V. Reignolds (1700), 12 Mod. Rep. 433 ; Holt, 
K. B. 527 ; 88 E. R. 1431 ; sub nom. Anon., 12 
Mod. Rep. 420. 

Annotation : — Retd. Down & (}onnor & Dromoro, Lord Bp. r. 

Miller, Hauio v. Potter (1861), 5 L. T. 3U. 

445. Where stranger licenced by 

ordinary.] —P ortland (Duke) t». Bingham, No. 
1301, post, 

445 , — ,] — ( 1 ) \ bishop cannot 

conset'.rate a chapel, or authorises a person to 
preach in it, without the consent of the incumbent 
of the parisli. (2) The office of the judge allowed 
to be promoted, not upon the merits of a case, but 


the fund, he beiiur otherwise entitled 
thereto. — Ritcuiis r. Nova Sootia 
Diocksan Synod (1889), 21 N. s. it, 
309 ; 17 S. C. It. 705.-^AH. 


PART iiu mcr. 1, suB-SEcrr. 2.~c. 

m. Hector — InMiiuted tmt not in- 
ducted — Kidd to preside at meetinaa .] — 
Where a priest, of the Church of 


England. In I 10 I 7 ordem, has been 
nominated under 32 Viet. c. 6 , to All 
the offloo of rector of a parish, Sl haa 
been duly presented to the bishop ft 
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from the nature of the suit. — Oaur v. Marsh (1814), 

2 Phillim. 198. 

Atmoiaiions : — As to (1) F(^. Freeland v. Neale (1848), 

6 Notes of Oases 252. BMd. Barnes v. Shoro 0846), 

I 8 Q. B. 640 ; Down & Connor Sc Dromoro, Lord Bp. v, 

\ Miller, Same v. l*oLter (1861), 5 L. T. 30. As to (2) BM. 

I Williams e. Brown 0835), 1 C'urt. 53 ; R. r. Chlchestor, 

^ Bp. 0860). 2 & B. 200 ; IL r. Oxford, Bp. (1879), 4 

Q. B. D. 525. 

447. .] — Williams v. Bkown, 

No. 1937, poitt. 

448. Permission given by iate 

incumbent.] — The bishop of a diocese granted a 
licence to a clerk in holy orders Ui oflflciato as 
minister in an unconsecrated proprietary ciiapel 
in a parish within the diocese ; the licence was 
granted with the (Consent of the incumbent of the 
parisli. Afterwards tlio bishop died, & the incum- 
bent of the parish died, &, the succeeding incum- 
bent forbade the clerk to minister in tiie parish. 
The clerk insisted on his right to ofhciate in the 
said chapel, & the succeeding incumbent promoted 
criminal proceedings against the clerk under 
Church Discipline Act, 1840 (c. 88), & prayed 
that lie should be monished to abstain from 
oiTIciating in the chapel: — Held: (1) the licence 
was invalid as against the pro motor, & did not, 
under the circumstances, autiiorise deft, to 
ofTloiate in tiic chapel ; (2) that the clerk could not 
be considered as a curate, & was not entitled to the 
benefit of Pluralities Act, 1838 (c. 108), s. 1)5. — 
llKHAiins V. Fincher (1874), D. K. 4 A. & E. 255 ; 
43 L. Eccl. 21 ; 39 .T. P. 118. 

449. Burial.]— Wood v, IIeadinoley- 

citm-Buuley Burial Board, No. 398, ante, 

Permission given by Incumbent — Licence. 

given by bishop — ^Effect of death of Incumbent.] — 

See No. 448, ante. 

Without permission of Incumbent — As 

offence.] — See Nos. 1389, 1494, ponl. 

4>50. Election of lecturer — Whether consent of 
incumbent necessary — Apart from custom to elect 
without consent.] — The ct. will not grant a 
^Yuindamus to a bishop to licence a lectiir(¥r, witliout 
the consent of the rector, whore sucii lecturer is 
supported by voluntary contributions, unless an 
immemorial custom to elect without suesh consent 
be shown. — K. v. London (Bp.) (1788), I Term 
Bep. 331 ; 99 E, B. 1 123. 

Annotaiions Befd. 11. v. Exeter, Bp. (1802). 2 En»t, 462 ; 

U. V. Oxford, Bp. (1806), 3 Smith, K. B. 341 ; K. v. 

London, Bp. (f8ll). 13 Kast, 419.* 

451. .] — Mandamm to tli<* 

rector to certify to the bishop the election of a 
lecturer refused ; tliero being no immemorial ' 
custom for tlie lecturer to use the pulpit without . 
the rector’s consent, & the lecturer being paid out | 
of the poor rates. — B. r. Fiei.d (1791 ), 4 'JY*rm Bep. 
126 ; 100 E. B. 930. 

PoUd. R. ®. Exeter. Bp. (1802), 2 East. 462. : 

field. R. V. London. Bp. (1811), 13 East. 419. ! 

452. ,] — Where no immemorial - 

custom appeared to appoint a lecturer in a parish 1 
church, & on the contrary It appeared that the ; 
lectureship was founded in 1858, when the episcopal i 
constitution was suspended, & consequently there : 
could not be the joint assent of the bishop, the : 
rector, & the vic^r to the endowment, a mandamua \ 
to the bishop to licence a lecturer without the 
assent of the vicar was denied ; though it appeared ; 
that the lectureship was originally endowed by ; 
the lector with an annual stipend payable out of • 
the impropriate rectory, that several lecturers i 
had from time to time been lUscepted by the bishop 


& vicar for the time being. — v. Embtbr (Bp.) 
(1802,) 2 East, 462 ; 102 E. B. 446. 
AntMtattm.^BM. R. r. Loudon, Bp. (1811), 13 East, 419. 

453 . ,] — No person can bo a 

lecturer [in a parish church] although elected by 
the ])ariBldoners without the rector’s consent, 
unless then* bo an immemorial custom to elect 
without his consent. — C linton r. Hatohard 
(1822), I Add. 98. 

454. Use of pulpit by lecturer — Election of 
lecturer governed by statute.] — B. v. King (1859), 
23 J. P. Jo. 420 ; Hid) nmu He King, 33 L. T. O. S. 
222 . 

455. Erection of chapel — Whether consent of 
Incumbent necessary.] — Portland (Duke) i». 
Bingham, No. 1381, post, 

456. .] — Under the general law the 

erection of a now public cliapel, properly so called, 
requires the joint consent of patron, incumbent, 
Sc ordinary, generally, a compensation to future 
incumbents. The whole cure of souls. Sc all the 
emoluments of a parish, belong under the original 
endowment, to the incumbent Sc his successors, Sc 
not in the existing incumbent by institution Sc 
induction. — B liss v. Woods (1831), 3 Hag. Ecc. 
488. 

AnnotatioM Reid. Williams ®. Brown (1835), 1 Onrt. 53 ; 

Down Sc Connor & Dromoro, Lord Bp. v. Millor, Saino v, 

.Potter (1861), 5 L. T. 30 ; Mac All inter ®. ItootiCHtor, Bp. 

(1880), 5 C. P. n. 194. 

457. Consecration of chapel — Whether consent 
of incumbent necessary.] — Carr p. Marsh, No. 148, 
ante. 

Proprietary chapel— Application for licence for 
marriages — Without concurrence of incumbent of 
parish.] — See No. 151, ante. 

See, also, No. 438, ante, 

Ofllciatlng In workhouse chapel — Whether con- 
sent of incumbent necessary.] See No. 4004, poet, 

458. Right to perform — Marriage of Inhabitants 
of district parish.] — Fitzgerald v, ( Jiiampneyh, 
No, 381, ante. 


SiTii-HEcrr. 3.'~''IiAY Hectors. 

459. Nature of appropriation.] — Porttjind 
I (Duke) v, Bingham, No. 1381, ponl, 

I 460. Whether having cure of souls. | - PGitTr 4 AND 
j (Duke) v, Bingham, No. 1381, poet, 

\ 461. Right to nominate vicar — Covenant to 

“find.”! "Mallet v. Trigg, No. 1938, posL 
462. Duty to maintain priest — where no 
vicarage endowed.] — Impropriator of tho small 
iithc^H bound to rn^ntiuii a priest, wlierc3 thuiN3 is 
no vicarage endowed. Sc in such case tlie King 
may assign to tho curate such proportion of the 
smtill tithes as he thinks flt. Otherwise where 
there is an endowment, though never so small. — 
Bonhey V. Lee (1884). 1 Vem. 247 ; 23 E. H. 445. 

468. Where vicarage endowed — Though 

endowment small.} — Bonbey v, Lee, No. 482, 
ante, 

464. Nature of estate In chancel or church.] — 

Rich r. Buhhnbll, No. 410, ante, 

466. .] — (1) The ocelesuistical ct. having 

full jurisdiction to entertain an action Sc grant 
relief in respect of the interference with a church- 
way — such as a pathway within a parish church- 
yard — forming an approach for the parishioners 
to their parish church, the High Ot. will not 
exercise jurisdiction in respect of such an inter- 
ference at the suit of a parishioner. 


Inrtitated, Sc a mandate haa i«nied to i be la tho legal rector, though he may election of churchwardeuH Sc veetry- 
indu^ him. St be hae actually entered ; not have been Inducted, Sc la entitled | men. — Or. TAYmB, Kx p. CiiANOLlcil 
on the ditiiefl ot rector of «uch pariah, by law te preeido at the meeting for f (1873), 1 Pug. 354. — CAN, 
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Ecolksiastical Law. 


Sect. 7. — Comiibdion of the Church into pariahea : 

Sia)-8€d. 2, n. (d) <8: C.; 3.] 

waa no proof of consecration, nor of any comi>osi- 
tion, between the patron, incumbent, & ordinary ; 
such chapel is merely iiroprietary, the minister, 
nominated by the rector oi the parish & licensed by 
the bishop, cannot perform parochial duties therein, 
nor distribute the alms collected at the Lord*s 
supper. 

(2) Proprietary chapels are anomalies unknown 
to the constitution, & to the ecclesiastical establish- 
ments of the Church of England, & can possess no 
parochial rights. 

(3) The performance of baptisms, marriages, & 
burials, in a chapel existing from time immemorial, 
might possibly dc presumptive evidence of con- 
secration, & of a cx)mposition : aliter as to a chapel, 
the origin of which is ascertained. 

(4) Alms, collected in chapels as well as in parish 
churclics during the reading of the offertory, are 
by the direction of the rubric at the disposal of the 
incumbent of the parish the churchwardens 
thereof, & not of the minister or proprietors of the 
chapel. — ^M oysey v, Hili.coat (1828), 2 Hag. Ecc. 
30; J02E. K. 775. 

Anfwtulions : — Aa to (1) Re!d. Down & C^onnop & Droinore. 

Lord Bp. r. Miller, Haino e. I’ottor (1801), !i L. T. :)(). Aa 

U) (2) Reid. WllllamH e. Brnwu (188.5), 1 (Jurt. .53. As to 

(3)FoUd. A.-U. r. 8t. CP 0 B 8 lloBpltal (1860), 8 Do U. M.& O. 

.38. Aa to (4) FoUd. Dowdall v. Ilowltt (1804), 10 h. T. 

823. Apld. Liddell r. llalriHford (1868), 38 L. .T. Kccl. 15. 

(jfenfraUy.maiDMi, Tpowere. Hurei (1847), 6 NotcH of (^rch 

160, .382 : lUohardB v. Flnclior (1874), L. H. 4 A. & K. 2.55. 

489. Alms ooUeoted In chapel In district 

not constituted separate parish.! -'Anunconsocrated 
chapel was locally situated wiiiiiri the district of a 
chapel of ease with a district chapolry belonging 
thereto ; — //cltl : the incumbcnlM & churchwardens 
of the cha])el of ease, notwithstanding that the 
incumbtuit liad sole exclusive cure of souls 
within the district ohaptdry, wert^ not entitled to 
claim the sacramental alms collect>iHl at such 
unconsecraU^d chaped. — I jIDDKLL v. Kainspord 
( 1H«8). 38 L. J. Eccl. 15 ; 33 J. P. 407. 

Anmitation -Reid. UJohardH v. J^iwhor (187.3), L. R. 4 

A. & K. 107. 

440. Fund collected In church for speciOc 

charity -Charity carried on by incumbent.] — H. v. 

O’NkiUm Sr p. Oliver (1807), 31 J. P. Jo. 742. 
AniwUUion :^'-Coiiae. Howell v. lloldrord, ri807J P, 198. 

441. ^ Offertory at Holy Communion.]-- 

(1 ) Mon(‘y givciTi at th(‘ offertory in the communion 
o1TIc€» must still be disposed of, as dircHited by the 
rubric, to such pious &; charitable uses as the 
minisU^r churchwardens shall think lit ; or, in 
cose t>f disagi'cement, os the ordinary shall appoint. 

(2 ) An announcement of the objects beforehand is 
not obligatory, but is not unlawful. C!ollections 
in cbui'ch, during morning or evening prayer, 
may lawfully be made announced, at the 
discretion of the incumbent. But the allocation 
of money so collected is now a matter for the 
joint decision of the incumbent & the parochial 
church council. (3) It is not an ecclesiastical 
offence in the case of t*he Holy Communion being 
combined with, or following, another service, to 
take two collections, one at the offertory, from the 
same gathering. (4) Churchwardens never had, & 
parochial church councils have not now, any 
voice in the disposal of money collected at extra- 
legal services or meeting held under the autliority 
of the incumbent elsewhere than in church, unless 
such money has been allocated to “ church 


purposes within Parochial Church Councils 
(Powers) Measures, 1921, [No. 1], s. 4 (1), (ii.) (a). 
Money collected at such services or meetings, 
unless so allocated, must be applied to the objects 
(if any) annoimced by the incumbent : Sernble : 
(6) in a criminal suit in the Arches Ot. the arts, 
exhibited should state aerUUim the particular laws 
alleged to have been infringed. * Such arts, should 
also be signed by counsel, the ancient practice of 
the ct., wluch required the Bi^;nature of an advocate, 
being now satisfied by the signature of a barrister. 
— Marson V. Unmack, [1923] P. 103 ; 30 T. L. R. 
655. 

442. Collections at extra legal services 

& meetings.] — Marson v. Unmack, No. 441, ante. 

church council.] — See, now, 

Parocliial Church Councils (Powers) Measure, 1921 
[No. 1], sects. 4 (1), 7 ; No. 441, ante, 

448. Gift for substantial repairs of church — 
Discretion in application.] — (1) A church rate 
earned by a majority of one, was, inter alia, 
questioned on the alleged ground that Hie vicar 
&, occupiers of the church lands were not entitled 
to vote, aa they were not liable to pay church rate ; 
— Held : the vicar tsu occupiers of church lands 
were entitled to vote, &> the opponent to the rate 
had failed in his objections & the rate would be 
pronounced for with costs. 

(2) It had been decided to undertake certain 
repairs to a churoh, & the vicar was given by an 
anonymous donor a sum of money towards the 
“ substantial r<>pairs *’ : — Held : the parishioners 
had no right to direct the paiHcular application 
of such money ; the money was deposited with the 
vicar for a special purpose & was clearly intetiilcd 
to be applied at the vicar’s discretion, that 
discretion might be exercised by him in replacing 
stone miillions, etc., which wen? decayed. 

(3) For an omission to rate persons liable to be 
rated to the church rate to render that unequal, 
it must be shown that in consequence thereof, an 
unjust burden, that can be approciated, has been 
thrown on the complainant. 

(4) A parishioner ought to have an opportunity 
of comparing the church rate with tlie poor ivite 
book, when the former does not contain a spccilica- 
tion of the properties, in order to satisfy himself 
that he is fairly chargcil with reference? to other 
persons assessed (Hm Herbert .Ienner F\tst). — 
UAN80N & Knott v. Oampkin (1851), 2 Rob. Eccl. 
370. 

C. Control of MiniHiraiiona in Parish. 

Duty to provide.] — See Part VI., Sect. 1, sub- 
sect. 2, post. 

Right to nominate curate to chapel of ease.] — Sec 
Part V., Sect. 4, sub-sect. 1, E., post. 

444. Stranger oiffciatlng — Whether permission 
ot incumbent necessary — Preaching.] — Turton 
V. Reignolds (1700), 12 Mod. Rep. 433; Holt, 
K. B. 527 ; 88 £. H. 1431 ; nom. Anon., 12 
Mod. Rep. 420. 

AnTuAoHon : — ^Reld. Down & Connor & Dromore, Lord Bp. r. 

Miller, Samo v. Putter (1801), 5 L. T. 30. 

445. Where stranger licenced by 

ordinary.] — ^P orti^and (Duke) v. Bingham, No. 
1301, post. 

446. .] — (1) A bishop cannot 

consecrate a chapel, or authorise a person to 
preach in it, without the consent of the Incumbent 
of the parish. (2) The office of the judge allowed 
to be promoted, not upon the merits of a case, but 


the fund, ho being othorwiae cnUiled ! PART III. SECT, 7, 8UB-8SCT. 2.— C. 


Dioorsax Sv«od (1889), 21 N. S. K. 
309 ; 17 8. C. 11. 70.5,^AN. 


inatUuUd hut not in* 

duetrd-^Higkt to preside at meetinaa.}—- 
\\liero a prlcitt of the Church of 


England, in holy orders, hae lieen 
uoiniuatod under 32 Viet. e. 6, to dll 
the office of rector of a pariah, A has 
been duly preaented to the bishop A 
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from the nature of the suit. — C arr v. Marsh (18H), 

2 Phillim. 108. 

AnnotiUiont : — Aa to (1) FoUd. Froeland v. Nealo (1848), 

6 Xotee of Casos 252. Reid. Barnes v. Shore (1846), 

8 Q. B. 640 ; Down & Connor A Dromore, Lord lU). v. 

Miller, Same v. Potter (1861), 5 L. T. 30. Aa to (2) Rtfd. 

Williams t?. Brown (1835), 1 Curt. 53 ; R. e. Chichostor, 

Bp. (1850). 2 E. & £. 209 ; R. r. Oxford. Bp. (1870), 4 

Q. B. D. 525. 

447. .] — ^WnjJAMs r. Brown, 

No. 1937, pout 

448. Permission given by late 

incumbent.] — ^Tho bishop of a diocese granted a 
licence to a clerk in holy orders to otilciate aa 
minister in an unconsccrated proprietary chapel 
in a parish witliiii the diocese ; the licence was 
granted with the consent of the incumbent of the 
parish. Afteiwards the bishop died, & the incum- 
bent of the parish died, & the succeeding incum- 
bent forbade the clerk to minister in the parish. 
The clerk insisted on his right to oiUciate in the 
said chapel, & the succeeding incumbent promoted 
criminal proceedings against the clerk under 
Church Discipline Act, 1840 (c. 86), & prayed 
that he should be monished to abstain from 
ofliciating in the chapel : — Held: (1) the licence 
was invalid as against tlie promotor, & did not, 
under the circumstances, authorise deft, to 
ofllciate in the chapel ; (2) that the clerk could not 
be considered as a curate, & was not entitled to the 
beneht of Pluralities Act, 1838 (c. 106), s. 95. — 
Htcitards V, Fincher (1874), L. K. 4 A. & E. 255 ; 
43 D. J. Eccl. 21; 39 .1. P. 116. 

449. Burial.]— Wood v. ilEADiNOLEY- 

ctitm-Buuley BiniTAL Board, No. 396, ante. 

Permission given by incumbent — Licence . 

given by bishop — Effect of death of incumbent.] — 
See No. 448, ante, 

Without permission of incumbent — As 

offence.] — See Nos. 1389, 1494, pos/. 

450. Election of lecturer — whether consent of 
incumbent necessary — Apart from custom to elect 
without consent.] — The ct. will not grant a 
mandamus to a bishop to licence a lecturer, without 
the consimt of the rector, where such lecturer is 
supported by voluntary contributions, unless an 
immemorial custom to elect without such consent 
be shown. — R. v, London (Bp.) (1786), 1 Term 
Rep. 331 ; 99 E. R. 1123. 

Annotaiiotia : — Reid. R. r. Exotor, Bp. (1802). V KaHt, 462 ; 

R. V. Oxford, Bp. (1806), 3 Smith, K. B. 341 ; R. v. 

London, Bp. (1811). 13 Eewt, 419.* 

451. .] — Mandamus lo the I 

rector to certify to the bishop the election of a 
l€*ctur«*r rc»fii8ed ; tlicro being no immemorial * 
custom L)r the lecturer to uws the pulpit without | 
the rector’s consent, & tlie lecturer being paid ^mt | 
of the poor rates. — R. v. Field (1 791 ), 4 Term ftep. i 
125 ; 100 K. R. 9.30. 

FoUd. R. v. Kxetor, Bp. (1802), 2 East. 462. - 

Reid. R. V. London, Bp. (1811), 13 Kaat. 419. ! 

452. .] — ^Where no immemorial i 

custom appeared to appoint a lecturer in a parish ■ 
church, & on the contrary it appeared that the; i 
lecturoship was founded in 1658, when the episcopal 1 
constitution was suspended, & consequently there 
could not be the joint assent of the bishop, the ! 
rector, the vicar to the endowment, a mandamus ' 
to the bishop to licence a lecturer without the * 
assent of the vicar was denied ; though it appeared 
that the lectureship was originally endowed by < 
the roctor with an annual stipend payable out of ' 
the impropriate rectory, & that several lecturers . 
had from time to time been Accepted by the bishop ' 


& vicar for the time being.— R. v. Exeter (Bp.) 
(1802,) 2 East. 462 ; 102E. B. 446. 

Anru)tatU^n ; — ^Rm. R. v. London, Bp. (1811). IS Bust, 419. 

453 . ,] — No person can bo a 

loctiiri»r [ill a parish church] although elected by 
the parishioners without the rector’s consent, 
unless therts bo an immemorial custom to elect 
without his consent. — C linton v. Matcjhard 
(1822), 1 Add. 06. 

454. Use of pulpit by lecturer — Election of 
lecturer governed by statute.] — R. v. King (1869), 
23 J. P. Jo. 420 ; stib nom. He Kino, 33 I.. T. O. S. 
222 . 

455. Erection of chapel — Whether consent of 
Incumbent necessary.] — Portland (Duke) v. 
Bingham, No. 1361, post, 

453 , ,] — Under the general law the 

erection of a now public chapel, properly so called, 
requires tlie joint consent of patron, incumbent, 
dc ordinary, generally, a compensation to future 
incumbents. The whole cure of souls, dc all the 
emoluments of a parish, belong under the original 
endowment, to the incumbent & his successors, dc 
not in the existing incumbent by Institution & 
induction. — Bliss v. Woods (1831), 3 Hag. Ecc. 
486. 

AnmdcUimia : — ^Rsfd. WllUomfl v. Brown (1835). 1 Curt. 53 ; 

Down 8c Oonnor & Dromoro. Lord Bp. v. Miller, Same v, 

RotUtr (1861), 5 L. T. 30 ; MooAIliHtor v, UoohOHter, Bp. 

(1880), 5 O. P. D. 194. 

457. Consecration of chapel— Whether consent 
of Incumbent necessary.] — Carr v. Marsh, No. 416, 
ante. 

Proprietary chapel — Application for licence for 
marriages — Without concurrence of incumbent of 
parish.] — See Ho, 15l,an/(?. 

See^ also. No. 438, ante. 

Officiating In workhouse chapel— Whether con- 
sent of incumbent necessary .1 No. 4061, post, 

458. Right to perform— Marriage of Inhabitants 
of district parish.] — PrrzGERALD v. Ciiampneys, 
No. 38 1 , ante. 


SUB-SEOT. 3.">‘IiAY RE(JT0RS. 

459. Nature of appropriation.) — Portland 
(Duke) v, Bingham, No. 1361, post, 

460. Whether having cure of souls.] - Portland 
(Duke) v, Bingham, No. 1361, post, 

461. Right to nominate vicar — Covenant to 
“flnd.'*| - Mallet v, Trigg, No. 1938, post. 

462. Duty to maintain priest — Where no 
vicarage endowed.] — Impropriator of tli(3 small 
tittioH bound to maintain a priest, whore there is 
no vicarage endowed, d& in sueh c^ise tlie King 
may assign to tlu» curate such iiroportion of the 
Htnml titlstH as he thinks At. Otherwise where 
there is an endowment, though never so small. — 
Bonhev r. Lee (1684), 1 Vem. 247 ; 23 E. H. 445. 

463. Where vicarage endowed — Though 

endowment small.) — Bonsby v, Lee, No. 462, 
ante, 

464. Nature of estate in chancel or church.) — 

Rich v, Bushnkll, No. 416, ante. 

465. .] — (1) The ecclesiastical ct. liaving 

full jurisdiction to entertain an action grant 
relief in respect of the interference with a church- 
way — such as a pathway within a parish church- 
yard — ^forming an approach for the parishioners 
to ilieir parhih church, the High Ot. will not 
exercise jurisdiction in rc3Spect of such an inter- 
ference at the suit of a paxishioner. 


tfixtitnted, & a mandate has limed to i ho is the lesal rector, though he luar ; election of churchwardens Sc vestry* 
indtmt him. Sc he has actually entered ; not have been inducted. Sc is entitled men. — lie TAYton, fSx n, CitANtiLr.n 
on the diittes ol rector of mjch parish, by law to preHido at the meeti^ for ! (1873), 1 Pug. 354.— ^AH, 
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Ecclesiastical Law. 


Seel, 1 .’■^(mstiiulion of the Church into parishes: 

Sub-secis , 3_^ li. C. (a).] 

The incumbent &> churchwarden of a parish 
church removed, but without having obtained a 
faculty, or i.he consent of the justices under 
Church Building Act, 1819 (c. 134^), s* 39, certain 
ancient steps leading down from the churchvard j 
to the adjoining high road. These steps had been 
included in the churchyard, being recessed within 
the churchyard wall, &; thcjy had formed one of 
the approaches to a patli in the churchyard leading 
to the church door. An ac:tion was thereupon 
brought by four ])arishioncrs against the incum- 
bent & ciiurch wardens for a mandatory injunction I 
to compel the restoration of the steps. One of ; 
thest; pltfs. was also the lay rector of the parish, | 
but in fact sued only as a parishioner : — Held : the , 
ct. would not exercise jurisdiction by granting a i 
mandatory injunction, on the grounds : (a) that j 
the steeps constituted a churchway, the right to : 
use which was solely in the parishioners, At not a ' 
footway common to the ))ublic, & ih<j ct. would ^ 
not exerciser Junsdiction in respect of the inter- I 
fercnce witli a chui-chway within the cliurcdiyard ; 
at the suit of a parishioner, a jurisdiction which , 
was vested in the cHTlesiastical ct. ; At (6) that, ‘ 
even a mandatory injunction wei-e granted, it 
might bo I'cndered nugatory by a faculty con- ' 
firming the acts of th(< incuTnb(*nt At. churchwardens. 

(2) Tlui lay lector of a parish, in I’espect of his 
freehold pi*oj)ei*ly in the parish church At church- ; 
yard, can maintain jvn action in the High ('t. 
against, a trespasser. 

(9) A x)er8on not resident- in parish but owning ; 
propeiiy within it-, in rosju'ct of which he pays 
palish rates, is a “parishioner” At entitled to 
sue ns sucli.— BA'rrwN v, IIkdyk (1889), 41 (9i. J). ' 
507 ; 58 B. .1. (Jh. 549 ; 90 h. T. 802 ; 5:1 J. P. 
501 ; 37 VV. K. 510 ; 5 T. \u H. 415. 

Aniwtafion "Rsld, KviihII r. Ht. Ktlicl liuiira, lUHlioiiHgate ; 

Within. IllKIO] V, 80. 

466. Rights as to chancel —Right to chief seat.] 

— llAJXr. Kiaah (1009), Noy. 133 ; 71 K. It. 1090. 
Amiotniioii : — Reid. Htilciiiaii-UIbbard r. WilkliiMon. 11897] 

1 Q. H. 749. 

467. — — Extends to lessee.] — 11 all r. 

Bllih (1009), Noy, 133 ; 7i K. It. 1090. 

AnmtUiiion : ■ Mentd. Stiloinau-Gibbard r. WllkiiiHOii, 11897] 

J g. It. 749. 

4 gS. — Whether confined to single seat.| 

- STlLKMAN-CJlUHAItn V, WlLKINSON, No. 3290, 
post, 

469. Whether right to grant a part.] — A 

grant of })art of the (duincti of a church by a lay 
impioi>iiat.or to A., iiis heii*s A: assigns, is not valid 
in law ; A: thcrefoii^ such grantee, or t hose claiming 
under him, cannot maint-ain trespass for pulling 
down his or their pews, thoi'c erocU^d. — (/LiFFoiin 
r. Wicks (1818), 1 B. A: Aid. 498 ; 100 K. It. 183. 
Anmftuiiom : — Refd. (Irltfin r. Dlghtoii (1864), U B. &; S. 93 ; 

Stiloiiiau-Uibbard r. WllkiuHOU, 11897] 1 Q. It. 749. 

470. As to vaults — Ac fixing tablets.] — 

Rich r. BusiineiOi, No. 410, ante, 

471. Liability to repair chancel.] ~ ~ IT ai.i. r. 
Ellis (1009), Noy, 133 ; 74 E. It. 1090. 

Refd. Stllomau-Uibbard r. Wilkiu8on, (18971 

1 g. B. 749. 

472. .] — Davies’ Case (1020), 2 Roll. 

Rep. 211 ; 81 E. K. 757. 

Annotation ; — ^Reld. Morley v. Li'acroft, 11896] P. 92. 

See, now. Ecclesiastical Dilapidations Measure, 
1923 (No. 0), B. 52. 

473. Jurisdiction of eocleslastlcal courts 

In respect of.] — The arts, in a criminal suit pro- 
moted by the churchwardens of a parish against 
the lay i-ector of a parish church, charged that the 
chancel of the church was in a very dilapidated 


condition. A:; that resp., though legally bound 
to repair it, bad for four years refused & neglected 
to do so. On resp. giving an affirmative issue to 
the arts. & submitting to judgment, the ordinary 
pronounced that resp. liad offended against the 
ecclesiastical law, & admonished him to do the 
repairs required.— Mori^y v. Leacroft, [1896] 
P. 92. 

474. .] — The ecclesiastical cts. have 

no jurisdiction to entertain a criminal suit gainst 
a lay rector who has neglected to perform his duty 
of repairing the chancel of the church of which he 
is the rector, unless the chancel was out of repair at 
the time of the institution of the suit. — Neville 
V. Kirby, [1898] P. 100. 

475. Liability to repair body of church.] — 
Davies* Case (1020), 2 Roll. Rep. 211 ; 81 E. K. 
757. 

Annoialifm : — ^Reld. Morley v. Leacroft-, [1896] P. 92. 

476. Rights in churchyard — As against in- 
cumbent.] — (1) An impropriate rectory, after its 
surrender to ilie Crown on the dis^lution of 
monasteries, was granted by Queen Elizabeth to 
lay impropriatoi'S. ITp to 1820 the impi'opriators 
a])pointed a curate with a yearly stipend of 
i‘31 10s. ; in tliat year the curacy was augmented 
out of Queen Anne’s Bounty, Ac tlie then lay im- 
l)i*opriator eluirgcd the I'ectory, glebe land, tithes, 
etc., with the* yearly rentcharge of £31 10s., 
payable to the curate for the time being : the 
curacy then became a perpetual beneiice by force 
4 >f Queen Anne’s Bounty Act, 1714 (c. 10). Pltf. 
was duly nominated, lici-nsed Ac instituted to the 
benefice in 1852. J<Yom the time of tlie grant of 
Pllizabeth the lay impropriatoi’S had had exclusive 
possession of all the tithes Ac glebe* lands ; Ac 
during living m<*inory these lands had been lt»t to 
t(*nant-H together with the right of depasturing the 
churchyard with sheep. A: the tonanls liad exer- 
cised i-his right without interruption till 1800, when 
pltf. gave fi(‘ft., the present tenant, notice? neit to 
trespass, Ac then brought an action. On a case? 
stating the above fae-ts, the? ct. having power to 
ilraw inferences of fae*t : — Held : the ae’tion was 
not maintainable : for that though pltf. liad pos- 
sc'ssion of the ediurehyard for spiritual purposes, 
it was not such a possession as ex dueled the lay 
impi’opnator, or his tenants, in whom the soil A 
iierbage wei’e still vested. 

Tlie freehold was vested in the lector A: lie was 
entitled to the land, inclueling the gi-ass, Iierbage Ac 
everything else, as fully as the original owner had 
been ; but as tlu’ land had bec*n set apart by conse- 
cration for the church A: churchyard, the right 
which the rector as the owner of the fiveliold had 
in the profits was proportionately diminished, 
because he could not desecrate it, or use it for any 
purpose which was inconsistent with the object 
of its consecration (Blackburn, J.). 

(2) Historical origin of vicarages discussed by 
Blackburn, J. — Hreenslabe r. Darby (1868), 
L. R. 3 Q. B. 421 ; 9 B. A: S. 428 ; 37 L. J. Q. B. 
137 ; 18 L. T. 463 ; 32 J. P. 437 ; 16 W. R. 898. 
Annotations : — As to (1) Conid. Wiimtaulpy rw^North Man- 
chester OvoTaeors, [1910] A. C. 7. R«ld. Wallla v. Blrka 

a870), L. H. 5 C. P. 222 ; Fowko v. Borington, 11914] 

2 Ch. 308. 

Sec, also, No. 478, post. 

477. As against trespasser.] — Batten r. 

CiEDYE, No. 465, ante. 

478. Action against Incumbent — Claiming free- 
hold of chancel dc churchyard — What interro- 
gatories allowed.] — In an action by the lay rector 
of a parish claiming the freehold in the chancel 
churchyard against the vicar of the parish As his 
churchwardens, interrogatories were disallowed 



Part III. — CoNSTrrunoN op the Church op England, 


265 


wliich went to inquire into the evidence ot pltf.'s 
title.— Oakland v. Guam (1890), 55 J. P. 374 ; 
7 T. L. K. 80, D. C. 


Suii-SEcrr. 4. — The Vestky. 

A, CoHsiUuiion. 

479. Qualification of vestryman — Tenement 
owner — Assessed to poor rate instead of occupier.] 

— ^The effect of Vestries Acts, 1818 (c. 09), & 1819 ; 
(c. 85), altlioiigh there are no privative words, is i 
to make rating to the poor ratt^ tiic' exclusive 
qualification for voting in all parish vestries. 

Where, therefore, Small Tenements Act, 1850 
(c. 99), has been adopWd in a parish, the occupiers 
of small t-iincments, not being rated to the poor 
rate, although still liable to the church rate, are 
not entitled to vote at a vestry Jield for the purpose 
of making a church rat<\ 

\*estries Act, ISIS (c. 09), a. 3, gave to {yeraons 
assessed to the hist pcK)r rate oni‘ vott^ for every 
£25 value, “ so, nc'verthcless, that no inhabitant 
shall be entithal to giv(» more t lmn six votes ** ; 
by Small Tenements Act, 1850 (c. 99), s. 0, the 
owner of a small tenement, rat<*d und<*r tla^ Act 
“ shall luive the same right, to vott* in vestry a« if 
he were an occupier duly rat^ul in respect of the 
same tenement ’’ : — Held : the owner of more 
than six small tenements, rat(‘d under the latt-<M* 
Act, was entith'd to no more than six votes by 
force of the prtjviso in the former Act. — K iciiahd- 
Ho.v r. Gladwin (1858J, E. H. At E. 138 ; 27 
L. .1. M. CJ. 192 ; 31 h, T. O. S. 97 ; 22 .1. P. 088 ; 

4 Jur. N. S. 377 ; 0 W. U. 473 ; 120 E. U. 400. ’ 
Amiutation : ~ Consd. Luinbo He Olarke v. (IricvcH (lti((2), 2G 

J. P. 327. 

4.g0, Occupier — Where tenement owner 

rated to poor rate.] — Kic?iiakjks()N v, Gladwin, No. 
479, anie, 

481. Residence — Temporary absence with 

/ Intention to return.] — Temporary absence with an 

intention A: riglit to rc'turn does not pr(*vent a 
qu^ilication for vestryman being obtained by 
ii?8idence during twelve* months.- Stanford r. 
Williams (1899), 80 L. T. 490 ; 15 T. L, H. 310 ; 
43 Sol. Jo. 419, I). C. 

AmuAitlinn : — Refd. K. V. Townsoii, AV p. Unxlorla (IGOS), 

72 .r. P, 

482. Value of rated property -- Part of 

property sublet.] — Where a person is rated as th<* 
occupier of premises of the requisite value f«)r 
qualifying for the office of vestryman, he is not 
disqualified from election to & acting in such offha*, 
merely because Jus pei'sonal occupation is reduci‘d 
below the qualifying value by reason of his Jiaving 
sublet potions of the premises. — Hilton r, 
Haynes (1894), 11 T. L. H. 8; 39 Sol. Jo, 12; 
15K. 41. I 

B. FmiciioHM, 

See^ nou'f ]x)cal Govei-nment Act, 1891 (c. 73), ! 
ss. 9 (1), 19 (1); London Govei-mnent Act, 1899 
(c. 11), s. 23 (1); Parocliial C'hurch (Joiincils 
(Powers) Measure, 1921 (No. 1). ' 

483. Former duties.] — The vestry being the ; 
body mentioned in Burial Act, 1857 (c. 81), s. 1, 
is beyond all doubt a body which enjoyed powei-s 
A owed duties divisible into two classes, namely , 
tho^ which do, & those w'hich do not, relate to the 1 
affairs of the church (Buckley, L..I.). — West- 


minster CoRPN. V, St. Gborqb, Hanover Square 
(Recttor & Churchwardens), [1909] 1 Oh. 692 ; 
78 L. J. Oh. 581 ; 100 L. T. 640 ; 73 J. P. 269 ; 
25 T. L. B. 393 ; 53 Sol. Jo. 357 ; 7 L. G. R. 774, 
O. A. ; revad. on otlier grounds, at*b nonu St. 
Georoe, Hanover Square (Rector & Church- 
wardens) t’. Westminster (^orpn., [1910] A. 0. 
225, II. J.. 

Annf)iatum ! — Mentd. Be Hydo Park Place Charily (lOtl), 
80 L. J. CU). 693. 

Duties transferred to borough & district 

councils .] — Bee Ix>cal G overnment ; M etropolis. 
484. Powers — Alteration of church ornaments.] 

— Sherfikld’s ('ASK (1932), 3 state* lY. 519. , 
Annotniion : — Refd. Faulkner r. Litchfield (181.6), 3 Noion of 
(Tohch, 611. 

4 g 5 . Election of churchwarden — On re- 

lease of existing churchwarden.] — I know of no 
authority to the effect that bocausci a vestry first 
11 x 08 upon one person & subsequently sees some 
good Ac i*oasonable cause ... to excuse him, it 
may not rt^scind that election Ac proceed to a new 
election. Nor do I know of any autliority that 
because the vestry has, even for some biul r(*aHou, 
excused the individual first fixed upon, a proper 
person, Hubst‘quently chosen at the same nu^eting, 
18 not didy elected nor liable to servo (Sir John 
Niciioi.l).— Birnie V. Weller Ac Elliott (1831), 
3 Hag. Ecc. 474 ; 192 E. R. 1231. 

486. Rescission of election.] —Biunie 

r, Weixer Ac Elliott, No. 485, ante» 

487. As to church rates — Sole authority to 

grant.]— Where churchwardens duly summoiutd a 
meeting of parishioners in vestry, for the purpose of 
making a rate for thti repairs of tlu^ i)ari8h church, 
Ac for the expenses iiicitiental to the* execution of 
tlieir offic(» for the r<*mainder of tlui year of tJudi* 
office, Ac the iiarishioners iisseinbled accordingly, 
but refused to inakc^ or grant a raticj ; Ac the church- 
wardens therciupon made one of their own 
authority : ■ //e/d ; (1) such raUs so made, was 
illegal, the churchwardens had no such autJmrity ; 
(2) tli(? parishioiuu's in v(?Htry w(^l•(^ the only parties 
legally authorised to grant or withhold a church 
rate. — V eley r. Bdrdkr (1841), 12 Ad. Ac El. 
295 ; Arn. Ac H. 194 ; JO Ji. J. Ex. 532 ; 5 J. P. 

I 401 ; 5 Jur. 1013 ; 113 E. U. 813, Ex. (Jh. ; ajfg. 

I S. il aid) nom, Bukder v. Veley (1840), 12 Ad. 

! & JOl. 233 ; prcviotiH proceedbiffa, aub nom* Veley 

I A Joslin V, Bukder (1837), I (JiiiL 372. 

AntwItilimiH to (1) Dittd. Vcloy tic J(»Nliu v. (loHlliig 

(ISI3), 3 (Uirt. 263 ; (loHliiiff v. VeUy (1863), 4 H. L. l.'aM. 
G79. VH/ld. sun He Hiiiiii r. Palfrey (1841). 2 ('lift. 902. 
Ah to (2) Confd. OoKliiiK V. Veley (1863), 4 ll. L. OttH. 079. 
atitirrally, Refd. Soahf v. Vt^loy (1841), 1 Noten of (JasfH, 
170; Varty Mopwiy i). Nuiiu (1841), 2 (.Jurt, 877 : 
It. r. ThomnH (1849), 3 Q. H. .680; FranelH v. Htewurd 
(1844). ,6 g. H. 984 ; UoHe w. VVutHOU (1894), 03 L. J. Al. (J. 
108. Mentd. Kx p. Htory (1862), H Kxcli. 196 ; WuHtxjrtiia 
J. Lidilell (1867), Moorc’n .Special Jlcpurt ; White v. 
SteH'le (1802), 12 U. H. N. S. 383 ; Lutidon Conai. n. Cox 
(1857). L. K. 2 H. L. 239 ; MuckoiicHshlc v. l^cnxunec 
(1881), 0 App. Ciiri. 424. 

See^ generally t Part. VII., *S<»ct. 14, jtuaL 
Opposition to faculty -Whether ground for 
refusing.] -See Nos. 1793, 1764, 3001, 3099, 


C, Meetings, 

(a) Summoning Mectimjs, 

488. Who may summon Whether civil court 

will take Judicial notice.] — Mamlumua Ui chm*ch- 
wardens to call a vcjstry U} elect churchwardens 
refused. 


Part hi. sect. 7, sub-secT. 4.- a. 

n. Qualification of vestryman — Petr 
holder— By purrhaiie. or teoMe.}- — Ui»dt*r 
3 Vlct. V, <4, m. 2, 3, 6, a vestry 
capable of clectiiifc churchwardenH 


umst Imj f!Oin|»OBed of pernoiiH holdinfir 
= itewM in the church by purchf^* or 

* feafle, or holdfug HlUioip* tlierc-ln by 

* lease from the ohiirchwardciw. Thu 
chimdiwanltmH of a church where the 


HittingH were wholly frtHs, were therefore 
i held not liable on a contract iiia<lo by 
their predecjettfiorB for bulidltig the 
(•lture,h. — Avdbhhon v * Woimcas (1 882), 
32 C. J*. 069.— CAN. 
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Sect, 7. — ConaiiliUion of ihe Church into parishes : 

Suii-sect, 4, ^c) i., ii, & Hi,} 

of defts. after removal of the case by certiorari, — 
R. V. Thompkinr (1831), 2 B. & Ad. 287; 9 
L. J. O. S. M. 0. 81 ; 109 E. R. 1150. 

>Vcc, generally^ Crown rjiACTicB, Vol. XVI., 
pp. 455 el seq, 

500. Quorum — Whether attendance of vicar 
necessary.] — M awlky v, Baubet, No. 537, post, 

510. Control of election — Where no presiding 
officer.] — WlKirc there is no regular presiding 
Hwom officer at an election, e,g, of churchwarden, 
one of wiioin by custom was ciiosen by parishioners 
paying scot Ac lot, Ac the other appointed by the 
lector, which latter in fact presided, the control 
of the election devolves at common law upon the 
electoi's tliemselves ; but unless there be a custom 
to nigulate the time for making such election, it 
is not competent to a majority of the electors 
assembl(‘d at the time of sucli (Section to nari*ow 
the i>eriod which the? (common law would allow ; 

Ac tiifsrefore a resolution by tliem that it sliall con- 
cludfi at a given tiintt must at least limit a tiuK; 
reasonable; in itself with respect to numbei*s Ac 
distance, Ac be of sufficient notoriety. But wiietlior 
a resolution by a majority of tin; vestry on the tii-st 
day of tile (;1(!ction to close; tlu; ])oll at 4 o’clock 

> on tiie next day in a parisli wiiere the number of 
electors did not <»xceed 180, Ac wlier<; the affidavits 
stated a custom for 200 years not to keep tlie poll 
op(;n for more than two (lays, Ac no inst-ance witiiin 
living, memory of ext(;nding it beyond A o’clo(!k 
on tiu; sc;ccmd day, wert; sufflcieni t-o warrant tlie 
closing of tile poll, at tiiat time;, Wiiih; some of tlie 
vottu’s were still coming in t-o poll. A:- others had 
no notice of t/hi; resolution ; was a fit (|U(;stion to 
bo tried upon a wamlamHH,^ Ai, r. Win(! 1 IKhtkii, 
Bihiiop’h Eommihsahy (Jourt (ISO(l), 7 East, 
573 ; 103 E. R. 222. 

A ntudni urtM : - iiojOA, Baker He. Dim'iiiiur r. Wood (1S:J7), 

] Curt. 507. RMd. WohI-oHoii v. lUtvldBoii (1K54), 1 ; 

Kw. He Ad. :i86 ; R. r. (loolo (huMiinbeat Ac (^liurcli- ' 

wardeiw) (1801), 4 li. T. ! 

511. Latitude of discussion allowed.] —In a ' 

vestry meeting for (;ivil purposes, as a full latitude 
of discussion must b<; aliow(*d mere coarse ex pres- ! 
sions do not constitute brawling. — Hoilk c. 
S('AF.EH (1829), 2 Hag. Ecc. 50(1 ; 1B2 E. R. 958. j 

512. Formalities — Whether strict formality I 

necessary.] —(1) Tlu; observance of strict formality 
in iiutting motions Ac amendments tlu;reon to : 
vt»stry meetings is unnecessary ; it is enough if ■ 
conliicting )U‘opositionH be so put t-o such a meeting, 
that tliose presimt understand what- it is tliat they • 
ail* called on to decide. i 

(2) At a uuH^ting in vestry of the inhabitants 
of tlie parish of 11. held under a local Act for the 
purpose of detiuiniuhig the application “ to some 
public purpose, beneficial to the inhabitants,” of 
moneys paid by two railway cos. in compensation ! 
of certain commonable rights of the inliabitants, 
a pioposit-ion was made that t he money should be 
applied partly to a district i;hui*ch, Ac partly to 
almshouses. The proposition was met by an 
amendment to the elTect that the money be applied 
to almshousi's only. The chairman ha^’ing in- 
quired whether any one else wished to address the 
meeting, Ac no third proposition having been made, 
the amendment was put & ciuried. A imll was 
then demanded ; Ac at the polling place the in- 
habitants were called on to vote for ** the district 
church Ac almshouses,” or for ** the aJmshouscs 
only.’ ’ The result was in favour of the proposition 
for the district church & almshouses : — Held : the 
vestry must be taken to have agreiMl that the 
money should be applied in one of the two methods 


proposed, Ac the poll was rightly so taken as to 
determine the question which of these two methods 
was preferred by the majority of the parisliioners. 

(3) Though a poll must not be so taken as to 
prevent a scrutiny, therefore must not be taken 
by ballot, a voter has no right to insist on a 
scrutiny. — R. v, Uammersioth (Vicar & Church- 
wardens) (1852), 3 B. & 8. 604, n. ; 19 L. T. O. 8. 
203 ; 122 E. R. 190 ; std) nom. Me Hammersmith 
Vestry, Mx p, Stevens, 10 .1. P. 032. 

Anmnlations : — Aa to (2) Consd. St. Micliool, Oxford r. IjuIT 

(1858), 7 W. R. 20. Btfd. K. v. Roberts (1803), .3 B. He S. 

401. 

513. Control by court — What court has Juris- 
diction.] — The Ecclesiastical Ct. has jurisdiction, 
raiione loci, over the order & proceedings of vestry 
meetings, held in a church ; At, therefore, where a 
rector had lib(;llcd, in that ct., a parishioner, for 
jirevcnting him from presiding as chairman at 
such a meeting, a prohibition was refused. 

It is pleaded in the arts. At on tlicir admissibility 
must be taken as true, that the minister’s presiding 
at v(;Htry meetings ” is observed in A: thi-oughout 
th(‘ whole realm.” The fact of such general usage 
i for the ministiT so to preside is notorious. At has 
! n<jt been denied even in argument. Now sucli an 
I usage, unless absurd or inqiroper, 1 take to found 
! a common law right (Hir John Nichobl). — Wilson 
I V, M‘MATir (1819), 3 B. At Aid. 211 ; 3 Phillim. 
i 07 ; 100 E. K. 0.50. 

I AntvUalwna : — Consd. Saudorn r. Hoad (1843), 3 (iiirt. 505 ; 

R. V. Siilial>iir> Bp.. Il'.XUJ 1 K. B. 573. Reid. RaiiHoii & 

Kuolt. V. ('Uiimkiii (1851), 2 Rob. Kcrl. 370 ; .Martin r. 

! iMuf^konncliie, Flamauk r. SinipKoii (1S08). L. R. 2 A. He E. 

110; Holy Trinity, .stepney (10021, IS T. L. U. 780 ; 

: L. C. (J. r. DiuidaH, ililOJJ 1*. 1. Mentd. St. AlbaiLK Bp. 

I r. Filliniyrhani, 1 1000] J\ 103. 

I 514. Evidence of proceedings.] - R. v, JOi.y 
! (Arcjideacon), No. 729, 

I ii. 7'hc i'hairman, 

I 515. Right of incumbent to preside.] — Wilson 
V, M*Matii, No. 513, ante, 

510 . Vestry for election of church- 

wardens.] — R. r. H’Oyly, K. r. Hedoer, No. 198, 
ante, 

517, Irregularity In nomination — Effect of.]— 
Irivgularitie.s at th(‘ meeting at which the rate was 
made in the nomination of chairman At wrong 
annouiieenumt of tin* numbei’s on each sidt‘, 
acriuiesced in. At no poll being demanded, will not 
vitiat-e the raU;. --'(kiuNWALL r. Woods (18 IB), 
1 Notes of Oases 5.55 ; 7 L. T. (). S. 189. 

AntkdtyUm : — ^Ezpld. SL. Michael, Oxford r. Lull (IS.'iS), 

7 W. R. 20. 

518. Refusal to put resolution — Assumed elec- 
tion of another chairman.] — U. r. Stephens 
(Chancellor op Banoou) (1870), Prideaux’s 
Chui*chwai*dens’ Guidt*, IBth ed., p. 201. 

619. Amendment.] — At a mooting of the 

vestry t-o elect churchwardens, D. was projiosc^d 
t-o be rc-(dect.ed, when parishioners moved wi 
amendment that before electing a churchwarden 
a certain con*espondouce between the Charity 
(■oinrs. At the churchwardens as t-o some parisli 
charity funds should be produced. The yicar 
rt'fused to put the amendment, At declared 1). 
duly elected : — Held : (1 ) the vicar was wrong in 
refusing to put the amendment ; (2) he was 

wrong in not putting to the meeting whether D. 
should bo elected. — R. v, IIaououkne (Vicar) 
(188(5), 51 J. P. 27B ; 2 T. L. U. 809, D. C. 

520. Resolution out of order — Qualification 

of candidate not contemplated by statute.] — 
Pedley & Lovell r. CThapilan (1891), 7 T. L. R. 
.390. 

Power to adjourn meeting.]— Sub-sect. 1, C. 
I (d), post. 
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Power to grant poll .] — See Sub-sect. 4, C. (c), 
Jfost, 

Under Metropolis Management Acts.] — See 

Metropolis. 

iii. Resolutions and Votitig, 

521. Right to vote — General rule.] — Hichakd- 
SON V. Gladwin, No. 171), atite. 

522. In respect of church rate — Occupiers 

of small tenements not rated to poor rate.] — 

llicuARDSON V. Gladwin, No. 179, ante, 

523. In respect of what property — 

Property held Jointly with another as executor.] — 
Wliere a i^ensoii is assessed to the poor i*ate in 
itjspeci of his own pioperty, &• is also exor. of a 
person whost^ exoi*s. are assessed in resi)ect of 
property of the dec(»ased, he is entitled to vote at 
a vestry under Vestries Act, 1818 (c, 69), if the 
two assessments amount to £25. — U. v, Kirby 
(1861), 1 B. & S. 617 ; 31 L. J. Q. B. 3 ; 5 L. T. 
280 ; 26 J. 1*. 196 ; 10 W. B. 18 ; 121 E. H. 855. 
AnnotiUums : — Reid. Lantbe & Clurke r. (Irioves (1802). 20 

.1. P. 027. Mentd. H. r. llurrowH, 11S02J 1 Q. «. :»M). 

524. Voter’s rates paid by another.] — It is 

no leffal ground for ix'fusing a vote tendered at the 
l)oU that the voter’s rates had been paid, not by 
himself but by other persons in order to enable 
him to vote ; but in order to vitiate t he rates on 
that ground, the rejected voter ought to liave 
tendered his vote. — UicuAiiDs v. Birlkv (1864), 
2 Moo. P. C. C. iN. S. 96 ; 10 L. T. 142 ; 28 J. P. 
420 ; 15 E. R. 888, P. C, 

525. — Voter entitled to more than one vote 
- -Umitation of number of votes.) ~ Ru.tiahdson 
r. (»L.\DWiN, No. 179, ante, 

526. .] --Where Small ’rone- 

ments Act, 1850 (c. 99), has been adopted in a 
]>arisli, in i)art.it^s are rated as owners under that 
Act, Ac also ;is oc?cupiers in their own right, they 
i'Ut! f'ntitled on vot ing in vestry to add the amount 
f)f thcj ratable value of botli capacities, Ac to giv<j 
om» voU? for every £25 of annual rent, but so that 
tliey claim no more than six votes in all. But 
they ai’tj not entitled to vote separately for each 
class of pi*ox)ei*ty sc) as to exceed the number of 
votes which would be allowed by the above mode 
of computation.-— L ambe A: (^lakke v, Gkievks 
( 1862), 26 ,T. J’. 827 ; 8 ,Iur. N. S. 288. 

627. Property held in own right & 

property held Jointly as executor.] — K. v, Kirby, 

No. 528, ante. 


528. 


How calculated.] — Lamur 


A: Glauke r. Grieves, No. 526, ante, 

529. On election of people’s churchwarden 

— Incumbent nominating other warden.]-— An in- 

cumlxmt of a parish, who, upon the failur*; of 
hinLs<‘lf Ac the parishioners to agree upon tlui 
choice of churchwardens, exercises his right of 
appointing one churchwarden, is not entitled either 
by the common law or under Vestries Act, 1818 
(c. 69), s. 8, in his capacity as a ratijpayer to vote 
at the election of the second churchwarden. 

The 80th Ganon of the Ganons of 1608 is de- 
claratory of the common law. In this cation the 
pamhionei*s arc mentioned in such a way as to 
show that, in cast; the vestry cannot agree, the 
minister is to choose his own churchwarden, the 
parishioners, as opposed to Ac distinguished from 


, him, 01*0 to choose their churchwarden.^ The term, 
I “ parishioners ” in the Canon moans, in fact, the 
minister’s parishioners, Ac would not include the 
, minister himself (A. L. Smith, v. 

Salisbury (Bp.), [1901] 2 K. B. 226 ; 70 L. J, K. B. 
593 ; 65 J. P. 531 ; 49 W. B. 529 ; 17 T. L. B. 
465 ; sab nom. It, v. Salisbury (Bp.), Aa? p. 

: Vine, 84 L. T. 553, C. A. 

530. Improper rejection of vote — Whether reso- 
lution vitiated —Result of election not affected.]— 
Whort% upon the election of a churchwarden, the 
chairman of the vestry meeting had rejected votes 
I which wei*e alleged to be admissible, but it did not 
i appear that tlie rejoctioii had caused any difference 
! in t he n^sult, the ct. i*efused to grant a mandamus 
I ordi'ring a fi’esh election. Though the persons, 

I whose votes liad been rejected, were parties to the 
i application . — kx p, Mawby (1864), 8 E. Ac B. 718 ; 
i 18 Jur. 906; 118 E. B. 1310; sub nom. Lx p, 

I Joyce, 23 L. J. M. O. 163 ; sub nom, B. v. Bourne 
i (Vicar, etc.), 23 L. T. O. S. 143 ; sub nom. Ex p, 
i Wooding, etc., 18 J. P. .824 ; sub nom. Ex p, 

I Harding, 2 W. B. 473. 

! Anruftaiion Apld. Slinw r. Tliomiisoii (1870), 3 Cli. 1». 233. 

I 631. .] — K1CHAWD8 V. UlBLKy, No. 

524, ante, 

532. Numbers wrongly announced by chairman 
— Effect of.] — (\ii»nwall v. Woods, No. 517, 
ante, 

533. Resolutions — Whether valid — Refusal by 
, incumbent as chairman to put resolution— As- 
sumed substitution of new chairman.] — B. v, 

Stephens (Giiancjelujr of Bangor), No. 518, 

I ante, 

1 534 . Of majority -Whether binding on 

I minority -Matter within Jurisdiction of vestry.] — 

! St. John’s, Margate (Ghurch wardens) v, St. 

I John’s, Maimiate (Parishioners, ifl'ru.), No. 1719, 

I post, 

535. — Departure of voters voting 

: with majority— Negativing resolution carried by 
minority.] -A vestry having been coiivtmc^d, a 
survey Ac esiimaiii of repairs Irujcessary for th<» 

! parish church] Ac the expenses (th(?roof] w/is pi*o- 
dueed, Ac no objection made to either. A rate 
having becsri proposed Ac seconded, an amendment 
was movfid seconded, Ac, on a show of liands, 
was carried. ’J’he majority of parishioric»i*s wlio 
liad negativ<;d tiie granting a raUt having cj^uitUxl 
tile vestry, tlui cliunriiwardens Ac the minority 
continued to nunain in vestry, Ac re-proposed Ac 
carri<.*d the necessary rate : — Held : such rate was 
a legal Ac valid cliurch rate. 

Till* obligation of the parishiotK^rs to repair the 
churches is absolute ; the perfonnance of such 
obligation may be (jornpelled ; Ac the performanc<j 
of it may be i>roperly enforced by tin* ecohjsiastical 
cts., subject to the control of the cts. of common 
law, wh(iri the ecclesiastical cts. exetied tlieir 
jurisdiction, or attempt to enforce a mUi whicli is 
illegal Ac invalid.— Veley Ac Johlin v. Gosling 
(1818), 8 (’iirt. 258 ; 2 Notcjs of (WiS 278 ; 7 
J. 1’, 4 18 ; 7 Jur. 286 ; 168 K. B. 720 ; subsequent 
proecedhujt*, sidt nom. Gosling v, Veley (1858), 

4 U. Ji. (Jas. 679, II. E. 

Reid. H. V. Thomas (1842), A Q. H. 589; 

FraiiciH V, Steward (1811 ), 6 Q. H. 984. 

536. Whether binding on ordinary — 


PART III. SECT. 7. SUB-SECT. 4.— 
C. (0) Ui. 

o. Right tu ViUf — Kleciion of rector 
- -Majority of gitaii fled voterH.i— Where, 
at a nieetiuir held for tho per* 
IK>8e of iioniinatiiig a rector, only 
a IHirtion of thoHO who vot4Ml wen? 
aidndtted to bo qiialilled, there )K.‘iniir 
a doubt UH to the root:— /feW.* if 


two-thirdH of the fiualined votcrH 
preneiit voted for the r'aiididate jire* 
sentetl, the election Ih ifisid, lliouifh 
otherri wlio voted may not lie <iualltled. 
— Ajt p - Hkek (187:1). 2 Png. ««.— CAN. 

p.'' heBolutif/ns --- App*'ol to hUthop 
- -Vealrymun^H right to interioi in> 
j unction. I— liy the eoiintitutlou of an 
episcopal chaiiel, tlie dwlnlona of tho 


viwtry were dwlarod revlowablo by 
the liiHhop. At a ineotlng of tho 
ventry renolutlonH uflrofdiiig tho cha- 
racter of a veHtryinuu were paHHCHl, 
agaiiiMt whlcli ho aiipoalod to t,ho 
liiHhop : but , uotwiLriBtaiiding the 
appeal, Hio other vestry men procotnled 
Hi curry tho rosolutloriH into «tiTocf„ 
Tho aiipil. then applied, iKsudliig his 
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'a *^^on8iUulimi the Church inlo parishes: 
4. a (ai., id) cfe (g) i. i&ii.] 

ordinary’s discretion.] — Sr. 

, MaBJTE (ChURCUWABDKNB) V. ST. 
8, (Pabibiuonerb, etc.), No. 1749, 

ves^'i Whether binding on succeeding 

XjjZ^*^Tho acts of one vestry are not absolut^y 
on a succeeding vestry ; & they may be 

^fitfincd or rescinded by such succeedii^ vestry ; 

Sit the confirmation of the succeeding vestry is 
not necessary to make the acts of a preceding one 
valid. The acts of a vestiy may be valid, though 
the vicar was not present ; he is not an integral 
part of the vestry. — M awley v, Babbet (1798), 2 
Esp. 087, N. P. 

588. Whether confirmation by succeeding 

vestry necessary.] — Mawley v. Babbet, No. 
537, ante, 

580. Whether consent to borrowing within 

Church Building Act, 1818 (c. 45), s. 0.]— K. v. 
WiLliiM, No. 355, ante, 

Amendment.]— *SVc No. 519, ante, 

540. “ Division ” of a vestry — How taken.] — 
A “ division ” of a vestry, “ to bo taken in the 
nuinner prescribed by Vostrbjs Act, 1818 (c. 09),** 
may bo taken by a poll of all the ratepayei's, such 
l)olI being an adjournment of the vcjstry. 

At such poll the original x^mposition & an 
amendment inconsistent with it, being the only 
one proposed, may be put to the vote, & afTirmative 
& negative votes may be ta.ken upon each, & in 
that way the sense of Umj votes may bo ascerMned. 

Observations ujion the best mode of talking the 
oi)inion of a meeting upon a resolution & amend- 
ment. —K lt r. Ht. Maby’s, IsLiNOTON Buuial 
Boabi) (1864), Kay, 449 ; 2 Eq. liep. 1089; 18 
J. P. 229 ; 09 E. Jl. 190. 

AnniAutiun llowlttr. WlUte (1805), 11 W. U. 230. 


548. 


— .] — B. V. D’Oyly, B. V . Hedqbb, 


id) Adjounnnent of Mceiingn, 

541. Right to adjourn -- Whether In vestry or 
Incumbent.] — Tin* adjournment of a vestry meeting 
is, f»f comnion right, vesU^d in the parisliioners at 
largo ; not in the vicar. — HTOuaiiTON r. Ukynoliis 
( 1730), Fortes. Rep. 108; Lee temp. Hard. 274 ; 
2 8tra. 1045 ; 92 E. 11. 804. 

Ann^iUiimft WUhoii r. M'Math (1810), .*« B. & Aid. 

®*Vl4. A Distd. U v, Ohontcr (Archdoaoon) 
% Baker 8t Dowiiiiur v. Wood 
Cwud. K. V, D’Oyly (1840), 12 Ad. 
& Kl. 130. Bald. K. V. Salisbury. Bp.. flOOlJ 1 K. B. 673. 
Mentd. Brenmor v. HuU (1860). L. R. I C. P. 748 ; Eduey 
& Lumi r. SmallboiicB (1860). 21 L. T. 506. 

642, Whether In chairman.] — Where a 

mwting for the election of churchwardens takes 
place in the parish church, in pursuance of a 
notice that such meeting would be held at the 
parish church, & that in case a ik> 11 should be 
demanded the mi^eting would be immediaiely 
adjourned t-o the town hall, the chairman may, 
upon a poll being demtuided, adjourn the meeting, 
olthougii a majority of the vo^rs present object 
to such adjournment. The right of adjourning 
the business in i>rogres8 at a meeting, is vested in 
the persons assembled, & not in the chairman. — 
R. r. CiiBSTEU (Aucudeacon) (1834), 1 Ad. &; El. 
342 ; 3 Nov. & M. K. B. 413 ; 2 Nev. & M. M. C. 
277 ; 3 L. J, M. C. 95 ; 110 E. R. 1230. 

Baker & DowiUncr e. Wood (1837), 1 
r. Maimd (18.H6). 1 Nov. & 
?*.« BlrmlngUani (Rector, etc.) (1837). 7 

AQ. ct El. 254* 


No. 408, ante. 

544. For scrutiny of votes — Enforcement by 
mandamus.] — B. v. Suabpe (1845), 6 L. T. O. S. 
168, 354 ; 0 J. P. Jo. 773 ; subsequent proceedings^ 
svb nom. B. t;. Wakefield (vicab) (1840), 7 
L. T. O. S. 227. 

(e) The Poll. 
i. In General. 

545. Pro^r mode of taking vote.] — ^Tlie proper 
way of tfdung the vote at a vestry is by a poll, 
the meeting being adjourned for that purpose, if 
necessary or convenient. — Re Egham Bubial 
Board (1857), 29 L. T. O. S. 343 ; 30 L. T. O. S. 
103 ; 21 J. P. 503 ; 3 Jur. N. S. 956. 

546. Whether show of hands condition prece- 
dent.] — One of two candidates for the office of 
churchwarden was elected at a vestry, & subscribed 
the declaration of office, but the election was 
alleged to have been so improperly conducted tlmt 
the proceedings were void. To give the parties 
impugning the election an opportunity of trying 
its validity, the ct., considering a prirnd facie case 
to be presented, granted a mandamus calling on 
the rector & churchwai*dens to convene a vestry 
for electing a churchwarden for the remainder of 
the year. At an election in vestry, where the 
right of voting is regulated by Vestries Act, 1818 
(c. 09), s. 3, it is no objection to the proceedings 
that the chairman directed a poll without first 
taking a show of hands : although a show of hands 
was demanded, & the poll was not demanded, but 
was objected to. — K. r. Bibmingilam (Rector, 
ETC.) (18.37), 7 Ad. & El. 254 ; 1 J. P. 211 ; 1 Jur. 
754 ; 112 E. R. 407. 

AniwltUions : — Reid. R. t>. Ht. Mfirtin't) OrdiiH. (1851), 17 

g. B. 14tf ; Ex p. Mawby (1854), 3 E. & B. 718. Mentd. 

lie Barlow (1801). 30 L. J. Q. B. 271. 

547. Votes calculated in writing.] — At a 

vestry to elect churchwardens, the chaiitnan, after 
the minister had nominated his, & after two 
candidates had been [jroposed & seconded, refused, 
on a rt^quesi &, pi^otost of ratt^payers, tc) take a 
show of hands, but took down the naincs of those 
pr<>sent, & their i-espective votes, & added them up, 
& then declared the one having a majority to be 
duly elected ; whereupon a ratepayer demanded 
a poll, which waa ixifused : — Held: (1) tlie pro- 
ceedings were irivgular, & a iioll ought to have 
bi'on granted ; but (2) as the affidavits did not 
siatt) that any ratepayers had been pit^vented 
from voting, a rule for a mandamus to re-assemble 
the vestry & proceed to a fresh election was rt'fused. 
— H. V. Goole (Incumuent & Churchwardens) 
(1801), 4 L. T. 322 ; 25 ,1. P. 308. 

Antuitatum .--A8 to (2) Consd. K. r. Word (1873), L. K. 8 

g. B. 210 . 

548. Method of taking — With closed doors — 
Whether proper.] — In tiie election of ciiurch- 
wardens, if a poll be d(>niandod, the votes are to 
be given by the qualified inhabitants xiresent ; but 
all qualified inhabitants, whether they were 
present or not at the show of hands, have a right 
to be admitted into the vestry-room & vote 
during such i>oll : although the (xualified in- 
liabitants present at the time of granting the poll 
i*eBolve that the poll sliall be confined to those 
then presimt. (2) It is not a sufficient ground for 
imx^^iching such elc^ction (on motion for a tnan^ 
damns to elect ) that the poll was taken with closed 
doors, unless it be* expressly sworn that some 
qualified x>erson wlio meant to Vote -was thereby 


ff ^ interdict on , the rceolutionn, & because pendiuir the 

™ g rotwd ^at no leiral nuoniin waa app<^, the rceolutionB could not be , 
present at the meeting which pasiM I enforced: — Refused. — J^wabos r. i 


BSudik (1847), 0 Dunl. (Ct. of Soss. 
1384 ; 19 He. Jur. 608.— SCOT. 
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prevented from doing so. (3) Semble: if such 
an instance were shown, the ct. would grant a 
ntandatnus, without inquiring strictly whether the 
number of persons excluded was in fact such as 
to affect the result of the election. — R. v, Lahbeth 
(Rector) (1838), 8 Ad. & El. 356 ; 3 Nev. & P, 
K. B. 416 ; 1 WiU. WoU. & H. 398 ; 2 J. P. 423 ; 
2 Jur. 666 ; 112 B. R. 873 ; aubaequent proceedings, 
sub nom, R. v. D’Oyly, R. v. Hedger (1840), 
12 Ad. & El. 139. 

^nnataftons to (1) Befd. Westerton r. Davidson 

White v. Steele (1862), 
(UeZ), 33 L. J. M. C. 53. 

Vi Gopl® (picumbent Ik Chiiroh wardens) 
Conid. Shaw v. Thompson (1876), 

3 Ch. D. 233. Ritfd. Westerton e. Davidson (1854), 1 
^ Oonid. R. V. OousiuB (1873), 
S (1873), L. U. 8 Q. B. 210. 

Raid. JRs St. John’s. C’ardifl (1847), 11 Jur. 183. GetuTolly, 

Mentd. Julius r. Oxford Bp. (1880), 5 App. CTas. 214. 

64f9. After show of hands — By ballot.]--^ 

At an election of churchwardens, where, idter a 
show of hands, a poll is demanded by or on behalf 
of a candidate, it is illegal to conduct the election 
by ballot. — Story v. Code (1848), 6 Notes of Oases, 
Supp. 33. 

Ann^itium : — Bsfd. Westerton v, Davidson (1851), 1 Eco. & 

Ad. 385. 

550. Sq as to prevent scrutiny.] — Thoiigli 

a poll must not bo so taken as to prevent a scrutiny, 
& therefore must not bo taken by ballot, a voter 
lias no right to insist on a scrutiny. — R. v, Hammer- 
HMiTH (Vicar Ac Ouurchwardens) (1852), 3 
B. Ac S. 504, n. ; 10 h. T. O. 8. 203 ; 123 E. R. 
190 ; auh nom. Re Hammersmith Vestry, Ex v, 
Stevenh, 16 j. P. 632. 

Antuftalions : — ^Befd. St. AUchael, Oxford v. Luff (1868). 

7 W. K. 20 ; R. v, Roberts (1863), 3 B. & S. 495. 

661. Ruling by chairman contrary to 

resolution of meeting— Whether election invali- 
dated— No voters prevented from voting.] —The 
advowson of a parish church being vested in 
trustees who were bound to present the nominee 
of the parishioners Ac inhabitants, a vacancy 
occurred, & at a meeting of parishioners cf)nvened 
by the churchwardens Ac imisided over by one of 
them, Aug, 30 was fixed upon for a meeting to 
proceed to the election of a vicar. Meanwhile, 
upon the requisition of eeiiain inhabitants, a 
mec?ting of Aug. 25, summoned by the church- 
wardens, but at which they declined to preside, 
was hold, at which resolutions were passtm to the 
effect that the election should be by ballot, on one 
day only, Ac at several polling places, Ac that the 
poll should be open from 9 to 9. On Aug. 30 
the meeting resolved upon was held, candidates 
were nominated, a show of hands taken, Ac a poll 
demanded, Ac one of the churchwardens, who was 
in the chair, announced tliat the ik) 11 would be 
taken by open voting, on the following Ac two 
successive days, at one polling place only, Ac Uiai | 
the pg 41 would be kept open from 8 to 8. Upon a ! 
parishioner rising to move amendments similar to | 
those of Aug. 25, the chairman left the cliair, Ac ; 
declared the meeting at an end. After the church- I 
warden had left the chair, another cliaiiTuan was 
chosen, Ac a series of resolutions similai* to those of 
Aug. 25, were moved Ac carried. The poll liaving 
been taken in the way announced by the chaiiman | 
of the meeting of Aug. 30 HeW; (1 ) the conduct 
of the churchwardens had been crrrjncious Ac 
ulegal ; (2) there being no evidence of any voter 
^vi^ b^n deprived of an opportunity of voting, 
the election could not be disturbed. Setnfjle : (3) 
an election by ballot, if duly resolved upon, is not ’ 
at the present day on illegal mode of election. — 
Thompson (1876), 3 Oh. 1). 233 ; 45 
U. J. Ch. 827: 34 L. T. 721. 

Annotation mold. Bebb v. Law Soo., (1914J 1 Ch. 286. 


562. Amendment negativing resolution — 
Whether separate poll necessary.] — The church- 
wardens of 0. gave notice that a vestry of the 
parish would be held to make a rate for the repair 
of the parish church : Ac in the notice it was stated 
that a show of hands would bo taken on each 
proposition or amendment which might be sub- 
mitted to the meeting, & if a poll should be de- 
manded, the polling would be taken at an ad- 
journed meeti^ on all the propositions Ac amend- 
ments made at the original meeting. At the 
I meeting a rate of 2d. in the pound was proposed, Ac 
! an amendment was moved that no rate bo 
I granted.” The majority wore in favour of the 
i amendment. Upon a poll being demanded, the 
; vestry was adjourned for the purpose of taking it. 

1 At the poll the voting was ‘‘ for the motion^* Ac 
“ for the amendment ” ; Ac at the close of it the 
chairman declared the motion to be carried, & 
no other amendment was allowed to bo put : — 
Held : the amendment being a direct negative of 
the original motion, it was not necessary to take 
the poll on each ; & no amendment could be 
bi*ought forward after the close of the poll. — It. r. 
Roberts (1863), 3 B. Ac 8. 495 ; 32 L J. M. 0. 
163 ; 122 E. R. 186 ; sub nom. R. v, Surrey .TJ., 
7 Jj. T. 822 ; 27 J. P. 709 ; anb nom. 8t. Oileh, 
Camberwell (Churchwardens) v, Suiuiey ,1J., 
11 W. R. 362. 

668. .] — At a vestry meeting, a 

motion having been made &, seconded that a rate 
bo made, an amenchnent was proposed that it was 
not legal or expedient to make a church rate for 
the district. The amendment, Ac afterwards the 
original question, was put to the meeting ; the 
ffrst was negatived & the latter carried. A poll was 
demanded on the amendment only, & thcj vestry 
was adjourned for tliat purpose. On the day 
to which the vestry lioa been adjourned the 
chaiiman declared the state of the poll imder the 
hoa^ngs (1) the number for the amendment & 
against the rate, (2) the number against the amend- 
ment Ac for the rate, Ac declared thii majority to bo 
for the rate ; Ac then dissolved the meeting without 
liaving put the original motion a second time : — 
Held : the proceedings, though irrc^gular, wei*e not 
sufficiently so to vitiate tlie rate. — Tiakkh v. 
IJurroN (1806), L. R. 1 A. Ac E. 270 ; 35 L. J. Eccl. 
11 ; 31 .1. P. 23 ; 12 .lur. N. 8. 1013. 


deciding upon the objections taken to the votes. - 
R. V. Wakefield (Vhjar) (1816), 7 L, T. O. 8. 
227 ; JO J. P. Jo. 386. 

665. Election of disqualified person.] — Antoony 
V, 8Et»ER (1789), 1 Hag. Con. 9 ; 161 E. R. 467. 
AntudfUians : — Cossd. Adoy v. Thcolmld (1836), 1 Curl . 
447 ; n, r. Sarum, Bp.. I1916J 1 K. B. 466. Be!d. 

^*1*/*^ C836), 2 Har. 5c W. 457 ; Htoroy v. 
Colk (1848), 6 NotoH of Comom Hupp. 33 : WeHtorl<fjii r. 
Davidfion (1854). 1 Eco. 5c Ad. 385 : Ht. ihiohaol, Oxford 
((Jhiircb wardens) e. Luff (1858). 7 W. It. 20 : Tear v, 
FrwlKKly (1858). 4 C5. B. N. H. 228 ; U. v. tit. Matthew, 
Botbiial Green Vestry (1875), 32 L. T. 558 ; HorrlNoti v, 
B^reU y**76)j Trlst. 43 ; 11. v. Wlniblodou L. B. (1882), 

ii. Right to and Demand of Poll. 

556. The light to a poll — Incident to eleotion 
by show 6f hands—Election of parish officer.]— 

The right to demand a poll is by law incident to 
Uie elcjciion of a parish offict‘T bya show of liands. 
At the election of a church wartlr3n of the parish 
of P. (subsequently to Vestrifts Act, 1818 (c, 69)), 
the show of hands was in favour of M. A poll was 
demanded by a ratepayer pre^sent, who requL^ 
that it should be taJten according to sect. 3 of 
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Sect. 7. — Constitution o/ the Church into parishes: 

Sub^sect. 4 , C. (e) i i. <fc Hi. ] 

above Act (allowing plurality of votes to in- 
dividuals in respect of property), to which mode 
an inhabitant present objected. The poll was 
taken by plurality of votes, by which H. & G. had 
the majonty ; they also had the majority at the 
poll, reckoning by single votes. During the poll, 
several parishioners protested against tlie mode 
of taking it, & did not vote. By sect. 8 of above 
Act, nothing in that Act is to change or affect the 
right or manner of voting in any vestry or meeting 
holdon by virtue of any ancient or special usage 
or custom. By a local Act, vestrymen of the 
parish of P. are to be elected by ballot, by plurality 
of votes, an under Vestries Act, 1818 (c. 00), s. 3 ; 
elections of churchwardens arc to bo conducted 
in such manner os liath been usual in the some 
parish ; & overseers are to be nominated by the 
vesti*y as may done by parishioncjrs in vestry 
in otner caw's. Jhsfore either Act passed, & ever 
since, churchwardens were ehjcted in P. by show 
of hands, no poll ever liaving been demanded : — 
Held : (1) assuming V«jstries Act, 1818 (c. 09), s. 3, 
to be inapplicable t(> the parish of J*, G. & 11. were 
duly elected, the irrc^gularity in the form of de- 
manding tlie poll, if any, Jiaving been waived by 
the i)oll being in fac^t taken without objection from 
ciither party to there being a poll ; ^ il. & G. 
having a majority on the poll according to either 
way of rcickoning the votes ; (2) sect. 3 of above 
A<;t was applicable to P. ; for tliat the fact of no 
poll ever having been demanded <Ud not show 
tliat the usage de facto in 1*. (excluded a poll, Ac 
the! el(X'.UoiiH were, at th(s time of passing the local 
Act, subject to sect. 3 of Vestries Act, 1818 (c. 00), 
in tlie event of a poll being demanded ; (3) a poll 
may be dennanded at an election of j>arish ollicers, 
aft^*r the chairman has declait'd the result of a 
show of hands. — (’ampiikll v. Matjnd (183tS), 5 
Ad. A: Kl. 8(15 ; 2 liar. A W. 457 ; 1 Nov. *V. l\ K. B. 
558 ; 1 Nov. Ac 1\ M. i\ 229 ; « L. J. M. G. 145 ; 
111 B. H. 1391, Kx. (h. 


show of hands, leaving it open to any one to 
propose that the votes should be taken according 
to the statute. A. Ac B. were respectively pro- 
posed Ac seconded for the office of surveyor ; &, 
on a show of hands, A. had a majority. It was 
then proposed Ac seconded, on behalf of B., that 
the votes should be taken according to the statute. 
No objection was made ; Ac on the votes being so 
taken, B. had a majority, Ac was declared duly 
elected. A. then demanded a poll of the whole 
parish: — Held: (1) the meeting having agreed 
to a poll being taken according to the statute, no 
one was entitled afterwai'ds to demand a poll of 
the whole parish ; (2) the election of B. was 

valid ; (3) a mandamus for another meeting to 
elect would not lie. — 11. v. JliLL,iNODfjN (VlCAB, 
KTC.) (1852), 18 Q. B. 718 ; 19 L. T. O. S. 184 ; 
10 J. P. Jo. 374 ; 118 K. H. 271. 

Annolalifina : — Ah to (1) Distd. U. t». Cooper (1870), 39 

L. J. Q. 13. 273. Re!d. 8t. Michael, Oxford (Cliurch- 

wardciiH) v. Luff (1858), 7 W. 11. 20. 

561. .J — B. V. Goole (Incumbent Ac 

CJllURCHWAIlDKNS), No. 517, a7ite. 

Sec, also. No. 755, post. 

Enforcement of right — By mandamus.] — aScc 
No. 559, ante ; Ac Nos, SOd-SdU, jwst. 

562. No practical injustice.] — It. v. 

Goole (Incumbent Ac (hiUBcuwAiiDENs), No. 
547, ante. 

563. Time of demand — After declaration of 
result of show of hands,] — Campbell v. Maund, 
No. 55(i, ante, 

564. During calculation of votes after 

abortive show of hands .j —A vestry was didy sum- 
moned to consider as to the mode of raising money 
to pay for rebuilding the parish church. A resolu- 
tion was moved Ac s(;cond<Hl that an application 
should be made to the comi*K. of public works, to 
whi(;li an amendment was moved Ac Hc»conded, 
that “ this vestry refiisi^s to sanction the applica- 
tion,’* It being difficult to toll the numbers on a 
show of hands, the chairman suggested that the 
names be taken down in writing, to which no 
objection was made. Tlie supporters of the 


AiifuitatUinH : Ah to (1) Refd. Baker Downing r. Wood 
(1837 ), 1 Uurt. 507. .1^4 to (2) Held. St. MirhueJ, Oxford 

((MiiirhwardoiiH) r JjiifT (J85S), 7 W. Jl. 20 ; 11. r. Howe 
(1803), .33 L. ,1. AL <‘. 53 ; R. v. W'imhlcdon J.. B. (1882). , 
8 g. B. D. 450. Ah in (3) Contd. Story r. C^)Ik (1848). 11 , 
NotoH of Supp. 33. Refd. Beochoy r. gnonlury 

(1812), 11 1j. .1. Ex. 418; Wontorton v. DuvidHoi: (1854), 

1 Ere. &. Ad. 385 ; While r, St4H>lo (1862), 12 C. B. N. .S. 
.383 ; R. r. St. Alatthew. Bethnal OriMJU Veatry (1875), 
32 L. T. 558. 

557. Whether excluded by custom — No < 

evidence of poll having been demanded.] -Camp- ' 
DELL V. Maiind, No. 55B, ante. 


amendment-, liow^ever, s(*cjng the numbers would 
be- against them, one of them demanded during 
the j*eckoning that u poll b(‘ taken, Ac moved 
** that the vestry be kept optui till Saturday.” 
The cliairman refust'd t-o grant a poll, on the 
ground that tht're W'as a r(;soiiitioii ))ending Ac 
not diHpo.sed of : — Held : the poll ouglit to have 
been granted, there being siibstantiaUy a demand 
for it, Ac mandamus granted accordingly to the 
rector to re-assemble the vestry Ac grant a poll. — 
li. V. Walters (1800), 24 J. P. 421. 


553 . Conduct of elections governed by | 

local Act.] — Oampbeij.. r. Maund, No. 550, atiic. 

559. — Objection to churchwardens* ac- | 

counts. I —A vestry meeting was held for the pur- , 
]>ose of jaiHsing the churchwardens’ accounts ; A: 
upon the motion b<4iig pioposed t hat such accounts , 
Hliould be allow*ed, an amendment was jiioposed 
by an inhabitant, wdio objected to certain items, 
that Hucli at‘t*ounts sliould not be allowed. Upon 
this a allow of hands was taken, when tlie chair- 
man declarixl t hat the original motion was carried 


565. Irregularity in demand — Waiver.] — 

Uampbkll V. Maund, No. 550, ante. 

566. Effect of refusal — Election imperfect.] — 

On the election of a surveyor of highw’ays for a 
parish, the chairman of the vestry took a showr of 
hands, but i*efus<‘d to allow a poll which was 
demanded. On an applieation on behalf of the 
person who appeared successful on the show of 
I Lands, the cl. gi’anted a rule tiisi for a matuiamus, 
commanding thc‘ iidiabitants to meet in vestry A: 
take a i>oll, on the ground that the«tdection was 


Hereupon a poll W’as demanded, which the chair- 
man refused to grant : — Held : he was wrong, At 
a mandatnus was granted for the purpose of taking 
such poll. — H. 1 ’. Kobinson, Ex p. Oxford (185«), 
27 L, T. O. S. no ; 20 J. P. 311. 

560. - Of whole parish — Effect of agree- 
ment.]— -At. a vestry, held under Vestries Act, 
1818 (c. 09), for the pmiiose of electing surveyoi's 
of highways, of which public notice had tK*cn given, 
it was agm)d that the vote should be taken by a 


; imperfect.— AV p. Grow’smitr (1841), 5 Jur. ; 551 
: sub nom. Ex p. Grossmith, 10 L. J. Q. B. 359. 

567. .j- Highway Act, 1835 (c. 50), 

. 8. 18, enacts, that “ if it shall be determined by a 
majority of two-thirds of the votes of the vestry- 
men present at the meeting,” to Corm a highway 
lioard for the parish, it shall be law’ful for the vestry 
to nominate A: elect a certain number of persons to 
form tlie board. The majority of tw'o-thirds of 
the vestrymen present at a vestry meeting of a 
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pariEdi having voted for the appointment of such | 
a board, a poll was demanded by the minority, 
which the chairman refused, & a board were tlien 
nominated & appointed: — Held: (1) a poll was | 
demandable of common right ; (2) the right was ! 
not excluded by the words of the statute ; (3) the ! 
board wei’o therefoie not duly elected. — K. r. 1 
How (1803), 33 L. J. M. C. 53 ; 9 L. T. 385 ; 27 ! 
J. P. 773. I 

jinnotatiotis : — As to (1 ) Conid. 11. v, Wimblcilfm L. P. 

(1882), 8 g. U. 1). 459. Reid. P. r. 8t. Mattlunv, Pothnai | 

Oroen Vestry (1875). 39 J. 1*. 502. As to (2) Conid. H. v. i 

Wimbledon L. P. (1882), 8 g. P. IK 459. { 

503 , Proceedings void — Church rate.] — i 

At a duly assembled vestry A. proposed a chui*ch I 
rate of tw'opence in the pound, A was seconded by j 
B., C. proposed, as an amendment, a halfpenny 1 
rate, & was seconded by L>. On show of hands tin* 
amendment was negatiA ed ; (\ then demanded 

a poll, which the chairman refused ; the original ; 
motion was then put A carried on show of hands. ' 
1). demanded a poll, the result of which was that I 
the original motion was carrietl by 43 to 42 : — | 
Held : all proceedings subseiiiient to the refusal | 
of the poll on the amendment weit* null, & the ct. i 
pronounced against the raU?. — St. MintAEi., j 
Oxford ((.’huiutiwardens) i*. Iatff (1858), 31 : 
J.. T. (). H. 358 ; 7 W. K. 20 . i 

569. .] — (1) The only legitimate ' 

way in which a parish can express its desii‘o to do | 
an act is, by convt*uing a vestry, & duly conducting 
tJio proceedings therein Ui their legal det-ermina- 
tion, viz.t by show of hands, or by a i)oll when a 
poll is duly demanded. (2) A meeting of vestry 
was held for the purpose (jf considering the pro- 
priety of purchasing an additional burial-ground 
for the x>arish of P. A resolution to that efTect 
having been jiut & agreed to by the majority of 
tliose pi*e.sent, a poll was demand(*d, & refused. 
^J'he resolution of the vestry wtia communicated to 
the church building conirs., who thereupon 
authorised the parish to purcluise the land A- to 
levy rates to defray the exp(;n.scK, under (,’hurch 
Building Act, 1819 (c. 131), s. 25, & C'liurch Build- j 
ing Act, 1822 (c. 72), s. 20. Money was accordingly 1 
l)orrowed by the clTurchwar<l(‘ris, & a rate madt^. ; 
A parishioner declining to jiay th 4 * rate, on the i 
ground of invalidity, the churchwardens instituted , 
against him a suit in tlie (\)n.si.story t't., in which : 
suit the ifspondent tendered a res])oiLsive allega- . 
tion, stating that at the vestry a poll had been • 
duly demanded. At refu-sed. 'I'he judge of th<i 
Consistory (?t, having declined to admit this 
responsive allegation, tluj resi>ondent appeahid to 
the a, of Arches, by which ct. the decision of the 
ct. below Wius confirmed. Ujion an ai)plication 
to this ct. for a writ of proiiibition, on the ground 
that the judge of the Consistory Ct. ha<l ira- 
pioperly refused to receive the responsive allega- 
4 A — Xa pi-ohibition ; 

u., lie Aiurvui^^ o^j uluiite i — J.XULU • there had been no 
legal expression of the desire of the parish, At the 
responsive allegation ought to have been admitt<id 
to proof in the ecclesiastical ct. (3) An appeal 
from the Consistor;^ Ct. to the Ct, of Arches is no 
application for a prohibition. — WiilTE 
(1862). 12 C. B. N. H. 383 : 31 L. J. C. P. 


.. L. lU 2 U. L. 239 ; Kippiii v, BaHtiii (1809), 
Ij. il. 2 A. At E. 386, 

570, ^ Costs.] — E., the vicar of a parish, 

at an election of churchwardens, refused to grant 
a poll demanded by D., one of two candidates. A . 
rule nisi for a mandamus was obtained on June 11, i 
J. — VOL. XIX. 


& afterwards made absolute on Juno 21, & then 
a writ of mandamus issued, to which E. made a 
return that ho had obeyed the rule. E. had on 
June 16, bt'fore the rule was made absolute, given 
notice that he had refused the poll under a mistake, 
but would hold another vestry, & grant a poll, 
which he forthwith did : — Held : 1). was not 

entitled to his costs of the rule & writ of mandamus, 
because on E.*s submission after the rule nisi was 
obtained, he had done all in his power to correct 
the mistake, & the fuitJier pro^secution of the nilo 
was quite unnecessary. — R. r. Ettv (1877), 42 

J. P. 36. 

iii. IHnie, Place, and Duration. 

571. Time & place of holding- Who may Hx.] — 

K. r. D*Oyly, K, V. Hedcjeh, No. 498, ante. 

572. Place of holding — Private property — 
Whether proper place — Town Hall.] — Notice having 
bet*n given of a meeting in vestry for the purtiose 
of granting a church rate, &. that if a poll should 
be demanded, that a mcHding would bo imme^- 
diatoly adjourned to the town hall. The meeting 
being held & a poll demanded, the cJiaiimaii 
immediat4*ly adjourned the meeting to tlie town 
hall, where the poll was taken \—Held : (1 ) the 
proceeding was regular, no business having been 
interrupted by it, &. the adjournment being jiart 
of the original appointment ; (2) the town hall 
was not an improper place to take the poll, by 
reason of its being private property, no person 
having been pn*vent<*d fi*om voting on that 
account ; (3) the tifiK*, for taking IJie i>oll being 
limitod to eleven hours, such time? was suflUdent 
if due diligence had be<*n used, 785 j)c*i*Hons being 
the greatest numbeu* pmved to have voUmI on any 
occasion. — Baker & Downino v. Wood 

(Jui*t. 567. 

AfinotuiUtn :—Ah to (3) Folld. WesUirloii r. IWiYidMoii (IS51). 

1 K<*c. Ac Ad. 385. 

573 . Convenient place — Late voters pre- 

vented from voting by crowd --Whether ground 
for mandamus.) — When? at a vestry irnteting a 
poll is (l(*manded, if the time Ac j)Ia<?e for taking 
such i)oll are convenient, it is no ground for a 
mandamus to hold anothcji* vestry for the winm 
piiipost?, that in eonseqiR‘nce of the crowded statis 
of lh«i ])lac<? wlK've tlu? poll was token, a number of 
votei*H w<*re unablf; to give* their votes. Votors 
should use, diligence in voting, Ac if th(‘y liold back 
until a lati* p(?riod, Ac tlum in consist ^uemu* of tlu? 
ej-owd of vot^^t-H, some of them are unabi<? to vote 
lM?fore th(s i>oll closes, this ct. will not assist them. 

Semhle : wlieii it is publicly announced by tlm 
cbaitinan that the poll will continue for a certoin 
length of time, he lias no powifi* to pnjio- 
R. V. SlJlTON, LANCAKril|0<' 1*1 

OVEIWEEHH) (1864), 29 J. 

574. Duration - - Reasonable period.) — it. v. 
WiNOHKSTEit, Bishop’s Oommishary Oourt, N 
510, anlc. 

575 . What period is reasonable -Number 

of voters.] — Baker Ac JDownino v. Wood, No. 
572, anfe. 

676. ; ^ — - Electors prevented from voting.] 


The 
I that 

the poll should close at seven o’clock, which was 
accordingly done, Ac thiireby some qualified electors 
wer<* prevented fi-orn recording their votes. 
Election void. — Wehterton v. Davidson (1854), 
1 Ecc. Ac Ad. 385. 

577 . Whether alleged customary period 

T 
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reasonable — How ascertained.] — K. v.Wixchesteii, 
Bi8iioi»’s Commisrahy Court, No. 5 JO, ante'. 

678. Grounds for closing — Whether riot 

or disturbance.] — U. v. Aston-Juxta-Birmino- 
HAM (liEcrrou) (1843), 1 L. T. O. S. 313. 

679. .1 — The chairman of a 

vestry meeting, held for the purpose of taking a 
poll for the election of a churchwarden, has no 
power to close the poll on account of disturbance. — 

K. V. OiiAHAM (1801), 25 ,1. r. 437 ; 9 W. R. 738. 

680. Right of chairman to prolong.] — R. 

V. Hutton, J:janc3A8hikb (Ohurchwakdens & 
OVERREEits), No. 573, ante. 

681. Discretion of Incumbent.] — ^A 

vestry meeting of the parish of II., of which meet- 
ing notice had been posted on the church door, 
was lield for the (Section of churchwardens. The 
rector nominated one churcdiwarden, Ha there were 
two candidates for the office of parisliioners’ 
churchwarden, one being the existing church- 
warden, the other a candidate put forward by 
a paiiy dissatisfied with the administration of the 
l)arish charities. Tlut show of liands was in 
favour of the last-named candidate. The poll 
was closed by the l•eetor at five o’clock on the day 
of the election, when there ax>pcared a majority 
of votes for the existing ciiiirchwarden. The 
validity of the election was questioned by a rule 
for a inandarnuH to the rector ^ chui'ch wardens, 
to hold a new election : -Held : ( I ) the closing of 
the poll was a inattiT in the discretion of tiie 
rector, which had not been shown to be un- 
misonably exercised ; (2) it iiad not been shown 
that, had the poll been kex)t open, the result of 
the election would have been dilTercuit ; (3) there 
had been too great delay in questioning the 
election. Rule dlschai^ged. — Jt. v, llANJUiOiicuou 
(CHUU0UWAIIDKN8) (1877), 37 L. T. 400 ; 41 .1. 1\ 
807. 

682. Poll Improperly closed — Costs of 

mandamus for new election.] — Where the ct granted 
a mandam\4S to a vicar ciiurcliwarden to proceed 
to the election of a chiirchwai'den, on the ground 
that the vicar had inqiioperly closed the poU, but 
no corrupt motive was imputt*d to dofts. & prose- 
cut'OJ' failed at the election, the ct. I'efustHl to make 
defts. pay the costs of the mandamus. — R. v. 
Aston (Viuah & Ciiuiicii warden) (1844), 2 

L. T. O. H. 308 ; 8 J. V. Jo. 120. 

683. = .] — Wliere a poll was closed 

too soon, the main cause of it being a great dis- 
turbance caused by tht? agent of one of the candi- 
dates, who also succeeded in getting a nutndamus 
for a new election, the ct. refused to give costs of 
the nuindamus against the churchwardens, on the 
ground that the paily 'who obtained it was chiefly 
blamoable.— R. v. Uuauam (1802), 20 J. P. 103. 

iv. Vo/hii/. 

684. Who enUtled to vote — QuaUfled inhabl- 
tants — Though not present at show of hands.] — R. 

V. IjAMWETU (RE(TroR), No. 548, an/e. 

686. Scrutiny — Whether demandable as of 
right.] — R. r. Hammersmith (Vicar & Church- 
wardens), No. 512, ante. 

D. Under Local Laws or Customs. 

686. Effect of custom as to assessment of 
property — Plurality of votes.] — By Vestry Act, 
1818 (c. 09), 8. 3, pci'sons rated to the poor in 
rt»8poct of any aimual i*ent, profit or value, not 
amounting to £50, sliall be entitled to one vote 


A; no more at vestry meeting, A to on additional 
vote in respect of every additional £25, to which 
they shall be rated, not exceeding six votes in the 
whole. Where, however, in the parish of St. M. 
the poor rates ha<l, according to ancient custom 
been always assessed without regard to the 
annual value of property in the parish, but 
according to the supposed ability of the person 
assessed : — Held : persons so rated were not 
within the benefit of sect. 3 of the above Act, as 
to Uie plurality of votes, although assessed in 
respect of property exceeding £50 in amount. — 
N 10 HTINGA 1 .E V. Marshall (1823), 2 B. A G. 313 ; 
3 Dow. A By. K. B. 649 ; 2 L. J. O. H. K. B. 43 ; 
107 E. R. 400. 

687. Local Act — Election of guardians — Effect 
of Vestries Act, 1818 (c. 69) — Plurality of votes.] — 

A local Act passed before Vestries Act, 1818 (c. 69), 
for the regulation of parish vestries, created the 
office of guardians of the poor for a particular 
parish, A enacted, that vacancies should be 
annually filled up by the rated inliabitants as- 
sembled in the vestry room, who should elect 
persons in the room of those going out ; — Held : 
after the ])assing of the above Act tlie inhabitants 
ought to be allowed in such election the numbei 
of vot<;8, in proportion to their respective assess- 
ments, defined in the latter Act ; for the local 
Act did not give this vestry such a i^eculiar con- 
stitution as ti> bring it within sect. 8 of the above 
Act, which preserved to vestries holden under any 
special Act, the powers A rights of voting which 
tlicy i)revicmsly enjoyed. — R. v. St. Jambs, 
(Jleukenwell (Cihtj*ciiwardens) (1834), 1 Ad. 
A El. 317 ; 3 L. J. M. C. 99 ; 110 E. R. 1226. 

688. Trusteeship of church funds — 

Erection of house for minister — Mandamus to 
account on application by minister.] — A local Act 
provides, that if thcrc^ should bo a surplus from 
fees A payments ivccived by vestry of a parish on 
account of certain district churches, the surplus 
should be put aside by the vestry to form a fund, 
to erect a ivsidence fcji* the minisUT. A ’inandamiis 
was granted against the vestry to return the 
accounts relating to a cluirch on the application 
of the minister, when thei*e were affidavits both as 
to the existence A non-existence of a surplus. — 
R. 8 t. Mahyleuone Vestry (1838), 2 J. P. 344. 

689. Election of officers — Most proper 

A convenient ” method — Power to select.] — A 
local Act enacted, that at a vestry meeting to be 
held on Easter Tuesday in every year, all the 
vacancies in the list of governors A guardians of 
the poor should “ be filled uj) by poll or ballot, 
or in such way of oloction as should be deemed 
most proper A c<>nvenient.” At a vestry meeting 
hold accoi'dingly, the mode of election pm*sued was 
as follows : Two candidates were proposc^d for 
each vacancy ; on a show of hands being taken, 
the one, in whose favour it appeared to be, was 
declared elected ; A then two other candidates 
were proposed for the next vacancy ; A so on, till 
all the vacancies were filled up. One of the 
reject-ed candidates demanded a poll of the in- 
habitants of the palish, which was eefused by the 
chairman, who proceeded to complete the elections 
according to the mode above described : — Held : 

(1) tills mode of election could not be glistened ; 

(2) it was the meeting itself, A not the chairman, 
wMch was to pionounce what was the “ most 
proper A convenient ” mode of election ; the 
x^ht to determine the mode of election being 
limited to a ciioice lunong such modes as might 
best fulfil the object of the section, which was to 
secure the filling up of the vacancies by a real 
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election made by the inhabitants in vestry as- 
sembled. — R. V, St. Mary Nbwinoton (Govkr- 
NORS & Guardians) (1818) 6 Dow. & L. 1(52 ; 
Ciipps’ Chui'ch Oas. 117 ; 2 Saund. & 0. 303 ; 17 
L. J. Q. B. 220 ; 11 L. T. O. S. 205 ; 12 Jiir. 018. 

Select vestries .] — See Sub-scct. 1, F., post. 

E. In New Parishes. 

590. Quorum — Majority must be present.] — 

The comrs. for building & enlarging chiu*cnes 
having, pursuant to Church Building Act, 1818 
(c. 45), £ a local Act, appoinU^d 2(5 persons to bo 
a select vestry, for the care & management of a 
church, A; all matters relating thereto : — Held : 
in order to constitute a good assembly of the select 
vestry so appointed, there must do pi'osent a 
majority of the number named in the appointment ; 
A, therefore, a rate for the repair of the church, 
made at a meeting where there was not such a 
majority, was illegal, A payment of such a rate 
coidd not be enforced in the ecclesiastical ct. — 
Blacket r. Br.iZAitD (1829), 9 B. A C. 851 ; 4 
Man. A By. K. B. 641; 2 Man. A Ry. M. C. 309 ; 
109 E. H. 317 ; siib nom. Freealan v. Meymoti', 
Blackett v. Blizard, 8 L. J. O. H. K. B. 85. 
Amiittfitwns .•—Reid. K. 1 *. Foiiton (1841). 1 Clul. A Dav. 17 ; 

it. V, ChriHtchurch OverooerH (1SA7), 26 L. J. M. C. 68; 

U. V. LecilH J J., Kx p. Binns (1906). 95 L. T. 916. Mentd. 

Hall It. Maulo (18:18), 7 Ad. A El. 721 ; Att«nborotiKh v. 

Kemp A l»aK 0 (1860), 6 Jur. N. 8. 1354 ; B. v. Chent^r, 

Bp. (1901). 17 T. L. 11. 633. 

691. Notice of meeting— Three clear days after 
publication on Sunday unnecessary. | — (1) By 

V'^estries Act, 1818 (c, 09), no vestry or meeting of 
iniiabitants in vc*stry of or for any parisli shall be 
holden until public notice shall have been given 
of such vestry, tlireo clear days at least before the 
day to be appointed for holding such vestry, by 
the publication of such notice on the palish church 
or cliapel on some Sunday during or immediately 
after divine service, A by fixing the same, fairly 
written or printed, on the principal door of siicli 
chuiTh or chapel : — Held : this statute doc^s not i 
ap)>ly to a vestry of an ecclesiastical district j 
form(?d under the (Jhurch Building Acts. I 

(2) Where, therefore, notice of a vt»stry to choose ! 
a churchwarden for such an ecclesiastical district | 
was given on Good Friday for the following 
Tuesday ; — Held : sucli notice was good. — R. v. 
Barrow (1809), J.. R. 4 Q. B. 577 ; 10 B. A S. 
074 ; 20 L. T. 700 ; 33 J. P. 487 ; 17 W. K. 928. 

F. Seleid Vestries, I 

(a) /n General. | 

692. Power to constitute.] — Berry v. Banner, 

No. 109, ante. 

693. Notice of meeting — Omission to notify one ! 
member — Whether meeting invalidated.] — To an ! 

action of trespass for an assault, defts. ]jleaded ; 
that they were overseers of the poor, A that a 
select vestry of the parish was duly assembled A : 
holden in a certain school room within the parish, 

A that defts., as overseers, were present ; that ' 
pltf. unlawfully entered the room, A defts. ex- ; 
pelled him ; it was proved that one of the five j 
members who constituted the select vestry, had i 
not been summoned, or received any pi-evious ; 
notice of the meeting ; — Held : the plea was not i 
proved, as the meeting was not a legally con- ; 
stituted vestry, so as to support the allegation, ' 
that the selected vestry was duly assembled. — 
Dobson v. Pussy (1831), 7 Bing. 305 ; 2 Man. A 
Ry. M. C. 470 ; 5 Moo. A P. 112 ; 9 L. J. O. 8. C. P. . 
72 ; 131 E. R. 117. I 

694. Appointment of members — Appointment ; 
by Justices after election by parishioners — Whether 


I discretionary.] — The justices have no discretionary 
1 power as to the appointment of persons nominated 
i A elected by (Jie imrishionors as members of the 
select vestry, under Poor Relief Act, 1819 (c. 12), 

I s. 1 , but are bound to appoint those whoso names 
are returned to tliem ; even though a person 
I returned may hold an ofYlce, the duties of which 
I may be inconsistent witli the duties of a ^ect 
I vestryman, as if ho be a ma^sirate acting within 
I the district in which the parish lies. — R. v. Kent 
JJ. (1834). 4 L. J. M. C. 7. 

595 . Member holding office inconsistent 

with duties as vestryman.] — R. v. Kent JJ., No. 
594, ante, 

i 696. Application for faculty — Whether resolu- 
’ tion of select vestry necessary.] — Richmond (Vicar) 
A St. Matthias, Rk^mond (Chapelwardens) v. 
Ai.l Persons having Interest, etc., No. 2859, 
post. 

(b) By Custom , 

697. Custom for select vestry — Whether good.] 

— Batt V. Watkinson (1090), 2 Lut. 1027 ; 125 
E. R. 572. 

698. Indefinite numbers of members 

— Members co-opted.] — A custom iliat there shall 
be a seloct v(*8(;ry of an indefinite number of per- 
sons, continued by election of now members made 
by itself, A not by the parishiriners, is valid in 
law. Semhle : it must be part/ of such custom 
that there should always be a reasonable number, 
A that the reasonableness of the number must be 

I decided with referonce t/O long established usage, 
A to the population of the parish ; sucli a ciist<om 
having existt'd from iim*^ immemorial in a parisli. 
— Golding v. Fenn (1828), 7 B. A O. 705; 1 
Man. A Ry. K. B. 047 ; 1 Man. A Ry. M. C, 303 ; 
0 L. J. O. 8. K. B. 178 ; 108 E. R. 909. 

Anntdalion : — Mentd. K. v. HUifTordHliiro JJ. (18.37), 1 Nov. 

A P. K. U. 260 . 

599 . Proof of custom— Pleading.] — Berry 

V. Banner, No. 109, ante. 

600. Constitution — Proof — Number of vestry 
alleged to be certain.] — Berry v. Banner, No. 109, 
ante. 

601. Number of vestrymen alleged to be 

Indefinite— Whether valid.]— (loLDiNCi v. Fenn, No. 
598, ante, 

602. Co-option of new members by 

existing members — Whether valid.] — G olding v. 
l^KNN, No. 598, ante. 

603. New members elected from 

limited class only.] - By ancient custom a select 
vestry was to consist of the i*<;?ctor, churchwardens, 
A those who ha<l served this ofYlce of upper church- 
warden, A other parishioners to be elected by the 
vestrymen. The practice in modern times had 
been to elect as vestrymen those parishioners 

0 dy who had been fined for not serving the cllico 
of upper churchwarden: — Held: they were good 
vestrymen. — R. v. Brain (1832), 3 B. A Ad. 014 ; 

1 \j, J. M. C. 53 ; 110 E. R. 224. 

604. Appointment of additional members 

by parishioners.] — Although a parish be governed 
by a select vestry by prescription, A confirmed by 
local Acts, the parishioners have a right to exercise 
the powers of I\>or Relief Act, 1819 (c. 12), in all 
matters not interfering with the previous powers ; 
A for that puri>ose they may appoint additional 
select vestrymen. — U. v, 8t. Mabtin-in-th k- 
Fjklds (Cjiuiwjiwahdens a Overseers) (1832), 
3 B. A Ad. 907 ; 1 L. J. M. (.\ 90; 110 E. R. 333. 

606. Evidence of custom.] — In the parish 

of S., in Ijondon, there was a select vestry, con- 
sisting of the i>arson A those persons who had 
served the office of churchwarden, or paid a fine 

T 2 
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for not doiiiK bo ; & by thw body the church- 
wardens were elected. From the earlioBt records 
of the parish, commencing in 1048, it appeared 
that a fresh cliurchwarden was annually elect-ed 
to serve the office of junior churchwarden, & the 

J unior churchwarden for the preceding year 
became the senior churchwarden for that year, 
'rhis custom had been acted upon from the year 
J048 up to the grcjat lire of London, when two 
persons acted as junior & senior churchwardens 
d\iring live years ; the custom was tlien renewed 
& acttid upon up to the year 1784, & during the 
interval from that year to 1775 there were no 
records ; from tlui latter year to 1 824 the same 
course was pursued, with four exc(^ptions. lJ|>on 
a cose, on which it was agrce<l that tlie ct. should 
have the pow«!r of drawing inference's in the same 
manner as a jury : — Held : there was a custom 
that a parisliioner, not a member of the select 
vestry, sliouid be elected every year to serve the 
office of junior churchwarden, who in iho. next 
(ensuing year should succetHi to the office of semior 
churchwarden, & at the exxiiration of that yc»ar 
should become a member of the select vestry, by 
wliich means its members would V>e supplied ; At 
the election of (1., a member of th<? select vestry, 
who liad served pniviously the offices of junior ot- 
H*mior church wan ien, to serve the office of juuu»r 
churchwarden in 1844, Wiis void. — (iIBUh v. 
FhlUHT (1848), 8 0. Jf. 581 ; 18 J,. J. M, i\ 78 ; 

8 L. T. O. H. 218 ; II Jur. 10 ; 188 K. It. 282. 
Amudation : — Xenid. Nuwbeld r. (’oltiimii (Ih O), 10 
L. T. O. S. 4KM. 

606. Powers Proof of custom to elect church- 
wardens — Admissibility oi evidence.] — IIkuhy r. 
liANNEH, No. 180, ante. 

607. To elect another select vestry Under 

Poor Relief Act, 1819 (c. 12). | - A select v(*stry for 
the management of the parish affaii*s (‘xisting by 
ancient custom, cannot elect, another select vestry 
for the management of the poor within the oImivc^ 
Act.— It. V . Woodman (1821), 4 L. & Aid. 507 ; 
108 K. It. 1028. 

Anmttation : — Befd. 11. r. Ht. Durtholouiew tlio Omit (18111), 

2 8. tc Ad. TiOn. 

608. Whether vestry within Poor Relief 

Act, 1810 • 1 — ^JV» a mandamus calling on church- 
wardens ovei’setM’s to summon a meeting for the 
purpose of establisliing a select vestry for the 
concerns of the poor, pursuant to the alx)ve Act, 
a return w^as made, stating that tlu*re Avas by 
custom, an ancient vestry in the ])arish. which had 
from time immemorial consulted & delibt'rated on 
parochial mat lei's. A: acted as a select vestry for 
the concerns of tlie poor ; A:- that they had im- 
meniorially been accustomed to ])erforin the iluties 
imposed on select vestries by the stat ute : — Held : 
the return was bad, since tlu? statute imposes some 
duties, as the management of money raised by 
poor rates, A: making orders for tlie government 
of ov<»rseerH, which could not have existed before 
Poor llelief Act, 1801 (c. 2). — II. r. St. liAiiTUOiA)- 
MKW TIIK UitBAT (1881), 2 B. Ac Ad. 508; 109 
E. H. 1280. 

600. Rights of parishioners under — Exercise of 
powers under Poor Relief Act, 1819 (c. 12).J— II. v. 
St. Martin-in-the-Piklds ((Churchwardens A: 
OvBRNBERi^), No. 601, ante, 

(c) Voider Local Acts, 

610. Adoption of Vestries Act, 1831 (c. 60) — 
Joint vestry for two parishes.] — The ancient parish 


of St. Giles in the Fields was divided under 
certain Acts of Parliament into two parishes, 
St. Giles in the Fields & St. George, Bloomsbury, 
which were made separate & distinct for all pur- 
poses except as to church, highway, & p_ 

separate vestrymen were appointed for the 
parish. By local Acts for regulating the affaire 
of the joint parishes of St. Giles A: St. George, Ac 
of the separate parishes of St. Giles Ac St. GeOTge, 
the vestry of each parish was to be composed of 
42 persons, besides the rector Ac churchwarden^ 
elected by the vestrymen duly qualified ; each 
vestry was to appoint its own cliurchwardens Ac 
auditors & make its own church rates, Ac to manage 
some other affaire of the separate parish ; Ac the 
vestrymen of the two parishes were to be the 
joint vestry of the parishes, Ac to appoint overseers 
Ac directors Ac other officers to manage the relief 
of the poor of the joint parish, to make its poor 
rates, Ac to exercise other powers relative to the 
poor Ac concerning the parishes jointly. Questions 
before the joint vestry were to be decided by a 
majority of the vestrymem present ; — Held : the 
parishioners of one of the parishes could not 
separately adopt the provisions of the above Act 
for the election of their own vestry. — II. v. Bassist 
(1851), 17 Q. B. 832 ; 117 E. II. 1807. 

611 . Voting -Statutory majority — Constructlo 
of Act— Members present but not voting.] — By 
local Act, the management of the affaire of 

^ parisli was <!onflded ti) a select vesti'y, consisting, 
i of an indeiinite body. The Act provided that the^ 
vestry at tluMr meetings, “ or t he major part ofi 
I such of them as shall be assembled at such meet-' 

! ings,’* might do wdiaU'ver eould be done by an 
' ordinary v(»stry. By a subw'quent Act., power 
was given to the vestry “ or 
I t hem ” to appoint Ac dismiss co 
i rate. B. was aiijiointed a collector of the pool 
■ rate. A charge being brought against him, i 
! meeting of the vestry was duly convened t.(‘ 
j siller. The vestry then eonsistod of eight; 

; sons ; 85 attended t he meeting. A motion hi 
' made to dismiss B., sixteen vi)ted for it, A: eh 
I votod against it. It was declared to bo carried 
I A^ B. was dismissed i—HeM : although the motion} 
I was earriinl by a majority of those voting, yet,|‘ 
1 not being earned by a majority of thosi* present,,' 
it was not wm ied by a majonty of those assembled •: 
the vestrynu'n declining to vote not being con. 
sidered in point of law absi'nt ; consequently, th 
dismissid was not effectual.— B. c. (’iiinsTciirRcr 
OvKRSEiCKS (1857), 7 E. Ac B. 489 ; 27 L. .1. M. (I 
28 ; 29 1.. T. (). S. 828 ; 21 .1. P. 588 ; 8 .Jur. N. 
1074 ; 5 W. U. 755 ; 119 E. R. 1299, Ex. (^h. 

Provision of burial grounds under Burial Acts.]- 
Sec Buriai., Vol. Vll., p. 511, Nos. 208, 207. 

(d) Under Vestries Act, 1881. 

612. Whether parish ^'divided Into districts.”]-! 
A parish is not “ di\ided into districts for ecclcs, 
astical or other purposes ” within sect. 22 
Vestries Act, 1831 (c. 80), where a small portii 
of the parish is annexed to a chapelry creatt^d , 
on adjoining parish, or where the parish has be<, 
for the convenience of collecting the poor rat, 

.1 (listiicts, which districts ha^ 

been adopt'd by the returning officer of a boruug 
within which the parish is situated, for the purpo< 
of taking the poU at an election for members 
parliament. — K. v. 8t. Pancras (Churc hwarde’' 
(1831), 1 Ad. & El. 80 ; 3 Nev. A: M. K. B. 42, 

2 Nov. & M M. C. 281 ; 3 L. J. M. O. 90 ; 110 E. 
1188 

Keiitd. n. J. 

Q. B. 11. 693 ; H. r. Souttcr, 11891] 1 Q. B. 67. 
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(1663), I Lev. 112 ; 83 E. II. 323 ; avb tiom. Bis 
V. Holt, 1 Sid. 158. 

(6) Appoifiiment. 

218. By whom appointed.] — Sutton's Case, 
No. 213, ante, 

219. .]— OiANvu.’s Case (1027), Palm. 

450 ; 81 E. R. 1106. 

220. Qualifications.] — Glanvxl’s Case (1027), 
Palm. 450 ; 81 E. R. 1160. 

221. Examination as to.] — Sutton’s 

Case, No. 213, ante, 

222. Appointment of two Jointly — Whether 
valid.] — Judicial ofiicc may be granted to two; 
but it one dies, it shall not survive, unless said to 
the survivor. — Jones v. Beau (1001), 4 Mod. 
Rep. 10 ; 12 Mod. Rep. 10 ; 1 Show. 288 ; 87 
E. R. 230 ; aub norn. Jones v, Puoii, 2 Salk. 405 ; i 
sub njom, Jones v. Bew, Caith. 213. 

Anfwtationft : — ^Refd. TrrwlauTiey r. WinchoBt-er, Bp, (1757), 

1 Burr. 2iy ; 13eJJ v. Holtby (1873), L. It. 15 Eq. 178. 

223. Appointment with reservations — Whether 
valid.] — A i^ant of the office of vicar-general, with 
a r<?scrvation to tlie bishop, is void. — A non. 
(1705), 11 Mod. Rep. 40 ; 88 E. R. 874. 

224. Reservation of certain causes.] 

— ^By letters patent appointing a cliancellor for 
a diocese the bishop gave him power, in thti 
absence of the bishop from his Consistory Ct., to 
determine certain causes, “ Nevertheless Jirst 
consulting us &> our successors, & having our con- 
sent in case eitln^r party cjarnestly crave our 
judgment.” A suit was promoted for the removal 
of certain ornaments from a church in the diocese, 
& the respondents in tludr reply askc^l that thci 
bishop should be liret consult/ed & his consent, 
had, & earnestly craved his judgment. The 
chancellor heard the suit, & deliviutid a judgment 
in which he held that he had jurisdiction Ac dealt 
with the merits of the case. It appeared from the 
judgnumt, though not so stated in terms, that he 
had not consulted the bishop or obtaincnl his 
consent either to the luiaring of tlui suit or the 
terms of the ju<lgment. On appeal from a ndusal 
to direct the issue of a writ of prcjhibition : ■ - 
llcUi : the limitation in the patent was not* | 
illegal ; it did not ndate to procedure, but had ! 
the effect of excluding the jurisdiction of the ! 
chancellor over the excepted causes ; the absence | 
of jurisdiction sufficiently aj^peartMl on th(j face; 
of the proceedings ; Ac as the objection to the 
hearing of the suit by the chancellor ha<l not bef*ri , 
abandoned or waived, a writ of prohibition should 
issue. — R. V, Tristram, fl002J 1 K. B. 810; 71 
L, J. K. B. 418 ; 80 L. T. 515 ; 50 W. K. 477 ; 
18 T. li. R. 400, C. A. 

AnnotaiUim : — Reid. Sinytho v. Wilos, flU2ll 2 K. B. 60; 

St. MuirnuH. etc. l*urochlal Chiircii Couucil v. Lojiflou 

Uiocene Chancellor, 11923 J P. 38. 

ffee, also. No. 2708, post, 

(c) Jurisdiction, 

225. Issue of commission to tax parishioners — 
For repairs of church.] — Tlte chancellor of 
the diocese cannot grant a commission to tax 
parishioners for the r(?pairs of the church. — 
Anon. (1074), 1 Fi-eem. K. B. 280 ; 80 K, R. 200. 

See, generally, Part VII,, Sect. 3, sub-sect. 5, 
post. 

226. Where separate commissary appointed — 
Archdeaconry of Buckinghamshire.] — (1) The 

chancellor of Lincoln camiot exercise jurisdiction 
within the jurisdiction of the Archdeacon Ac 
Commissary of Buckingbdknshire. 

(2) Commissaries are ancient officers Ac were 
im^tuted, not so much for the ease of the chan- 

J. — VOL. XIX. 


ccllors or vicors-general, as for the benefit of the 
subject, that justice might be done them near 
homo (Sir George Lee). — Hillybr r. Milligan 
(1764), 2 Lee, 8. 

Annotation :—Oenerallv, Reid. R. v. Tristram, [1002] 1 

K. B. 81C. 

227. In what capacity exercised — As representa- 
tive of bishop.] — Thorpe v. Mansell (1^10), 1 
Uag. Con. 4, n. 

Annotaiiom : — Reid. Prankanl v, Deaule (1828), 1 Hag, 
Kcc. 109 ; R. v. Oantorbury, Archbp., [1902] 2 K. B. 503 ; 
Bowman r. Lax, [1910] P. 300. 

228. .] — St. Sepulchre (Vicar) v. 

St. Sepulchre (Churchwardens), No. 747, poaU 

229. Improper exercise of Jurisdiction — Liability 
in damages.] — (1) An action upon the case was 
held not to lie against the vicar-general of the 
bishop for excommunicating pltf. with the gn^ater 
excommunication, for contumacy in not taking 
upon him administration of an intestate’s effects, 
to whom pltf. was next of kin, A& had intc^rmeddled 
with the goods, etc., altliough the citation by 
which i>ltf. was cited was void, by rea8t)n that it 
requii*ed him t*o appear A& take administration, 
etc., without leaving him an option to renounce 
it, A& the proceedings thereupon had boon set 
aside upon appeal ; for the vicar-general had 
jurisdiction over the subj(jct-matter, viz. the 
granting administration, Ai there Wiis no malice. 

(2) Tills action is not maintainable if the 
ecclesiiistical ct. had a gtmoral jurisdiction over 
the 8ubjt^ct-mattcr, At that it had general juris- 
diction over the subject-mntUu*, At in regard to 
some of the particulars mentioned in tlie citation, 
there can be no doubt. 1 accede however to the 
decision of the Ct. of Delegates that this citation 
must be considertjd as a nullity. It has left no 
election to the party (sited but erbedumee to its 
reiiuisitions (Jx)Ri> Ellenborough, C.J.).— A(;iceu- 
LEY V. rARKlNHON (1815), 3 M. & H. 411 ; 105 
E. R. 005. 

AntwUdiom :--Ah to (2) Refd. Martin v, Maokniiochio 
U879), <1 Q. B. D. 997. Urneralltf, Mentd. Brittain v, 
KiriiiaircL (1819), 1 Brod. & Bliur. 432 ; J»aliitAir v, Llvor- 
IMxil Oil OaH liiKitt Co. (1839). 2 liar. & W. 233 ; Wliiffato 
V. Waif^ 0840). 9 M. & W. 739 ; Walton u. BodolJ (1845), 
U M. & W. 57 ; Peano v. (Jliaytor (1893). 3 B. Sc H. 629. 

230. In particular dioceses — Chichester.] — 

Davky V. lliNDE, N(j. 2708, j?ost. 

231. Lincoln— Archdeaconry of Bucking- 

hamshire.] — lliLLYEit V. Milligan, No. 220, ante, 

232. — ^ London -To license to lecture.] — • 

Hmitii V. Lovegjmjve, No. 155, ante. 

233. How lost — Bishop Interested In cause.] — 
It ib no ground for prohibiting a cause before the 
(shariciillor of a diocese in the (^onsistoriol Ct. of 
th({ diocese, that tlie bishop of the diocese is 
interestoi in the cause . — Sx p. Medwin (1853), 1 
E. A B. 000 ; 17 Jur. 1178 ; 118 E. R. 500 ; aub 
7iom. Rawlinson v, Medwin, Ex p. Medwin, 22 

L. J. Q. B. 100 ; sub notn. Rawlinson v, Medwin 
& Hurst, 21 L. T. U. S. 6 ; sub nom. Rawlinson 
V, Medwin At West, 17 J. P. 100, 

AnnotfULuns : —AM, Luo v. Flock. 11899] P. 138; R. v, 
TriHtram, 11902J 1 K. B. 819. Mentd. Fu^ v. Loo (1873). 
L. 11. 4 A. & E. 135 ; 11. v. Taunton Curpn. (1887), 4 
T. L. U. 87. 

(d) 7'crminalion of Office, 

234. By removal — Whether capable of removal.] 

— SuiTON’s Case, No. 213, atUe. 

235. .J — JONE.S V. Landaff (Bp.), 

No. 214, ante. 

236 . Grounds for.] — SurroN’s Case, No. 

213, arde. 

237. .] — Glanvil’h Case (1027), Palm. 

450 ; 81 E. K. 1106. 
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Sect, 5, — Cotisiiiuiio7i of the Church into dioceses: 

S ub-sect. 3, A. (d), n. {a)^{b)Jt: C.] 

288. By death of one of two Joint holders — 
Form of grant.] — Jones v. Beau, No. 222, ante. 

289. Effect of pardon.] — A ;pardon of a 
Bontence in the spiritual ct. of line, imprisonment, 
tk/ deprivation, for bribery in the office of chancellor 
of a i)rovinoe, discharges not only the sentence 
but the consequent disabilities. — ^B ennet v. 
Easpjdale (1020), Cro. Car. 65 ; 79 E. B. 051. 
Anfudation: — Mentd. Hay v, London Towor Division JJ. 

(iSOO). U D. 061. 

B. The Registrar. 

(a) In General, 

240. Nature of office — Whether within Sale of 
Offlees Act, 1652 (c. 16).] — Thevoh’s Case, No. 
212, ante. 

241. Freehold.] — (1) Tlie registrar of a 

spiritual ct. cannot sue there for liis fees. 

(2) The office of registrar or archdeacon is a 
freehold (lloLT, C.J.). — Baixakd v, Gebaed 
(1702), 12 Mod. Hop. 008; Holt, K. B. 690; 

1 Halk. 303 ; 88 E. B. 1553 ; sub nom. Pollard 
V. Gebabd, 1 Ld. Kaym. 703. 

Annotalinns : — Ah to (1) Beld. Shophord v. Puyno (18G2), 
81 L. J. C. 1*. 297 : Voloy v. l»crLwoo (1870), L. 11. 6 g. li. 
fi78. Oenerallv, Mentd. MIUh v . Colchotitor Corpii. (1807). 
L. II. 2 C. P. 170 ; Lawroncu v. Hitch (1868). L. 11. 8 

g. B. 621 . 

242. Appointment — In reversion — Whether 
valid.]— (1) A grant by the bishop of the office 
of a diocese, in reversion after the death of the 
tenant for life, to an infant of eleven years of age, 
cxerccndutn per se vet deputaium sufficicniemt is 
good, notwithstanding the inlanc) ; but if lie 
make an insufficient deputy, it is a forfeiture of 
the offlct*. 

(2) The office of rc^gistrar of a diocese or any 
other office usually granted for life in possession 
or rt^verslon may bo granted in reversion by every 
bishop ; if coullrmed by tJie dean & chapter 
will oind his successors. — Young v. Fowler 
(1039), Cro. Car. 665 ; March, 38 ; 79 E. B. 1078. 
Antwialiuns : — Ah to (1) Reid. Eddloslon v. Collins (1862), 
1(1 Hare, 99. As to ^2) Bold, iiidlcy v, Powuoll (1676). 
Frocm. K. B. 394 ; Trelawiiey v, Winchester, Bp. (1757), 

1 Burr. 219. Ueiierallu. Mentd. Threadiiccdlo v. Linuin 
(1674). Freom. K. B. 170 ; 11. v. Kciuiio (1605). 1 Ld. 
ilaym. 49 ; Claridgu v, Evolyn (1821), h B, Sl Aid. 81. 

248. Reversioner an Infant — 

Of full age at death of predecessor.] — Bochesteb’s 
(Bp.) Case (1007), Jenk. 121 ; 145 E. B. 86. 

244. Power under grant 

to exercise by deputy.] — Y'oung v, Fowlbb, No. 
212, ante. 

245. For three lives — Whether valid.] — 

Tlie office of registiar may be granted fur three 
lives,, whether tiio bishopric be on old or a new 
one, if it was usually so granted befoi'e 1 EUz. 
c. 19 . — Bidijsy t’. PowNELL (1076), 1 Freem. 
K. B. 394 ; 2 Ix'V. 130 ; 3 Keb. 472, 500 ; 89 
E. B. 293 ; subsequent proceedings^ 3 Keb. 640, i 
600. 

Annotaiim: — ^Betd. Trolavmoy v. Wliichestor. Bp. (1767), 

1 Burr. 219. 

246. Recovery of fees— In what oourt.]— 

Ballabd V, Gebabd, No. 241, ante. 

247 . Registrar acting as proctor— Whether 

within 54 Geo. 8 (e. 68), s. 10.] — (X) Above Act, 
sect. 9, prohibits a proctor from permitting or 
suiXering his name to be in any manner used 
ill any suit, the prosecutiou or d^ence of which 
shall appert-ain to tlie office of a proctor, or in 
obtaining probates of will, letters of administra- 
Uon, or marriage licenses ” for the benefit of any 
other person. Sect. 10 enacts, ** that in case any 


person shall, in his own name, or in the name of any 
other person, make, do, act, exercise, or perform 
any act, matter, or thing whatsoever, in any way 
appertaining or belonging to the office, function, 
or practice of a proctor, for or in consideration of 
any gain, fee, or reward, or with a view to par- 
ticipate in the benefit to be derived from the 
office, function, or praetice of a proctor, without 
being admitted & enrolled, he shall forfeit £60 : — 

Held: construing these two sections together, the 
acts intended by the latter section to be prohibited 
were those which were legally incident to the office 
of a proctor; not those which, though usually 
performed by him, were not of right incident to his 
office. 

(2) Therefore, a registrar of an ecclesiastical 
ct., who, in cases where there was no testamentary 
contest, had prepared the documents, & done the 
acts necessary, for obtaining letters testamentary, 
A probates of wills, & other similar matters, had 
not thereby subjected himself to the penalty 
imposed by sect. 10. — Stephenson v, Higginson 
(1861), 3 H. L. Cas. 638 ; 10 E. B. 252, H. L. 
Anmdaiwns y^eneraUy, Befd. Law Soo. of United Kingdom 

V. Shaw, Same v, Waterlow (1882), 61 L. J. Q. B. 249. 

Mentd. Inoomo Tax Special I’urpoBos Cilonirs. v, l^emscl, 

L1891J A. C. 631. 

248. Termination of office — By forfeiture — 
Appointment of Insufficient deputy by Infant.] — 

Young v. Fowlek, No. 242, ante. 


(h) Deputy Registrar. 


240. Nature of office — Whether within Sale of 
Offlees Act, 1651 (c. 16).] — Lake v. Pbigeon 
(1633), Nels. 27 ; 21 E. R. 781. 

260. Held at will.] — Mandamus lies for 

the principal registrar of the Archbishop’s Ct. to 
admit swear his deputy, but it will not lie for 
the deputy himself, he being an officer at will. 
It lies notwithstanding that this is a spiritual 
office. The writ need not aver that the person 
to whom it is directed, is the person to whom it 
appertains to admit swear. — H. v. Wabd (1731 ), 
2 Htra. 893 ; 1 Barn. K. B. 294, 380, 411 ; Fitz-G. 
123, 194 ; 93 E. B. 922. 

AnwAfAuma : — ^Mentd. R. r. 'WUlioniK (1828), 8 B. & C. 
681 ; II, V. Sowtor (Archdeacon) (1900), 70 L. J. g. B. 87. 

251. Spiritual office.]— B. v. Wabd, No. 

250, ante. 

252. Admission — Whether mandamus will 

Issue.] — R. V. Wabd, No. 250, ante. 


mw uvoi UA nisaop — uon- 

structlon of registrar’s patent of office.]— The 

registrars of a diocese wei*o authorised by their 
patent of office to appoint a deputy, to bo “ ap- 
proved of & allowed by the bishop *’ ; wlio, if ho 
should not approve of & allow the deputy named 


deputy, subject to the approbation &- consent of 
the bishop, wlio on being informed of it, answci-cd 
that “ for good A sufficient reasons ” he dis- 
approved of the party nominated, but declined 
s^ifying his reasons. The ct. refused a rule 
nisi for a mandamus to the bishop to admit the 
deputy. — B. V. Gloucksteb (Bp.) (1831), 2 fi. & 
Ad. 168 i 9 L. J. O. S. K. B. 228 ; 109 E. II. 1102. 


Ad. 256. 


nuuuou vorpn. (1833), 3 B. 


254. Termination of office— Recovery of public 

books— Whether mandamus will arise— Termina- 
tion of offlee disputed.! — B. r. Wheeleb (1735) 
Cunn. 155 ; Lee temp. Hard. 99 ; 94 E. B. 1123 ’ 

255. Clerk to drauty registrar— Nature of office 
—Whether within Me of Offloae Act, 1651 (c. 16).] 
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— ^The office of clerk to the deputy registrar in the 
Perogative Court of Canterbury is not office con- 
nected with the adminstration of justice, within 
the meaning of the above sect., so as to prevent 
its being aliened or charged. Nor is an alienation 
of OP charge on the proiits of the office, contrary 
to the policy of the law, restricting the alienation 
of the income of a public officer. — ^A ston v, 
Gwinnell (1829), 3 Y. & J. 136; 148 E. II. 
1125, Ex. Ch. in Eq. 

Annotation .'—lleiitd. Karl v. Browne (1839), 3 Jur. 1146. 

256. Alienation of or charge on profits of 

office — Whether contrary to public policy.] — 
Aston v. Gwinnell, No. 265, ante. 

C. Other Subordinate Officers, 

267. Commissary— Nature of office— Whether 
within Sale of Offices Act, 1552 (c. 16).] — Tbevok^s 
Case, No. 212, ante. 

258. Appointment — Who may be ap- 

pointed.] — A pei'son may be commissary to a bishop 
though he is not a doctor of laws. — P eatt v. 
Stocke (1594), Cro. EUz. 315 ; 78 PI. R. 565. 

259. Grant in reversion — Whether 

valid.] — Special verdict on an action on tlie case 
t or distui‘bance in the ollices, (1) Of official of an 
archdeaconry ; (2) Of commissary to a bisliop ; & 
adjudged, that a grant of them in reversion is good. 

37 Hen. 8, c. 17, does not restrain a lay person 
& bachelor of the civil law only from holding the 
offices of commissary, chancellor, or official to a 
bishm). 

1 Eliz. c. 19, & 13 Eliz. c. 10, restrain bishops 
archdeacons from granting the offices above- 
mentioned, so as to bind successors for a longer 
term than one life, unless usually granted in 
reversion. — ^W alker v. Lamb (1632), Cro. Car. 
258 ; 79 E. B. 825. 

Annotaiif^ns : — As to (2) Refd. Tlireadnocdlo v. Liriuin (1674), 

Froem. K. B. 179 ; lUdloy v. Pownoll (1076), Frewm. K. B. 

260. Purpose of.] — IIijxyee v. 

Milligan, No. 226, ante. 

261. Jurisdiction.] — C ook v. Wall (ltt07). 

Noy, 123 ; 74 E. K. 1087. 

AnwMifms : — Reid. Blaiio v. Gcraichty (1800). 15 W. U. 

133 ; McQeath v. Qeraglity (1860), 15 W. U. 127. 

262. Suspension by inhibition during 

visitation of bishop.] — R. v, Thorogoud, No. 196, 
ante. 

See^ also. No. 226, ante, 

263. Surrogate — Appointment.] — (1) Upon an 

indictment for perjury before a surrogate in the 
Ecclesiastical Ct., the fact of the person who 
administered the oath having ucte<l as surrogaU^ is 
sufficient jtrimd facie evidence of his being duly 
appointed, & having authority to administer tlie 
oath ; (2) if it appear that the surrogate w'as 

appointed contrary to the canon wliich I'equires 
that no judicial act shall be speeded by any 
ecclesiastical judge, unless in the presence of the 
registrar or his deputy, or other persons by law 
allowed in that behalf, niB appointment is a nullity, 

the averment that he had authority to administer 
the oath is negatived. — R. v. VEitELST (1813), 
3 Camp. 432. 

Annotations : — As to (1) Reid. Doo d. Bowlcy v. Bamcn 
fIMe). 16 L. J.5.. B. 293 ; 11. v, (1878), 38 L. T. 


11 M. dc W. 681 ; K. v. Clbapman (1849). 1 Don. 432 ; 
Wolton V. Qavin (I860), 16 Q. B. 48 ; McMalion v. I^Muaird 
(1868). 6 H. L. Cae. 970. 


264. Receiver — Restratned from performing 
alleged duties — Remedy.] — ^By a grant or patent, 
datied in 1801, the then Bishop of E. having, as 
the gi'ant stated, “ conddence in Uie probity, 
fidelity , care & industry of P.” granted to P., 
who was a solicitor, “ the office of receiver of all 
issues, profits, & sums of money, arising issuing *' 
from the possessions of the see, to hold to P. oy 
Iiimself or his sufficient deputy or deputies, to be 
approved of by the bishop & his successoi's, for 
his life. The office of rocoiver was an ancient office, 
& had boon exeroised beforo the restraining statute 
of 1 Eliz., c. 10. P. held the office under tliree 
successive bishops, duidng the whole of which 
time he not only received the ronts, but negotiated 
the renewals of leases, tk, prepared the leases of the 
see, & likewise attended all scoi'ches for records 
in the bishop's muniment room, of wliich he kept 
a key ; for the performance of which acts he re- 
c(*ived fees & emoluments. It appeal'd also that 
his predecessor in office, who liad held the office 
since 1785, had done the same. Upon the accession 
of A. to the bishopric in 1836, he rofused to admit 
P.’s claim of right to perform tlioso last-iinmtioned 
acts ; upon wliich 1'. filed his bill against (Jie 
bishop, praying a declaiutiou of the rigfits in 
question in his favour, that lie might be quiift^ed 
in the possession of the office, & tliat the oh hop 
might bo restrained by injunction from obstructing 
pltf. in the exercise of such rights, tk from doing 
acts in contravention of them ; — Held : (1) pltf.’s 
claims were not of such a nature as to induce this 
ct. to interfere to protect them, without being 
well satisfied (which the ct. was not) that Ills legal 
remedy was insufficient to do liim complete justice ; 
(2) the relief sought being analogous U) the specific 
perfonuanco of an agi*eein(‘nt, the bill must fail, 
on the ground of want of mutuality ; the nature 
of the duties and H(}rvic(*H as.sertod by pltf. being 
such as to preclude the possibility of a decree in 
this ct, against him, compelling their specific 
p(;rfonnance. — P ickeking v, Ei.y (Ri*,) (1843), 
2 Y. & (’. (’ll. Cas. 249 ; 12 Ji. J. Ch. 271 ; 7 Jur. 
479 ; 63 E. R. 109. 

AniutUdions : — Ah to (2) Reid. Bniit v. EasL liidlu & lioudoii 

Sliippiiif; Ge. (1864), 2 Hem. &;M. 4U4 ; MiUlouiiv. )8uLlvau 

(1888), 4 T, Ji. fi. 203. OeneraUu, Retd. Johiieoii v. 

ShrowHbury & iilrminiftiam Hy. (1853), 3 Do U. M. 6c G. 

914. 

265. Seal keeper — Tenure of office.] — Upon 
the trial of various issip^s raised upon a roturn to 
aw '‘it of mandamus, conunanding deft, to deliver 
up the seal of the Consistory C’t. of the diocese 
of L., it ai)p<‘aied that deft, had been ax)pointed 
by tlie chancellor of 1821, by an instrument under 
seal, to hold the office of seal keeper “in us full 

umpli; a nianniir as his predecessors had lieid it.” 
It appr^ai*ed that for many years, os fai* back us 
1766, the office liad been held for life, or dui'ing 
good behaviour, if the grantor should so long 
C( ntinue in the office of chancellor ; but there was 
no record of such an office in the registry of the 
diocese in very ancient timi^s, nor in vciry t ld 
books ; & it appeared that in the cte. of the Arcli- 
bishop of Cantcrbuiy & Bishop of London, the seal 
keeper was orally appointed during will ik pleasure : 
— Held : this was evidence from which the ct., 
being placed in the situation of a jury, ought to 
infer, that the office of seal keeper was an ancient 
office, w'hich might be granted to Uie holder for life, 
or during good behaviour, if the grantor should so 
long continue in the office of clxancellor. — R. v. 
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Ecclesiastical Law. 


Sect, 5. — ConsiUuiion of ike Church iriio dioceses: 
Sub-sect, 3, C,; sub-sects, 4 cfir 5, A,^ C, 
dc D, ; sub-scct, 6,] 

Mott (1849), 3 New Mag. Ca«. 178 ; 13 L. T. O. S. 
233 ; 13 J. P. Jo. 377. 

266. Summoner — Liability for false return.] — 

Held: (i) an action on the cose lay against a 
Huiiitnouer of the spiritual ct., for rotummg one 
“ warned when he was not, on which excom- 
munication followed ; (2) it was not necessary 
to show the suit or the authority of the official. — 
1‘OWLE V. GODFIIEY (1(514), Gto. Jac. 351 ; 1 
Itoll. Ifep. 03 ; 79 E. It. 300 ; sub nom. Pole v. 
ClODFiiEY, 2 Bulst. 204 ; Moore, K. B. 835 ; sub 
nom. Anon., 12 Co. liep. 128. 

dwuMifma Ivohoii v. Moore (16!)»). Holt. K. B. 

10 ; AHhby r. White (1703), 2 Ld. Ituyiu. 038. 


SUB-SEin’. 4.- 
bcc Sect, (i, post. 


-Deans and Chai^i’ers. 


Sun-wECT. 5 . — Archdeacxjnh and 
Arcjideaooniues. 

A. In Cenerul. 

267. Nature of office --^Freehold.]— Ballard v. 
Oekard, No. 211, ante. 

268. Admission to office — Bye-law by dean & 
chapter requiring oath -Whether valid.) —A dean 
Ac- chapter who have power to make bye-laws 
cannot make a by(*-law that an archdeacon shall 
take the oath of canonical obedience before lie is 
admitted into his oni<!e. — B, v, Tkintty (hiAPEL, 
inuiLiN (Dean & CiiAmfiu) (1722., H Mod. Hep. 
27 ; 88 E. B. 21, 

269. Glebe — No part of bishopric.] — The 

Klebc of an ai*chdeaconry is not any part of (ho 
possessiouH of the bislHipric.— D enny v. Eaken- 
HTALL (1595), (’it). EJiz. 430 ; 78 E. B. (570. 

270. Representation of archdeaconry in convo- 
cation -Qualification of candidate -Jurisdiction 
of temporal court.]— The Ai-chbishop of Y. os 
J^jt'hidt^nt of tlie Convocation of his province having 
df'cided (hat a candidate who had bt‘en elected 
(o represent an iuehdeaconry in the Imwov House 
was disiiualilied : —HeUi : the ct. of Q, B. had no 
jurisdiction to grant a mandamus commanding tlio 
Ai^tdibisiioi) to admit the candidate? to (Convocation. 

(1^<88), 29 Q. B. D. 740 ; 
57 Li. ,1. U, B. 39(5 ; 59 L. T. 443 ; 52 J. P. 709 ; 
30W. B. 718; 4 T. L. B. 483. i . /uu , 

271. Refusal to admit churchwardens — Man- 

S* u)?{S!no. 720 ?S instance.]- 

3ij"k7.,:7:h): 

XT .o ®*'*^®*®(* to archdeaconries.] — *SVc 

Nos. 331, 338, post. 

li. Powers. 

273. Jurisdiction — Whether concurrent with 
episoop^ Jurisdiction.] — ^A person residing wdthin 
a peculiar orohdeacoiiry, catmot in general lie sued 
in the Bishop's Ct. But wliere the archdeaconry 
IS not peculiar, the bishop tfc archdeacon have 

— Bobinbon V. Godsalve 
(109(5), 1 Lid. Baym. 123 ; 91 E. K. 978, 

274, - — Whether Independent of diocesan 

chancellor .] 1 lie Dean of Arches declined to 

iiccept letters of request presented jointly by the 
Aijchdeacou & Chancellor of N. 

The a^hde^on has not a jurisdiction entirely 
independent of the chancellor of the diocese, but 


an appeal lies from the archdeacon to the chancellor 
of the diocese, & from him to the Arches C't. of 
Canterbuiy. The Archdeacon of N. has no 
separate jurisdiction, therefore it is not competent 
for him to sign letters of request to this ct. ; his 
is not an exempt jurisdiction. The Chancellor 
of N. has jurisdiction, even if the archdeacon has 
no separate jurisdiction, & although the procecdii^ 
were commenced in his ct., there cannot be joint 
letters of request signed by the archdeacon & the 
chancellor of the diocese together to this ct. passing 
over the intermediate right of appeal. A delegated 
power is given to the chancellor, & it cannot be 
delegated to this ct. — Steward v. Bateman 
(1842), 3 Curt. 201 ; 1(53 E. li. 702. 

Annotations ; — Consd. Sheppard v. Bennett (1 869). L. R. 2 

A. & E. 335. Befd. Parkos v. ParkOH (1852), 2 Rob. Eccl. 

518. Mentd. Fa^er V, Lee (1873), L. K. 4 A. E. 135. 

In peculiars.] — See No. 273, ante, & No. 

287, post. 

275. Control of clergy — Request to preach 
visitation sermon.] — Huntley’s Case (102(5), 4 
Bum’s Eccl. Law 27. 

276. As to fabric of churches — Report on 
alteration — Adoption by court.] — (1) Articles hav- 
ing been filed under the Church Discipline Act, 1840 
(c. 8(5), against a clergyman for making certain 
alterations in liis church without having first 
oblaiiie(l a legal sanction to them, he gave an 
affirmative issue (hereto. The ct. then requested 
the archdeacon of the district in wluch the church 
is situated to inspect such alt(irations, & to report 
to it as to theii* nature ^ propriety, which he 
did : — Held : the ct. would adopt the recom- 
mendation of such a report, unless it contained 
some grievous misstatemente of fact, or erroneous 
conclusion of law. 

(2) The ct. ordered a confimiaiory faculty to 
issue in regard to those alterations which met with 
(he archde^acon’s ai)pi*oval, & admonished the 
clergyman (-o restore the church in every other 
respect- to the state it was in before he commenced 
the alterations. — Sievekind & Evans v, Kinqs- 
FORD (180(5), 36 L. ,T. Eccl. 1 ; 15 L. T. 300 ; sub 
nom, Evans v, Kingsi^xird, 31 J. P. 179. 

Ann4}tnUons :—-As to {2) Consd. Gardner r. Ellis (1874), 

L. H. 4 A. & E. 265. FoUd. tte St. Mark’s, Marylebunu 

ltd.. St. Murk’s (Vicar) r. St. Mark’s (Purishionors). [1898] 

1*. 114. Reid. Adlam r. Colthiirst (1867). 37 L. .1. Eccl. 3 ; 

Faw V. Leu ( 1 S73 ). L. JL 4 A. & E. 135. (iencrallu, Mentd. 

Davey v. llladc, 11901] P. 95 ; Mursou r. Uiiiiiuck, [1923] 

P. 163, 

C, J’^isitaiion. 

277 . Right to fees — Procurations — In respect 
of Impropriate rectory.]— S anderson v . Glagoet, 
No. 191, ante. 

j 278. Liability of incumbents & 

I churchwardens.] --(1) Except in those arch- 
j deaconries wlieixi by arrangement with tlie Ecclcsi- 
I astical Gomi's. procurations in respect of the archi- 
I diaeonal procurations ai*e not required to be paid 
j by the clergy, the incumbents of parishes cited 
1 to attend the annual visitation of the archdeacon 
within W'hose jurisdiction their benefices are 
situated, if not otherwise exempt, are legally 
bound to pay procurations to the archdeacon at 
the customai'y rate, notwithstanding that the 
archdeacon has not personally visited the ]m.rish 
in n»spect of which the procurations are claimed 
either peraonally or by deputy, & although the 
visitation is held in another parish or in the 
cathedral of the diocese &. for a number of 
parishes collectively. 

The .tVrchdeacon of E. claimed in a civil suit 
brought against the incumbent of a parish within 
his archdeaconry a procuration of ten shillings 
in respect of his annual visitation in that year held 
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for a number of parishes within the archdeaconry, ' 
includmg deft.’8 parish, on May 8, 1911, in a parish * 
of which deft, was not the incumbent, & in the ' 
cathedral of the diocese. Deft, was cittnl to I 
attend the visitation, but did not appear at it or 
pay the sum claimed from him. At tlie iicaring 
it appeared that no arrangement had been made 
with the Kcclcsiastical Comrs. under which pro- 
curations in respect of the archdeacon’s visitation 
would not be required to be paid, &, that ten 
shillings was the amount at which the procurations 
in kind formerly payable to the ai*chdeacon in 
respect of deft.’s parish had been commuted : — 
Held : (2) deft, w^as legally liable to pay to the 
promovent the customary procuration of ten 
shillings due & payable to him as archdeacon 
in respect of his visitation in 1911, notwithstanding 
that the archdeacon had not visited deft.’s parish ' 
either personally or by deputy, but liad held his 
visitation outside deft-.’s parish & for a number 
of parishes at one & the same time ; (2) Ecclesi- 
astical Fees Act, 1807 (c. 13.5), & th(i Table's of Fees 
theii'under afforded no defence to the suit, as the 
fees under that Act, so far as they relati; to visita- 
tions, are conlined to fees payable by the church- 
wardens of parishes in coses where they have funds 
to pay them, &> are not fees which affect, or are 
substituted for, procurations payable by the incum- 
bents of i)arishe8. 

(4) The ct. ordered that as long as deft, re- 
mained beneOced in the benelice ot which he was 
incumbent at the date of the judgment in the suit, 
ho should pay to tlie Archdeacon of Ji3. for the time 
b(ung the aimual sum of Uui shillings in respect 
of procurations due & payable by him t/O the arch- 
deacon in respect of the archidiaconal visitations , 
from ^ inclusive of the year 1912 & onwards, — 
Exeter (Archdeacon) v, Orken, 11913J P. 21 ; 
29 T. L. U. 8. 

Fees payable to archdeacon’s registrar.] 

No. 28 1 , pofitf. 

D. Commissarieft and UegiMrars. 

279. Official or commissary-- Grant of office 
in reversion — Whether valid.] — W ai.IvEr v. Lamr, 
No. 259, ante. 

280. Registrar -Nature of office — Whether | 

within Sale of Offices Act, 1551 (c. 16).J — A bond | 
given by any of the officei's mentioned in above Act j 
for securing all the pi*olits of the office t-o tlie pi'rson 1 
appointing, is void by that statute. So is a lH>nd I 
given by such an officer to surrender whenciver the i 
person appointing chos<^. The office of registj-ai* | 
of an archdeaconry is an office within that statute*, i 
— Layno V. Paine (1745), Willes, 571 ; 125 , 

E. R. 1326. I 

Annoiaiii)H8 : — Conid. Leffh v. fiCwiH (1801), 1 Ka^t, .VJl ; i 

Flotclicru. SoudcH (1827), 1 DU. N. S. 144. 

281. Grant of office for three lives - - 

Whether valid.] — Woodward v. Fox (1691), 2 ! 
Vent. 267 ; 3 Lev. 289 ; 86 E. R. 432. 

An7Ujtalions : — Befd. Layntf v. Paiiio (1745), WJIU^, 571. , 

Mentd. Thornby v. Fleetwood (1720), 1 »Stru. 318 ; U. v. ; 

Toole (1867), 11 Cox, C. C. 75. i 

282. Forfeiture of office -On sale.] — ! 

Woodward v. Fox (1691), 2 Vent. 267 ; 3 Lev. 289 ; ! 
86 E. R. 432. j 

Annot€Uums : — Reid. Layng v. Paine (1745), Wlllcs, 571. | 

Mentd. Thornby v. Fleetwood (1720), 1 8tra. 318 ; K. > 

V. Toole (1867), 11 Cox, C. C. 75. ' 

288. Right of presentation to j 

vacancy.] — Woodward v. Fox (1691), 2 A'ent. 
267 ; 3 Lev. 289 ; 86 E. R. 432. 

Annotations : — Refd. Lasmg v . Paine (1745), WllloH, 571. 

Mentd. Thornby «. Fleetwood '(17 2(»). 1 8tm. 318; it. 

V. Toole (1867), 11 Cox, C. C. 75. 

284. Right to visitation fees — From 


chmchwardens — By custom.] — From 1727 to 1801 
visitation fees of the unvarying amount of 7s. 6d. 
for the Easter visitation, & 4« 6d. for the Michael- 
mas visitation, were received by the registrars 
of an archidiaconal ct. from the chui’chwardens of 
a parish within the archdeaconry. From 1801 
to 1857 foes of a vaiying amount, but always 
slightly in excess of 7^». 6d., 4«. 6d. w’ere received. 

A dispute having arisen in 1857, as to the fees 
payable to the I’egistrars, &; an action having been 
bituight by the re^gistmrs, to recover foes of 
7s, 6d. & 4 j». i\d, for the EasUu* Michoidmas 
visitations in 1857 ^ subsequent years : — Held : 
the unifonn receipt for 71 yeai*s of the amounts of 
7s. 6d. & 4s. 6d. was overwhtdming evidence that 
the exce.ss subsequently claimed was an usurpation 
on Uie part of the registrars, but that such modern 
usurpation did not affect their title U) (he original 
fees of 7s. 6d. A: Is. (UL which hiul been r**ceiv('d for 
130 yoai*H, & that in favour of vestt'd iiilerests a 
legal origin of the right to (hose h»es would be 
presume<l unless the contrary wei*e ]irove«i. - 
Shephard v, Payne (1864), 16 (J. 11. N. H. 132; 
3 New Rep. 580 ; 33 L. J. C. P. 158 ; 10 L. P. 193 ; 
28 J. P. 276 ; 10 Jur. N. H. 540 ; 12 W. R. 581 ; 
143 E. R. 1075, Ex. OJi. 

Annotations : — ^Folld. Veloy v. Portwco (1870), D. 11, 5 (J. H. 

573. Mentd. AIUIh v, ColchoHtcr (^orpa. (1807), L. It. 2 

(\ W 476 ; Hry««it v. Foot (1868), L. ff. 3 D. II. 407 : 

LuwnMicor. Hitch (1868), L. It. 3 Q. H. 521 ; Nortlimnbcr- 

land V. noiiKhtoii (1870), 22 L. T. 401 ; A.-C. v. Horner 

(No. 2), lllH3J2Ch. 140. 

285. Nature of churchwardens* 

liability.] — The liability of church wardt* ns Ui pay 
the fee of the n'gistrar to an archdejicoii is not 
personal, but is contingent ufion their iKisscssing 
funds out of which the fees may be legally fiaid. 
ThtiPt'foriN wh(^rts churchwardtms hail no funds in 
their liands for the. repaii*8 of the church, or for 
any other expense incident lo their offlisi*, exitept 
by voluntary Hiibscriptions, & were without the 
means of obtaining funds : - Held : (bey were 
not liable to pay the fee of the it'giHlrar duo upon 

a visitation of the arcluh^acon. Veley v. Pert wee 

(1S70), L. 11. 5 ii. M. 573; 39 L. J. Q. R. 195; 22 
I.. T. 713 ; 34 .J. P. 824 ; IS W. H. 1925. 

Anntdation .‘--Mentd. Klonck v. Farris (1004), 68 .1. P. 321. 

286. Claim to excessive fees - 

Whether right to customary fees lost.| -- Shep- 
haud V. J'ayne, No. 281, ante. 


Si J R-HKCT. 6. 1 *ECU1 d A llH. 

287. Classes.] — There are three sorts of 
p«‘cu liars. First when the archdeacon etc., have 
a i)eculiar witliin the dioccrsij & subji‘<*.t U) tlie 
jurisdiction of the ordinary : Sf'condly, wlien one 
has a peculiar not subject to the ordinary but 
to the arcbbishoi), Ac, thirdly, when one has a 
I>eculiar subject neither to the oiH inary nor to 
the archbishop (Holt, C.J.). — Johnson v. Ley 
(1696), Holt, K. R. 656; Skin. 589; 1 fVmi, 18; 
5 Mod. Hep. 238 ; 90 E. R. 1262. 

288. Jurisdiction in.] - Jones v. Jones (1617), 
Rob. 185 ; 80 K. R. 332. 

Annotations: — Consd. Sheppard r. Hennctt (1860), L. R. 2 
A. & E. 335. Befd. Smith v . Wallet (1600), 1 Jid. Haym. 
587 ; LyBoiiKr. Borrow (1836), I llodg. 300. 

280. Ely Chapel.] — Rarton v, WEDiJi 

(1789), 1 Hag. (Jon. 21. 

AnnrdtUions :— Mentd. Kltsori r. Dmry (1865), 20 J. P. 643 ; 
JenkiuM V. Cook (1875), 1 P. D. 80 ; (Jorribo v . Edwards 
(1878), 3 P. D. 103. 

290. Appeal from sentence in.) — The appeal 
from a peculiar is to the archbishop, & not to Die 
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Sect, 6 . — ConsHiulion of ftie Church into diocesea: 
Sub-sect, 0. Sect. 0 : Suh-sectA. 1 2, A, J?.] 

biHliop.— A n(W.' 1 1 Mod/llep." 0 ; 88 33. K. 

850. 

Royal peculiars.] — Sec Sect. 3, sub-sc^ct. 4, ante. 


BEfrr. 0.->DEANS AND CHAPTERS. 

SUB-RECT. 1. — In Generaj.. 

291. Creation— By translation of abbot & prior 
— Whether valid.] — lien. 8, translated the Abbot 
& I*rior of Noiwicn by his letters patent, & created 
them by the name of dean & chapter, who sur- 
rendered thedr possessions to liJdw. 0 ; Edw. 0 
reineorjjorated them by the name of “ The Dean 

Chapter of the Cathedral C^hui'cli of the Holy 
A. undivided TOnity of Norwich, of tlie foundation 
of J^dward the Sixth,” A i*epjranted their possessions 
to them, omittinp; tlie words ” of the foundation 
of Edward the Sixth : ”—//Wd; (1) the transla- 
tion, if there were any defect in it, was made good 
by 35 Eliz. c. 3 ; (2) the misnomer in the regrant 
by Edw. (i, if mal/«u*ial, w/is cured by the Statute 
of Confirmations, 1547 (c. 8) : (3) the old corpora- 
f ion rcmain(‘d, notwithstanding the surrender. — 
Norwich’s (Dean &■ Ciiai*teii) Care (1598), 3 Co. 
Hop. 73 a ; 2 And. 105 ; 70 E. K. 703. 

Amiolaliana : — An to (1 ) Refd. Trinity C'hapr.l, Dublin (Doan) 
1 ). Dublin (Archbp.) (172»). 8 Mod. Itop. ISli. Ah to 

(2) Md. U. V. (J«IU), (Jro. Jjic. 247. Aa to 

(H) Retd. Bntion'H IIoHulial (.aHC (iui2). 10 Co. Hep. 1 a ; 
Ji. r. i;ondon Corpn. (1602), 12 Mod. Hop. 17. Oeiifrally. 
Mentd. Dyniio lit^lHCorpn. (1012), ]*' Co. Hop. 120 a ; 
ThoinpBoii V. Jjoaeb (1000). 2 Vuiit. 10. : MladiouHo v. 
Honiicll (18:i3), 1 (Jl. Sc Fin. r)27 ; Ford r. Huringion 
(f8»»), (i. U. A c;. I*. 282; Boyd v. J^hiUpott« (1874), 
1i. U. 4 A. A E. 207. 

292. As corporation aggregate — Chapter apart 
from dean.l — Eire’s (Jahk (1.503), Moore, K. B. 
51 ; 72 E. Jl. 434. 

293. .] — By th<‘ common law a 

denn A chapler, brdng a corpn. aggregate, might 
have made what- they w'oiilu of their 

poKstrssions, as any person owner of a fee simple 
might do. ilut a bishop, or a dean of the 
I)OHseHsions of liis deanery, or other ecclesiastical 

>erson being a single corjjn., were not entru8t;e<l 
>y tlie law singly, without the consent of the 
chapter, patron, or ordinary, aa the ease rt'quired, 
to alien thc»ii* possessions. . . . 'J'ho dean & 
chapltn* ait* one thing A t he dean anotlier in person 
A poKsessioii ; yet the tltnin A- chapter cannot 
pri*s('nt» the denn to the church ; but they may 
pii'si'ut one of the clinider ; for it is no perfect 
corpn. without tin* d<‘an, as it is without the 
chapter. Thei*efoi*t* a gift or alienation to the I 
chapter, the deanery being void, is not good i 
(Bridgman, C. J.). — Lyn v. Wyn (1005), O. Bridg. j 
122 ; 121 E. 11. 502. 

Anm4<Uiona : — Montd. Doo d. Hill v. l*oarson (180.A), 2 
Smith. K. B. 20.A ; Irving v. Chithbortscm (18(10). 6 Jiir. 
N. 8. 1211 : Tliames Cmuiervat^rH v. Hall (1808), L. H. 3 
V. V. lift ; Thorpe v. Adanw (1871), L. 11. 6 C. P. 125 ; 
Doddy V. Shepherd (1876), 1 Kx. 1). 75 ; Garnett v. 
Hradloy (1878), 20 W. K. 698 ; Itr Smith *b Estate, Clemouts 
r. Ward (1887), 35 Ch. D. 589. 

Sec, also, Nos. 300, 318, post; Corporations, 
Vol. XHT.. pp. 275, 372, Nos. 63, 1037. 

294. Continuity of corporate existence — Sur- 
render & reinoorporatlon.]— Norwich's (Dean A 
Chai»tkr) (^asb, No. 291, ante. 

295. Whether spiritual or lay body — Christ 
Church, Oxford.] — The ct. determined that the 
dean A chapter [of Christ Church, Oxford] was 
a spiritual A not a lay body. — ^J^ sher's Case 
( 1725), Bunb. 209 ; 145 R R. 040. 

296. Title to property — Omission of part of 


title of incorporation from grant.] — Norwich’s 
(Dean A Chapter) Case, No. 291, ante. 

207. Regulation — By statutes made by bishop— 
Statute contrary to policy of ecclesiastical establish- 
ment — Construction.] — A statute made in 1003 by 
the Bishop, with the consent of the chapter, of 
Exeter, conferring upon every canon residentiary 
who should cease to be such by promotion to a 
higher degree A dignity in the Church of England 
(unless it be by voluntary resignation, etc.) the 
riglit of receiving to his own use the whole profits 
A advantages of the cononry for the following year, 
supposing such a statute to be valid, is at all events 
contrary to the policy of the ecclesia^ical establish- 
ment, A to be construed strictly : therefore, where 
deft., who was dean A canon of that chapter, 
resided the same in order to obtain promotion to 
another deanery, to which he was shortly after- 
wards promoted: — Held: ho was not within the 
statute, not having ceased to be a member of the 
former church by promotion to the latter, but 
having ceased to be so before his promotion : besides, 
his resignation having been voluntary, he was 
exprtissly excluded by the terms of the exception ; 
a promotion from one deanery to another seems not 
a promotion to a higher degree. The admission 
of pltf. as canon into plenum jus, although not 
made until a year after his first admission, related 
back to tlie time when his title to the proHts 
accrued, so as to enable him to maintain an action 
for them. — Garnett r. Gordon (1813), 1 M. A S. 
205; 105E. U.77. 

298. Power to make bye-laws — As to arch- 
deacon’s oath.l—B. V. Trinity Chapel, Dublin 
(Dean A Chait’ER), No. 208, ante. 

Control of minor canons & vlcars-choral .] — See 

Nos. 848, 319, post. 

299. Rights In relation to property— Grant of 
next avoidance — Whether successors bound.] — A 

grant by a dean A chapter of tlie next avoidance 
will not bind their successors. — Ukkeford (Dean 
A Chaii'er) V. Hereford (Bp.) A Ballard (1595), 
Cro. Eliz. 440 ; 78 JO. K. 081. 

Annotahona : — Contd. Hoimoll v. Lincoln, Bp. (1827), 7 B. A 

G. 113. Reid. Cunte of EcclosiouticMil Persona (1001). 5 

(<o. Hep. 14 a. 

300. Whether valid — Chapter with- 

out dean.] — A chapter although it hath no dean, 
is within 13 Eliz., c. 10 ; which is a general law ; 
therefore if such chapter grant a next avoidance, 
it is void ab initio ; for otherwise, as there is no 
dean on wliose death it miglit determine, it would 
bo good for ever. — Southwell (CiiAirrER) v. 
Lincoln (Bp.) (1075), 1 Mod. Hep. 204; 2 Mod. 
Hep. 50 ; 80 E. H. 8.30, 938. 

Annoiaitona : — Consd. Magdalen Hospltiil r. Knoita (1879). 

4 App. CoH. 324. Reid. Hoe d. Berkeley r. York, Archlip. 

(1805), 0 East, 86. 

301. Lease by — Effect of.] — Anon, (un- 

dated), Plnwd. Quaories, 28 ; 75 E. it. 898. 

802. Granted for longer term than 

allowed — Remedies of lessee.] — When a dean A 
chapter make a church-lease for a gre.ater number 
of years than they can justify, A the dean A most 
of the prebendaries are changed, where a bill may 
be brought against the present dean A chapter, A 
likewise agaittst the former dean A chapter, 
prating that the present dean A chapter may 
make the party such lease as they can by law, A 
that the former dean A ohapt>er may refund such 
part of the One in proportion as a fine upon a lease 
for 21 years would have born to a fine upon a lease 
for forty years. — S aunders A Bristol (Dean A 
Chapter) (1740), Bam. Ch. 323 ; 27 E. R. 663, 
I* C. 

Dividends on fund In court — Compensation 
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Part III. — Constitution op the Church op England. 


for land compulsorily acquired.] — C ompulsory 
Purchase op Land, Vol. XI., p. 248, No. 1489. 

303. Relationship with bishop.] — The 8 t 4 ituto 
regulating appeals from archdeacons docs not 
appear to mo to regulate any appeals from deans 
& chapters ; for a dean & chapter are of higlier 
rank than an archdeacon. . . . The dean Sc 
Cjj^pter have in some instances a control over the 
bishop ; while the archdeacon is only an officer of 
the bishop, & is sometimes called oculua epiacopi, 
subordinate to him, Sc supervising for him (Sir 
John Nicoll). — Parham v. Templar (1821), 

3 Phillim. 223, 616. 

Annotations : — Befd. PhUlpotta ». Boyd (1875), L. U, 6 P. C. 

435. Mentd. Lysohs v. Barrow (183«)> 2 Soott, 721 ; 

Kitohings V. Cordlngley (1808), L. K. 3 A. & 1C. 113. 

Visitatorial power of bishop .] — See Sect. 5, 

sub-scct. 2, E. (a), ante. 

304. Legal proceedings by Sc against — Pleading 
— Omission of part of corporate name.] — (1) In 

trespass for taking a load of wheat, if deft, justify 
for tithes under a feoffment from the dean & 
chapter of the rectory, it shall be intended there 
was glebe land appcirbaining thereto, whei'eof a 
feoffment might be made. 

(2) In pleading an act done by a corpn., as 
entering for a foAuture, a deed to <mter need not 
be sliown. In pleading a lease by a dean Sc chapter 
the omission of part of their corporate name, is 
fatal. — E oqar Sc Webb v. Sorrell (1029), Cro. 
Car. 109 ; 79 E. R. 748. 

305. Variance.] — An action for use 

Sc occupation may be maintained by a corporation 
aggregate. 

In such an action by a dean Sc chapter, if the 
name of the present dean is mentioned at the 
beginning of the declaration, Sc it is afterwards' 
laid that the occupation was, “ by the permission 
of the dean Sc chapter,” Sc it appears in evidence 
that deft, occupied only in the time Sc by the per- 
mission of a former dean, this is a fatal variance. — 
Rochester (Dean Sc Chapter) v. Pierce (1808), 

1 Camp. 400. 

AnntttfUioM . — Befd. Hovcrloy v. Lincnlu OaMlight & (3oko 

Co. (1837), 0 Ad. & El. 82!). Mentd. Hull t;. Vaughan 

(1818), C Price, 157 ; Staftonl Corpn. t. Till (1827), 4 

Bing. 75 ; Arnold o. Poolo Corpn. (1842), 2 Dowl. N. i8. 

574 : l^'ishmougerH* (ki. v. UohcsrtHon (1813), 5 Man. iSc C. 

131 ; Pinlay v. Bristol & Exeter lly. (1852), 7 Exch. 400 ; 

Ijowo r. N. W. Uy. (1852), 18 0. B. 032 ; Eccl. CJomrs. v. 

Merral (1869), L, H. 4 Kxoh. 102 ; Ue Do Kcyaer’a Koyul 

Hotel, De Keyser's Iloyul Hotel v. U., [1019J 2 Ch. 107. 

306. Whether subject to statutes of limitation.] 

— The Dean Sc Chapter of W. made a grant of 
manor lands for three lives. In 1820, shc»rtly 
after the death of the surviving life, they, by letter, 
requested the party holding the deed of grant to 
deliver it up to them. In 1822, the deed not Imviug 
been delivered up, they wrote a second letter, 
referring to an interview held on the subject, Sc 
expressing surprise that no time had been fixed 
for handing over the document. Of this letter 
no notice was taken by the party holding the grant. 
In 1844, the dean Sc chapter filed a bill for the 
delivery up of the deed. Deft, by his answer set 
up Stat. Limitations as a bar to their claim : — 
tield : the non-compliance with the letter of 1 822 , 
constituted a conversion ; pitfs. were barred by j 
the statute. ‘ 

If 1 am to consider the dean Sc chapter in the 
same position as any man under no disability, of 
full age, seised in fee simple of the land. Sc, I think, 

I must so consider them, the question is, is there not, 
if the letters written in 1822 were not followed by 
compliance, such a refusal aq acts as a conversion, 
Sc which puts the parties in a position adverse to 
each other ? Very little establishes conversion. 
Fltfs.’ counsel have not established any especial 


parliamentary privilege in the dean Sc chapter» 
exempting them from the operation of Stat. 
Limitations. 1 must, therefore, hold them to 
be banvd by it (Knight-Brucr, V.O.). — ^Wells 
(Dean & CHAirrER) t». Doddinoton (1846), 2 Coll. 
73 ; 14 L. J. Ch. 304 ; 6 L. T. O. S. 170 ; 9 Jur. 
768; 03E. 11.042. 

Cathedral Sc precincts — Whether extra parochial.] 

— ^^eeNos. 317, 367, post. 

307. Rights of members to share In property.] — 

WlNNE V. Bampton, No. 321, post. 


SuB-RECT. 2 . — Deans. 

A, In General. 

308. Whether affected by statute — Statute 
naming ** bishop or other spiritual person.’*] — 

SWALI.OW V. City op London (1666), 1 Sid. 287 ; 
82 E. R. 1110. 

Annotation .-—Mentd. Tie Olarko (1842), 2 Q. B. 619. 

309. Vacation — Whether by cession — Aeoept- 
anoe of Irish bishopric.] — Evans Sc Ktffinb v. 
Askwith (1627), W. Jo. 158 ; Palm. 457 ; Noy, 
93 ; Lat. 31, 233 ; 82 E. R. 84 ; auhnom. VAuaiiAN v. 
Ascub, 2 Roll. Rep. 460 ; aid) nom. Anon. 3 Salk. 7 1 . 
Annotations : — ^Mentd. Colt Sc Glovor v. Coventry 6c Llohflold, 

Bp. (1617). Hob. 140 ; Berry v. White (1062), O. Urldtr. 
82 ; Llomall v. Carre (1660). 2 Kob. 572 ; Throadiioodle 
V. Llnnm (1674), Froom. K. B. 179 : U. v. London, Up. 6c 
Uiroh (1004), 1 Ld. ilaym. 23 ; It. e. Leighton (1708), 
Fortes. Hop. 173 ; Thomllnson v. Dighton (1711), 1 Balk. 
230 : Holt V. Ward (1732), 2 Barn. K. B. 173 ; U. v. 
Lisle (1738), Aiidr. 163; (IrocerH* Co. v. Canterbury, 
Archbp. (1771), 2 Win. B1. 770 ; Alstons. Atlay (1837), 
7 Ad. Sc El. 289 ; Jewison v. Dyson (1842), 6 Blate Tr. 
N. B. 1 ; R. V. Canterbury, Arohbp. (1848), 11 Q. Jl. 
483 } U. V. Eton College Sc. dark (1857). 27 L. J. Q. B. 
132 ; H. V. Canterbury, Arohbp., (19021 2 K. B. 503 
Dean of the Arches.] — See Part IV., Sect. 3, 
8ub-soct. 1, poal. 

U, Deana of Chaptera. 

310. Nature of office — Whether temporal or 
spiritual promotion —Deanery created by Act of 
Parliament.] — The Deanery of Wells is a spiritual 
Sc not a tcimporal promotion, nor is it a donative, 
therefore leases made by tlic^ <lean need not the 
confirmation of the King, nor even of the bishop. Sc 
the Act of I’arliament that erected the new deanery 
on the summder of the old one, Sc gave the nomina- 
tion of the dean to the King, enacting also, tliat the 
new dean &. ills successors might grant, demise or 
depart with their possessions in the same manner 
as the ancient deans could, whose leases only 

I required the conllrmation of their chapter. 

I The lands Sc possessions of the pnibcnd of O. 

I were annexed by the Act Ui the deanery, but not 
I the prebond itself ; — Qu. : whether in that case 
! the dean taking another prebend in the same 
cathedral may be deprived as having two pro- 
motions ; Sc whether the deanery is thereby 
vacatiid ipao facto, or only voidable by sentence. — 
Waijwnd V. Pollard (1608), 3 Dyer, 273; 73 
B. R. 610. 

AnnoiTtiuns : — Mentd. Oroudon e. Lincoln, Bp. (1576), 2 
PIowcl. 493 : Bogg’s Cose (1615), 11 Co. Hep. 03 b ; il. v. 
Patrick (1667), 2 Kob. 65, 104 ; Flotchorv. %ndo8 (1827), 
1 BIf. N. B. 141 ; Ktv. Exeter. Bp. (1850), 10 O. B. 102 ; 
Exeter, Bp. v. Fust 6c Oauterbary, Arohbp. (1850), 14 
Jiir. 876 ; It. v. Fust (1850), 14 J. P. 258 ; PhlUpotii v. 
Boyd (1875), L. K. 6 P. O. 435. 

311. Appointment — Old foundation — Right of 
Grown to nominate.] — The Deanery of Exeter was 
founded Sc endowed by the bishop of that see in 
1225 ; the dean to be elected freely by the chanter 
from among the prebendaries. For more than 
300 years from the foundation the course pursued 
at the election of dean was for the bishop to issue 
Ills licence to the chapter to elect, for the chapter to 
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Sect, 6 . — Beana and chapters : Sub-sect. 2, B. ; sub- 
sect.^, A. dh B.] 

elect & preseot to the biehop, Sd for the bishop to 
conlirm. Elizabeth issued letters recommendatory 
on a vacancy occurring in 1559, & the person 
recommended by her was elected by the chapter, 

& all the formmities of previous elections were 
observed, ('harles II. & succeeding monarclis 
down to 1839, granted the deanery as it became 
vacant by letters patent & as of full right, but 
the same formalities were always observed, the 
bishop issuing his license, the chapter electing, 

& then the bishop confirming. In 1839 the Crown 
issued letters patent granting the deanery, to which 
the chaiiter paid no attention. The Crown after- 
wards issued letters recommendatory in favour of 
the same person who was grantee under the letters 
paUmt, but the chapter elected another person. 

A rule for a mandamus to elect the person recom- 
mended by the Crown was discharged, on the 
grounds, that the Ci*own had not the right, which 
it appeared to claim, of recommending a ptirson 
whom the chaptetr would be bound to elect, so 
that the election of any other would be void ; 

& that, on the other hand, if the deanery were 
donative in the Crown, it would pass by letters 
patent, & the pei*son elect<;d by the chapter be 
a mere trespasser ; that, if it were in the presenta- 
tion of the Crown as xiatron, or the (Jrown ha<l a 
right to nominate a iierson to the (diapter to be 
by th<jm present<*d to the bishoij for institution, 
the proper rt^medy was guare impedii. — Tfc. r. 
Exei'KH (CHAi^rKH) (1840), 12 Ad. & Kl. 512 ; 113 
E. K. 900 ; sub rmn. H. v. Exetek Cathedral 
(Ciiuiicii President A. Chapter), 4 Jur. 074 ; 
Hub nom. 11. v. Kt. Veter’s, Exeter (Chapter), 

4 Per. ^ Dav. 252 ; 9 L. J. Q. H. 308. 

.4niU}lations .••—Metttd. It. v. Orten TruMtoos (1849). 14 

U. H. 139: A.-(3. If. Horjior (No. 2). iiU13] 2 Ch. 140; 

Hurijer v. lloUffOS, (1923) 2 K. li. 314. 

312. As corporation sole — Apart from chapter.] 

— liYN V . Wyn, No. 293, ante . 

313. As member of the chapter — Document 

sealed with chapter seal in absence of dean.] — 
JllcJiAHDBoN V . Thomas (1753), 2 Hum’s Eccl. 
I^iw, 9th ed. 113. > 

AnnotatUm : — Mentd. II. r. Uarro (1849), 13 L. T. (). S. 528. | 

314. Power of leasing — Whether confirmation i 

by Crown necessary.] — VVauiond r. I’oliard, No. ! 
310, ante, I 

315. Rectory annexed to deanery — Effect of | 
Ecclesiastical Commissioners Act, 1840 (c. 113) — I 
Whether rectory vested in commissioners.] — A | 
I)rivat<3 Act united &; annexed the x*octory of T. i 
(not in the cathedral city of Lichfield) to the I 
deanery of Lichfield, ^ the dean was to be in- * 
stit.uted thereto on application to the bishop, : 
without presentation, h be possessed thereof in j 
right of his deanery. Ecclesiastical Commissioners I 
Act, 1840 (c. 113), provided that all the estate 
of the holder of any deanery or canonry A his 
successors should bo vested in the Ecclesiastical 
l^omrs. for the purposes of the act. Ecchisiaatical 
Coirmiissionem Act, 1850 (c. 94), s. 10, provided 
that no dean should hold with his deanery any 
benefice unless in the cat hedral city : — Held : | 
the rectory of T. did not pass to the Ecclesiastical ; 
Comrs., A' the dean of lichiicld was not disabled ! 
by the last named Act from holding it. — R. r. 
OiiAMPNEYS (1871), L. R. 0 C. P. 384 ; 40 L. J. 0. P. 

05 ; 24 L. T. 181 ; 30 J. P. 60 ; 19 W. R. 380. 

Note ; — The above decision dealing with the 

Becio^ of Tatenhill formerly annexed to the Deanery 
of Lichfield was the subject of a special Act of 
Parliament : see Ecelesiaistical Commissioners Act. 
1873 (r. 04). 


816. Rectory lying outside cathedral city — 

Effect of Ecclesiastical Commissioners Act, 1850 
(c. 94), 8. 19 — Whether dean Incapacitated from 
holding rectory.] — R. v. Champneys, No. 315, 
ante. 

317. Sub-dean — Whether Independent of 
cathedral authority.] — (1) If the foundation of the 
cathedral A* the grant of the adjoining land date 
before the year 1189 A the institution of civil 
parishes, it will be presumed that neither the site 
of the cathedral nor of the precincts are within 
the limits of any iiarish. 

(2) An office held by a person called a sub-dean 
in a cathedra], but independently of the dean, 
A not subject to the cathedral authority, is an 
anomaly unknown to the law. 

In the cathedral church of A., from a very early 
period, there has been an officer called the sub-dean, 
who is not a member of the chapter, A is not 
inducted into a stall. Except on very rare 
occasions, the sub-dean has been also vicar of the 
I)arish in which the cathedral is locally situated. 
For many centuries, A until the year 1852, the north 
transept of tlie catliedral was used as a cliurch 
by the parishioners of the same parish, A the 
churchyard adjoining the cathedral as their jdaco 
of burial. No church rate was ever levied upon 
the parish for the repairs of the north transept, 
but the whole expense of the maintenance of the 
north transept A the churchyard was defraycid 
* by tile d(?ari A cliapter, A the i^ervices regulated 
A controlh^d by them also. 'J’he inliabitants of 
the precincts of the close maintained their own 
poor, A held an annual vestry in the south transept 
of the cathedral to lay a rate for that puiiiosc, nor 
were they inhahiLinls of the parish, so that they 
could be presented to the ordinary if tliey did not 
receive the sacrament in the parish cliurch at 
J<3aHter. 7iie vicar A sub-dean kept the registers 
l)oth of the parisli A of the precincts of the close. 
Bt*foi*e the year 1813 the names of the inhabitants 
of tlie parish & of the close wens entereii pro- 
miscuously in the register books of baxitisms, 
marriages A burials. After 1813 the marriages 
of inhabitants of the parish A the close were still 
enteitjd in the same hook, but the baptisms A 
burials wtTe entered in separate books for the 
parish A for the close. The vicar A sub-d(^an 
Xierfonned all the ordinary mini.sterial duties for, 
A received tin* usual fees fi*orii, the inluibitents of 
the parish A of tlie close, A for many yeai’s some of 
tlie inhabilante of the* precincts of the close x)aid 
Easter ofTerings to the vicar A sub-dean : — Held : 
(3) the right concedeii to the parish by using the 
north transept for divine service A the churchyard 
for burials, was only a limited privilege*, A the 
incumbent of the x>Rri«h had only such riglita as 
vicar as were incidental to the privileges conceded, 
A were limited accordingly ; (4) such rights were 
extinguished in 1852, "when a new church was 
substituted for the north transept, A in 1854, 
when the catliedral churchyard was closed for 
burials by an Ord. in Council ; (5) the sub-dean, as 
distinguished from the vicar, liad separate rights 
A duties, namely, the discliarge of spbitual 
functions within the close, A the miuistcYiai fees 
arising from the duties so discharged ; (fi) the 
appointment of sub-dean did not legally in- 
capacitate the dean, when he thought lit, from 
personally discharging the spiritu^ duties in 
respect of the inhabitants of the close. — Braith- 
WAiTK V. Hook (1802), 7 li. T. 254 ; 20 J. P. 060; 
8 Jur. N, 8. 1180. 

! AnnoiaiiaM : — QeneraUy. Mentd. St. SopDlchre (Vicar) v. 
I St. Sepulchre (Churohwardous) (1870). 5 I\ D. G4; Davoy 
) V. Hlnde,(1901J P. 95. 
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818. Acting as vicar of surrounding parish 

— Functions distinguished.] — Bratthwaitb v. 
Hook, No. 317, ante, 

319, Effect on spiritual duties of 

dean— In regard to inhabitants of close.]— Bbaith- 
WAiTE r. Hook, No. 317, ante. 


Sub-sect. 3. — Canons and Prebendaries. 

A, In General, 

Whether corporation sole.] — See Corporations, 
Vol. XIII., pp. 275, 276, Nos. 53, 64. 

820. Rights — To share of revenue.] — A pre- 
bendary is not entitled to share of the revenues 
of the church before it is divided, unless some part 
thereof be allotted to liis prebend in pa]*ticu]ar. — 
Young v, .Lynch (1753), Hay. 84 ; DO K. li. 811. 
Annatalhma : — ^Reid. H, v. Durliaiii, Up. (17.'»S). 2 Kenj'. 

2yo ; Mireliouse v, iieiinclJ (1833), 7 liJi. N. S. 211. 

321, Fine on lease granted after 

election — Agreement for lease before election.]— 

Though a dean & chapter are reasonable in tlui 
lines they demand, if an accident delays the loiise 
which has not happened from their fault or from 
the tenant’s, yet if it is not comphited till afl^er a 
new member comes in, lie shall liave Ids proportion. 
— Wjnne V, Bampion (1747), 3 Atk. 473; 20 
K B. 1072, L. C. 

Annotation : — Mentd. Wiliiiot v. Coventry Corpn. (1835), 

1 Y. C. Ex. 518. 

322. Inspection of charters, etc., concern* 

Ing prebend.] — A prcibendary may inspect charters, 
etc., of the chapter in a suit concerning his prebend 
at seasonable times. — Y oung v, JjYnch n747), 

1 Wm. Bl. 27 ; 90 JK. U. 14. 

328. Residence — Whether prebend beneflee 
within Stat. 48 Geo. 3, c. 84.]— 43 Ceo. 3, c. 81, 
which pi*ohibits under a i»enalty a spiritual pei-son 
from absenting himsedf from his benefice for more; 
than a certain time in any one yeai*, means 
year from the time when th<j action is brouglit 
for a penalty. In such action it is not necesf-ary 
to allege in the declaration that th(i benefice 
has the cure of soul.s ; A its being alleged that he 
absented himsedf for a period excused ing edglit 
months together (to wit), on Oct. 10, 1810, for tlie 
space of nine niontlis then next following is 
surtichintly certain of the time of absence, for if. 
shall be intended to )»e for more tlian eight months 
immediately consecutive to Oct. 10, th<; jury liaviiig 
found a verdict for a penalty corresp<.>riding with 
that period of ahsenci*. The annual value? means 
average atmual value. A prebend is a berudieij 
within the statute.- Cath<;aut v, JIardy (1814), 

2 M. A H. 534 ; 105 10. li. 480. 

See, generally, Part V., Sect. 8, sub-stjct. 3, 
post. 

324. Whether necessary -■ St. Paul’s 

Cathedral.] — Eccle.s. Oomrs. Act, 1840 (r. 113), 
does not render it necessary tliat a member of the 
chapter of the cathedral church of St. l»aul, 
should be residentiary; therefore, the non- 
i-esidcmtiary prebendaries of that catlic?dral are* 
entitled to be summoned to attend A vote at a 
meeting of the chapter on the occasion of an 
election of a proctor to represent the chaptt;r in 
convocation. — K andoupii v. Mii.man (180H), L. li. 
4 C. P. 107 ; 38 L. J. P, 81 ; 32 ,f. l\ 820 j 17 
W. li. 202, Kx. Ch. 

Am^ation :—BM, IL v. York, Arch bp. (1888). 30 W. R. 

325. Right to vo^e — Non-resldentlary 

canon of St. Paul’s.]— IUndolph r. Miijuan, Xu. 
324, ante. 


326. Voting — By proxy — Whether proxy re- 
voked by personal vote.] — A proxy made by a 
canon to act for him in his absence, in all corporate 
business, is not revoked by the canon making the 
pi-oxy having, in an intermediate period, appeared 
A acted for himself. — E yre v. Lovell (1782), 3 
Doug. K. B. 00 ; 99 E. R. 541. 

327. Chancellor of chapter — Power of leasing.] 
— Bisco V, lioLTE, No. 217, ante, 

li, Eleeiion, Appointment aitid I nMalUUion, 

328. Election — By majority of votes — Dean 
voting in minority.] — Webber’s Base (1773), 
LoITt, 254 ; 98 E. R. 037. 

329. Before vacancy — Whether valid.] — 

Owen v. Htainhow (1082), T. Jo. 199 ; 84 E. R. 
1215. 

330. Right of appointment — By bishop —On 
refusal of chapter to elect.] — ChiicH ester (Bp.) p. 
llARWARD A Webber, No. 180, ante, 

331. Hereford.] — By Ecclos. Cbmrs. Ai;t, 

1840 (c. 113), s. 25, in the cathedral church of 
York, as s(Kin iis a vacancy shall occur in tin? 
deanery, A in tin* cathedral chuitihes of ()hi(!heHt<»r, 
Exeter, lleieford, Salisbury, A Wells rt'speetively, 
as soon as every pei’son wlio was a member of the 
iv.spective chapt'(?rs of such churches a.t the? 
passing of this Act shall coast? <o bii such member, 
all the cauonrt(‘s shall be in llu? diiH*ct patronage 
of the Archbishop of York A of tin* bishops of tlu? 
respective s(?es, wJio sliall upon tlu? vacantjy of 
any canonry collate theitd-ti a sj)iritual ])ei'Son, 
who shall theitmpoii be entitled t<j installation as 
a canon of such chundi. 

In the cathedral church of lI<?r(?ford th(? capit.ular 
•body consisU'd at the timc‘ of the iiiissing of the 
Act of a dean A livts rt?sident-iary canons, who 
were called the? “ close (?hapter,” A tw(?nty- 
two iion-residentiary canons, making up tlu? 
“ gen<‘ral chaptt‘r.” Om? of the onicei's in the 
body w’as the prip|t‘ct/or, who by custtimary right 
f>n a vacancy succ<‘<*ded t.o one of the r(?Kidentiary 
carionries, A a n<?w pra*lecU»r was apptjinted out 
of t he non-njsi<l(?ntiary eanr)ns by tin* dost? ehapt»<‘r. 
Tlu? non-rt‘Kidentiary canons were a])poinU?d by 
the bishop. At Yt»rk the d(?an atom? appoint<<?ii 
till* n'sidentiary canons fitmi out of the non- 
residentiari<*s. Sinci? the jmssing of tlu? Act a 
])nel(?etor had been appoifited at il(?r<?ford ; A 
the liist of t/lu)Kt? pt?m>ns wlio wert* nu?mb(?rH of 
the <;]oHe cliapl/cr at t)u? juissing of tlu? statute 
Jiaving aft4?rwards died, Uu? bishop elaimed utuier 
tile statub? to appoint- din?ct to the vacant canonry 
residentiary. The pra?lecU>r claim(?d t-o Huec.(?<?d 
t;o tlu? vacancy on the ground that several who 
were iru?mherH of the genej'al chapter at tlie passing 
of the Act were still members : —Held : “ ebaptiT ” 
meant the “ close chapt(?r” ; for that it was the 
int^sition of tlie statute to preserve tlu? vest-<?d 
rights of patronage? alone, without anv r4?gard U> 
tilt? rights of tlu? body out of which the sel<?(?tion 
was to be made ; A the n?sidentiary c/inonries 
therefore were now in the direct patmnage of tht? 
bisliop,- R, V. Berefyiru (Dean) (1870), L, H, 5 
Q, li, 190 ; 10 B. A S. 990 ; 39 L. J. Q, B. 97 ; 22 
L. T. 295 ; 34 J. P. 437 ; 18 W. It. 000. 

332. Installation — Whether mandamus will 
issue to compel .) — Mandamiui rgrant<?d| to admit 
a prebendary to Ids stall A voice. — U. v, Norwich 
(Dean A Chapter) (1719), 1 Stra. 159 ; 93 12. K. 
447 ; 8ub nom, SaERi/)CK v, Norwich (Dean A 
Chapter), Forttfs. Rep. 222. 

AnnoUditm Reid. IL v. Dublin (Dean A Oluiptcr) (1722), 

1 .Stra. 536. 

333. .] — Cr^KE V. Sarum (Bp.) 
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Sect, 6. — Deans and ehapiera : Sttb-sed, 3, B. <fir C. / 
8tih-sects, _4 5.] 

(1737), 2 Stra, 10S2 ; 03 IS. 11. 1046 ; svb nom. 

R. V. Halibbury (Bp.), Andr. 20. 

jinnolaiiMtJt : — DbW. I'owcJl if. Mllbaiike (1772), 1 Tonii 

JU)p. II. Consd. R. V. Orton Tnistoos (1840), 14 

Q. B. 130. 

See, gmerally. Crown PBAtTncE, Vol. XVI., pp. 
314, 315. 

334 . Whether necessary — Prebend an- 

nexed to archdeaconry.] — An Archdeacon of 
RochoHter, when instituted & inducted into that 
oHice, is ipao facto inducted into the prebend 
annexed to it by royal g^rant, & may claim to be 
Bworn in a« prebendary, without being installed. — 
R. V. Rociiebtrr (Dean Sc Chapter) (1832), 3 
B. & Ad. 05 ; 110 K. R. 36. 

Anrudaiim : — mid. A.-G. v. Durham (1882), 40 L. T. 16. 

C. The Prebend or Endotonieni. 

886. To whom it may be granted.] — A layman 
may be presented to a pi*ebendary. — B land v. 
Maddox (1587), CYo. Eliz. 70 ; 78 E. R. 330. 
An/rudaiiun . — Held. MlruhouHo v, Uotmoll (1833), 7 Dll. N. 8. 

241. 

See, now, Act of Uniformity, 1662 (c. 4). 

836. Rectory annexed to — Right of presenta- 
tion.]— Cik V. Rider (1662), 1 Bid. 75 ; 82 E. R. 
078. 

337 . Whether appropriation within 21 

Hen. 8 (c. 18), s. 81 .J — Brazen-Nohe College v. 
Hatjrbury (Bp.), No. 2428, poat. 

888. Annexation to archdeaconry — Whether 
severable — Effect of separate grant.] — Henry 
VlTl. by his letters paU^nt erected & refounded 
the cailxMlral cliiircli of RoclK^ster, appointed 
therein a ciiaptcT, oonsistlng of a dean Sc six 
prtibeiidaric^H, as well ns other functionaries, Sc 
onicem not of the chajiter, & directed that tlio 
dean should ajifioint the inferior officers ; reserving 
to iJie King, his heirs Sc succ<?shoi' 8, the right of 
nouiinatiug the dean Sc six prelwuidaries, Sc tlieir 
suc(?eH8or8, as vacancies occum‘d. CJharles I. by 
his Jett/t*rH jiatent grant^ni to A., Archdeoc^on of 
RochestiT, &• his suecesHors the first canonry or 
pr(d)end wliich after ilie date of the letters patent 
siiouid becoirie vacant, by death, resignation, etc., 
Sc that the said prelxuid or canonry should be 
iiniii'd Sc annexed to the archdeacon & his sue* 
oeasoj's. In 1639 A. was admitted to the prebend ; 
he Sc his successors, b(dng archdeacons, hod from 
that time till 1827 held that prebend, when B., 
tlie last archdeacon, died. Each of them was ! 
collated & indutded to the archdeaconry, Sc in- | 
stitutA^d Sc inducted to the prebend, separately Sc 
distinctly. When the last archdeacon died, W. 
was bishoii. Sc by him C. was collated & admitted 
to the archdeaconry. Sc also instituted to the pre- 
bend, but he luui not been inducted into either ! 
at the time of the bishop's deatli in Feb. 1827. 
On June 12, 1827, the see continuing vacant, 
another clergyman, D., was presented by the 
Ijord t^iancoHor to the prebend by letters patent ! 
under the Grt^at Seal, Sc he wiis inducted thereto ! 
on June 16, 1827. On June 27, the sc*© Ixnng still | 
vacant, George IV. granted the archdeaconry to 
C\, habendum for life, witli all profits, pre- 
eminences, etc. thereto belonging ; Sc on July 14 
following, O. was duly inducted into the arch- 
deaconry : — Held: (1) the prebend being an! 
ecclesiastjcal boneffco, Sc not a mere office, the ! 
Crown might alienate it; (2) Charles I. might 
lawfully annex it to the archdeaconry, the arch- 
deacon being a corporation sole, & also a spiritual 
person capable of discharging all the duties Sc 
exercising all the functions Kdonging to a prebend, ! 


Sc the letters patent were sufficient for the purpose 
of annexing It, though the annexation was only 
of that prebend which should first become vacant ; 
(3) 0. was entitled to the prebend, Sc not D. ; 
because an annexation once made cannot be 
severed, Sc because O. become prebend in fact, 
os well as in law, by Lis institution Sc induction 
into the archdeaconry. Sc the prior institution Sc 
induction of D. to the prebend was wholly void. — 
Kino v. Baylay (1831), 1 B. & Ad. 761 ; 9 
L. J. O. S. K. B. 131 ; 109 E. R. 909. 

Annotaliona : — As in (3) Enid, ft Aidd. II. v. Rochester 

(Doan & Chapter) (1832), 3 D. 8c AdTbb. Bcdd. A.-U. o. 

Durham (1882), 46 L. T. 16. 

839 . Effect of induction as archdeacon.] — 

R. V. Rochester (Dean Sc Chapter), No. 334, 
ante. 

840. Right of presentation in right of prebend — 
Death of prebendary before presentation — On whom 
right devolves.] — Mirehouse v. Rennell, No. 
70, ante. 

341. Profits — During vacancy — Recovery by 
new appointee.] — 28 Hen. VIII., c. 11, b. 3, gives 
the “ tithes, fruits, oblations, obventions, emolu- 
ment;8, commodities, advantages, rents, Sc all other 
whatsoever rtivenues, casualties, or profits, certain 
& uncertain, belonging to any dignity, prebend, 
or bcmjflce tlicrein mentioned, which shall accrue 
between the occurrence of a vacancy Sc a new 
appointment, to tlie appointee. 5 & 6 Will. IV., 
c. 30, directs the profits of dignities or benefices, 
without cure of souls, becoming vacant during the 
existence of a certain ecclesiastical commission, to 
bo paid to the treasurer of Qiieen Anne's Bounty, 
who is to keep an account of the r<H;eipts Sc ex- 
penses, Sc retain the balance until he shall be other- 
wise ordered ** by competent authority." By a 
subsequent statute tiie thrown is declared entitled 
to appoint, notwithstanding the existence of the 
commission in question, three persons to certain 

{ ircbends therein named. One of these appointees, 
laving duly dcimanded from the Treasurer of 
Queen Anne’s Bounty the profits received by him 
during the vacancy, bixiught an action for money 
liad Sc r<»ceive(l, to recover tliem. A special 
verdict (on a verdict found in his favour), declared 
these to be " the not prcfits of the prebend ’’ : — 
Held : a judgment for pltf. given on this verdict 
could not be sustained, because it did not dis- 
tinguish the sources from which these profits 
might arise, nor show whether they were derived 
from the corpus of the prcbend to which lie was 
individually entitled, or fi-oin sums due to liim in 
respect of his share? of the funds of the corporation 
aggi*egato, of which, as prebend, he was a member. 
— liEPTON V. Hodgson (1850), 3 11. L. Gas. 72 ; 
10 E. R. 28, H. L. ; affg. B. C. aub ^lom. Hodgson 
V. Reii'on (1845), 7 Q. B. 90, Ex. Gh. 

Armoiaiimi .‘—RM. CDcoves r. J’arfitt (1860), 6 Jur. N. S. 
805. 


342. Power of mortgage.] — A canon of 

W. gi’anted the canonry Sc the profits, etc., to 
pltfs., to secure a sum of money. So far as it 
appeared on an interlocutory application, the 
estates were vested in the corpn.. Sc the canon was 
entitled to an aliquot share of the profits. There 
was no cure of souls. Sc the only duties were 
residence within the castle, Sc attendance m the 
chapel 21 days a year : — Held : upon this state 
of circumstances, the security was valid, Sc a 
receiver of the profits was appointed. — Grenfell 
V. Windsor (Dean Sc Canons) (1840), 2 Beav. 
544 ; 48 E. B. 1292. 

AnnataHons M'Bean v. Deane (1885), 1 T. L. R. 

624. Mentd. He Mlrams. [ISill] 1 Q. B. 594. 

348 , ,] — Deft., who was on© of the 

canons of the Queen's free chapel of Bt. George 
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at Windsor demised by way of mtge. for 99 years, 
if he should so long live So continue a canon, to 
the lessor of pltf. “ All canonry of K. A. Mus- 
grave, of the Queen’s free chapel of St. George at 
Windsor, & all glebe & other lands, messuages, 
tenements, & hereditaments belonging thereto ; 
A; all & every the rights, rents, profits, etc., to the 
canonry belonging.” On ejectment brought on 
the demise of the intgee., it appeared in evidence 
that there was no property attached to any 
individual canonry, but that the whole property 
belonged to the dean & chapter, & that the surplus 
rents, after payment of ceitain expenses thereout, 
were divided equally among the dean & the other 
members of the chapter ; that all the canons had 
houses assigned to them for their residence, but 
that no particular liouse was appropriated to any 
one canonry ; that whenever a vacancy occurred 
the canons had a right of choice; of the vacant 
house according to tlieii* seniority, & that the 
house which was left after the other canons had 
made their selection, was assigned to the new 
canon. Deft, had retained possession of the saine 
house which was assigned to him upon his installa- 
tion : — Held: (1) ejectment would not lie either 
for the canonry of deft., or for the house assigned 
to him for his residence as canon ; (2) deft, was 
not estopped, by the mtge. deed, from showing 
that the house in question did not belong to the 
canonry. — D oe d. liurciiEii v, Musorave (1810), 
1 Man. & O. 025 ; 1 Scott, N. R. 451 ; 9 L. J. 0. P. 
318 ; 4 Jur. 031 ; 133 E. 11. 483. 

344. Right to residence — Whether as corpora- 
tion sole or member of corporation aggregate — 
Windsor.] — Doe d. Butcther v. Musorave, Wo. 
343, ante. 

345. Exeter.] — The canons of 

Exeter take their houses by succession, hold them 
in right of their prebends for life, repair them at 
their own expense. The chapter, as a body, 
cannot interfere with their enjoyment of their 
houses : — Held : though each canon was a meinbtT 
of the corpn. aggregate of the chapter, yet he liold 
Ills house in severalty as a corjin. sole. — F ord v. 
llARiNOTON (1809), L. K. 5 a. P. 282 ; 1 Hop. & 
Colt. 331 ; 39 L. J. C. P. 107 ; 21 L. T. 009 ; 34 
J. P. 120 ; 18 W. R. 289. 

Anmdatum :—Uentd. HarrlH r. PhlllJiis, fl Still 1 g. H. 2«7. 

Liability for dilapidations.] — aSVc No. 3($57, post. 


SuB-SEcrr. 4 . — Minor Canons and Vicarh Choral. 


340. Customary duties — Jurisdiction of tem- 
poral courts as to.l^R. v. Hereford (Dean Js 
(niAPTBR) (1897), 13 T. L. R. 374, O. A. 

350. Right to residence & appurtenances — 
Chichester.] — Where a prescriptive ecclesiastical 
coipn. of vicars choral of the cathedral of 
Chiclioster had, besides other estates in common, 
four vicarial houses with their appurtenances, 
which had always been appropriated to the 
several use & residence of tlie four vicars ; &, by 
ancient custom, upon every vacancy the vicars, 
accoi'ding to seniority, made their option of taking 
in severiUty any one of such vicarial houses with 
the appurtenances, of which option an entry was 
made in the corpn. act book & signed by the vicars : 
— Held : a new vicar having made an option, 
which was entered in the act book & signed by all, 
to take one of the vicarial houses, with certain 
appurtenances, then in the possession of H., which 
wei*e not all the appurtenances foimerly annexed 
to enjoyed with the same house by his ])rtv 
decessors therein, could not maintain an ejectment 
for the other appurtenances, such as part of the 
ancient garden which had been leased off by the 
corpn. before his appointment. For supposing 
him entitled to make an option of the entire 
jircmises, & to have it entered in the act book, as 
against the corxm. ; yet no such option having 
been made & entered in the act book according to 
the custom, he had no separate legal title to the 
j)i*emiscs in question, on which he could inainteiii 
an ejectment. — Goodtiixe d. Miu.er v. Wilson 
(1809), 11 East, 334 ; 103 E. R. 1033. 

Anmdalion : — Conid. Duo d. Biitchor v. MuKgravo (184(1), 1 

Man. & a. 02:). 

. 351. Right to share in fine on renewal of leate - 
St. Paul’s — Recovery.] — A vicar choral of Ht.J’aul’s 
Cathedral is not entitled, during his year of pro- 
bation, to share; in a fine paid on th(; ifjnewal of 
a lease by the dean & chapter t’fc vicam choral, of 
an estate which is one of the sfiurces of the emolu- 
ments enjoyed by such vicars choral. Had he 
been cntitli'd, money ha<l Ar. recciived would, it 
seems, have been the projier form of action to 
recover it, either against all the otlj(*r vicars 
choral, or ag.iirist the pittansary, tins jierson 
ent rusted with the collection Ac distribution of the 
funds. -Biioubrtdoe v. (18,52), 12 (?. H. 

335 ; 19 J.. T. O. H. 203 ; 138 E. R. 934. 

352. Liability for dilapidations — Devolution on 
death.] — G leaves v. Parfitt, No. 3d(), ante. 


346. Nature of office — Whether ’’corporation 
sole.”] — A vicar choral of the cathedral church of 
Wells is a “ corporation sole,” Ac his pei^sonal 
representative is liable to an action at the suit 
of his successor in the vicarage, for dilapidations 
of the house held by liim as such vicar choral. 
Semble : even if ho were not strictly a ” corporation 
sole,” he still has such a sole estate in the house 
as to create the liability. — Gleaves v. Parfitt 
(1860), 7 C. B. N. 8. 838 ; 29 L. J. O. P. 216 ; 
0 Jur. N. 8. 805 ; 141 E. R. 1045. 

Annoiations : — Befd. Bridgewater v. Durant (IKGl). 11 
C. B. N. S. 7 ; Ford V. Harington (186U), L. R. 6 C. P. 282. 

847. Appointment — Scottish episcopal minister 
— Whether valid — Compliance with formalities.] — 

Inneb V. Beddoe, Innes v. Duncombe (1897), 13 
T. L. R. 466. 

848. Suspension — On account of absence.] — 

Bouohton V. York (Dean & Chai»ter) (1716), 
cited in 2 Q. B. at pp. 10, 28 ; 3 P. D. at p. Ill ; 
3 Q. B. D. at p. 771. 

Annaiations : — Ccmsd. Combo v. Edwards (1878), 3 P. D. 
103 ; MarUn v. Mackonoctaic (1879). 49 L. J. Q. B. 0. field. 
n. V. Horefoxd (Dean &. Cliapter) (1897). 13 T. L. K. 374. 


Hun-sEcrr. 5. — Ciiai»teb Records. 

I 

353. As evidence -On question of title.] — An 

! cKtates lK)ok of the Dean & Chapter of Ht. Paurs, 
over one ijundred years old, was admitted in 
evidence on a question of title but commented on 
! in respc;ct of alterations made therein in another 
j handwriting from that of the hNrx>k. — Ivy’s 
I (LiADY) 1’rial, Mossam V. Ivy (1684), 10 State 
' Tr. 655. 

I Annolitiirm : — field. Darby e. Ouxeley (18.70), 2 Jur. N, H, 
I 497. . 

j 354. Of reputation.] — A book kept in the 

chapter house of the Dean Afc Cliapter of Sarum, 
purporting to contain copies of leases minted by 
the dean L chapter, is, os a public book, evidence 
of thus<; leases for the puiqiose of reputation, with- 
out pro<if of possession under the leases. — Coombs 
V. CoETtiEB & Wheeler (1829), Mood. Ac M. .398, 
N. P. 
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Sect. 7.— constitution OF THE CHURCH 
INTO PARISHES. 

SuB-REcrr. 1 . — ^Thb Parish. 

A. In General, 

855. What constitutes — Within Church Build- 
ing Act, 1818 (c. 45), s. 59.] — (1) The town^p of 
B. was a populous district situated within the 
parish of W., had constables of its own, & main- 
t^iinod its own poor. It had, from ttoe im- 
memorial, chapel wardens & a chapel of its own. 
Divine service was performed, & the sacraments 
of the church administered, in the chapel, the 
repairs of which were paid for by the township. 

It had had its own burial ground from the year 
1727 ; but, until then, it had had none but that 
of W. : down to 1740, but not later, the, town- 

ship made payments to the clergy of W. church 
in respect of burials at. B. There was evidence 
of iiaymenis made from 1727 to 1740, to the 
clergy of W. for churchings at B. Oliapel ; & of 
marriages having be<‘n cedebraied there by license 
& banns from 100.5 to 17.54, but not afterwards 
till 1848, when the cdiapel was licensed under the 
llegistration Act, 1880 (c. 85). 'J'hei*c*. was also 
evidence of payments made, fixim time 1 a j time 
by B. to the chiirchwardi^ns of W., on accjount of 
W. church, beginning in 1089 & ending in 17.52 : j 
which payments were sometimes enter<*d in | 
account ns “ hivi<‘S ” : — UvM : th<*se facts did not i 
show B. to be a parish, within the ab<»ve Act. 

(2) chapel of B. being insullicient for 

the accommodation of its inhabitants, they, in 
vi'stry, ii'HoIvikI that a grant offeri^d tA» them by 
the S<)ctety for Pnimoting the Bnlargemont., (‘tc., | 
of (liurclu'S ^ ('Impels should be acceptAHl, in, 
that t.he chapid should be tmlarged according to j 
tluj society’s plans, “ any deliciericy in the expensi? 
to bo made up by the? sale ” of ceidain i»rivatt* 
pews, “ A- by ratA*s under the Act. of J^irliani<*nt.” 
TJiey also ifsoJv'ed Ui pedifiou the ('ami’s, for ; 
Building New Clumdies to erect a new' church in 
the tAiW'nship ; iV tla* petition was presented, 
stating t.h(* iimbiliiy of t.he inhabitants to build 
a chuivli, & that, the enlargement, now agrt^ed 
u})on, would require a rate of 1«. in the pound for 
live yeai*H, whicli they ha«l pledged for that pur- 
pose. M'he cl I apel wardens then borrowed of an 
individual £990, on tlie security of the existing A' 
futui’O rates, for the purpose of the enlargement. 
On nmndamua tA» ii’pay the £900 ; return, that tin* 
sum was not bori-owed with t.h<* consf’iit. of the 
vi’stry within the meaning of the above Act: — 
llvUi : the writ- could not be enforced, the 
ivBolutions of vest ry not being a consent to the. 
boriowing of money within tin* alaive Act. — U. r. 
\VuxiM (1850), 19 (^. H. 1 ; 117 B. B. 775 ; sub 
nom, B. V, Bii>4T(^n (('hai*kl AVaiioens), 20 
h, J. M. O. 98 ; 19 h, T. O. SS. 2S() ; 15 Jur. 509. 

Whether chapelry part of parish.] — See 

No. 877, post, 

356. Parish church— Privileged to have bells.] — 

A parish church is privileged to have bells.— 
Soi.TAr V, De Heij) (1851), 2 Sim. N. S. 183 ; 21 
L. J. Ch. 158 ; 19 Jur. 329 ; 91 K. B. 291, 

: — Mentd. ll. r. LiHtcr & Higics (185tt), Dcarn. & 

It. 20U; Cnimp r. (1807), L. IL 3 Kq. 4 09 ; 

Walker r. Jirewster (1807), L. 11. H Eq. 25; A.-G. t>. 

('aiubrid^) UaiHumerH Gan Co. (1808). 4 t’h. App. 71 ; 

Gort r. Clark (1808). 10 W. H. S09 ; Iiichbald r. UobUiHun. 

InnUbald v. Itarriiitrton (1808), 20 L. T. 109 ; llarriRou r. 

Gtwd (1871), 24 L. T. 2(t:i ; Uoakoll v. Whitworth (1871), 

19 W. 11. 804 ; Oauiit r. Fyniioy U872), 8 Ch. App. 8 ; 

Winter r. Itakor (1887), 3 T. L. K. 609. 

B, Boundaries, 

357. Extra-parochial places — Ancient cathe- 
drals.] — The sites &> areas of ancient cathedrals, 


colleges & Inns of (3ourt are extra-parochial. — 

V. Peterborough JJ. (1783), Cald. Mag. Cas. 238. 

358. Presumption from age.] — 

Braith WAITE V. Hook, No. 317, ante. 

859 . Colleges.] — R. v. Peterborough JJ., 

No. .357, ante. 

360. Inns of Court.]— R. v. Peter- 

borough JJ., No. 357, ante. 

361. Presumption from long acquiescence 

in exclusion from parish.] — The occupiers of houses 
in Serjeant’s Inn, Fleet Street, are not liable to 
pay poor’s rates to the parish of St. Dunstan in 
the West. 

Wiien a parish lias for several hundred years 
acquiesced in the notion, that a particular place 
is not within it, a very strong case should be made 
out, beforci a jury can be called upon to find that 
such place is within the parish (Best, C.J.). — 
King v. Butteuworth (1820), 2 C. & I’. 391, 
N. P. 

Delimitation of — By statutory authority.]— <Srcc 

Boundaries, Vol. VII., pp. 299-268, Nos. 15, 19, 
20-24, 

By Judicial authority.]— iS'cc Boundaries, 

Vol. Vll., pp. 270-272, Nos. 38, 48, 49. 

Evidence of.] — See- Boundaries, Vol. VII., pp. 
299, 818, Nos. 12, 832. 

Admissibility — Reputation.] — See 

Boundaries, Vol. VII., pp. 814, 315, Nos. 385, 
88S, 849, .351. 

Public documents, etc.] '-See Bound- 
aries, Vol. VU., pp. 819, 818, Noh. .394, 897, 
879, 389, 889. 

----Private documents.] — See Bound- 

AIHES, A'ol. Vll., i)p. 819, 820, Nos. 899, 404, 
409. 

! Perambulations.] —>SVr Boundaries, Vol. VJI., 

! p. 821, Nos. 418 -41.5. 417, 418. 

Boundary plates— Presumption arising from.] — 
i *SVr Bound ARIES, Vol. \TJ., p. 280, No. 118. 

I Duty to maintain.]- -Ncr Boundaries, \’o1, V’JI., 

I p. 28 1, No. JIO. 

; C, Notices. 

I 362. Publication— Sumciency At principal door 
I of church.] — (1) In the township of ’J\ wh(*ro was 
i an ancient chaptd, a new’ church w’lis built «fc 
I consei’ratod in 1882, since which period divine 
j service had bei’ti regidarly jierfoimed on Sunday’s 
in tlie new chiireli, thougli parish meetings con- 
I tinned to be held in the cliai>el, w’hert^ christtmings 
1 A burials wore also occasionally perfomied : — 

' Held: (1) the new cluirch, being the church de 
i facto of the place, it was a sutheient publication 
* of a poor raBi if tlui notice* required by Parish 
I NotU’es Act, 1887 (c. 15) woiv allixed at or near 
1 the door thereof, A- not at that of the chapel ; 
j (2) it was a sufTlcitmt publication if tlie notice w’ore 
aJTixed to the principal door only of the church. 

! (8) In tlie same; jilace a room was hired for a 

; BchcKilhousc?, in wdiich diNine service w'as i*egularly 
i colebratod on Sunday's according to the rites of 
j the (3iurch of Fingland : — Held: it was not 
I necessary to aflix any notice on the door of the 
i schcKd. — Ormerod r.'PiiADWicK (1847), 19 M. A 
] W. 397 ; 2 New Mag. ('as. 55 ; 2 New Seas. Cas. 

; 997 ; 19 L. J. M. O. 148 ; 8 J.. T. O. S. 343 ; 11 
J. P. 138 ; 153 E. K. 1321. 

1 Antutitiiions : — As to (2) FoUd. R* r. Salop JJ. (1864), 5 
New Hep. 172. OeneraPy, Meotd. K. r. ShipiJorbottoni 
I (1S47), 2 New 8c«8. Cas. 641 ; Hamsbottom t?. Duckworth 
, (1847), 1 Kxch. .506 ; U. r. l»restou (1848), 12 Q. B. 816 ; 

' IL V. Mills (1861). 17 L. T. O. S. 164 ; It, v, Stretttcld & 

I Dixon (1S63), 32 L. J. M. C. 236. 

I 363. Parish divided into several districts — 

‘ Each with own chapel— Notice of poor rate.]-— 

' Where a parish has several districts, each having its 
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own chapel, & separately maintaining its own 
poor, notice on the chapel door of that district 
alone for which the poor mte is made is sullicient 
publication within Parish Notices Act, 1837 
(c. 45), s. 2. — K. r. Wokcestershire JJ. (1840), 
Arn. & H. 80 ; 4 Per. & Dav. 440 ; 10 L. J. M. 0. 
12 ; 5 J. P. 177. 

364 . Township with ancient chapel & new 

church.] — Obmeiiod v, Chadwick, No. 302, ante, 

365. Highway parish part of larger poor 

law parish — ^No parish church in highway parish.] — 

H., in Warwickshire, is a parish witiiin Highway 
Act, 1835 (c. 50), but for poor law & ecclesiastical 
purposes is not a parish but is included in the 
parish of K. There w'as no consecrated church 
or chapel of the Church of England in H., but only 
a schoolroom licensed for divine service & a 
Wesleyan cliapel. The parish church of K. was 
three miles fi*om U. A highway rat-e for U. 
having been duly allowed by justices was published 
by a notice ailixed to the doors of the schoolroom 
& of the Wesleyan Chapel in H., & not by a notice 
on the parisii church of K. : —Held : that such 
notice was a sullicient publication of the rate 
within sect. 27 of the above Act. — K. r. Wolfer- 
STAN, [1803J 2 Q. B. 451 ; 02 L. J. M. V. 148 ; 
09 J.. T. 429 ; 58 J. P. 133 ; 12 W. U. 170 ; 37 
Sol. Jo. 718 ; 5 R. 501. 

Annotation : — Bold. Hoosoii v. Derby OvorHCcrs (lD0:i)» 80 

L. T. 17. 

366. At schoolroom hired & used for 

church service — Whether necessary.] — Okmekod 
t'. Chadwick, No. 302, ante, 

J). Distinct and Separate Parishes, 

367. Creation — Under Church Building Acts, 
1818 (c. 45), & 1819 (c. 134)-«Enrolment of 
boundaries.] — In the year 1823, a ijieco of ground in 
the parish of M., lAUcester, was purcliased by 
subscription of the inhabitants, At conveyed to 
the C’omrs. for Building New Churches, who 
erecUid a chapel on i)art of it & inclostid the 
remainder for a burial grcnind. In 1827, the 
chapel A burial ground wcjrc* const !cratc*d. in 
1828 an Ord. in Council was made At ]uiblished, 
whereby, after reciting sect. 10 of (’liundi Building 
Act, 1818 (c. 45), which empowers the comrs. 
to divide populous parishes into two or more 
distinct At st^parate parishes ; also reciting s(H;t. 21 
of that Act, whicli empowers the comm U) divide 
populous pfirishos into ecclesiastical districts ; 
also reciting that the comrs. had made a repre- 
sentation to the Crown respcicting tiie increase 
t>f population At insullicient CUiurch accommoda- 
tion in the parish ; also reciting that it api)eared 
to the comm, expedient that an ecclesiastical 
district should be assigned to the new chap<!l 
under Church Building Act, 1819 (c. 131); At 
that the consent of tlie bishop liad b(!f;n i^btiiined : 
His Majesty ordered that the proposed division 
should be made At effected according to the pro- 
visions of the Acts. The boundaries of thci 
district were duly enrolled under Church Building 
Act, 1810 (c. 143), 8. 22. No Ord. in Council 
was made respecting the iierformancci of the 
offices of the Church in the said chaiiel, or the 
appropriation of the fees payable in rospect thereof, 
nor did the comrs. make any order as U> wlaither 
the fees for burials, etc. were to be res^Tved Ui 
the incumbent of the parish, or assigned to the 
curate of the chapel, or whether burials, etc. 
should be perfonned in such chapel. In the year 
1818, the corpn. of Leicester established a cemetery 
within the borough, under a local Act, by which 
the burial service over deceased persons removed 


for interment in the cemetery was to bo per- 
formed by, & the fees paid to the inciunbent who 
might have been required to perform the service, 
Ac would have been entitled to the fees, if the 
interment had taken place in his parish or eccle- 
siastical district: — Held: the Ord. in Council 
was made under Church Building Act, 1818 (c. 45), 
s. 21, Ac not under Church Building Act, 1819 
(c. 143), 8. 10 ; Ac that, upon enrolment of the 
boundaries, the chapolry became a separate 
district parish for all ecclesiastical purposes; 
after the death of the then incumbent of the 
original pariah, the curate of the district parish 
was entitled to the fees for burial, both m liis 
p(U*isl\ Ac in nsspect of deceased persons removed 
therefrom for interment in the cemetery. — 
Edgell V . Buunauy (1853), 8 Exch. 788 ; 23 
i L. J. Ex. 05 ; 21 L. T. O. S. 144 ; 17 J. P. 520 ; 
155 E. R. 1571. 

AnnoUUion : — Rsld. lloborts v. Ault<ou (1857), 2 H. & N. 432. 

363. ,J — TUCKNESS V. AjiEXANDER, 

No. 3752, post. 

369. ,] — In 1851, the churoh of T. 

was built Ac consecrated, Ac in 1852 a district was 
assigned to it by Ord. in Council, as a chapel of 
ciise under (Church Building Act, 1818 (c. 45), Ac 
Church Building Act, 1819 (c. 134), s. 10, out of 
the ancient parish of W. At that time dctceased 
iidiabitants were all buried in the parish church- 
yard. By the Act of Consecration Ac Ord. in 
Council authority was given to perform bax)tisms, 
marriages, Ac burials in tlm new churoh, Ac the 
fees were to be reetjiv<}d by the incumbent of the 
district •.—-Held : the district of T. became a 
distinct Ac new parish in 1850 under New Parishes 
Ac^t, 1850 (c. 104), H. 14, Ac was a “ new parish 
within Burial Act, 1857 (c. 81), s. 5. — Cronshaw 
V, WiiiAN Buriai. Board (1873), L. li, 8 Q. B. 
217 ; 42 L. J. Q. B. 137 ; 28 L. T. 283, Ex. Cli. 

Annotatiom : — ^Folld. lIurriH v, Luriibuih Hurlal Hoard 

(1H83), 47 .r. P. 501. Refd. Haig v. Harlmv, Uv. 81. Mary, 

iHlinglon, Burial Fot*H (LK9L), Trlsi. Ill), 

370. Evidence - Separate churches —Lands In- 
termixed.] — Two parishes, tlas lands of wliicii 
were intermixed, had each a sepiirato church, 
with one patron Ac onci incumbent, who celebrated 
divine service in each church once <iach Hiinday 
morning or ev(»nmg altfn’mitely, Ac chriskmod the 
children in eitlmr irrespective of the residence 
the parents. Thens was also one parish clerk, 
on(^ communion plaki. As one burial ground. There 

! ha<l always heftii ovei*8ec;i^, churchwardens, Ac 
' surveyors of highways appointed for <jach parish 
' separately, but the sarne poor rate? in amount liad 
' always been iissessed in both parishes, Ac, when 
; collectc^d, the amount was thrown into one fund, 

! Ac applhid to the poor of both parishes itidis- 
j crirniriately : ““//c/d ; the preponderaQ(;e of evi- 
I d(ince was in favour of these being distinct Ac 
I separattj parishes, Ac, thei*efore, a joint apf)ointment 
of overseers for the united parishes was invalid.— 
R. V . Tomblkhon (1803), 1 New Rep. 521 ; 27 
' J. P. 150. 

371. Effect of division of existing parish — On 
! right to choose churchwardens — Private Act.] — As 

a rult!, (•xisting cusUjrns or rights arc* not to be 
. taken away by mere general words in an Act of 
: J Parliament. But without words esr>ecially abro- 
I gating thcjrn, they may be abrogated by plain 
I dircMdioriH to do sornettdng which is wholly in- 
’ consisUmt with tiiern. And this may be the case 
' though the Act is a private Act of Parliament, Ac 
though the particular custom may liave been 
i confirmed, yeaiu before^, by a verdict m a ct. of law. 
j A parish consisted of four townships or iiamlets, 

I D., W., M., & B. L>. contained the parish church, 
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Sect. 7 , — ConsiUuiion of the Church into j^ctTishea ; 

Svb^aect, 1, D., E., F . & G^] 

& gave the name to the whole parish. One of the 
churchwardens of D. was appointed by the rector, 
the other was elected by the parishioners. The 
two persons who, in the township or hamlet of M., 
performed the various duties of churchwardens 
& overseers, were elected by the inhabitants of M., 
which hamlet raised & administered its rates quite 
independentl}r of D., & the churchwardens of D. 
pi*oper never interfered; & this custom of election 
in M. by the inhabitants, had been conhrmod by 
a verdict in a ct. of law many years ago. A private 
Act of Parliament was passed creatii^ D. A; W. 
into one parish, M. into another. A; B. into a third. 
Tiie Act contained a provision that when the three 
parishes had been constituted, the churchwardens 
of each should be chosen as those of D. had been 
chosen & appointed : — Held : though there were 
no paiticular words in the Act expressly putting 
an end to the custom of the inhabitants of the 
hamlet of M. electii^ the churchwardens, there 
wci*e words clearly directing something else to be 
done entirely inconsistent with that custom, 
wliich, therefow^, on M.*s being constituted a 

S ai*ish, ceased, A thtj rector of the new parish of 
L. became entitled, as tiie rector of 1). had always 
been, to appoint one of the churchwardens, while 
the other was elected by tlie parishioners at large, 
for that the Act had made D. the model on which 
the newly created parishes were formed, A were 
to be governed. — O reen v. It. (1870), 1 App. Oas. 
513 ; 35 L. T. 495 ; 41 J. P. 190, H. I.. ; revag. 
H. 0. auh nom, ll. v. Gheen (1874), 31 L. T. 513, 
Ex. Gh. 

A\ Cotiaolidated OhapelricH, 

372. Formation- -By Order In Council — Whether 
enrolment in Chancery of name, boundaries, etc., 
necessary.] — The formation of a district or chapelry 
on tlie requisition of the Ecclesiastical Comrs., by 
an Ord. in Council, under Church Building Act, 
1845 (c. 70), 8. 9, is valid, without any enrolment 
in Cham^ery of the namc«, boundaries, etc., as 
Inquired by Church Building Act, 1819 (c. 134), 
s. 0. — U. r. South Weaj^ OvEiiSEEits (1804), 5 
B. A S. 391 ; 1 New Itep. 323 ; 33 U J. M. O, 
193 ; 10 J.. T. 498 ; 28 J. l\ 708 ; 10 Jur. N. S. 
1009 ; 12 W. U. 873 ; 122 E. H. 870. 

373. Effect of — Assimilation to district 

chapelry.] — (1) Consolidated chapelrics A district 
chapelries, though differing in origin, ore, when 
once formed, precisely similar in character. 

(2) Consolidated chapelries ore within New 
Parishes Act, 1850 (c. 104), s. 14. 

(3) Where an ecclesiastical district has been 
formed out of several parislies, the incumbent of 
the chapelry in the new district will not be entiUod 
to the foes of marriages, etc. witliin sect. 12 of I 
above Act until after the next avoidance, or the I 
I'olinquisliment of fees bv the incumbents of all 
the parislies out of which the chapelry has been 
formed. The incumbent of two parishes from 
which portions were taken in order to form a con- 
solidated chapelry, appeared to have made no 
formal resignation of fees accruing in respect of 
such portions of the cliapelry, but stated that 
when they jmve up the right to the parish they 
considered that they had given up everything : — 
Held : there was sumciont evidence of a relinquish- 
ment of such fees within the sect. 

(4) A deft-, is not bound to appeal from nii inter- 
locutory decree, though ho might so have raised 
the whole question at issue. — J onkb v. Gouqu 
(1805), 3 Moo. P. C. 0. K. H. 1 ; 12 L. T. 81 ; 29 


J. P. 196 5 11 Jut. N. S. 261 ; 13 W. B. 609 ; 10 
E. B. 1 ; 8vb nom. Gouqh v. Jones, 5 New Bep. 
881, P. O. ; affg. S. C. sub nom. Gough A Cabt- 
vmiGHT V. Jones (1863), 9 L, T. 010 ; previous 
proceedings^ sub nom. Gough A Cabtwbight v. 
Jones (1802), 7 L. T. 666. 

Annotation: — Ao to (2) Befd. Cronshaw v. Wigan Burial 

Board (1873), L. R. 8 Q. B. 217. 

374. Whether within New Parishes 

Act, 1856 (c. 104), s. 16 .] — Jones v. Gough, No. 
373, ante. 

See, generally. Sub-sect. 1, G., post. 

876 , Right of Inhabitants to choose 

churchwardens in original parish.] — Contiguous 
portions of parishes of B. A S. formed into a 
consolidated chapelry for all ecclesiastical pur- 
oses, A assigned to the consecrated church of 
t. J . : — Held : those ratepayers residing within 
that part of the parish of B. lying within the con- 
solidated chapelry, had a right to vote in the 
election of churchwardens for the ancient parish 
of B.— Newman v. King (1870), 34 J. P. 368. 

See, generally, Sub-sect. 0, D., post. 

Right of incumbent to fees.] — See Part VII., 
Sect. 10, sub-sect. 1, post. 

P. District Chapelries. 

376. Whether messuage within — Admissibility 
of evidence.] — Upon an issue whether a certain 
messuage is situated within a chapelry, a person 
who occupies rateable property within the chapidry 
is a competent witness to prove that it is. — 
Marsden V. Stansfield (i828), 7 B. A C. 815 ; 
1 Man. A By. K. B. 009 ; 1 Man. A By. M. C. 
358 ; 0 L. J. O. S. K. B 159 ; 108 E. B. 927. 
Annotationa: — Mentd. Doo d. Hobbs v. Ceckell (1836), 4 

Ad. 6c Kl. 478 ; Wormald v. Mackintosh (1840), 6 My. A 

Cr. 6 : li. V. Addorbi.ry East (1843), Uav. A Mcr. 324 ; 

R, t>. Martin (1848), 6 State Tr. N. S. 026. 

377. Whether part of parish — Evidence.] — A 
chapelry may foi*m part of a parish although the 
inhabitants of the chapelry have never been 
assessed for church rates or repairs, or taken any 
part in the election of churcdiwardens of the 
parish church, A <ilthough owing to the magnitude 
of the parish the chapelry has always aijpointed 
separate overseers A levied separate poor rates 
under Poor Relief Act, 1062 (c. 12). The fact 
that the vicar of the parish receives the vicarial 
tithe of tlie chapelry A that residents in the 
chapelry are in the habit of being married at the 
parish church is almost conclusive evidence that 
the chapelry is part of the parisli . — He Handbach 
School A Aijhshouse Foundation, A.-G. v. 
Okewe (Eakl), flOOlJ 2 Ch. 317 ; 70 L. J. Ch. 
004 ; 84 L. T. 816 ; 40 W. B. 047. 

378. Annexation of endowment.] — 

Hughes v. Denton, No. 3444, post. 

379. Creation — Authority of Ecclesiastical Com- 
missioners.] — Tucknkss V. Alexander, No. 3752, 
post, 

880. Constitution as new parish — Effect of — 
On identity.]— Hughes v. Denton, No. 3444, 
post. 

881. By Order in Council under Church 

BuUdlng Act, 1889 (c. 49)— Original parish regu- 
lated by local Act— Whether vaUd.]— The r^e of 
construction, that a general Act of Parliament 
does not repeal or affect a prior special Act of 

I Parliament witliout express words of reference, 
applies to the Church Building Acts. 

(1 ) Where a local Act remilated the ecclesiastical 
arrangements of the parish of 8t. Pancras : — 
Held : not to be affected by above Act. 

(2) An Ord. in Coimcil, purporting, under 
sect. 3 of the latter, with the consent of the 
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bishop alone, upon the representation of the 
Ecoleshustical Oomrs., to order the assignment of 
a district to a parochial c^pel built under the 
former Act ; — Held : ultra vires, 

(3) The insertion in a ^neral Act of Parliament 
of a saving clause, providing, that the Act shall 
not apply to a special case which had previously 
been regulated by a special Act of Parliament 
not otherwise referred to, will not prevent the 
application of the rule of construction mentioned 
above. 

(4) The incumbent of a district parish created 
such by a private Act of Parliament, will not be 
allowed to restrain the incumbent of the mother 
church from publishing banns & celebrating 
marriages between persons resident in the district 
parish, nor from receiving ecclesiastical dues. — 
h’lTZGEiiALD V, CuAMPNEYS (1801), 2 John. & II. 
31 ; 30 li. J. Ch. 777 ; 6 L. T. 233 ; 7 Jur. N. 8. 
1000 ; 9 W. B. 850 : 70 E. B. 958. 

Annalatwns As to (4) Befd. Tucknoss v, Alexander (186;0. 

2 Drew. & Sm. 614. Orsncrally, Retd. Stewart r. West 
Derby Durlal Board (1886), 34 Ch. D. 314. Mentd. 
Tho™ V. Adaraa (1871), L. R. 6 C. P. 125 : Gamett v, 
Bradley (1878), 3 App. Caa. 944 ; lie Smith’s Estate, 
Clemente v. Word (1887), 3.5 Ch. D. 589 ; Baird v, Tun- 
bridge Wolls Corpn.. [18941 2 Q. B. 807 ; Hornsey District 
Council V, Smith, [1897] 1 Ch. 843 : K. r. IjocoI Govern- 
ment Board, Kx p. South Stonenam Union, [1908 J 2 
K. B. 368 ; Jenkins v. G. C. Ry., [1912] 1 K. B. 1. 

382, Effect on prior trust deed — Con- 


struction of Order in Council.J — By a deed of 1840 
a certain chapel was vested m trustees, upon trust 
to permit same to be used as a chapel of ease, 
dependent upon the parisii church, & to permit 
the vicar for the time being or las curates to 
officiate as ministers thereof, & to allow the vicar 
& churchwardens to let the pews, &; to permit the 
churchwardens to receive the pew rents & other 
emoluments for the benefit of the vicar, after 
paying the necessary expenses ; & the vicar & 
churchwardens were authorisc^d to appoint the 
clerk, pew openers & other officers of the chapel. 

By an Ord. in Council, dated Oct. 1800, the chapel 

was constituted a district chapelry, & it was . . _ 

ordered that marriages, baptisms, etc., should be ; 18o7 (c. HI), s. 5. — llAiiitis v, Lambeth 

solemnised & performed in the chapel, & that the I (1883), 47 J. P. 501, D. C. 

fees should belong to the ministor of such chapel ! 386, Distinguished from district constituted 

for the time being, subject to a proviso that so I '**'^®*’ Church Building Act, 1831 (c. 38).] — By 
long as the existing vicar remained vicar the foes ! above Act, two churchwardens are to 

sliould be paid to him, but the Ord. did not ; api>ointed for every church or ciiapel built 

mention or alTect to deal with the pew nmts : — 

Held : (1) the effect of the Old. in Council was to 
withdraw the chapel fixjm all the purposes in- 
cluded in the trust deed ; (2) to constitute the 
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entitled as of right to the ^ " 
the district chapelry as possession — How 

original parish, whose appvthe churchwardens to 
to the creation of the distadetSp .vestry dork was 
a case, the bishop may, imder 19" ^ 
s. 14, award compensation to the»ns [the vestry 
lieu of fees. — -TL uispstejad Parish ^HRy bring an 
Case, Re Langmead (1876), Trist. 64.^*!H»OBOuaH, 
Right of Incumbent to fees.] — See m- 
Sect. 10, sub-sect. 1, posL 

Mi the 

O, New Parishes, 

884. Creation.] — Cronshaw v, Wigan Buria^ 
Board, No. 369, ante, 

1 885. .] — The ancient parish of St. Mary 

comprised, inter alia, the district parish of St. 
Mark, attached to the district church of which 
was a churdiyard wherein the remains of the 
inliabitants of St. Mark were interred. In 1852 
a burial board was formed for the whole of the 
parish of St. Mary, & in 1863 the churchyard of 
the district parish of St. Mark w«is closed by 
order of the Secretary of State, & the remains of 
the inhabitants of St. Mai‘k*8 were thenceforth 
interred in tlio burial ground provided by the 
burial board of St. Mary. Sudi burial ground 
was coimecrated in 1864, & from that time became 
the burial groiind of St. Mary. In 1875 a church 
c^led St. James was built & consecrated in the 
district parish of St. Mark, & a district, part of 
the district parish of St. Mark, Assigned to it by 
Ord. in Council. By the sentence of consecration 
& Ord. in Council authority was given to solemnise 
&i perform burials, etc., at the church of St. Jam(js, 
tile fees to arise therefrom to bo paid &; belong to 
the minister of such church for the time being. 
The incuinbont of St. James* having brougiit an 
action claiming to perform the burial service in 
deft«.* burial ground over tlicj bodies of the in- 
habitant of St. James* buried therein, & to receive 
the fees for such services : — Held : the district of 
St. James was a “ new parish *’ within Burial 


under thtj provisions of that Act ; one by the 
incumbent, & tlie other by the wuiters of pews. 
Marriage Act, 1836 (c. 85), s. 20, empowers the 

l»whop of a difweue, by licenHo under his hand & 

district chapelry a benefice : & (3) to denrivo tlio ' „ authorise the Molomnisation of marriaf;es 

• a- 1 ■■ ... . ... fv, n ....... .... 


vicar A churchwardens of the parish church of all 
right to receive the pew rents, or to nominate the 
officers of the church. Qu, : whether after the 
creation of the district chapelry the pews of the 
chapel could lawfully be let & the pew I'ents 
received for the bcnclit of the minister of the 
chapel.— Fitzgerald v, Fitzpatrick (1804), 4 
New Bep. 87 ; 33 L. J. Ch. 670 ; 10 L. T. 477 ; 28 
J. P. 645 ; 10 Jut. N. S. 913 ; 12 W. B. 771. 
Anr^aiUm :--‘As to (1) Reid. CblchCHter & Eubrook I<i*tat« 

Tnwteei V. Woodward, Sandgato Faculty Case (1888), 

xtiSbm loO* 

See, also. No. 373, ante, 

388. Formation undor Church Building Acte, 
1810, 1880, Sc 1858 — Distinguished from parish 
formed umto Church Building Act, 1818— Parish 
clerk's right to fees.] — A district chapelry, created 
by an Ord. in C'Ouucil, under Church Building 
Acts, 1819 (c. 134), & 1839 (c. 49), & 19 & 20 Viet., 
c. 56, is not equiv^ent to a district xiarisli created 
under Church Building Act, 1818 (c. 45), the 


in a district chapel, for persons residing witiiin 
the district. By sect. 32 the bishop may, witli 
the consent of tiie Archbishop of the province, 
revoke this license. New Parishes Act, 1843 
(c. 37), s. 16, enacts that when any church or 
chapel shall be built in any district. Sc consecrated 
tlie church or chapel of such district, tiie 
district sliall^ from Sc after such cxmsocration, bo 
A b<j deemed to be a new parish for ecclesiastical 
purposes. Sc, by sect. 17, in every such cose of 
a district so becoming a new parish, two church- 
wardens are to bo chosen for it ; one by the per- 
petual curate of the new parish Sc the other by 
the resident inhabitants having a similar qualifica- 
tion to tliat which would entitlo inliabitantB to 
vote at the election of churchwardens for the 
principal parish. New Parislies Act, 1856 (c. 104), 
8. 11, (impowers the Ecclesiastical Uomrs., upon 
tlie a{>plication of tlie incumbemt of a district 
church or chapel, with the written consont of the 
bishop of the diocese, to make an order imder 


parish clerk of such a district clmpelry is not ! their seai, authorising the publication of banns 
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Sect, 7 . — ConsiUtUim of Church into parishes: 

Sub-sect, 1, 0. d: ^0 

of matrimony & solcmnifiation therein of 

marriageB, b^tis;^^> churchings, & burials ; all 
the fees for the ^performance of which offices are 
to be payable/^ ^ bo the incumbent. 

&> by sect. 14^ wheresoever or as soon as banns of 
matrimonvyr & the solemnisation of marriages, 
churchin 0 ^» ^ baptisms, are authorised to be 
publisl^^d performed in any consecrated district 
churo^^ or chapel, such district not being at the 
tiip.^* ^he i)asHing of that Act a separate & dis- 
h^nct iiarish for ecclesiastical purposes, & the 
incumbent of which is, by such authority, entitled 
for his own benefit to the entire fees for the per- 
foimance of such offices, without any reservations 
tiiereout, such district shall become & be a separate 
& cUstinct parisli for ecclesiastical jiurposes, such 
as is contemijlated by New Parishes Act, 1843 
(c. 37), s. 15 ; tile church of the district shall be 
the church of such x>arisii ; & all the lutivisions 
of N<?w l^arishes Act, 1843 (c. 37), relative to new 
]>arishes, upon their becoming such, & to the 
mattei's A things consequent thereon, shall extend 
& apply to the said parish Sa cliurch as fully & 
elTectually as if it hod become a new parish under 
the provisions of tliat Act. The churcih of C. 
was built, & had a district assigned to it, undc^r 
Church Building Act, 1831 (c. 38). In the year 
1840^ the bishoj) of the diocese granted, under 
Marriage ..^\ct, 183(1 (c. 86), s. 2(1, his license for the 
Xiublication of banns & the solemnisation of 
marriages in the church, & for takhig the same 
fees in rcsja^ct thei-cof as were tak(»n in the motlu^r 
church by Uie minisUu* & iucumbcmt th<*reof for 
the time bemg ; t/O wiiich the fees for <diurchings, 
baptisms, & burials weit;^ afU‘i*wards adch^d. From 
tlu* consecrat ion of the church down tt> the issuing 
ol tlie writ of mandamus in the present case, two 
churchwardesns were chosen for the cliurcli in tlu^ 
manruu* dii-octc'd bv Dhurch Building Act, 1831 
((^. 38), s. 1(1 ; one by the incumbent, A the other 
by the jaw renters. Upon demurrer to the 
ii'tum to a mandamus to the incumbent of tlie 
district to conven(j a mt*et-ing of the inhabitants 
to elect a cliurchw'ai'den, the return alleging that 
t he incumbent & the pew rentei*s had the privilege 
of <*l(‘eiing tile 011111*011 wardens, At tliat sect. 15 
of New Parishes Act, 1843 (c. 37), A sect, 14 of 
Nt*w i^arishes Act, 185(1 (c. 104), were inai>plicable ; 
— livid: the ivtiirn wius good. The authority 
contemplated by New Parishes Act, 1856 (c. 104), 
s. 14, was not a revocable license by the bishop, 
but an authority under an order of the P-omrs. 
under sect. 1 1 of that Act- ; therefore the district 
was not brought within the operation of sect. 11 
of tile Act. Semble : New l*arishes Act, 1843 
(c. 37), s. 15, is inapplicable to the case of a 
district constituted, not under that Act, but under 
Uliurcdi Building Act, 1831 (c. 38), with a license 
by thi^ bishop under Marriagt^ Act, 1836 (c. 85). 

This authority, if it had been granted by the 
order of the C'onirs., would be of a permanent Hi 
iri*evocablo charat^ter ; but it has not been gi'anted, 
A >ve aro of opinion that the i*evocable authority 
or license* of tlie blsliop is not enough to bring 
this district within sect. 14 of New Pai‘ishes Act, 
1856 (c. 104) {per Our.).— B. v. Perky (1861), 3 
E. & E. 640 ; 30 L. J. Q. B. 141 ; 3 L. T. 885 ; 
25 J. P. 220 ; 7 Jur. N. S. 655 ; 0 W. K. 383 
121 E. li. 683. ’ 


PART in. SECT. 7, SUB-SECT. 1.— H. 

g. J*anah rcftistcrs — AiturndmnU — 
JttrmliciioH of vourtto order.) — Whore 
upplioutiou wati made for an order 


387. Whether place having a known & defined 
boundary ** — Local Government Act, 1858 (c. 98), 
sect. 12 — Parts of two townships each maintaining 
own poor & highways.] — A district formed for 
ecclesiastical purposes under New Parishes Act, 
1843 (c. 37), consisting of parts of two towiwhips, 
each of which townships separately maintains its 
own poor & its owm highways, was “ a place 
having a known & defined boimdary ** within 
sect. 12 of above Act, & was not a less place 
included within a greater within the meaning of 
sect. 14. Preliminary proceedings under sects. 14 
& 16 were therefore unnecessary, Hi the ffistrict 
might at once ado^it the Act, at a meeting of 
owners Hi ratepayers, convened by the church- 
wardens ; Hi an order of the Secretary of State 
confirming such adoption was valid. — K. v. 
Noktiiowram Hi Clayton (Ratepayers) (1865), 
L. B. 1 Q. B. 110 ; 7 B. & S. 110 ; 35 L. J. Q. B. 
90 ; 30 J. P. 181. 

AnwAaiionH : — Mentd. It. v. Hardy (1868), L. H. 4 Q. B. 
117 ; it. V. Local (Jlovermucnt Board (1873), L. 11. 8 
Q. B. 227. 

Rights of inhabitants — Burial.] —‘See Buriai., 
Vol. VII., p. 527, No. 74. 

H. Parish Records and Documents. 

388. Parish registers— Right of inspection.] — 
Anon. (1733), 2 Barn. K. B. 209 ; 94 E. R. 493. 

339. Duty of incumbent to make copies. | — 

Anon. (1733), 2 Biirn. K. B. 209 ; 94 E. R. 493. 

I *SVr, wm\ Births & Dcatlis Registration Act, 
1836 (c. 86), B. 35. 

390. Entries in — On whom duty lies.] — 

An entry in the registcii* book by the minister of 
the parish of ih(} baptism of a child, which had 
taken place befori; he became minister or had 
any connection wutli the parish, A of w'hich he 
received information from the p.arlsh clerk, is not 
admissible in evidence, nor is tiie private memo- 
raiuluin of Ihe fact made by llio clerk who W'as 
Xirescut at tiie baxitism. 

Registers sliould be made up i»romi)tly, & by 
tlie pei*son whoso duty it is to make tliem up. 
The regist4*r of baptism, in tliis case, iniiports to 
hoar date Fi*b. (i, 1776, but it was not made up 
till June, 1777, A tlien it was made up — not by 
the iierson wlio was minister of the x>arlsh at the 
time of the baptisiri, or by a iierson who appeared 
at that time to have any (umnection with the xmrish 
— but by one who afterwards became the minister 
of the xinrisli. It must be taken, therefore, that 
he made this entry after the death of the 
minister of tlie x>^ris]i wlio was present at the 
baptism. ... 1 think, tlierefoi*e, the register 
itself clearly ouglit not to have been i-eccived in 
evidence (Bayley, J.I.— Dob: d. Warren v. Bray 
1 (1828), 8 B. & C. 813 ; 3 Man. & Ry. K. B. 428 ; 
2 Man. Ry. M. C. 66 ; 7 L. J. O. S. K. B. 161 ; 
108 E. R. 1245. 

I Antwiaiion : — Reid. Lyell r. Keuiicily (1887), 56 L. T. 647. 

391. Time lor making.] — D ob d. 

Warren v. Bray, No. 390, ante. 

See Parochial Regist-ei's Act, 1812 (c. 146), s. 3. 

392. Custody.] — Where a rectory is in 

fact void, although one has acted as rector Si 
appointed an olliciating chaplain, this ct. will jiot 
grant a mandamus, at thr ^ustance of one of the 
chur(diwai*dens, to coinpt^ < mere w'rong doer to 
give up the i*egister boo» pf the parish to the 
churchwai*deiis, as there is , Uier remedy. When 
a benefice is full, the ino \ent is the proxier 

authorisiufirUieamcudnicntof thoentr>’ regisU'r wii« aot a publU Record, the 
us to apttet/s baptiaiu iu a ehuivh ct. could nut authorltK* the umendnicnt. 
rcprinter ol baptisms by making certain — Jbix p. Reeve (1612), C. 1*. D. 164. — 
odditiouH thereto : — Held : as such 8, AP. 
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custodian of tlio parish books ; sanblc : if void, 
the churchwardens. — Ex p. Hoi*loway (1855), 
24 L. T. O. S. 255 ; 10 J. P. Jo. 09 ; anb nonu 
R. V. CuMUflY, Ex p, Holloway, 3 W. B. 247. 

Forgery of dc damage to.1 — See Cbimixai. 

Law, Vol. XV. 

Terriers — As evidence .] — See Evidence. 

Of boundaries .] — See Boundaries, 

Vol. VII., p. 318, Nos. 379, 380. 

Vestry books .] — See Nos. 010, 020, post. 

Parish books & papers — Discovery of.] — See 
Cobpoeations, Vol. XIII., p. 424, Nos. 1455- 
1467. 

- Papers In charge of vestry clerk.] —Sec 


No. 021, post, 

As evidence of boundaries.] 

ARIES, Vol. VII., p. 318, No. 381. 


-See Bound- 


SuB-sEcrr. 2. — The Incumbent. ' 

A, In General, 1 

393. Estate in benefice- Rectory.] — Huntley | 

V, Russell, No. 37 1 0, post, \ 

394. Duties — Whether bound to preach, j - | 

Taylor v. Gay (1009), 1 Sid. 400 ; 82 E. U. 1185. i 

At archdeacon’s visitation.] — See | 

Sect. 5, sub-sect. .5, G., ante, \ 

Necessity for licence .] — Sec Part V., Sect. 2, i 

sub-sect. 4, A., post, | 

In relation to vestries .] — See Sub-sect. 4, j 

post, I 

Cure of souls.] — Part V., Sect. 8, sub- j 

sect. 2, post. ! 

Residence.]— *SVc Part V., Sect. 8, sub-sect. ' 

3, post. I 

395. Rights — Subordinated to spiritual duties.] ! 
— C71aim : that pltf. was vicar of a x>ansh ; that 
a chapel was erected within it endowed 
c:onsccrated for the administration of the sacra- 
ments the performance? of all other divine olllces 
according to the rii<?s of th<? Church of England ; 
that pltf. as such vicar was entitled to nominate 
HC' present, iV- liad nominat«.*d &> pr(?sonU‘d a clerk 
to the chapel, but another clerk had been licensed, 
instituted, A: admitted by deft, bishop on tlie 
nomination & ]>i‘esentation of c<?rtain otlior defts., 
who thereby hindered pltf. in the exercis<* of his ' 
right ; A: In? claim(*d to have Jiis right esUiblished ; 
A: deciarc?d. 1 )(‘fence of tin? last memtionod defts. : ; 
That certain frc»eholdtirs had erected the chapel 
At conveyed to the Ecclesiastical (’ornrs.. At , 
applied to them under Church Building Act, 1851 
(c. 97), to declare the right of nomination to be 
in defts. who had endowed the chapel. At that ; 
before making such declaration a copy of th<; 
axiplication was according to the? Act, sent by the 
Comi’s. to jdtf., ho being both patron At incumbent 1 
of the parish ; that if he had ceastnl to be patron | 
he stood by At knowingly allowed those? defts. to j 
endow the chapel At procure the same to be con- 
secrated in the belief entertained by tliern as he 
well knew that he was patron, At that the sending 
of such coi^y to him was in fact a sending of a copy 
both to the patron At incumbent, as required by the 
Act, At pltf. was therefore estopj[>cd from denying 
that he was patron ; At that the nght of nomination 
had been declared to be in those defts., who after- 
wards nominated. On demurrer to the allegation 
of estoppel ; — Held: (1) it was bad, because the 
rights of the vicar were not merely private but were 
accompauiod by spiritual At otlier duties in wliieh 
his parishioners were inU*rested, At he cuuhl not 
therefore waive or divest himself of those rights 
& duties by the conduct imputed to him ; (2) the 

J. — VOL. XIX. 


clahn was bad, inasmuch as it did not allege that 
the chapel was a chapel of case, or otherwise show 
any right in the vicar to nominate and present a 
clerk to it. . ^ 

(3) Defts. claiming relief over agamst the 
Ecclesiastical Comrs. served upon them a notice 
under R. S. C., Ord. Itt. r. 18. They entered ^ 
appearance under r. 20, & an order was afterwards 
made at chambers, under r. 21, that they should 
be at liberty to appear At defend this action so far 
as related to the question whether all thin^ 
required to be done by them, in order to enable 
them as against plt-f. l-o make a valid decimation 
of the right of nomination At to vest that right in 
defts., were, done by them, Ac tliat they should be 
bound by the linding upon that question. The 
pltf. then obtained an order on the Ecclesiastical 
Cknnmissionors for discovery of documents ; — 
Held : the thii*d parties having appeared in the 
action to litigate with pltf., ho was entitled to 
discovery from them, Ac the order for it was rip^ht. 

The vic?ar of a parish as sucli, lias only the right 
to present tD a iniblic consecrated chapel within 
his iiarish, when sucli cliapel is a cliapel of eases 
though lie lias the riglit to forbid any pex^son to 
ofllciaU? within liis parisli without his consent, 
unless he has been deprived of such right by some 
statute or some arrangement, binding on the bishop 
of his diocese, the patron of the mother c]iui*ch, Ac 
the patron thereof. -MauAllister v. Rochester 
(Bp.) (1880), 5 C. P. D. 194 ; 49 L. J. Q. B, 114, 
413 ; 42 L. T. 22, 481 ; 28 W. R. 584, I). 0. 
Aiinotallom to (3) Distd. Molloy v. Kilty (1880), 15 

Ch, 1). Folld. Edoii V. Woardttlo 


Iron & Coal Cn. 

(1*887), Cli. 1>. 225. Retd. Pillcru. IIoUcHh ( 1882), 21 

Ch. 1). 108. 

396. Consistent with those of parishioners.] 

—The incumbent has only sikjIi rights (is are 
consistent Ac co-equal with tin? ilglit-s of the 
parishioners (IjORD CoiduiUDaE, (\J.). 

No one can lawfully read a service over a 
corpse in a churchyard, Ac for this purpose the con- 
secrated portion of a C(?metery is tin? same tiling 
as a churchyard, unless Jit? is the incumbent or 
SOUK? clergyman duly authorised by him . • • 
speaking generally, no clergyman can pcTform 
sacwMl riU‘S in the parish of ariotlun* clergyman 
without the consent of the incumbent. ,* to do so 
would be an ecclesiastical offence (Loud (>ole- 
RIDUE, C.J.). 

(Consecration is effected by the doercio of a com- 
petent ecclesiastical ct., that is to say, the net or 
senUmce of consecration, signed by the bishops, 
s(‘tting aside? the gwmnd or building in smros wms 
(Lord (Jolekidok, C. J.).— Wood v. JIeadingley- 
(!UM-Burley Burial Board, [1392] 1 Q. B. 713 ; 
9(5 L. T. 90 ; 50 J. P. 320 ; 40 W. R. 390 j 8 
T. L. R. 217 ; 30 Sol. Jo. 201, D. C. 

AnnottUums : — Mentd. WllllaniH v. I3rlt.oii Ferry Burial 

Hoard. 11205] 2 K. H. 505 ; .Sutton v. Howdcii, 11015] 

1 Cl.. 618. 

397 . Relief from rates— Under Ecclesi- 

astical Tithe Rentcharge (Rates) Act, 1920 (c. 22), 
s. 1 (2)— How total income arising from benefice 
calculated.] — In tlie above sub-sect, the^ words 
“ total income arising from tlie benefice ” mean 
the total income arising from the benefice to the 
incumbent thereof for the time being as owner of 
the tithe rentcharge ; Ac, therefore, the incumbent 
of a benefice, in arriving at the total income arising 
therefrom to be shown in a statutory declaration 
made by him under the sub-sect., is entitled to 
deduct from the total gross revenue of the benefice 
sums paid by him to the incumbents of other 
parishes pursuant to Ords. in Council char^^ng the 
tithes Ac hereditaments of the benefice with th^ 
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Sub^seot, 2, A. & B. ja) i. <fe ii.] 

payment thereof, & a sum paid to his own pre- 
decessor pursuant to a declaration of vacancy 
directing payment thereof out of the revenue of the 
ben^ce. — K. v, Latchinodon Oversbbrs, Ex v, 
Hearn, [1022] 2 K. B. 14 ; 01 L. J. K. B. 420 ; 
126 L. T. 604 ; 86 J. P. 43 ; 20 L. G. K. 114, D. C. 

Incumbent of two benefices.] — 

See No. 2437, post. 

Fees.]— iS^cc Port VII., Sect. 10, sub-sect, 

1, post. 

As chairman of vestry meeting.] — See 

Bub-sect. 4, C. (c) ii., post. 

Nomination of churchwarden.] — See Nos. 

070-670, post. 

Whether corporation sole.] — Sec, generally, 
Corporations, Vol. XIII., p. 276, Nos. 68-60, 61. 

898. Perpetual curate.] — Whei*o a per- 

T>etual curacy is augmented from Queen Anne’s 
bounty fund the incumbent becomes, by statute, 
a corpn. capable of taking in perpetuity. The 
incum Dent of a i)c]^etuai curacy not so augmented 
took in exchange, to him A. his successors for ever, 
land of morci than 40«. annual value : — HeUl : a 
subsequent incumbent was entitled to a county 
vote in respect of this land as equitable freeholder. 
— Waixis V. Birkb (1870), L. It. 6 O. P. 222 ; 1 
Hop. & Colt. 366 ; 30 L. J. C. P. 106 ; 22 L. T. 
268 ; 34 J. P. 343 ; 18 W. R. 734. 

Sec, generally, Part V., Beet. 3, sub-sect. 4, post. 

809. Standard of conduct.] — Williams v . Hall, 
WuxiAMS V. PURLAY, No. 1462, post. 

Parish surrounding cathedral — Sub-dean of 
cathedral vicar of parish.] — Sec No. 317, ante. 

B, lUghts and IdabilUies in regard to Property. 

(a) The Church, 
i. Jn Ucneral. 

400. Nature of estate.]— It. v. March (1663), 1 
Sid. 101 ; 82 E. it. 006 ; sub nom. It. v. Larkino, 

1 Kob. 438. 

Annoiat'um: — field. Uiirlou v. llvnHou & Kerlwy (1842), 

11 L. J. Ex. 348. 

401. Possession with churchwardens.] — 

All persons ought to understand that thc^ saci'ed 
edifice of the church is under the protection of the 
ecclesiastical laws as they are administered in these 
cts. ; that the possession of the cliurch is in the 
minister A the (murchwardens ; A that no person 
has a nght to enter it when it is not open for 
divine service, except with their permission, & 
under their authority. * That pews already t‘iv*cted 
cannot bo puUeil down without the consent of the 
minister & churchwardens, unless after clause 
sliown by a faculty or licence from the ordinary 
(Sir John Nrc^oix). — Jakratt v . Steele (1820), i 
3 Philllm. 167 ; 161 E. R. 1290. 

Annotft/usui:-Ayprvd. Urimn r. l%hton (1804), 3 n. d: 8. 

1»0. Ib^. lUtchitiffR«. Coidliigloy (1808). L. K. 3 A. <c K. 

113. Ritd. (^>po r. barber (187)1). 41 L. J. M. c;. 137 ; 

8t. Micliam, boBslcihaw (lloetur. oto.) v. Pariahlouvrs ol 

8amo, 11803] P. 833 ; Loo v. Hawtror, [1808J P. 03. 

See, generally, Sub-sc^ct. 6, post, 

408. Subject to purposes to which dedi- 

cated.] — Greensladk V. Darby, No. 476, post. 

408. The site.] — A grant by a rector to an 
Individual of the exchisive ^ht of burial for 
huuself, his family, & friends, in a vault under the 
church, is a grant of an easement arising out of 
land dt camu)t> be made by parol. No action will 
lie for the disturbance of such a right against 
a K'ctor ; if it would, case not trespass would 
be the proper form. (1) Setnble : a rector has no 
power to make such a grant, even by deed. 


The freehold of the church is in the rector; but the 
rector holds the freehold subject to the jurisdiction 
of the ordinary, & for generid & public piloses, not 
for his own ; for the benefit of the parishoners at 
large, not for his own sole benefit & emolument. 
The object is, that he shall be enabled to furnish 
all his parishoners from time to time with reason- 
able A convenient space for the purposes of burial, 
& if he had the power to grant to one individual 
an exclusive ri^t of burial to an individual, not a 
parishioner, A his family such as pltf. now claims, 
that object might be defeated because the grater 
portion of the church might become appropriated 
to wealthy individuals who could afford to pay 
largely to the rector for such a privilege, to the 
actual exclusion of the poorer parishioners. 
(2) Semble : such a right cannot be granted at all, 
except by means of a faculty, to a parishioner, 
A annexed to a mansion within the paiish. In 
the case of a pew, a faculty is necessary for such 
a grant ; (3) Semble : it is equally necessary in the 
case of a tomb or vault. 

In both cases the governing principle ought to be, 
to regulate the accommodation according to tlie 
rights A wants of the imrishioners ; A a faculty 
can do no mois) than limit, in the one case the right 
of sitting, A in the other the light of burial, to 
inhabitants of the paiish. Generally in the case 
of a pew, the faculty is confined to persons in- 
habiting a particular housti within the parish, A 
if not, it is annexed to a parishioner, in the cha- 
racter of parishioner, supposing it may be so, still 
when the party removes from tlie parish, the 
exclusive privilege ceases, A the rights of other 
persons coming into the parish att^h. — ^Bryan 
V. Whistler (1828), 8 B. A C. 288 ; 2 Man. A 
Ry. K. B. 318 ; 6 L. J. O. B. K. B. 302 ; 108 
U. R. 1060. 

Anruit4iiimui : — (1) & (2) field. Tapliii r. Florcuco (1851 ), 

10 C. M. 744; A8hby r. HarriH (1868), L. R, 3 V. l\ 523 ; 

KerriBOu v. Siuith (1897), 66 L. J. Q. R. 762; North 

MauohcHter OverueerM v. WluHiaiUey, 11908] 1 K. R. 83.5. 

Generally , Xentd. Wood v, Loadbittcr (1845). 13 M. A W. 

838. 

404. .] — Redhead v. Wait, No. 1053, post. 

406. .] — GR12ENSLADE V. Darry, No. 476, 

post, 

406. Conveyance accepted by Ecclesi- 

astical Commissioners.] — By (Church Building Act, 
1845 (c. 70), 8. 13, the freehold of the site of every 
church of which the (^omrs. therein mentioned shall 
accept a conveyance under Church Building Acts, 
as to any church not yet consecrated, when the 
same shall be consecrated, shall vest in the incum- 
bent. 

Land havi^ been conveyed under above Acts 
to the Ecclesiastical Oomrs. as a site for a church, 
a church was afteru'ards erected on a part of the 
land, A the church A part only of the land were 
consecrated : — Held : upon such consecration, the 
whole of the land so conveyed to the (’omrs. 
vested in the incumbent. — IYumstead Distiuct 
Board op Works v. Ecclesiastical C’omrs. fob 
England, [1891] 2 Q. B. 361 ; 61 L. T. 830 ; 55 
J. P. 791 ; 30 W. R. 700, D. C. 

407. Th« fabric.]— The property in all that is 
attached to A forms a portion of the fabric of a 
parish church is only well laid in an indictn^ont as 
that of the person or persons who is or are in law 
the parson. — R. r. Madeley (1843), 1 L. T. O. S. 
604, 

! 408. Where beneflee a vicarage.] — In an 

i indictment under 7 A 8 Geo. 4, c 29, s. 44, for 
I stealing lead from the roof of a parisa church where 
! the beneflee is a vicara^ the lead is properly la k l 
! to be the property of the vicar. — ^R. v, Mn iea 
I 11846), 6 L.T, O. S. 485 ; 1 Cox, C. C. 351. 
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409. Custody ol koy.]— Rbohbad v. Wait, No. 
1053, post. 

410. Subject to right of access to church.] 

— (1) The minister has, in the first instance, the 
right to the possession of the kev of the church, & 
the churchwardens have only the custody of the 
church under him : if he refuses access to the church 
on fitting occasions, he will be set right on applica- 
tion to higher authorities. 

(2) Whore the office of the judge is promoted, 
the whole transaction should be fairly stated in 
the arts., in order (3) that the judge may consider 
whether he ought to allow his office to be promoted, 
& (4) that deft, ^y be enabled, without injustice 
to himself, to give an affirmative issue. — Leb r* 
Matthews (1830), 3 Hag. Eoc. 1(50 ; 102 E. R. 1119. 


Annotaliona : — As to (1) A]^. lUtokiuers t' 

Ia. R. 3 a. a K. lia.^riW. Griffin t? 

B. & S. 93 ; Evana r. Dodson (1874 

(3) Conid. R. V. Oxford Bp. (1870), 4 Q. 

411. Liability for repairs — Under Metropolitan 
BulltUng Act, 1856 (c. 122)->Whether “ owner.*’] — 

The incumbent of a district church in the Metro- 
polis, although the freehold of such church is 
vestcid in him under Church Building Acts, is not 
the “ owner ” of the church within the above Act, 
so as to bo personally liable for the expenses 
incurred by the Metropolitan Board of Works in 
respect of such church as a dangerous structure. — 
K. V. Take (1878), 4 Q. B. D. 76 ; 48 L. J. M. 0. 22 ; 
39 L. T. 606 ; 43 J. P. 302 ; fmb nom. It. v, Paut- 
niDGB A; Lee, 27 W. 11. 161, D. V. 

Annotation : — ^Kentd. Roffent’s Canal & Dock Co. v. D. C. C. 

(1909). 73 J. P. 276. 

412. Right to pew rents — Whether Interest In 
land.] — Wheitj the right to I’cccivo for Ids own 
benefit the pew rents of a church is vested in the 
vicar by virtue of his office, oven though such right 
arise merely by implication from the tenus of the 
licence of the bishop when appointing the vicar, 
the pew i*ent8 may, in such circumstances, con- 
stitute an equitable fn^ehold interest in land witldn 
Bogisiraiion Act, 1429, c. 7. 

Qu, ; whether the mere actual i*eceipt of pew 
rents by the vicar for his own use would of itself 


Cordiuglov (1868), 
. Dighlon (1804), 5 
). Trtot. 26. As to 
B. D. 523. 




be sufficient to constitute an interest in lamL — 
Vickers r. Selwyn (1903), 89 L. T. 747 ; 68 
.1. P. 9 ; 52 W. U. 153 ; 48 Sol. ,Jo. 52 ; 1 Smith, 
llcg. (7aB. 325, 1). C, 

Annotation : — ^Befd. Wolfe v. Surrey County Council C^lork, 
Rcovo V. Surrey County Council Clerk, 11905J 1 K. B. 439. 


418. Parish church erected under Church 

Building Acts — No special provisions In Order In 
Council or deed of consecration.] — Li^gal possession 
of the freehold of a church by the vicar, coupled 
with the rec<iipt of pew rents, is not sufficient to | 
create an occupation witldn Representation of I 
the People Act, 1832 (c. 45), s. 24 ; to create such 1 
an occupation, there must be actual, as well as 
legal, possession. Scmble : the fact that, in the 
case of a new parish church erected under Church 
Building Act<s, neither the Ord. in Council creating 
the new parish nor the deed of consecration of the 
church, contains the special provisions relating to 
pew rents embodied in Church Building Acts, 
does not render the collection receipt of pew 
rents by, or on behalf of, the vicar, illegal. — 
WoLPB t*. Bdbrby County Council Ci.eiik, 
Reeve v. Surrey County Council Clerk, 
[1905] 1 K. B. 439 ; 74 L. .1. K. B. 161 ; 92 L. T. 
114 ; 69 J. P. 22 ; 53 W. R. 264 ; 21 T. L. K. 153 ; 

3 L. G. R. 407 ; 1 Smith, Reg. Cas. 378, D. C. 
Annotation: — ^Diitd. North Manchester Overseers v. Win- 

staolev. 119081 1 K. B. 835. 

As to pews generally, hcc P^rt VII., Sect. 3, 
sub-sect. 9, past. 


ii. The Chancel* 

414. The site — Nature of estate ln.]~>ANON. 
(1616), 1 Brown]. 45 ; 123 E. B. 665. 

Annotation : — Consd. Griffin v. Dighton St Davies (1868), 33 

L. J. Q. B. 29. The notion that the ohanoel is part of tho 
rector’s globe, though entertained by Lord Goko, is now 
exploded (Oockburn, C. J.). 

415. .1 — The freehold of a church, 

including chancel & churchyard, is in tho rector, 
but the right to the coiporal possession is in Hie 
spiritual incumbent after induction ; St therefore 
a lav rector has not, as against tho vicai*, any right 
to the possession or control of the chancel. 

In contemplation of law, the freehold of the 
church. Si thei'cfore that of the chancel, which 
forms port of the church, as well as tho freehold 
of tho churchyard, is in tho rector, whether 
spiritual or lay ; but this naked St abstract right 
carries with it, in our judgment, no right of pos- 
session ; tho latter being in tho incumbent, who is 
responsible to the Ordinary for tho celebration of 
public worship (Cockburn, O.J.). — Oiufpin r. 
Dighton (1863), 5 B. & 8. 93 ; 2 New Hop. 270 ; 
33 Ja. j. Q. B. 29 ; 8 L. T. 500 ; 27 .1. P. 359 ; 
10 .7ur. N. S. 69 ; 11 W. R. 804 ; 122 E. K. 767 ; 
affd. (1864), 6 B. & 8. 93, 108, Ex. (^h. 

Annotations . -Retd. Fowko e. BeringUm, [1914] 2 Ch. 308. 
Mentd. Itltchlugs r. Gopdliiglov (1868), L. R. 3 A. & K. 
113 ; 8t. Michael. BasHiHhaw (itocdAir, et«.) v. ParlHhioiierH 
of Same. 11893] P. 233 ; Morlcy t'. liuucroft. 11896] P. 92. 

416. As spiritual rector —Subject to 

use of parishioners.] — (1) The lay rector is not 
entitled as of right to make a vault or aflx tablets 
in the ciiancel without leave of the Ordinary, 
nor is ho entitled to a faculty for such ])urposos 
without laying before tho Ordinary such particulars 
as will afford the vicar St ]iarishioners an 
opportunity of judging of it, & satisfy tho Owiinary 
that such vaults or tablets will not interrupt the 
parishioners in tho use Si enjoyment of the cJiaiKsel : 
nor has the vicar an absolute ve.to, though he may 
show cause against the grant of a faculty. 

Sambht : the consent of the lay rector must 
precede the leave of the Ordinary for tho con- 
struction of a vault or the erection of tablets in 
the chancel. 

(2) 'rhough the fniehold of the chancel h<? in the 
rector, lay or spiritual, tho use of it belongs to tlie 
parlshionet'H Si the Ordinary, as protector of their 
rights, must see tluit neither their pi*08ent nor 
future accommodation be unduly priMudictHl. 

(3) No fe<j to tho vicar for* r^onsent to interments 
in the chancel is due of common right ; Si any 
spocual custom to such rjftect must limit the amount, 
iC be strictly proved. — R ich v, Busjineli, (1827), 
4 Hag. Ecc. 164. 

AnnotatU»na : — As /o (1) Retd. Mofsly r. Randolph (1874). 
38 J. P. 324. As to (2) Oonid. Oriffiti t^. IJUthUm (180:i). 
2 Now Rep. 270. Apld. Nlckalln r. BrlwMNs [1892] J*. 
269. As to (3) Oonsd. NovUlo v. BrJclgcr (1874), 30 L. T. 
690. ittiwratXUf Hratd. KiiigHiiiill v. Rugg (1807). 16 
1a. T. 540 : Kellottfi. 81. JoIuTh. BiurHCOugh BrlUgu (1916). 
32 T. 1 a. K. 571. 

417. Right to construct vault — Where rector 

only.] — OoussMAKER r. London (Bi».) (1731), 2 
Wood, 359. 

418. Liability for repair8.]~-At commr)n Jaw, 
the parisldoners of every parish are l>ound to repair 
the church ; but by the canon law, the jiarson is 
obliged to do it ; A in 1 London the parishioners by 
particular custom repair botli cdiurch Si chancel ; 
though the freehold is in the; parson. Hero those 
of a chapelry may prescribe to he exempt from 
repairing the mother church, wlii;re it buries Si 
christens within itself, Si has never contributed trj 
it ; but in tiiis case it appf^ars iliat the chapel 
was only a latter erection in case Si favour of them 
of the chapelry, they having buried at the mother 

8 2 
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church till the time of Hen. 8, & then undert^k to 
contribute to the repairs of the same (Holt, 0. J.). 
—Bau. V. Cross (1088), 1 Salk. 164 ; Holt, K. B. 
138 ; 90 E. R. 976. 

Annotaiion -Comd. Craven v, Sanderson (1838), 7 Ad. & El. 
880. 

419. .] — WiLTAAMS V. Bond (1690), 2 

Vent. 238; 86 E. R. 415. 

Annotation: — Bald. Morley v. Loacroft, [1890] P. 92, 

420. .] — (1) If a suit is instituted in the 

spiritual ct. for a rate, part of which is bad, the 
ct, will grant a prohibition for the whole. 

(2) The parishioners, not the churchwardens, 
ought to assess the rate to repair the church. 

(3) The x>arish ought to repair the nave of the 
church. 

(4) The parson ought to repair the chancel. 

Qu , : whether parishioners arc bound to con- 
tribute to the ciiarge of the ornaments of the 
chancel. 

(6) When; a man libels in the spiritual ct. for 
an entire thing of a )>art of which tin; <;t. lias no 
cognisance, there sliall be a 7 >i‘ohihition for the 
whole, but whei*e he. libels for two distinct things, 
of one of which only the ct. has no cognisance, a 
prohibition <fUond , — Pense v, 1*iiouhe (169.6), 1 
Ld. Raym. 59 ; 91 K. II. 934 ; suh uom. Hawkins 
V, Rotjh, (^arth. 360 ; Holt, K. B. 139 ; stiff fwm. 
Anon., (*omb. 344 ; sub tiom. Prick v. Bouse, 12 
Mod. Rep, 83 ; stib uom. Pierce r. Prou.se, 1 
Halk. 165. 

Annotatums : — Ah to (2) Conid. OoHliiifr e. V(*Iey (isri.3), 4 
li. L. 979. Aa to (.3) FoUd. Voley v, Rurdor (1841), 
12 Ad. Ik. Ki. 2Gri. Aa to (4) Refd. Morl^'y v. Luucreft, 
ri890] P. 92. ! 

421. •] -(!) Tiie liability of an incumbr^nt 

to ronair tlie pammage house the chancel, is a 
liability at common law, Ac has not been tmlarged 
by any statute'. 

(2) The principle upon whicli that liability is 
to be ascertained in amount is, that the premises 
are to be ])ut into such a state of repair ns an out- 
going lay temont ought to U*ave his buildings, 
where he is under covenant to leave them in goo<i 
A: siilTicient n;pair. 

(3) But he is not bound to supply or maint^iin 

anything in the nature of ornament. Painting, j 
whitf;-washing, A' papering, ai*e for this purpose; 
considered as ornament ; except- where tlu' 
pidiiting be necessary to proservo exposed timber 
from d(;cay.- -W ise r, Metc’ai.fk (1830), 10 

B. & V, 299 ; 5 Man. & By. K. B. 235 ; 8 H. .1. 
O. S. K. B. 126; 109K. R. 161. 

Annotauona : — Aa to (^l) Apld. Downes r, Craig (1841), 9 
M.&; W. 190. Reid. Rirtlv. Ilelph (18:):>), 2 Atl. fk El. 77.') ; ' 
Mohoii V. Lambert (1848), 12 q, U. 795. Aa to (2) Raid. I 
Himtloy V. KubhcII (1819). 13 Q. H. ,572 ; Pell r. Addimiu I 
(18(10), 2 K. & F. 291. Generally, Refd. Martin r. Hoe . 
(1857), 7 E. & 11. 237. Mentd. Rajnnoiid r. Fitrh (1835), 

4 L. J. Kx. 45 : Jenkins r. llethnin (1855). 15 C. 11. 1G8. 

422. Where parishioners liable for decora- 

tion.] — If t-hero. be a special custom in 
a parish, that the adorning of the inside of tlie 
c'hancel of the cliuroli shall be done at- the cliarge 
of the owners & occupiers of ancient liouses, yet ! 
tliey nro not bound by such a custom both* to i 
ornament & to ropair the chancel ; for the pai*son | 
is bound to ropair of coimnon right, K the custom 
does not releime him : nor can the owners & ' 


occupiers of miDs or racks bo rated towards such 
ornaments ; for where a temporal inheritance is to 
be charged by a particular custom, the custom 
must be strictly pursued. — H awkin’s Case (1698), 
5 Mod. Rep. 389 ; 87 E. R. 723.^ 

See, now. Ecclesiastical Dilapidations Measure, 
1923 (No. 6), 8. 52. 

428. Right to chief seat.] — (1 ) A possessory 
title to a pew is sufficient agmnst a mere intruder. 
The ct. will decide upon the admissibility of a plea 
according only to the facts stated therein. 

(2) The rector is entitled to the chief seat in tlie 
chancel, unless it be proscribed for by another. — 
Spry v. Flood (1840), 2 Curt. 353 ; 4 J. P. 3. 
Annotation : — Aa to (2) Rtfd. Stllcman-Glbbanl u. Wilkinson, 

[1897] 1 Q. B. 749. 

424. Right to burial fee.] — R ich r. Bushnell, 
No. 416, ante, 

425. Control over acts of lay rector — As to 
making vault — Or fixing tablets.] — R ich v, Busu- 
NELL, No. 416, ante, 

426. Removal of ornaments.] — (1) The Ordinai'y 
has jurisdiction to authorise by faculty the affixing 
of military colours as church ornaments to tlu; 
walls of ilic chanc(;l of a palish church where it 
appears that a former rector of tlie church lias 
approved of their being placed in the chancel. 

(2) The rector of a parish church has no legal 
right witliout the sam^tion of a faculty to remove 
out of the chancel cliurch ornaments such as 
military colours, iilaced thcro witliout a faculty 
in a permanent position with the concurroncc of a 
former r(;ctor & former tdiurchwardcns. 

(3) SciMv : cimrchwardens of a paiish church 
to wliich military' colours, no longer required for 
use, have been presented, have vested in them the 
legal proiieiiy in the colotii's for tlie purjiost; of safe 
custody in all cases whero tlu; colours aro not 
affixed to the freehold. — V 'incent v, JiIyton, [ 1897J 
P, 1. 

AnmUation : — (kntraUu, Refd. fie St. Margui'ct'H, Wch(,- 

minHter, [1905] I*. 28G. 

iii. Thv livUs, 

427. Right to control ringing.| -- ; the 

churoliwaitleiis havt* no right, against the remon- 
strances of the minister ot the parish, to break into 
the belfry of the parisli crhiirch A ring the bells, 
though thero may be some very spc‘cial ticcasions 
ill which tlu*y would he jiistitied in doing so.- - 
Harrison v, Forres A Sisson (1869), 25 J. 1». 
179 ; 6 Jur. N. S. 1353. 

428. — .] — Bedhead v. Wait, No. 1053, 
ante, 

429. -- - Daunt v. C’roukkr, No. 1408, 

post, 

iv. 'fhe Organ, 

480. Refusal to allow exercise of vendor’s lien — 
Liability in trover.]- (1) A. agn*ed U> build an 
organ for B. A to lix it in t he parisli church of C’. 
for iC768 to be paid by certtiiii y early^ instalments. 
The agrtH»moiit i)rovi<l«‘<l that- in the event of the 
organ being complet'd A (Tecti'd as afor(\said, 
A £768 OP any part tben'of not b<‘ing paid at tlu; 
time or times tlieroinbefore mentioned, tlu;n it 
was tlicroby declarod A agi’eed that the whole 
sum or balance, with the interost then due thcieon, 
should become due A pay able to W., A might bo 


PART 111. SECT. 7, SUB-SECT. 2.- 
B. (a) iii. 

h. For iwriah ct** leirii-*- .Ye/ for Hia' 
W’M/rra.l—Oii the pe-errotion of the 
l^tHibloH I'hurcb, the lieriU>rM of (ho 
pariah A the innglstmteH ot the (own 
ugrocHl that n hUh-MiUo to lie annexed 
to the church should be raised at thu 


cost of the town, the Udls to Is? cm* 
ployed for the parish as well as for the 
town: — Held: the bells should 1 k' 
rung for the purposes of the ehuroh A 
for the purposi^H of the town, but not 
1 tor the purposes of disst'ntiuf; eon- 
(nrgatious.— i’KKHiJCS AI.ujimhatks r. 
I'£K11I.KS Ministkr A KllUi Skssiox 


(1S75), L. H. 2 Se. A Div. 4G0.— SCOT. 

PART 111. SECT. 7, SUB-SECT. 2. - 
B. (a) i' 

k. .Vo/ liable to seizure rf* wife.] — 
lliN'Ks r. Trinity nirRcii (Hei tor A 
i'lirueiiWAiuiEXS) (1881), 25 L. C. L. J. 
259.— CAN. 
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sued fop & recovered accordingly ; & in the mean- 
time, until the balance & int<erest should be 
paid, W. should have a lien on the organ ; &, in 
default of any or either of such payments at the 
\ time thereinbefore mentioned, W. might either 
dispose of or remove tlie organ as lie might think 
proper : — Held : the property in the organ 

remained in A. until the instalments were paid. 

The instalments being unpaid, A. demanded the 
organ of the vicar of C, & the churcliwardens. 
The vicar kept the chiu’ch door locked, iV refused 
to allow the organ to be removed, claiming a lien 
upon it. The cinirchwardons did notliing : — 
HeM : (2) the vicar wiis liable in trover, not 
the churchw’ai'dens. Semhle: (3) the absence of a 
faculty for the removal of the organ was no answer 
to pltf.’s claim. — W at.kek r. (’lydk (1801), 10 
(J. B. N. S. 381 ; 142 E. H. r>00. 

(b) The Churchyard or Parish Ccmttery. 

431. The churchyard — Estate In.J — (1) Aiiicles 
having been admitted against churchwardens for ! 
making a new footpath acios^ a churchyard, etc., 
an allegation in i*eply, pleading facts showing that 
the churchwardens acted houA Jide & for the bomdlt 
of the piirishioners, was rejected, as not setting 
up a legal defence. 

(2) As to the churchyard, by the common law 
the rector has the freehold theiviri, qualified un- 
doubtedly by tlie rights of the parishioners, but 
subject thereto htj may bring an action for trespass 
if his right be unjustly invaded (Du. Jathiiington). 

(3) The churchwardens by virtue of their office 
arc bound to see that the footpaths are kept in 
proper ortier & the fences in repair (l)ii. Lusuino- 
TON). 

(4) Individuals may by prescription have a 
right of way; ^ parishioners have the same right 
for the purpose of att-i'nding divine worship, 
vestries, & other lit occasions. The public may 
olsc) have a right of way which is not to be infringed 
upon (Dr. Lushinijton). 

(5) Neither the rector nor the churchwardens 
can makt! ii new path without a faculty from the 
<V)nsistory (’t. In strictness that is by law re- 
quired. The consent of the rector is necessary 
by reason of Ids common law right. The church- 
yard being const^crated ground, this ct. has 
cognisance of the matter, & it is tin* duty of th(» ct. 
to protect it against any unauthoriscid or illegal 
invasion whatever (Dk. Litsiunoton ). — Walter 
V. MouNTA(iiJK Dampkell (1830), 1 (’urt. 253 ; 
103 E. B. 85. 

Annniaiuma :-—j8 to (2) Reid. Ht. Stephen, Walbrook 
(Keeler & I'lnirt^hwiinleiiM) & (irocePH Co. r. Sun Fire 
OlNco TriiKt-ot*H Trlht. 10:J. As to VA) Reid. St. 

Stephen, Walbrook (IlecJtor & C’hurtiJiwardeiiH) ik. (lroct*r« 
t’n. r. Sun Fire Office Trustees (1883), Trlst. 103. ^Is to 
(5) Apld. Uatten r. Oertyc (1889), 41 Oh. I). flO? ; St. 
John the Baptist, ('40x1117 (Vicar) v. St. John the ilaptlHt, 
('arclill (PaiiBhioucrH), 11808] 1*. 155. Retd. St. Mary 
AbbotH, Kensington (Vicar & Ghiirchwarclens) tJ. St. Mary 
Abbots, Kensinfirton (Inhabitants Sc ParisliloncrH) (1873), 
Trlst. 17 ; Jie St. Gcfinpe-in-the-Kast (1876), 1 K D. 311 ; 
St. Stephen, VValbrook (Kec.tor Sc Church wapdens) Sc 
Grocers (>). v. Sim Fire Ofliee TnisteoH (1883), Trlst. 103 ; 
St. Nicholas, Ijclcester (Vicar) r. Langton, 1181)0) P. 1!) ; 
Itr Uideford Parish, Ex p. Illdeford OhJCt-or, etc.), IlDOOJ 
P. 314. Otnfxallv, Menta. Davey v. Hlnde, IIDOIJ P. 95. 

432. Rights in regard to— To cut timber - 

For repair of church.] — Bellamie r. , No. 

3710, post. 

433. For repair of parsonage 

or chancel.] — A rector may cut down timber for the 


repairs of the parsonage house, or chancel, but not 
for any common purpose, 

lie 18 also entitled to liotes for ^pairing bams 
outhouKcs belonging to the parsonage (Lord 
llARDWU'KK, (\). — STRAtTIY V. FRANCIS (1741), 
2 Aik. 217; 26 E. 11. 634. 

Annotations : — ^Dbtd* (^roeiiBloilo v. Darby (1868), h. H* 8 
(i. B. 421. RAq. Marlborough v. St. Joan (1852), 5 De 
G. & Sm. 174. 

434 , Control over — Footpaths.] — Walter 

V. Mountaoue & Lamprbll, No. 431, ante. 

435, Inscriptions. I — ( 1 ) Inscriptions 

proposed to be placed on tiie tombstones in a palish 
churcliyai’d are in the lirst instance subject to the 
control of the incumbent of the iiarish, but any 
decision come to by him may be i*eviewed by the 
Ordinary on pioper application being made ti> the 
c'cclcsiastical ct. of the diocese. 

(2) The solrs. in ecclesiastical suits are, as 
officers of the ct., personally responsible for & 
bound to pay into the registry the ct. fees incun*ed 
by them on behalf of their iTspective clients ; 
but the solr. having so paid the fties is entitled, if 
his client is successful in the suit, to obtain an 
order on tlie unsuccessful pai*ty to recoup him for 
the paym<*iits made by 1dm.- -Pearson v. Stead, 
Stead r. Pearson, [U)03J W 66 ; 18 T. 1.. li. 331. 

430 , Liabilities in respect of— Rep^r of 

fences.] — The court refused to gi*ant a rule nisi for 
a new trial after a verdict for deft, fan incumbent J, 
upon an indictment for non-repair of a churchyai*d 
fence which was moved, on the ground of tlie 
verdict being against cviclenctL 

It is very clear that you may indict deft, again 
if the femces liave continued out of rojiair since the 
last indictment (Iauid EIiLenborough, (\J.). — 
K. 1 ?. Rkynkll (1805), 6 East, 315 ; 2 Smith, K. H. 
406 ; 102 E. K. 1307. 

Mentd. K. r. Mann (1815). 4 M. Sc H. 337 ; 
ii. V. BoUleld (1854), 18 .1. K. Jo. 741. 

437. Parish cemetery — Nature of occupation.) — 
The rector of a parish has a beneJlcial occjupation 
of a parish cemetery, & is liable to be rniod on the 
profit accruing to 1dm from burial ^ other foes, 
such profit being incidimtal to his occupation, 
not to his office. "WfNHTANLEY V. NoRTJl MAN- 
CHESTER Overseers, | lOIOJ A. C. 7 ; 70 Ji. .1. K. B. 
05 ; lOl li. T. 616 ; 74 J. J». 49 ; 26 T. Ji. U. 00 ; 
54 S<j1. Jo. 80 ; 8 L. O. li. ir,, JI. Ji. ; affy. S. (J. 
sub nom. North Manihestkr Overseers v. 
WiNSTANLEY, (1008] I K. B. 835. 

! -Mentd. Ki-nl. Main Hnweragn Board 

! r. Dariford Union AHHiiit.. Com. (1911), 104 Jj. T. 357 ; 

1 Lord AdvooaU* n. Walker TriiHteeH, 119121 A. (J. 95; 

Liverpool ('^irpn. v. (3ioi‘ley Union AHHint. Uoin. Sc. WlMinell 
OverntHTH, 1J913J A. C. 197 ; Jir Now UarlHli of Haigb 
I with AhiujII, 1 1919] P. 143 ; Poplar AhhiiiI. (!oni. r. Kol»ert.H, 
i 1 1922] 2 A. (5. 93 ; Harper v. llodgeH, 11923] 2 K. B. 314. 

' Burial fees .] — See Part VII., Sect. 10, sub-sect, 
i 1, I)., post. 

j (r) The Parsonaye, 

I See Part \'II., Sect. 6 , sub-sect. 2, 

(d) Church Funds. 

438. Control of —Alms collected In chapel In 
parish.] -(1) A chapel being shortly befoi*e 17,35 
built by private sukscription, & tlie subscribers 
agreeing, out of the pew rents, to pay the rector 
of the parish a yearly stipimd for performing divine 
jw'rvico, a licence was obtained from the bishop 
to the rector & his successoi's, who, from time to 
time, performed therein parochial duties, but there 


PART III. SECT. 7, SUB-SECT. 2.— 
B. (d). 

1. Jiiffhi to participate — Xtd affeef- 
ed by salary jniid to curate .] — The 


income arifdng from an endowment 
fund In connection with the (Jhurch 
of England was payable to a certain , 
claHH of dayman whoHo incofiicH were I 
not in cx(?cH« of £250 7/rW : the 


Hulary paid to a curate liSHoclatud with 
pltf. in the work of bis pariffh could 
not tie acfjfiimM pari of pltf.'H income 
for the pnrpoHc of cxchtdlng him from 
partiripationin the income arlHing from 



262 Eoclesiastioal Law. 


Sect, 7.*~~Con6<i<u<ioti of the Church into pariahea: 

Stib-ai^, 2, B, {d) & €• ; avb-a ecl. 3.] 

wa« no proof of consecration, nor of any composi- 
tion, between the patron, incumbent, & ordinary ; 
sucli chapel is merely proprietary, & the minist^, 
nominated by the rector of the parish & licensed by 
the bishop, cannot perform parochial duties therein, 
nor distribute the alms collected at the Lord's 
supper. 

(2) Proprietary chapels are anomalies unknown 
to the conmitution, to the ecclesiastical establish- 
ments of the Church of England, lk> can possess no 
parochial rights. 

(3) The performance of baptisms, marriages, & 
burials, in a chapel existing from time immemorial, 
might possibly be presumptive evidence of con- 
secration, & of a composition : uliier as to a cliapel, 
the origin of wliich is ascertained. 

(4) Alms, collected in cliapels as well as in parish 
churches during the reading of the offertorj', are 
by the dii^*ction of the rubric at the disposal of the 
incumbent of the parish ^ the chui*chwardcns 
thereof, ^ not of the minister or proprietors of the 
chapel. — M oysey v. Hilix^oat (1828), 2 Hag. Ecc. 
30; 102E. K. 77.5. 

Anrudaliom : — Aa to (1) Reid. Down Sc CV)unor Sc Droinoro. 

Lord lip. V. IVinior.Haiiu) v. l*oUor (IKOl). h U T. »0. Ah 

to (2) WllUfiins V. Drown (18:t5). 1 Curt. AU. Ah to 

(3) FoUd. A.-G. V. Ht. CrotM HoHpital (IHAC). 8 Do U. M. Sc (h 

38. Ah to (4) Folld. Dowdall r. Hewitt (1KU4). lU L. T. 

823. Apld. lilddoll r. lloluHford (1808), 38 L. J. Kw\. 15. 

(ienrrallVt Mentd. Trowor v. Uiirat (1847). .A NoUw of (^hoh 

100. 382 : lUoliardB v, FDichor (1874). L. li. i A. Sc E. 255. 

439 . Alms oollectsd in chapel In district 

not constituted separata parish.] — Anuncons(^Tated 
ohAi>el was locally situated within the district of a 
chapel of f^ase with a district (ihapelry Ixilonging 
thewito : — Held : tlie incumbents & chup hwtuulons 
of iiicf chapel of ease, notwithstanding that tlic 
iiicuiiibont iiad sole Sc exclusive cun^ of souls 
wiildn the district chai)e]ry, wetre not entitled to 
(daim the sacramental aims colh^cted at such 
unconsocrated chapel. -Liddeli. v. JtAiNSFORD 
(1808), 38 L. ,1. Keel. 15 ; 33 J. P. 407. 

Amuttoiiou : — Be!d. llichardH r. Fincher (1873), L. 11. 4 

A. A' K. 107. 

440. Fund collected in church for speolho , 

charity Charity carried on by incumbent. | -~U. r. I 
O’Neill, p, Oliver (1807), 31 J. P. Jo. 742. ; 

Annoittlion :-—ConBi, Howell r. Hoidroyd, [1807] P. 108. [ 

441. Offertory at Holy Communion.] - i 

(1 ) Money given at thi‘ offeriory in the communion I 
oil Ice must still bo dispost'd of, as direetcHi by the* j 
rubric, to sucli pious & charitable uses as the ! 
minist-fT & clumdi wardens shall think tit ; or, in ! 
case of disiigreemeni, as the ordinary shall appoint. ' 

(2) All announcement of t he object.H beforehand is | 
not obligatory, but is not unlawful. IVdlectlons j 
in ehurch, during morning or evening prayer, | 
may la\irfully be made aV:- announced, at tlie i 
discrt'tion of tlie incumbent. Jiut the allocation ' 
of money so collect>cd is now a matter for the | 
joint delusion of tlie incumboiit & the parochial ! 
church council. (3) It is not an ecclesiastical | 
offence in tlie case of the Holy Communion being ; 
combined with, or following, another service, to ! 
take two collections, one at the offertory, from the 
same gathering. (4) Churchwardens never had, 
parochial church councils have not now, any 
voice in the disposal of money collected at extra- 
legal services or meetings held under the authority 
of the incumbent elsewhere than in church, unless 
such money has been allocated to '' church 


purposes ” within Parochial Church Councils 
(Powers) Measures, 1921, [No. 1], s. 4 (1), (ii.) (a). 
Money collected at such services or meetings, 
unless so allocated, must be applied to the objects 
(if any) announced by the incumbent : Semble : 
(6) in a criminal suit in the Arches Ot. the arts, 
exhibited should state aeri^dim the particular laws 
alleged to have been infringed. • Such arts, should 
also be signed by counsel, the ancient practice of 
the ct., which required the signature of an advocate, 
being now satisfied by the signature of a barrister. 
— Marson V. Unmack, [1923] P. 103 ; 39 T. L. R. 
555. . . 

442. Collections at extra legal services 

& meetings.]- -Marson v. Unmack, No. 441, mile, 

By parochial church council.]— note. 

Parochial Church Ckiuncils (Powers) Measure, 1921 
[No. 1], sects. 4 (1), 7 ; No. 441, ante. 

448. Gift lor substantial repairs of church — 
Discretion in application.] — (1) A church rate 
carried by a majority of one, was, inter alia, 
questioned on the alleged ground that the vicar 
Sc occupiers of the church lands were not entitled 
I to vote, as they were not liable to pay church rate : 
— Held : the vicar Sc occupiers of church lands 
were entitled to vote, Sc the opponent to the rate 
had failed in his objections & the rate would bo 
pronounced for with exmts. 

(2) It had been decided to underiako certain 
reiiairs to a chundi, & the vicar was given by an 
anonymous donor a sum of money towards the 
“ substantial rt»paii*s ” : -Held : the parishioners 
had no right to direct the pai*ticular application 
of sucli money ; the money was deposited with tlie 
vicar for a special purpose & was clearly intended 
to be applied at the vicar’s discretion, Sc that 
discretion might> be exorcised by him in replacing 
siono mullions, etc., which wore decayed. 

(3) J^’or an omission to rate persons liable to be 
raUul to the church rate to render that unequal, 
it must be shown that in consequence thereof, an 
unjust burden, that can be appivciated, has boon 
thrown on the complainant. 

(4) A parishioner ought to have an opportunity 
of oomjiaring the church rate with the poor rat<> 
book, wlien the former does not contain a spccilica- 
tion of the properties, in order to satisfy himself 
tliat lie is fairly charged with reference to other 
pei’sons assesst^d (Hiii Herbert .1 enner Fust). — 
Hanhon Sc Kno'it v, (Jampkin (1851), 2 Jtob. Eccl. 
370. 

C. Control of Minislraiions in Parish. 

Duty to provide.] See l\art VI., .Sect. I, sub- 
sect, 2, post. 

Right to nominate curate to chapel of ease.] See 
Part V., Sect. 4, sub-sect. J, K., post. 

444. Stranger officiating — Whether permission 
of incumbent necessary — Preaching.] — Turton 
V. Reiqnolds (1700), 12 Mod. Rep. 433; Holt, 
K. B. 627 ; 88 E. H. 1431 ; auh nom. Anon., 12 
Mod. Rep. 420. 

Annotatum -Retd. Down Sc Connor Sc Dromorc, Lord Bp. r. 

Miller, fc^oio v. Tulter (1861), 5 L. T. 30. 

445 , Where stranger Uoenoed by 

ordinary.] — P ortland (Duke) v. Bingham, No, 
1301, post. 

440 , ,] — ( 1 ) A bisliop cannot 

conseci’ate a cliapel, or authorise a person to 
preach in it, without the consent of the incumbent 
of the parish. (2) The office of the judge allowed 
to be promoted, not upon the merits of a case, but 


the fund, he belnir otherwleo entitled 
thereto. — Ritohik r. Nova 8ootia 
Diooksan Svsou (1889), 21 N. S. H. 
309 ; 17 8. C. U. 7U5.^AN. 


PART HI. SECT. 7, SUB-SECT. 2.—C. 
m. Hretor — InaHtuted but not jw- 
, dueUd — HigM to preside id mwliw.H- 
I Whore a priest of the ^uroh of 


Eiurland. In holr order*., has been 
uoiiiiiu&ted under 32 Viet. c. 6, to dll 
the ofdce of nx;tor of a paiirib, Sc has 
been duly pretwnted to the bishop Sc 
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from th« nature of the suit. — Carr v. Marsh (1814), 
2 Phillim. 188, 

AmuMioiu to (1) Fl^ Freeland v. Neale (1848), 

S ’***• “Wl* Bamoe v. Shore (1846), 

8 vi‘ B. 640 ; Down & Connor & Dromore, Lord Bp. v. 
JgUop, Same Potter (1861). 5 L. T. 30. As to (2) Md. 
Willlanis v. Brown (1835), 1 Curt. 53 ; R. v. Chicliester. 
IJP- (A859)iv 2 K. & Ifl. 200 ; li. v, Oxford. Bp. (1879), 4 
Q. B. D. 525. 


447. 


-.] — ^Wiu^iAMS V. Brown, 


No. 1937, post. 

448. ^ — Permission given by late 

incumbent.] — The bishop of a diocese granted a 
licence to a clerk in holy orders to oHiciato as 
minister in an unconsecrated proprietary chapel 
in a parisli \^dthin tlio diocese ; the licence was 
granted with the consent of the incumbent of the 

E arish. Afteiwards the bishop died, & the incum- 
ent of the parish died, & the succeeding incum- 
bent forbade the clerk to minister in the parish. 
The clerk insisted on his right to odlciate in the 
said chapel, ds the succeeding incumbent promoted 
criminal proceedings against the clerk under 
Church Discipline Act, 1840 (c. 80), &, prayed 
that he should bo monished to abstain from 
ofTlciating in the chapel: — Held: (1) the licence 
was invalid as againi^ the pro motor, & did not, 
under the circumstances, authorise deft, to 
ofllciate in the chapel ; (2) that the clerk could not 
be considered as a curate, & was not entitled to the 
benefit of Pluralities Act, 1838 (c. 100), s. 1)5. — 
Kicjiauds V. Fincher (1871), D. K. 4 A. & E. 255 ; 
43 h. .1. Eccl. 21; 39 .7. P. 110. 

449 . Burial.] —Wood v. JIeadinoley- 

ci7M-Buui4EY Burial Board, No. 300, ante. 

Permission given by incumbent — Licence 

given by bishop — Effect of death of incumbent.] — 

See No. 448, ante. 

Without permission of Incumbent — As 

offence.] — See Nos. 1389, 1494, post, 

450. Election of lecturer — Whether consent of 
Incumbent necessary — Apart from custom to elect 
without consent.] — The ct. will not grant a 
mandamus to a bishop to licence a lecturer, without 
the consent of the rector, where such lecturer is 
supported by voluntary contributions, unless an 
immemorial custom to elect without such consent 
be shown. — H. v. London (Bp.) (1780), I Term 
Rep. 331 ; 99 E. H. 1123. 

AnnotationH : — Refd. 11. v. Kxet*or, Bp. (1802). 2 East, 462 ; 
R. 0 . Oxford. Bp. (1806). 3 .Smith, K. B. 341 ; R. v. 
London, Bp. (fSll). 13 EuhI, 419.* 

451. i .] — Mandamus lo the 

rector to certify to the bisliop the election of a 
lecturer refused ; them being no immemorial 
custom for the lectumr to usti the pulpit without 
the rector’s cons(^nt, & the lecturer being paid out 
of the ]X)or rates. — R. v. Field ( 1 791 ), 4 Term Rep. 
125 ; 100 E. R. 930. 

Annotaiwna : — ^Folld. R. r. Exeter, Bp. (1802), 2 East, 462. 
Retd. R. V. Loudon, Bp. (1811), 13 East, 419. 

452. .] — ^Where no immemorial 

custom appeared to appoint a lecturer in a parish 
church, Ac on the contrary it appeared that the 
lectureship was founded in 1058, when the episcopal 
constitution was suspended, & consequently there 
could not be the joint assent of the bishop, the 
rector, & the vicar to the endowment, a mandamus 
to the bishop to licence a lecturer without the 
assent of the vicar was denied ; though it appeared 
tliat the lectureship was originally endowed by 
the rector with an annual stipend payable out of 
the impropriate rectoiy, that several lecturers 
had from time to time been accepted by the bishop 


& vicar for the time being. — R. v. Exeter (Bp.) 
(1802,) 2 East, 462 ; 102 E. B. 445. 

Annotation : — ^Rod. R. v. London, Bp. (1811), IS East, 419. 

453. ,] — No person can bo a 

leotumr fin a i)aiiah churchl although elected by 
the parishioners without the rector’s consent, 
unless thewj be an immemorial custom to elect 
without his consent. — Ounton v. Hatchard 
(1822), 1 Add. 96. 

454. Use of pulpit by lecturer — Election of 
lecturer governed by statute.]— H. v. Kind (1850), 
23 J. P. Jo. 420 ; sub nom. Re Kino, 33 lu T. O. «. 
222. 

455. Erection of chapel — Whether consent of 
incumbent necessary.] — Portland (Duke) v. 
Binqham:, No. 1361, post. 

456. .] — ^Under the general law the 

ert^iction of a new public chapel, properly so called, 
requires the joint consent of patron, incumbent, 
& ordinary, &, generally, a compensation to future 
incumbents. The whole euro of souls, Ac all the 
emoluments of a parish, belong under the original 
endowment, to the incumbent As his successors, As 
not in the existing incumbent by institution As 
induction. — B liss v. Woods (1831), 3 Ilag. Bcc. 
486. 

AniioteUiona : — ^Refd. WilliamH o. Brown (1835), 1 Oiirt. 53 ; 

Down & Connor 8c Dromore, Lonl Bp. v. Miller, Same v. 

Potter (1801), 5 L. T. 30 ; MaoAlllHUtr v. UouhCHter, Bp. 

(1880), 5 C. P. 1). 194. 

457. Consecration of chapel — Whether consent 
of incumbent necessary.] — Carr r. MAitsir, No. 416, 
ante. 

Proprietary chapel —Application for licence for 
marriages — Without concurrenoe of incumbent of 
parish.] — See No. 151, ante. 

SeOf also. No. 438, ante. 

. Officiating In workhouse chapel — Whether con- 
sent of Incumbent necessary.] — See No. 4061, post, 

458. Right to perform — Marriage of Inhabitants 
of district parish.] — F itzuerald t\ Ciiampneyh, 
No. 38], ante. 


Suii-SEOi'. 3 .— IjAY RR(mms. 

459. Nature of appropriation.] — Porttand 
(Duke) v. Binouam, No. 1361, post. 

460. Whether having cure of souls.] -Portland 
(Duke) v. Binoham, No. 1361, post. 

461. Right to nominate vicar --Covenant to 
“And.”] —Mallet v, Trioo, No. 1938, 

462. Duty to maintain priest -Where no 
vicarage endowed.] —Impropriator of the small 
tithes bound t-o maintain a priest, whert^ there is 
no vicarage endowed, As in such case the King 
may assign to tlie curatcj such proportion of tiie 
small tithes os he thinks 6t. Otherwise wliere 
tliere is an endowment, though never so small. — 
Bonsey V. Lee (1684), 1 Vorn. 247 ; 23 E. R. 445. 

468. — - Where vicarage endowed — Though 
endowment small.] — Bonmey v. Lee, No. 462, 
ante, 

464. Nature of estate in chancel or church.] — 

Rich v. Bushnell, No. 416, ante. 

465. — (1) The ecclesiastical ct. having 

full jurisdiction to entertain an aedion As grant 
relief in respect of the interference with a church- 
way — such as a patliway within a parish church- 
yard — ^forming an approach for the panshioners 
to their parish church, the High Ot. will not 
exercise jurisdiction in respect of sucli an inter- 
ference at the suit of a parishioner. 


instituted, 6c a mandate has issued to 
induct him, 6l iie has actually entered 
on the duties of rector of such parish. 


he is the legal rector, thounrh he may 
not have been inducted, it is entitled 
by law to preside at the mec'ttng for 


election of churchwardens Ac vestry* 
men. — Re Tayix)R, Kx p. Chaxdlrr 
(1873), 1 Bug. 3.54.— CAN. 
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Sect. 7. — Constitution of (he Church into parishes : l 
Sub-sects. 8 d r 4, A., B. C. (a) .] 

The incumbent & churchwardens of a parish 
church removed, but without liaving obtained a 
faculty, or the consent of the justices under 
Church Building Act, 1819 (c. 134), s. 39, certain 
ancient steps leading down from the churchyard 
to the adjoining high road. These steps had been 
included in the churchyard, being recessed within 
the churchyard wall, & they had formed one of 
the approaches to a path in the churchyard leading 
to the cliurch door. An action was thereupon I 
brought by four parishioners against the incum- ! 
bent & churchwardens for a mandatory injunction 
to compel the restoration of the steps. One of ; 
these pitfs. was also the lay rector of the parish, | 
but in fact sued only as a parishioner ; — Held : the I 
ct. would not exercise jurisdiction by granting a 
mandatory injunction, on the grounds : (a) that I 
the steps constituted a churchway, the right to 
use which was solely in the parishioners, & not a 
footway common to the public, & the ct. would 
not exercise jurisdiction m respect of the inter- i 
ference with a churchway within the cliurcliyard * 
at the suit of a parishioner, a jurisdiction wliiclt 
was vested in the ccclesiastitral ct. ; & tliat, 
even if a mandatory injunction werts granted, it 
might be rendered nugatory by a faculty con- 
firming the acts of the incumbent & churcliward<ms. 

(2) U^he lay rector of a parish, in r»ispect of liis 
freehold properiy in the parish church ^ church- 
yard, con maintain an action in the High Ct. 
against a trespasser. 

(3) A person not resident in a parish but owning 

property within it-, in respect of wliich he pays 
parish rates, is a parishiont r *’ Ik. entitled to 
sue as such.— BArrKN v. (Sedyj. (1889), 41 (Ui. I). 
507 ; 58 B. .1. i)h. 549 ; 00 J.. T. 802 ; 53 .1. V. 
501 ; 37 W. It. 540 ; 5 T. L. It. 415. , 

:~ Refd. KcjihII t*. iSi. Kt.holl)iirs:a, ])lK]iopK8rate I 
Within. IIOOOJ J». 80. 

466. Rights as to chancel —Right to chief seat.] 

— llAlJ.r. Eiaah (1009), Noy. 133 ; 74 K. K. 1090. ' 
jlntiotiUhw : — Reid. StilciiittieOlbbard r. Wilkinson. 11897J 
1 g. O. 749. 

457 . Extends to lessee.] — Hai.l v. 

Kl.T.is (1009), Noy, 133 ; 74 K. It. 1090. 

Anntiteiitm : — Mentd. Stiloman-Gibbunl Wilkinson, I18U7] 

1 g. J*. 749. 

468. Whether confined to single seat.) 

— Stilkman-Gibhaiid V. Wilkinson, No. 3290, 

pOHl. 

469. Whether right to grant a part.]— A 

grant of poi’t of the chancel of a churc’h by a lay 
inipixipriator Ik) A., his lieu’s & assigns, is not valid 
in law ; iN: therefore such graiiG^e, or thost^ claiming 
under him, cannot maintain trespass for pulling 
down his or their i>ew'8, thei’t^ erectod. — C lippohd 
r. WirKs (1818), 1 B. i\: Aid. 198 ; 100 E. It. 183. 
AMwtatioHS Reid. Oriftin r. DlgliUni (1894). r> 0, & S. 93 ; 
HtilemaieUlbbHrcl r. Wilkinwiu, (18971 1 g. O. 749. 

470. As to vaults — & fixing tablets.] — 

Iticii V. BusiJNcrt.1., No. 410, ante. 

471. Liability to repair chancel.] — IIali. r. 
Ellis (1009), Noy, 133 ; 74 E. it. 1090. 

Avw^atUm : — ^Retd. Htllcmau-aibbanl r. Wilkinson, 11897] 

1 g. B. 749. 

472. .] -Davies* Case (1020), 2 Boll. 

Bep. 211 ; 81 E. R. 757. 

.Annola/toH .* — ^Reld. Morley r. Lcarroff, llSOttJ P. 92. 

See. note. Ecclesiastical Dilapidations Measure, 
1923 (No. 0), s. 52. 

478. Jurisdiction of ecclesiastical courts 


condition, & that resp., though legally boui 
to repair it, had for four years refused & neglecb 
to do so. On resp. giving an affirmative issue 
the arts, & submitting to judgment, the ordina] 
pronounced that resp. liad offended against tl 
ecclesiastical law, & admonished him to do 11 
repairs required. — MoRiJiy v. Leac?ropt, [1891 
P. 92. 

474. .] — The ecclesiastical cts. hav 

no jurisdiction to entertain a criminal suit ^aim 
a lay rector who has neglected to perform his dut 
of repairing the chancel of the church of which h 
is the rector, unless the chancel was out of repair a 
the time of the institution of the suit. — N evilli 
V. Kirby, [1898] P. 100. 

475. Liability to repair body of church.] — 
Davies’ Case (1020), 2 Boll. Rep. 211 ; 81 E. B 
7,57. 

Annotaiion : — ^Refd. Morley v. Leacroft, I1806J P. 02. 

476. Rights In churchyard — As against in- 
cumbent.] — (1) An improi^riatc rectory, after its 
surrender to the Crown on tlie disk>lution of 
monasteries, was granted by Queen Elizabeth to 
lay impropriators. Up to 1820 the impropriators 
appointed a curate with a yearly stipend of 
€31 ]U.y. ; in tliat year the curacy was augmented 
out of Queen Anne’s Bounty, & the then lay im- 

j propriator charged the rectory, glebe land, tithes, 
etc., witli the yearly rentcharge of £31 10.*»., 
i payable to the curate for the time being ; the 
, curacy then became a perpetual benefice by force 
of Queim Anne’s Bounty Act, 1714 (c. 10). Pltf. 

I was duly nominated, licensed & instituted to tlie. 

I benefice in 1852. From the time of the grant of 
; Elizabeth the lay impropriators had had exclusive 
possession of all the tithes & glebit lands ; 

I during living memory these lands ha<l been l(?t to 
tenants together with the right of depasturing thc^ 
churchyard with sheep, the temints liad exer- 
cised tills right witliout inteiTuption till 1 800, w'lien 
pltf. gave deft., the prt‘sent tenant, notice not to 
trespass, A then brought an action. On a case 
stating the above facts, the ct. having jiow'or to 
draw inferences of fact: — Held: the action was 
not maintainable ; for that though pltf. had pos- 
session of the churchyard for spiritual purposes, 
it was not sucli a possession as excluded the lay 
I impropriator, or his tenants, in wlioin the soil A 
I lierbage were still vested. 

I The freehold was vested in the rector A: he was 
1 entitled to the land, including the grass, h(U’bage Ac 
[ everytliing else, ivs fully as the original owner had 
\ bt*en ; but as the land had been set apart by conse- 
; cration for the church A: churchyard, the right 
I which the i*ector as the owner of the freehold had 
* in the iirofits was proportionately diminished, 

I because he could not dest*cratti it, or use it for any 
; purpose which was inconsistent witli the object 
I of its consecration (Blackburn, J.). 
j (2) Historical origin of Wcarages discussed by 
1 Blac'KIiurn, j. — Gueensi^de r. Darby (1808), 

! 1.. B. 3 Q. B. 421 ; 9 B. A: S. 428 ; 37 h. J. Q. B. 

[ 137 ; 18 L. T. 103 ; 32 J. P. 437 ; 10 W. B. 898. 

! Antwiations : — Aa to (1) Consd. Whuitanley r. North Man- 

cliestor Overstoera. [1910] A. C. 7. Rofd. WalUa v. Blrka 

(1870). L. It. 5 C. P. 222; Fowke v. lieriiigtop, 11914] 
I 2 Cb. 308. ^ 

j See, also, No. 478, post. 

1 477. As against trespasser.] — Batten v. 

I Gedye, No. 405, ante. 

478. Action against Ineumben^ — Claiming firee- 
; hold of chancel & churchyaru — What Interro- 


in respect of.] — The arts, in a criminal suit pro- 
moted by the chun'hwardens of a parish against I 
the lay rector of a parish church, charged that the 
chancel of the chui'ch was in a very dilapidated 


gatorles allowed.] — In an action by the lay rector 
of a parish claiming the freehold in the chancel Ac 
churchyard against the vicar of tlie parish & his 
churchwardens, interrogatories were disallowed 
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wliich went to inquire into the evidence ot pltf/s 
title. — Oakland v. Guam (1800), 55 J. P. 371 ; 
7 T. L. B. 80, D. C. 


SuB-SEtrr. 4 . — The Vestuy. 
A, Consiitnlimu 


mNSTEK CORPN. V, ST. OEORGE, HANOVER SQUARE 
(Bectoh & ClIURCHWAIlDBNS), [19091 1 ^ji* 6^2 ; 
78 L. ,1. Ch. 581 ; 100 L. T. 640 ; 73 J. J». 259 ; 
25 T. L. B. 393 ; 53 Sol. Jo. 357 ; 7 b. O. B. 774, 
C. A. ; revad. on other grounds, sub nom. St. 
George, Hanover Square (BEirroR & Church- 
wardens) i\ Westminster i'ohpn., [1910] A. C. 


1 225 U li. 

^ . r.. X I .^Mentd. /?♦* Hyde Dark IHoce Charity (1011), 

470. Qualification of vestryman — Tenement i ko l. j. ch. .')0:i. 

Duties transferred to borough & district 

councils.] — Sec liOCAi, Government ; Mei'Hoi»olis. 
484. Powers — Alteration of church ornaments." 


owner — Assessed to poor rate instead of occupier.] 

— ^7'he effect of Vestries Acts, 1818 (c. 09), & 181i) 

((!. 85), althougli there are no privative words, is 
to make rating to the poor rate the exclusive 
qualification for voting in all parish vestries. 

Wliere, therefore, Small 'J'enements Act, 1850 
(c. 99), has been adopU^l in a parish, the oecupiei's 
of sm^l tenements, not b<‘ing rated to thi^ ptM^r 
rate, jilthougli still liable to the church rate, art^ 
not entith^d to vote at a vestry held for tlie purpose 
of making a church rate. 

Vestrios Act, 1818 (c. 09). s. 3, gave to persons 
assessed to the bust p(X)r raU‘ one vote for every 
£25 value, “ so, mwcuthcless, that no inhabitant 
shall be entitled to give more than six votos ” ; 
by Small Ttinements Act, 1850 (c. 99), s. (5, the 
owner of a small tenement, rated unih'r tlu^ Act 
“ sliall have the samt? right t^) vote in vestry as if 
lie were an occupier duly rabMl in i*c8po(;t of tiu; 
same tenement ” : — Held : the cuvniT of more 
than six small tenements, rated und(*r tht? latter 
Act, was entitled to no morcj tlian six votes by 
force of the pn^viso in tlu* fomier Act. — Utciiaud- 
SUN '1\ GixAUWlN (18.58), li. H. i\& b. 138 ; 27 
b. .r. M. (). 192 ; 31 b. T. O. S. 97 ; 22 .1. P. 088 ; 

4 Jur. N. S. 377 ; 0 W. K. 473 ; 120 K. H. 100. 

Anmtation : -Conid. Lainbo (?larke v. CriovcH (18()2), 2G. 

J. 1». :J27. 

480. Occupier — Where tenement owner 

rated to poor rate.] — Bkmiardson v, Gladwin, No. 

479, mde, 

4S1, Residence — Temporary absence with 

intention to return.] — Temporary absence with an 
intention & right to return does not jinwent a 
qualification for vestryman being obtained by 
i*csidencc during twt4v'c‘ months.' Stanford v, 

WlUJAMs (1899), SO }u T. 490 ; 15 T. b. It. 31 (i ; 

43 Sol. Jo. 419, 1). G. 

Aniu)tation : — Refd. U. v. Towusoii, A> i>. Hn»durii» (1908), | ^ 2.33 ; previous proreedinijs^ sub 7iom, Vklev 

‘^2. -**’**■ ”-» ... D— . i & JOHUN l^ 372^^ 

property 

occupic] 
qualifying 

disqualified , . ^ 

merely because his pei^sonal occupation is i*ediiced ! 
below the qualifying value by reason of his having j 
sublet portions of the premises. — Hilton r. i 


— SiiERFiELD’s (Use (1032), .1 Ht.aU* JV. ol9. 

Annoiatioii Reid. Faulkner r. LlteliHcdd (1815), :i NotoH of 

t’awH. 611. 

435, Election of churchwarden — On re- 

lease of existing churchwarden.] — ] know of no 
authority to th«^ effect tJiat because a vestry first 
fixes upon one ])ersou aV subsequently sees some 
good ^ iH^asonable cause . . . t^ excuse him, it 
may not r<?scind that election &; proceed to a now 
election. Nor do 1 know of any authority that 
becausci the vestry has, even for some bad iviison, 
excused the individual first fixed upon, a pmper 
person, subsequently chosen at the saiiu*. nuHding, 
IS not duly elected nor liable to serve (Sir John 
Niciioll).— Hirnie r. WeUxER Ellioi-t (1831), 
3 Hag. Ecc. 474 ; 192 E. B. 1231. 

480. Rescission of election.] -BiiiNrE 

V, Weller & Elliott, No. 485, ante, 

487. As to church rates -Sole authority to 

gprant.J — Where ehui’chwardeiis duly summoned a 
riieeting of parishioners in vestry, for the purjioHe of 
nuiking a rate for the nqiaii’s of tht» parish church, 
& for the exiienses incidental t<i the ex(‘Cui.ion of 
their ofllce for tlus remaind(‘r of t.lm year of their 
ollice, A. the parishioners assemhled nc<?ordingly, 
but refused to maktt or grant a rate ; & the church- 
wardens thercMJpon made one of t-heir own 
authority i—Hr/d ; (1) such rate, so irnwhs was 
illegal, the cJiurchwarderis had no such authority ; 
(2) the parishionei*s in vestry W(*re the only partRW 
legally authorised to grant or withhold a church 
riiUv" Vbi-kv V, JUiKt)Kit (1H41), 12 Ad. Ac El. 
205 ; Am. Ac 11. 1111 ; 10 L. .J. Ex. 532 ; 5 J. 1». 
401 ; r> .lur. 1013 ; 1J3 E. It. «13, Kx. Uh. ; ajfg. 
S. (). Hiih nom. Huhdkb v. VKLifiy (1K40), 12 Ad. 



Haynks (1804), 11 T. 1j, K. 8; 30 Sol. Jo. 12; 
U, It. 41. I 

li. Functions. 

See, note, liOcal Government A<?t, 1891 (r. 7.3), I 
ss. 0 (1), 19 (4); Ixondon (iovernment Act, 1899 ; 
(c. 11), 8. 23 (1); Parochial Ghurch (Jouncils ; 
(Powers) Measure, 1921 (No. 1). i 

483. Former duties.]™ The vestry being the 
body mentioned in Burial Act, 1857 (c. SI), s. 4, ; 
is beyond all doubt a body wdiich enjoyed powers | 
A: owed duties divisible into tw'o classes, namely i 
those W'hich do, & thost^ which do not, relate to the j 
affairs of the church (Bu<rKi,EY, J..J.).--WEflT- ' 


H. r. Thomas (1842), :i Q. ». V 

(IKM), 6 Q. H. 984 ; Hose v. Wal-Kou *^1 L. J. AI. (.. 

108. Mentd. />. Htory (1852), H Exch. 19.6 ; WuHtorUm 

I. Liddull (18.67), Moore’s Hpwial Itopert ; Wbito v. 
Jteelc (18G2), 12 (’. H. N. H. 38:i ; London Corpn. v. Cox 
18«7). L. It. 2 H. L. 2:iU ; Muckoncxililo v. Pcnxancjo 


per 

rMfWH in the church by purchase op 


Part hi. sect. 7 , sub-sect. 4.--A. 

- ^ chiirclnvanlens of a chuprrh wher«? the * .12 (-. I . OoU. CAN. 


Hteelc 

(18«7), 

(1881), 0 App. <'as. 424. 

See, generally, PaH VII., Hc?ct. 14, post. 

Opposition to faculty Whether ground for 
refusing.] -' See Nos. 1703, 1701, 3091, .3090, post, 

C. A feelings, 

(a) Sum^noning Meetings, 

48&. Who may summon -Whether civil court 
will take Judicial noiXe^A- Muralu^nus Ui chui’ch- 
wardens to call a vewtry tr> <.*lect churchwardens 
refused. 

HittinifM wore wholly frw*. were theref«iro 
held not liable on a contract made by 
their predeceHsopH for bullulnic 'he 


3 VIcL 
capable 


.. '74. 88. 2. 3. 6. 
of electing ehurcliwapdeiis 



264 


Ecclesiastical Law. 


Sect, 7 . — Conalituiion of the Church into parishes: 
Sub-sects, 3 4, A ., B. d? €• (a).] 

The incumbent & cViurchwardens of a pariah 
church removed, but without having obtamed a 
faculty, or the consent of the justices under 
Church Building Act, 1819 (c. 134), s. 39, certain 
ancient steps leading down from the churchyard j 
to the adjoming high road. These steps had been j 
included in the churchyard, being recessed within I 
the churchyard wall, & they had formed one of ' 
the approaches to a path in the churchyard leading ! 
to the church door. An action was thereupon i 
brought by four parishioners against the incum- ' 
bent churchwardens for a mandatory injunction 
to compel the restoration of the steps. One of I 
these pitfs. was also the lay i*ector of the parish, ' 
but in fact sued only as a parishioner : — Held : the 
ct. would not exercise jurisdiction by granting a i 
mandatory injunction, on the grounds : (a) that | 
the steps constituted a cliurchway, the I'ight to 
use which was solely in the parishioners, ^ not a 
footway common to iiie public, & the ct. would 
not exercise jurisdiction m respect of the inter- | 
ference with a churchway witliin the cliurcliyard i 
at the suit of a parishioner, a jurisdiction wJiich 
was vested in the ecclesiasticjol ct. ; A ( 6 ) that, 
even if a mandatory injunction were gi'anted, it 
might be rendered nugatory by a faculty con- 
firming the acts of the incumbent A churchwardens. 

(2) The lay rector of a parisii, in respect of his 
freehold pi*operty in the parish <jhun*h A church- 
yard, can niaintain an action in tht> Jligh Ct. i 
against a trespasst^r. 

(3) A person not resident in a xiarish but/ owning , 
property within it, in respect of which ho pays 
parish rales, is a “ parishioner *’ A entitled to 
sue ns such.- Battkn u. (Ikdyk (1889), 11 Cl». I>. 
507 ; 58 i.. .1. (Jh. 549 ; (SO i.. T. 802 ; 53 J. V. 
501 ; 37 W. it. 510 ; fi T. C. U. 415. 

Antukntiun KcnHlt r. St. Ktiiellnirga, PiMliopHgale 

Witlilii, (lUOOJ J*. SO. 

466. Rights as to chancel -Right to chief seat.] 

— llAi.lir. Kujh (1009), Noy. 133 ; 74 E. K. 1090. i 
AnmiUiHtm : — Re!d. Stllcnmii-Glbbard r. Wilkiiiflon, 118U7] 

1 g. U. 74U. 

407 , Extends to lessee.] — Hall v, 

Ej.lih (1009), Noy, 133 ; 74 K. U. 1090. 

Annotation -Ment£ Stlloinau-Oibbaril r. Wilkiimoii, 118971 
1 g. O. 7iU. 

468 . — ^ Whether confined to single seat.] 

— STlLKMAN-OlUnAUO V, WILKINSON, No. 3290, 
post, 

469. Whether right to grant a part.]— A 

grant of j)ai‘t of the chancel of a eliureli by a lay 
impi'Opriator to A., iiis heirs aV assigns, is not valid 
in Jaw ; A thorefcm* sucii grant^u^ or tliosc eiaiming 
under iiiin, cannot maintain irt^sposs for i)ulling 
down ids or their p4*w8, there erectt‘d. — (hAFFt>rii> 
V, Wit’KH (1818), 1 B. aN: Aid. 498 ; 100 E. II. 183. 
Antiolalions .-^-Reld. Grifflii v, Dlghtoii (1864). ft K. & S. 93 ; 
HUloman-Glbburct t\ Wllkitisou. 118971 1 g. U. 719. 

470. As to vaults — & fixing tablets.] — 

Bk’H V, BusiiNEi.L, No. 410, ante, 

471. Liability to repair chancel.] -- if aij. r. 
Ellis (1009), Noy, 133 ; 74 E. B. 1090. 

Antutfaium : — ^Refd. Stiloiuaii-Gibbord r. Wilkinson, [1897] 

] g. 11. 740. 

472. .] -Davies’ Case (1020), 2 Boll. 

Bop. 211 ; 81 E. K. 757. 

Aniwtaiion: — ^Re!d. Morley r. Louoroft, (1S96J P. 02. 

See, now. Ecclesiastical Dilapidations Measui'e, 
1923 (No. 0), 8. 52. 

473 . Jurisdiction of ecclesiastical courts 


condition, A tliat resp., though legally bound 
to repair it, had for four years refused A neglected 
to do so. On resp. giving an affirmative issue to 
the arts. A submitting to judgment, the ordinary 
pronounced that resp. liad offended against the 
ecclesiastical law, A admonished liim to do the 
repairs required. — Morley r. Lbacropt, [1896] 
P. 92. 

474. .] — ^The ecclesiastical cts. have 

no jurisdiction to entertain a criminal suit gainst 
a lay rector who lias neglected to perform his duty 
of repairing the chancel of the church of which he 
is the rector, unless the <^anccl was out of repair at 
the time of tlic institution of the suit. — Nevillb: 
V, Kirby. [1898] P. 160. 

475. Liability to repair body of church.] — 
Davies’ Case (1620), 2 Boll. Rep. 211 ; 81 E. K. 
757. 

Annotation : — ^Beld. Morley v. Loacroft, [1896J P. 92. 

476. Rights in churchyard — As against in- 

cumbent.] — (1) An impropriate rectory, after its 
Buri’ender to the Crown on the dissolution of 
monastirios, w<is grant/cd by Queen Elizabeth to 
lay impropriators. Ui) to 1826 the impropriators 
ai>point;cd a curat<^ with a yearly stipend of 
1131 J0«. ; in that year the curacy was augmented 
out of Queen Anne’s Bounty, A the then lay im- 
propriator charged the rectory, glebe land, tithes, 
etc., with the yearly rentcharge of £31 lOif., 
jiayable the curate for the time being : the 

curacy then became a perpetual benefice by force 
of Queen Anne’s Bounty Act, 1714 (c. 10). Pltf. 
was duly nominated, licensed A instituted to tiie 
benefice in 1852. Ewim the time of the grant of 
li^lizabetli tiie lay impropriators had liad exclusives 
posst^ssion of all the tithes A glebe lands ; A 
during living mc^mory thesf? lands had been let. io 
tenants together witli the right of depasturing tiie 
churchyard with sheep, A tiie tenants had exer- 
cised tliis right witiiout inten’uption till 1866, when 
pltf. gave* deft., tl»e jiresent te^nant, notice not 
trespass, A then brouglit an action. On a case 
stating the above facts, the ct. liaving power to 
draw infei*ence8 of fact : — Held : the action was 
not maintainable : for that tiiough pltf. had pos- 
session of the cliurciiyai'd foi* siiirituol purjicses, 
it was not such a possession as excludc‘d the lay 
impropriator, or liis tenants, in wliom t]ie soil aY 
herbage wei*e still vesUjd. 

Tiie freehold was vested in the n^ctor A lie was 
entitled to tlie land, including tiie grass, herbage A 
evcryt.liing else, as fully as the original owner had 
been ; but as tlie land had been sc»t apart by conse- 
cration for the cliurch A cliurcliyard, the right 
which the rector as the owner of the fivc'hold had 
in tlie profits was proport.ionaU4y diminished, 
because he could not desecrate it, or use it for any 
1 x>urpose whicli was inconsistent with the object 
i of its consecration (Blackburn, J.). 

I (2) Historical origin of vicarages discussed by 
' Blackburn, J. — Gkeenslade v. Darby (1868), 

I h, 11, 3 Q. B. 421 ; 9 B. A S. 428 ; 37 L. J. Q. B. 
i 137 ; 18 L. T. 463 ; 32 .1. P. 437 ; 16 W. R. 808. 
i Annotatums : — As to (1) Conid. Wluslauley r. North Mau- 
' cheater Oversoera, [19101 A, C. 7. Reid. Wallla v. Birka 
1 (1870), L. IL 5 C. P. 222 ; Fowke r. BeringUm, [1914J 

I 2 Ch. 308. 

i See, also. No. 478, post, ^ 

j 477. As against trespasser.] — Batten v, 

; Gedtb, No. 465, ante, 

I 478. Action against incumbent — Claiming free- 
; hold of chancel & churchyard — What Interro- 


In respect of.] — The arts, in a criminal suit pro- ! gatorles allowed.] — ^In an action by t .e lay rector 
moted by the chiirchwaiHlcns of a parish against { of a parish claiming the freehold in tlie chancel A 
the lay I'cetor of a parish church, charged that the ' churchyard against the vicar of the parish A his 
chancel of the cimrch was in a very dilapidated churchwardens, interrogatories were disallowed 
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which went to inquire into tlie evidence of pltf.'s 
title. — Gabland v, Oram (1800), 55 J. P. 374 ; 
7 T. L, K. 80, D. 0. 


Sub-sect. 1. — The Vestry. 

A, Constitution. 

479. Qualification of vestryman — Tenement 
owner — Assessed to poor rate Instead of occupier.] 

— The effect of Vestries Acts, 1818 (c. 09), <te 1810 
(c. 85), altliou^^h there aro no privative words, is 
to make rating to tlio poor* rate the ('xcdiisive 
qualification for voting? in all parish vostnes. 

Where, therefore, Small Tenements Act, 1850 
(c. 99), has been adopted in a parish, tlie oc(!upiei*s 
of sm^l tenements, not beinj? rate<l to th<^ poor 
rat«?, althoup:Ji still liable to the cliurch I’ate, are 
not entitled to vote at a vestry lield for the purpose 
of making a church rate. 

Vestries Act, 1818 (c. 09), s. 3, gave to persons 
assessed to the last poor rate* one vote for every 
£25 value, “ so, nt^vei’tholoss, that no inhabit4int< 
shall be entitled to give iiiow^ than si.x votes ’* ; 
by Small Tememonts Act, 1850 (c. 99), s. 0, the 
owner of a small tenement, rated urn let* the Act 
“ shall have the same riglit to vote in vestry fis if 
he wei*!! an occupier duly rat<Mt in respect of the* 
same t<*nement : — livid: the owner of more 
than six small ttmements, rattid under the latter 
Act, wiis entitU*d to no mons than six voti'S by 
force of the proviso in the former Act. — K ichaud- 
soN r. Gladwin (1858), K. B. Ac K. 138 ; 27 
L. .1. M. 0. 192 ; 31 L. T. O. S. 97 ; 22 ,1. P. 088 ; 
4 .Jur. N. S. 377 ; 0 W. It. 473 ; 120 K. li. 100. 
AnruUatitm : -~Con9d. Laiiilie & (!)urko v. (IrievoH (J8()2), 20 

j. p. :m. 

4g0. Occupier — Where tenement owner 

rated to poor rate.] — Hk’jiardson r. Gladwin, No. 
479, ante. 

481. Residence - Temporary absence with 

Intention to return.] — Temporary absenctj with an 
inii'ntion & right t-o i*eturn dt^es not prevemt a 
qualification for vestryman being obtained by 
residence during twelve months. - -Htanforii v. 
Wli.LTAMS (1899), 80 }j. T. 490 ; 15 T. L. B. 310 ; 
43 Sol. Jo. 419, D. C. 

Ann/jtaiion. : — Reid. IL V. TowiHon, Kur p. Bwuh'rJp (1J)U8), 

72 J. 1*. 308. 

482. Value of rated property — Part of 

property sublet.] — Wher<* a person is r/ifed as the 
occupier of premises tif the requisite value for 
qualifying ft)r the ottice of vestryman, he is iK>t 
disqualified from election to it acting in such oflice, 
merely because his poi-sonal occupation is r<*duccHl 
below tlx* qualifying value by reason of his Itaving 
sublet portions of the ])romisos. — Jlii/roN v. 
Haynes (1894), 11 T. J.. li. 8; 39 Sol. .lo. 12; 
15 il. 41. 

ll. Functions. 

.SVr, nou\ liOcal (Government Act, 1894 (c. 73), 
ss. 0 (1), 19 (4); London Govermrieiit Act, 1899 
(c. 14), 8. 23 (1); J'arocliial Gliiirch (Joimcils 
(Powers) Measure, 1921 (>»V». 1). 

483. Former duties.]— 33 x? vestry being the 
body mentioned in Burial Act, 1857 (c. 81), s. 4, 
is bi*yond all doubt a body which enjoyed iK)wei*s 
A: owed duties divisible into two classes, namely 
those which do, & those which do not, relate to the 
affairs of the church (BurKLEY, L..I.).- WEST- 


MINSTER CoRPN. V. St. Gboboe, Hanover Square 
(Recttor Ac Churchwardens), [1900] 1 Oh. 592 ; 
78 L. .1. Oh. 081 ; 100 L. T. 54« ; 73 .L 1*. 259; 
25 T. R. 393 ; 53 Sol. Jo. 357 ; 7 L. O. B. 774, 
C . A . ; revsd . on other grounds, sub nom . St. 
(ieorok, Hanover Square 
wardens) V. Westminster (’Johpn., [1910] A. 

2^5 ij 

AWoiatlm :—Uentd. He Hyde Park I'laeo CJharlty (1911), 
SO L. J. (’1). 693. 

Duties transferred to borough Sc district 

councils.]— ^Vc I^>cAL Government ; MK'mopoLis. 

484. Powers — Alteration of church ornaments.] 

— SHKIIFIF.LD’S C^ASE (1032), 3 BiaU* 'Ll*. 5111. 
Annottitiov .•—Reid. Faulkner r. LltelitioUl (18 L>), J NoIch of 
COMCH, 511. 

485 , Election of churchwarden — On re- 

lease of existing churchwarden.] — I know of no 
authority to the effect that becautxi a vestry first 
fixes upon one pemm Ac subsequently sees some 
good & reasonable cause ... to excuse him, it 
may not r(*Hcind that election Ac proceed lo a new 
elt‘ction. Nor do I know of any authority that 
because the vestry has, even for some bad reason, 
excused the individual first fixed upon, a pr(>por 
pei*son, subsequently chosen at the sanu^ meeting, 
18 not duly elected nor liable lo servo (Sir John 
Nkuioll).— Birnie V. Weller Ac Ellioit (1831), 
3 Hag. Ecc. 474 ; 192 E. K. 1231. 

480 . Rescission of election.] — Birnie 

V. Weller Ac Elliott, No. 485, ante, 

487. As to church rates - *Sole authority to 

grant.]- -Wherf« c!hui*chwai*deiis duly summoned a 
meeting of parish ionei*H in vestry, for the ijurposc of 
making a rate foi* ilx^ repairs of the parish church, 
Ac for the (jxpenses incidental to ilx< execution of 
•their olllce for the r<*mainder of the year of tlx*ir 
office, Ac the imrishioners iisseinbled accordingly, 
but redused to make or grant a rate* ; Ac tJu^ cliurch- 
wardetiH ihereui>on made one of t»heii‘ own 
authority ; (J) such rate, so made, was 

illegal, iiic churchwardens had no such authority ; 
(2) the pa^ishiom^rs in vestry were the only pai*tieH 
legally autlx)rised to gi*ant or withhold a church 
raG*,- Vejjuy v. Hurder (1841), 12 Ad. Ac El. 
Am. Ac II. 194 ; 10 L. J. Ex. 532 ; 5 J. J*. 


295 ; 

401 ; 5 Jur. 1013 ; 113 E. 

S. (\ sub nom. JIurder v, 

Ac El. 233 ; previous prorwdinf/s, sub nom. 

Ac JosLiN V. Bukder (1837), 1 (^ui4-. 372. 

AnnotaHonH in (1) Diftd. Veloy & JohUii i>. ( JoHlIiig 

(1843), 263 ; (loHlIiig r. G, .1 


It. 813, Ex. Gh. ; affif. 
Veley (1840), 12 Ad. 

Veley 



Part hi. sect, t, sub-sect. 4, 

n. Quali/icaiif/n of re^ryman- 


A. 


holder — Hu purchase nr lease.}— Vudev 
3 Viet. o. 74, 8«. 2. 3, 6, a veatry 
cupublc of electing churchwarderw 


must IKJ composed of persoiiH Iioldlng 
newH in the church by purcha«e or 
lease, or boldlug HittlngH thewiii by 
I IcaHc from the r'hurchwardeiw. Tiie 
chnrcInvanlenN of a church where the 


Llfldell Moore’s Si>eclal Report; White v. 

Hteele (1892), 12 i\ R. N. .S. 383 ; Loudon a»rpn. v. Cox 
(1807). L. R. 2 n. L. 239 ; Mivckouochlo r. Pemtanco 
(1881), 0 App. ('as. 424. 

See, generally n l*ai*t. VI 1., Sect. 14, post. 
Opposition to faculty Whether ground for 
refusing.]" - >SVr Nos. 1793, 1791, 3091, 3099, />««/. 

C. Meetings. 

{a) Summoning Meetings. 

488. Who may summon Whether civil court 
will take Judicial notice.] -- il/aHc/amua to church- 
wardens to coll a vestry fo elect churchwardens 
refused. 

HlttlfigH wen! wholly fmj, were therefore 
held not liable on a f;4)ntraet made by 
their prcdmJHsorH for building the 
f'hureh. -ASPKKHON V. \V OKTKIW (1882), 
32 I '. I*. «59.— CAN. 
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Sect. 1. — ConsiUtdion of the Church into parishes: 

Svib-^ect. 4, C. (o), (h) <fc (c) i.] 

There was no instance of such a vMndanvus, Sc 
they [the ct.] could not take notice who had a right 
to call the vestry, & consequently did not know 
to whom it should bo directed (per CuR.). — ^Anon. 
(1726), 2 Stra. 686 ; 03 E. B. 783. 

AnnoUUiftn : — ^Beld. li. v, Stoko Damorel (Minlstor & 
ChtirohwardoiiH) (1836), 1 Nev. Sc P. K. B. 56. 

480. Churchwardens with consent of 

Incumbent.] — -A private parishioner has no right 
during the time of divine service, Sc of his own 
authority to publish such a notice ... or any other 
notice in the church (Sir .Tohn Nicjhom.). 

Vestries, for church matters, regularly are to be 
called by the churchwardens with the consent of 
the minister. Vestries Act, 1818 (c. GO), ncitlior 
altei*ed the general authority under which, nor 
the persons by whom vestries arc to be called (Sir 
John Nicuoijl). — Dawe v. Williamb (1824), 2 
Add. 130 ; 162 B. B. 243. 

AM^^ions: — Oonsd. Butt v. FoIIowor (1843), 3 CUirt. 680. 
Bald. II. V, Tottenham (Vicar & ChiirchwardeiiM) (1878), 
Mentd. Millar Sc Himes v. I*alnier Sc 
Killby (1837), 1 Curt. 560 ; Haiidcrw v. Head (1843), 3 
(Jurt. 565. 

400. Whether mandamus to summon will issue 
•—To elect churchwardens.] —Anon. (1726), No. 488, 
ante, 

491. ^ .]-*:A mandamus may be 

granted, directiMi to tlie parishioners at largo 
liable to be raU^d to tl»e chui’ch rale, commanding 
them to mec!t in vestry, & elect churchwardens. — 
B. V. WiX (INHABITANTB) (1832), 2 B. & Ad. 107 ; 
1 L. J. M. 0, 36 ; J 00 K. B. 1 117. 

Anrudatiowi Dhtd . A’x ]t. Lc CJmi (1844), 2 Bow, Sc L. 
571. Apld. hJTp, Loveland ThihUmw (18.51), 1 . L. T. O. H. 
147. Raid. it. V. Hioko Jlamortil (MlidutAtr m Church- 
warjlouH) (1830). 5 Ad. & Kl. 684 ; U. v. HI.. Havlour’s. 
Houthwark (1837), I Nev. Sc 1\ K. H. 4»6 ; H. r, HI. Mary. 
Lamlwth (1838). 2 Jur. 373. Mentd. Jl. v, ItainHdeii 
(1835), 3 Ad. Sc El. 450. 

492. To do illegal act —Misapplication of 

charitable fund.|— 'I'he ct. will not grant a manda- 
mus to cliuirhwardens to assemble the parishiom^rs 
for Uie purpose of taking n poll upon a motion 
carried by a show of liands at a vesiry meeting to 
do an illegal act, as to apply a portion of a fund 
held in trust for charitable purpose's, to the 
(‘W^ction of a monument tfj the memory of t-lie 
donor of the fund, — B. r. Ht. Havjoiir’b (Ciiurch- 
WAHDMNH) (18.34), I Ad. Sc El. 380; 3 Nev. & 
M. K. B. 878 ; 2 Nev. Sc M. M. C. 414 ; 110 E. B. 
1252. 

493. To assess church rate — For repairs 

of church.] —Althougli a mandamus does not lie 
^ the (duirchwardens to make a church rate, yet 
it lies to the churchwardens, etc., of two united 
parishes, under 10 Ann. c. U, s. 24, to assemble 
a meeting, for the purpose of agreeing upon Sc 
ascertaining the moneys & rates to be» assessed for 
the iH'pair of the churcli of one of those parishes. — 
K. r. St. Margaret (Oiiurch wardens) (1815), 4 
M. &. a 250 ; 105 E. H. 827. 

-intudaiitrM :-^ConMS. U. r. Ht. Maiwarot, LelccHtor (1838), 
1iw^286 * Veley 5:. Joslui r. CetiUutf (1843), 7 


494. For payment of debenture 

interest.] — JSx p. Lovelanp’b Trustees (1851), 17 
L. T. O. S. 147 ; 15 J, P. Jo. 401. 

495. Power of summoning authority — To fix 
time ol meeting.] — ^The vicar Sc churchwardens of 
a parish declined to enter upon the notice paper of 
a vestry meeting a notice of motion by a parishioner 
that future meetings should be held in the evening : 
— Hetd : the sununoning authority had power to 
fix the time of each vestry meeting. Sc there was 
no duty to allow notice of a motion which could 


not have any effect. — B, v. Tottenham (Vicar Sc 
Churchwardens) (1880), 49 L. J. Q. B. 870; 
sub nom. B. v. Wilson, etc. (Vicar & Church- 
wardens OP Tottenham), 43 L. T. 560 ; 45 J. P. 
140, 0. A. 

(6) Notice of Meeting. 

496. By whom given — Whether private 
parishioner — Diuring service in church.] — D awe v. 
Williams, No. 489, ante. 

497. For making church rate.] — 

SemhU : notice of a vestry meeting, for making a 
church rate, may be given oy a private parishioner. 
— Butt v. Eklixiwes (1843), 3 Curt. 680 ; 1 

L. T. O. H. 479. 

AnnoUUions : — ^Mentd. Kemp Sc Pago v. Attonborough 

(1867), 30 L. T. O. H. 211; U. v. Tottonliain (Vicar Sc 

Churchwardens) (1880), 49 L. J. Q. B. 870. 

498. Rector — For election of parish 

officers.] — At a vestry meeting summoned by the 
churchwardens for the purpose of electing new 
churchwardens in a parish regulated by Vestries 
Act, 1818 (c. 60), the rector has a right to preside. 
Sc he may f^journ such meeting, though against the 
wish of the majority present, on his legal responsi- 
bility if in ft(} doing he improperly disturbs the 
proceedings. A poll being demanded, ho may of 
his own authority grant such poll. On the election 
of churchwardens at a vestry in such parish as 
above mentioned, a poll having been demanded, 
the rector granted the poll, Sc ordereddt to be held 
immediately on the close of the other business, Sc 
continued for three successive days, at a time & a 
place in the parish deemed by him most convenient. 
Sc which ho hod appointed by previous notice, 
after the publication of a summons by the oUl 
churchwardens, in ciise a poll should be demanded ; 
Sc he refused to put a motion which had been pro- 
Xxised for a different appointment, of which a 
majonty of the old churchwardens had given 
pix'vious notice. The other business lasting till 
seven in the evening, lie directed tliat the poll 
sliould commence on the following morning at tlio 
time Sc place of which notice had been pven ; a 
majorit y of th<j meeting, as was alleged, dissenting. 
The poll was taken accordingly ; — Held : rightly 
taken. 

Vestries Act, 1818 (c. 69), s. 1, requires notice of 
tlie vc'stry to Ix' given, but does not say who is 
to give it. tuv of opinion tliat the rector is 

the 6t person ; lu^ is at the liood of the parish for 
this i»urpose ; &. in the pivscnt- case h(‘ was to 
nominate one chuD^liwardcii at the (Den- 

man, (\J.). — B. V. D’Oyly, B. V. llEDUEK (1840), 
12 Ad. Sc El. 131) ; 4 Per. Sc Dav. 52 ; 1 J. P. 
523 ; 113 E. 11. 763 ; sub nom. B. v. D’Oylry, 
B. V, Surrey JJ. (Eastern Hatj? Hundred op 
Brixton), 4 Jur. 1056 ; sub nom. B. v. St. Mary, 
I.IAMBBTH (Hector Sc I'iiurcti wardens), 9 L. J. 

M. C. 1 13 ; 2nevious proceedings^ sub nonu B. r. IjAM- 
BKTH (Hector) (1838), 8 Ad. Sc El. 356. 

Aunvfaliorts Apld. R. r. How (1863), 33 L. ,T. M. CL 53. 

Raid. It. r. Goolo (lnciiml>uiit & Churchwardens) (1861), 

4 L. T. 322 ; H. v. Wimbledon L. B. (1882), 8 Q. B. B. 

459: R. r. Sallsbuiy Up. (1901), 70 L. J. K. U. 593. 

Manid. Kit v. Ht. Mar3‘'9, iHliniptou, Burial Board 11854), 

Kay, 449; R. r, Ht. Matthew, Bethnal Green, Vestrj' 

(1875), 32 L. T. 558 ; He (.'Idniiigtou Iron Co. (1885), 29 

Ch. D. 169. « 

499. Time of publication — Whether during 
Sunday service.]— On Apr. 6 notice was posted 
on the church door for a vestry meeting to appoint 
churchwardens on Apr. 10, which was Tuesday. 
On that day A. &: B. were elected chu ^hwardens. 
Doubts having arisen as to the sufficiency of the 
notice, it not having been published in church on 
the Sunday, another notice was duly given Sc read 
during service on the following Sunday that a 
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vestry meeting would be held to elect church- 
wardens on the ensuing Thursday, on which day 
A. & B. were again elected : — Held : A. & B. were 
duly elected churcliwardens, as one or the other 
of the two elections was valid . — Re St. Faitu 
(Churchwardens) (1850), 25 L. J. Q. B. 108 ; 
20 L. T. O. S. 261 ; suh nom. II. v. St. Faith 
(Inhabitants), 2 Jur. N. S. 212 ; 4 W. K. 207. 

500. Place of publication — Where more than 
one church in township.] — ^By Lighting & Watching 
Act, 1833 (c. 00), s. 33, the overseers are required 
to proceed in the same manner, for the puri>o8e of 
cojlecting, raising, ik, levying tlie rat^i under that 
Act, as for levying money for the relief of the poor ; 
& by Pai'ish Notices Act, 1837 (c. 45), s. 2, all 
notices theretofore made in churches or chapels, 
are to be affixed on or near to the doors of all the 
churches & chapels witliin the parish. 

A lighting & watching rate was made for the 
township of C., & a written notice of it was 
affixed to the door of the chuich of St. Michael, 
in the townsliip, which was siat<'d to bo the cnly 
place where rates for the relief of the poor had 
theretofore been published. At the time of the 
publication f)f the raU^, then? wei’e two other 
churches of the Established Church in tiie town- 
ship of C\, on the doors of which no notice of the 
rate was affixed ; — Held : tlie publication of tlie 
rate was insufficient. — II. v, WiiiPP (1843), 4 Q. B, 
141 ; 3 Ual. & J)av. 372 ; 12 L. J. M. C. 04 ; 7 
J. IK 060 ; 7 Jur. 104 ; 114 E. K. 860. 

501. Parish divided Into separate parish & 

particular district — Publication at all churches 
except those in separate parish.] — IMor to the 
Burial Act, 1835 (c. 128), ss. 12, 13, the parish of 
T. included T. W., an ecclesiastical district 
formed under Church Building Act, 1818 (c. 46), 
& 8., a hamlet containing a church, to wliich a 
distru'-t had been assigned under Church Building 
Act, 1831 (c. 38), Neither T. W. nor S. separately 
maintained their own poor, iherts l>eing a common 
poor rate for the entire parish of T., but each had 
its separate burial ground. A vestry meeding of 
the inhabitants of the imrish of was calhd, by 
notice afOxed to the doors of all the churches in 
the parish, including that at 8., but excluding 
those in T. W., to consider whether a burial 
ground should be jirovided for such pai*t of the* 
parish of T. as was not included in ^J\ W., if 
so, to appoint a burial board for such part of the 
Xiarisl). A burial board for T., excluding T. W., 
was appoint ed at this meeting : — Held : ( 1 ) the 
board was well appointed ; (3) a potjr rate made 
on that pai*i of for which such board was 
appointed, for defraying the expenses of the board, 
was goo<l ; that occupiers of propeity in 8. 
werti pioperly asseHsed to the rate ; for though 
T. W. was entitled to a separate burial board, S. 
was not. — ViNER v. Tonbridge Overseers (1859), 
2 E. & E. 0 ; 28 L. J. M. i\ 251 ; 33 L. T. O. 8. 
202 ; 23 J. P. 773 ; 6 Jur. N. 8. 1293 ; 7 W. II. 
653 ; 121 E. R. 4. 

Annoittliotw : — As to (t ) BsM. H. v. Waloot St. Swithin 

Ovensoerii (1862), 2 B. & S. 671 ; U. v. Tonbridfft) Ovor- 

seera (1884), 13 Q, B. 1). 339. 

502. Length of notice — ‘‘ Three clear days 
What constitutes.] — On Mar. 22 a notice was 
posted for a vestry meeting, to appoint parish 
officers on Mar. 25 ; the meeting being held, two 
surveyors of highways were appointed. On 
Apr. 11, at a special sessions for highways, it 
appeared to the justices that the appointment 
was invalid, as tliere had not been three clei^ 
days' notice of the vestry meeting wliich is 
requisite under Vestries Act, 1818 (c. 09), Ac they 
then appointed two other surveyors under High- 


way Act, 1836 (c. 60), *B. 11. The new surveyors, 
on Oct. 1 , made a rate which some of the inhabitants 
refused to pay. On Nov. 20 they made another 
i*ate, W., one of the inhabitants refused to pay. 
The j Uhl ices refused to grant a distress warrant 
whereuiion the surveyors obtained a rule ni»i for 
a mandainm :—Held : the appointment at the 
vestry meeting was invalid on account of the 
insufliciency of the notice. — R. v. Best (1847), 6 
Dow. & L. 40 ; 2 New Sees. Oas, 056 ; 2 Saund. 

(7. 90 ; 10 L. J. M. C. 102 ; 7iom. R. v, 
Huhrey JJ., 11 Jur. 489. 

503. Suffleienoy—Whether notice of spoolflo 
i purpose necessary.] — Not necessary in all cases 

that notice should bo given of the specific purpose 
for which a parish vestry is convened. — C i.uttgn 
r. Cherry (1810), 2 Phillim. 373. 

Aniu4a1ions Smith v. DoUfhUm 

1». C. (7. 179 ; Rand & Grlmwado r. llrooii (1860), 0 Jur. 

N, S. 303. 

504, Intention to raise loan.] — ^At a vestry 

meeting, certain plans were produced for improving 
the pai'ish church, & were i^derrod to a committee. 
At a subsequent vestry their repoi't, i*ecommonding 
an cnlai*gement, was received & adopted, Ac a 
resolution passed for boriowing money on the 
parish raU’S to carry the {ilans into execution. 
The notice of holding Uie latter vestry, publishi'd 
in pui‘suance of Vestries A<d, 1818 (c. (il>), s. 1, 
stated tlie purpose of it to be to ivceive a i*epoi*t 
from the cliurch committee, Ac to adopt siudi 
measures os may appear necessary for carrying 
that Import into exiicution H/i/d ; this was a 
sulllcient notice of the intention to proposi*, 
borrowing money on the church rates for tlie pur- 
pose of executing the plans. — Blunt r. Harwood 
(1838).-8 Ad. At El. 010 ; 1 Curt. 048 ; 3 Nev. Ac 
P. K. B. 677 5 1 WUl. Woll. Ac II. 6J6 ; 7 L. .1. M. C. 
107 ; 2 J. IK 424 ; 2 Jur. 017 ; 112 E. It. 900. 
Antwinlums : — Retd. Hurdor v. V»>lcy (1H40), i Per. ^ Dav. 

462 ; WllllaiiiH r. Goorgo (1813), 2 NuGjh of Ganw 86; 

Mackoiioclilu v. Peiusaiujo (1 881 ), 6 App. Goh. 424. Xmd. 

HttwcH Ac Vlottt V. PoUatt (1840). 2 Curt. 473 ; 11. r. 

Powoll (1873), L. U. 8 Q. B. 40,3. 

506. Omission of name of parish — Whether 

material.] — A notice of a vestry meeting alYixed 
on the parish eJiurch door, Ac addressed “ to tlJ(^ 
cliurchwardens, ovei*8ecrs, & principal inliabitants 
of this parish ” is a valid notice though it does not 
name the parish, Ac although it is adJi*essed to the 
principal inhabitants. — Hand v. Green (1800), 
9 C. B. N. 8. 470 ; 30 1j. J. C. IK 80 ; 7 Jur. N. 8. 
120 ; 9 W. It. 64 ; 142 E. Jt. J85 ; Hufj now. Re 
llANi) V, Green, Rx p. Greek, 3 Ji, T. 293 ; 21 
J. P. 790 ; HiU)tietiuenl proceedings, 7 Jur. N. 8. 
128, n. . . 

506. Notice addressed to principal In- 

habitants.] — Rang V. Green, No. 505, ante. 

(c) Procedure at Meetings, 
i. In Oeneral. 

507. Right to attend — Whether exclusion a 
cause of action.] — Qu, : whether a man who has 
a light to b<; present at a vestry can maintain an 
action against one who keeps iiim out of the room 
in which a vestry is holding. — J *hilubrown v, 
RylaWd (1726), 2 Ld. ilaym. 1388 ; 8 Mod. Rep. 
351 ; 1 Htra. 024 ; 92 E. 11. 404. 

508. Persons preventing attendance prose- 

cuted to conviction — wght of parishioners to costs 
on certiorari.] — Rated inhabitants of a parish, who 
were prevented by rioters from entering the 
vestry room to attend a meeting called for the 
purpose of imposing a church rate, Ac whoaftor- 
wards prosecuted the offenders, ore paries grieved 
within the meaning of 6 Ac 0 Will. & Mar. (c. 11), 
8. 3, &, therefore, entitled to costs on convudion 
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Sect. 7. — Conaiiiution of the Church into parishes : 

SuJ)-seci . 4, C . jc) i., ii. <fc iiij 

of dofts. after removal of the case by certiorari. — 
B. V. Thompkins (1831), 2 B. & Ad. 287 ; 9 
L. J. O. H. M. 0. 81 ; 109 E. R. 1160. 

See, generally, CitowN Practice, Vol. XVI., 
pp. 465 et seq. 

509. Quorum — Whether attendance of vicar 
necessary.] — ^Mawwsy v, Baubrt, No. 637, post. 

610. Control of election — Where no presiding 
officer.] — Where there is no regular presiding 
sworn officer at an election, e.g. of churchwarden, 
one of whom by custom was chosen by parishioners 
paying scot lot, dc the other appointed by the 
I'ector, which latter in fact presided, the control 
of the election devolves at common law upon the 
electors themselves ; but unless there be a custom 
te regulate the time for maki^ such election, it 
is not competent to a majority of the electors 
assembled at the time of such election to narrow 
the x>eriod wliich the common law would allow ; 

& therc^forc a resolution by them that it shall con- 
clude at a given time must at least limit a time' 
reasonable in itself with ix^spect to numbers & 
distance, & be of sufficient notoriety. But whether 
a n^solution by a majority of the vestry on th<3 llrat 
day of the election to close the poll at 4 o’clock 
. on the n<3xt day in a parish where tlitj number of 
electors did not exceed 1 80, & where tlic affidavits 
stated a custom for 200 yearn not to kc^op the poll 
open for more than two days, At no instance within 
living memory of extending it bf^yond 4 o’clock 
on the 8ecr>nd day, were sultlcient to warrant the 
closing of the poll, at that time, while some of the 
voters wtjrci ptill coming in to poll, At others liad 
no notice of the resolution ; was a fit (iic^stion to 
bo tried upon a mandamus. — II. v. WiNi n ester, 
Bihkop’h Commissary (k)iiRT (JSOd), 7 JEast, 
673 ; 103 E. II. 222. 

AnntitfUUtrut : Ittikcr Dowiiiiur v. Wood (IS.'i?). 

1 Curl. r>07. RiBld. WesIcrUm v, PuviilHon (1854). i \ 

Kcc. & Ad, .*185 ; H. v. (Joolo (ItioutiibeJil & (Miiii-ch- i 

wardoim) (18(11), 4 Ii. T. im. I 

511. Latitude of discussion allowed.] — In a I 

vcistry nu'oting for civil purposes, as a full latitiuh^ ; 
of iUscussion must be* allowed mei'o coarse ox pres- j 
sions do not constitute brawling. — Hoiidi: v. I 
Hi^ales (1829), 2 Hag. Kcc. 6(13 ; 192 E. H. 958. I 

612. Formalities — Whether strict formality ! 
necessary.] —(1) The observance of strict formality 
in putting motions As amendments thcjrcon to 
vt‘H( ry me(3tings is unnecessary ; it is enough if 
conliicting pi*oposition8 be so put to such a meeting, 
that those pixjsent understand what it is that they 
an* caUc*d on te docidt*. 

(2) At a meeting in vestry of the inhabitants 
of the parish of H. lield undtu* a local Act for the 
purpoBt3 of determining the ap))lication “ to some 
public purpose, beneficial to tlie inhabitants,” of 
moneys paid by two railway cos. in compensation 
of ceiiain commonable rights of the inhabitants, 
a pixiposition was made that the money should be 
applied partly to a district churcli, Ac partly to 
almsliouses. The pioposition was met by an 
amendment to the elte<;t that the money bo applied 
to almshouses only. The chainnaii liavdng in- 
quired whether any one else wished to address the 
meeting, Ac no third proposition having been made, 
the amendment was put Ac carried, A poll was 
then demanded ; Ac at the polling place the in- 
habitants were called on to vote for “ the district 
church A: almshouses,” or for the almshouses 
only.” The result was in favour of the proposition 
for the district church & ahnshouses ; — Held : the 


proposed. As the poll was rightly so taken as to 
determine the question which of these two methods 
was preferred by the majority of the parishioners. 

(3) Tliough a poll must not be so taken as to 
revent a scrutiny. As therefore must not bo taken 
y ballot, a voter has no right to insist on a 
scrutiny. — R. v. Hammersmith (Vicar As Church- 
wardens) (1852), 3 B. As S. 604, n. ; 19 L. T. O. S. 
203 ; 122 E. B. 190 ; suh nom. Be Hammersmith 
Vestry, Ex p. Stevens, 10 J. P. 032. 

Annotations As to (2) Conid. St. Michael, Oxford r. Luff 

(1858), 7 W. 11. 20. BMd. U. v. Roberts (I86:i), 3 B. & S. 

49 . 5 . 

613. Control by court — What court has Juris- 
diction.] — The Ecclesiastical Ct. lias jurisdiction, 
ratione loci, over the order As proceedings of vestry 
meetings, held in a church ; As, therefore, where a 
rector had libelled, in that ct., a parishioner, for 
preventing him from presiding as chairman at 
such a meeting, a prohibition was refused. 

It is pleaded in the aite. As on their admissibility 
must be taken as tiue, that the minister’s presiding 
at vestry meetings ” is observed in As throughout 
the whole realm.” The fact of such general usage 
for the minister so to preside is notorious. As has 
not been denied even in argument. Now such an 
! usage*, unless absurd or improp(*r, I take to found 
I a common law right (Sir .John N icholl). — Wilson 
V. M‘Math (1819), 3 B. As Aid. 211 ; 3 PhUlim. 
97 ; 109 E. K. 9.50. 

-Consd. Sanders v. Head (1843). 3 (^urt. 505 ; 

K. V. .SallHbury Bi».. 119011 1 K. B. 573. Refd. Raiisou & 

Knott V. (!urrmkiii (1851). 2 Rob. Kcd. 370 : Marti nr. 

Mac’koiiochie, Flaniauk r. Simpson (18({8), L. R. 2 A. & E. 

119; Holy Triully, Stepney (1902), IK T. L. U. 789 ; 

L. C. C. V. JJiindtiH, 1 1904 J 1*. 1. Mentd. St. AllmnH Bji. 

r. FiUiiifCham, [1900J J*. 193. 

514. Evidence of proceedings.] — 11. r. Ely 

(AR(*H DEACON), No. 729, post. 

: ii. The ('hainnan. 

i 615. Right of incumbent to preside.] - ' Wilson 
V. M‘Math, No. 513, ante. 

616. — - Vestry for election of church- 
wardens.] — R. V. D’Oyly, II. V. Hkdoer, No, 498, 
ante. 

517. Irregularity in nomination — Effect of.] - 

Irregularities at the meeting at which the rate was 
ma.de in the nomination of chairman As wrong 
announcement of the numbers on each side, 
acquiesced in, As no poll being demand t^d, will not 
vitiate tile rate. — (U> rnwa1iL v. Woods (1819), 

I Notes of i^;i84>8 55,5 ; 7 Ii. T. O. S. 189. 

: — ^Expld. St. Michael. Oxford r. Lull (1858). 

7 W. R. 20. 

518. Refusal to put resolution — Assumed elec- 
tion of another chairman.] —R. v. Stephens 
((hlANCELLOR OP Bangor) (1870), Prideaux’s 
Churohwardens' (luide, 19th ed., p. 201. 

519. Amendment.] — At a meeting of the 

vestry to elect churcliwardens, D. was pi*oposcd 
to be re-elected, when parishioners moved an 
amendment that hefoi’e electing a churchwarden 
a certein corivspondence between tlie Charity 

1 Conn'S. A:- the churchwardens as to some parish 
■ charity funds should be produced. The vicar 
i iH*fusod to i)ut the amendment. As declared D. 

1 duly elected : — Held : (1) the vicar was wrong in 
I ri*hising to put the amendment ; (2) he was 

! wrong in not putting to the meeting wliether D.* 
' should be elected. — R. v. JIaoboukne (N’icaH) 

! (1889), 51 J. P. 279 ; 2 T. L. H. 809, D. C. 

520. Resolution out of order — Qualifleation 

of candidate not contemplated by statute.] — 
Pedley & Lovell v. Chapman (1891), 7 T. L. II. 
399. 


vestry must be taken to liavt* agi’eed that the ; Power to adjourn meeting.] —Sec Sub-sect. 4, C, 
money sliould be ap})lied in one of the two m<*thDd8 ! (d), post. 
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2 Moo. P. (\ C. N. S. 9(J ; 10 L. T. 142 ; 28 J. incumbent as chairman to put resolution -As- 
420 ; 15 E. Jl. 838, 1*. (\ sumed substitution ol new chairman.] — II. v, 

525. Voter entitled to more than one vote Stepukns ((^iiancjklujr ok IIanuou), No. 518, 

— Limitation ot number of votes.] — IticiiAUDsoN i ante, 

V. (ILAUWIN, No. 470, (mte. i 534. Of majority — Whether binding on 

526. -.| -WJiert> Small Tone- i minority —Matter within Jurisdiction of vestry.] — 

monts Act, 1850 (c. 00), lias been adopt-ed in a ' ht. .John’s, Maiuiatk ((Jhuuciiwaudknk) v, St. 
parish, & pai^ies are rated as owners under that .John’s, Maroate (I’ahishionkiw, etc.), No. 1710, 
Act, A:, also as occupiei’s in their own rigJit, they 1 post. 

are entitled on voting in vestry to add the amount i 536, Departure of voters voting 

of tJie ratable value of both cai>aciti(}s, to give ' with majority — Negativing resolution carried by 
one vote for evtjry £25 of annual rent, but so t hat , minority.] —A vestry having been conviuied, a 
they claim no more than six votiw in ail. Jiut survey estimate of repairs (necessary for t.he 
they are not entitled to vote separat/<‘ly for each ; parish church ( Ai tin? expens(?s (tluToof] was pro- 
class of pi-operty so as to exceed the number of diKM^il, ^ no objeeXion madt: to either. A rate 
votes which would be allowed by tluj above mode having Ixien pi*oi»osed & S(?conded, an amendment 
of computation. — L ambe A:, Clarke v. (Jiiieves was moved At s<5<;onded, At, on a show of hands, 
(1802), 20 J. P. 327 ; 8 .Tur. N. S. 288. was carried. The majority of parishioncjrs who 

527. Property held in own right & Jiad negatived the granting a raU» having quitte<i 

property held Jointly as executor.] ~ P. v. Kiiiiiv, the vestry, the cliurch wardens & the minority 
No. 523, ante. continiKMl to remain in vestry. At r<j-propos(Kl At 

528. How calculated.] — - Lambe carried the necessary rate Held: such rate was 

At (hiAiiKE V, (iRiKVES, No. 520, aide. a legal At valid church rate. 

529. On election of people’s churchwarden The obligation of the parishioners to rc^pair the 

— Incumbent nominating other warden.] — An in- churches is absolute ; the performance of such 
cumbent of a parish, who, upon the failure of obligation may be compelled ; At tluj performance 
himself At tlie parishionei-s to agree upon the. of it iiu%y bo properly enforced by thcj ecclesiastical 
choice of churchwardens, exi'rcises his right of cts., subjcjct to the control of tlus cts. of common 
appointing on<? churchwarden, is not entitled eith«*r Jaw, wh<in the ecclesiastical cts. exce-iMl their 
by the common law or under Vestries Act, 1818 jurisdiction, or attempt to enforce a rat<j which is 
(c. ()0), s. 3, in his capacity as a ratepayer to voP; illegal Ac invalid. — V eley Ac .Johlin v. (loHLiNfi 
at the election of the second churchwarden. (1813), 3 (Jurt. 253; 2 Not<iS of (’ast'S 278; 7 

Th(! 89th C’anon of the Canons of 1003 is de- j. i>. 118 ; 7 Jur. 280 ; 103 E. U. 720 ; HvdiHCi)umi 
claratory of the corninori law. In this canon th<i proeeedinyH, nom. (iowLiNU v. Veusy (1853), 
parishioners are mentioned in such a way aa to 4 H. L. (’as. 079, Jl. L. 

show that, in cast* the vestry cannot agis^e, the AnwttfUwnM : K. v. Tliomii* (1H12), :{ Q. H. 581); 

minister is to choose his own churchwarden, & the KrauciH v. SUm'urd (1814), 5 Q. B. OHI. 
parishioners, as opposed to Ac distinguished from 536. Whether binding on ordinary — 


PART III. SECT. 7, SUB-SECT. 4.— 
C. (c) iii. 

o. Jtif/ht to rfAr -Klertum of retitjr 
- Majority of qaaUfifd voters.] — Whore, 
at a meeting hold for the pur- 
IM>sfi of nominating a m'tor, ^only 
a portion of tliOHo who voted were 
adiidtted to be quail bed, thcru 1x4 ng 
u doubt ah to tJic rwt if 


two-thirdH of the qiuiliflod voters 
l»rertfnt vot<.*<l for the eaiididalo pre- 
Hciited, the elfxrtion Ih g<x>d, though 
others who voted may not l»e quulitled. 

- h'x p. Bkick (l»7:i). 2 Pug. 60.— CAN. 
p. iirsolut'ions — Appeal to bishop 

- -VeMryumn’s right to interim in- 
juneiion.] -—By the cxnihMlution of an ; 
episcopal chapel, the decisions of tlus i 


vestry wero declared rovlewablo by 
tlie biHhop. At a meeting of the 
ventry wmoIuHouh afTeeting the cliu- 
racter of a vextryiiian w'lsre paHHcd, 
agiiiiiHt which he appealed m t.he 
biHhop ; hut, notwlt.hKtaudJng the 
upi»eul, the other ventrymeri jinKXKNled 
to carry the isjHolutioiiH Into efftxjt. 
The upi>li. then applied, pending his 
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Church into varisheB : 
Sect, 7 , — Comtiluliait (if 9 W (g) t. 

8ub-8ect. 4, C. (c) inordinary’s disoreilon.] — Sr. 
Blatier subject to (Churcuwabdbns) v. St. 
John’s, Marg^-^tb (Parishioners, etc.), No. 1749, 
John’s, Marcv^ 

post. Whether binding on succeeding 

587. — >~The acts of one vestry are not absolutely 
vestry «< succeeding vestry ; dc they may be 
bindm ‘Urined or rescinded by such succeeding vestry ; 
con^w the confirmation of the succeeding vestry is 
bjr^ot necessary to make the acts of a preceding one 
valid.^ The acts of a vestry may be valid, though 
the vicar was not present ; he is not an integral 
part of the vestry. — M awlby v. Barbbtt (1708), 2 
Esp. 687, N. P. 

588. Whether confirmation by succeeding 

vestry necessary.] — Mawley v. Babbet, No. 
537, ante, 

589 , Whether consent to borrowing within 

Church BuUdIng Act, 1818 (c. 45), s. 9.J— B. v. 
WiLiJM, No. 365, ante, 

Amendment.] — See No. 510, ante. 

640. “ Division ” of a vestry — How taken.] — 
A “ division ” of a vestry, “ to be taken in the 
manner pi'escribod by Vestries Act, 1818 (c. 09),” 
may bo taken by a poll of all the ratepayers, such 
l>olI being an adjournment of the vestry. 

At such poll the original proposition & an 
amendment inconsistent with it, being the only 
one proposed, may be put to the \ote, & alTirmative 
& negative votes may be taken upon eacli, & in 
that way the sense of the votes may bo ascertained. 

Observations upon the best mode of taking the 
opinion of a mfioting upon a resolution & amend- 
ment. — E lt V. Ht. Mary’s, IsLiNcmiK Burial 
Board (1864), Kay, 449 ; 2 Eq. Kep. 1089; 18 
J. P. 229; 69 K. Jl. 100. 

Antwlniiiin Hentd. Hewit t r. White (1806), 14 W. It. 220. 

(d) Adjournmenl of MeeiingH, 

641. Right to adjourn — Whether in vestry or 
incumbent.] — The lidjournment of a vestry meeting 
is, of comnion right, vested in tho parishioners at 
large ; not in the vicar. — S toughton v, Hbynolds 
( 1736), Fortes. Rep. 168 ; Leo temp, llai'd. 274 ; 

2 Stra. 1045 ; 02 E. Jl. 804. 

AmuAaiunoi ^—Conid. WUiwn u. M'Math (1819). 3 B. & Aid. 

Bxpld. A Dl^. it V. Ohentur (Arolidoacou) 
s i*akor & Duwninir v. Wood 
COMd. It. V. D'Oyly (1840), 12 Ad. 
& H Raid. U. r. SttllMbury, Bp.. [19011 1 K. B. 573. 
Mentd. Bronmer r. Hull (1866), L. H. 1 0. 1*. 748 : Edney 
Ac iiumi r. Sjnallbouofl (1869), 21 L. T. 506. 

642. Whether in chairman.] — Where a 

meeting for tho election of churchwardens take^f i 
place in the parish chun;h, in pursuance of a 
notice that such meeting would be held at the 
parish church, & that in ease a poll should be 
demanded the meeting would be immediately 
adjoui'ned to the town hall, the chairman may, 
upon a i>oll being demanded, adjourn the meeting, 
although a majority of the voters present object 
to such adjournment. The right of adjourning . 
the business in progress at a meeting, is vested in ! 
tho persous assembled, & not in the chairman. — | 
R. i\ Chester (Archdeacon) (1834), 1 Ad. &; El. ! 
342 ; 3 Nev. & M. K. B. 413 ; 2 Nev. & M. M. C. ' 
277 ; 3 L. J. M. 0. 95 ; 110 E. R. 1236. 

.*-~OoitS^ Baker A: Dovniinsr r. Wood (1837). 1 
Oirt, ^7. Mentd. Campbell e. Alauiid (1830), 1 Nov. & 

(Rector, etc.) (1837), 7 i 
Au. oC El. 254. { 


648. 


— .] — B. V, D’Oyly, B. V. Hedger, 


No. 498, ante, 

544. For scrutiny of votes — Enforcement by 
mandamus.] — B. v, Sharpe (1845), 6 L. T. O. 8. 
168, 364 ; 9 J. P. Jo. 773 ; subsequent proceedings^ 
svib now. R. v, Wakefibu) (vicar) (1846), 7 
L. T. O. S. 227. 

(6) The Poll. 
i. In General. 

646. Proper mode of taking vote.] — The proper 
way of taking the vote at a vestry is by a poll, 
the meeting being adjourned for that purpose, if 
necessary or convenient. — Be Egham Burial 
Board (1857), 29 L. T. O. S. 343 ; 80 L. T. O. S. 
163 ; 21 J. P. 563 ; 3 Jur. N. S. 966. 

646. Whether show of hands condition prece- 
dent.] — One of two candidates for the office of 
churchwarden was elected at a vestry, & subscribed 
the declaration of office, but the election was 
alleged to have been so improperly conducted that 
the proceedings wei'e void. To give the parties 
impugning the election an opportunity of trying 
its validity, the ct., considering a primdfac^ case 
to be presented, granted a mandamus calling on 
the rector & churchwardens to convene a vestry 
for electing a churchwarden for the remainder of 
the year. At an election in vestry, where the 
right of voting is regulated by Vestries Act, 1818 
(c. 69), 8. 3, it is no objection to the proceedings 
that the chairman directed a poll without first 
taking a show of hands : although a show of hands 
was demanded, & the poll was not demanded, but 
was objected to. — B. v. Birmingham (Rector, 
ETC.) (1837), 7 Ad. & El. 264 ; 1 J. P. 211 ; 1 Jur. 
754 ; 112 E. R. 467. 

AnnotfUiom : — ^Re!4. R. f>. *St. Martin *r Grdiw. (1851 >, 17 
U. B. 149 ; Ex p, Mawby (1854), 3 E. Ac B. 718. Mentd. 
lie Barlow (1861), 30 L. J. Q. B. 271. 


547. 


Votes calculated in writing.] — At a 


vestry to elect churchwardens, the cliairman, aft<5r 
tho minister liad nominated his, Si after two 
candi<iates hod been proposed & seconded, refused, 
on a Miquest & pinitest of ratepayers, to take a 
show of hands, but took down the names of those 
present, & their i*e8pcctivo votes, & added them up, 
& then declared tho one Jiaving a majority to be 
duly elected ; whereupon a ratepayer demanded 
a poll, wliich was I’cfused ; — Held: (1) the pro- 
ceedings wei*e irregular, & a poll ought to have 
been granted ; but (2) as the affidavits did not 
state that any ratepayers liad been pi'eventt»d 
from voting, a rule for a mandanim to re-ussemble 
the vestry & proceed to a fresh election was refus(?d. 
— 11. V. Goole (Incumbent & Churchwardens) 
(1801), 4 L. T. 322 ; 25 J. P. 308. 

Annotoiwn : — As to (2) Gonsd. R. v. Ward (1873), L. R. 8 

Q. B. 210. 

648. Method of taking — With closed doors — 
Whether proper.] — In tho election of church- 
wardens, if a poll be demanded, tlie votes are to 
be given by the qualified inhabitants present ; but 
all qualified ii^bitants, wliether they were 
pi'esent or nut at the show of hands, have a right 
to be admitted into tho vcstry-ioom & vote 
during such poll : although the (pialified in- 
habitants present at the time of granting the poll 
i^esolve that the poll shall be confined to those 
then pi'esent. (2) It is not a sufficient ground for 
impcaching such election (on motion for a man* 
damns to elect) that the poll was taken with clo3ed 
doors, unless it he cxpi*essly sworn tliat some 
qua]jfie<l person who meant to vote was thereby 


apiMMl, for sttsponBiou & IntenUot on j tho roHolutlono, Sl bccauHO pending tho 
g gymMi that- no legal quorum was \ apitoal, tho itMolutiona could not bo 
pioeeut at tho mootiiw which paa^ i enlorood: — Kefuaed. — Edwards v. 


Bsunifi (1847). 0 Dual. (Ct. of Sees. 
1384 : 19 tiv, Jur. 608.'-SCOT. 
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prevented from doing so. (3) SembU : if such 
an instance were shown, the ct. would grant a 
mandamvst without inquiring strictly whether the 
number of persons excluded was in fact such as 
to aftect the result of the election. — R. v. Lambeth 
(Rector) (1838), 8 Ad. & El. 350 ; 3 Nev. P. 
K. B. 416 ; 1 Will. WoU. & H. 398 ; 2 J. P. 423 ; 
2 Jur. 500 ; 112 E. R. 873 ; subsequent proceedings, 
sub nom. R. v, D’Oyly, R. v. Hedger (1810), 
12 Ad. & El. 139. 

ATmoktHons: — Aa to (1) Retd. Westerton r. Davidson 
(1854), 1 Eoo. & Ad. 385 ; Whlto v, Steele (1802), 
C, B. N. S. 383 ; R. t). How (1863), 33 L. J. M. C. 53. 
Aa to (2) Apld. R. e. Goolo (luoumbent Sc Churchwardens) 
(1861), 4 L. T. ^2., Coned. Shaw v. Thompson (1876), 
3 Cb. D. 233. Bold. Westerton v, Davidson (1854), 1 
Eoc. & Ad. 385. Aa to (3) Conid. R. r. (Cousins (1873), 
L. R. 8 (i. B. 216 ; R. v. Ward (1873), L. R. 8 Q, B. 210. 
Retd. i2e St. John’s, Cardiff (1847), 11 Jur. 183. wnerally, 
Mentd. Julius v. Oxford Bp. (1880), 5 App. Cas. 214. 

549. After show of hands — By ballot.]— 

At an election of churchwai*dens, where, after a 
show of hands, a poll is demanded by or on behalf 
of a candidate, it is illegal to conduct the election 
by ballot. — S tory v. Colk (1848), 0 Notes of (Jases, 
Siipp. 33. 

Annotation : — Retd. Westerton v, Davidson (1854), 1 Ecc. Sc 
Ad. 385. 

550. Sq as to prevent scrutiny.] — Though 

a poll must not be so taken as to pi'event a scrutiny, 
A tlieieforc must not be taken by ballot, a voter 
has no right to insist on a scrutiny. — R. v. Hammer- 
smith (Vicar & Churciiwaiidens) (1852), 3 
B. & S. 504, n. ; 19 L. T. O. S. 203 ; 122 E. R. 
190 ; sub nom, lie Hammersmith Vestry, Ex p. 
Stevens, 10 .1. P. 032. 

AnnutcUiona : — ^Retd. St. Michael, Oxfowl v. Luff (1858), 
7 W. R. 20 ; R. v. Roberts (1863), 3 B. & S. 495. 

551. Ruling by chairman contrary to 

resolution of meeting — Whether election Invalid 
dated — No voters prevented from voting.] — The 

advowson of a parlsli church being vosttul in 
trustees who weni bound to present the nominee 
of the parishioners A inJiabitants, a vji.c;ancy 
occurred, & at a meeting of parisliioners convened 
by the churchwardens A pi’csided over by one of 
them, Aug. 30 was fixed upon for a meeting to 
prtjcced to the election of a vicar. Meanwhile, 
upon the requisition of certain inhabitiints, a 
meeting of Aug. 25, summoned by the chuifh- 
wardens, but at which they declined t-o j)rc8ide, 
was held, at wliich resolutions wei*e x)as8<Hl to the 
elXect that the election should be by ballot, on one 
day only, A at sevei*al polling places, A that tlie 
poll should be open from 9 to 9. On Aug. 30 
the meeting resolved ui>on was held, candidates 
were nominated, a show of lumds taken, A a poll 
demanded, A one of the churchwardens, wlio was 
in the chair, announced that the poll would be 
taken by open voting, on the following A two 
successive days, at one polling place only, A that 
the poll would be kept open from 8 to 8. V non a 
parishioner rising to move amendmemts similar U) 
those of Aug. 25. the clmirman left the chair, A 
declared the meeting at an end. After the church- 
warden had left the chair, another chairman was 
chosen, A a series of resolutions similar to those of 
Aug. 25, were moved A carried. The poll having 
been taken in the way announced by the chairman 
of the meeting of Aug. 30 : — Held : (1 ) the conduct 
of the ch\m;hwardens liad been erroneous A 
illegal ; (2) there being no evidence of any voter 
having b^n deprived of an opportunity of voting, 
the election could not be disturbed. Sendtle : (3) 
an election by ballot, if duly resolved ufKin, is not 
at the present day an illegal mode of election. — 
Shaw v, Thompson (1870), 3 Ch. J). 233 ; 45 
U J. Ch. 827; 34 L. T. 721.' 

AnnoiatUm MmiM. Bobb Law Boo., [1914] 1 Ch. 286. 


552 . Amendment negativing resolution — 
Whether separate poll neoessary.J — The church- 
wardens of 0. gave notice that a vestry of the 
parish would be held to mske a rate for the repair 
of the parish church : A in the notice it was stated 
that a show of hands would be taken on eadh 
proposition or amendment which might be sub- 
mitted to the meeting, A if a poll should be de- 
manded, the polling would be taken at on ad- 
journed meeting on all the propositions A amend- 
ments made at the original meeting. At the 
meeting a rate of 2d, in tlie pound was proposed, A 
an amendment was moved ** that no rate be 
granted.” The majority were in favour of the 
amendment. Ux>on a x^oll being demanded, the 
vestry was adjourned for the purpose of ta,ki^ it. 
At the poll the voting was ” for the motion ” A 

for the amendment ” ; A at the close of it the 
chairman doclai'ed the motion to be carried, A 
no other amendment was allowed to be x^ut : — 
Held : the amendment being a direct negative of 
the original motion, it was not netjossary to take 
the x)oTl on each ; A no amendment could be 
brought forward after the close of the poll. — R. v. 
Roberts (1863), 3 B. A S. 495 ; 32 L. .F. M. C. 
153 ; 122 E. R. 180 ; stib nom, R. v, Surrey 
7 L. T. 822 ; 27 J. P. 709 ; sub nom, St. Giles, 
Camberwell (Churchwardens) v. Surrey JJ., 
11 W. R. 302. 

553 . .] — At a vestry meeting, a 

motion having been made A seconded that a rate 
bo made, an amendment was proposed that it wns 
not legal or expedient to make a church rate for 
the district. The amendment, A afterwards the 
original question, was x>ut to the meeting : the 
first was negatived A the latter carried. A poll was 
demanded on the amendment only, A the vestry 
was adjourned for tliat purpose. On tlie day 
to which the vestry had been adjourned the 
chairman declared the state of the poll under Lite 
headings (1) the number for tlie amendment A 
against the rate, (2 ) the nuinbei* against the amend- 
ment A for the rate, A declared the majority to bo 
for the rate ; A then dissolved the meeting without 
having put the original motion a second time : — 
Held : the x>rocecdings, though ii'ivgular, were nut 
sudiciently so to vitiate the rate. — Tiarks v, 
llurroN (1800), L. R. 1 A. A E. 270 ; 35 L, J. Eccl. 
11 ; 31 .1. P. 23 ; 12 .Fur. N. S. 1013. 

554 . Right of chairman to have assessors.] — 
nMie vicar presiding at a i>oll for church rates may, 
if he x)luases, call in an assessor to assist liim in 
deciding upon the objections taken to the votes. — 
R. V, Wakefield (Vicar) (*1810), 7 L. T. O. S. 
227; 10 J. P. Jo. 380. 

555 . Election of disqualified i>erson.J — Anthony 
V. Sboer (1789), 1 Hag. (^on. 9 ; 101 E. R. 4/57. 
AnnfdMma : — Conid. Adoy v, Thoebuld (1836), 1 Curt. 

447 : H. V. Barum, Bp.. [1916J 1 K. B. 466. Refd. 

(^riipboll V, Maund (1836), 2 Har. Sc W. 457 ; Hioroy v. 

CoJk (1848), 6 NoiuH of (Juhoh Hupp. 33 ; Wontortoii i>. 

Davldrion (1854), 1 Eco. Sc Ad. 385 ; Hi. Michaol, Oxford 

(CburchwardenH) v. Luff (1858), 7 W. R. 20 ; Tear v, 

Froebody (1858). 4 C. B. N. H. 228 ; It. v. Hi. Matthew, 

Bettinal Green Voetry (1875), 32 L. T. 558 ; HarriMori e. 

^876)^ TrJtft. 43 ; K. v, Wimbledon L. B. (1882), 

ii. Right to and Detnand of Poll, 

556 . The right to a poll — Incident to election 
by show df hands — Election of parish ofllcer.] — 

'I7ie right to demand a ik) 11 is by law incident to 
tlie election of a parish officer bya show of hanils. 
At the election of a churchwarden of the parish 
of P. (subsequently to Vestries Act, 1818 (c. 09)), 
the sltow of liands was in favour of M. A ^11 was 
demanded by a ratepayer prf.*Ment, who requited 
that it should be taken according to sect* 3 of 
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Sect, 7. — Constitution oj the Church into parishes : 

Sub-sect. 4, C, je) ii. i& Hi,] 

above Act (allowing plurality of votes to in- 
dividuals in respect of property), to which mode 
an inhabitant present objected. The poll was 
taken by plurality of votes, by which H. & G. had 
the majonty ; they also had the majority at the 
poll, reckoning by single votes. During the poU, 
several parishioners protested against the mode 
of taking it, & did not vote. By sect. 8 of above 
Act, nothing in that Act is to change or affect the 
right or manner of voting in any vestry or meeting 
holden by virtue of any ancient or special usage | 
or custom. By a local Act, vestrymen of the ! 
parish of P. are to be elected by ballot, by plurality j 
of votes, as under Vestries Act, 1818 (c. 89), s. 3 ; : 
elections of churchwaidens arc to be conducted | 
in such manner as hath been usual in the same i 
parish ; overseeis are to be nominated by the I 
vestrv as may bo done by parishioners in vestry j 
in other coses. Before either Act passed, & ever i 
since, cliurchwardens were elected in P. by show ' 
of hands, no poll ever having been demanded : — 
Held : (1) assuming Vestries Act, 1818 (c. 89), s. 3, | 
to be inapplicable to the parish of 1% G. A. U. were j 
duly elected, the irrcigularity in Uie form of de- 1 
manding the poll, if any, having been waived by | 
the poll being in fact taken witliout objection from | 
either party to there being a poll; & JJ. A- G. j 
having a majority on the poll ae.cording to either ; 
wav of reckoning tlie votc^s ; (2) sect. 3 of above | 
Act was applicable to 1*. ; for tliat the fact of no ■ 
poll ever having In^en d<‘iuanded did not show I 
that thtj itsjige dc Jacto in 1*. excluded a poll, & I 
the (doctions were, at the time of passing the local j 
Act, subject to sect. 3 of Vestries Act, 1818 (c. 89), ! 
in thc< evemt of a poll being demanded ; (3) a poll j 
may be di'inandcd at> an (dection of x)arish oilicers, ! 
aft^'r t-ht? cliairman lies di*clar«‘d the result of a 
show of hands.— (U mpiucll v. Maund (1838), 5 
Ad. iSi El. 885 ; 2 liar. &. VV. 457 ; I Nev. ite P. K. B. 
558 ; J Nev. A P. M. l\ 229 ; 8 L. J. M. G. 145 ; 
111 E. It. J394, Ex. Ch. 

Ainu)tnlUmH : -As to (1) Reid. Uakor & Dowtiiisc v. Wood ; 
(lK:i7), J 507. As to (2) Retd. St. Michael, Oxford 

((Miiirhwai’doiiH) r, LulT (1858), 7 W. U. 20 ; H. v. Howo I 
(1805), ’X\ h. .1. M. V. 5.8 ; 11. V. Wliublodon L. U. (1882), 

8 y. IJ. I). 450. As to CD Coned, story i\ Colk (1848), » i 
NoIx'h of CaM'H Supii. 88. Reid, lloochcy r. yuontory , 
(1842), 11 Jj. .1. Wx. 418; Wi'Mlcrttni r. Davidson (1854), 

1 Krc. it A<1. :i85 ; WhlU» v. SU*ol« (1802), 12 0. D. N. S. 
;i83 ; It. r. St. Malthow, Bolhiial Urocn Vestry (1875), ' 
32 L. T. 558. I 

557. Whether excluded by custom — No i 

evidence of poll having been demanded.] — C amp- j 
BKI.L V. Maund, No. 558, ante. ! 

558. Conduct of elections governed by | 

local Act.] — t'AMPBEiA. V. Maund, No. 558, ante. j 

550. ~ Objection to churchwardens’ ac- | 

counts.) - A vestry meeting was held for the pur- 
pose of ])assing the church wardtnis' accounts ; A ■ 
upon t he motion being pmposed t hat such account-s 
should be allowed, an ninendinent was proposed 
by an inhabitant, who object^ni to certain items, 
that such ac'counts should not be alloAvcd. U^mn | 
this a allow of hands was taken, when the chair- i 
mail declared tliat t he original motion was carried | 
lleifiipoii a X)oll waa demanded, which the chair- i 
man rt'fused to grant ; — JJeld : he was wrong, & * 
a mandamus m'os granted for tlie puipose of taking | 
such poll. — U. r. UoBiNsoN, A'a* p. Oxford (1858), : 
27 L. T. O. S. 110 ; 20 J. P. 311. 

560. ~ Of whole parish - Effect of agree- 
ment.) At a vestry, held under Vestries Act, j 
1818 (c, 89), for the iiuriKise of electing surveyoi's , 
of highways, of which public notice had been given, 
it was agi'eed that the voU> should be taken by a 


show of hands, leaving it open to any one to 
propose that the votes should be taken according 
to the statute. A. & B. were respectively pro- 
posed & seconded for the office of surveyor ; A, 
on a show of hands, A. had a majority. It was 
then proposed & seconded, on behalf of B., that 
the votes should be taken according to the statute. 
No objection was made ; &; on the votes being so 
taken, B. hod a majority, & was declared duly 
elected. A. then demanded a ]X>11 of the whole 
parish ; — Held : ( 1 ) the meeting having agreed 
to a poll being taken according to the statute, no 
one was entitled afterwards to demand a poU of 
the whole parish ; (2) the election of B. was 

valid ; (3) a mandamus for another meeting to 
elect would not lie. — K. v. IIilltnodon (Vicar, 
ETC.) (1852), 18 Q. B. 718 ; 19 L. T. O. S. 184 ; 
18 J. P. Jo. 374 ; 118 E. B. 271. 

Arinatalitma : — As to (1) Distd. H. v. (jooper (1870), 39 

L. J. y. li. 273. Md. St. AUchael, Oxford (Chiirch- 

wardeiL8) v. Luff (1858), 7 W. U. 20. 

561. .] — It. V. Goole (Incumbent & 

CJhuuciiwabdkns), No. 517, ante. 

ScCy also. No. 755, post. 

Enforcement of right— By mandamus.] — See 

No. 559, ante ; & Nos. 588-589, post. 

562. No practical injustice.] —K. v. 

Goole (Incjumbent A Giiukchwahdkns), No. 
517, aide. 

563. Time of demand — After declaration of 
result of show of hands.] — G ampbetj. v. Maund, 
No. 558, ante. 

564. During calculation of votes after 

abortive show of hands.)- -A vestry was duly sum- 
moned to consider as to the mode of raising money 
to pay for rebuilding the parisli church. A r<‘solu- 
tion was moved & second<»d that an application 
should be made to the conn’s, of public works, to 
which an amendnumt was moved A seconded, 
that “ this vestry refuses to sanction the applica- 
tion.” It being difficult to Gill the numbers on a 
show of hands, the chairman suggested that the 
nainos bo taken down in writing, to wliuili no 
objection was made. The supporters of the 
amendnient, however, seeing the numbers would 
be against them, one of thcim demanded during 
the reckoning tliat a poll be taken, A moved 

that the vestry be kept oxien till Saturday.” 
Thti chaiiman refused to grant a poll, on the 
gi’ouud that there was a resolution ponding A 
not distiosed of ; — Held : th<i poll ouglit to liave 
been granGid, there, being substantially a demand 
for it, A mandamus gi*anted accordingly to the 
I’octor to rc-assemble t lic’ vestry A grant a poll. — 
B. V. Walters (1880), 24 J. V. 421. 

565. Irregularity in demand — Waiver.] — 
Campbell v. Maund, No. 558, ante. 

566. Effect of refusal — Election imperfect.] — 
On the election of a surveyor of JiigWays for a 
parish, the cliairman of the vestry took a show of 
hands, but refused to allow a iioH wliich was 
demanded. On an application on beheUf of the 
lorsoii wiio ujipoared successful on tlie show’ of 
lands, the ct. granted a rule nisi for a mandamitsy 
commanding the inhabitants to meet in vestry A 
take a ik>U, on the ground that the election w'as 
imxierfect. — AV p. Grow’smitu (1841), 5 Jur. ; 551 
sub nom. Ex p. Grossmith, 10 L. J. Q. B. 359. 

567. .J — Highway Act, 1835 (c. 50), * 

s. 18, enacts, that “ if it shall be determined by a 
majority of two-thirds of the votes of the vestry- 
men present at the meeting,” to form a highway 
lioard for the parish, it shall be lawful for the vestry 
io nominate A elect a certain number of ]>ersons to 
form the heal’d. Tlie majority of two-thirds of 
the vestrjonen present at a vestry meeting of a 
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palish having voted lor the appointment of such , 
a board, a poll was demanded by the minority, I 
which the chairman refused, & a board were tlien j 
nominated & appointed: — Held: (1) a poll was i 
demandable of common right ; (2) tiie riglit was i 
not excluded by the words of the statute ; (3) the j 
board were therefore not duly elected. — Ji. v, ! 
How (1803), 33 L. J. M. C. 53 ; 0 L. T. 385 ; 27 
J. P. 773. 

AnnotaiUms: — As to (1) Conid. II. r. Wimbledon L. B. j 

(1882), 8 Q. B. D. 459. Reid. R. t\ St. Matthew, Bethnal ! 

Green Vestry (1875), 39 J. r. 502. As to (2) Consd. B. r. : 

Wimbledon L. B. (1882), 8 g. B. 1). 459. ' ' j 

668 . Proceedings void — Church rate.] — j 

At a duly assembled vestry A, pi*oposed a chui'ch I 
rate of twopence in the pound, & was seconded by j 
B., C. proposed, as an amendment, a halfpenny j 
rate, & was seconded by I). On show of hands the I 
amendment was negatived ; 0. tlicn demanded 
a poll, which the chaimian iH'fused ; tin* original 
motion was tht‘n put & carried on show of hands. 
D. demanded a poll, the result of which was that i 
the original motion was carried by 43 to 42 : — ! 
Held : all pi'oceedings subsequent t<j the refusal 
of the poll on the amendment were null, & the ct. ' 
pi’onounced against the rate. — 8 t. Mb^uakr, 1 
OX^X>RD (C’llURCHWAItDKNS) V, LUKF (1858), 31 j 
U T. O. S. 358 ; 7 W. H. 20. | 

669. .] — (l)The only legitimate ; 

way ill which a parish can express its desii*e to do ! 
an act is, by convening a vestry, & duly conducting 
the iiroceedings therein to their l.^gal determina- 
tion, viz., by show of hands, or by a poll when a 
poll is duly demanded. (2) A meeting of vestry 
was held for the jiurpose of considering the pni- 
priety of purchasing an additional burial-ground 
for the parish of P. A resolution to that effect 
having been put At agreed to by tlie majority of 
those present, a poll was demanded, At refused. 
33ie n*solution of the vestry was communicated to 
the church building comrs., who thereupon 
authorised the parish to purchase the land At to 
levy rates to defray the expens<;s, uiultu* (3»urtth 
Building Act, 1819 (c. 134), s. 25, At ('hurch Build- 
ing Act, 1822 (c. 72), s. 29. Money was accordingly 
boriowed by the churchwardens, At a rate made. | 
A parishioner declining to t)ay th<^ rate, on the ; 
ground of invalidity, the churcJi wardens institut>e(i 
against him a suit in the Consistory Ct., in whi(;}i i 
suit the respondent tendered a i*espoiLsive allega- | 
tion, stating that at the vestry a poll had been i 
duly demanded, & refused. The judge of the ' 
Consistory C?t. having declined to admit this , 
responsive allegation, the respondent appeal(»d tf> 
the CT. of Arches, by which ct. the decision of the 
ct. below was confirmed. Upon an application 
to this ct. for a writ of prohibition, on the ground 
that the judge of the Consistory Ct. liad im- 
jn-operly refused to receive tlio responsive allega- 
tion, appet. was directod to declare in prohibition ; 
A:, he iiaving so done : — Held : therti had been no 
legal expression of the desire of the parisJi, 6^ the 
responsive allegation ought to have been admitted 
to pi*oof in the ecclesiastical ct. (3) An appeal 
from the Consi.story Ct. to the CT. of Arciies is no 
bar to an application for a prohibition. — White 
V. Steele (1892), 12 C. B. N. 8. 383 ; 31 L. J. C. P. 
295 ; 9 L. T. 989 ; 8 Jur. N. S. 1 177 ; 142 E. U. 
1191 ; subsequent proceedings, 13 C. B. N. 8. 231. 
AnnotalU/tiS : — yis to (1) (2) Befd. H. v. How (1863), 33 

'ly, Mentd. London Corjm. v. Cox 
239 ; Kippiu v. Buutiu (1809), 


(2) Refd. 

h. J. M. C. 53. UeneraUy. Mentd. London (Jori>n. r. Cox 

(1867), L. IL 2 H. L. — 

L. II. 2 A. & E. 386. 

670. Costs.] — E., the vicar of a x^irish, 

at an election of churchwardens, refused to grant 
a T>oll demanded by 1)., one of two candidates. A 
^ was obtained on J utte 1 1 , 

M. 640. 

1 Hare, 1 ; IC e. Hino 


& afterwards made absolute on June 21, & then 
a writ of nmndamus issued, to which E. made a 
return that he liad obeyed the rule. E. had on 
Juno 19, before the rule was made absolute, given 
notice that he hod refused the poll under a mistake, 
but woidd hold another vestry, As grant a xioll, 
which he forthwith did : — Held : 1). was not 

entitlc'd to his costs of the rule ^ writ of mandamus, 
because on E.’s submission after the rule nwi was 
obtained, he hod done all in his power to correct 
the mistake, the further x>ro^ccution of the rule 
was quite unnecessary. — It. v. Etty (1877), 42 
J. P. 39. 

iii. Time, Place, and Duration. 

671. Time & place of holding — Who may fix.] — 
U. r. D’Oyly, li. V. Hedoer, No. 198, ante. 

672. Place of holding — Private property — 
Whether proper place — Town Hall.] — Notice having 
been given of a meeting in vt'st-ry for the imrxiOHe 
of granting a cliundi rate. As that if a poll sliould 
bo demanded, that a meeting would be imiiu*- 
diately adjourned to tlie town liall. The met'ting 
being lieUl As a poll demanded, (.he chuiimau 
immediately adjouitied the meeting l,o the town 
hall, where the poll was token: — Held: (1) the 
pi*oceeding was regular, no business having b(‘en 
inU‘iTupt<*d by it. As the adjoiimment btung pai*t 
of th(i original appointment ; (2) the town liall 
was not an impiiqier place to toko the poll, by 
reason of its b(4ng iirivatt* xiropeity, no iieinon 
having been preventiHi fnmi voting on that 
account ; (3) the time for taking tlie poll being 
limitod to eleven hours, such time was suflhui'ut 
if due diligence had been used, 785 peumms b<*ing 
the greatest nuinbisr jUDveil to have voUhI on any 
occasion. — B aker As Downing r. Wood (1837), I 
CuiT. 507. 

Annotation :—As to (3) FoUd. Wi'stcrtoii r. liiivltlHoii (1854), 

1 Kro. & Ad. 385. 

673. — Convenient place- Late voters pre- 
vented from voting by crowd -Whether ground 
for mandamus.] — Where at a vestry meeting a 
poll is demanded, if the llnie tS: ])laco for taking 
such xioll are* convenient, it is no giound for a 
mandamus to hoUl another v(*siry for the same 
purpose, that in conse<iuen<ie of the crowded st 4 il.<? 
of the iihuMi wdiere the fioll W7is token, a number of 
vot<u*s were unahhj to giv<! their votes. 
sliould use diligeiic;e in voting. As if they hold back 
until a late period, A th<*n in consequence of the 
crowd of voters, some of th(*m an? unahh? to vote 
biifon? the iioll closes, this <;t. will not assist them. 

Scnd)lv, : when it is publicly annoum^ed by the 
chairman that tlie poll will continue for a ci^rtain 
length of time, lie lias no iiower to x^fdong it.- ^ 
it. V. 8urrox, Uanoamiiirk ((Tiuik’Jiwakdenh As 
O vEitsKEKs) (1894), 29 J. J’. 59 ; 13 W. It. 187. 

674. Duration -Reasonable period.) — It. v. 
WiNCHKSTEir, Bihhob’h Commishary (T)UUT. No. 
510, ante. 

676. What period Is reasonable - Number 

of voters,]*— Baker As Downing v. Wood, No. 
572, ante, 

570 . Electors prevented from voting.) 

— Election of churchwarden. Aftor a show of 
hands a poll was demanded, wiiich by mutual 
agre<?ment was commenced immediaUily. The 
ciiairriian agreed with one of tlie candidatim that 
the poll should close at seven o’clock, which was 
accordingly done. As thereby some qualified electors 
W'ere x^^'‘^v<?nted from recording their votes. 
Election void. — W eh'ierton v. Davidson (1851), 

1 Kcc. As Ad. 385. 

577 , Whether alleged customary period 
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Sect, 7. — Constitution of the Church into parishes: 

Svb-sect, 4, C. {e) Hi, iv;, D., E. F, (a) 

reasonable — ^How ascertained.] — U, v.Winouksteh, 
Bishop’s Commissauy Court, No. 610, antei 

578. Grounds for closing — Whether riot 

or disturbance.] — 11. v, Aston-Juxta-Bikmino- 
HAM (Hector) (1843), 1 L. T. O. S. 313. 

679. .] — The chairman of a 

vestry meeting, held for the purpose of taking a 
poll for the election of a churchwarden, has no 
power to close the poll on account of disturbance. — 
H. V. Graham (1801 ), 25 .1. P. 437 ; 9 W. R. 738. 

580. Right of chairman to prolong.] — H. 

V, Hutton, Lancashire (Church war-dens & 
Overseers), No. 573, ante, 

5gl, Discretion of incumbent.]— A 

vestry meeting of the parish of H., of which meet- 
ing notice had been posted on the church door, 
was held for the election of chui*chwardens. The 
rector nominated one churchwarden, ^ there were 
two candidates for the ofTice of parishioners’ 
churchwarden, one being the existing church- 
wai'don, & the other a candidate put forward by 
a i)a]*ty dissatistled with the administration of the 
parish charities. The show of liands was in 
favour of the last-named candidate. The poll 
was closed by the rector at five o’clock on the day 
of the election, when thei'e appeared a majority 
of votes for the existing chim;hwarden. ’The 
validity of the election was questioned by a rule 
for a unandaniUH to the rector A- churchwardens, 
to hold a new election : — Held : (1) the closing of 
the poll was a matter in the discretion of the 
rector, which had not been shown to be un- 
i*easonably exercised ; (2) it had not ' een siiown 
that, had the poll beim kept open, the I'esult of 
the? c3l<}ct.ion would have been diilerent ; (3) there 
liad beem too great delay in questioning tlie 
election. Rule discharged. — R. ?». JIandborouoh 
(CHlutUHWARDENS) (1877), 37 L. T. 400 ; 41 J. P. 
807. 

5g2. Poll improperly closed — Costs of 

mandamus for new election.] — Where the ct granted 
a mandaynus to a vicar A churciiwarden to pi’occ'ed 
to the election of a chui'chwai'den, on tiie ground 
that the vicar liad improperly closed the poll, but 
no corrupt motive was imputc^d to defts. A. prose- 
cutor failed at the (dection, the ct. ivfused to make 
defts. i)ay the costs of the mandamus. — R. v. 
Aston (Vicar & Churchwarden) (1844), 2 
L. T. O. S. 308 ; 8 J. P. Jo. 120. 

583 . ;j — Where a poll was closed 

too soon, the main cause of it being a great dis- 
turbance caused by th(3 agent of one of the candi- 
dates, who also succeeded in getting a mandamus 
for a new' cdcction, the ct. refused to give costs of 
the mandamus against the churchwardens, on the 
ground that the party who c»btained it was diiefiy 
blamoablo.— R. v, Gkauaai (1802), 20 J. P. 103. 

iv. Voting, 

584. Who entitled to vote — Quallfted inhabi- 
tants— Though not present at show of hands.] — R. 

V, IjAMBETH (Rector), No. 618, ante. 

585. Scrutiny — Whether demandable as of 
right.] — R. V. Hammersmith (Vicar & Church- 
wardens), No. 612, ante, 

D, Under Local Laws or Customs, 

586. Effect of custom as to assessment of 
property — Plurality of votes.] — By Vestry Act, 
1818 (c. 09), s. 3, persons rated to the poor in 
respect of any annual rtuit, profit or value, not 
amounting to £50, shall be entitled to one vote 


A; no more at vestry meetin§^, & to an additional 
vote in respect of every additional £25, to which 
they shall be rated, not exceeding six votes in the 
whole. Where, however, in the parish of St. M. 
the poor rates had, according to ancient custom 
been always assessed without regard to the 
annual value of property in the parish, but 
according to the supposed ability of the person 
assessed ; — Held : pei^sons so rated were not 
within the benefit of sect. 3 of the above Act, as 
to the plurality of votes, although assessed in 
respect of property exceeding £50 in amount. — 
Nightingale v. Marshall (1823), 2 B. & 0. 313 ; 
3 Dow. & Ry, K. B. 549 ; 2 L. J. O. 8. K. B. 43 ; 
107 B. R. 400. 

587. Local Act — Election of guardians — Effect 
of Vestries Act, 1818 (c. 69) — Plurality of votes.] — 

A local Act passed before Vestries Act, 1 818 (c. 69), 
for the regulation of iiarish vestries, created the 
office of guardians of the poor for a particular 
parish, & enacted, that vacancies should be 
annually filled up by the rated inhabitants as- 
sembled in the vestry room, who should elect 
persons in the room of those going out : — Held : 
after the passing of the above Act the inliabitants 
ought to be allowed in such election the number 
of votes, in proportion to their respective assess- 
ments, defined in the latter Act ; for the local 
Act did not give this vestry such a peculiar con- 
stitution as to bring it within sect. 8 of the above 
Act, wliicli pHiserved to vestries liolden under any 
sptHjiai Act, the powers A rights of voting which 
they Tweviously enjoyed. — R. v. St. James, 
(’lerkenwell (Churchwardens) (1834), 1 Ad. 
A El. 317 ; 3 L. J. M. C. 99 ; 110 E. It. 1226. 

588. Trusteeship of church funds — 

Erection of house for minister — Mandamus to 
account on application by minister.] — ^A local Act 
provides, that if thor<3 should be a surplus from 
fees A payments n^ccived by vestry of a parish on 
imeount of certain district churches, the surplus 
should be put aside by tlie vestry to form a fund, 
to erect a residence for the minister. A mandamus 
was granted gainst tlie vestry to i*eturn the 
accounts relating to a church on the application 
of the ministtn*, when there were affidavits both as 
to the existence A non-existenc€> of a surplus. — 
R. V, St. Marytjironk Vestijy (1838), 2 J. 1\ 344. 

589. Election of officers — ** Most proper 

& convenient ” method — Power to select.] — ^A 
local A<*t enacted, that at a vestry meeting to bo 
held on Easter Tuesday in every year, all the 
vacancies in tlie list of governors A guardians of 
the poor should “ be filled up by poll or ballot, 
or in such way of election as should be deemed 
most proper A convenient.” At a vestry meeting 
held accordingly, the mode of election pursued w’as 
as follows ; Two candidates wei'e proposed for 
each vacancy ; on a show of hands being taken, 
the one, in whose favour it appeared to be, was 
declared elected; A then two other candidates 
were proposed for the next vacancy ; A so on, till 
all the vacancies were filled up. One of the 
rejected candidates demanded a poll of the in- 
habitants of the parish, which was refused by the 
chairman, who proceedt^d to complete the elections 
according to the mode above described ; — Held : 

(1) this mode of election could not be sustaided ; 

(2) it was the meeting itself, A not the chairman, 
wMch was to pionounce what was the ” most 
pn>per A convenient ” mode of election ; the 
right to determine the mode of election being 
limited to a choice among such modes as might 
best fulfil the object of the section, which was to 
secure the filling up of the vacancies bv a ^poI 

^r of persons to 
t two-thirds of 
y meciting of a 



Part III. — Constitution op the Church of England. 


277 


613. Nomination of inspectors of votes— How 
effected.] — -As to the nomination of inspectors of 
votes, preliminary to the election of vestrymen, 
under Vest-ries Act, 1831 (c. 60), s. 14. 

Qu, : if on such nomination a show of hands is 
taken & the result disputed, is the question to be 
determined by a division of those present, or by a 
general poll ? At all events the decision of the 
returning officer as to the rt'sult of tlie show of 
hands is not conclusive, if it appear to have been 
influenced by partiality. — R. r. St. 1*an(T{As 
(Vestuymen, etc.) (1839), 11 Ad. & El. 15; 1. 
Per. & Dav. 66 ; 9 J.. ,1 . M. 0. 120, n. ; 1 13 E. H. 31 7. 
Anrwtatimxs K. r. D’Oyly. P. v. Ilc’diror (1S40), 12 

Ad. & El. 131). Mentd. Eft r. St. iHlinatoii 

Burinl Board (1854), Kay, 44U ; P. v. St. Matthew, 
Bcthual Green Vestry (187 A), 3U J. 1». 502. 

G. The Vestry Clerk. 

614. Nature of office — Officer of those repre- 
senting the parish.] — Information filed against 
churchwardens &; v<»Htry clerk, to (establish a 
cliarity. Vestry cl<*rk demurred generally : — 
Held : he was bound to answer, as being the officer 
of those repnjsenting the i)arish, although no 
relief prayed against him.— v. St. Maii- 
GAUET’s, WK.STMINSTEK (OllUnCllWAHDKNS) (1832), 
1 E. .1. (^h. 127. 

615. Appointment — Whether ''mandamus to 
admit lies.] — A 7}iafidainus to admit a vestry clerk 
refused. 

This is not a fixed permanent office, for which a 
ttiandamm will lie. It depends altogether on the 
will of the inliabitants, who may eU'ct a different 
clerk at each vestry (liORO Kenyon, (J..I.). — R. v. 
Croydon (Cuprcii wardens) (1794), 5 Tenn Rep. 
713 ; 101 E. K. 396. 

616. Validity of election — How tested.] — 

Quo warranto will lie to intpiirc into the validit y of 
the election of a clerk to a vestry under V(‘Hlri<*8 
Act, 1850 (c. 57), ss. 6, 7.— R. v. Rrunow.s |1892] 
1 Q. B. 399 ; 61 L. J. Q. R. 88 ; 66 L. T. 25 ; 40 
W. R. 207 ; 55 J. P. .lo. 725, I). C. 

Annointion : — Mentd. p. r. Speyer, P. r. CushcI, IP.lHiJ 
1 K. B. 5J)5. 

617. Invalid election —Exercise of office — 

What amounts to.] — In order to make the remtfdy 
by quo warranto applicable in the case of a non- 
coi*porate olTicci tliere must be som(‘thing more 
than the mere acceptaiKje of the offict*. Deft., 
while liolding the office of churchwarden, was 
proi>08od for the office of vestry cleik iV <l(iclared 
electc‘d. He published a letU‘r tlianking the; 
electors, but never acted as vestry clerk. On an 
application for a quo warranto on Uic» ground that 
the office of vestry clerk was incompatible with 
that of churchwarden ; — //c/d ; what deft, had 
done was not such an exercise of the office of 
vestry clerk as to render the i*emedy by quo tvnr- 
ranto applicable. — R. v. Tidy, fl892J 2 Q. B. 179 ; 
61 L. .1. Q. B. 791 ; 67 L. T. 319 ; 56 J. P. 650 ; 
41 W. R. 128 ; 8 T. L. K. 646, I). C. 

618. Evidence of.] — To an action bixiuglit 

by the vestry clerk of the parish of Ht. P., und<T a 
local Act, deft, pleaded that pltf. was not vestry 
clerk ; — Held : (1 ) evidence of his acting as vestry 
clerk was sufficient jirimd fade evidence of his 
appointment ; (2) one of the dircjctors of the 

vestry was a competent witness for pltf. — 
M‘Gahey V. Alston (1836), 2 M. ^ W. 206 ; 2 
Gale, 238 ; Tyr. & Or. 981 ; 6 L. .1. Ex. 29 ; 150 
E. R. 731. 

Annotations: — As to fl) Reid. I)o« d. Bowley r. Banu'S 
(1846). 8 g. B. 1»37 ; McMahon v, Lcnriard (1858), 
C H. L. Caa. 970. As to (2) Reid. H. r. Bath Peconhr 
(1839), 9 Ad. & El. 714 ; Sinclair r. Sinclair (i»4.5), 13 
M. & W. 640. Generally. Mentd. Hart r. Hart (1841), 
1 Hare, 1 ; II. v. Hinckley Overaecra (1863), 3 B. & 8. 885. 


610. Vestry-book — Right to possession — How 
enforced.] — A mandamus to the churchwardens to 
' deliver up a vestry-book to the vestry clerk was 
i refused. 

If the muniments belonged to him [the vestry 
' clerk] as annexed to Jiis office, he may bring an 
; action of detinue or trover (liORD EllenuorOUUH, 
i (U.).— Anon. (1816), 2 dhit. 255. 

I 620. Production as evidence.] — vestry 

j clerk w’ho is called as a witness, cannot, on the 
I ground that it may criminate himself, object to 
! piodtice the vestry book, kept under Vestries Act, 
i 1818 (c. 69), 8. 2. — Bradsiiaw' r. Murphy (1836), 7 
I G. & P. 612. 

I 621. Documents from parish chest— Produo- 
i tlon of.] — The ct. will not compel the vestry clerk 
. of a parish to produce & permit copes to bo taken 
! of documents from the parish chest in his custody, 
i for any otlier than paiochial purposes. — May v, 
Gwynne (1821), 4 B. Aid. 301 ; 106 E. R. 948. 

622. As party to action against churchwardens 
— Information to establish a charity.]— A. -G. v. St. 
Margaret’s, We.staiinster ((Uiuucuiwardens), 
No. 614, ante. 

623. Power to summon auditors to audit 

accounts — New auditors elected— Enforcemefit by 
mandamus.] — Where a local sl^itute conffi’s a 
power of invt'stigating accounts upon auditors to 
be annually elected, At to be summoned bW the 
vestry clerk, at certain stated intervals. Id Jaudit 
tlio accounts, tlu^ ct. will not grant a fuandamus to 
compel the latter, when new auditors havo^'bexui 
elected for tht^ succeeding year, to call a meeting 
of the old auditoi’s to audit the account's off the 
past year . — Jle Ht. Giles cSt St. George’s Parishes 
(1833), I Dowl. 540. i 

624. Arrears of salary— Enforcement of, pay- 
ment. | — A writ of tnandamtis will lie to the over- 
seers of the ])oor of a parish commanding them to 
pay to the vestry clerk of the parish th(» arrears of 
liis salary due under sect. 8 of Vestries Act, 1850 

! (c. 57), such salary being made chargeable, upon Ac 
I payable out of thv moneys to be raised for tho 
' relief of tlie poor. -It. v. 1)avies, fl91 1 1 2 K. B. 

' (i69 ; suit nom. Jt. r. Davies, A’j! p. I’eake, 80 
I I.. .1. K. B. 993 ; lOI E. T. 778 ; 75 .1. j». 265 ; 9 
J.. G. R. 564, D. (i. 


Sun-sE<T. 5 .— Parogimal (Uiurch (JouNCir>;. 

See. qenrrally. Parochial (Jhiirch Goimcils 
(Powers) Measure, 1921 (No. 1). 

625. Control of offertories & collections At 
morning & evening prayer.] —Marhon v. Unmack, 
No. 441, ante. 

526, At extra-legal services.] —M arson 

r. Unmack, No. 44J,«n/c. 

627. At meeting held away from church.] 

— Marhon v. Unma^’k. No. 441, atUe. 

Right to be heard In faculty case.] —A'ce No. 1774, 
post. 


8 ui)-HK(^r. 6 .— (>’IIUKCH wardens. 

A. Number. 

628. Whether two necessary.] - By custom 
iherci may be only one churcdiworden in a X)ari8h 
(IaUG) ELLKNBOROUtJH, (-.J.). — R. V. EARL 
Shilton (Inhabitants) (1818), 1 B. Ac Aid. 275 ; 
106 E. R. 102. 

Annutafioti Refd. U. r. C^atenby (1824), 2 B. & C. 814. 

529. ,] — It. r. Whitchurch (Vicar) (1875), 

39 J. P. Jo. 101. 
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Sect* 7 . — Conaiitviion of the Church into 'parishes : 

Su b'SecL 6, A., B. & C* (a) (b), D. (a) cfe (6) tQ 

686. Custom for one only.] — An indenture bind- 
ing out a poor apprentice, executed by S., church- 
warden, & G., overseer of the poor of a hamlet 
maintaining its own poor separately from the 
parish at large, not bemg impeached b^ evidence 
negativing its execution by a majority of the 
churchwardens &• overseers of the hamlet, shall be 
deemed good by intending that there were two 
overseers for the hamlet as required by 13 & 14 
Car. 2, c. 12, s. 21, & only one churchwarden by 
custom in the same place. 

Can there be by law only one churehwarden ? 
Tliat may be I'egulated by custom, & by custom 
there may be only one in this place (Lord Ellbn- 
BOBOUGH, C.J.). — 11, V, Hinckley (Inhabitants) 
(1810), 12 East, 301 ; 104 E. R. 142. 

AmuMiona : — Comd. U. v. Cat^aby (1824), 2 B. & C. 814. 

Befd. li. V. Fentou (1 841), 1 Gal. k l3av. 17. Mentd. K. r. 

Aabburton (1846), 2 Now Sosa. Cus. 316 ; 11. v. Stalufurth 

(1847), 3 New Sosa. Cos. 53. 

681. .] — R. V, Eabl Shilton (Inhabitants), 

No. 028, ayite. 

682. Proof of custom.] — Wliere a parish 

certificate was ip'antcd by two persons, who 
described themselves on the face of it to be, “ the 
only churchwarden & the only overseer of the poor 
of the parish : — Held : after a lapse of 03 years, 
in the absence of evidence to tht; contrary, the 
ct. would intend, (1) that the parish had by 
custom but one churchwarden ; & (2) that there 
had been originally two overseers, but that one 
had died, & consequently, that the certificate 
was valid, as having been granted by a majority | 
of the existing body of ov(srseers, with, ii C'ertificai^ I 
Act, 1097 (c. 30). — U, V, ('atesby (Inhabitants) 
(1824), 2 JJ. & C. 814 ; 4 Dow. & Ry. K. li. 434 j 
2 Dow. Ac Ry. M. C. 278 ; 107 E. R. 585. 

AnHot4iUvniH Reid. II. v, Karl Slillton (1825), 6 Dow. & lly. 

K. B. 104 ; Jl. V. Howott (1828), 7 L. J. O. S. M. C. 3 ; 

K. V. Uiiiofi Gray (1830), 10 B. & C. 807 ; It. v. Foniou 

(1841), 1 Gal. & Duv. 17. 

688. Three — Additional chiuchwarden in respect 
of chapel of ease.] — R. v, Cheadlk (Cuukch- 
WARDENS) (1877), 41 J. P. Jo. 292. 

684. Four — ^Two for township Ac two for re- 
mainder of parish.] — In the parish of A., two 
churchwardens wei'e elecU'd for the township of 
li., & tw'o otheiis for the rest of the parish. 
S<.‘paral4*> rates were made for tliose divisions : — 
Held : the cliurch wardens elected for the township 
of li. might maintain an action against their pre- 
decessors for money i*emaiuiug in their hands, & 
were not bound to make all the present or late 
chui*chwardens of the paiish pltfs. or defts. — 
Ahtle V. Thomas (1823), 2 li. Ac 0. 271 ; 1 C. Ac P. 
103 ; 3 Dow. Ac Ry. K. B. 492 ; 2 Dow. Ac Ry. M. C. 
129 ; 2 L. J. O. 8. K. B. 8 ; 107 E. R. 384. 
Annotaiiofia .—Befd. 11. r. Marsh (1836), 2 Har. & W. 255 : 

11. r. Foiitoii (1841), 1 Qal, d: Dav. 17 ; Bromiicr r. Hull 

(1866), L. IL 1 C. P. 748. Mentd. Doo d. Townsend v, 

Maoe (1830), 3 Jur. 628. 

635 . Parish divided into four tlthings — 

One churchwarden elected by inhabitants of each 
tithing.]— R. V, Marsh, No. 740, post. 

686 . Five — St. Sepulchre, London.] — St. 

SEFULcniRK (Vicar) v. St. Sepulchre (Church- I 
WARDENS), No. 747, post. 

B. Qualiflcaiion. 

687. Whether residence necessary.] — R. v. 

Raven (18U1), 25 J. P. .To. 374. 

688. New parish constituted under Church 

Building Act, 1819 (c. 184).]— R. v. Harding 
(1889), 0 T. h. li. 63 ; 53 J. 1*. Jo. 755, D. C. 
Annotations foUd. K. r. Creo (1802), 67 L. T. 556. Anld. 

K. V. Towusou, A'x j>. Broderip (1908), 99 L. T. 472. loud. 


R. V, Bredwardine (Vicar & Churchwardens), Ex p. 
Burton-PhllUpson, [1920] 1 K. B. 47 

630. New palish constituted under Church 

Building Act, 1881 (c. 88).] — It is provided by the 
above Act that where tne population of a parish 
exceeds a certain number, & a new church is buUt 
within such parish, a district may be assigned to 
such new church ; A& it is enacted by sect. 16 
that two fit & proper persons shall bo appointed 
to act as churchwardens for every church built 
under the provisions of this Act at the usual 
period of appointing parish officers in every year, 
& shall be chosen one by the incumbent of the 
church for the time being, &> the other by the 
renters of the pews in such church : — Held : a 
person not resident within the parish was not 
qualified to be elected as churchwaMen of a church 
built under the provisions of the Act. — R. v. 
Cree (1892), 67 L. T. 656 ; 57 J. P. 72; 37 
Sol. Jo. 11, D. C. 

Annotaiions : — ^A]dd. R. v. Townson, Ex p. Broderip (1908), 
72 J. P. 368. Itoild. R. V. Brodwardiue (Vicar & Church- 
wardens), Exp. Burton-Phillipsou, [1920] 1 K. B. 47. 

640. Whether ownership of property 

sufficient.] — A person to be legally qualified to fill 
the office of churchwarden in a parish must reside 
within that parish ; it is not sufficient to qualify 
him for election, that he occupies land in the parish 
& spends a great part of his time there. — R. v. 
Brbdwaudink (Vic;ar At Oiiurchwardenb), Ex j». 
Burton-Phillipson, [1020] 1 K. B. 47 ; 89 

L. J. K. B. 133 ; 122 L. T. 90 ; 83 J. P. 209 ; 
30 T. L. R. 15 ; 18 L. G. R. 105, D. C. 

See Nos. (J55~057, post. 

641. Sufficiency of qualification — Residence — 
Room occasionally resorted to — Convenience or 
pleasure.] — The occupation by a ratepayer of a 
room in a parish, to which he resorts for con- 
venience or pleasure, is a good qualification for iiio 
office, of churchwarden. — 11 arrihon v. Barrett 
(1870), Trist. 43. 

642. New parish constituted under 

Church Building Act, 1818 (c. 45) — Residence in 
portion of old parish.] — An inliabitant ratepayer, in 
a parish constituted under the above Act, is eligible 
for tlie office of ciiurchwarden in sucli parish, 
notwithstanding that he is resident in n portion of 
a consolidated chapelry carved out of ilie old 
parisli, under Cliurcli Building Acts, 1815 (c. 70), 
& 1851 (c. 97) ; 19 Ac 20 Viet., c. 55.— Jones v. 
Hayworth (1881), Trist. 47. 

648. Sleeping within parish — Joint- 

owner of property in parish.] — At the annual Easter 
vestry meeting of a parish the rector nominated K. 
as rector’s chui*chwarden. K.’s family owned 
propcity in the parish & neiglibourhood, Ac K. 
was joint-owner of some property in the parish. 
He fivquently stayed with ids brother in an 
adjoining parish, but until the present year lie 
hod no residence of his own in the parish. 
Sliortly before his nomination he n»nted a small 
cottage in the parisli for six months. He slept 
in the cottages but had no meals there, Ac there 
was no servant there. He stated that he in- 
tended to ix^sido in the parisli Ac perform his duties 
as churchwarden. He had two ycai*s previously 
been nominated by the rector as his warden, & 
had performed his duties as such : — Held . K.’s 
occupation was not a mere colourable occupation, 
Ac he had a sufficient legal qualiiication by residence 
to support his nomination as cliurchwaiden. — 
R. r. Townson, Ex p. Broderip (1908), 99 L. T. 
472 ; 72 J. P. 368 ; 24 T. L. R. 09Q ; 6 L. G. R. 
1133, D. O. 

Annotation : — Oonid. R. r. Bredwardine (Viour & Church- 
wardens), Ex p. BurtA>u-PidUipsou, [1920] 1 K. B. 47. 

See, also^ No. 646, post. 
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644. Dlsquaimcatlons— Allen.] — Anthony t<. 
Seokr (1789), 1 Hag. Con. 9 ; Ittl E. R. 457. 
AnjMtaiiona: — ^Asld. Adey v. Theobald (1830), 1 Uurt. 447. 

gmid. R. ©. Saruni, Bp.. [1916] 1 K. H. 466. Re!d. 
H^rison r. Barrett (1876), Trist. 43. Mentd. r^iiiipbcn 
e.^uad (1836), 2 Har,& W. 457 : Sto* "^Ik T848) 
6 Notea of qasM riupp. 33 ; Wostertou v. Davidson (1854), 
1 & Ad. 385 ; i?t. Michael, Oxford ((Jhurchwardens) 

ri* Froobody (1858), 4 

S’ ?* Matthew, Bethnal Grtwii 

y<^tr^(lj87 62^32 L. T. 558 ; R. t*. VViiiibledou h. B. (1882), 

645. Nonconformity— Wesleyan minister.] 

— Johnson v, Littleu (1014), I'imof, May 2(3. 

Quaker.] — See No. (357, j)ost. 

Sex.] — See No. 755, post, 

C, LiabiUty to Serve, 

(a) In General, 

646. Boarder with householder.] — ^F oud v, 
(5HAUNCY (1715), 1 nag. (Jon. 382, ii. ; 1(31 E, K. 
589, n. 

647. Partner In business carried on In parish — 
Resident — But not householder.] — F'oud r. 
OiiAUNCY (1715), 1 Hag. (Jon. 382, n. ; 1(31 E. 11. 
580, n. 

648. Resident In another parish - London.] 

—Brook v, Owen (1718), 3 IMiillim. 517, n. ; 
cited 1 Hag. (^on. .380 ; 1(31 E. Jl. 1402. 

AmwUUiom : — ^Folld. Stephenson r. DaiiffstAiii (1804), 1 
Hhk. Con. 379. Refd. Harrison r. Barrott(4876), Trlst 43. 

649. .J -OooK r. FEHUAits 

(1733), 1 Hag. Con. 383, n. ; KU E. it. .580, n. 

650. .] --'BoT/roN & (Bll v, 

Zachary & Stevens (1748), 1 Hag. Con. 383, n. ; 
1(31 E. R. 580, n. 

651. Custom of the City of London.] — 

I understand, from those who are well actfuaitited 
with the customs of the city of London that< p(*rs()ns 
are eligible to civil olllccs, >\ho are not 4 M*rHonally 
resident in the parish, but ani part/ncirs of a liouse 
of trade situate within it. 3'his must b(i urnhir- 
stood to be the rule in future, if it is i)roper to be 
reversed, must be reversed cdsewhere, by a superior 
ct. (Sir William Sco'it). Stephenson v, 
Langston (1804), 1 Hag. Con. 370 ; 1(31 E. R. .588. 
AnitfAtifio tut r -HelA, Harrison v. Buri-elt (IH76), Trlst. 43; 
Jl. r. Crto (1892), 67 L. T. 656. 

652. Non-resident parishioner.] --Qu , : whetlier 
a non-resident parishioner elecU^d to tlie ollice of 
churchwarden can be compelled to servti. 

It may be that the true explanation of tin; 
apparent conflict on the point wlieth(jr residtjnec! 
within the parish is or is not necessary to qualify 
for the office is this, that althougli non- reside ncje 
does not disqualify for the ollice, a non-resident 
parishioner cannot be cornp(;lled to serve in the 
office (Eve, J.). — Meyers v, Hennkll, (1012] 2 
Ch. 25(3 ; 81 L. J. Cli. 704 ; 10(5 L. T. 101(3 ; 7(3 
J. r. 321 ; 28 T. L. K. 424 ; 5(3 Sol. Jo. 538. 
AnmtcUion: — Mentd. Harries v. Crawfurd, [1918] 2 Ch. ITiS. 

653. Person elected In place of previously 
elected churchwarden — Previously elected church- 
warden released or exempt.] — WJioro the i>erson, 
lirst elected churchwarden, liad on payment of a 
line been excused, a person elected in his place at 
the same vestry-meeting, is bound to serve, unless 
some exemption be shown. — Birnie v, Weli.kr & , 
Elliott (1831), 3 Hag. Ecc. 474 ; 102 E. R. 1231. 

654. Rescission of previous election by ' 

vestry — Though on insufficient grounds.) — Birnie ; 
V, Weller Elliott (1831), 3 Hag. Ecc. 171 ; 
1(32 E. R. 1231. 

(b) ExemptiotiH. 

655. Holder of parochial office In another 
parish.]— Gilchrist v, Bracebkidge (1750), 1 
Hag. Cou. 383, n. ; 1(31 E, Ii. 580. 


656. High sheriff — Appointment after election 
' as churchwarden.] — S tephenson v, Langston 

(1804), 1 Hag. Con, 370 ; 161 E. R. 588. 

AnnotiUiona : — ^Reld. Harrison v, Barrett (1876), Trlst. 43 ; 
R. r. Crt^-' (1892), 67 L. T. 556. 

657. Quaker.] — A Quaker having been eleoted 
churchwarden, the ct. under the circumstances 
declined to compel him to f/oke upon himself the 
functionH of the office. — Adey v, Theobald (1836), 

1 Curt. 417 ; 163 E. R. 157. 

D, Appointment, 

(a) In General, 

658. Form of appointment — Whether Instru- 
I ment in writing necessary.]— The office of chui*ch- 

warden was by common law, & yet that is for a 
year without any deed or writing ; so it is of a 
parish clerk, he is by common law an officer, At 
, is in for life without deed (per CVK,), — ^Anon. 

(1713), Hess. (^08. K. B. 12 ; 03 E. R, 11. 

I 659. Control by patron.] — The paimns of a 
I church have no right to controvert the election 
j of churchwardens ; unless it can be shown t-hat 
I tlio parishioners have no right t-o (deot church- 
: wardens, that the churchwardens of (.he 
particular parish aiti exempt from the juris- 
I diction of the ordinary. — St. Thomas’s IIosimtai. 

(Governors) v, Treuorne (1752), 1 Li*e, 126 ; 
i 161 E. R. 47. 

660. Proof of appointment -Whether necessary 
' — Inaction of ejectment.] — In ejifctnumt under 

l*oor RoUef Act, 1810 (c. 12), s. 17, for a parish 
1 lunists on tlie demise of A. &. B., stated in the 
1 declaration t/O Imj the chundiwardens & oversecu’s 
of a parisli, (he* fact/ that they actcMl as chiirch- 
; wardens Jt overseers at tlic» t/inu? of the alleged 
demise? is sufficient prinul jaeie ])roof, for the pur- 
poses of (.ho action, that they held the offices at 
; that time. — Doe d. Bovvlky v. Barnes (1846), 
i 8 Q. U, 1037 ; 1 New Pracl. (Jius. 401 ; 15 L. J. H. 
203 ; 7 Ij. T. O. S. 130 ; 10 Jur. 520 ; 10 J. P. Jo. 
300 ; 115 E. R. 11(34. 

AnntiUiiinnft : -Apld. McMahon v. JiOimai'd (1S58), 6 

II. L. CoH. 970 : It. r. IbdmrtH (IH7H), 38 L. T. 690. 

661. By acting.] R. i». Mitchell (1818), 

2 Stiirkif- on Evideiicti, 3rd ed. 307, ii. 

.J — /S'ee, (jenerulhji I'uuLiG Autho- 
rities. 

{b) Mode of Annointment, 
i. In General, 

662. Customary mode of appointment.] -R. 

V. Rice (1607), 3 Salk. 00 ; 1 UL Raym. 138 ; 5 
Mud. Rep. 325 ; S<?tt. A/ Rem. 218; (Joiuh. 417 ; 
01 E. R. 710 ; sub nom, R. v, Rees, Garth. 303; 
12 Motl. Rep. 116 ; sub nom, Morgan v. Cardigan 
(Archdeacon), 1 Salk. 166. 

AtuudtUintm : - 'Refd. H. v. VVilliamH (1828), 7 L. J. O. S. M. (J. 
40 ; Ja- Harlow (I86J), 30 L. J. (4. B. 271 ; it. v. Surufii, 
B| 1 1916] 1 K. B. 466. 

663. .| — Sixx.’oMHE V, St. John (1820), 

Cripp.s* (’huifJi & Clergy l^aw, 7th ed. 178. 

664. Local custom- Existence of — Jurisdiction 
to try -Whether ecclesiastical or temporal court.] — 
Evelin’s (Jase, No. 717, jmst, 

665. .J — (Jaiipknter’s Case 

(1681), T. Raym. 430 ; 83 E. K. 230. 

666. .]— Williams v. 

Vacghan (1718), I Wm. Bl. 28 ; 06 E. R. 15. 

667. Temporal court.] — 

Banister v. Hoiton (1710), 10 Mod. Rep. 12 ; 
88 E. 11. 602. 

AnnfdtUiifn PoUd. Full u. IIiitchiiiH (1776), 2 Cowp. 422 

See, fjenerallyt CcsTosi Usages, V'ol. XV 11., 
pp. 10 el seq. 

668. Whether abrogated by private Act.]— 
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Sect. 7. — ConstUvium of the Church into parishes : 

Hi* (^)» ^ 

in wliich it was agreed that the ct. should draw 
inferences of fact: — Held: (1) the custom was 
valid & sufficiently proved, notwithstanding the 
occasional deviations ; & the severance or the 
hamlet of Whiteflcld from the rest of the parish 
of l^stwich did not affect the validity of the 
ancient custom. Declarations of a deceased rector 
were received as evidence of the custom. 

In 1 803, the ratepayers of the township of Prest- 
wich claimed to be entitled to appoint a church- 
warden, or to nominate two persons to be submitted 
tr> the rector, for his choice ; & at a meeting held 
for that purpose deft, was appointed churchwarden^ 
proceeded to collect a church-rate in the town- 
ship of Prestwich. In an action by the five church- 
wardens appointed according to the above custom, 
to recover from him the money so levied : — Held : 
(2) the action was maintainable, although it 
apptiarcid that some of pltfs. had omitted to make 
the declaration prescribed by Statutory Declara- 
tions Act, 1835 (c. 02), s. 1), the ct. having i)ower 
under (Jommon Jjaw Procedure Act, 1800 (c. 120), 
H. 10, to give judgment for such of xdtfs. as might 
be pi'oved to be entitled ; At Setnltlo : a chui*ch- 
warden of the former year, who had made the 
necessary declaration, might, if necessary, be 
substituted for the disqualified pltf. 

There remains an objection of form, viz., tliat 
one of the five pltfs. had not made the declaration 
required by Statutory Declarations Act, 1835 
(c. (12), H. 9, & thei’eforo was not qualified to act 
as church wai’den. The answer to tha‘ objection is, 
that', if that x)erson was incapable o: acting, the 
former churchwarden for tliat township continues 
in office. The churchwarden is appointed for one 
vear, until a successor is legally appointed ; & 
it (tannot ha necessiu’y for a churchwarden so 
continuing in office to make a fmh declaration 
(KIM.IO, (J. .1.). — IhCKMNKH. ?’. IlUUi (18(UJ), Jj. It. 1 
P. 1\ 718 ; liar. At Ruth. 800 ; 35 L. .1. 0. P. 332 ; 
15 ii. T. 352 ; 12 .iur. N. S. (MS ; 14 W. U. 9(M. 

:• —As to (2) Reid. Kilupy & Jjimii v. Small bones 
(ISUi)L 21 fi. T. 5UU. UauTiillUf ikeutd. It. v. Clreon (1871), 
31 L. T. 543. 

0ge. From names submitted by rate- 

payers.!— BuKaiNER r, lliTij;,, No. 095, ante, 

697. On disagreement between incumbent 

& parishioners.] — Htuitkii r. Fuksixin (1717), 1 
Stra. 52 ; 93 K. li. 379. 

698. -- — Without consent of parish- 

ioners.] — (1) A pei'p(!tual curate is the minister of 
a palish within th(' general custom, by which, in 
conformity with Panon 89, the cliurchwardens are 
choscui by the joint consent of the minister &> 
parishionei's, if they cannot agree, the minister 
cliooses one & the parishioners the other. A 
perpetual curate has theivforo a right to take part 
in the election of churchwardens, in the absence of 
pi'oof of any othc*r custom. To a mandamus 
directing the minister & chui*chwardens to call 
a vestry for the purpose of electing a church- 
woixlen by the parisluonem, in confoiinity with 
the above custom, the churchwardens returned 
that a vestry was duly hold & the minister did 
not propose a xierson nor endeavour to obtain the 
consent of the parishioners to his election ; & 
therefoiH3 the paii8hu>ners elected two church- 
wardens. 'To this pixisecutor pleaded that the 


parishioners had before & still denied the right of 
the minister to choose churchwardens jointly with 
the parishioners ; wherefore the minister, as ho 
lawfully might, nominated his churchwardens 
without attempting to get the parishioners’ con- 
sent : — Held : the plea was good. 

(2) Where a mandamus is addressed to church- 
wagons during their year of office & disobeyed by 
them during that period, it is no reason for refusing 
a peremptory writ that their year of office has 
expired. — R. v. Allen (1872), L. R. 8 Q. B. 00 ; 
42 L. J. Q. B. 37 ; 27 L. T. 707 ; 21 W. R. 190 ; 
sub nom, R. v, Shouldham (Vicar), 37 J. P. 310. 
Annotation : — As to (1) Befd. B. v. Salisbury, Bp., [IDOl] 

1 K. B. 573. 

699. Whether curate included.]— H ubbard 

V. Penrice, No. 671, ante. 

700. Whether perpetual curate included.] 

— R. V. Allen, No. 698, ante. 

Where incumbent under sentence of depriva- 


tion .] — jSee No. 669, ante. 

701. People’s warden — By outgoing church- 

wardens — By custom.] — Cattbn v, Babwick 
(1719), 1 Stra. 145 ; 93 E. R. 439. „ , „ 

Annotation: — Reid. Breiunor v. Hull (18G6), L. U. 1 C. 1 . 

748. 

702. Enforcement by mandamus — When 
granted.] — The ct. would not grant a mandamus 
to a rector to appoint a churchwarden at the re- 
quest of the clerk of the Ecclesiastical Ct., ^ it 
did not appear that the church was out of repair. — 
R. p. Monoan (1824), 2 L. J. O. S. K. B. 221. 

Effect of nomination by incumbent — On right to 
vote in vestry for people’s warden.] — See No. 529, 
ante. , ^ 

Additional churchwarden in respect of chapel of 
ease.] — See No. 686, ante. 


(c) Validity of Appoinimeni. 

703. How tested.]— R. v. Dawbeny (1743), 2 
Stra. 1196; 93 E. R. 1123. 

Annoiatwm H. r. Shfphml (1791), 4 Term lU'p. 

381. Ezpld. Barley r. 11. (1810), 12 Cl. & Flu. 52U. 

704. .] — The ct. will not grant a qua war» 

ranto information to try the validity of an election 
to the office of churchwarden.— R. v. Shepherd 
(1791), 4 Term Rep. 381 ; 100 E. R. 1075. 

Retd. K. v. Binuiuuhain (Hoetur) (1837), 7 

Ad. & Kl. 254 ; Barley i>. li. (1840), 12 Cl. & liii. 520 ; 

Hx p. Mawby (1854), 18 Jur. U0(i. 

Sec^ generally y Crown Practice, Vol. XVI., 
pp. 353 et seq. 

706. .] — (1) Where, by custom in a parisli, 

the rector nominates one churchwarden & the 
Xiarishiuiicrs the other, A: the i*ector nominated 
as churchwai’deii a person who was not resident 
nor the occupier of any house or land in the parish, 
& the person so appointed was afierworils sworn 
inU> office ; Ab it W’as desired to question the 
validity of the appointment, on the ground that 
the person appointed was not legally qualified i — 
Held : an application for a mandamus to the 
rector to nominate a chui’chwordcn w^as a proper 
course for that purpose. 

(2) A qxto tearrarUo does not lie for usurping the 
office of churchwarden . — He Barlow (1861), 30 
L. J. Q. B. 271 ; 5 L. T. 289 ; 25 J. P. 727. % 

Annotations : — ^Mentd. H. v. Hertford Collei^ ^ 

Q. B. B. 093; 11. v. Joint 8U»ck Compaulofl Registrar 

(1888), 21 Q. B. D. 131 ; R. v. Lambourn Valley Ry. 

(1888). 22 Q. B. D. 463 ; IL v. Incorporated Law !5oc., 

U895J 2 g. B. 450 ; It. r. LcIcchUt Ordus., 11899J 2 Q. B. 

032. 


PART 111. SECT. 7, SUB-SECT. 6.-- 

D. (c). 

r. Invalid auuoitdmvnt — Hotv re- 
medied — 1 ni unction .} — A proprietary 
oUuruli was fouudod Sc oudowod by a 


lipase & a deed of endowment A: tiiist 
made iu 1850. In 1913, tbe registered : 
Yestryiueii of the church elected J., 
as parishioners* ohurohwardou. The 
election was in aooordauoe with the i 
provisions for the election of ohuroh- 


warfleii't contained in the constitution 
of the Church of Ireland, froimsl by the 
getieml svuod under the i>ower conferred 
by Irish Church Act, 1869, but was in- 
consistent with the trusts in the deed 
of endowment & the provisions of the 
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706. Test of validity by civil court — Procedure 
to obtain — Church built under Church Building 
Acts.] — Searell V. Rowlandson, No. 682, ante, 

707. Evidence of validity.] — Ganvill v, Uttino, 
No. 901, post. 

Invalid appointment — How remedied — Man- 
damus to vestry.] — See No. 582, ante, 

E, Oath or Declaration, 

708. Whether necessary.] — Anon. (1675), 1 
Vent. 267 ; 86 K. R. 179. 

Annotatiima Dbtd. Dray v. Soiiicr (1802), 2 K. & S. 374. 
Reid. K. V. Corfe Mulluii (1830), 1 B. & Ad. 211 ; 11. r. 
Manh (1836), 5 Ad. & El. 108. 

SeCf also^ No. 7*16, post, 

709. Whether oath compulsory.] — A church- 
warden, duly elected by his parish was directed to 
take the oath of olTicc. — CoorEii v, Au.nutt 
(1820), 3 Phillim. 105 ; 161 E. 11, 1289. 

710. What oath may be required.] — Anon. 

(1671), 1 Vent. 127 ; 86 E. R. 87. 

AntuMinna : — Reid. Marriott v, Tarpley (1838), 7 L. J. Ch. 
245. Mentd. St. Stephun, Walbruuk (lloctor & Ohuroli- 
wurdeuH), He Orocern’ Co. v. Smi J^'lro Olllco, TriwtooH 
(1883), Trist. 103 ; Batt-on v. Oodyo (1889), 41 Ch. D. 507. 

711. .] — The Ecclesiastical i%, may requii'e 

an oath fi*om the churchwardens, “ to iiresont all 
olTences against the King’s ecclesiastical laws, 
according to law,” but not ” to present all offences 
against the arts, of visitation.” — W atkrfielo v. 
('fiiciiESTEii (Bp.) (1076), 1 Freem. K. B. 288; 
2 Mod. Rep. 118 ; 89 E. R. 208. 

AmiotatUma : — Uentd. Uariuaii v. Dclany (1731). 2 Stm. 
898 ; 11. V, Wrijfht (1799), 8 Term Kep. 293 ; Stot?kdalo 
V. Uuiisard (1839), 9 Ad. He Kl. 1. 

712. Administration of oath — Whether fee 
allowed.] — CIoslin v, EllioON (1691), 1 Salk. 
330 ; 91 E. H. 291. 

Annotation ;--Refd. I’lttH v. Evans (1738), 7 Mod. Kcp. 254. 

713. Whether discretionary or ministerial 

act.] — Swearing a churcliwai'deii is only a ministerial 
act. — R. V, Himphon (1724), 1 Sira. 609 ; 8 Mod. 
Rep. 325 ; 93 E. R. 731 ; sub nom, R. v, Sympson, 
2 lid. Haym. 1379. 

AntudatU/ns : — Apprvd. U. r. Saniiii, Bp., 119161 1 K. B. 
406. Reid. It. V, Ward (1730), 1 Barn. K. B. 380 ; it. r. 
8o\vter (Archdeacon), 11901J 1 K. B. 396. 

Refusal on ground of unfitness.] — Sec Nos. 

731, 732, post, 

714. Churchwardens continuing in office — 
Whether fresh declaration necessary.] —Stoughton 
V, Reynolds (1736), 2 Stra. 1045 ; Foitos. Rep. 
168 ; Li‘e tenw. Hard. 274 ; 93 E. R. 1023. 
AnruUationa : — Distd. Bromucr r. Hull (1866), L. It. 1C. 1‘. 

748. Reid. Edney & Limn v. SmaUboiicH (1S09), 21 
L. T. 506. Mentd. Wilson r. M’Muth (1819), 3 B. & Ahl. 
244, n. ; Tt. v. Chester (Archdeacon) (1834), 1 Ad. & El. 
342 ; Baker Se Downinij v. Wood (1837), 1 Curt. 667 ; 
U. r. D'Oyly (1840), 12 Ad. & El. 139 ; B. «. .St. Mary, 
Lambeth (Churchwardens) (1840), 9 Ij. J. M. C. 113 ; 
It. r. Sallsburj', Bp., 119011 1 K. 14. 673. 

715. .] — BiiEAiNEit V, Hull, No. 

695, ante. 

716. .] — Money was borrowed for tlie 

I)urpo8e of rebuilding & enlarging a parish ciiurcli, 
fi*om the Comrs. of Public Works, under 5 Geo. 4, 
c. 36. A rate was duly assessed A levied in order 
to r(*pay an instalment of the above loan. Deft. 
i*efused payment of liis asstissment, & raised the 
following objection, among othei’s, to the validity 
of the rate : that the promoters of the suit w<-»re 
not at the time of making the rate, nor afterwards, 
lawfully churchwardt^ns of the parish, on th<i 
ground that one of them had not made the 
declaration required by Statutory Heclar.'iiion.'* ; 
Act, 1835 (c. 62), s. 0 i—Ileld : this objection j 


failed, since a churchwarden, who has n^e the 
declaration in a preceding year, &> continues m 
office without renewing tlie doclai’ation, though 
compellable to do so, may do legal acts by virtue 
of his office, which will bo binding upon himself 
& the parishioners. — E dney & Lunn v. Small- 
bones (1869), 21 L, T. 506 ; 34 J. P. 102 ; revsd, on 
other grounds nom. Smallbonbs v. Edney 
(1870), L. K, 3 P. C. 444, P. 0. ^ ^ , 

JntudtUiona : — ^Montd. ABtorloy r. Adams R 871). L- B- *> 

A. & E. 361 ; Meyora v. Hoimell (1912). 76 J. P. 321. 

F, Admission to Office. 

717. How enforced — Mandamus to administer 
oath.] — (1) A mandamus lies to the spiritual ct. 
to administer the oath to a ptirson elcct<.‘d church- 
wawien by parishioners in I^ondon. 

(2) A custom that the pai*son shall clioose a 
churchwarden shall tried in the tomporal ct.— - 
Evelin’s Case (1639), Cro. Oar. 551 ; W. Jo, 
439 ; 79 E. U. 1074. ^ 

71g, .] — Anon. (1674), 1 

K. B. 366; 80 E. R. 272. ^ 

719. .] — A mandamus lies U* the 

ecclesiastical offi<*er to swear in a clmrchwardcMi. 

R. Vi IIENITIMAN (1735), Lee temp. Hard. 130; 
USE. U. 82. ^ 

During inhibition.]— iSVc No. 19.5, 

ante. ^ . 

720. Form of mandamus.) — A 

mandamus to an archdeacon to swear in a chui'cli- 
warden duly elecRnl is absolute in the lirsi instaiuH*. 
—Anon. (1815), 2 (^hit. 254. 

721. — . I Tlie rule for a man- 

damns commanding tlie eccdesiastical aiithoriH(*H 
to swear in a churchwarden duly appointo*! is 
absolute in the first iastancc. — E,v p. I/iWE (183;)), 
4 Howl. 15. 

722. —' — — .|-/!r\r p, Nappebton, 

Youksiiire (OllUnCIlWAIiDENS) (1818), 12 J. J*. Jo. 
771. 

723. — ■ •] ” grant a 

rule absoluRj in the first instance for a mmidamiis 
to the archdeacon, to swear in a i>aiiy uh church- 
warden, on affidavit of due election, demand, 
refusal. A of notici* to the archdeacon of the 
apjilicatiori to the (;t., the ground f>f refusal not 
appearing by the affidavit in supjiort of the rule.— 
Ex /). Winfield (1^95), 3 Ad. & El. 614; 111 
E. K. 516. 

724. — .] — A ruh^ for a nwrulamus 

t^) the ai’clideacon to administer the oath^ of 
office to a churchwarden, is absoluto in tiie lirst 
inslanct* whei*c‘ thtTc is no rival candhlato, A no 
reason assigned for tliii refusal to adrninistca* the 
oalli.--R. V, Lhiifikld & (XiVKNTJiY (Am;H- 
DEACON) (1835), I Har. A- W. 463 ; 5 Nev. A 
M. K. B. 42 ; 3 Nev. A M. M. C. 201. 

725. .j-The ct. will grant a 

rule absolute in th<^ first instance to compel an 
archdeacon to swear in churchwardens, tlie duty 
being merely ministerial ; but a peniuiptory 
nunidamus will not Ikj gi'anted, for the party moved 
against must be enabled to make a return. — K. v. 
(JoVENTJtY (Alien DEACON) (1844), 1 New Mug. 
(•as. 113 ; 4 L. T. O. 8. 92 ; 8 J. P. Jo. 740. 

726. .]— A’a; p. Peck (1866), .10 

727. Right to appoint In dispute.] 

— Tie* rule is absoluto in the fii*st instance for a 
uumdunnis to sw'ear in a chapelwarden. where on 
the vacancy of a living them is a dispute between 
the ciirale A th(.* seciuestrator who should aiipoint, 


Chimth Building Acts :—Jield : the effect 
of Irish Church Act, 1869. s. 70, wm 
to exclude a proprietary church from the 


provisions of the ooa^tJlutiun of the 
Church of Ireland as to the appoint- 
ment of churchwardens, A the election 


of J. 08 churchwarden was void. — 
Lkfani; V. iUCUAUPSON, (19141 1 

1. It. 321.— m. 
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Sect. 7. Constitution of the Church into parishes : 

Sub-se ct. 0, /^, H. (aj.] 

& each has appointed one . — Ex p, Penbuddoce 
(1836), 1 Hot. & W. 347. 

728. Election disputed.] — The 

ct. will grant a mandamus by rule absolute in the 
first instance, to compel the ofHcial to administer 
the oath or declaration to a claiming to 

have been elected as chapelwarden of a chapel, 
under a local Act, conferring upon the officer 
elected tlie power of a churchwarden for the pur- 

oses of the chapel, though other parties claim to 
ave been elected. — Ex p . Duffieij) (183«), 3 i 
Ad. & El. 017 ; 6 Nev. & M. K. B. 805 ; 111 E. 11 . 
648. I 

729. ,] — Where to a [ 

mandamus to admit B. to the place A office of 
churchwarden, alleging that lie was no^^inated A; 
chosen into the place, etc., the return was, that 
“ B, was not nominated A appointed ” : — HeM : 

(1 ) it was comiietent for deft, to givfj evidence of 
an ancient A (justomary mode of (‘lection in the 
parish, by which other jjersons had been elecU*d, 
the issue being really, whetlujr B. liad been duly 
nominaU^d A chosen, which he could not be if 
such a custom jirevailcid, he having been electc^d 
according to the fomi pi‘cscribf*d by the canon 
law ; (2) a custom for the iM-'t.inng churchwardens 
to apx>oint two nominees, A the parish two others, 

A for those four to elect tw(j inort*, A for tlnisi* 
six nominees finally to (jh^jt the two ch 111*011 wardens 
for the e^isuing ycuir, is a rcasoimhie custom A 
good in law ; A Snnble : it is not. in the jiower 
of the majorit.y of th(^ ])n.rishionei*s, in vestry 
assembled, to sot aside; such a cusUmi by refusing 
to apfioint two nomin(H»s on t heir Ix’h.df ; but in 
such an event, two noininc^es may be appoinUsd on 
b(;half of the who may i)i*ociied to the 

election w*ith the oth(‘rs, according to the custom. 

(3) Wh(;ro it ap])eai's t hat tlie chairman of a 
vestry iu(‘eting took notes of the proceedings 
theri'at, which was his habit., as retpiired by tin; 
statute, to (.‘uter in a book kei>t for t hat [nirpose ; 
— Held : the notes A (*ntry in tliat book are the | 
only l(*gal evidence of what took plac(» at the 
met'ting, A it is necessary to X'^’o^hice th(*m, in ' 
order t<i go into such.—B. v. Env (AuciiDEAroN) 
(1839), 3 .1. l\ 409. 

730. .J — Ex />. Clark : 

(1897), 31 .T. V. Jo. 739. 

731. Ground for refusal — Unfitness for office.]— ! 

(1) A nd iirii to a mandamus to sw'ear in a church- ! 
warden, “ that he was a poor dairyman, A unlit 
for the office,” is bad ; for the parishionem ai*o 
the ])i*oper judges whether the iH*i*son they elect : 
is lit for th(‘ (illlct*. 

(2) ( 'll u roll w'ardens aii' temx»oral officers. — U. I 
V. Hick (1097), 5 Mod. Ib^p. 325; Oorab. 417; 

1 Ia\. Itaym. 138 ; 3 Salk. 90 ; St'tt. A Bern. 
218 ; 87 E. B. (184 ; sub nom. 11 . r. 11 RES, (^arth. 
393; 12 Mod. Bex*. 11(1; sab nom. Moroan r. 
Oardksan (AiicinuflAroN), 1 Salk. 100. 

AmmUiiiom .-—Reid. IL r. WllUaiUH (lS*.i8). 7 L. .1. O. S. M. 

46 ; Uc Uiirlow (1861), 30 L. J. Q. 15. 271 ; H. r. Sarnin. 

15])., 11U16] 1 K. 15. 460. 

732. ,] — Where a poi*son to wJiom 

no st^itutory or common law disability attaches 
has been elected to the office of chui*chwai*den the 
bishox) is bound to admit him to make the declara- 
tion ix»qiiii*ed by Statutory Declarations Act, 
1835 (c. (12), 8. 9. notwithstanding that the bishop 
judging from his known charact<?r or from his 
words or conduct may not consider him a lit A 
iiroper )>ei'son to hold the office of churchwarden. — 
k. r. Hauum (Bp.), [1916] 1 K. B. 466; 85 


L. .T. K. B. 544 ; 114 L. T. 366 ; 80 J. P. 63 ; 
32 T. L. R. 203 ; 14 L. G. R. 336. 

Churchwarden not elected .] — See Crown 

Pracjtice, Vol. XVI., p. 340, Nos. 1610, 1612, 
1613. 

Churchwarden not duly elected .] — See 

Crown Practice, Vol. XVI., p. 339, Nos. 1607, 
1608. 

Lis pendens .] — See Crown Practice, 

Vol. XVI., p. 340, No. 1616. 

733. Administration of oath delayed till 

certain date.] — rule nisri having been 
obtained for a mandamus to an archdeacon A 
surrogate, to swear in certain persons as church- 
wardens A sidesmen of a parish, it appeared by 
affidavit that the parties were colourably electee!, 
but that the validity of the election was disputed ; 
that there was an usage in the archdeaconry to 
swear in the parties elected, on a certain day 
Hubsequemt to the election, appointed annually by 

1 the archdeacon; A that the surrogate, being 
apxilied to immediately after the election to swear 
in the paities, liad said that they must wait till 
. the day appointed, but that he would not disobey 
i a mayidamus from the ct. : — Held : this was a 
• refusal, A the usage, if a good one, should be re- 
: tuiTK^d 1.0 th(; mandamus ; A the ct. made the rule 
I absolute, witliout cnt(^ring into the question of 
the validity of the election. — B. v. MiT)ni.ESEX 
' (Auchoeacon) (18.35), 3 Ad. A El. 01.5 ; 5 Nev. A 

M. K. B. 494 ; 3 Nov. A M. M. C. 312 ; 5 L. J. M. C. 
12 ; 111 K. R. 547. 

734. Marriage with niece of deceased wife.] 

I —Kx p. Peck (1806), 30 J. P. Jo. 388. 

' C. Status. 

735. Whether corporation.] — Starkey v. Ber- 
; TON, No. 751, post. 

; 736. .] — Stauky r. Watijncston, Sussex 

: ((hiUHciiWAKDENs) (1092), 2 Salk. 517 ; 91 E. B. 

, 103. 

737. .] — Stuitek V. Frkston (1717), 1 

Stra. 52 ; 93 E. B. 379. 

738. .] — (1) A ]iowor to appoint a school- 

maater to an anciemt foundation givtm to the* vicar 
A churchwaiticns, of whom tlH*re were eleven, 
A in case of their neglect in apxiointing then to 
devolve to two corporati; bodies in succession, A 
to result in the last re-sort, to the same vicar A 
churchwardens to whom also the general power 
of managing the trust was committed, is w’ell 
(;xecut(*d by the vicar A a majority of the church- 
wardens ; ('Specially if sucli an election be sup- 
Xiortt'd by usage. 

(2) In the coui*se of the alignment deft.’s counsel 
said that the churchwardens of a xiarish are a 
corpn. for a particular imrpose, namely, to take 
care of the goods of the church ; but, sxicaking in 
legal language, that is not so ; they are in that 
case only (pid a corpn. If they were a corpn., 
actions should be bioiight against them in their 
, corporate name, A any damages i*ecovcred agaii^ 
th('iu would be i*ecoverablo out of their corporate 
estate* ; whereas all actions must be brought 
! against them in their individual names, for they 
have no corporate name ; damages must be 
recov('rt;d against them personally, A not to be 
. xiaid out of their corporate estate, for they have 
; none ; A if tlu'y go out of office before the action 
; is concluded, it does not survive A go to tlieir 
! successors. Therefore I take it that they are 
ffud a corxm. only (lAmn Kenyon, (\J.). — With- 
: NELL r. Gartham (1795), 6 Term Rep. 388 ; 1 
: Esp. 321 ; 101 E. R. 610. 

; AnnoUUions : — As to (2) FoUd. Fell v. Charity Lands, OfRoial 
> Trustee. (18961 2 Ch. 44. OeneraUif, Md. WilMnsoa v. 



285 


Pabt III. — Constitution of the Church of England. 


Malln (1632), 2 Cr. &; J. 636 ; Grindlcy v. Barker (1798). 
1 Bos. & P. 229 ; Blacket v. Blizard (1829). 9 B. & C. 
851 ; R. V. Mashlter (1837). 6 Ad. & El. 153. 


789. .] — Churchwardens are not a corpn. 

in the full sense of the word ; they are not a 
corporate entity, & cannot sue or be sued by any 
corporate name, but they are a quasi corpn. for 
the purpose of holding land & the devolution of 
property. — Fell v. Charity Lands Oppilial 
Trustee, flBOS] 2 Ch. 44 ; 07 L. J. Ch. 385 ; 
78 L. T. 474 ; 02 J. P. 804 ; 14 T. 1.. U. 370 ; 
42 Sol. Jo. 488, C. A. 


See, further. Corporations, Vol. XIII., pp. 272, 
273, Nos. 13-19. 

740. Churchwardens & overseers.] — The 

churcliwardcns & overseers are not, by Poor Relief 
Act, 1819 (c. 12), s. 17, made a complete bodv cor- 
porate, but are only empowered “ to accept,* take, 
&; hold in the natiii^ of a body corporate,” &■ 
therefore it is not necessary to show the acceptance 
of a demise by an instrument iindc^r a common 
seal. — Smith v. Adkins (1841), 8 M. dc W. 3(52 ; 
1 Dowl. N. S. 129 ; 11 L. J. Ex. 83. 

Annotations : — Mentd. OhiMliii v. Oropory (1848), 11 

L. T. (). S. 124 ; Doo d. LuiiHdoll, cU*. (Peulmry Church- 
wardenR) v. (lower (1851), IS L. T. <). S. 135 ; Ite LetMlH 
InHtituio of Soieiioti, Art & llieralure 8: LiHJds CMty Council . 
ri9U9J 1 Ch. 500. 

741. .] — Doe d. r. Hammond 

(184(5), 8 L. T. O. S. 11(5 ; 10 J. P. ,)o. 739. 

See, further. Corporations, Vol. XIII., p. 273, 
Nos. 20-22. 

742. Whether oflicer.] — Hishop & Turner’s 
Case (1619), Codb. 279 ; 78 E. H. 1(53. 

743. Lay or spiritual.]— Anon. (1675), 1 

Vent. 267 ; 86 E. R. 179. 

Annotations Kentd. U. v. Corfo Mullen (1830), 1 B. & Ad. 
211 ; R. V. Marnh (1830), 6 Ad. & Kl. 408 ; Bray v. Sumer 
(1802), 2 B. & S. 374. 


744. .] — R. r. Rice, No. 731, ante. 

745. Of the ordinary.]— J jlo yd & (Jlarke 

V. Poole (1831), 3 Hag. Ecc. 177 ; 162 E. R. 1232. 

See, also. No. 747, 2 n) 8 t. 

746. Whether churchwarden of whole parish — 
Churchwardens elected by separate tithings.] — 

Where a parish is divided intt> four tithings 
separately maintaining thedr own poor, & having 
separate ovei^seers, & by cu.stom tlie inliabitants 
of each tithing, at a gem^ral parish meeting, 
separately c.hoose a churchwarden, & each of thc» 
churchwardens though sworn in the usual form, 
to the faithful execution of the ollico within his 
piuish, acits only for the particular tithing for 
which he is chosen, except that all the four church- 
wardens unite in signing the annual prestmtment, 
to the archdeacon, of the state of the repairs, of 
the church, & other presentable matteiii ; eacli 
of such persons is a churchwarden for the whole 
parish. Therefore, where a comr. for inclosure 
of lands in an adjoining parish serves upon the 
churchwarden acting for one of such titliings a 
dcsciiption of an ascertainment of boundaries 
between another of the tithii^s & such adjoining 
parish, such service is a sufficient compliance with 
41 Geo. 3 {c. 109), s. 3. Where the validity of such 
an ascertainment of boundaries is disputed, on 
the ground that the desciiption was not served 
upon a proper oflicer, the ct. will require such 
ground of objection to be fully & convincingly 


made out ; — Held : in such a case evidence that • 
the comr., before ascertaining the boundaries, ^ 
had not given the required notices, & had receivoii ' 
evidence not upon oath, was not admissible. 

Semhle : a churchwarden continues in office 
until his succ'essor is sworn in. — R. v. Marsh 
(1836), 5 Ad. & El. 468 ; 2 Uar. & W. 255 ; 6 
Nev. & M. K. B. (5(58 ; 3 Nov. & M. M. O. 728 ; 
111 B. R. 124,3. 

Annotations : — Consd. R. v. Oroen (1874), 30 L. T. 256 ; 

8t. Sepulchre (Vicar) v. St. Sepulclm^ ((^huroliwaiiloiiH) 

(1879), 5 P. 1). 64. Mentd. H. V. Fenton (1841), 1 (3al. & 

Dav. 17 ; Bruy v. Sonier (1862), 2 B. & S. 374. 

747. Parish divided by city & county 

boundary — Churchwardens elected by separate 
vestries for each part.] — T\w parish churi’h of Ht. 
Sepulchre is within the city of London, but the 
parish of St. Sopulchrt^ is situate partly within the 
city of l^mdon At partly in th(^ county of Middlesex, 

A. live churchwardens of the paiish church ai‘o 
annually elected, tliree by the vestry of the portion 
of Hie parish within the city of ixmdon & two by 
the vestry of the portion of the parish in the county 
of Middlesex. The vicar A the churchwardims 
cle(rt€^d by the City portion of Hkj parish having 
petitioned tlie Ordintuy for a faculty t.o authfiristi 
ccrtiain repairs in the parish church, the (church- 
wardens elected by the Middlesex portion ot tlu^ 
parish appeared as oppommts in th(^ cause, A 
prayed the ct. to dirtcct the faculty, if granted, to 
issue to th('m jointly with petitioners, A to declare 
what were the lights of the respc'ctive parties to 
the suit with respect to churich managicmont. It 
was admitt(^d that the (dm rcli wardens chided by 
the (Uty poiiioii of the paiisli bad for a long sericjs 
of yc'aiw had th(? sole control of a ceidain trust fund 
available for payment of the (costs of thi^ jiifiposcd 
alterations : -Held : (1 ) tlie churchwardens elected 
by (*nch poHion of the ))arisJi were (>qualJy oflicei's 
of tlie Ordinaiy in all matters relating ti the 
managemcuit of Hue jiarish chijr(ch, A a fa(culiy 
must issue to petiHoriei's A Hie oppoiu^nts jointly ; 
(2) for convenicncie the practiiccc is to j(dri with the 
(churchwardens in a faculty for the restoration of 
a (church any person who may eorit/iibute or makte 
iiimself rcssponsiblc for Hie wliohc of tiue (‘xpenses 
of Hue r(‘st>oraHon, A for iiim to sign Hie contract 
or the works; (3) the judgee of Hue (Consistory 
(Ct>. sits as repncseiitat ive. of tlie bishop of the 
diocese, A where there is a fair A horKcst difference 
of opinion as t-o wiiat alt*rations sliould lx? made 
in a parish church amongst the ])arish loners, 
either iiaiiy is (entitled to take the oiiinion of th(^ 
Rishofi’s (Jt. on the subject without bedng liable 
to condemnation in (josts. - Hr. Sepul(*hhe (Vicar) 

V. St. Skim^jx'IIRk (Cuciuciiwardenh) (1879), 5 
R. i>. 61 ; 3Yist. 92. 

748. Chapel warden. ] — R. v. Llanwkht 

(1857), 29 J.. T. O. S. 79 ; 21 .1. P. Ao. 276. 

FI. Itiqhts, Powers and Jhiiuis, 

{a) hi fJtmeral, 

749. Extent of Jurisdiction — Private chapel.] — 

RosANquET r. Heath, Heath Bo.sANquE'r, No. 
3875, post. 

750. Extent of powers — District assigned to 
chapel under Church Building Act, 1831 (c. 38) — 


part III. SECT. 7, sub-sect. 6.— i 

■. Eitmi of jiowers .\ — The church- ' 
wardcuB 6c vestry may exercise the I 
powers alveu to “ the rector, church - 
w'ardens A vestry,” by 29 Geo. HI. 
c. 1, as well where there never has b^n 
a rector appointed, as where a vacancy 
is caused by the death or absence of the 
rector. — D ok d. Quebxsbury (Uectok) 


17. (JCIOU (1848), 1 All. «. -CAN. 

t. Itiuht to Nwf. J —■ Where a 

testator t>crju(*athed unb) the iticiim- 
bent ot a church imiiKirty for the 
relief of the poor ot the church, to 
Iks (liMi>eiiS(sd by the iucuiii)>eiit, A 
the churchwarcloiis brouifbt au action, 
on Ixshalf of thcrriMeives &, all the 
memlMsrs of the commsfratloii, oKairist 
tlie executors, to luive the (sstute 


j adniliiistertid. A for u d(sclaraiion 
: that the InciirjttKuit was entitled to 
i distrlbiito the fund. A an order for 
I payment over of all such hiiiiih as should 
i have been distributed )>y the iucuinbeiit 
j ariionfc the poor of Die church : — If eld : 
I the churciiwardciiH hud no title to 
maintain the action, since they cNiuld 
i not be said to represent the incuinlient, 
I to wliom the fHnpioHt was made. — 
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Ecclesiastical Law. 


Bed, 7. — Confiiiiution of the Church into parishes : 

Suh-se c t, 6 , H. {a) & (b) i, dr ii.] 

Churchwardens for ecclesiastical purposes only.] — 

A rule was obtained calling on the overseers of a 
parish to show cause why two justices should not 
issue their warrant, under Lighting &> Watching 
Act, 1833 (c. 90), s. 38, to levy by distress on the 
goods of the overseers two sums of money ordered 
to be paid by the inspectors of a district within 
th(! parish, in which the provisions of tliat Act 
had been adopted. By the affidavits it appeared 
that the district was one assigned to a chapel for 
cicclesiastical purjioses, under Church Building 
Act, 1 831 (c. .^8) ; & that the provisions of Lighting 

Watching Act, 1833 (c. 90), had been adopted, 
more than two years before the application, at a 
meeting convened by the churchwardens of the 
district church. These churchwardens, as was 
shown affirmatively by the affidavits, were church- 
wardens for ecclesiastical puiTioses only, &> never 
in the habit of calling meetings for secular {)ur- 
poses : — Ueld : the meeting was improperly con- 
vened, the churchwardens of the district church 
not being such churchwaidens as an? contemplated 
by Lighting & Watching Act, 1833 (c. 90), s. 5 ; 
consequently the provisions of the Act had never 
been duly adopted in the district ; & the order of 
ins})ectors was void. — U. v. Kingswinford Over- 
SKERH (1854), 3 E. & B. 088 ; 23 J.. .1. Q. B. 337; 
18 .1. 1*. 078; 118 E. 11. 1290; sub notn, R. v. 
Leigh & Cope, Staffordshhie 18 .Tur. 1073. 

751. Exercise of powers — Release of debt by 
one.] — (Churchwardens an? a corpn. for the benefit 
of the parish, & if one of them relearns a debt due 
to the parish, it will not bar the suit of liis com- 
panion.— H taukey V, Berton (lOlsO* Cm. Joe. 
234 ; Y(‘lv. 172 ; 79 E. 11. 202 ; sub nom. Gore v, 
Htark, Noy, 129. 

AfnuAtUvmH : — Conid. 

M«h». 1*. c:. C. N. H. 

sri : (CooiMir V. ijttw 

Hebow V. Hlckcrtoii 

After action brought.] — See No. 877, 

752. Whether by one alone.] — Ritohings 

r. (’ORDINGUCY, No. 789, ponL 

Legal proceedings.] — See No. 1880, 

jiosi, 

Application for faculty for removal 

of illegal ornament.] — See. No. 1784, post, 

753. Right of one to pledge credit of other.] — 

One of several churchwai’dens cannot pledge the 
credit of the otliers without their knowledge, even 
for work which, by the duties of their office, they 
arc bound to have executed. Thus where one of 
several churcliwardens gave orders to deft, to 
make ci*i*tain nec(?ssary repairs in the church, & 
it did not appear that the other churchwardens 


Fry k. Groata v. Troamiro (18G5), 2 
6:io. Befd. u. r. iiiitig (i7i:i). Giih. 
(1850), 0 C. n. N. 8. 502. Meutd. 
(1721), Huiib. 81. 


had authorised him to give such orders, or to 
pledge their credit : — Held : deft, was entitled to 
set off his claim for such repairs, in an action by 
the exor. if the churchwarden, by whose orders 
the work was performed. — North waite v. Ben- 
nett (1834), 2 Cr. & M. 316 ; 2 Nev. & M. M. C. 
839 ; 4 Tyr. 236 ; 3 L. J. M. C. 3 ; 149 E. R. 781. 
AnnoUdion Befd. Klenck v. FarrlB (1904), 08 J. P. 321. 

754. Performance of duties — Jurisdiction to 
enforce — Chapelwarden of donative.] — The spiritual 
ct. may compel the chapelwardens of a donative 
to perform such office. — CAwriiE v. Richardson 
(1726), 1 Bam. K. B. 5 ; 11 Mod. Rep. 406 ; 
2 Stra. 716 ; 94 E. R. 4. 

755. Right to perform — How enforced.] — 

At the election at an Easter vestry of a people’s 
churchwarden for a parish a woman was pmposed 
&> seconded, & a poll was demanded on her behalf. 
The chairman refused a poll, but the K. B. Div. 
granted a mandamus directing the vicar & in- 
habitants of the parish to hold a poll. At tlie 
election she was chosen people’s churchwarden, 
but the vicar’s churchwarden rnfused to allow her 
to perform the duties of the office i—Hcld : her 
remedy was to institute a criminal suit in the 
Ecclesiastical Gt. against the other churchwarden 
for the purpose of enforcing her right to perform 
her official duties. — Gordon v, Hayward (190.5), 
21 T. L. R. 298. 

756. Neglect of duties — Presentment by suc- 
cessor.] — Selby’h Ca8E (1679), Freem. C-h. 298 ; 1 
Freem. K. B. 298 ; 22 E. R. 1236. 

{h) In regard to Church, 
i. In General, 

757. Possession of church — Jointly with In- 
cumbent.) — Jarrati' V, Steele, No. 401, ante, 

758. .] — ^J’hough the freehold of a 

parish church may be in a lay rector, the right of 
the possessifin of the churcli is in the minister &; 
churchwardens ; k therefore a lay rector cannot 
maintain trespass against the vicar of the parish 
for breaking open a door leading fmm the cliumh- 
yard into the chancel.— Gripi^tn v, Liguton 
(1864), 5 B. & H. 93; 3 New Rep. 523; 33 
L. J. Q. B. 181 ; 9 L. T. 811 ; 28 J. P. 260 ; 12 
W. R. 441 ; 122 E. R. 767, Ex. Ch. 

Annotaiiom: — Befd. Ultohlnsfs r. C^ordiiiKloy (1868), L. U. 

3 A. & K. 113 ; Micibucl, IbisHiBbaw (Heelor, ele.) r. 

ParlHhlonerH of ISaine, (1893 J P. 233 ; Fowkor. Herinfft^tu, 

[1914] 2 (7h. 308. Hentd. Morloy r. Loneroft, L189UJ i\ 92. 

759. Custody of church — Under incumbent.] — 

Lee V, Matthews, No. 410, ante, 

760. Right of access to church — To repair & 
clean.] — Beijj^rs r. Geast (1741), Return of 
Appetus befom the High Court of Delegates, 
No. 157 (Parliamentary Papers, 199, April 3, 


]V1K’i.kna«han r. Orkv (1883), 4 O. R. 
329.— CAN. 

n, .] — Land was ^nted 

by the CYown In 1837 certain 
onlclals to hold la trust, to bo oon* 
voyed to the several corpus, of tho 
C^iurch of England in the narlshos where 
the lands were situated, when such 
corpus, should be estalilished. Hy 
9 Viet. c. 17. the churchwardens k 
vestry of every church thou, or Uiere* 
after to be erected in the province, 
sbould, when elected, be a oornn. by 
t.he name of the rector, church- 
wardens & vestrj' *’ of tho parish to 
which they Iwlonged ; k in case of the 
death or alHjienoe from the province of 
any recdor, or whore no rector had iHwn 
appoinUHl, the ehurchwartlens & 
vestry, should have the same i>ou‘er k 
authority as were given to Uie rootors, 
clumdiwardous k vestry : & Uiat all 


suits k proceedings by them should 
be done k prosecuted in tho name of tho 
rector, churchwardens k vestry : — 
HeJd : though no rector had been 
api>olntod to the parish, tho election 
of churchwardens k vestrymen created 
a otirpu. by the Act ; the title to tho 
laud vested in such corpn. by the deed 
of the CliuroJi Society, & they could 
sue in tho name of the rector, church- 
wardens k vestry*. — D ok d. Andover 
(Hr(tou) V, Kennedy (1886), 26 

N. B. K. 83.— CAN. 

b, liNgM to tnakf agrennetd — 

On hehtUf of cotH/regolkm,] — ^An agree- 
ment by tho ohurenwardous of a oou- 
gregatlun, raisixig funds by volimtary 
ooulributious, to repay to the rector 
thereof, in consideration of his resign- 
ing his charge as d^red by the con- 
gregation, the amount theretofore 
expended by him in repairs, k luiprove- 


ments to tho rc<ctory -house, such 
amount to be sidtlcd by arbitration, 
is an agreement iHMielleial to the eon- 
gregatiun k binding upon the church- 
wardens ill the corporate capacity 
conferred upon them in that diocese 
by 47 Viet. c. 89 (O ). — He Kirkby & 
All Saints, Gouging wood (Chi/rcu- 
WARDENS) (1904), 24 C. L. T. Occ. N. 
358 ; 8 O. L. K. 385 ; 4 O. W. It. 
142.— CAN. • 


PART III. SECT. 7, SUB-SECT. 6.— 
H. (b) I. 

e. Itii/M to close churcJi .] — In tres- 
pass for boarding up the doors k 
uindows of a parish church, defts. 
justified os cburchwardous, k that they 
liad closed the chiireh for repairs, but 
tho evidence showc*d that they had 
closed it to prevent a clergyman who 
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1868), cited in llalsbury’s Laws of England, 
Vol. XI., pp. 409, 056. 

761. Whether right to keys included.] — 

RlTC^iriNGS V. CORDINGUSY, No. 789, post. 

See, also. No. 410, ante. No. 3082, post. 

762. Control of right of access to church — 
Parishioners — To meet about public business.] — 
Anon. (1732), 2 Bam. K. B. 100 ; 94 E. ll. 425. 

763. To attend service.] — Taylor v. 

Timson, No. 1031, ante. 

764. When not open for divine service.] — ■ 

Jarrati' V. Steele, No. 401, ante. 

705, When no service being conducted.] - 

(1) Trespass for assaulting pltf., & dragging him 
out of the clerk’s desk in the parish churcli of W., 
&• along the aisle thereof, &i imprisoning pltf., A. 
keeping him so imprisoned for 24 hours. Plea as 
to the imprisonment, a justification on the ground 
of pltf.’s having conducted himself indecently in 
the church during divine service, & disturbed the 
congregation, whei'efore dcfts., being the church- 
wardens, after his I'efusal to leave the church, for 
the preserving of decency &, I'everence, & prevent- 
ing disturbance of the congi'egation, removed him 
thei*efrom, & because he threatened to i*eturii & 
renew the disturbance, imprisoned him & kept & 
detained him so imprisoned for a reasonable time, 
two hour's ; quce est eadem, etc. lleplication, de 
injurid, & new assignment, tliat defts., after the 
expiration of a reasonable time, etc., continued to 
imprison pltf., & kept & detained him in prison, 
witliout reasonable or pi*obable cause, for a long 
time, two hours ; — Held : the replication & new 
assignment were good, & were not open to the 
objection of duplicity. 

A second plea to the declaration, except as to 
the imprisonment, was that just before the time 
when, etc., pltf. wilfully &; contemptuously came 
into the church during the time that divine 
service was being celebr'ated therein, & disturbed 
the same & the congregation there?, by then wrong- 
fully getting into the clerk’s desk, &> preventing 
the lawful clerk from getting therein, & by making 
loud noises & by reading & singing in a loud, 
noisy & unbecoming manner, i- by otlu^rwise 
conducting himself in an indecent &> irreverent 
manner ; whereupon deft., T., then being oiw of 
the churchwardens for the preserving due decorum, 
decency & reverence in the church, A for removing 
the interruption & disturbance of the congregation, 
requested pltf. to leave the desk, & to cease such 
disturbances &> noises, etc., which pltf. r<dused to 
do, tsc continued in the churcli, in the desk, during 
tlie time divine service was being celebrated 
therein, disturbing the same & the congi'egation 
thereof ; wherefore deft., T., as such church- 
warden, & deft., B., then being rector of the parish 
church, & the other defts., being constables, in 
aid of T., & at his request, for the preserving of 
the decorum & reverence in the church, & for 
removing the interruption & disturbance, & because 
they could not otherwise preserve such decorum, 
etc., nor remove such di^urbance, etc., gently 
laid theii* hands on pltf., tb forced him out of the 
desk & church : — Held : this plea was not sup- 
ported by proof of misconduct in the church 
before the commencement of divine service. 

(2) Qu. : whether a churchwarden has authority, 
as such, to turn out of the church a person who 
commits a trespass therein upon a week-day, or 
when service is not going on, or is not about to 
commence, or whether he ought not to justify 


under the rector. — ^Worth v. Terbington (1845), 
13 M. & W. 781 ; 2 Dow. & L. 362 ; 14 L. J. Ex. 
7, J33 ; 4 L. T. O. S. 158, 418 ; 9 J. P. 340 ; 153 
E. It. 328. 

Annotate ns: — As to (1) Reid. Cope v. Barlwr (1872), 41 
L. J. M. C. 137 : Asher i\ Oaleiuft (1887), 3 T. L. R. 485, 
Control of seating.] — See Part VII., Sect. 9, 0., 
post. 

h. Asia Services. 

766. Duty to preserve order — General rule.] — 

They [the chui'ch wardens & sidosinen] are primarily 
the ollicers whose duty it is io keep oi*der in the 
churcli. [Their authority theiv] is paramount to 
the authority of any constable. In the execution 
of [their] duty they ar<i protected by law : for 
example, if they tak<‘ off a man’s hat in church, 
or if they turn an obstinate disturber out of the 
church, without unnecessary violence, they are 
not guilty of an assault (Siii .louN Nujuoll).-— 
Pawmer V. TiJOU (1824), 2 Add. 190 ; 102 E. H. 
200 . 

Annotation : — Cousd. Eiifirluud v. Harcoinb, Kiuclaiul r. 
WilliaiiLH, Kriglaiui v. JiichanlHdu U824), 2 Add. 30U. 

767. .] — King v. Kosirr (1800), 2 


L. T. 159. 

768. Right 

service anticipated.] 

974, post. 


to expel — Interruption of 

- Burton v. Henhon, No. 


769. 


For disturbance of congrega- 


tion.] — Worth v. Terrington, No. 705, ante. 

770. Exclusion of inhabitant — No con- 
venient accommodation.] — Taylor v. Timhon, No. 
1031, po«/. 

771 , & decent behaviour — Removal of 

person’s hat.] — Haw v. Planner (1600), 2 Keb. 
124 ; I Sid. 301 ; 84 E. U. 79 ; sub nom. llAWJd v. 
Plannior, 1 Wms. Saund. 10; sub 7totn. IIai.l v. 
Planner, 1 ]-*ev. 190. 

Annotations : — Coiisd. Adoy v. Thcohald (I83G)* 1 iUirt. 

447. Apld. Riirloii v. Uouhoil (1842), 10 Al. He W. 105. 

Befd. Ifurticy r. C(»ok (1833). !) lUisr. 728 ; Worth r. 

Turrliigtoii (1815), 13 AI. ^ W. 781 ; (Jopo v, Hurhiir 

(1872), 41 li. J. M. a 137. 

772, .] —Palmer v. Tltou, No- 

700, ante. 

Disturbance of public worsliip, geiuTally, see 
Criminal Law, Vol. XV., pp. 050 cl scq. 

773. Provision of articles for service.] -- 
(1 ) Question of practice : -Held : on a cuUition 
to appear on a day fixed, receive articles, et<c., a 
person is not entitled to demand tliat tlie arts, 
shall be delivered on the first ct. day, or that 
otherwise he shall be dismissed. 

(2) Churtih wardens are a)>pointed to provide 
the furniture? of the cluircli, the bread A; wine for 
the holy sacrament, the surplice, & the books 
necessary for the perfonnanco of divine worship, 
tiL such as are directi^d by law ; but it is the minister 
who lias the use. If, indeed, he errs in this respect, 
it is just matter of complaint, which the chui*ch- 
wai'dens arc? obliged to attend to, but iiie law 
would not oblige thc^m to complain, if they had a 
power in themsc?lves to rcdi'ess the abuse (8ir 
William Scott). 

(.3) In the service, the cliurchwardcns liavo 
nothing to do, but to collect the alms at tlie 
offertory ; & they may refuse the admission of 
strange preachers into the pulpit (Sir William 
S coiT). 

(4) Again, if the minister introduces any irre- 
gularity into the service, they have no autliority 
to int<?rfere, but they may complain to the ordinary 


claimed to be rector from offlclating had no right to dlHinantle the ohnrch 
Hf-ld: in the abnence of proof that there oh againxt the church oorpn., e ven 
was any legally appoint^ rector, deft^. ! though they were themxelveH members 


of It. -.St. 41kor(;k's (iiwiu'u (IlKtrwn. 
KT*’.) V. COUOLK (18«U), J Huu. (120.-^- 

CAN. 
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of his conduct. But to sing with plain congrega- 
tional music is a practice fully authorised, par- 
ticularly with respect to the concluding part of 
difEerent portions of the service (Sib William 
Scott). — Hutchins v. Denziloe & IjOVEland 
(1792), 1 Hag. Con. 170 ; 161 E. R. 614. 

Annotaiions ; — Aa to (2) Befd. lUtohlnffs v. Cordinffley (1 868), 

L. K. 3 A. & E. 113 ; Kvans v. D^Bon (1874), Trist. 20 ; 

ABhor V. Calcraft (1887), 3 T. L. H. 485 : St. Michael, 

BaBBlshaw (Hector, etc.) v. ParlBbioners of Same, [1893] 

V. 233 ; Howell v. Holdroyd, [18971 P. 198 ; Lee v. 

Hawtrey, [1898] 1’. 63. Aa to (3) Kitchlnffs v. 

(^ordingley (1868), L. K. 3 A. & E. 113. Aa to (4) ConBd. 

WllBoii V. M'Math (1810), 3 B. & Aid. 244, ii. Refd. 

Kltchiiififfl V. CJordlngley (1868), L. H. 3 A. & E. 113. 

Oencrally, Mentd. Taylor v. Morley (1837). 1 Chirt. 470 ; 

Border r. Langley (1842), 1 NotoH of OaHOH 542 ; SunderB 

V. Hoad (1843), 3 Curt. 566; EvauH v. Evann (1844), 1 

Hob. Eocl. 165 ; Bamen v. Shore (1846), 1 Hub. Keel. 382 ; 

Sheppard v. Bennett (1869), L. Tl. 2 A. & E. 335 ; dirt v. 

J'illlngham, [1901] P. 176. 

774 , Right to reimbursement.] — (Iau- 

DERN V. Selby, No. 899, post. 

See, generally. Sub-sect. 6, H. (o), post. 

776. Form of service.] — Hutchins r. Denziloe 
& Loveland, No, 77.S, ante. 

776. Service conducted by parson other than 
incumbent — Minister appointed under sequestra- 
tion.] — (1) A elnu'chwarden cannot prevent a 
minister appointed under a sequestration, from 
officiating m tlic <diurch. 

(2) Augmented curacies stand on tlie siime 
footing with respect to B(‘que8tration.s ns prcsonLi- 
tivc livings. — l*nouT v. (’ukhwell (1752), 1 Lc»(», 
20 ; 161 E. K. 15. 

777 . Strange preacher.] — 11 tc hins v. 

Denziloe As Loveland, No. 772, ante. 

778. Authority to perform — During vacancy.] — 
A.-G. V. St. (hiosH Hospital, No. 2867, jwsf. 

779. Authority to provide for — During vacancy.] 
— A.-G. V. St. (hioss Hospital, No. 2867, post. 

iii. As to Church Property and Ornaments. 

780. Ancient chi^ielry divided into districts — 
Ancient parish represented by one district.] — 

Whoi*ci, in an ancient chapelry, divided inU) three 
districts by order in council, one district ivpresents 
the ancient parisli ; the (dnircliwardens ajipointed 
for the district may maintain an action of detinue, 
against tlie late ehurc^liwai'dens of the ancient 
chapelry, to rt^cover tlie church books, etc., the 
late cliurcliwardens liav<' no lien upon them for 
any expenses they may liavt* incurivd by virtue 
of their office.— Moss v.‘ Thohnilky (1856), 27 
L. T. O. S. 101 ; 20 J. V. 660 ; 1 W. R. 514. 

781. Bells — Property in churchwarden.] — 

StAKKY V. WAT1.1N(JT0N, SlTSSEX ((5HUIHT1- 
WAUDENS) (1692), 2 Salk. 517 ; 91 E. R. 462. 

782. .] — l^ltf.’s house being so near 

the church that the five o’clock bell ning in the 
morning disturbed her, pltf. came to an agivioment 
in writing with the churchwardens &. inliabitants 
at a vestry, that i>ltf. would erect a cupola clock 
at the church, & in consideration thei'eof the five 
o’clock bell sliould not be ning in t he morning ; — 
Held : this was a gCMxt agi*eemont, & binding in 
equity. 

The churchwardens are a corpn. & may sell the 
bells or silence them & make a reasonable agree- 
ment benedcial to the parish, & thereby bind their 
successors as also the succeeding chui*chwardens 


per Our.). — ^Martin v. Nutkin (1724), 2 P. Wms. 
266 ; 24 E. R. 724. 

Annotatiana : — Mentd. Dietriohsen v. CTabbiim (1846), 2 
Ph. 32; Loud v. Murray (1851), 17 L. T. O. S. 248 ; 
Lumley v. Wagner (1852), 1 De G. M. & Q. 604. 

788. Control of ringing.] — Martin v. 

Nutkin, No. 782, ante. 

784. Whether against wishes of 

incumbent.] — H arrison v. Forbes & Sisson, No. 
427, ante. 

786. Bell-ropes.] — The property of the bell- 
ropes of a parish church is in the churchwardens 
of the parish : it is not actionable, therefore, to 
say of a churchwarden, that he stole the bell- 
ropes of his own parish. — .Jackson v. Adams (1825), 
2 Bing. N. C. 402 ; 1 Hodg. 339 ; 2 Scott, 599 ; 

5 L. J. C. P. 79 ; 132 E. R. 158. 

Annotaiiona : — Befd. Mohb r. Thorniloj' (1856), 27 L. T. O. S. 
101. Mentd. Homing v. Power (1842), 10 M. & W. 564 ; 
(hooper V. Law (1859), 5 Jiir. N. S. 1263 ; Lemon v. 
SimmonH (1888), 57 L. J. (i. B. 200 ; Alexander v. JenkluH 
(1892), 66 L. T. 391. 

786. Monuments — Power to set up.l — A 

custom for the churchwardens of a parish to set 
up monuments, etc., in a church, without either the 
consent of the rector or ordinary is illegal. — 
Heckwith V. Harding (1818), 1 B. & Aid. 508; 
106 E. R. 187. 

Annotatiim : — Befd. Wlnstanley r. North Manclicstcr Ovor- 
RCcrH, [1910] A. C. 7. 

787. Church furniture ~ Control over.] — Jar- 
ratt V. Steele, No. 401, ante. 

788. .] — Dewdney V. Ford, No. 

3082, post. 

789. Ornaments -Illegally set up — Power to 
remove.] — (1 ) A ledge or superaltar was placed on 
t he holy tablet in a jiarish church, by order of the 
incumbent without the consent of the oi-dinary ; 
aft«»r a lapse of many months, a vestry meeting 
was held, at which a resolution was passed, that 
the churchwardens should take steps to remove 
the superaltar ; the morning after the vestry 
meeting, deft., one of tlie churchwardens, sent to 
the incumbent for the keys of the church ; the 
incumbimt refused to give deft, the keys, but sent 
word that deft, could have access to the church 
that day between eleven o’clo<rk in the foit*noon 

6 one o’clock in the afternoon. About one 
o’clock deft, went to the church with a work- 
man, & found the church door locki^l ; the 
workman, aiding by the orders of de.ft., picked the 
lock, entered the church, in comjiany with deft., 
& pulled down the superaltar ; — Ii eld : tlie con- 
duct of deft, was illegal. (2) Semble : orna- 
ments which have been illegally or irregularly 
plaeed in a parisli church by the incumbent can- 
not be lawfully removed save under the sanction 
of the ordinary. Semhie : the powei-s conferred 
upon the churchwardens of a parish cannot be 
exercised by one of the churchwardens witliout 
the concurrtmee of his colleague. 

(4) (Churchwardens have a right of access to the 
church at proper seasons, but tl\t*y arc not entitled 
to the custody of the keys of the church. — Hitch- 
INGS V. CORDINGLEY (1868), L. R. 2 A. & E. 113 ; 
snh noni. Richings v. Cordingley, 19 L. T. 26 ; 
32 J. P. 611. 

AntuUtUuma : — Aa in (1) FoUd. EvanH v. DudRon (1874), 
TrlHt. 26. B^. St. MichacL BaKRiRliaw [ Hector ,-cte.) 

r. l*arl8hlouer« of Same. [189fg P. 233 ; Wolfe r. Surrey 
County Council Clerk, Heeve r. Same, [1905] 1 K. B. 439. 
Aa to (2) Befd. Batten v. Gedye (1889). 41 Ch. D. 507. 
Aa to (3) Fdlld. Fowke r. Berington, [1914] 2 Ch. 308. 
Aa to (4) Bad. St. Mary-at-Hlll with St. Andrew, Hubbard 
(Hector, etc.) r. ParishiunerH of Same, [1892] P. 394. 
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d. Onkovicnta — I\Hwr to rmorr.] — 


ChnrchwardeuB have a right to remove 
from the church any arUclctt they may 
deoni Injurious to its appearance or 
ofTeiislvo to the ineiubers of the con- 


gregation. — Nkwman r. CnnicH- 
WJIRDE.NH (1823), 1 Nttd. L. H. 310. — 
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700. ,] — Durst v. Masters, No. 

2790, post, 

791. Collection boxes — Power to remove — 
Without faculty.! — The rector, the proniotcn* of 
this suit, placed, without a faculty. As witliout the 
concuri^^nce of the churchwardens, two collection 
boxes immediately above the two ancient poor 
boxes at the west end of the church, with an in- 
scription ; “ For the Altar Flowers.” Deft., as 
senior church w'arden, objected to their n^mainin^ 
there, on the gi-ound that they intercepted alius 
from the poor. His objection being disregniHled 
by the curate in charge, they were removed by th<* 
churchw'ai*dcn’s oinlei-s. The roctcir artichnldeft. 
for liaving removed them without autliority, A 
prayed the ct. tp admonish him for having so done. 
Ay order him to n'phu^e them in their former 
position, & to condemn him in cost« Held : 
(1) deft, had coinmitti^d an oitenc(‘ against Ecclesi- 
astical Law by removing the boxes without the 
sanction of a faculty ; (2) it would not be a proper 
exercise of the discretion of the ct. to ordtT their 
restoration in opposition to the wishes of both the 
churchw«u*d<‘ns, wiio must bt* assumed to respresent- 
the ))aiisliionei‘S, ns they wt*re not dirtnied to be 
))laced in a church by the liubrics, or tin* (’aiions ; 

(3) the ct. W’iis bound to admonish deft, for hav ing 
removed the boxt^s without lawful authority, At 
to admonish him not to repeat the olTeiu^e ; 

(4 ) deft, ought to pay t-he costs necessarily incurreil 
by the promoter for tlie purpose of obtaining the 
admonition. At of opposing the admission of deft.’s 
original plea ; but the promoter ought to pay the 
costs incurred by deft, in resisting the order for the 
i-estoration of the boxes. — Evans v, Dooson 
(1871), Trist. 2(1. 

792. Lighting & heating apparatus — Erected 
by incumbent at own expense.]- In an action of 
trespass by the churchwardens of tlie cJuircli at 
I*, against the incumbent, for taking away fi-om the 
church cijrtain gas-fittings A:, stoves, which had 
been erectid by the incumbent for lighting A: 
W’anning the church at his owm cost A: (*xpensti : - 
Held : pltfs. weit; ent itled to a verdict, on the 
ground that the property in the cluirch Ix'ing vested 
in the churcliwardens, the vicar or rector had no 
jiower to remove t he gas-fitthigs, unless at thi* tiiiuj 
of putting them up, he liad given noticci that, lie 
should remove them at tlie time of his ih-parturo. 
— ^Moour: r. Cook (1811), o J. J*. 1(»7. 

793. Installed by wish of majority ol 

ratepayers — No restraint at instance of one rate- 
payer.] — The churchwardens of a parish W'ho 
proceed hand fide U) carry into elTect tlie resolu- 
tions of the ratepayei-s to warm the church by the; 
inti'oduction of hot air or water pii)(‘S under tlu; 
floor of the church, will not be restrained at the 
instance of one ratepayer from doing so. Qu, : , 
whether such a bill can be sustained by a single ! 
inhabitant rat4*payt‘r. — Woooman v, Hoihnson ; 
(18.V2), 2 Sim. N. S. 201 ; 19 J.. T. O. S. 8 ; 01 1 
E. H. 218. 

794. Lead of colDn in private vault. j In an 

iudietimuit for larceny in stealing from a priva(.e . 
vault in a public church, the leiid which had com- 
Xiosed a coilin therein deiiosited, the property in 
the lead is well laid in the churchwardens A:, ovei - 
seei's of the or towmship which such 

church belongs, though it may be locally situated 
out of such. A: in another parish or tow nship. A: 
though it may have been long disiisr^d hii' every ' 


other purpose than the burial of the dead. — R. v. 
Gahlick (1843), 1 L. T. O. S. 479 ; 1 Cox, O. 0. 52. 

795. Military colours presented to church.] — 
ViNi^ENT V. Eyton, No. 420, anlo. 

Custody of parish books.] — See No. 392, anie. 

iv. As lo Repairs* 

796. Power to repair — General rule.] — 

Gaudern r. Selby, No. 899, post, 

797. Duty to repair — Enforcement — By moni- 
tion.) — A monition issued against churchwardens 
to rejiair A: reinstate in its original form the spire 
of a church wdiich had been desti'oyed by lightning. 
— Maynaiid r. Brand A: Fuilpot (1821), 3 Fliillitn. 
501 ; 101 E. U. 1397. 

Jnnotatinn» : — Oonsd. Veloy r. Harder (1811), 12 Ad. & Kl. 
20.). Retd. MiUar Sc SliiioH r. l*alnier & Klllby (18:17). 
1 (Mirl. .'ill) ; noHlliig r. Veley (ISAU), 12 Q. U. 228 ; Leo 
V, UidHdale (1872), 27 .1. 1*. 801 ; Gordon r. Hayward 
(100:>), 21 T. L. U. 208. 

798. Failure to repair — Liability to criminal 
proceedings.) — Criminal proccHMlings against 
churchwardens for ” not rc*paii*iiig or keeping in 
pi'opt'r order the xiarish church,” ” for neglecting 
At disob(»ying the lawTul orders A: directions of tlie 
arclideacon.” ^riie churcJi being still out of 
rt'pair, Ao the. archdeacon having ordeivd the same 
to be ri'paire.d, not sustaineti, there being no pi'oof 
that the idiurchwardens had pei'sonally neglected 
their duty, or that they had wilfully disobiiyed 
th(^ order of tlH‘ archdeacon ; —livid : in order l<o 
justify criminal ju’oceedings against churchwardens 
for neglecting to rejmir their iiarish church, it 
must be shown that tliey have been guilty of 
Xiersoual A& wilful negh^ct, alllrmiiig the si'nteuce of 
the (Hinsistory Ct. of London. 

If the church be out of rejiair, At a fortiori, if 
the archdeacon order the rifpairs aecordirig to 
circumstances, tJiere are tw'o modes of proceeding 
o))(!n, the tw'o modes of prociu^dirig cannot be 
resorted to imlisci'iiniiiately ; if the churchwardmis 
are wilfully disobeilient, At ii<*gh'et to t.ake all the 
e!early legal uu'aris in tbi*ir ])ow<‘r to iiave tlie 
ehurcli repairixi, a criminal proceeding may pro- 
])eHy be instituted against them. If no fault is 
as(a‘ihed jx'i’soiially t/O the (church wardens, but a 
(juestinn arises as to tfie propriety of the n^pairs, 
(»r if thtf churcliwardens do, or are willing to do 
their duty, hut obstacles out of thidr power inter- 
vciK*, thtui the jiroper mode of proceeding is in 
the ejvil form. Millar At SiMios r. J*almer At 
Killry (1837), 1 (.'urt. 519, .550 ; I J. I*. 9, 199 ; 
J(>3 E. If. 189. 

^Innolntumn ; — Reid. Cooper VViirkiiiiiii (18.2!l), 2 (Uirfc. 2(12 ; 
Slewiinl r. KniiieiH (is 12), 2 (2irl. 20!) ; Loo w. ItidHclalo 
(1S72), 27 .1. J*. SOI ; St. St.eplion, Wallirook (Ke»;t.or iit 
< ’hareliwanleiiH) Sc Grocers (Jo. r. Sun Eire (III1<^^^ TrimUjcH 
GSS2>, Trirtt. 103 ; Gordon r. Iluyward U006), 21 T. L. it, 
20 S. 

799. Liability for expense — Whether Joint or 
several Order given by one churchwarden.] — 

Nortiiwaite V. Benneit, No. 753, ante, 

800. Right to indemnity for disbursements.] — 

(J All HERN V. Selby, No. 899, post. 

801. — ElTect of resolution by parishioners.) 
— A parish ladng indebt-ed to A. for repaii*s doni! to 
the church, the parishioners agreed at a vestry 
that tin* parish <inic<?i's should giv<i a Ijond for the 
amount ; tliat A. should give the parish 12 months* 
notice wlien In? required papnent. At that the 
rairish should be at libeiiy to pay the debt by 
mstalmeids : A, at another v<‘stry held shoiily 
aftei-wards, it was j*es<»Jved that the obligors should 


PART III. SECT. 7, SUB-SECT. 

H. (b> iv. 

•. Riuht to recover disburncmenls.] 

J. — VOL. XIX. 


■ ■ — The i-liurchwartJciirt may r«w*o\cr 
I fnnn the nwnerH of pew^ a fair pro* 
j portion of the t‘X|K*iiHc Inciireid in the 
i ucx;c»Mary 6c iiidiHpearMibie ii^pairri of 


the chun;h. - - (JnciK'llWAltDKNrt v, 
ItiAUKLL (1821), 1 Ntld. L. U. 2«1. - 
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bo indemnified by the parishioners & out of the 
rates, & the parish officers for the time being were 
authorised & directed to pay the interest & the 
principal, when rcquii'ed, out of the rates. A., 
who was himself a parishioner, & several of the 
other parishioners, si^ed both the agreement & 
resolution ; & he received the interest on his debt 
for several yeais, & part of the principal also, out 
of the rates, & never called on tne obligors to pay 
the interest : — Held : as the parishioners had no 
power to bind the i)arish, the obligors were not 
exempted from their liability on the bond, notwith- 
standing A. had signed both the agreement & the 
resolution. — Jaquet v. Lewis (1837), 8 Sim. 480 ; 

0 L. J. Oh. 313 ; 50 K. II. 191 ; sub nom, jAcquET 
V, Lewis, 1 Jur. 611. 

802. Order for repairs signed by parish- 

ioners — Right of contribution.] — Where church- 
wardens have neglecU^d to make a prospective 
rate for raismg a sum of money, necessary to the 
completion of 1 ‘epaii's to the church, ordered by 
them pursuant i*esoluiioiis tjntcivd into at a 
vestiy meeting, they are liable for tJie payment of | 
them, & are not entitled to contribution from the j 
pai'ishionei's attending the meeting, & signing the | 
resolutions sanctioning the rei)uii*s being mirde. i 
The attendance of those persons at such meeting, | 
& their signatur<3 to such resolutions, is only ti) 
be considered as given by them in their character 
of vestrymen. At not in their individual capacity. — 
Lanchesteii v. Tuickkii (1823), 1 Ling. 201 ; 8 
Moore, C. P. 20 ; 1 L. J. O. S. U. P. 60 ; 130 E. K. 
81. 

Anmtaiiom: — ^Refd. biinclicsicr v. Frewer (i ■^24), 0 Meorr. 

C. P. 088 ; Hprott t\ i'owell (1S20), 11 Mooro, C. P. 308 ; 

Farlarr. (JhoHU'rtfui (1838), 2 Moo. 1*. C. C. 330 ; Bull v. 

FoJIowoh (1843), 3 Curt. 080. | 

803. .] — IVeiify pai’ishioneis 

joined at a vestry in signing an order for the ! 
i*epairs of tJie 011111 * 01 ), & ones of them, a church- | 
waiden, paid the aitificcrs, but the rate for ri?- ! 
imbursing him was quashed : — Held : he could not ; 
sue for contribution the persons w'ho signed the ; 
order. — Lanciiehtkii v, I^ieweb (1821), 2 Ping. ’ 
301 ; 9 Moores V. l\ 088 ; 3 L. J. O. S. C, P. 10 ; 
130 E. P. 345. 

Anmtt<UU»i8 : — Apld. Sprott r. Powell (1820), 3 Bliijf. 478. 

Befd. Cliostcrton & HuiiiiluH t\ Furlur (1830), 1 Curl. 313. 

Sec, generally^ Sub-sect. 0, U. (c), posf. 

804. Vote by churchwarden against church 
rate for repairs — Repairs not prevented — Whether 
ecclesiastical offence.] — At a vestry lueetmg called, 
by notice signed by the churchwardens for the 
purpose of making a chui*ch rate for the repair of 
the ciiurcli, a iitsolution w’as moved seconded, 

“ That this vestry, considering chiu‘ch rates at all 
times bad in principle & partlculai'ly unjust in 
practice, Ac quite imciilled for at tlie present time, 
i-esolved to adjourn all further consideration of 
tile subject for whicii it has b<‘en called, till 
this day twelve-months,” wiiicli ii*solution w'as 
carried ; — Held : one of the churchwarileus, in 
having voted in favour of the resolution Ac against 
the rate proposed, 2d. in the pound, \vas not 
guilty of any ecclesiastical oftcnce, it not being ! 
averred that in consequence of the refusal of the \ 
rate, the chui*ch was still out of repair. — C 'ooper i 
V. Wickham (1830), 2 CiirU 303 ; 3 J. P. 802 : 103 
E. H. 420. ! 

.* — Distd. Steward r. Froiieis (1843), 3 CMrl. 201). i 

FoUd. Frauds r. Steward (1844), 3 Q. B. US4. | 

805. Chancel— Promotion of criminal suit against 
lay rector.] — Mobley r. Leackopt, Eo. 173, ante, j 


(c) In regard to Churchyard. 

806. Power to keep order in — During divine 
service.]— Haw v. Planner (1066), as repoi’ted 
in 2 Keb. 124 ; 81 E. 11. 79. 

AnnolalUma Mentd. Hartley v. Cooko (1833). 9 Bing. 728 ; 
Adey v. Theobald (1836), 1 Curt. 447 ; Burton v. He^on 
(1842), 10 M. & W. 105 ; Worth v. JcKl^ton (1845), 13 
M. & W. 781 ; Cope v. Barber (1872), 41 L. J. M. C. 137. 


807. Duty to maintain— Repair of footpath & 
fences. I — ^Walter v. Mountauub Ac Lamprell, 
No. 131, ante. 

308, Repair of wall — Whether faculty 

necessary.] — A contractor when rebuilding a house 
abutting on a churchyard unlawfully pulled down 
the church yai'd wall for the purpose of ob^ining 
for the lower windows of the house light & air from 
tiio churchyard, Ac rebuilt the house a few inches 
fi'om the site of the old wall, Ac outside the church- 
yard. The rector Ac churchwardens, in order to 
vindicate their right to rebuild the wall, placed 
an iron screen of the same height as the old wall 
immediately opposite to the windows of the new 
liouse. On an ajiplication by the rector Ac church- 
wardens for a faeully to rebuild the wall : — Held : 
where a churchyard wall has bc;on wilfully pulled 
down, or fallen down, it is the duty of the church- 
wardens to rebuild it, Ac if they do so without 
alt^jratiou no faculty is necessary, unless their 
right to rt^build it is in disxiute. — St. Stephen, 
Walbrook (liEtrroR Ac Oh URCii wardens) Ac 
Orocers Co. V. Sun Eire Office Trustees (1883), 
Trist. 103. 


See, also. No. 855, post. 


809. Construction of new footpath.] — Walter 
V. Mountaoue Ac Lamprell, No. 431, ante. 

Disused burial ground — Duty to maintain.] — 
See Eurial Ac Cremation, Vol. VII, p. 551, No. 
289. 


Right of indemnity for costs of main- 
tenance.]- aSW* Burial Ac Cremation, Vol. Vll., 
p. 551, No. 290. 


(d) In regard to Offertories, 

810. Right to collect- -Alms.] -- UuTCHiNs v. 
Denziloe Ac Ia)Veland, No. 773, ante. 

811. .1 — Upon an information under 

Ecclesiastical Couils Jurisdiction Act, 1860 (c. 32), 
B. 2, against resps., for unlawfully molesting applt., 
“ then being a clergyman in lioly orders celebrating 
divine service ” in the parish church, the evidence 
was that applt., the incumbent, wliUst engaged in 
colltsjting the offertory during the reading of the 
offeilory sentences by another cU?rgyTnan wiis 
obstructed by i*esps., who claimed as church- 
wardens the right of themselves collecting. 
magistrates decided that ]*csps. had not been guilty 
of the offence charged, inasmuch as applt. was not, 
at the time iic was so obstructed, “ ministering 
or celebrating any sacrament or any divine sendee?, 
rite, or office ” : — Held : their decision was right ; 
the duty of collecting the offei-tory being a lay 
duty imposed by the rubric upon the ” deacons, 
chui'ch wardens, or other lit person ” of lower 
degree, ” api>ointed for tliat purpose.” — Cope v. 
Barber (1872), L. B. 7 C. P. 393 ; 41 L. J. M. C. 
137 ; 26 L. T. 891 ; 20 W. K. 885 ; sub nom. Cope 
V. Barber, Clarke & Hobson, 36 J. P. 43^n 

812. Refusal to deliver up — In church 

Whether ecclesiastical offence.] — (1) By Uic accus- 
tomed practice of a parish church, when collections 
fnnn the congregations were made either at the 
morning or the evening sendee on Sundays, the 
colltHJting bags wei*e bi'ought after the collection 
up to the chancel steps & placed in the alma dish 
there held by the minister for the purpose of 
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receiving the bame &, placing them on the Com- 
munion Table. One of the churchw'ordens of the 
parish was charged in a criminal suit with having 
committed offences against ecclesiastical law in 
that duriug the time he held office he had at the 
morning service on one Sunday & the evening service 
on another Sunday vexatiously refused to place 
the bag in which he had collected money fixim 
the congregation in the alms dish in accordance 
with the above practice. At the hearing these 
charges were sufficiently proved : — IJeld : in so 
deviating from the practice in ust^ in the matter, 
n*Bp. had offended against the hiws ecclesiastical, 
& he ought to follow such practice for the future 
unless otherwise ordert*d by llie bishop. 

(2) Wliere collections for ordinary church (*x- 
peiises are made at the morning & evening services 
in parisli chui'cln*s, the churchwimlens are the 
pioper custodians of the moneys coll(‘cle<l, tV. 
such moneys should bo placid by them at a bank 
to an account in their joint names. 

(2) Semhlc : For um*easonably refusing to sign a 
joint cheque on such account for t he imynuMit of 
jiroper chuifh expenses a church waideti is liable 
to be articled in a criminal suit in the Ecclesi- 
astical Cit. - lluwKU. V. lloLiniOYj), 118071 T. 11)8. 
Jiuuftatitui : — Retd. (Gordon r. Hiijwiird (lUOo), 21 T. Ij. it. 

2{»8. 

813. Right to custody of — Money not collected 
for church purposes.] — It. r. O’Neilt., A’ic p. 
Ol.lVER (1807), 21 J. P. Jo. 742. 

Annolalum : — Consd. Howell v. Holdroyd, 11897] P. 198. 

814. Collection lor church expenses.] — 

JlowBLL V, lioLDROYD, No. 812, ante, 

815. Control of —Alms collected in chapel -By 
incumbent & churchwardens.] — Moyhey v. Hill- 
coat, No. 428, ante, 

816. Alms collected at Holy Communion. | 

— Mauhon V. Unmace, No. 441, ante, 

817. Alms collected at extra-legal services 

& meetings.] — Marson v, Unmac’k, No. 411, unie, 

818* Refusal to make proper payments --Lia- 
bility to criminal suit.] — JIowell v, lloJd>uoYi>, 
No. 812, ante, 

(c) Itiijht of Indemnity, 

819. General rule.] - Church ward<' ns will h(i 
allowed their expenses for reetdving & paying jiarisli 
money. — Jitsuop v, Eaole (1711), 10 Mod. lt<*p. 
22 ; 88 E. It. 007. 

820. By church rate.] -Brook v, (Utest (1825), 
cited in 2 Bing. 481, 482, 485 ; 120 E. It. 50U. 
Amiotaium : — Be!d. SpfoU r. Powell (1820), Hliiu. 478. 

821 . Statutory liability— No provision for 

reimbursement.] —(1) Und<*ra local Act fur more 
effectually lighting, paving, et^., c<;rtain i)ai*ls of 
W., by wdiich Act the comrs. were empowered Uj 
make rates & assessments in respect of any 
cathedral, church, chapel, etc., according the 
number of square yards of iiavemeni or ground 
belonging to such cathedral or church, <?tc., A 
to det<jrmine the same, “ &; the rates & assessments 
to be levied or assessed upon or in respijct of any 
other church, or any chapel, place of woiship, 
hospital, school, or other public building, wall, 
or void space of ground, shall be paid by the 
churchw’ardens, chapelwardens, trustees, or owners 
or proprietors thereof respectively ** ; — Held : the 
churchwardens were personally liable to the 


comrs. for the rates, the want of i^iaochial funds 
did not exempt them from that liability. 

(2) Scmhlv : the churchwardens might compel 
a chiu'ch rate to bo made to i*eimburso themselves 
the amouTit of such assessment. — IIopkinson v, 
BiTNC’iiElt (1848), 2 Exch. 05; 18 L. J. Ex. 0; 
12 L. T. O. 8. 178 ; 12 J. P. 20 ; 154 E. R. 771. 

Apld. Mlll« r. Ilydon (1864). 10 Kxcli. 67. 

For church repairs.]— i^ce 8ub-sect. 0, II. (b) iv., 
ante, 

822. After accounts passed — Money expended 
on parish trust.] -Bill by a foniier churchwardeu 
against- th(‘. parish o(Tleei*s, trustees of an estate for 
the pfKir of t-hi* ]>arish, & forty inhabitants, to be 
reimbui*sed moiu'y laid out on aecouiit of the trust 
under an order of vestry, his accounts being passed, 
A: an order made fur payment. Upon dcmuri*er 
a strong opinion was expres.sed against sueli a bill ; 
A as it api)eaivd ntd; t»i be sigru^d by coiiiisol, it 
was ordered t^i be taken the*. lUe, & pltf. to pay 
the costs.- French v. Dear (1800), 5 Ves. 547 ; 
21 E. H. 721. 

AinuttaiioH. : — Befd. Fell r. C’lmrity Laiuls Ollleial TniHlce, 

11898] 2 CMi. 11. 

823. After vacation of office.] 'I'he ct. will not 
decHM* a rat^* to be math' to reimburse, a former 
churchwarden moiih's laid out, whilst in olllce, in 
])ursuance of a vestry onler. - La N( Chester v, 
TH()MPSt>N (1820), 5 Madd. 1 ; .5tl E. It. 705. 
AnmiUtium : — Apld. C!heHterU>ii &; JLiitehinH v. Furlur (18117), 

1 CUirt. :M5. 

824. Right to lien on parish books.]— Metss 

u, Thorniley, No. 780, ante, 

1, Personal Liability, 

825. For goods ordered or work done - Plan 
procured for new church.) -Brook v, G lest (1825), 
•cited in 2 Bing. 481, 482, 485 ; 120 E. it. 500. 
AntwtalioH : — Consd. Si»rott v. Powell (1820). 3 Hlug. 478, 

826. - Goods supplied for use of poor.] — 

In an action against liv(t defts., as churchwardens 
As overseers, for goods furnished U) the poor by 
their joint order, it is sulllcieiit for pltf. to [)iove 
that they all aet<Ml as churcdiwardetis A:. overseei'S, 
A^ signed orders for the delivery of tJjc articles 
furnished, although one of thc^n be only an 
assistant (ivei-secii*. Money advanced to the poor 
hy the directif)n of an overs<‘er, may be. recovered 
as money lent to such overscjer. -KiRHY v. 
Banister (1824), 5 B. A: Ad. 10(11); 2 Nov. U 
M. K. B. 110 ; 2 Nev. Ai. M. M. C, 107 ; 2 L. J. 
M.C. 00; IJO E. Jt. 1088. 

AniintutvMi Rold. MaiHji V. DuvIch (1818), 1 ExeJi. 608. 

827. Contract by vestry.]- Klenck v. 

Fa urns, No. 881, post, 

828. For rates — Though no parochial funds 
available.] — JhiPKiNsoN v, J^unc.iier, No. 821, 
ante, 

829. .j— A district church, (*rect<^d 

under New Parishes Act, 1842 (c. 27), is not 
exempt from being rated under 50 Geo. 2, c. clxi.x., 
A: iho churchwardens are liable to i)av th(j rait?, 
altluiijgh tlK^y hav<i no parochial funds for that 
purpose.— M ills v, Kydon (1854), JO Exch. 07 ; 
2 C, L. K. 1015 ; 22 L, J. Ex. 205 ; 22 L, T. O. 8. 
221 ; 18 J. P. 022 ; 150 E. Jt. 258. 

830. Visitation fees — By custom.] — Sueiuiaud 
V, Payne, No. 284, ante, 

831. No church funds available.]— V eley 

V. i^ERTWKE, No. 285, ante. 


PART III. SECT. 7. SUB-SECT. 6.— 
H. (d). 

815 i. i'onirol «*/ — Alua ruthfird in 
chnftt'l — Uy incumbent d* vhurch' 
irardens .] — Alnih (Nillectcd, whether uh 
the offertory or during divine service, 


in a i»rfi|>rlt*tary flmi>eJ, imt having » 
wsslgnod to ft, belong tin of 
right to Iho rwtor of the imriHit fit 
, which the chaiici 1 h Kltuab'd, to Imi 
1 diKiN^HCil of UH lie ife tile cliurchwardcii 
Nhali diroet, notwiLiiHtuiiding 14 A: 16 
Viet., c. 72. — J»owi»ALl. r. Hnwirr 


(J861>. 10 L. T. S23.- -1R. 

PART III. SECT. 7, SUB-SECT. 6. I, 

t. For iaenmbrnl'H mlary -- Under 
free june f- -Where tlio frcHJ im^w 

HyMom liuH hocii adoptCMl iu an 
Anglican cJiurcli, Ac ttie voluntary eori< 

U 2 
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Ecclesiastical Law. 


Sect 7. — Co7i8iUuiion of the Church into •parishes: 

Sub-sec t. ^ 

882. Costs o! solicitor — Apart from special 

agreement.] — Where a churchwarden employs a 
Bolr. in respect of parochial aftairs : — Held: he is 
personally liable unless he makes a special agree- 
ment to the contrary. — Kobinson v. Price (1880), 

2 T. L. 11. 242. 

On promissory note — Signed *‘as church- 
warden .”] — See Agency, Vol. I., p. 045, No, 
2058. 

J. Accounts^ 

838. Duty to keep.] — Every churchward<m is 
bound by law to keep an accurate account of the 
parocliial funds diuing his continuance in olfice, 
& at the expiration thereof, to produce 11 le same 
to liis successors. Where? this produ(jtion of such 
accounts is delayed by the outgoing churchwardt*n, 
A no satisfactory excuse alU?ged for the delay, the 
ct. will <?nforce the production of the accounts, & 
visit the late churchwarden with a line. — ('ii ambers 
r. Parker (1841), 5 .1. P. 277. 

834. Duty to produce — Jurisdiction of magis- 

trates to enforce. |—Jt. v. Pecke (lOU.'i), 1 Keb. 
574 ; 8:i E. Jt. 1 120. ! 

835. Jurisdiction of spiritual court to ! 

enforce.] -Tlie Ecclesifisthral (’t. luis ])ower U> i 
comp(?l c) lurch wardens t-o deliver in their accounts, ! 
l>ut lias no jurisdietJon to (‘xamini^ th(!m. — j 
Hooper v, J.iEACii (1784), 3 Houg. K. B. 434 ; liU ’ 
E. Jl. 735. I 

836. .]— The Siuritual (’t. may com- | 

I K‘l the <’.hurchwardc?ns t-o deliv(*r in their tmeount, i 
:)ut cannot Ueeide on tin? jiropriety of the cliarges. I 
Thc?refoi'e, if they take any st(*p aft<*r the accounts 1 
an? dc*livc»red in, it is an exc(»HS of jurisdiction, for | 
wliicli a jirohibil-ion will 1 m» grant<ai c*v<in aft(ir j 
sentence. - LriMAN v, CUnu/ry (17811), 3 Term Kep. I 
3; 10(1 E. Jt. 421. j 

Anmtiiiinm -Montd. Gurdoii r. lluywaril (llKiA), 21 T. L. K. 
2<JS. I 

837. To successor - Enforcement.] — I 

tUlAMBEUH V* 1*ARKEK, No. 833, ahlv. j 

838. Approval of account Commissary.] - -Ji. i 

V, Peokk (1003), 1 Keb. 571 ; 83 K. K. 1120. ! 

839. Jurisdiction of spiritual court — I 

Nature of account.] - Styrhop i\ Stoakeh (1001), ! 
12 Mod. Kep. 0 ; 88 E. P. 1130. j 

840 , ,j -Adams r. Itrsii (1710), 2 ! 

Stra. 1133 ; 03 E. 11. 1083. i 

841. — .] 'lli)OJ*ER i\ Leagji, No. 835, j 

auk, : 

842. — — .]- Leman v, Gdulty, No. 830, I 

ank. I 

843. After account allowed by 

vestry.) ™ Nutkins v, Poiunson (1727), Hunh. 217 ; 
145 E. U. 002. j 

844. .]- After a cliurclnvanlen's 

ac<;ounts have lM‘en allowed by a vestry, the 
spiritual ct. will not pn)C(*ed against him to account 
on oath.-- S nowden v. llraaiiNu (1730), liunb. 
28t» ; 115 E. K. 077. 

845. .] — Wainwrigiit v, Hag- 

RIIAAV (1731), runii. 33 ; 7 Mod. Itep. 208 ; Kidg. > 
kfup. 11. 55 ; 2 Stm. 074 ; Audr. 11, n. ; 04 E. P. | 
1045 ; sub worn. Wainwrigiit v, Hradshaw, 2 i 
Barn. K. B. 421. l 

846. Right of Inspection -Special reason must 
be alleged.] — Whei*o a party applies for a mandamus 
io comi)el chui*chwaraens to allow him to inspect | 
their iwcounts according to Poor Relief Act, 1744 • 
(c. 38), ho must state some special rt?ason for which ; 


he wishes to see the accounts. — R. v. Clear (1825), 
4 B. & 0. 899 ; 7 Dow. & Ry. K. B. 393 ; 3 
Dow. & Ry. M. C. 438 ; 4 L. J. O. S. K. B. 53 ; 107 
E. R. 1293. 

AnnUaiions : — ^FoUd. Ex p. Brigiirs (1 859 ), 1 E. & E. 8 81 . Mentd. 

R. r. Wlltshiro & Berkshire Canal Naviicalion Co. (1835), 

5 Nov. & M. K. B. 344 ; 11. v. London 3c St. Katharine’s 

Rocks Co. (1874), 31 L. T. 588 ; R. v. St. George the 

Mart>T, Southwark Vestry (1892), 61 L. J. Q. B. 398. 

847. .] — There is no general un- 

qualified right on the part of the ratepayers to 
inspect & take extracts from the churchwardens 
books of accounts. To entitle a ratepayer to a 
mandamus to compel such inspection some special 
& public ground must be shown. 

Therefore, where the affidavit stated that the 
application had been made bond fidc^ & for the 
purpose of enabling appet. & other pmshioners 
& ratepayer to take part in the proceedings of the 
V(!siry, & that' he & they might properly under- 
stand &- act upon tlu? business to be brought before 
it, & not for any unlawful or improper purpose 
or object : — Held : a mandamus commanding the 
churchwardens to permit appet. to inspect & 
take extracts from the churcliwardens books of 
accounts ought not to b(‘ granted. — Ex p, Briggs 
(1850), 1 K. & E. 881 ; 28 L. .1. Q. B. 272 ; 120 
K. R.. 1141 ; sub nom, R. v, Daventry (Church- 
wardens), 33 L. T. O. S. 131 ; 23 J. P. 700 ; 5 
Jur. N. H. 040 ; 7 W. R. 445. 

848. For parochial purposes only.] — The 

ct. will not compel parish officers to produce the 
parisli books, for the inspection even if a 
parishioner, unless he show that it is for parochial 
purposes only that he dcsiivs the inspection. — 
R. V, Osmond (1825), 4 L. J. O. S. Iv. B. 52. 

840. Authorised charges —Refreshment & visita- 
tion expenses.] — As to the illegal expenses, I find 
bills to Dry 3c Moi*ton for £14 for a parish feast, 
A another year £17 for visitation expenses. Now, 

J can iinderst.aud that large expenses may be 
incurred by chuiThwardens who are living far off, 
3c obligi'd to att-c'nd visitations, for n(*cessary 
r(*fw?shmt*tits ; but htJia? th(‘y ar<‘ dist^arit only two 
miles A a half ; tVu 1 <lo not think tliere can bt» any 
grf)und for tfiis (?xpens4? ; A as to tlu? sidary of the 
sidesmen I do not- sei* bow that is to be maintained ; 
but. as to the clothes of the clerk A s(?xton, which 
w(‘re ordered at a pi*oj)i*r v(*sl.ry, thes(‘, 1 think, 
may be legal cliai*ges, A: so a moderate sum for 
drink to tln» bell-ringers (Sir Jl. .Ienner Fust). — 
iloRNCHiHicii (Churchwardens) v, Pigott (1812), 
(i ,fur. 008. 

850. Salary for sidesmen.) —IIornchurch 

(C-iiuiwaiWARDENs) r. PIGOIT, No. 840, ank, 

851. Clothing for clerk & sexton.]— 

Hornchurch (('hurch wardens) v, Pjgoit, No. 
810, ank, 

852. Drink for bell-ringers.] — Horn- 

church (CllUU( IIWARUENS) V, I’lGO'rT, No. 810, 
ante, 

K, Actions and Prorcedlmjs, 

(a) Actions and Prorevditu/s htf Churchwardens, 

853. What actions may be brought — Trespass— 
Goods removed In time of pre(* >cessors.] — t^iurcli- 
waii*d(?ns may maintain trespass for goods Liken 
in the time of their pivdecessoi*s. — H adman v. 
UiNGWooD (1580), ("po. Eliz. 145 ; 78 E. U. 402. 
AnHotation : — Hentd. Dent r. I’rudciice & Bond (1729), 

2 Stra. 852. 

854. Monument defaced.] — Bishop 3c 

Turner’s Case (1010), Godb. 270 ; 78 E. R. 103. 

856 . Chancery proceedings — To restrain 


IributloiiK of the coiig regal ion an' the ; the churchwardens hi reaiuH-t of the w)dch tliey receive iiionoys wheieout 

only means of iiitHding the expeiiHes, ; Incumlient's salary; the measure of j to pay his salarv.— -Daw v. Ackekiu. 

no personal respousibilily rests upon ; their liability to him is the extent to (1898), 28 O. it. 452 ; 25 A. K. 37. — CAN. 
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Part III. — Constitution op the Church of England. 


puUlngr down ol churchyard wall.]— A suit by tlic 
churchwardens of a parish to restrain a person 
from pulling down the churchyard wall is main- 
tainable ; & the churchwardens, notwithstanding 
their oflice has ceased, may lile a supplemental bill 
for the purpose of stating facts occuiTcd sincui t he 
tiling of tJie original bill, &; may join their succt^ssoi*s 
as co-pltfs. with them in the supplemental suit. — 
Marriott v. Tarpley (1888), 9 Sim. 279 ; 7 
L. J. Ch. 245 ; 2 Jur. 4154 ; 59 K. K. 8(55. 

AnmAatioHS : — Bold. 8t. Htopheii, Walbrook (Tlcet or & 
OhurchwurduiiH) & Gnicors (%>. v. Sim Fii-e OflUii*, Trusl^oH 
(188:i), TriMt. 103 ; iiattcii v. Godyo (18««). 11 CJi. 13. r»07. 

856. Recovery of money from prede- 

cessors — ^Though not Immediate predecessors.] — 

Churchwardens dc facto may maintain an action 
agai^t a former clmi'chwai’den, for money received 
by him for the use of tin* parish, though the validity 
of the election of pltfs. to the tiflioe be doubtful, iSt 
though they be not the immodialA^ suircessors of 
deft. — T itknkr V. JIaynioh (1795), 2 Jly. 111. 559; 
12G E. R. 702. 

AanoUUimiA : — -Mentd. Loraiit r. Soiuldhit; (1S4!»), 13 i). II. 
700 ; Mohh V. Tliomley (IsriO), *27 L. T. O. S. 101 ; Wllklii- 
Hoii r. Verity (1871). L. U. 0 (J. 1*. 200. 

867. .] Astle V. "J'lioMAs, No. 081, 

ante, 

858. Ejectment — Lands held In trust for 

general parochial purposes — Borough corporation 


862. Against predecessor — Acts done 

ratlone ofilcii.] — Bishop & Turner's Cake (1019), 
Godb. 279 ; 78 E. U. 103. 

863. Proof of right to bring action.] — Qiu : is 

acting as chmvliwanlons sutlicient to provo their 
I olllcial title, so as to maintain ejectment. ? — Doe d. 

: Burt i\ Baines (1815), 5 L. T. O. S. 51 ; 9 
I .J. P. Jo. 298. 

864. Where validity of appointment disputed.] — 

Tuhnku V, Baynes, No. 850, ante, 

865. In whose name proceedings taken -—Cer- 
tiorari.] — A iiot ii:<' of an application for a certiorari, 
.signed by an all-oriu*y on behalf of n])])cts. : — 
Held : a good luitice within 18 Geo. 2 (e. IS), s. 5 ; 
A: where ap])c(s. weiv the cliurcliwarderis Ac over- 
seers of n parish, it was unnecessary t hat- it. should 
give their names. — \i, v. Soi.i.Y (1810), 9 Dowl. 
115; Woll. 0; 4.I.P. 719. 

.InnottdimiH : — Consd. II. WumI luorfbuul .1.1. (1813), 1 

J>ow. 8c L. 17 S. Mentd. R. r. ScvoiioukoH (ISt.'i), il .1. P. 
4S."». 

866. Effect of vacating office —On right to bring 
action.] -Chnrc.hwarileus c.annot commcuice a suit 
in their own names after tlu*ir year is exphvii. 
But if commcuiced within, they may proi!(»ed in it 
aftiM*. — Dent r. Prudence (1729), 2 Htra. 852 ; 
98 E. It. 898. 

I AnnoUptitm : — Reid. ^Iiirri<»li v. Tarjiley (1838), !) Sim. 279. 


also trustees.] — Where lands have been hi4d jointly 
by th<^ churchwardens Ac overseers of a parish 
by the corpn. of a boi*ough in which it lies, tluj latter 
lidding as trustcies, not on any special tnist but for 
general i)ai*ochial pur})os<^H, the churchwardens A: 
ovei‘st?ei's may bring ejectment for such lands as 
vested in them by Poor Relief Act, 1819 (c. 12), 
s. 17. — Doe d. Edney v. Heniiam, Doe d. Edney 
V, Billett (1845), 7 Q. H. 970 ; 14 1.. J. (J. B. 
842, 843 ; 5 L. T. O. H. 198 ; 10 J. P. 88, 89 ; 9 
Jur. 002 ; 115 E. ll. 7.50. 

AnntilaiUtm : — Consd. iliimlmll Miint (1810), 10 .Tur. OHO. 

Refd. St. Nic'luilaH, i>n])tford (Clmifliwarduns) v. Nkutuhloy I 

(1840), 17 L. .I.M.<M7. 

859. Right of action by one barred — ^ Whether 
both barred.] —The vestry clerk of a parish, upon | 
his apiiointment by tlie vestry to the oil ice, was | 
told that it would be part of his duty to collect i 
the chuixjli rate A: poor rates Ac to apply tlH»m as his 
pi*edcco.ssor liad done. In pursuance of th(*s(.‘ , 
instructions, Ac in accordance with a practice | 
which liad jin* vailed in the parish for tift-y or sixty 
yeai*s, the vestry clerk api>U(*d a iiorlion <if the 
money arising fi*om a cliiircih rate maele in jiJtfs.’ 
year of office as chiirchwardem to the payme^nt of 
certain parochial chargers not h*gally payable out 
of the chui'ch rate : — Held : iufismuch as cimi of 
the churchwardens was aware of Mit! manner in 
which the money was about to be disposed of ; 
having previously filled the office of overse(*r. A:, 
also of auditor of the parish accounts ; A: did not 
object, the two were pi’ecluded from suing the. 
vestry clerk for this misapplication of th(i rat><i. — 
Cooper v. Law (1859), 0 C. B. N. S. 592 ; 28 ; 
L. J. C. P. 282 ; 5 Jur. N. S. 1208 ; 141 E. R. 552. | 

860. Right to Institute proceedings in spiritual 
court — Ecclesiastical offence by parson.] — J< 3 Nes 
V, Bangor (Bp.) (1071), Return of Appeals before 
the High Court of Delegates, No. 08 (Parliamentary ' 
Papers, 199, April 3, 1808), cited in 8 Q. B. D. 
p. 771. 

Anfu4td\4M8 : — Consd. Martin r, Mackonocliic (1878), 3 , 

Q. B. D. 7^10; MaekoiKKihlu v. Penzance (1881), G App. ' 

C!aB, 424. 


I 307. On right to file supplemental bill.] — 

Marutdtt V. Tarpley, No. 8.55, «a/c. 

I 868. Parties — Whether one can sue alone.] — 
i G., one of (ho churcJiwardeiis of a luirisli, ins(4tu(.cd 
! a suit for churcli luli* in thi^ tiauu^s of himself A& K., 
tin* other churchwarden. A proxy was Jirst ffled 
for G. only, A: it tvas declareil (hat E. ju-ocemlisl 
no fuiiher with (/he suit. A Kiibsispierff/ proxy 
was iiled, ])urporting io be for bo(h churchwardims, 
but signed by G. only. J)ef(,. appeaiHjd nil along 
und(T protest, on account of th(‘ non-joinder of J<\, 
who in fact had nothing io do wi( h tin* suit : 
Held: out* churchwardt^n cannot sue alone. Ili^ 
had no implied aiff hority to give a proxy for the 
oilier, or Ui join him in a siiii/. Nor can tlui c(/. 
(‘om)><4 or dispi^nse wi( h tlie joinder of ( lu^ unwilling 
churchwarden. -- K ry A:. Greata v. Treasure 
( 1805), 2 Moo. P. (K C. N. S. 5:i9 ; 1 I L. T. 758 ; 
29 J. J'. 117 ; 11 Jur. N. S. 205 ; 18 W. \l. 470 ; 
15 K. R. 1098, P. (^ ; sah nom, Greata p. 
TrEASUHE, 5 New Re]). .888. 

AttHofatiotts : -Apld. UlO'hImrs r. r.iiniliiiflcy (IKfiM), E. K. 

I 3 A. K. 113. Folld. Fowke. r. |19II| 2 C3i. 

I :«i8. 

869. - - Joinder of new churchwarden - 

i After Issue of Inhibition.] ( Vunplainani/ in the 
ina(t<*r of a representation under Pijhlic Worship 
Regidaiion Ac(/, 1871 (c. 85), in which the incum- 
heii(/ of a parish chimdi was tlie part y (complained 
I of, was at ( he 1 ime of the making of ih(‘ representa- 
' tiori oiKJ of the churchwardens of the parish, & 
continueii in his offiejs as (diurch warden until aft/iu* 
an iuhihiiion had issutui in the; suit inhibiting the 
incumbeiii from p(*rformirig divine H<‘rvi(M5 within 
the diocesi*. Suhsequcntly to the issue of this 
iiihibitiou another p(U*s<jn was el(^ct(d as church- 
wardtm in tlu) jilaci* of complainant. A: complainant 
c<*a.s(Ml to reside in the parish. AfUtrwaids the 
newly ajipointed church war(l(*n apiilicMl to the c*t. 
by motion for leave to int4‘rvene in the suit or to 
be HiibstituUd as party tliercdn in place of the 
complainant. 'I'he <;t. refus<*d the motion.- -Per- 
kins V, Knragnt (1881), 7 P. D. 81. 


301 , ,] — BuRDER V. Speer, No. 1850, 870. - — Substitution of new churchwardens.] 

post, — Harris ?». Perkins, No. 1480, post. 


PART 111. SECT. 7, SUB-SECT. 6.— 
K. (a). 

870 i. Partita — Substitution of ntw 


rhurcfnnardtT ,^.] — A bill waH (lied by 
the chundevardetiR, Sc (luring the 
X»rofrret»8 of the Huit the chun:hviar4ofia 


were cliiiiigcd at the v(3Htry meet/ing ; 
1 he iKJW chiirrhwardc.iiH were net niadn 
I partkiH. Thu riuit not being bmiight 
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Sect. 7. — ComlUuiwn of the Church into parches: j out of office the decree was prayed against their 
Sub-sect. G 9 K. {a) & {b)iS:L.; 8 uh- 8 €ct 8 .i iS^S, 1 successors. — ^Battily v. Cooke (1692), 2 Vem. 
A. («).J , 202 ; I^c. Ch. 42 ; 23 E. R. 770. 

Separate churchwardens for township I Acts of predecessors in discharge of 

& remainder of parlsh -Action In respect of town- office.]- A.-G. v. Baukeii (1843), cited in Hals- 
ship funds.]— Asti^ v. Thomas, No. 034, ante. bury’s Laws of England, Vol. XL, p. 400. 

872. Lands held Jointly by parish officers 884. Remuneration of surveyor Instructed 

& borough corporation as trustees for parish.] — by vestry.] — Pltf., a surveyor, who, at the request. 
Doe d. Edney v. Benham, Doe d. Edney v. be alleged, of the vestry of a parish in the City 
B 11 JJ 21 T, No. 8.^)8, ante. of London, had performed certain services in con- 

873 . Whether by one alone — Action for nection witli opposition to bills before Parliament 

subtraction of church rate.] — "Fry & Greata v. ^or the construction through the parish of undcr- 
Trearure, No. 808, ante. ground railways which threatened the safety of 

874. ,] — PowKE V. Berington, No. f^be parish church, brought an action against the 

1880, post. churchwardens & overseers, in their capacity of 

875r Abatement — Churchwarden ceasing to hold churchwardens & overseers, for remuneration: — 
office.] — Dent v. Prudence, No. 800, ante. Held: (1) no such action would lie against the 

876. Churchwarden Instituting suit ceasing churchwardens & overseers ; (2) on Gie facts, 

to be parishioner.]— Daruir v. Perkins, No. 1480, there was no evidence of any promise to pay pltf. 
poHi. for his services. — Klenck v. Farris (1904), 69 

877. Compromise — Release by one — Whether J. P. 41 ; 3 L. G. R. 89, 0. A. 

valid.]— A prohibition may be awarded after 885. Nature of proceedings — Criminal pro- 

sentence in the spiritual et., as if a simoniacal ceedlngs in ecclesiastical court — For breaches of 
bargain of an advowson be pretended in the ecclesiastical law.] — Rawi.«tron v. Medwin & 
spiritual ct., a prohibition lies. No prohibition Hitrst (1852), 19 L. T. O. S. 375. 
lies wlit^ro in a suit for a legacy it is pret<jnded that 886. Parties — Whether all necessary parties— 
the testator was idiot or non compos mentis. It Goods ordered by one only.] — ^Whero goods wei’c 
does not lie in any suit the cognisance of which j ordered by one of two chapelwardens for the use 
belongs to the spiritual ct. ; as where they reject ot the cliurch 7/e/d : the warden giving the 
a matter not proved by two witnesses. If two order might be sued separately, without joining 
churchwardens sue A. in the spiritual ct. for bis brother officer. — Shaw v. Hislop (1824), 4 
rc^pairs & one of them releases, it will not avail Dow. & By. K. B. 241 ; 2 L. J. O. S. K. B. 108. 
him, for it belongs to the parishioners. This Refd. hitcliliiKw r. (’ordiTurley (1808), L. H. 3 

release also is wortii nothing in our law. No pro- ! A. & E. 113. 

hibition shall be awardc^d wls'i’c the •rincipal cas<^ | 887. Ecclesiastical offence alleged 

belongs to their cognisiince, but all' incklents to against one— Offence committed In official capacity.] 
it< shall bci detennined by their law (ptr t-UR,). — —’Where an ecclesiastical offence is alleged against 
Anon. (1005), Jenk. 305. a parishioner who is also churchwarden, it is not 

ScCf also. No. 751, ante. necessary to make his co-churchwarden a co-doft., 

878. Costs —Recovery from successors.] — Rad- although from the tenor of the charges it appears 

NOR I*ARiHir IN Wat.es (1718), 2 Eq. Cos. Abr. that the alleged offence was committed in his 
203, pi. 3 ; 22 E. R. 173. official capacity. — A dijvm; v. Colthurst (1807), 

879. .]— CiiAMnRER V. .Toner (1850), 30 L. J. Eccl. 14 ; 15 L. T. 035 ; 31 J. P. 295 ; 

5 Exch. 229 ; 19 L. J. Ex. 239 ; 15 L, T. O. S. 93 ; subsequent proceedings, L. R. 2 A. & E. .SO. 

15 .1. P. 104 : 155 E. R.. 98. 888. Cause of action arising in discharge 

Annotatum : — Reid. IVufold v. West (ISGl), 9 L. T. 050. i of office — Joinder Of SUCCeSSOrS.] — A.-G. V. BARIOilR 

Petition for Investment of fund In court — Pro- | (1843), cited in lltUsbury's Laws of England, 
ceeds of sale of parish lands.) --See Ct>Mi*ui.s()Hy i ^'^ol. XL, p. 400. 

lhTR(’iiARE OF Land & Compensation, Vol. XL, ! 889. Effect of vacation of office — Non-per- 

p. 250, No. L535. j formance of duties.] — Batitly v. Cooke (1092), 2 

i Vern. 202 ; Pi-ec. Ch. 42 ; 23 E. R. 770. 


(b) Actions and Proceedings against Churchicardens* 

880. When action lies — Release of right of i 
action against one.] — Htarkey v. Berton, No. 
751, ante. 


890. Jurisdiction of court to pronounce 

decree.]— An infoiinatK>n filed against church- 
wardens, nominathn, will not prevent the ct. 
making a decree, thougli one of thorn had coasted 
to hold the office at the. time it was made. — A.-G. 


881. Money had & received — Money paid ! v. Sadkeld (1853), 10 Beav. 554 ; 22 L. J. Ch. 

over before action brought.]— An iujtion for moiu»y • 741 ; 21 L. T. O. S. 30 ; 17 Jur. 173 ; 51 E. R. 893. 

hod & iH'ceived caTinot be maintained against a | 891. Previous disobedience to mandamus 

churchwartlon to recover back dues, whicli, pro- ; — Whether liable to peremptory writ.] — R. v. 
vious to the commencement of the action, had been ; Aixkn, Nc». 098, ante. 

paid over to the trt'asurer of the trustees of a ! See, also. No. 883, ante ; No. 893, post. 
chapel. — lloRSFAiJ. v. Handley (1818), 8 Taunt. | 892. Costs — Action dismissed as vexatious.] — 

130 ; 2 Moore, C. P. 5 ; 129 K. R. 334. I Lewis r. James (1754), 1 I^e, 012 ; 101 E. R. 224. 

Mentd. Gray r.OutioruiKo (1827), 3 C.& P.40, i 893 . Whether recoverable after office 

penwiMy, Contract, Vol. XII., pp. 552, i vacated.] — An action ■was brought to recovoi^pos- 
553, Nos. 458<~4t>95. j session of certain premises in the occupation of A., 

882, — - Non-performance of duties by prede- ! to which the parish of B. claimed title. A vestry 
essors.] — Bill agamst churchwardens, because they j of such parish being held upon the subject, they 
of used to make a rate for reimbursing pltf. , resolved that the action should be defended by an 

r ccordmg to a vote & order of vestry. They being attorney, who defended it accordingly, & judg- 


1o ti hearing within tho time reqnired 
hy the proetioe i/rW ; a iiot/oe 
to diKiniBH the hill 8crved on pltfs.* 
Holicit4>r woH regular. — M('l«'Kia'KUs r. 
Dixon (1870), 3 Oh. Hi. 84.— CAN. 


PART HI. SECT. 7, SUB-SECT. 6.— 
K. (b). 

f. U'hcH action lisa — Contract by 
prrrioua rAuirAtrantcn^. }—lT|)on an 


i action against two churchwardens, by 
i name, descrihing them as ** tlie church- 
I ii'ardens of ('•lirJst’s church in tho 
I Tillage of W.** etc., for the use &, 
I occupation of a house rented by the 
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ment was ultimately given for pltf., but long after 
the parish officers who were in office at the time of 
the resolution had gone out of office. Upon an 
application for a rule calling upon such parish 
offic(*i*s to pay the costs : — Held : t hey were not 
liable. — ^Field v. Meiuiison (1803), 7 L. T. 751 ; 
27 J. P. 119 ; 11 W. K. 473. 

Z. Duration and Vacation of Office, 

894. Duration — Until successor sworn In.] — P. 

V, Marsh, No. 740, ante, 

895. .] — A churchwarden remains in 

office till liis successor is sworn in. — Doe d. 
Townsend v, Mace (1839), 3 Jur. 028. 

896. .] — On an information for not 

signing the jury lists pursuant to Juries Act, 1825 
(c. 50) ; — Held : an outgoing churchwarden, whoso j 
year of office had expired, continued in office until i 
his successor was not only elected, but had made the | 
declaration substituted for tlie oath by Statutory ! 
Declarations Act, 1835 (c. 02), s. 9. — Bray v, 1 
SOMER (1802), 2 B. S. 371 ; 31 L. J. M. C. 135 ; ! 
0 L. T. 49 ; 20 J. P. 279 ; 8 Jur. N. S. 710; 10 

W. n, 354 ; 121 E. li, 1113. 

Annotaiiim» : — ^Folld. Lane r. Norman (1891), 01 L. J. C'li. 
149. R^d. Kdncy Sc lAinn v, KniallbonoH (1809), *21 
L. T. 500 ; Moyers v. Hennoll, (1912] 2 Ch. 2rir». 

897. .] — A clmrchw'arden elected for 

one year continues to act aft<>r the termination of 
the year of office, not only until another lias been 
elcided to take liis plac^e, but until all nocc'ssary | 
foi-malities have been ob.served, sucli as the 
swearing in afU^r election (North, J.). — Lane v, 
Norman (1891), 01 L. J. Oh. 149 ; 00 L. T. S3 ; 
40 W. It. 208. 

AnruiftiiUim : — Mentd. PoUlo v. Sliarp (18i)n), O.i L. .7. Cii. 
908; MeyorH v. Hennoll. (19121 2 f*li. 2.')0 ; llarHoH r. 
C^rawfiini, [1918] 2 C*Il. ir>8. 

898. Custom.]— (liBBS v. Flight, No. 005, 

ante, 

899. Vacation — By removal —Power of parish- 
ioners to remove.] — ( 1 ) A churchwarthm, from officio, 
is bound to keep the old edilico in repair. lie 
cannot buy a new bell, or build gallery, or make ^ 
any addition, & ho does not want authority of 
parishioners for those repairs any fui4her than hy I 


901. .] — (1) Proof that a party 

holds the office of churchwarden is prinvA fade 
evidence of liis having been lawrfully appointed, 
even wiieit^) ilio quostion turns on his title to the 
possession of land in liis caiiacily of such church- 
wai’den. 

(2) Svmhlc : a cbiiiThwarden who, during iho 
continuance of Ids office, ceases to reside iu the 
parish, does not ipso facto cease te be church- 
warden, although it is a good ground for appointing 
another in his place. — (Ianvuj. v, Utting (1815), 
9 Jur. 1081. 

902. To hand over parish books — Enforce- 

ment.] — A mandamus will not lie to the old chuich- 
wordens to deliver the parisli books to t4ieir 
successors. — B. v, Street ^ Strand (1722), 8 
Mod. Rep. 98 ; 88 E. K. 77. 

Duty to render accounts.] — Sec Sub-sect. 0, 

J., ante, 

903. Effect of — Liability for non-per- 

formance of duties — Presentment.] — No prohibi- 
tion will issue to the Spiritual Ct-. for citing church- 
wardens, after the expiration of ilndr yt^ar of 
office, to make a presentment by virtue of their 
oath of office. — Anon. (I(J77), 1 Fit‘em. K. B. 290 ; 
89 E. R. 210. 

— On right of action.] — Sec No. S(i(J, 

ante, No. 1480, post. 


Sur-rept. 7. — Sidesmen. 

! 904. Payment of salary Whether allowed.] — 

I IToRNriTUR(^Jl (C'llURcniWARDENH) V, PiGorr, No. 

1 849, ante, 

j . 905. Out of church rate.] — Chargers 

I for “ sidesmen, their wilary & gowns,*’ for ringei*8, 
I for insurant', are admissibh^ iUuns in a church 
I rat(s if the vestry assents to the estimate whicli 
includ(*H them at ilie lime the church raio is 
granted. — R and & (Irimwadk v, (Irekn & (Ireen 
(1800), 9 .Fur. N. H. 303; subsequent proceedinffs, 
9 V, H. N. S. 170. 


their (dection of him to office, nor can parishioiM^rs 
object the repairs improvident ; if they arti injured, 
it is by the indiscretion of their own choice. They 
may remove tlie cluircdiwariieii by pi-oper applica- 
tion lo the ct., but they cannot induse 1x> in- 
demnify him for siims actually exjiendiHl in 
repaii*s, other articles of expeiisi*, wdrie f<»r sacra- 
ment, sweeping of iluj church, att<‘ndaiicc on 
visitation {per Cur.). 

(2) A vestry, to authorise churclnvardcins to 
make repairs, is not necessary {per Cur.). — 
Gaudern V, Selby (1799), 1 Curt. 394 ; 103 E. R. 
135 ; affg.y 3 Curt. 272, n. 

AnmAalvnut : — to (1) Confd. Voloy & JohHii v. Biirdcr 
(1837). 1 Cnirt. 372. Rcfd. OoHiiiifr v, Veley (1S.'>3). 4 
H. L. Ca 0 . 079. Aa to ( 2 ) Reid. Veley v. Bunlor (1K41), 
12 Ad. SC Kl. 26.5; U. r. Thomas (1842). 0 Jur. 1122. 
Ornerully, Mentd. Veley r. Goslimc (1843), 3 (MrL. 2.'>3. 

900. What operates as termination - 

Whether non-residence.] — Stephenson v, Lang- 
ston (1804), 1 Hag. Ck)n. 379 ; 101 K. R. 588. 
AnTwtationa : — Reid. Hairisim v. Barrett (1876). Trlst. 43 ; 
It. V, Creo (1892), 67 L. T. 656. ^ 


SuD-fil-xrr. 8 , — Parish Clerks, Sextons, and 

OnOANfSTS. 

A, J*arish Clerks. 

{a) Nature and Tenure of Office, 

906. Whether temporal or spiritual.] — The 
officii of parish clerk is merely temporal ; & where 
by custom he, is electiMl by the parishioners, if the 
parson proceed in ilie Ecc1c.siaKtical Ct. to deprive 
him, a piidiibition will bo granted. — Gaudyes 
Case wrni Newman (1011), 2 Browrd. 38; 123 
E. H. 802 ; sub nom. Parish Clerk, 13 Co. Rep. 70. 
AnmAatimia -Apld. rittH «. Kvttiw (1738). 7 Mod. Hop. 

251. FoUd. Lawrcacso v. KdwardH, [1891] 2 C.h. 72. 

Mentd. Pliiliim I*. Bury (1694), Skin. 447 ; Jiuvto v, Nichols 

(1868). 17 \\. K. 29J. 

907. .] — The office of parish clerk is a 

ii^miKiral, not a spiritual function. — Wallipoole’s 
Case (1024), Beni. 142 ; 73 E. U. 1012. 

AnntttiUitm : — Reid. I’eak V. Hoiirric (1732), 2 Htra. 942. 

908. .J — A parish clerk is a spiritual 

officer, A the spiritual ct. may deprive him for a 


previous chnrchwardens for the rector : ; 
•— //cW; (1) under 3 & 4 Viet., r. 71, I 
s, 6 tlio action was pivipcrly broufirht ; 
(2) the taking of the premises & 
occupation by the clci^mau under the 
previous chiirchwardons, with the 
sanction of the vestry Sc deft,s., vvas 
sufllciont to bind them as chiirch- 
w'ardcns. — AI atkaud v. Uamblk (1863), 
13 C. 1*. 56; diMd. Braot v, GHKooKr, 


28 O. n. 60.— CAN. j 

PART III. SECT. 7, SUB-SECT. 7. 

h. Church of Irclatvdf- t^roprirAary 
church — /ipjwininicnt of Sidcfmmi. ( — 

A proprietary church was founded 
Sc endow'ed hy a lease Sc u deed of 
endow'iuent & trust made In the year 
1850. In 1913 the registered vestry- 


men of the church appointed six 
of their iiiim1>er to l>o sidesmon : — 
lIvUl : no power to appoint sidesmon 
was given by the couHtitutlon of tho 
riuireh of ln:lund. or tho trust deed, 
or the (iiureii Building Acts, Sc tho 
eiwtlon of the Nidesmeii was void. — 
Lkfanu V, RiruARPSu.v, 11914J I 
I. It. 311.— IR. 
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Sect, 7. — Comiilution of the Church into parishes : 
Sub-sect, 8, A, {a) do (Z^).] 

tomnoral offence*. — T ownsend r. Tmorpe (1727), 
2 1x1. Ilayin. 1507 ; 2 Stra. 770 ; 02 E. K. 479. 

-Expld. Spralc r. Born (17rB), 1 Bam. K. B. 
'lf»0 ; IVuk r. Hiniriio (I7:CJ), 2 .Stra. »42. CoilSd. Barium 
V. j\Hlitoii (I7.'i:0, 1 liMi ; Kroo v. Biirsroyno 
A B. & C. 400 ; liiiificr r. - - ’ (1H44), 3 CJnrt. «22. PoUd. 
Lawntnee v. KdwurdH. 11891] 2 (’h. 72. Befd. Nowcain 
n. Hig^ (1790). 1 Barn. K. B. 412 ; Middleton v. Croft 
(17:i«), (Jimn. .V) ; Free v. Bnrgoyno (1828). 1 Dow. & (Jl. 
11.') ; Grace v. OHHory (Lord Bp.) (1848), 4 Cox, C. C. 159. 
Hentd. Mackonochie v. Ponzanco (1881), 0 App. Cas. 424. 

009. .1 — ( 1 ) Prohibition to suit in the 

spiritual ct. by a clerk of a parish for fees. 

(2) Ho is a t/cmporal officer {per (>UR.). — 1‘iTTfl 

V, Evans (17.S9), 2 Stra. 1108; 7 Mod. Rep. 254 ; 
Hames, 428 ; 92 E. R. 1003. 

AnmAatiim : — in (2) FoUd. Lawrence r. Edwards (No. 2) 
(1891), 94 L. T. 949. 

910. .] — Tarrant v, Haxby, No. 90S, 

post, 

911. .] — The office of parisli clerk is a 

temporal office ; At although appoint^‘d by the 
minist<cr if removed by him witliout sufficient 
cause, a ntnmiantus will lie to restore him. — R. v, 
Warren (1770), 1 Oowp. 370 ; 98 E. It. 1135. 
Anwttatum : — Ezpld. p. BuiUHliay (1852), 18 Q. B. 179. 

912. .] — The officje of parish clerk is a 

tomporal office — La wkenc'e v, Edwards, |189I] 
2 Ch. 72 ; 00 J.. .1. Ch, 330; 04 L. T. 343 ; 39 

W. R. 411 ; prn^iouM proceed ipf/s^ |1891 J 1 (.’li. 144. 

913. Mode of nomlnaiion.] — ( 1 ) A parish 

clerk may executes the office withoul lic(*n<M* of the 
Ordinary. 

(2) Qu, : whether a txanporal or a spiritual 
officer. 

Whether tin* clerk com<‘s ifilo his ollh^e by tin* 
nomination of the parson, or by llu* (‘h*rtion of 
tin* parish, tin* office must, bo cotisidered the same 
in one casc^ as in t he other {per (Jmi.). 

(3) Qu, : whether In* can appoint a deputy. — 
Peak v, Hobrne (1732), 2 Stra. 942 ; 2 Ixh*, 587 ; 
93 E. R. 950 ; sub uow, I’EAT v, Rjim, Fitz-d. 
272 ; sut} 7umi, Speak r. Horn, J Rai*ri. K. H. 377, 
450 ; 2 Barn. Iv. H. 52, 195 ; sub 7iom, Reach v, 
Roithn, Kel. W. 219. 

^huiotntitmH : — Att to (2) Consd. T-«Hwr(*nc(* r. Edwiirds, fl891 ] 
2 Cl). 72. Aft to (9) Consd. NIcIioIh r. DiivJh (1898). L. H. 
4 C. I*. 80. Refd. IMiidiir r. Barr (1854). 1 .lur. N. S. 205. 

914. .] — (1) A proceedinjjj aKainst a 

parish ch*rk for d(‘privation, ouKiit to Is* ph*nary, 
A: by arl-ich's. 

(2) If a ])arish clerk is nominated by the 

} parishioners In* is a temporal olliet*?, wh(*reas if 
le is nominat(*d by tin* inCumb(*nt, he is a spii'itual 
officer. — R arton i\ Ashton (17.53), 1 liee, 350; 
101 E. It. 12t) i subsequefit proeeedhifjs, 1 Ix^e, 
400 ; (17.54), 1 Ix*e. 533. 

See, nho. Nos. 942, 944, post. 

915. Tenure.]— -A non. (1713), No. 0.58, ante, 

916. .] — The office of parish clerk is primd 

facie an office for life, does not r**quirt^ assess- 
ment. — M iddlesex Ele<tion Task (Ashfikld) 
(1804), 2 Peck. 88. 

Aniuftniitrtut : — Mentd. (^)pland r. Bartlelt (1848). 2 Liit. 
iU*g. l’a». 102 ; Ford r. Harliigtoii (1899), L. H. 5 C. 1*. 
282 ; B. r. Dyinoek, 11915J 1 K. B. 147. 

917. Nomination by Inoumbent.J — Parish 

cl(*rk nominat-ed by the pai*son is in for lift*. A: 
prains a settlement. — G aiton Parish r. Milwich 
Parish (1712), 2 Salk. 530 ; Foley 123 ; 91 E. K. 
455 ; sid) voni, Gaton A: Milwkui (Inhabitants), 
Fortes Rep. 239. 

AmwifUitnot : — Consd. B. r. SU»srnrsc*y (1891). 1 B. & Ad. 
795. Apld. B. r. BoMiiiig (1899). 5 Ad. A' Kl. 682. Refd. 
a. (i71_9), StwH. (’as. K. B. 12 ; TowiiBoiid r. Thorpe 


Anon. _ . 

(1727). 2 Ld. Buyni. 1507 : Peak r. Bourne (1792). 2 
Stra. 042. Mentd. Stone l*ari8li v. Knlver I'arish (1725). 
8088 . Can. K. B. 158. 


918. R. V. Over (Inhabitants) (1773), 

Burr. S. C. 710. 

Annotuii<mH : — CoDSd. R. r. Stogureey (1 831 ), 1 B. & Ad. 

795. Mentd. B. r. Lew (1828). 9 Man. & By. K. B. 369 ; 

B. r. OflHett (1851). 19 Q. B. 075. 

919. Whether << annual office — Within 

Poor Relief Act, 1691 (c. 11).J - The office of 
parish clerk in K. being vacant, the pauper began, 
A& continued for eleven years, to perform the 
duties, for which he received a yeai'ly salary from 
the parish. It did not further appear how he 
came int^ the office. The appointment was in 
the vicar ; — Held : as the pauper was not even 
colourably appointed or chosen, he did not by his 
service as clerk, exe(;ute an office within the 
parish so as to gain a settlement under Poor 
Relief Act, 1091 (c. 11), s. 0. 

Qu. : whether the place of parish clerk be a 
“ public annual office or charge ” within the 
above statute. — R. r. Stogur.sey (Inhabitants) 
(1831), I R. & Ad. 795 ; 9 R. J. O. S. M. C. 48 ; 
109 E. R. 982. 

AfinotutimiH .’—’Oonud, R. v, OHHCtt. (1851), 10 Q. R. 975. 

Refd. B. r. (9ixl»y (1832). 4 B. & Ad. 153. 

920. .J — 'rhe curate of a dis- 

trict church in the township of A., established 
under Church Ruildirig Acts, 1818 (c. 45) As 1810 
(c. 134), dismissed the clerk of the district church, 
At niipoiiited T. in his stead. T. continued to act 
as such ch*rk for eight years, wiGi tht; full know- 
ledge of the vicar who, during that time, held the 
cui*e of tlu* parisli in which part of the district 
lay. At the time of tlic appointment, the vicar 
deiiii'd the power of the curate to appoint, but he 
took no furtht*r or subsequent objection. On 
appeal against; an adjudication i^C T.'s settlement 
in anot her township : — Held : the officer was a 
public annual office within Poor Reli(*f Act, 1091 
(e. 11), A: T. acipiii'C'd a settlement in township A. 
— R. V . OssEn' (Inhabitants) (1851), 10 Q. R. 
975 ; 4 New Sess. Cas. 0($3 ; 29 L. .F. M. C. 205 ; 
17 L. T. O. S. 74 ; 15 J. P. 498 ; 15 Jur. 823 ; 
117 E. R. 1155. 

AimoiatUm : — Ezpld. .TackKOii v, Courtenay (1857), 8 

E. tfi. H. 8. 

921. Parish constituted under Church 

Building Acts.] — Pltf. was appointed to perform 
the duties of parish clerk of a church in a parish 
constituted imdt*r (’hurch Ruildirig Acts, 1818 
(c. 45) A 1819 (c. 134), A: he was paid a weekly 

I salary in addition to f(*i*s : — Held : lie was a 
i parish clerk witliin Church Ruildiiig Act, 1818 
i (c. 45), s. 29, A: his office was an aniiuai one. — 

I Railky V . Edmhndson (1909), 25 T. U . H. 081. 

! Whether ** Incorporeal hereditament ” — With- 
in County Courts Act, 1846 (c. 95), s. 58. | — Sec 
\ (V)UNTY (k)UUTS, Vol. XI II., p. 480, No. 300. 

I 922. Whether assignable.] — N., having been 
j appoinGid parish clerk of tlu* parish of Manchester 
before the pas.sing of 13 A:> 14 Viet. c. 41, purported 
to assign by deed his office of parish clerk to D. 

; Ry 13 iSr 14 Viet., c. 41, s. 0, an Act pa.ssed for 
I subdividing tlie parish of Manelu*.ster, it was pro- 
vided that then* should be paid to the rectors of 
the new parislies fur marriages, chuiHdiingK, Ac 
burials, tlu* fees usually payable at the parish 
ciiurch during the continuance in office of the 
chaplains, minor canons, A clerks of the p^ish 
church then being in office, or any of them ; & 
that the n»ctors should pay same to one of the 
chaplains or minor canons, who should distribute 
tliein to the persons entitled. All the chaplains 
A: minor canons had ceased to hold office. N. 
having sued the n‘ctor of one of the parishes 
crt»ated under the .Act for liLs portion of the mar- 
ria^ fees: — Held: (1) the office of parish clerk 
could not be assigned, A& N. was, therefore, still 
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the parish clerk ; (2) the mode by which the foes 
received by the rectors were to be paid to the 
parties entitled was only machinery appointed by 
the Act for the purpose, & there being no chaplains 
or minor canons remaining through whom it 
could be carried out, N. was entitled to recover by 
action from the rector tJie amount due to him. — 
Nichols v. Davis (1808), L. R. 4 C. P. 80 ; 88 
L. J. C. P. 127 ; sub nom. Davis i\ Nichols, 17 
W. R. 201. 

(&) Ap'poinimcni, 

923. Form of appointment — Whether deed 
necessary.] — Anon. (1774), LofTt, 434 i 08 E. R. 
733. 

924. Anon. (1713), No. 058. 

ante. 

925. .] — Pauper, upon a vacancy of 

the odices of parish clerk Ac sexton of R., was 
requested by the i*ector to perform the duty of 
clerk for a Sunday, which he did ; Ac the rec.tor 
afterwards said to him, “ I shall appoint you my 
regular clerk Ac sextain, Ac to follow me in marriagcis 
Ac funerals.” J^auper ac«;ordingly entered upon 
the olTice. Soon afterwiU'ds, two parishioners 
objected to wiiat the recjtor had done, who 
answered that he should persist. The parish wt^re 
in the habit of paying a salary to the parish ch?rk 
Ac sexton ; the overst^er refusing to pay tJie pauper, 
the rector threatened liim with legal pwiceedings, 
upon which the salary wiis paid, Ac tlu* vestiy 
afl^^iwards incmised it. I*aijper execut^*d t.h(‘ 
ollice, Ac received the emoluments, residing in R., 
for several years ; — Held : he was well appointed, j 
Ac gained a settlement in R.—-R. v . Rohiunu 
(Inhabitants) (1888), 5 Ad. A:. El. 882 ; 2 liar. Ac 
W. 418 ; 1 Nev. Ac P. K. B. 188 ; Nev. Ac P. M. (’. 
49 ; 8 L. J. M. C. 13; 111 E. R. 1828. 
ytnTUttaiion Retd. H. r. Ontiett (IHrU), Ifi Q. B. ‘JTS. 

926. .] — ( I ) The aptioititment of a 

parish clerk need not be by de<sd. 

(2) A parish clerk by virtm^ of his appointment 
was entitled to a twelfth sluire of 28 acres of free- 
hold land in the parish, of sufTlcitmt valut* to 
confer a vote for the county, so long as h(^ con- 
tinued clerk, Ac his predecessors in tlie oHice had 
always enjoyed same : — Held : th(‘ clerk had a 
fmdiold interest in his share, in respe(!t. <»f whi(;Ii 
he was entitled to be registtn'cd. - UoniORTs v. 
DiiEwrrr (1884), 18 (\ R. N, S. 48; Hop. A: Ph. 
182 ; 144 E. R. 858. 

927. Who may be appointed — Layman.] — 
Parkson r. IIiNDE (1778), 8 Wood. 440. 

928. By whom appointed — Custom for appoint- 
ment by parish — Whether good.] — Uaituyios Case 
WITH Newman, No. 908, ante. 

See, also. Nos. 913, 914, ante. Nos. 987, 942, 958, 
988, post. 

929. During suspension of Incumbent. | — 

D., the vicar of F., was suspended, for misconduct, 
by the bisho]) of the diocese, from performing the 
duties Ac receiving the profits of the vicarage, for 
two years, &, further, until he should exhibit a 
certificate of good behaviour. K. was license*d 
by the Bishop to act as curate of F., Ac ofTiciated. 
Aiter the expiration of the two years, Ac befort* the | 
exhibition of a certificate, the parish clerk of F. | 
died. K. appointed idtf. to be parish clerk during j 
the suspension of D. D., during the continuance j 
of the suspension, appointed deft, as parish clerk, ^ 
who received fees in that character. Pltf. having, 
during the continuance of the suspension, sued j 
deft., in respect of these fees, for money had Ac j 
received : — Held : ( 1 ) K. had the right of appoint- j 
ing the parish clerk ; (2) the appointment of pltf. ! 


was good ; (8) a general appointment by K. 
would bo more advisable than one limited to the 
time of D.’s suspension. — Finder v. Barr (1854), 
4 E. Ac R. 105 ; 2 O, L. R. 1818 ; 24 L. J. Q. B. 
80 ; 28 L. T. O. S. 254 ; 18 J. P. 824 ; 1 Jur. N. S. 
I 205 ; 2 W. R. 589 ; 1 19 E. R. 41. 

.tnnotaiion : — .ts fo (1) & (2) Conid. Lawroiico v. Edwardf* 
i 118»1] 1 ('h. 114. 

I 930. During sequestration.] — (1) The 

rector of a parish having been mljudicated a bkpt., 
the bishop issued a sequestration, Ac- appointed & 
licensed a stip<*ndiary curate for Hu* performaiuu^ 
of thc>i ecclesiast i(\al duties of the parish. The 
ofTlce of parish ch*rk having b(»couu? vacant* during 
tlui Ht»qui‘stration, tlu* rector appoiuU*d pltf. t.o bo 
parish <;lerk, Ac, sijbs(*(piently, the curate appoint 4 *d 
deft*. 1*0 the sauu* ollice. On a motion by pltf. t*o 
restrain deft, from it'ceiving the fees A:* emolument-s 
of the ofliee : — J/eld : tlu* appointment of parish 
clerk had been rightly made by the r(*ef(U‘, not- 
withstanding the stMiuestration, A: pltf. was 
accordingly entitled to an injunction. 

(2) The rights Ac position of an incuml)(‘nt after 
sequestration, exceiit so far as they are int(‘rfen*d 
with by tlu^ express terms of Seqiu‘stration Act*, 
1871 (c. 45), remain unaltered. — Lawrence v, 
Edwards, [1891] 1 Fh. 144; 81 L. T. 77; 7 
8'. L. R. 129 ; subsequent proecedlnqs, [18t)l] 2 
Vh. 72. 

931. Chapel of ease constituted separate 

district.] —Under 28 (h*o. 8, c. 10, Ac 80 0(3O. 8, 
(5. 89, a chapt‘l became* v(?sted in trustees to bes 
used as a cliapel of (*ase to the parish church ; 
in 1848, d(*ft. A* pltf. w(*r(! r<*spe(d*ively appoint*(*d, 
by the vicar of tlu* parish, Tiitriist*(*r As clerk of such 
(diapel. By an Ord. in Foimeil, made in ]85'1; 
under Fhurcdi Ruildirig Acds, 1819 (c. 181), s. J8, 
Ac 1889 (c. 49), H. 8, a district* was assigned to the 
chaped so as to form a district chapelry. Ry 
Church Building A<3t, 1819 (c. 184), s. 29, the clerk 
in every chunjli Ac cliapcd er<ic(-(*d, built, or acciuircHl 
or appropriaU^d uruh‘r the pmvisioiis of that Acst, 
or of C'luircdi Building Ai;t, 1818 (c. 45), shall be 
annually appoinUid by the iniriisHn* of tiui church 
or chapel. Ry Church Ruildirig Act, 1815 (c. 70), 
s. 17, tlu* chui’ch of any distriett chapelry sliall he 
a perpetual curacy A:- henclicM* ; Ac tiui minister 
shall be a jierjietiial curate, cV* shall not he in any- 
wise subject t*o tlu* cont rol or interfertiTuu^ of t.lu^ 
reet.or of the jiarish. Fltf. never receiv<‘d any 
ajipoiritiiieiit as clerk from deft., hut corit*iruu*fl t<o 
act lus I'lerk without int'crriiption until Aug. 18, 
1855, when he n‘e.(*ived from deft*, a notice to 
ipjit on Aug. 28. On Sept. 28, 1855, pltf. went Ui 
j the vestry of the ehap(*l t-o perform his duties as 
i clerk, wluTi deft. ord<‘i*ed bun to leave, A:*, on his 
I n*fusa], had him turned out of the vestry i*oorn. 

I Jn answer t<o questions raiH(*d by an arbitrab^r 
I upon tlu? ref(?rence of an a(?tion by pltf. for an 
I assault : ~ .• (1) the otllce of clerk Wfis an 

: armuil appointment in the power of deft, as 
iiiinisU*r of the chajieJ, A the continuance of pltf, 
in the oHico in Huccf*HHive years witiujut an (*xpreHS 
reappointment should b<? construed in amount U} 
a r<?appt>intment in each year ; (2) tlu? appoint- 
ment n( clerk was an olYIce, Ac dc?ft. had no jxiwer 
to dismiss fwim the ofllce during the y(?ar of 
ollice without cause, Ac, ther<?fore, tht? notice to 
pltf. to h ave in Aug., there being no c?vidt?nce when 
tlu* year of office began, did not remove pltf. ; 
(8) the possession of the vestry room was in deft, 
as niinist<?r, ho oh to inake the entry Ac r(?maining 
of pltf., the clerk, therein after a prohibition by 
deft, a wrong which justified defts. in removing 
pltf., Ac entitled defts. to judgment upon a ph?a 
alleging such facts by way of justification. — 
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Jacjkson V. CouiiTENAY (1857), 8 E. & B. 8 ; 27 
L. J. Q. B. 37 ; 29 L. T. O. 8. 262 ; 3 Jur. N. 8. 
889 ; 5 W. U. 752 ; 21 J. P. Jo. 499 ; 120 E. R. 3. 

932 , .] — Fitzgerald v. Fitzpatrick, 

No. 382, ante, 

088. United parish — ^Former right of ap- 

pointment in Incumbent & parishioners respec- 
tively.] — Two parishes having been united, in 
which before the union the parish clerk was 
appointed by the pai'ishioners &> tlie rector : — 
JIpM: after the union, an appointment by the 
rector alone was invalid. — ^IIartley v. Cook 
(1833), 9 Bing. 728 ; 5 C. & P. 441 ; 3 Moo. & 8. 
230 ; 2 L. J. C. P. 141 ; 131 E. R. 787. 

See, also, No. 981, post. 

084. How enforced — By mandamus to rector.] 
— R. V. 8t. Anne’s, Soho (Rector) (1700), 3 
Burr. 1877 ; 97 E. R. 1140. 

985. Validity of appointment — Whether exercise 
of duties sufllcient.] — R, v, Stoguhsey (In- 
habitants), No. 919, ante. 

986. Improper appointment by curate of 

district — Acquiescence by vicar.] — R. v. Ossktt 
(Inhabitants), No. 920, ante. 

987. Admission to ofllce —Enforcement — Ap- 
pointment by parishioners.] — On a custom for 
parishioners to choose a parish clerk, the ct. will 
grant a mandamus to the archdeacon to swear 
him in. — Orme v. Picmbeuton (1040), Cro. Car. 
589 ; 79 E. R. 1100. 

988. Duration of appointment — By incumbent 
& parishioners -Not limited to inc'imbency.] — 

Paukson V. IIINDE (1773), 3 Wood, 4‘i0. 

989. Appointment general — Confirmation 

by bishop during pleasure.] — Parish clerk appointed 
generally, confirmed by the bishop during pleasure. 
— Middtj^jsex Election (Jase (Kentisii) (1804), 

2 Peck. 3, 92. 

See, also. Nos. 978, 979, post. 

940. Continuance in office — Whether express 
reappointment necessary.] — Jackson v. Courte- 
nay, No. 931, aide. 

941. Jurisdiction of courts to control— Spiritual 
court.] — Caudyes Case with Newman, No. 906, 
ante. 

942. ,] — A prohibition lies io the 

spiritual <?t., if th<»y proceed to swear a parish ! 
chuk named by the parson when he ought to bo 
nfimiMl by the vestry. — Jermyn’s Case (1624), 
Ci-o. .lac. 670 ; 79 E. R.. 580. 

Jimofathum : — Retd. Potik r. 'Bourne (17.12), 2 Sl-rn. 1)12; 

J»ltl.H V, EvtiUH (17:iS). 7 Mill!. Hep. 2.'i4. 

948. .] — Townsend v. Thorpe, No. 

908, ante. 

944. .] — Austin v. Gervas (1733), 

2 Baiiv. K. B. 242 ; «4 E. It. 475. 

Compare No. 968, post. 

(e) Fees. 

945. Recovery— By action— Whether spiritual 

court has Jurisdiction.]— Pi^ohibition was granted 
to stay a suit for a salary of a paiish clerk in the 
spiritual ct. — A non. (1701), 12 Mod. Rep. 583 ; 
88 E. R. 1.535. ^ 

946. .] — (1) If a parish clerk 

sue churchwardens in the spiritual ct. for money 
due to him by custom ; — Qu. : if the ct. wul 
grant a prohibition on the suggestion tliat there is 
no such custom. 

(2) A spiritual person may sue in the ecclesiastical 
ct. for a p('nsion, although not originally granted 
or conlinaed by the ordhuiry. — ^I^arkeb v. Clerk 


947. .] — Pitts v. Evans, No. 

009, ante. 

Whether county court has Jurisdiction 

— Right to fees disputed.] — Sec County Courts, 
Vol. XIII., p. 480, No. 300. 

948. Fees received by rector — Parish of 

Manchester Division Aot, 1850 (c. 41).]— Nichols 
V. Davis, No. 922, ante. 

949. District chapelry — Rights of clerk of 
original parish.] — In 1810, a chapel was purchased 
for the purpose of being consecrated as a chapel 
of case in the parish of A. The chapel was conse- 
crated luidcr the provisions of a deed, dated 
Aug. 25, 1810, by which the parish clerk & sexton 
wore to be entitled to the fees for christening, 
burials & marriages in the chapel & cemetery 
thereof, as if they had taken place in tlie mother 
church. By an Ord. in Council, of Aug. 2, 1853, 
the chapel was created a district chapelry under 
ChiHch Building Act, 1819 (c. 134), s. 16. By 
sect. 10 of that Act, when any parish shall bo 
<lividod under the provisions of Church Building 
Act, 1818 (c. 45), or this Act, all fees belonging to 
the parish clerk or sexton respectively of any such 
parish, which shall thereafter arise “ in any district 
or division of any parish divided ** under the pro- 
visions of Church Building Act, 1818 (c. 45), shall 
belong to & be rcicoverable by the clerks & sextons 
of each of the divisions of the parish to which 
they shall be assij^cd. Plif., who was clerk & 
sexton of the parish of A., having brought an 
action for monciy had & received, against deft., 

i the clerk Ac sexton of the chapel, for the fees 
i received by him for cliristenmgs, burials, & 

I maiTiagcs in the chapel : - Held : (1) the action 
for money had & received would lie for these fees ; 

I (2) this being a “ district chapelry ’* was not 
within Church Building Act, 1819 (c. 134), s. 10. 

tliereforo, pltf., as clerk & sexton of the parish, 
was entitled to the fees arising at the chapel. — 
Roberts v. Aulton (1857), 2 H. & N. 432 ; 20 
Ij. T. O. S. 280 ; 21 J. P. 629 ; 157 E. R. 178 ; 
stib nom. Aulton v. Roberts, 26 L. J. Ex. 380. 
^innfdatiofis : — As to (2) FoUd. HaiiipKtt^ad Pailsh Clerk’s 

Fee Case, lie Liuigjnead (IS7({), Trist. 54. Distd. White 

V. Norwood Burial Board (IS85). 54 L. T. 81. Reid. 

Oriuc-rod r. Bluckheni Burial Board (1873), 21 W. ll. 53il. 

960. .] — Hampstead Parish Clerk’s 

Fee Case, Re Langmead, No. 383, ante. 

951. Ancient lee payable on grave being opened 
in churchyard — Whether payment issuing out of or 
charged on land.] — A. was in 1826 appointtMl 

S arish clerk of St. J., Dover ; & by licence under 
lie seal of the Archbishop of Canterbury, dated 
in 1832, he was confirmed in his office, “ together 
with all & singular the fees, salaries, & profits 
either by law or ancient custom belonging to same.” 
Part of the emoluments attached to the office 
consisted of the clerk’s share of an ancient due 
payable to the clerk &, sexton upon the opening 
of ovei*y grave in tlio churchyard of the parish. 
The parish clerk had not himself to perform any 
of the work of or incident to the opening of the 
graves, this being done by the sexton : — Held : 
the ancient fee was in the nature of a remureration 
for services rendered in conducting the funeral 
rites, & not a pa>^nent or emolument issuing out 
of or charged upon any land. — ^B ushbll v. Eastes 
: (1861), 11 C. B. N. S. 106; K. & O. 484; 31 
1 L. J. O. P. 44 ; 5 L. T. 580 ; 20 J. P. 72 ; 8 Jur. 
! N. S. tU5 ; 10 W. R. 153 ; 142 B. R. 735. 

In respect of burials in burial grounds under 
; Burial Acts, 1852 (c. 85), & 1853 (c. 134).] — See 
Burtai., Vol. VII., p. 51.5, No. 243. 



Part III. — Constitution of the Church of England. 


299 


952. Compensation in lieu ot fees — District 
chapelry created under Church Building Acts.] — 

HAMPS'fEAD I'ABISll ClERK’S FeK (^ASK, lie 
Langmead, No. 383, ante. 

953. Portion of closed burial ground 

acquired for public purposes.] — (1) A burial gi*ouud 
provided by Act of Parliament, but of which the 
rector was the freeholder, was closed by ord. in 
council. Subsequently a portion of the land was 
taken for public purposes, & a sum paid into ct. 
under Lands Clauses Act, 1845 (c. 18); — Held: 
inasmuch as the freehold was in the i*ector, & ho 
received the burial fees, he was entitled to receive 
the dividends of the fund in ct, 

Semble : (2) the parish clerk & sexton had no 
right to any interest in the fund, although they 
received certain fees for burials . — Ex p. Liverpool 
(Rector) (1870), L. R. 11 Eq. 15 ; 40 L. J. Ch. 
06 ; 23 L, T. 354 ; 35 J. P. 212 ; 19 W. R. 47. 
Annotations .•‘—As to (1 ) Ezpld. A Apld. P- Si. Martin’s, 

Birmingham (1870), L. 11. 11 Jfiq. 23. Retd. 8t. Martin 

Orgars (1800), Tiist. 145 ; St. John tho Baptist, Cardiff 

(Vicar) r. Parishlimors of Same, 11808] 1*. 15.5. Generally, 

nentd. Westminster Corpn. v. St. George, Hanover 

J^iuare (1900), 78 L. J. Ch. 581. 

Extracts from parish registers— Search not made 
by clerk.] — See Burial, Vol. VII., p, 502, No. 375. 

See^ generally, REorsTRATiON op Bihtils, 
Marriages & Lpiatiis. 

(d) liemoval from Office. 

954. Power of removal — General rule.] — A 

pai*ish clerk is not removable without cause. — 
R. V. Wall (1709), 11 Mod. Rep. 201 ; 88 E. R. 
1027. 

965. .] —It. v. Warren, No. 911, ante. 

966 . During year of office.] — Jackson 

V. (Courtenay, No. 931, aiiie. 

957. Who may remove -Clerk elected by 

parish.] — G audyes Case with Newman, No. 900, 
ante, 

958 . ,] — Kid v. Watkinson 

(1709), 11 Mod. lU*p. 221 ; 88 E. R. 1002. 

959. Clerk appointed by incumbent.] 

— R. V. Warren, No. 911, ante. 

900. ,j — ( 1 ) If a parish clerk has 

been deprived of his ollict*, the niandanius to 
restore him must be dii'ecttHi to tlie inciinibtint, 
Ac not to the churchwai*<l(»ns. 

(2) ^J'o authorise siieh a niamlnmus, it must 
clearly appear that he lias U^en deprived of Ins 
oilico. 

Scniblc : (3) ho may be deprived by the incum- 
bent for cause . — Ex p. (huKETr (1835), 3 Dowl. 
327 ; mibseqnerU proceedings, sub nom. (JiRKE'rr v. 
Wing (1838), 2 J. P. 474, 712. 

961. Grounds for removal — Drunkenness & 
lewdness.] — Pi*ohibition denied to a suit against 
a parish clerk put in by tlie parson, in the HiJiritual 
ct., promoted for a deprivation, for drunkenness, 
lewdness, et/C. — N ewcumb v. if TOGS (1731), Fitz-G. 
189 ; 1 Boin. K. B. 412 ; 04 E. R. 714. 

902, Intoxication — Evidence.]— (I ) Wliere 

a vicar, aft<?r summons to the parish clerk to 
attend & answer a charge of intoxication, amoves 
him upon insufficient evidence of the intoxication, 
the cl. will issue a mandamus requiiing the vicar 
to restore the clerk. 

Qu. : whether it would be sufficient ground to 
amove a clerk, that amongst his neigh hours he 
was notorious as a drunkard, without pioof of 
particular acts of intoxication Ac. iiideconirn. 

(2) If one act of intoxication be I'clied on, the 
intoxication Ac consequent incapacity of I he clerk 
to perform the duties of his office, wlusn required 
to do so, should, at all events, l>e distinctly 


proved. — R. v. Neale (1835), 4 Nev. & M. K. B. 
8«8 ; 3 Nev. & M. M. O. 108. 

Anmdations -J h to (J) Consd. B. r. Smith (18 tJ), 5 Q. JL 

914. Gciornlly, Mentd. Osgood v. Nolsoii (1890), 10 11. & 

8. 119. 

963 . Refusal to perform duties without 

fee.] — Pllf. obtaiiu^d a rule for a mandamus to 
show cause why he should not bo restored to tho 
office of parish clerk, from which he hod been 
twice ivmoved by deft., who, in his return thereto, 
allegt'd various acts of misconduct prior to tho 
iirst rt'moval, as well as subscMpient to' his reslora- 
tiou, Ac prior to his second iM^inoval. In an action 
to tiy the truth of the rc'turn : — lleUl : deft, 
would be coiilinod to the luds committed betwetui 
tho restoration Ac second removal, Ac a refusal to 
publish a notice for a parish intjeting, which he 
was required by deft, to publish unless he was 
paid a fee of !«., Ac likewise to fetch Ac tleliver up 
tho keys of the chui*ch Ac ivgisUn* chest when 
requbed by the minister Ac churcliwardiuis to do 
BO, were sufficient grounds to justify a dismissal. 
Semhlc : the clemaiKl of a fe<^ for publisliirig a 
notice in church was ilh'gal in 1834, when notices 
were by law allowed to be tb(u*e published. — 
CiUKE'rr V. Wing (1838), 2 J . 1*. 471. 

964. Procedure —Plenary & by articles.] - Bar- 
ton V. Ashton, No. 914, ante. 

965. Right to be hoard.] -(1) To a 

mandamus to restore a parish clerk ; — Held : the 
vicar’s iHiturn was irtsulTicient as it did not ap[K*ai* 
that befoixj removal, the clerk was summoned or 
called upon to answm* or explain tJio charge's. 

(2) Party demurring Is entitled Uy be Iirst beard 
as in ordinary cases of deinurreM*.- — It. v. Smith 
(1844), 5 Q. 11. 014; 1 Dav. Ac Mer. 501; 13 
L. J. Q. B. JOO ; 2 L. T. O. S. 400 ; 9 ,T. P. 5 ; 
8 Jur. 599; 111 E. II. 1381. 

Amwtafums :—As to (1) Befd. AVei’^veiiiiy t*. Llamlaff 

(1888), 20 Q. B. 1). 490. Gmerally, Mentd. It. r. Darhiig- 

t 4 iu Krt'o Grammar ScIum)I (1844), 9 Q. B. 982 ; lux. p. 

I’oathcr (1850), 1 L. M. Ac J\ 7. 

900 , Right to begin.] — ’JV» a mandamus to 

. a rector to restoi’c a parish i^lerk, the r<ictor 
: returned, tliat the clerk was guilt/y of acts of 
I intoxication. A:., therefore, he dismissed him. The 
, clerk brought an a<*('ion for a false return, Ac in 
! his deelaration recibid the return, Ac negatived 
! the allegations <;(>iitaiiied in it. 7’lie rec^t/or, by his 
; plea, repeated Uic^ charge's coritairieel in the 
' return. On these pleadings: Held: deft. Inid 
; the rigid to h<*giu. 

I Deft, ought U) begin. The affirmative is cer- 
i taiidy ui>oii him, A, as the. presumption is, that 
pltf. has not be<*n guilty of ilie iniscomlucl impuUsl 
to him until the contrary is shown, deft, ought to 
nroceeel to prove sucli miHCoiiduct on the part ot 
plff.-“ Bowles v. Neale (1835), 7 C. A:- J*. 292. 

' Amudfititn ;-'-Itefd. U. v. MarHhlaial Smeeth, Ac Ken District 

Comrh., 1 1920 J 1 K. B. 155. 

907 . Notice -Time for giving.] -Jack- 

son V. (’OIJRTENAY, No. 931, ante. 

968. Remedy for unlawful removal ~ - What 
court has Jurisdiction.] — Prohibition to the si>iritual 
ct. Uy stay procite*dirigs for restciririg a [larish clerk 
granU?d.— Tarrant V. IIaxby (1757), 1 Burr. 397 ; 

Annotation ] --RM. Lawn-nco v. KdwiirdH, 11891] 2 (’h. 72. 

Compare Nos. 942, 944, ante. 

969. Mandamus to restore.]— A manda- 

mus awardeid, for restoring a jasrson Uy the office 
of parish clerk.— R. v. Ash^jN (1754), Say. 159; 

; 96 E. U. 837. 

Anwitation ;-*-Polld. H. t?. Warnui (1776), I Crowp. .170. 

970 . Directed to Incumbent.) — (1) 

Mamlornus lies Uy a clergyman to if'place a parish 
clerk whom he has discharged. 
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Sect, 7 . — Comiiiuiion of the Church into parishes: 

Suhsect, 8, A, {d) (e), B. (a), (6), (<?), {d) & 

(2) The aihdavii for the mandamm should state, 
that the clerk was appointed for life ; but it is not 
absolutely necessary. — A non. (1814), 2 Chit. 254. 
Annntatvm : — Aa to (1) Refd. IHiidar v. Barr (1854), 24 

L. J. (j. B. 80. 

971. Return.] — (1) Manda- 

mus lies to a minister to restore a parish clerk 
removed by him without just cause. 

(2) The ct. will not judge of the justice of the 
cause; of removal upon the ex p, statement of the 
minister ; he must state it in liis return to the 
mandamus^ &; give the clerk an opportunity of 
answering it. — K. v, Daviks (1827), 0 Dow. & Ry. 

K. R. 234 ; 4 Dow. & Ky. M. 0. 310; 5 

L. .T. O. S. M. CJ. 40. 

972. Loss of right to relief — Delay In 

application.] — Mandamus to restore parish dork 
refused, where appet. had bet;n guilty of great 
delay in making the application through poverty, 
& had been dismissed for misconduct after previous 
investigation. — K. v, Nkwc^ombk (1843), 1 L. T. 
O. S. 313. 

978. .]— R. V, OiFFOiiD (1847), 

11 J. P. Jo. 317. 

*SVc, (/crifiraUyt (^iiowN Puac’TIck, Vol. XVI., 
pp. 324, 325. 

974. Quo warranto against successor.] — 

(1) It is the duty of the chiiwdiwardeiis to pivserve 
public j)eat;e & decorum during the celebration of 
divine sei'vice, & in the t‘X('cution of that duty, 
they are not bound 1o enter into an\ inquiry as 
to the circumstances under which any bi'eaeh of 
that pence & decorum is committed, or the con- 
ilicting rights of parties emgaged theitdn. 

(2) For the puipos(s of pi*eserving peace A:, 
decorum, the churchwardens hav<i autliority to 
remove all parties committing any bw^ach thereof, 
or who thc‘y may reasonably apprehend are about 
to do so, from the chur<;h itself, t‘ven though the 
service may not have actually commenced. 

(3) Whert» A. was rc»moved by the vicar from 
tin; (>illce of parish <;lerk, & tliat fact was intimated 
to the churciiwartlens Held : thc;y were justified 
in turning him. A., out of the church, as well as 
from tlu* clerk’s pt‘W, just/ Isdore the commence- 
ment of divine st*rvice, on his persisting in Diking 
)>ossession of tlu* ])ew fi*om the person appointed 
to succetMl him in his ollice by the vicar, & that it 
matU*red not t/O them wludher he hod been legally 
rcmioved or not by the vicar fwmi the oflice in 
question. 

(4) If a parish clerk luis been removed from that 
ofTice by the victir without the due forms, his 
remtuiy is by gieo warratdo, or by ac;tion for monc»y 
hotl & received against his successor. — B ubton 
v. ITknson (1842), 10 M. At W. 105 ; 11 D. J. Kx. 
348 ; 152 E. R. 401 ; snh mm, BAimiN v, lliNSON, 
0 J. P. 377. 

ArnuttaWm :—Aft to (1) Consd. Taylor r. Tlinsou (1888), 57 

h. J. g. B. 21 U. 

975 . Action for money had & received 

against successor.]— BuinH)N r. JIknson, No. 974, 
ante, 

(e) Other Case.^, 

976. Right to appoint deputy.] — Pkak r. 
Bouunk, No. 013, ante. 


977. Provision of clothes at charge of parish — 
Whether legal.] — Hornchurch (Churchwardens) 
V, PiGOTT, No. 849, ante, 

B, Sextons, 

(a) Nature and Tenure of Office, 

978. Nature of office — Public office.] — I sles’s 
Case (1071), 2 Keb. 820; T. Raym. 211; 84 
E. R. 518 ; sub noni, Ile’s Case, 1 Vent. 153 ; 
sub nom, R. v, Kinosclbrre (Churchwardens), 
2 Lev. 18. 

Annotaiiona : — Oonsd. Olive r. Ingram (1739), 7 Mod. Hep. 

203 ; R. V. Dymoek, [1915] 1 K. B. 147. Refd. Peak v, 

Boumo (1732), 2 8tra. 942. Mentd. Eddlcstou v. 

(1852), lU Hare, 99. 

979. Tenure — Whether freehold.] — There is 
no presumption of law that the office of sexton 
in an ancient parish is a freehold for life. The ct. 
will therefore not issue a mandamus to restore a 
person to the office of sexton unless evidence is 
given that he held the office as a freehold for life. — 
R. V, Dymock (Vicar Ac Churchwardens), [1915] 
1 K. B. 147 ; sub nom, R. v, Dymock (Vic’ar Ac 
C^hurchwardkns), Ex p, Brooke, 84 L. J. K. B. 
294 ; 79 J. P. 91 ; 31 T. L. R. 11 ; 13 L. (K R. 
48 ; sub nom, R. v, St. Mary, Dymock (V^icar Ac 
(■ liURCHWARDKNs), Ex p. Brooke, 112 L. T. 150. 

(b) AppointnumL 

980. Who may appoint — How tested.] — (1) If 

it be madi; f/O appear, that a considerable numbeu* 
of tlie parish ionei*s are dcsimiis of having a vestry 
called, Ac they ait; not enabled to call a vestry, 
fi*oin the refusal of tlu; minisU^r cliurchwardens 
to aid them in doing so, the <!t. will grant a ma?i~ 
damns to the ministei's churchwardens to <;on- 
vt*ne a vestry. 

(2) Where the application was to convene a 
vestry to elect a sexton, the office being full by 
the appointment of the rector, the ct. nupdred, 
that theifi should be very stioiig evidence of the 
existence of a custom for the parishioruii’s to elect 
to that office, before they would grant a mandamus 
to try the right ; t.hei*c being anotlier mmody, by 
action for money had Ac received, brought by a 
paity wishing to disput/C the title of the sexton 
against him, the fees having been paid under a 
proDist or by rt'fiisal to pay the fees, when the 
sexton wouhl liave his act ion against the party so 
refusing.- ~R. v. Stoke Damerel (Minister Ac 
(.'iiURCH wardens) (1830), 5 Ad. Ac El. 584 ; 2 
Har. Ac W. 34(1 ; 1 Nev. Ac P. K. B. 5(1 ; (1 L. J. M. C. 
14; 111 K 11, 128(1. 

Anmittitwn Consd. CaiisOeld r. BlcnkiiiKop (1819), 4 

Exch. 234. 

981. Whether incumbent, churchwardens 

or parishioners at large.]— The appointment to the 
office of sexton, primA facie is not vested in the 
inhabitants of the parish at large. Where the 
duties of that offici; consist in the cai*o of the sacred 
vestments Ac vessels, in the care of the church, by 
keeping it clean, in ringing the ImjIIs, Ac in opening 
Ac closing the dooi's for divine service, the pi-e- 
sumptiou is, that the chiu*chwardens have the 
right of appointment ; Ac where the duties are 
coiitined to the churchyard in digging graVes, 
etc., the presumption is that the appointment is 
in the incumbent ; Ac where the office embraces 
both the above-mentioned duties, the presumption 


PART 111. SECT. 7, SUB-SECT. 8.— 
B. (b). 

k. B’Ao mau apjioini — Rector of 
pariah .] — Where the ws'tor of a parDh, 
in whom was voHted the almolute 
appoint ineiit to the ofliee of sextou 


(rave to a candidate for the situation 
a letter contalninir the following 
words ; “ Tliis is to certify lliat I 
appnivc of J. beiiKT appointtnl to the 
Hit nation of Hcxton of the parish of 8t. 
A., vacant by the resiffnatiou of T. t\, 
W. B., Vicar. To all whom it may 


concern ” : — Held : tills letter was a 
valid appointment, tic parol evidence 
was not admissible to show that the 
concurrence of the curates of the 
parish in the above apimiutment was 
intended. — N kwkntiam r. Smith (1859). 
34 L. T, O. S. 38.— IR, 



Part III. — CoNSTi-nmoN op 

is that his appointment is vested in the church- 
wardens & incumbent jointly, — C anspibld v. 
Blbnkinsop (1849), 4 Exch. 234 ; Cripps’ Church 
Cas. 217 ; 3 New Mag. Cas. 21« ; 18 L. .1. Ex, 
361 ; 13 L. T. O. S. 285 ; 13 J, P. 521 ; 154 E. K. 
1197. 

982. Where offices of clerk & sexton 

combined.] — Canspield v. Bi^enkinsop, No. 981, 
ante* 

Lord of manor — Evidence of right.] 

Copyholds, Vol. XIII., p. 11, No. 14. 

983. Who may be appointed — Whether woman 
eligible.] — woman may be chosen sexton, At may 
vote at elections. — Olive v. Ingram (1739), 7 
Mod. Rep. 263 ; 2 Stra. 1114 ; 87 E. R. 1230. 
AnTMtaiiona : — Conid. Chorltou v. LinfirB (1868), L. IL i C. P. 

374. Refd. 11. V. Stubbs (1788), ‘2 Term Rep. 3U5. 

984. Enforcement — By mandamus— To whom 
writ directed.] — R. v. Stoke Damekel (Ministp:h 
A t Churchwardens), No. 980, ante. 

See, generally. Crown Practice, Vol. XVI., pp. 
333, 334. 

985. Right to admission to office — How en- 
forced.] — Rule for a niandamufi to admit to the 
office of sc^xton, granted. — ^B arher v. lx)Na Suti'on 
(Churchwardens) (1837), 1 J. P. 370. 

986. Duration of appointment — General ap- 
pointment.] — A general appointment of sext^)!!, 
not hold to bo for life, — Merrick's Case (1804), 

2 Peck. 91. 

Anmdation : — Consd. R. v. Dyiiiock, HOl.'i] 1 K. R. 147. 

987. Presumption.] — R. v. Dymock 

(Vicar A& Churcjh wardens). No. 979, anie, 

988. Validity of— How tested.] — H, v. Stoke 
Damerel (Minister & Churchwardens), No. 
980, ante. 

(r) Rights and Duties. 

989. Duties— Care of the church.) -Isles' (Use 
(1671), 2 Keb. 820; 81 E. It. 510, 518; sub 
nom. Ile's (Use, 1 Vetit. 153 ; sub nom. It. v. 
Kingscleere (Church wardens), 2 Ia^v, is. 

Amwiai Umn : -Con%d, Olive r. luKruin (17;i»), 7 Mod. Rep. 
263; R. r. J)ymor;k (V'icur ^ ChiirchwardeiiH), (l!)Ri| 

1 K. H. 147. Rd!d. Peak v. Rouriiv (1732). 2 Stra. i)42. 
Hentd. EddloKtou v. (kdliiiH (I8.'i2), 10 Ilunt, UU. 

990. Digging graves.] *(1) If a church- 

yard lie in two parishes, the sexton may gain a 
settlement in tlu? one in which lie rt.^sides, although 
no pari of the church lies within that parisii. 

(2) Then*, is no doubt but that jiart of th<i offic<* 
of sexton consists in digging graves ( IjORD Kenyon, 
(\J.). — R. V. IdVEiu'ooL (Inhabitants) (1789), 

3 Term Rep. 1 18 ; 110 K. R. 486. 

Amuttaiion y- Refd. R. v. Woodbridgo (1833), 4 R. & Ad. 
711. 

Sec, also. No. 981, ante. No. 992, 

991. Rights — Whether entitled to keys of 
Church .] — Marulamwt to deliver up the keys of a 
church to the sexton refused. — A non. (1814), 2 
Chit. 255. 

992. Where office of sexton & grave- 

digger separated by custom.] — The office; of sexfon 
At gravediggeu* had been held distinctly in a parish 
for many years, A had also .separate; duties A fees. ‘ 

A rule for a mandamus was movt;d for on the; paii 
of the sexton, for delivery to him of the inifde;- , 
meiits of gi*avedigging At keys (jf the vaults under 
the church, but it appearing that the fp’avedigger 
had always kept them, the rule was disniis.sed. — 

R. V. St. James, Clerkenwell (Churchwardens) 
(1838), 2 J. P. 309. 

See, also. No. 990, ante. 

In respect of burial ground under Burial 

Acts.] — See Burial, Vol. VII., p. 515, Nos. 243, 
244. 

998. Appointment of deputy.] — S t. Mar- 
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caret's, Rochester Burial Board v. Thompson 
(1871), L. R. 6 C. P. 445 ; 40 L, J. C. P. 213 ; 24 
L. T. 673 ; 36 J. P. 6 ; 19 W. R. 892. 

(d) Fees, 

994. Burial fees — Chapel of ease created dis- 
trict chapelryj — Roberts v. Aulton, No. 919, 
ante. 

See, further. Burial, Vol. VH., pp. 546, 517. 

995. Recovery —Money had & received — Sexton 
of district chapelry.] — Roberts v. Aulihin, No. 
949, ante. 

996. Compensation in Ueu of lees —Portion of 
closed burial ground acquired for public purposes.] 

— Fx p. Liverpool (Rector), No. 953, ante. 

(e) Removal from Office. 

997. At pleasure -By parishioners —By custom.] 

— Return to a mandamus that L. was ikjI duly 
elected sexton according to anci(‘ut custom ; that 
thei*e is a custom for the inhabitants, etc., to remove 
at ideasuro, At that wius i*(;moved j)ursuarit to 
such custom, is good. -R. r. Taunton St. .Iames 
((Churchwardens) (1776), I (Wp. 413 ; 98 R. R. 
1160. 

AnmttaUous .‘ -Consd. H. r. Caiiibrid^r Carpii. (I7SS), 2 
Toriii Uo]i. 4.'>6. Refd. H. r. J.ymo ('orpii. (177b), 

1 Doug. K. H. 7b. 

998. Right to be heard.]— (J) 3'he practi<;e of 
this ct. te interfei’e by writ of piandamus h>r the 
n;storation of a p(»i-son wlio luis b(»cn disiniHS(;d 
from the office of sexton, or any frc'oiiold office, 

j without a hearing, will not now be departt;d fiom 
if a ctis(; be made out, although it apjiear tliat the 
prost;cutor lias a iHimt;dy by action for money had 
A& received, to recover t«he fees of the (Wliee. 

.(2) Tile hearing wliich the ct. reipiires in such 
cases must be om; in tlie natiit'e of a judicinl 
inquiry ; the party i»roc(*«;detl against must liave 
notice of it ; A to justify his Dunoval for want of 
appearance, tin; nutici; must distincRy aiupiaint 
him that tin* incpiiry takes [>hu;e with a view fo 
his removal.- - A'j; p. Johnson (1853), 17 J. P. 538. 

999. Wrongful removal — Nature of remedy.] - 
Jsles'h Pase (I(i71), 2 Keh. 826 ; T. Raym. 211 ; 
81 K. R. 51 S; sab nom. R. r. Kinos(*leere 
((' iiUKciiWAUDENs), 2 J-iov. 18; sub nom. Jle’s 
(Jase, 1 \’ent. 153. 

A tumlttl ioiiH : -Conad. H. V. Dyinoi k. |l!)t;>) 1 K. B. 147. 
Refd. Olive V. Iiigrarii (I73!i), 7 Mod. lien, 263. Meotd. 
J'eak V. Bdiinie (1732), 2 Sira. bl2 ; EddlcHloti v. (!ollliis 
(IH.VJ), 10 Hare, J>U. 

1000. Loss of right to relief - - Delay In 

application.! — A ])arty desiring tlie assistance of 
tiiis ct. by way (d mandanuis must apidy piomptly. 

On July 9, 18.“>5, appc;t. wits removed by t-he 
rc‘(:tx»r from iiis office of parisli sexLin. On J une J 0, 
1856, he applied to tiiis ct. for a rule, calling uj>on 
the rector to show cause; why a 7mindamus sliould 
not Lssiie, cotiirnaiiding liiin to reslor<; him to his 
office. N«> special circuirLstaii(x;s were st4ttt;d why 
tlMi application Wfis not. scfoner mitde : — UeUl : the 
application w*as not tiiaile within a rea.s<jnahle 
time, A w/is, thcrefon*, t<H> late;. — R. v, Townsend, 
Ex p. Joii.NsoN (18.56), 28 lu T. O. 8. 100 ; 2(1 
J. F. Jo. 740. 

Sexi, generally, (Juowx l*RAinT( ^j*:, Vol. XVI.^ 
pp. 321, 325. 

C. Orffunists. 

1001. Appointment —Whether vicar, church- 
wardens A parishioners bound to appoint.] — A 

mandamns will not lie to tlie vicar, cl iui*ch wardens, 

A inhabitants of a parish, te elect an organist to 
the parish church, though t.hc;rc has always lieeti 
such an officer beyond the time of living memory. 
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Sect. 7 . — CotisliitUion of the Church hUo parishes: 

AfuO-secL 8, C\ ; mib-sect, 9, A. B. (a),] 

^ a yearly salary has been invariably paid him out 
of the church rates, as it is optional with the 
parishiouers whether the organ snail be played. 

Ui>on a vacancy in the office of organist to a 
parish church, the vestry unanimously resolved 
that tljc course adopted on the previous election 
should be i)ursued ; thereupon, appointed a 
committee to I’educe the number of canmdates to 
six, each of whom shoidd take the service on a 
Sunday ; &> this resolution was, at a subsequent 
vestry, unanimously confirmed. The committee 
having selected six out of the sixty candidates who 
presented themselves, at the time of the election 
a motion was made & seconded, that A., a can- 
didate, wilt) had not been thus selected, should be 
Y^hle, but this was negatived on a division. 
Aftei*wards, a poll having been demanded, a 
greater number of votes wei*e tendered, & received 
as tendertd only, on behalf of A. tlian on behalf of 
any other candidate : — Held : this was a reason- 
able} mode of conducting the election, it never 
having been objectc‘d to at tlie previous meetings, & 
tlie votes given for A. were thi'own away, a 
mandamus would not lie to compel her admission 
Ui the office. — Jt. r. Ht. SriariJKN’H, Coi.kman 
H iiijfiKi' (VicJAii, 0HU31C?WWAJIDKNS & Inuabitants) 
L. J. Q. 13. 34 ; 4 I.. T. O. 8. 101 ; 9 
J. 1 . 344 ; 9 Jur. 355 ; ttuh nom, ]£x v, Le Cben, 2 
Ilow. & L>. 571. 

1002. — < — Obligation to appoint proper officers 
dt servants — Whether organist included — Con- 

liiVK-Tirooi. Coiu»N. 

(1891), 55 J. P. Jo. 324. 

1003. Obligation to decently preserve & 

keep the church — Whether appointment of organist 
Included— Construction of local Act.]— K. r. 
LlVEBPoon (.’OIIPN. (1891), 55 J. P. Jo. 324. 

1004. By election — Votes given for candl* 

date not selected by committee of vestry.] — It. v. 
feT. STEJ'IIKN'h, CoiiliMAN STIIEET (VlCAR, ('JlUllCll- 
WAKPKNw &. Inuabitants), JNo. 1001, anie. 

1006. Control of— Organist appointed & paid by 
vestry .J — '.rjic oiganist of a parish church, although 
a]»poinU‘d & j>aid by the vestry, is guilty of an 
ccclesuwiical olhuico if he })lay8 on the organ 
immediately bcfoiti or during, or immediately 
after divine service, contrary to the directions of 
the incumbent. 

In a criminal suit promoled by the vicar of a 
palish against the organist of his pai'ish chui^ch for 
playing on tlie organ of tlie church cotitrary to the 
directions of tlie vicar, deft, filed a resjxmsive plea, ; 
in which it was alleged tiiat by the ecclesiastical 
law the incumbent of a parisJi had not an un- ! 
limited riglit to conti-ol the use of the organ, or I 
to put a stop to t-lie ordin^iry musical services of { 
the church, in an arbitrary manner, without I 
rejuwnuble or i»roper cause, or the sanction of the 1 
ordinary, & that the prtmioter, in prohibiting 
deft, fiom ^»laying on the organ, had tided without 
such sa^tion, Ar without reasonable or proper 
cause. The ivsponsive plea fuitlier alleged in 
eiTect that deft>. had been aj^pointed organist, 
was ijmd a i^iuy by the vestry, A. that the 
majority of the parishioner wei'o anxious that 
the customary performance on the oigan should ' 
continue. On application on behalf of the pro- : 
motor : — Held : the responsive plea would be * 

(mli)'^! P^ r. Voi.k | 

1006. Salary— Whether ** disbursement reUUve 
to the church — Construction of local Act autho- 
rising compulsory church rate.] — St. Matthew, 


Bethnai. Green, Ves^fry v. Perkins (1885), 63 
L. T. 634 ; 1 T. L. 11. 621, H. L. 

AnnoltUion : — ^Befd. L. O. C. v. St. Botolph, Bishopagate, 
[1014] 2 K. B. SttO. 


Sub-sect. 9. — ^Parishioners. 

A. In General. 

1007. Who are — Occupier of lands within parish 
—Though not resident.] — (1) The occupier of lands 
in a parish, living in another parish, is liable to the 
repairs of the xiarisli church of the parish where 
his lands lie. 

(2) The occupier of lands, though living out of 
the parish, is in judgment of law a xiarisldoner ^ 
inhabitant, &> may come to the assemblies of the 
parishioners. — Jeffrey’s C’ase (1589), 5 Co. Kep. 
66 b ; 77 E. R. 155. 

Anrwialirms : — As to (1) FoUd. l*agret r. Cniinptoii (1599), 
Cro. Eliz. 059. Bm. CliaiJiuaii v, Mouaoii (1729). 2 
1*. WmH. 505 : Veley v. Burd«r (1841), 12 Ad. & Kl. 205. 
As to (2) Befd. 11. V. Mainwarine: (1820), 10 B. Sc C. 00 ; 
lluttA‘r V. Chapniuu (1841), 8 M. & w. 1. Generally, 
Mentd. Nurrls v. Stapa (1010), Hob. 210 ; Walwyn v. 
Awl>orry (1 077). 1 Mod. Hop. 258 ; Morohant^ AdvontiircrH 
V, Hebow (1080), (^oriib. 62 ; BrowHior r. KKehiii (1098), 
Ck)iiib. 424 ; OoHliiiK tJ. Vclcy (1853), 4 H. L. CaH. 679. 

1008. .] — (1) Wliere thci*e was 

only a general allegation as t^ the nght of election 
to a curacy, & not examined into, or pioved, the 
ct. would not make any deci*ee, but dismissed the 
information with costs. 

(2) Parishioner is a very large word, takes in 
not only inhabitants of the parish, but persons 

' who are occupiers of lands, tliat pay the several 
j rates Ac duties, thougli they are not resident, nor 
I do contnbiito to the ornaments of tlie chuifb. 
i (IjORU llARUWKdCK, C.). 

(3) Inhabitants is still a laiger word, takes in 
housekeepers, though not rated to tlie iioor, takes 
in also jicrsons who are not housekeepers, as, for 
instance, such who liavts gained a settlement, & 
by that means become inhabitants (LiOUi> IIard- 
WH^KE, C.).— A.-G. V. Paukfai (1747), 3 Atk. 
676 ; 1 Ves. 8en. 43 ; 2<f E. 11. 1132. 

ATtnniaiionH : — As to (1) Conid. He Ht. Stophen'rf, C*olciiiaii 

JStroct, He Si. Mary the Virgin, Aldcruianbury (1888), 
39 lUi. U. 492. Bnd. Davis r. Jenkins (1814), 3 Vos. 
& B. 151 : Milligan u. Mitchell (1835), 4 lu J. Ch. 281. 
-48 to (2) FoUd. Ethorinfirton v. Wilson (1875). I C’h. I). 
100. Befd. Carter v. employ (1857), 26 Ir. d. Cli. 240. 
As to (3) CoilSd. A.-G. V. Forster (1805), 10 Vos. 335. 
Befd. CJartor t*. CropkT (1857). 20 L. J, CJli. 240. 
Generally. Ckinid. A.-G. v. NowcombtJ (1807), 14 Vch. 1 ; 
Shnw V. Thompson (1870), 3 Ch. D. 233. Mentd. WlthneL 
V. Garthuin (1705), 6 Term Hep. 388 ; Waterpark v. 
Fennell (1859). 7 U. B. Cus. 051. 

1009. Payment of parish rates.] 

— Baiten V. CiEDYE, No. 465, ante. 
iSVe, also. Nos. 2768, 2892, post. 

Within charity scheme .] — See Charities 

Vol. VIII., p, 318, No. 995. 

1010. Ownership of parish property.] — It is said 

in the books, that the churcliwaMens ore a corpn. 
but vei*y impi'opcrly ; for all the iiai-ishioncrs are 
the body, & the churchwardens are only a name tc 
sue by in personal actions ; but the property is 
in the parishioners ; & in all actions brought by 
churchwardens, it must bo laid ad damnum 
parochianomm (Lord Macclesfield, C.). — Whit- 
more V. Bridges (1723), 2 Eq. Cos. Abr. 204 : 
22 E. B. 174. % 

1011. Mode of expressing opinions — In vestry.] — 
White v. Steele, No. 669, ante. 

Sec, generally, Sub-sect. 4, atUe. 

B. Duties. 

(a) Bepair of Church. 

1012. The nave — Common law obligation,] — 

(1) Though the church & churchyard be in law the 
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soil & freehold of the pai*8on, yet the use of the 
body of the church, & the repair & mointcnanco 
of it is common to all the pai'ishionci’s, & for 
avoiding of confusion, the distribution ik, disposing 
of seats & charges of repair belong to the Ordinary, 
&, therefore, no man can challenge a peculiar seat 
without a special reason. (2) But a pew may be 
claimed by prescrij^tion, though in the body of 
his church. (3) So an aisle or chapel adjoining 
to the body of his church may be repairable by 
some particular persons by prescription {per 
Cub.). — ^BooTiiLY v. Baily (1014), Hob. 09 ; 
80 K. B. 218. 


supposed church i*atc to be a valid rate, wnich, in 
a ct. of common law, is held to be no rate at all ; 
in these crises, hi order to prevent the conflict 
which would arise fix>m a decision one way in the 
spiritual ct., & the opposite way in the cts. of 
common law, the pi'ohibition is allowed to go 
(TiNDAL, C.J.).— Velby V. Buuder (1841), 12 
Ad. & El. 205 ; Arn. & 11. 104; 10 L. J. Ex. 
532 ; 5 J. P. 401 ; 5 Jiir. 1013 ; 113 E. B. 813, 
Ex. C'h. ; affg, 8. C. mib nom. Buboeh v. Veley 
(1840), 12 Ad. iV; El. 233 ; prcv'mm provccditiyH, 
sub nom, Veley & Joslin r. Buboeu (1837), 1 
Curt. 372. 


Annulaiums : — As in (1) Befd. Jacob v. Dallow (Ki'JS), 1*2 
Mod. Hop. 233 ; Churton v. Fruwou (1860). L. It. 2 Eq. (i31 ; ! 
Htilciimn'Gibbard V. Wilkinuoti, [1897 J 1 Q. Jl. 749. Ah to \ 
(2) j^ld. Jacob V. Dallow (1U98), 12 Mod. Itc]). 233 ; < 
Churton v. Frewcu (1869), L. It. 2 Kq. 031 ; Stilciiiaa- I 
(ilbbard v. Wllkliwou, [18971 1 O. U. 749. As to (3) 
B^d. Churton t?. Frewon (1860), L. It. 2 Kq. 634. 

1013. .] — Ball r. CJboss, No. 418, 

mUc, 

1014. .] — Pensk V, PitousE, No. 420, 

ante. 

1015. .] — (1) Parisliioners are bound 

to i*epair by common law. 3?he (jommon law 
obligation may be limited by Act of Parliament 
(I)ll. LUHHINtiTON). 

(2) TJic rule of construction laid down by the 
highest cts. is, that if you arc in doubt & dilliculty 
as to the true meaning of an Act of I*arliament, 
you must adopt that construction which will not 
lead to a i)alpable absurdity (Db. Lushington). 

(3) Tables of fees settled by the Ordinary never 
can be legal fees ; they may be fees which the 
Ordinary may think lit & proper to be. received ; 
but legal fees can only be by immemorial usage, 
or created by Act of l*arliament (Dk. Lushing- 
TON). — Vabty & Mopsby V. Nunn (1841), 2 Curt. 
877 ; 1 Notes of Cases 191 ; 5 Jur. 1138 ; affd. 
tilth nom. Nunn v, Vabty A. Mopsey (1843), 3 
(Jurt. 352. 

Anmtlations : — Ah to (3) Refd. Itc llaiVb with AHpiill, New ' 
Parbh, [1919] iM43. Ocncrallu. IKentd. Eibicy Hl Lutiu r. I 
bmallboiiCH (1869), 21 L. T. 500 ; Tuylur v. TJiiihch 
(1888), 20 Q U D. 671. 

1016. .J — (1) The majority of the ! 

parishioners in vestry assembled liaving refused ; 
to make a rate for necessary ropaii*s of the parish 1 
church, the cliurchwardens cannot, of ihcjir own ; 
authority, at a subsequent time, ^ not at any ; 
parish meeting, moke a valid rate. ! 

(2) If a rate be so made, ik iiroeeedings be taken 1 
by tlie churchwardens in the ecclesiastical ct. U) , 
enforce its pa^^ent, a ct. of common law will 
grant a proUbition. 

(3) The obligation by which the parishionei*s, 
that is, the actual residents within, or the occupiers , 
of lands or tenements in every paxisii, arc bound 
to repair the body of the parish 01101*011 whenever 
necessary, &; to provide all things essential to the . 
performance of divine service therein, is an obliga- 
tion imposed on them by the common law of the 
land. That such obligation is not grounded on 
the force of the general ecclesiastical law, is 
manifest from this, that, according to the authority 
of all writers on the general canon law, tlie i*cpau*s 
of the whole of the parish church, botii the body 
hi the chancel, fall ujion the rectors or ownci*s of 
the tithes, except that, by custom in some 
countries, part falls upon the parishioners (Tin dal, > 
C.J.). 

(4) Where the spiritual ct., having taken uj>on 
itself to declai*e the common law, deelaitjs it m a 
manner different from that in which tlie coininon 
law cts. would do, os in the pivsent instance, wiiere 
the very groundwork Ac foundation of tlie iiro- 
coediug in the sx>iritual ct. is the holding of a 


AtUMMions :—As to (1) Consd. Tt. r. Thoiiuw (1812), 3 
Q* D* 589. Bsfd. Si'ulo 1 *. Vcloy (1841), 1 NoIch C-unuh 
170 ; liOHC r. Wutsuii (187 4), 03 I,. .1. M. ('. 108. Ah to (3) 
Apia. FittuulH Steward (1844), 5 i). Jl. 981. Reid. Still 
V. 1‘airit'y (1811), 2 CHirt. 902 ; Viirly v. Nunn (1841), 
2 (.'ui’l. 87/. Ah to (4) Reid. lVltu‘ilvun<H’liiu t’, P/Mixancu 
(1881), 6 A|»i>. (,*aH. 424. (tmrratlj/, Mentd. Sloward v. 
Kraiu ls (1813), 3 (^nrt. ‘209 ; jj. Story (1852), s Exoli. 
19,5 ; Whito r. St«*olo (1862). 12 if. D. N. S. 3S3 ; Lo m U 
Corpu. V. Cox (1867), L. It. 2 II. L. 239. 

1017. The chancel— By custom.]- -Uium an 
application for a pi*ohibition propter defectum 
triaiionUiy the Ct. of Arches had been enjoined from 
pi’oceeding as to a custom till an issue was trieil. 
The record of tlie judgiueiit, setting fort h a vei*iiiet 
iinding a custom for the parisliiontqs to rejiair tint 
chancel, is conclusive evidtuice in tlie ecclesiastical 
ct. of the exiskuice Ac validity of the custom. 

In London such a custom exists geneivilly (Siu 
John Nicholl). — Ely (Bp.) v. CinnoNH i\c (Ioody 
( 1833), 4 ILig. Ecc. 150 ; 1(52 E. B. 1405. 
Annotation : — l^ld. Morlcy v. Leocroft, [18{)6J p. 92. 

1018. Custom of the City of London.] 

— Ball v. Cross, No. 418, ajilc. 

1019. .J— Ely (B]».) v, (Lhuons 

& CiooDY, No. 1017, ante. 

.1020. Personal UablUty — Attendance at vestry 
meeting— Signing order for repairs.] — liANciiJusTEB 
V. Ere WEB, No. 803, ante. 

1021. Exemption— Whether by repair of private 
aisle.] — Scmble : building rejiairing an aisle 
will not oxaneraU» anyone fi*om the repaii*s of tliti 
cJiurch, unless he sits in the aisle ^ has no luMieOt 
of tile nave. — W eeks v. Oxendon (1U81), 1 Ei-eem. 
K. B. 301 ; 80 E. B. 218. 

1022. Who are liable —Occupiers of land within 
parish - Though not resident.] -Jeffrey’s (Ase^ 
No. 1007, «nh'. 

1023. .] -An cxrcupier of land 

in one x>arish may be chargetl to tluj r/^jiau's of the 
chun^h, tliough he n?si(h‘s i-i anotlaq* parish. — 
J'ACii^rr V. (?uuMProN (1500), Cro. Eliz. 050 ; 78 
E. K. 808. 

Ccciipicrs as parishioners, generally, tioe Nos. 
405, 1007, 1008, arUc. 

1024. Inhabitants of chapelry -Liability 

for repair of parish church.] - Aston 1*akisii v. 
Castle Birmidge Cjiapel (1014), llob. 00; 80 
K. K. 215. 

AmoitaiioHH : — Retd* Line v. IliirriH (1752), 1 Luo, 146* 
Graven r. SunderBuu (1838'. 7 A/I. & El. 880. Mentd* 
\V(>/«l\viir/l t). Ronltlian (1060), T. Ravin. 3 : Win« « 
(Jree/.h (1676), 3 Kel>. 809 ; Rreud/in v. Gill (1696), 1 Ld* 
Uayni. 219; Smith v. Wallet (1699), ] Ld. Rayiri 587 * 
V. EvauM (1738), 7 M/xl. JU'p. 254 ; A.-G. v. 141*01*01011 
(1752), 2 Vurt. Sou. 425 ; ilartluy v. Cook (1833), 9 Bing. 


1025. .]— Ball v. Cross, No. 

418, ante. 

1026. .] — An inhabitant of the 

parish of W. was libelled for non-payment of ra^ 
irnpos/?d for the r<»pair of tlie parish church, hi of 
ccilain chap/;ls built within the parish, under 
C!iiut‘cli liuilding AcU, ISIS (c. 45), 1810 (c. 134i 
hi 1822 (c. 72). lie declaitid in prohibitiuiil 
alleging t hat the rate was improperly laid on a 
pai't of th(. parish only, excluding the township 
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Sect, 7. — ConatiiiUimi of ihe Church into parishes: 

Suii'-secL II, B, (a), (b) (c) C. (a) .] 

of II. Plea, that the chapels were built in aid of 
the parish church ; that there has immemorially 
been a chapel in 11., at which the inhabitants of 
H. have received all divine rites & services ; that 
the costs of repairing the chapel have been im- 
memorially defrayed by the inhabitants of H. & 
no others ; that from time, etc., no rate for re- 
pairing the parish church lias been laid on any 
pei'son in 11. ; & that the inhabitants of H. have 
from time, etc., been exempt from contributing to 
the rei)mrs of the parish church. A verdict was 
given for defts. on a traveme upon this plea. On 
motion for judgment non obstante veredicto : — 
licUi : (1) the court would have to, after verdict, 
int<md the chapel to have been coeval with the 
chui*ch, although that fact was not pleaded, 
the chapel & church being ccMJval, & the inhabitants 
having always been exempt fi*om the church rate, no 
rate for n^pairingthe church could now be imposed 
upon them ; (2) under Church Building Act, 

1822 (c. 72), s. 20, which dLrect<;d that chapels 
built under th<? two llrKt-mentione<l Acts or that 
Act sliould bci repaired by the parishes or placets 
at large to which tluiy belongiHl, the new chapels 
imuitioned in the above pletidings would bt‘ i*e- 
pairable by the district which rt?paired the church. 
— (JitAVKN 0, Sandkiihon (1828), 7 Ad. & El. 
880 i 2 Nev. & K. B. 041 ; Will. Woll. & Ihiv. 
004 ; 7 L. J. Q. B. 81 ; 2 Jur. 274 ; 112 E. B. 700. 
AntuiftUum ; ~Re!d. lie- Suiidlmcli ScIkioI Si AIjiibIiouhu Kouu- 

dutiun, A.-(i. v, C'rmvo, IIUOIJ 2 :J17. 

1027. Enforcement --By Ecclesiastical Courts.] 

— Thts .Spiritual Ct. may, by excommunication, 
comped fiarishioners iio I'opair tl. j church ; & 

when the vestry have made a rate for that purpose*, 
nuiy 4*nforce tJie payiiuint of it. — ItoeiKiis v. 
Davknant (1077), 1 Mod. Hep. 101, 220 ; 2 Mod. 
Kep. 8 ; 80 JO. R. 822, 852, 010. 

AnnottUiunH Conid. (JoHliriHr r. VHcy (ISA.*)), 4 IT. L. (Vik. 

«7!). Distd. A.-(]. r. Parr, 10 ) 20 ] 1 ph. im. Refd. 

V<*ley r. Jiurdor (IK 1 1). 12 Ad. & KI. 2({r» ; Vel«‘y r. (loHliniyr 

(IKi:*). I) Curi. 2i>;) ; PrunclH t-. Steward (lK4i), 6 Q. 13. 

UKl. 

1028. - .J — (1) A citation in a cause of 

olllce must describe sunieienlly the olTence charged 
agamst the part.v, so as to show that it is a matter 
of eecleshistical cognizance, but it need not 
minutely spt'cify all the particiihu's of the olTence 
which are to be charg(*d in the articles. 

(2) 'Pile ecclesiastical cts. havt* cognisaiici* of the 
r(*paii's of churches, A the j»ower to enforce rates 
for that i)UiiH)se, by censuring the individual 
]>iu’ishionei*s who may refuse to perform their 
common law obligation to pi-ovide the necessary 
funds. In a ]>i*o<;eedhig against a parishioner on 
]*ef using to make a rate for the lepair of a parish 
chundi, the citation charged the party cited with 
having “ wilfully A: contumaciously obstructed 
or refused to make, or join, or concur in the making 
of a sunicieiit rate or assessment for providing 
funds, in order to defray the expense of thc< 
necessai’y rt*pairs of the parish church.” On 
aimeiu'ance thei'et^) under pi*oU‘st /fc/d : an 
ecclesiasticiil olTence was sulllciently disclosed on 
such a cit^ition, A: it W4is not necessary that all the 
cii'cumstances of the cose should be specifically 
stated thereon. — JStkwakd v, h^ANcns (1842), 3 
Curt.. 200 ; 2 Notes of Cases 121 ; 7 J. P. 228 ; 
7 Jur. 440; subsequent proceedings, sub nom. 
h^ANcis V. Steward (1844), 5 Q. B. 084. 
Ann<4atitm : — Omerulty, Mentd. Fell r. Law (181K), 12 Jur. 

ttUK. 

1029. .J — A citation, staling only, 

as the matter of charge, that the i>arty cited, a 
parisliioner of O., W'ilfully dc contumaciously 


obstructed, or at least refused to m^e or join or 
concur in the making of a sufficient rate for 
providing funds to defray the expense of the neces- 
sary repairs of the parish church, does not show an 
offence cognisable by the Ecclesiastical Ot. To 
a citation framed as above, the parishioner 
appeared under protest. The judge of the 
Ecclesiastical Ct. overruled the protest, & ordered 
the party to appear absolutely. He thereupon 
declared in prohibition, setting forth the citation 
& the other proceedings. On demurrer to the 
declaration ; (1) the declaration was 

good, the citation being insufficient to give 
jurisdiction ; (2) the suit in prohibition was not 
premature. — F rancis v. Steward (1844), 5 Q. B. 
984 ; 1 Dav. Ac Mer. 748 ; 3 L. T. O. S. 125 ; 
0 J. P. 64 ; 8 Jur. 1080 ; 114 E. 11. 1519. 

AnmtUdion : — As to (2) Befd. Loudon Corpn. v. Cox (1867), 
L. K. 2 11. L. 239. 

1030. .] — It is the duty of the parish 

to repair the fabric of the parish church, Ac the 
neglect or refusal to perform this duty will subject 
those who so neglect or refuse to punishment in 
the Ecclcsiustical O’!. — Gosling v, Veley (1852), 
4 H. L. Cas. 079 ; 1 C. L. U. 950 ; 21 L. T. O. S. 
205 ; 17 Jur. 929 ; 10 E. K. 027, H. L. ; revsg. 
(1850), 12 Q. B. 328, Ex. Ch. ; (1847), 7 Q. B. 400. 
AntwUiliiyns : — Reid. Dale v. l*ollurd (1847), 11 J. 1*. 530 ; 

EyiiHliarii ('uho (1849), 12 Q. 13. 398, n. Mentd. Cordey 
r. Rent Icy (IH.'il), 15 J. P. .lo. 7.'i4 *, K. v. (Jhristclumui 
OvcrHccrH (1857). 29 L. T. (.). 8. 328; li. i’. Loudon 
(.’oiiHiHUiry Court, ij-’jr p, Ruull (18(i2), 12 C. 13. N. 8. 220 ; 
Galway Couiily Election I'cstu., Trench v. Nolan (1872), 
27 L. T. 69 ; DriiikwaUT r. Deakiii (1874), L. 11. 9 (J. P. 
626 ; llcrcHford-Hopc r. 8uudhiirrit (1889), 23 Q. B. 1). 
79 ; A.-G. V. WiltH ITnltcd DairicH (1921), 37 T. L. li. 884. 

(6) Attendance at Church, 

1031. Statutory duty.] — (1) There is no right on 
the ])ai*t of a churchwarden forcibly to prevent an 
inhabitant of a jiarish or district from entering 
ihe church for the purpose of attending service, 
even ihougli the churehwarden may be of opinion 
that he cannot be conveniently accommodated. 

(2) 5 Ac 0 Edw'. 0, c. 1, s. 2, having impased a 
general duty to go to chun-h, which still is binding 
upon mcmbei*s of the C^hurch of England, has 
conferred a correlative general right to go to church 
on those who are. so obliged to go. 

(3) The iemijoral els. havc^ jurisdiction over an 
action against a church w'arden for forcibly pre- 
v<»nting an inhabitant fi-om entering the church 
for the purj^ose of attending divine service. — 
Taylor v, Timson (1888), 20 Q. B. D. 071 ; 57 
L. J. Q. B. 210 ; 52 J. P. 135 ; 4 T. L. K. 208. 
AntwititUni : — (JcmraHy, Reid. He l’crr>' AlniHliouHcs, 11898J 

ICh. 391. 

1032. Whether sickness an excuse — Recusancy 
proved before & after.) — ( 1 ) 1‘ersons abs^mting them- 
selves freni church shall not be excused from the 
permit ies of Act of Uniformity, Ac 23 Eliz., c. 1, 
s. 5, on account of being sick part of tlic*. time, if 
it be pix»ved they W’ere recusants befoi*e Ac after. 

(2) A feme covert Ls within the above statutes 
for absenting herself from church, A: an information 
lies against her husband, notwithstanding 7 Jac. 1 , 
c. 1 . — Parker r. Curson (1019), i'ro. Jac. 529 : 
79 E. U. 453. 

Annt^atiom : — Mentd. IL r. Tueliin (1704), 2 Ld? Huyiii. 
1061 ; R. r. Atkinson (1784), 1 8auud. 249. 

1033. Jurisdiction of Ecclesiastical Courts.] — 

The Ecclesiastical C*t. may precced on Act of 
Uniformit y, s. 14, against a man for not going to his 
parish church on Sunday, Ac for not receiving the 
sacrament at Easter ; for the statute expressly 
subjeids those offences to the cognisance of the 
Ecclesiastical Cts. — ^B ritton v. Standisu (1704), 
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6 Mod. Rep. 188 ; 3 SaJk. 88 ; Holt, K. B. 141 ; 
87 E. B. 94. 

Annotation Befd. Mlddletou v. Croft (1730), CMim. 55. 114. 

ProvisUm of Church Ornnmcnls^ Furniture and 
Articles for Divine Scrvke, 

,034, Church ornaments — Who are liable.] — 
t^jiurch ornaments are a personal charge^ upon the 
inhabitants, &; not upon those who live tdsewheiv, 
though they occupy lands in that parish. — 

^ Woodward’s Case (1(J88), 3 Mod. Rep. 211; 87 
E. R. ; sub nom. Woodward r. MACKiMmi, 
C-omb. 132 ; sub nom, Woodavakd r. Makei*ea(’E, 
1 Salk. 134. 

Anmttaiiono : — Hentd. (Willett r. (^ollclt (1S43), 3 C'lirt. 7*20 ; 

Re l*alatino Entato Charily (1883), 31* Ch. 1). 54. 

1035. Limitation on liability.] — Ruttek- 

woRTH V, Walker (1735), 3 Rurr. 1383 ; 1)7 E. R. 
1048. 

1036. Church furniture — Reading desk.] — Ser- 
jeant V, Daij?, No. 1730, post, 

1037. Articles for divine service.] — Vklky v. 
Border, No. 1013, ante, 

1038. Holy communion.] — Westiiury's 

(llEcrroR) Case (1387), Comb. 73 ; DO E. R. 3.53. 

1039. Effect of special endowment.] 

— Eranklyn V, St. (’ross (Master &. RRE'riiREN) 
(1721), Burib. 78 ; 2 Wood. 185 ; 145 E. R. 301. 
AnmtttdUm-H : — -Mentd. PrevoHt r. Heuett (181(1), a Prior, 

27‘2 ; IjcatlicH r. Nrwitt (1817), 4 Prior, 355 ; HivL'lirlUir 

r. Siiiullroinho (1818), 3 Madd. 12 ; HuhIv r. Lowis (1821), 

.Ia<\ 303 ; Jjowirt v. Vouiifir (1824), M'Clr. 113. 

SeCf alsOf Nos. 773, 8DD, ante, 

C, Hifjhts, 

(a) In relation to Church, 

1040. Rights of ownership -Church furniture — 
Pews.] — (1) IVws in a cliurch belong to the juirish 
for the UHv. of the inhabitants & cannot be sold nor 
let excepting under the provisions of an Act of 
l*arliament. 

(2) Churchwardens must (‘xercise a just dis- 
cretion in the allotimmt of them subject to tlie 
correction of the Ordinary. 

(3) A pew can only be appi-opriated to a lioiise 
by faculty or piiiscription. WIkmm* the ocujupier 
of a i)ew merely allotted to him by th(i church- 
wardens ceases to reside in the parish lu^ cannot 
let the pew with thus annex it to his houses but 
it reveiis to the disposal of tin? (duindiwardens. — 
Wyllie V, Mott At French (1827), 1 Jlag. Ecc. 
28 ; 132 E. R. 4D5. 

1041. .] -Seiweant V, Dale, 

No. 1730, post, 

1042. Clerk’s desk.] —Serjeant t\ 

J>ALE, No. 1730, post, 

1043. Rightofuser — Body of church.] -Rootiii.y 
V, Baily, No. 1012, ante, 

1044. Chancel.] -Rich r, Buhhnell, No. 

413, ante, 

1045. As to services — Performance of divine 
service in parish church.] — (1 ) J.<apH(> of time is not 
an absolute bai* to a criminal suit when* the evil 
complained of is a customary on(% c.g, that a chnirh 
was unroofed & dismantlecl, whei-eby the 
parisliioners were & still an* prevented fnnn 
rcsoitiiig to their parish church ; but the ct-. 
expected the* delay to be a(;count<*d for, k> urdess 
a reasonable explanation can be given, might not, 
although the suit proceed<*d to a H<intence against 
deft., accompany tliat 8«.‘ntence with costs. 

(2) When* the contents or substance of a docu- 
ment, e,g, of an order in council, an* pleaded, tint 
document its(*lf must be annexc'd Uj the articles. 


(3) Parisliioners have a right to demand that 
divine offices should bo celebrated in their own 
parish chui*ch, unless such right has been limited 
by lawful authority. 

(4) Not wit list antling the delay in inst ituting 
l>roeeedaigs the «;t. was bound to oi’dor A. to 
ivstoiv tin* aiicit*ut fiarish chuL^ch of B. to the state 
it was in when he had it dismantled, & to condemn 
him in the costs of Mm suit. — St. David (Bp.) v, 

I De Uu'rzEN (Baron) (1831), 4 L, T. 00 ; 25 ,1. P. 

! 803 ; 7 Jur. N. S. 884. 

I 1046. Administration of Holy Communion.] 

— Henley v, JUtrhtow (1333), I Kob. 017 ; 83 
I E. H. 1335. 

j 1047. .] -’Pile prirnd facie riglit of a 

I pai'ishioner to partake o£ the Holy (\nnniuiiiou 
I being distine-My declaml by 1 Edw. 3, c. 1, s. 0, the 
I only causii wliu^h is sufficient undcu* the rubric 
' to justify a minisler in re^ielling him of his own 
authorit y, is that he is “ an open iV. notorious evil 
liv(*r ” ; under (’anon 27, that he is “ a common 
A: notorious depj*aver of tlui Jiook ol (’oiumoii 
l’ray<*r.” 

Applt., fi man of irn^proachabh* moral character, 
liublish<*d a book entithsl “ S<‘leetions from the 
Old &> New TestauKMils,” for use at family worshi]), 
A^ also a book of family ])ray(*rs compihui fnnn tin* 
I’rayer Rook. Aftorvvards, at the n'cpiest of 
resp., the vicar of the parish, Im wit)t-(i a private 
h*tt>(*r to him in which he stated that he oudt.t(*d 
certain parts of tlie Bible fi*om his family reading 
because he did not concur in the coust-riict ion wliicli 
in his opinion was usuallv put upon them ; —Ilchl : 
(I) resp. was not justi(ii*d in reptilling him fi*om the 
Commiinion either under the rubric or th(< canon, 
omission not being rejection, nor ngection 
necessarily d4*pravat ion ; (2) the conduct of 

res{L, being unjustifiabhi when it took placi*, could 
not be alT«*ct«*d liy anything which occurred after- 
wards betw(‘(*n him & his bishop, tlunHi being 
nothing in tlu^ ruiiric or canon t<o shift the rt*- 
sjionsihility Mi the latM'i* ; (3) firoceedings weI•(^ 

jiroperly taken against/ resj)., iindtjr (./'hurch 
JMscipline Act, 1840 (c. S3), without/ a previous 
appeal t-o tln^ bishop. .Jenkins v, (N)ok (1873), 
1 J’. D. 80 ; 45 D. .J. P. (’. 1 ; 31 J,. T. 1 ; 40 1\ 

230 ; 21 W. R. 430, P. (?. 

AunitlalitniH : -Ah to (I) Coiud. 0. e. DilMliii, |I!)IUJ I*. 57. 

Refd. Rf IVrry AIiiisIkmisuh, 1 18381 J (*|i. 331, 

1048. - - .] K. V. Diodin, No. 10, ante, 

1049. - Attendance Though no seat avail- 
able.] Tayjjir V, ’I’lMsOiV, No. 1031, ante, 

1050. Preservation of order -Removal of 
disturber.] — To an action of assault At hattiTy, a 
plea that pltf. dist iirhed a congregation while the 
mlnistiT was pc*rforming the rites of burial. At 
that deft., though neither constable, church- 
warden, nor otluM* ollhu'i*, mollitcr tnanus imposuil 
to previait such disturbance*, is a good justiOca- 
tion. -(ii.EVER V, llYNDE (1373), 1 Mod. Hep. 
138; 83 E. R. 803; suf) nom. Lever?;. JIide, 1 
Fnsan. K. R. 13 1 • 

Anruttntion : Refd. IJiirton v. IIcilhoii (1842), 10 AI. At W. 

105. 

1051. Seat In church.] —Faculty for erecting a 
galU'ry, for tlu* (uaumimodaMoti of the increased 
po[)ijlation of the [larish, graiiLsi. Objections, 
on the part of c«u*taiii parish i( me rs, overruled. 

Jt ji dist.iri<d4y ju-oved that, new liouses have 
been built, At that se,v<;ral famiii(*H are pnjveuMai 
from going Uy th<; parish church by want of seats, 
while othei's are obliged go Mi neiglibouring 
chui*clu;s ; that repeated applications haves been 


J.- 


PART III. SECT. 7. SUB-SECT. 9. C. (•;. 

L Seat in church— Pew. Y—H t, An'PHkWh t'liciu il (Tul* 8TKI> ) r. KKUursoN (1808), I Ilan. 273.- 
-VOL. XIX. 


CAN. 



306 Ecclesiastical Law. 


Sect. 7. — Constitution of the Church into parishes: 

Sub-sect. 9, C. (o), (5), (c), (d), (c) & (f) & D. 

Sect. 8,] 

made to the churchwardens for pews, tliat the 
church is not capable of holding more than 200 
persons, & that there ai'o 70 or 80 families, which, 
on the lowest calculation, will be too many for the 
present capacity of the building. These then are 
inconveniences against which the parish is bound, 
& may bo compelled by ecclesiastical censures, to 
provide, for every man, who settles as a house- 
iiolder, has a right to caJl on tlie parish for a con- 
venient scat. The inference, indeed, is almost 
admitted by the objectors, & on their own showing, 
that the church is insuHlcient — for, how do they 
attempt to prove the contrary ? First, that 
several persons omit coming to church. It is 
impossible to sanction an objection to a reason- 
able increase of the accommodation of the church, 
on the supposition that any of the parishioners 
neglect their duty. The ct. must rather adopt the 
suiiposition that th<^y are desirous of doing their 
duty, & of availing thcmscjlvcs of their right to be 
accommodated. ... 1 am bound to conclude, 
that the (erecting a gallery is conformable to i^he 
wishes of the parishioners, & that their opinions 
have b(jon fturly obtained ; & thinking some 

addition is necessary, & no other method being 
preposed, of which I can judicially take notice, 
1 am of opinion that tliis faculty ought to be 
granUid (8ih William — (JiiovKS A- Wiiigut 

C. JioUNHKY (UlSCTOU, imL) {171Ki), 1 llag. Con. 
188; iOl K li. 521. 

AnmtlatitniH : - ikmse. JOvuuh v. Hiurk & Hmifh (18S!)). :)8 
li. J. h>cL:)8. field. UulloiH’. (nmtltuddow(PuriHhionerH) 
(1850), 28 Ji. T. (). S. 118 ; SUuqilo Lniigford (U^aor) n. 
(UuiruliwunloiiN (18ri((), 28 L. T. (). 178 ; Tuyhir v. 

TimHou (1888), 20 O. JL 1). 071 ; CIuvi rh»y (Vicur, oU*.) 
V. CHavr.rlcy (ParlHhluiuTH), Glavorluy (ChiirubwarcieiiH) v. 
Olaverh'y (Vinir, rU*,.), (jat^oero t<, JiCgh ff. Olaverley 
(Vloar, ote.). IIUOO] P. 105. 

1062. “Without payment.“J--(l) The 

party has shown f.hat there arc pews occupied by 
persons not living in the parish, & that a paHicular 
individual has obtained a large portion of the 
church, & let his own pew to a non-ri»sident person. 
There is one pew appui-ti^nant to the house of A., 
who do(‘S not live in the parish, & who covenants 
witli his tenant, t<hat> he siiall not occupy it, in 
order that- he may h*t it out U) otheis. This is 
clearly illegal. If a pew is rightly appurtenant, 
the occupancy of it must pass with the house ; 
A* th(^ individuals cannot, by contract between 
themselves defcuit the general right of the parish. 
It appeal's tliat the house has been built onlv 
(ughty years, whicli is not sufllcient to establish 
a prescriptive right , because it might bo presumed 
that evidence of the grant of a faculty was not 
extinct in that time ; but livcii if there was a 
prescriptive right, it could not be exercised by 
tnuisferring it to persons, not inhabitants of the 
house, or of the iiarish. ISuch possession cannot 
be maintained (Sir William Hcott). 

(2) It seems that B. has kept a school some 
yeare, & apiilied to the churchwarden for an allot- 
ment of room in the gallery, which was given, 
she retaining her pew ; that sho has since let 
out her pew to some ladies of another parish. 
The churchwardens of that time did wrong ; for 
they ought, if the pew was really appurtenant, 
which does not appear, either to have granted 
additiomU space with the old pew, or to tiave 
insisU^d that it shoidd bo given up to some 
pai'ishioner : but that she should take suiliciont 
room for lier accommodation elsewhere, & bo 
allowed to let out her i>inv to pei'soiis not resident 
in the piu'isli, is an abuse wliich cannot be main- 


tained ; for it is a wild conceit that there can bo 
such use made of pews, as of villas or other common 
property (Sir William Scott). 

(3) It has been held, that a faculty to a man & 
his heirs would be bad, because his heirs may reside 
out of the parish, &; it would be an unjust usurpa- 
tion in the parishioner^ to detain such a privilege for 
the use of others (Sir William Scott). 

(4) A. says, tlmt his house has been built 
upwards of eighty years, & that the pew has been 
exclusively held by him, & that ho has covenanted 
with his tenant that he shall not sit in it — ^which 
is an unjust attempt, & an illegal exercise of his 
exclusive right, if ho ever possessed such (Sm 
William Scott). 

(6) Six years possession is not sufficient against 
a mere disturber, much less against the Ordinary 
(Sir William Scott). 

(0) A person, claiming a pew, must show either 
a faculty, or prescription, which will suppose a 
faculty. But mere presumption is not sufficient, 
without some evidence, on which a faculty may 
reasonably be presumed. The strongest evidence 
of that kind, is the building ^ repairing time out 
of mind ; for mere repairing for 30 or 40 years 
will not exclude the Ordinary. In this case the 
person was offered a particular space ; & if he 
had built on it, it would not be sufficient to super- 
sede the authority of the Ordinary. Tlie possession 
must be ancient, ^ going beyond memory ; & 
though, on this subject, 1 do not mean the high 
legal memory, it must be larger than appears in 
the circumstances of this ctise (Hiu William 
8('oit). 

(7) It is alleged that the house has been built 
eighty years, but it is not said that, the seat was 
built & maintained by the owner of the house. 
The time of sixty years has been held not sufficient 
against a wrongdoer. The law docs not favour 
claims against the Ordinary & no ground is stated, 
here, on which such a right can be established 
against him. By A.*s own affidavit, it appears 
that, whatever his claim might be, it ceased when 
lie went out of the parish, & has since been used 
improperly. 1 have no hesitation in saying that 
this is to be considered as a vacant pew, which 
the Ordinary lias a riglit to confer, for prc'sent 
possession, on any inhabitant (Sib Wili.iam Scott). 

(8) It is my duty, therefore, to decree a monition 

to issue to the church wai'dens to seat C\ in iliis 
I>ew. At the same time, iis the paHies have been 
^ting under a mistake, which has been general 
in the this must not be done with pre- 

cipitation, but with all reasonable attention to the 
convenience of the parties. It is clearly the law 
that a xiai'ishioner has a right to a seat in the 
church without payment (Sir Wiijulam Scott). — 
Walter v. Gunner & Drury (1798), 1 liag. CJon. 
314 ; 101 E. «. 505. 

Auhotatiimti : — As to (3) Consd. Re St, Columb, Londonderr}', 
Pmv8 (1803), 8 L. T. 861 ; Gibbon r. Christchurc-li. HUfh 
HarroKuto, Sheepshanks intervepiufl: (1880), Trist. 229 ; 
fiafd. liyerley r. Windus (1826), 5 IL & C. 1. Aa Ut (6) 
Oonid. I'hilipps r. Uulliduy, 11891J A. C. 228 : Proud 
V. Price (1893), 62 L. J. g. H. 490. As to (8) IRM. Taylor 
r. Timsou (1888), 20 Q. B. D. 671 ; aaverley (Vicar, 
cto.) r. Claverley (Parishioners), Claverley (ChurtJh- 
wardens) v. Claverley (Vicar, etc.), Gatocro & Legh u. 
Claverlcj’ (Vicar, etc.), 119091 P. 195. 

1053. Bells— Right to ring.]— (1) The freehold 
of the chureh is in the incumbent, & the lawful 
custody of the key belongs to him. 

(2) Tnless the incumbent of the church consent, 
the parishioners cannot, except on the occasion 
of divine worsliip. procure the ringing of the church 
bolls. 

Some pai'ishioners, in siiite of the remonstrance 
of the incumbent of the eliureh broke open the 
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door & rang the bells -.—Bad : such con- 
auct was illegal, & the parties guUty of it would 
be amnonished & condemned in costs. — Rii:Dm!:A.D 
V. Wait (1802), 0 L. T. 680. 

(6) Right of Churchway, 

1054* Over ohurohyard.j — ^Walter v. Mount- 
ague & Lamprell, No. 431, ante, 

1066. Interference with— What court has 

Jumdlctlon.]— Batten v, Gedye, No. 405, ante, 
rr lands .] — See Custom iS? Csaokh, 

Vol. XVIL, pp. 6, 9, 10, 17, Nos. 17, 19, 155-159 ; 
Easements. 

1066. Interference with— Right of abatement.] — 

Anon. (1313), Y. B. 0 Edw. 2, fo. 108. 

Ann^ati^a Eefd. Goodday r. Mlrhell (ir»n5), Cro. Kliz. 
441 ; Tuylop r. Uovey (1837), 7 Ad. & KI. lUU. 

In churchyard.]— iSee No. 405, ante. 


j Sect. 8.— IN THE DOMINIONS, COLONIES, ETC. 

Sec, goneraUy, Dependencies, Vol. XVII., pp. 
•107 et seq, 

1062. Position of church — General rule.] — In 

the colonies the Anglican Church is purely a 
voluntary assocn. — Natal (Bp.) v. Green (1808), 
18L. T. 112. 

Clergy — Holding oflice In dominion.] — See No. 

1800, poftt, 

1063. Channel Islands — Jersey — ^Ecclesiastical 
Jurisdiction over.] — The pariies, whoso domicil of 
origin was in .rei*sey, married & cohabited tlioro, & 
the husband committed adultery there. He 
desertiHl Ids wife in Jers<‘y, & went to America, 
without every acquh'ing an English doudcil. The 

I wife came to England & commenced a suit for 
I dissolution of her marriage: — Held: (1) though 
1 the wife laid attained such a domicil in this 


(c) Appointment of I*arish Officers, 
Churchwardens.]— Sub-sect. 0, D. (5) ii. 
Parish clerk.]— Nos. 900, 927, ante, 
Sexton.]— aSTcc No. 981, ante, 

(d) A« to Parish Books. 

1057. Parish books — Right of inspection.] — 

Parishioners have right to view parisli books. — 
Love v . Bentley (1707), 11 Mod. Hep. 131 ; 88 
E. R. 947. 

1068. Enforcement by mandamus — 

Form of order.] — Rule for an inhabitant of a parisli 
to inspect the parish books may be absolute in tlio 
fimt instance. — Anon. (1814), 2 Chit. 200. 

1059. Grounds for granting.] - 

Ex p. Briggs, No. 817, ante. 

Churchwardens* accounts — Right of inspection.] 

— See Nos. 846, 847, ante. 

(e) Right of Burial, 

In church or churchyard.] — See BniiAii, Vol. 
VII., p. 627. 

(/) Other Rights, 

1060. Control of church funds —Gifts for specified 
repairs.] — Hanson & Knoti’ v, Campkin, No. 443, 
ante. 

1061. Action against churchwardens— In respect 
of intended works in church.] — Woodman v. 
ItouiNSON, No. 793, ante. 

Attendance at vestry.) — See Sub-sect. I, A., ante. 

D. Consent to Application for Faculty. 

Sec Part IV., Sect. 11, sub-sect. 4, B., post. 


country as enabled her to sue for a divoi*co, the 
husband had never in any way brought himself 
within tlic jurisdiction of the ct., & tlie petition, 
iliereforts would be dismissed ; (2) the Bishop 

of Winchester never had any original jurisdiction 
in matrimonial causes in .lersey, & the island, 
iliereforo, was not included within the jurisdiction 
of the ct. by Matrimonial Causes Act, 1857 (c. 85). 
— Le Hueitr V, Le SiTETTU (1876), I P. 1). 139 ; 4 
L. .1. V. 73 ; 24 W. H. 616 ; suh noni. Lifl Sneltr 
V. Le Sneuu, 34 L. T. 511 ; on appeal^ sidt noni, 
Le Sueur v. I.e Sueur (1877), 2 P. 1). 79, C. A. 
Annoiathma : — Aa to (I) Consd. Lord Advocate v. JalTcry, 
C. 140. Refd. Niboyot v. Nlboyot (187«), 

1064. Disestablished churches — Church of Wales 
— Compensation for right of patronage— Whether 
capital or income.] — Tlio sum paid under Welsh 
Oiiurch Act, 1914 (c. 91), s. 16, by way of com- 
pensation for the extinction of the right of patron- 
age of a boncllce subject to a settlement does not 
belong I/O the tenant for life, as lay patron, under 
the settlement, but is payable to the trustees of the 
settlement as capital. — Re I*ENRiiyN*« (Lord) 
SlfllTLEMKNT TrUSW, PeNRIIYN V. UoRAUTS, [1923] 
1 Ch. 113 ; 92 L. .1. Oh. 145 ; 128 J.. T. 412 ; 39 
T. L. K. 116 ; 67 Sol. Jo. 169. 

Right of incumbents to participate in 

charity — Friend of the clergy.)- - Ouarities, Vol. 

VTII., |>. 317, No. 980. 

1065. Anglican bishopric abroad— Gift for — 
Whether good charitable gift.] —A gift towards the 
fund for the liishopric of .lerusjih'in agreed to be a 
good cliaritable kjgiMjy. — liARERHifoN v. Vahdon 

' (1851), 1 De G. A Sm. 467 ; 20 L. .L Oh. 619 ; 17 
L. T. O. S. 196 ; 15 Jur. 961 ; (M E. R. 916. 


PART III. SECT. 8. 

m. PoaitUm of Church.\ — TboChiircli i 
of South Africa wuh constlliiUMl 
l>y articles wluch provide that such 
Church reoclvcH the sauio doctrine, 
Kucraments, fie dlsciijlinc, dc the same 
standards of faith & doctrine, as tlio i 
Church of Enfirlaiid, provided that, in 
the interpretation of the aforesaid 
standards of faith, such ('tnirch be not I 
bound by decisions of faith or doctrine i 
or discipline other than Uiose of its ! 
own ecclesiastical tribunals : — UeUl : i 
this proviso disconnected the (’bundi ■ 


of South Africa from l.lic Chiircli 
of Kiifdund. — M eiuuman (ill*, ok 
( iitAiiAM'H Town) v. Williams (1K82), 
51 L. J. i*. C. 95.— S. AF. 

n. .] — Ah to all purely cliurc;h 

matters an Act of an Assembly of tlic 
Cburcjh of Emdaiul wldch docs not 
alter & is not at variance witli the 
auLiioriscd standards of fultfi &. 
doctrine of tiiat church is binding, & 
the ct. will not examine such an 
Act to find wiictiier vested rifflitji 
have iMion sulMciently respected, 
whether it Is mijnstly retrosiKKitlvc, 


, whof.licr it destroys tlio Indopondcnce 
! of t he elertcy or wlielher it deprives tlie 
{ blHho)i of admUiistratlve authority. — 
CLAIJHTONK. V. AflMSTlCONU, (lOOSJ 

, V. L. It. 15L— AUS. 

i o. -.I-— TIio power of altoriiiff 

the ciouHtitutioii (»r the Assembly of 
I the Clitjrr;b of Kiurluiid, driven by 
(9uircti of Entrlaiid Constitution Act, 
1S54, H. 13 entitled the Assembly to 
alter ttie qualification of f.lic i)ody of 
electors for f,ho ronresontutivos of the 
laity, so as to inclmie women. — A.*(l, 
V. Clakkk, |19J4i V. L. ft. 71.— AUS. 


X 2 
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Sect. 1 — ARCHmiACONAL COURTS. 

1066. Consistory court - Concurrent Jurisdiction 
with.1 — RoniNsoN V. Uodsalvb, No. 271^, ante, 

1067. Appeal to.] — S teward v. Bateman, 

No. 274, ante. 


Sect. 2.— DIOCESAN COURTS. 

1068. Classlflcatlon.]— (1) A Bisliop of the 

AnRlican Church Jiad undoubted jurisdiction prior 
to the Reformation to pronounce f reconciliation 
sentence J when^ a churcli had been polluted. 
(2) Prior to the Reformation the Bishop’s ordinai*y 
ct. was his consistorial ct., presidinl over by his 
chancellor, & he was also entitled to liold what, 
for convenience, 1 will call three extraordinary 
cts. for special yuirposes on H])eei:il occasions — 
piATT iely, visitation ct-s., cts. for the consecration 
of churches & churchyards, ^ cts. lor pronouncing 
a sentence of riiconcilialion. The consistory 
cts., visitation cts., & cts. for th(i consecration 
of cliurches A I'hurchyards have been held con- 
tinuously since the lic‘formation, not by virtue 
of any paiticular st^iluti^ or canon, but as beinfi 
Tiaii of the eciclesiastical sysU»m (‘stablished in 
this country ynior to the R<‘fonuation, At which 
was continued by the J«ef<irmed Uhurcth as part 
of its iscclesiastical syst-eiu At so rc'c ♦cruised in the 
civil cts. At incidentally by the statutes A:, canons 
of 10011. Pts. for the purposes of ])ronouncinK a 
sentences of reconciliation hav(‘ jirohably been 
rarely Jield since tin* Reformation, A: then only on 
exceptional occasions (J>R. Tristiiam). -Rec’on- 
(MIJATION SENTKNOK At SEUVICK IN ST. I'AI’I/S 
(ISOl), 7 T. Ji. R. 270. . 

1069. Nature— Superior court.] -— (1) hicclesi- 
ostical (Vnirts Act, ISIO (c. 127), s. 7, which ^ives 
power to a justice to enforce the i>a.yiiHMit of a sum ^ 
under IIU) due ujHm a ehurch rate, where the , 
validit y of the r*it(‘ has not been (luestioned, nor i 
the liability of the party, takes away the juris- . 
diction of the Ecclesiastical (M. in such cases. : 
But., if tile validit y or liabilit y be in (jiiestion, the j 
Kcclesiastical (’t.s.‘ liav«‘ jurisdiction, thou^di the | 
party has not b(*en summoiuHi before a justice. ; 
(2) Svmhie : the Ponsistory (U. of the Bishop, the ■ 
(T. of Arches, A: the (T. of Ih'leKates, are superior | 

ct s. ' 

(:i) Tlu*re is no doubt that , in the case of prohibi- 
tions to be fjfranted for the sake of trial, as distin- 
Kuislieil from tiiosi^ which ai'o to be jji'anted upon 
account of a wi*onK trial or c^riDneous judgment, 
the rule is established, that a parly notjfh'ctiiiK to 
contest the jurisdiction in the lir.st insUince, A: 
taking? his chance of a £avourahlt» tlecree, shall not 
1)0 allowed after senUmce to allejje the want of 
jurisdiction as a pi-ound of pi'ohibit ion, unless the 
dtdect aiipeaw on the face of the y)leadings (IxittU 
IlKNMAN, (\J.).-BU’KET'rS r. HODKNIIAM (IS3«1), 

4 Ad. A: El. 433 ; o 1.. .1. K. B. 102 ; 111 E. R. 
850 ; Hub iiom. Rodenham r. Rickkits, 1 liar. 
A: W. 753 ; 0 Nev. A: M. K. R. 170, 537. 

-In re a) Apia. WkOo & ETil' 

(is:u»), a C'urt. 4 so. Conid. Ur llaiiU'S (ISIO), tY. & IMi. 

(IROftl 12 Ij. T. 17. Reid. r. (’haytor (istt.l), .1 

R & S. <120. -4n to (2) ReU. ItolH^rts r. riuinby llS37). 

:i M. A: W. 120: Jaiiicv r. Stiuth Wwtern Hy. (1S42), 
Ii. H. 7 Exoh. 2S7. -In to (3) Retd. Fareuharwni r. Mt>rvran, 
[1S04] 1 Q. B. 552. 

1070. Rights of bishop— To sit as Judge — Fees 


to chancellor.] — Gibbons v. Cloyne (Bp.) (1700), 
Holt, K. B. 509 ; 90 E. U. 1232 ; »ub nom. Cloyne 
(Bp.) V. Gibbons, 11 Mod. Rep. 02. _ ^ 

AntuiMm .— Apprvd. R. TriHtram, [1902] 1 K. B. 816. 

1071, To bring action — Pension.] — Lin- 

coln (Bp.) V, Smith (1008), 1 Vent. 3 ; 80 E. R. 3. 
Annotalums : — Apprvd. JRx p. Medwin (1853), 1 E. & B. 009. 

Reid. Jenes v.^oiio (1699), 2 «alk. 550 ; Loo v. lilaok, 
[1890] 1M38. . , ^ 

1072. To veto Chancellor’s Judgment.] — 

Davpjy V. IIlNDK, No. 2708, pOftU 

Diocesan (Chancellors, generally, ftce Part ill.. 
Sect. 5, sub-sect. 3, A., ante, 

1073. Jurisdiction — To award costs — Appeal — 
No prohibition of process.] — ^A Consistory Ct, may 
award costs ; & if the cause be removed to the 
Arches, the process for the costs shall not be 
prohibited, though the issue was triable at common 
law. — Transam’s Case (1.590), Cro. Eliz. 178; 
78 E. R. 434. 

1074 , ’ London — Shared with Court of 

Arches.] — (1 ) A prohibition will not lie for citing 
a man out of ibe dioc(‘se of Ixmdon to 
the diocese of C]ant<u*bury. (2) A suit for matters 
accruing in I.ondon may be citluii* in the Arches 
or in the (Vinsisiory Ct, ; for the iirclibishops have 
remitti^d their couri-s to each other.— CiORBET’s 
Case (1034), (Vo. Car. 339 ; 70 E. R. 897. 
AnvotaiUm .— Mentd. SiuKli r. Wood (1692), 2 Salk. 692. 

1076. Resident in archdeaconry.]— R obin- 

son r. Godsalve, No. 273, 

1076. Disposal of records.]— On the peti- 

tion of the Ambassador of the I'nited States of 
America, the Chancellor of the Diocese of London 
dirt'cted that the manuscript known as “ The Log 
of the MayJUmrr” A: cont^iining the history of 
the voyage of that vessed to America in 1620 Ac 
of the then new-founded Plymouth plantation, 
tog(^ther with entries of the birihs, marriages, Ac 
deaths of many of the fii’st seiilei's in New England 
A: tludr immediate descendants, should, as a r(‘cord 
of tlie greatest national int c?rest A: impoitance to the 
IV esident Ac citizens of the U nited States be delivered 
out of the custody of the oHicials of the See of 
l^in<lon to the Ambassador for the purpose of being 
transmitted to America, A: there deposited under 
the oHicial custody of the Governor of Massa- 
chusetts for tht‘ time being, on the conditions that 
a photogra]>hR^ facsimile reprodmd ion of the 
manus<ript, verifu'd by aRidavit, should be 
dei)OHit<‘d in the registry of the Consistory (V. of 
Ixmdon, A: that all propc^r facilitie.s should be 
alTorded by the fuiuiv custodians of the original 
to peiTWins’ desiring to make soairhes therein or 
of obtaining extracts thcu-efiom, A: that a <*ortificato 
of the diR‘ delivery thereof, signed by the Governor 
of Massaehusi^tts, of having Deceived it, A: testifying 
his acceptance of it« custody on the conditions 
imposed, be transmitted to the registrar. 7Vie 
Ambassador of the I nited States having ceased 
to hold ortice since the di*ei*ee was made, the ct. 
did not think fit to vary the decree ; for in taking 
charge of the manusiTipt he was to act not 
as ambassador, but as the personal delegate of 
the lit. . 

At till' time when the manuscript was irans- 
mitU*d to bVilham Palace, tht» Bishop of linden’s 
ivgi8tr>^ in Doetoi-s’ Gomnions was a legitimate 
pliu>e for dejiositing I'egisti'i’s or coi-tificates of 
marriages, baptisms. A: death of persons resident 
in the Colonies as well as of persons resident in 
the London diocese in England (Dr. Tristicam). — 
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Part IV. — ^Ecclesiastical Courts. 


Re Mayfloweii (Log op the), [1807] P. 208 : 70 
L. T. 295. 

Faculties.] — Se*i Sect. 11, jwsi* 

1077. To order proctor to refund money.] — 

If money is improperly in the lands of a proetor, 
the Consistory Ot. may order him to refund it. — 
Morris r. Gardner (1833), 1 Dowl. 524. 

Under Clergy Discipline Act, 1892 (c. 32) .] — 

Sec Sect. 9, sub-sect, 3, post, 

1078. Appeal from archdeacon.] — Stjoward 

r; Bateman, No. 274, ante, 

1079. Appeal— To court of arches.] — Steward 
V, Bateman, No. 271, anU\ 

1080. Effect.]— White v, Steele, No. 

5(J9, ay\ie, 

1081. Seal-keeper — Ancient office.] — B. r. Mo'it, 
No. 205, ante. 


Sect. 3. PROVINCIAL AND GENERAL COURTS. 

Srn-SE(TT. 1 . — Court op Arches. 

A, In General, 

1082. Nature — Superior court.] — Bicke'its v, 
Bodenham, No. 10(i9,«/#/r. 

1083. No need to declare Jurisdiction 

on documents.] — Dale’s Case, Enraoht’s (^vse. 
No. 1550, post, 

1084. — — Purely ecclesiastical court.] — 11 u dsom 
V, Tooth, No. 1719, post, 

1085. Archbishop — Power to sit as Judge.]— 

The Archbishop of (’anterbury may sit as judge in 
the Ct. of Arches, &; therefore cannot sue th<M*e 
for books bequcatlied to th(i library at Lambt‘th, 
although ho is in such case only a l.ruKt-<*(*.- — 
Sheffield r. Canterbury (Auciibi*.) (lOHO), 2 
Show. 140 ; 89 K. it. 849. 

1086. Trial of bishop — Ecclesiastical 

offence.] — Read v, Lincoln (Ri».), No. 101, ante. 

1087. Registrar — Duty to swear deputy- Man- 
damus.] — U. V, Ward, No. 250, ante, 

1088. Proctors —Admission.] — In tlu* Cl. of 
Arches, a special commission issucjs in every case, iV: 
the petition of the person to Im* admitted s<*ts 
fortii that h(* has served seven y(*ars to a ]>roc.tor 
of the ct., &> that he is a notary public (Sir II. 
Jenner Fust). — Tell?’. lh>Ni) ( 1 849), 13 L. T. O. S. 
217. 

1089. Case before court by letters of request - | 
From bishop’s commissary.]— Buiwjoyne v . Free 
(1829), 2 Hag. Fee. 450 ; 102 F. It, 921 ; affd. 
snij nom. Free v, Bukgoyne (1830), 2 Hag. Fee. : 
002. 

AMUitnthms : — Mentd. KilHOii r. liofiiis (IS to), 1 Nolen uf , 
Cases, JCJ.'J ; Twwer v. Hurst (JSl.'i), Notes of Caws, .Oa ; 
Davidson v. l>avidHon (IS.'iO), Dea. ife Hw. l.'VJ ; pornvell 
r. London, Bp. (1S«1), 14 Moo. P. (’. C. ; .Martin v. 
Mackouoc'hic (1S8,*I), S I’. D. J5H. 

1090. .] —hJx p , Williams, No. 1295, 

jiosi. 

1091. Effect of letters of request.] (1) Dn« 

of two churchwardens lias no right, without the 
other’s consent, to use the latter's name* as co-pltf. 
in a suit against a parishioner, for Hubtraction of ; 
01101*011 rate, & there is no implieid authority in 
such circuinstancc»H, the proper remeidy, if any, , 
being iiie removal of tlie obstinate cliurcliwarden 
for misconduct. 

(2) Where a case comes before tin* Cl. cif 
Arches by letters of request, the suit does not ; 
commence in the ct. below, but in the Ct. of ; 
Archos, the letters fonning no part of the cause. ~ ! 
Fry & Gueata v. Treasure (1865), 2 Moo. | 
P. O. O. N. S. 539 ; 11 L. T. 753 ; 29 J. P. 117 ; 


11 Jur. N. S. 205 ; 13 W. R. 470 ; 15 B. R. 1003 ; 
8idt nom, Gueata v. Treasure, 5 New Rep. 383, 

P. O. 

Annotniioi H : — As to (1) Apid. RiU'hiiifrrt r. Coidliiffley (1808), 

L. H. 3 A. & E. 113 ; Ij’owko v. Beriiigtoii. 11914] 3 Ch. 

308. 

1092. Form of letters of request — Motion 

to accept.] — ( 1 ) Money was advanced under Public 
Works IjoatiK Act, 1824 (c. 30), by the Comrs. ot 
Public W’orks for the repair of a church, to bo 
repaid by instaJments. PaH was spent in repair- 
ing the chaiic(4. A rate was madii for the pay- 
ment of the first instalment, whicli deft, refused 
to pay : — I/etd : tht' money was proi)erly spent, 
the word “ cinnvh ’* including “ chancel ** ; & 

tin* lalii was not vitiatcjd. 

Sembte : (2) even if the mom^y had been im- 
properly sp(*nt, the l•at^^ would have been good, 
inasmuch ns tlui Comrs. having advanced mom^y 
on proper security, could not be deiiriviMl of that 
security by the after acts of the parish. 

(3) lei's of reepuist in a cause of subtraction 
of cluirch-rates must state the date on which the 
rat/O was made, ^ the circumstances taking the 
rate out of Compulsory Church-rat(j Abolition 
A(;t, 1808 (c. 199). 'Phe aeceptance of letters of 
miuest must in every cti.se for the future bo moved 
by counsel. — H iruin r, Bahtin (1809), L. Jt. 2 
A. F. 380 ; 38 L. ,1. Fed. 22, 33 ; 20 L, T. 622 ; 
33 .1. P. 075. 

Antutlafions : — As 1o (1) Re!d. Ediicy & fuiiui f. SmallboncH 

(18(>*J), 21 J^. T. r»00 ; A.-(L i\ Pan*. 1 1920 J 1 (Mi. .M39. 

1093. — - Pleading.] — On Mar. 29, 1809, a rate 
was made by tlu^ church wardens vSe ov(*i*s(K*rs of 
th(< parish of 10., in the diocese of L., for tlio njpay- 
.ment of moiR'y borrowed from tJie Puhlitr Works 

lioan Comrs., under t he provisions of Public Works 
I ioans Act, 1 824 (c. 39). Deft, occupied a m(*ssuag(5 
& liremises in the inirisii, in respeirt/ of whi<jh he 
Wiis assf.'ssed, for th(j purposes of th(^ ratis at the 
sum of 19.«7. \)d, ; lie i*efiis(jd to pay this sum, ite 
(lispuL'd tJie validity of the rale. Letters of 
rer|uest were granteti by tlu^ chaiR;<*llor of tins 
Bisliop of L., (Ure(;t(Ml to the judgi; of the (Jt. of 
Arche.s, i*e(pi(*sl-iug the judgis to call d(*rt. before 
liini to answer in resjicet of tin* twisessment. A 
decr<*e by h*tt<*i*s of request Wiis issued on Apr. 29, 

1 879, tV: the suit- proeeinhsl in t he ArchciS Ct. Deft. 
])h;aded that the tithe rent-charge*, the J)ropc^l•ty 
of A r<je«*iv<*d hy the r<‘ctor f>f the parish in com- 
mutation of ctM'tain tithes within the parisii, was 
not. jiHse*sse‘d t.o the*, rale, A that a glebe house A 
lands w'ithin the parish, of whie^i tliei rector was 
tile; fawner A occupie*!*, had been omitted from tlie 
ti.sse*Ksnie*nt. Pltfs. file.d a re-spejnsive allegation, 
in whie h it was alloge;d tliat, in .Ian. 1 87 1 , a meeting 
was duly In'ld tej amend the rate A thei assessment 
on which t he; rate; was made, ; A at the meeting, 
the; churerhwarde;ns e)f the parish, with the con- 
ou!Te;iice; of the; ove*rse*f;i*s, amendeel the tissesssnient 
by adding to A including in such assessment the 
reM;torial tithe>H, A gle*be.; house A lands, A amended 
the raU; by redue ing tlie; asH<‘ssment on all the 
ratable* pre>f)e*rt.y, A asHeH8e;d the; rejctor os owner 
of the tithf;s, A as owner A oe;<;upier of the glebo 
house A lands, A that the; sum, in re;spe;ct ol which 
de*ft. W'ls asHe*sse;ei in the; ame*nele*(l rate A assess- 
ment, a.mejunt4;el te> Us, lid. inste;a<J of 19/?. 9rf., A 
that pltfs. only claimed to i-eeuive;!* the sum of 
Vs. od. Deft, opposed the; admissirm of the 
^‘sponHive alle*gat.ion ; - /Me/ ; the responsive 
alle:gation was inadinissihle;, he erause the ct. had 
no jurisdiction te) ine 4 ijire coneterning any other 
as.scssment than that mentioned in the l(*tt<;rs of 
request. —Asterley v. Adams (1871), L. R. 3 
A. A F. 301. 
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Sect. 3. — Provincial and general courts: Sub’Sect. 1, 
A,, B. <fc C\ ; sub-sect. 2.] 

Letters of request generally.]— /S'cc Sect. 9, sub- 
8oct. 1, 0. (6), post. 

1094. Common law courts — Concurrent litiga- 
tion — Election.] — Walsh v. Lincoln (Bp.), No. 
2123, post. 

1095 . Deference to decisions of.] — Combe v. 

Edwauds, No. 1(107, post. 

1096. Evidence — Whether modified by Ecclesi- 
astical Courts Act, 1855 (c.41).]— Mautin v. Mac- 
KONOCHIE (Second Suit), No. 2815, post. 

li. Original Jurisdiction. 

1097. No usurpation of functions of synod— 
Repugnance to articles & formularies— -Considera- 
tion.] — SiiEPPAUD V. Bennett (Second Appeal), 
No. 2987, post. 

1098. Not enlarged by Public Worship Regula- 
tion Act, 1874 (c. 85).] — Hudson v. Tooni, No. 
1719, post. 

1099. London — Concurrent with consistory 
court.]— Gobjibt’h Cask, No. 1074, ante. 

1100. Deprivation — Presence of bishop unneces- 
sary.!— It was objected that ilui J)cnn of the Arches 
could not deprive without a bLshop>4^Ht 
overmlqd by tiiq whole ct. that th^:'^^7id not 



April sf 1808). ' ^^mentniy Papers 100, 


Annaiaiims : — Consd. i /.oo.v « 

1101. .] — Oltveu & Toll c. IIobaht 

1827), 1 11 mi;. Ecc. 43 ; 102 E. 11. 500. 

Anmfa/ ion Retd. Biirsosiic r. Free (ISiill), 2 Ihiff. Ere. 

450 . 

1102. — .| — (1) A coniinissuui was 

aijl)oinU'd by tlu^ Bishop of L., under ChurcJi 
Idscijdine Act, 1810 (<;. 80), to inquire int-o a 
“ (certain scancial & evil rei)ort ’* against a clci*gy- 
inan in his diocese. Tlio coinrs. irpoi-ted that 
tlK‘re wi‘iv suJTlcient prUnd facie gitiunds fi»r iii- 
Blituting i>i*ocecdings against him as lo ceH^vin 
charg<'H alleged, but- not *i8 lo others :—IleUl : it 
was not necessary for the lidiors of request issued 
by the bisliop in conseqiu'nct? of the ivturn to the 
commission to it'fer to the charges not found by 
the conn's., as the ollice of let-lei's of ivquest is to 
present, to the ("t. of Aivlies tlie subject of futuix> 
piocceilings, viz. that wliich is to fonii the matter 
of charge to be impiired into. 

(2) Facts, occurring out of the diocese, tV not 
chni'ged ligainst a clei'gyman by the report of the 
conn's., may be alleged in the aiis. A: proved in 
evidence at the heiviing, for the purpose of explain- 
ing facts occurring within the diocese & cluu-ged 
against him by the comrs. 

(3) The inseHiou of an objcH.’tionable item of 
chai'ge in one of the aKs* will nut invalidate others 
that am well laid. If tlio judge has confined himself 
to the charges that arc well' laid. 

(4) The acan of the of Arches lias power by 
the practice of the ct. to pronounce sentence of 
depnvation, independently of tlie bidiop or arch- 
bishop. 

(5) In pmceodings for the correction & refonna- 
tion of manners, the ground of the sentence is the 
public Bcaudnl to the ChuiTli, A: the nature & 
severity of the sentence will dei>end upon the 
gra\ity of the scandal. — ^B onweu. v. London 


(Bp.) (1801), 14 Moo. P. O. C. 395; Brod. & P. 
200 ; 4 L. T. 813 ; 25 J. P. 603 ; 7 Jur. N. S. 100 ; 
9 W. 11. 874 ; 16 E. 11. 354, P. C. ; affg. S. 0. sub 
nom. London (Bp.) v. Bonwell (1800), 0 Jur. 
N. S. 709. 

.* — A$ to (2) Consd. Sheppard v. Bennett (1869), 

d9 L. J. Eccl. 1. 

1108. Adultery.] — ^Ricn v. Qebard & 

Lodeb (1090), 1 Hog. Ecc. App. B. 7 ; 102 E. U. 
703. 

1104. For what offences.] — Deprivation is 

a sentence which the Ct. of Arches has an inherent 
power to pronounce in a gi'eat variety of offences 
by clerks, such m drunkenness, breach of the 
canons, dilapidations, obstinate disobedience to 
the ordinary. Such sentence was pronounced for 
incorrigible disobedience to the Arches Ct. & of 
the ordinary. — C ombe v. I)e l-a Beue (1881), 
fi P. D. 167 ; 45 J. P. 342 ; sui)scque^it proceedings 
(1882), 22 Ch. D. 316, C. A. 

AnnoiaiUms Apld. Martin r. Macjkoiiochie (1883), 8 P. D. 

191. Consd. IToywood v. Manchester, lij). (1884), 12 

Q. B. I). 404. Ro!d. Bonefleed Clerk r. Loo, [1897] A. C. 

226 ; ^t. AlbauH, Bp. r. Filliiisrhaui, [1906] 1*. 163. 

1105. .] — Combe v. 1)e la Bebe, No. 1513, 

post. ^ 

.j4 also^ S sub-sect. 5, post . . 

1106. Citation- uenerai citation.]-— The Ct. of 

Arches hasTlO jurisdiction to cite generally except 
in the cases speciliod in 23 lien. 8, c. 9 . — Hughes 
V, Heubekt (1750), 2 Lee, 287 ; 1(51 E. K. 

343. 

1107. Out of diocese.] — Where a suit for 

subtraction of church rate has been instituted in 
an inferior ct., it may be removed out of the 
diocese wherein it amse, into the Oi. of Arches, 
notwithstanding 23 Hen. 8, c. 9 . — IIaw'es ^ 
ViCAT V. Pellati' (1810), 2 Cult. 473 ; 12 Ad. & 
El. 208, n. ; 5 .1. P. (50 ; 1(J3 E. 11. 478. 

Atnifftatum Rcfd. Ahlrrley r. Adaui8 (1871), L. 11. 3 

A. E. 361. 

1108. Order - Enforcement — Contempt.] — 11 ud- 

HON V. Tooth, No. 1719, jtost. 

1109. Effect — Same as before Public Wor- 
ship Regulation Act, 1874 (c. 85) .] — Dale's I-ase, 
Enkaght’s Case, No. 1550, post. 

1110. Over layman — For falsely swearing affi- 
davit — For issue of marriage licence. | — 1'hc Arches 
Ct. of Cant/crbury lias no jurisdiction to tmU^itain 
a suit by letters of request iigainst- a layman for 
falsely swearing before a surrogate to an allldavit 
to lead lo t he issue of a iriai'riage licence. 

A recurrence to the punisliment of the laity for 
ilie good of their souls by ecclesiastical ct-s., would 
not. b(» in liaiinony with modern ideas, or tlie 
position whicJi ecclesiastical authority now occuphis 
in the country. Nor do 1 think that the enforce- 
ment of such powers where they still exist-, if they 
do exist, is likely to benefit the community. 
These considerations form no reason for rejecting 
the jurisilietion if it exists in law, but they ought 
to make the ct. caivful in asseiting sucli a juris- 
diction if its existence is not plainly established 
(liOBD Penzance).— Phillimoke r. Macuon 
(1870), 1 P. D. 181. 

1111. How terminated — Interlocutory order — 
Conditional sentence.] — Combe v. De juA Behe, 
No. 1543, post. 

C. Appellate Jurisdiction. 

1112. When appeal lies — Informality In original 
proceedings— Existence of ground for appeal from 
decision.] — It is the duty of the CH. of Arches to 

i correct the errors of cts. below. An appeal 
!' is not to be mjected on account of an informedity 
I in the proceedings of an inferior ct., where there 
i is apparent ground for appeal from the decision. 



Pabt IV— Ecclesiastical Courts. 311 


A ^arty summonod for church rates before 
ma^ustrates, was dismissed because churchwardens 
^^duced no proof that he was duly assessed. — 
Keep v. Everabd & Obesswell (1842), 0 Jur. 
« 6 . 

1118. From bishop as visitor.] — Boyd v . 

PunxpoTi’a, No. 199, an1e» 

Under Church Discipline Act, 1840 (c. 86).] 

— See Sect. 9, sub-sect. 1, 0. (c) vii., pos/. 

1114. Practice — Fresh evidence.] — grievance 
must be heard from the acts below ; the pi-ocess & 
the registrar’s return arc the proper e^idencc of 
what has been exhibited, & it would be very 
dangerous to admit the affidavit of a paity to 
bring in papers which were not in the cause below, 
& to contradict the judge & registrar’s return 
(Siu Georoe Lee). — ^Fanshaw i\ Verdon (1764), 

1 IjCC, 025 ; 101 E. R. 229. 

1115. 1903 Rules.] — (1) A faculty was 

granted to remove out of a parish chiircli as illegal 
church orniuncnts cciiain pictures known as 
8tatione of the Cross, placed in the church without 
a Liculty having been obtained for their introduc- 
tion, & set up, not for i^urposes of decoration only, 
but intended to take a phice & play a part in 
devotions to be paid to the Deity before them, & 
having been in fact used os intended. 

(2) A confirmatory faculty was also granted for 
the retention in the same church of a small figure 
standing on a brat'ket under a canopy rc^presenting 
our Saviour as the Good Shepherd, the whole 
figure made of oak A; uncolourcd, ^ affixed about 
ten feet fi*om the ground to the east wall of the 
church on the south side of the chancel arch, it 
being hold to be a mere architectural decoration 
not liable to give occasion to superstitious reverence 
in any form. 

(3) An application lor a confirmatory faculty to 
authorise the i*etention in a parisli church of church 
ornaments not illegal of themsedves, but placed in 
the church without the authority of a faculty, 
cannot be regarded in any more favourable light 
than an application for a faculty for the fimt intro- 
duction int^ tlic church of the Biitiia church orna- 
ments, & in all such cases the ordimiry will refuse | 
to grant the confirmatory faculty prayed for imless 
there is before him sufficient evidenccj of a general 
desire of the churchgoing parishioncu-s for the 
I'etcntion in the church of the church ornaments 
in question. 

Whei*e, therefore, two isolated crucifixes laid 
been placed over the pulpits in a parish chui*ch by 
the incumbent witiiout the sanction of a faculty, 
the ordinary, without deciding eithcir whether the 
crucifixes were illegal per ee or whether on the 
evidence they were or were not liable to be abused 
by superstitious reverence, being of opinion that 
it had been sufficiently proved that no general 
desire on the i>art of the churchgoing parishioneis 
<!xisted for the retention in the church of such 
unusual adjimets of the pulpits of the churcJies 
of the Church of England, refused to grant a con- 
firmatory faculty authorising their remaining in 
the church, ^ decreed a faculty to issue for their : 
removal. 

(4) A bishop docs not by consecrating or dedi- ; 
cati^ a church give any episcopal sanction, direct 
or indirect, for the retention in the church of . 
church ornaments or decorations which may have 
been in the church at the time of its consecration 
or dedication. 

(5) Practice where an appeal rrpn/I aefa is as- 
serted in a case to which the rules At regulations j 
of the Arches issued Sept. 1903, are applicable. | 
— MARKUAH V. SimiEDBOOK OVKliSEEllS, [1900] P. 


239 ; 8tib nom. Re Holy Trinity, Shiiiedrook, 
22 T. L. 11. 278. 

AnnotcUiotis : — As to (1) ReU. lie St. Lake's, Southport 
(1020), 36 T. L. R. 733. As to (2) B«td. He St. Luke's, 
Southport (1920), 36 T. L. R. 733. Asto (3) Reid. Hudson 
V. Eulford (1913), 30 T. L. R. 32 ; Re St. Luke's, Southport 
(1020), 36 T. L. R. 733. 

1116. Effect of appeal — Whether judgment of 
Court of Arches admissible in action.] — Where a 
suit is removed by appeal from the Consistory Ot. 
to the Ct. of Arches, the judgment of the dt. of 
Arches is not admissible in evidence without 
showing that ct. to be duly in possession of such 
suit by pi^oducing the process of appeal, viz., the 
transcript of tJie praceedings sent from the ct. 
below. — Leake v, Westmeath (Marcjuih) (1811), 
2 Mood. & It. 394, N. P. 

1117. Whether bar to prohibition.] — 

White v. Steele, No. 509, ante. 


Sub-sect. 2. — Provincial Court of Vouic. 

Note. — Cases in respect of the Audience Court of 
York have been omitted as obsolete. 

1118. Chancery Court of York— Power to sit 
outside province.) — A ri^prosentatiou liaviug been 
made against a clerk, i*ector of a parish within the 
County Palatine of Lancaster, in the pi*ovince of 
York, under Public Worship Regulation Act, 
1874 (c. 85), for olTences against sect. 8 of that 
Act committed in tlio parish church, tlio bishop 
of the diocese sent the matter to the Ai'chbishop 
of York, who sent a reqiiisition to Jxiixl IVmzance — 
the judge appointed under the Act, wiio had since 
• the pjissing of the Act become official principal of 
the CJiancery Ct. of York — reepuriug iiim to hear 
A: detennine the matter of the reprcscnLition at 
any place in J London or Westminster, or within tlio 
province of York or diocese of Manchester, os he 
I might deem fit. The judg<j Jieard it at West- 
minster, A: there pronounced judgment, Ac issued 
I a monition ordtTiug th<' clerk to abstain from the 
! practices complained of. The <jlerk liaving dis- 
obeyed tiie monition tlie judge, sitting at West- 
minster, issued an inhibition iniiibiting the clerk 
i for thi*ee montlis Ac Ihereaftcji* until relaxation 
j from performing any service of tlie chiircli within 
' Uie diocese, Ac on bis pfii-sisting in Jiis disobedience, 
j pronounced him conturneeions issued a signiJU 
! cavil under Ecclesiastical (’ourts Act, 1813 (e. 127), 
8. 1. The tenor of the signifieavU was sent by 
mittimus tiio l^etty Bag Office to the Cliaii- 
j cellor of the (Joiiuty i'alatine of Lancaster. In 
jiccordancMj with an order made by the Vice- 
Chancellor of the County Palatine silting at 
Jducfdn’s Inn, a writ de eontumace capiendo was 
is.sued, under which the clerk was aiTesUid by the 
sherill of lioncasliire Ac lodged in J^ncoster Gaol. 

, On a motion for a habeas corpus : — lletd : (1) the 
mattfT H(i htiard before the judge, as olllcial 
principal of the Chancery Ct. of York, Wiis a cause 
cognisable in an ecclesiastical ct. within tlio moan- 
ing of Ecclesiastical Courts Act, 1813 (c. 127), s. i, 
Ac tiie judge had power to pronounce tJie contumacy 
Ac issue the signifieavU under that Act; (2) the 
County Palatine being one of the exempt juris- 
dictions mentioned in 5 Eliz. c. 23, s. 11, the 
procedure required by tliat sect, as to the mittimus 
Ac the issue of the writ de conlumane capiendo was 
api>lif^ble Ac was duly followed ; (3) the mitUmus 
was not one of t-lus writs refewed to in U. S. (J. , 
Ord. 2, r. 8, Ac was properly tested as in the* name 
of the Queen by the Master of the Rolls ; (1) under 
Public Worsliip Rijgulation Act, 1874 (c. 85), s. 9, 
the judge had power not merely to “ hear,” but 
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Sect, 3 . — Provincial and (jcncral coutIh: Sub-aects, 

2 & 3. aSccL 4 : Suh-Hccls, 1 <€* ^.] 

also to hear & determine the matter, & to do all 
the acts which he did at Westminster ; (5) all the 
proceedings wei*e regular & there was no ground 
for a hal)eas corptia. — Grkrn v, I*enzance (liORD) 
(1881), 0 App. Oas. 057 ; 45 L. T. 353 ; 40 J. P. 
115; 30 W. R. 218; snh nom, lie Guebn, 51 
Jj. J. Q. R. 25, II. Ij. ; affg, S. C. auJb noni. Ex p. 
GiiiiKN, 7 il. R. D. 273, G. A. 

AnmdatUtiiM : — Generally, Re!d. Knraglit v. l*oiizaiice (1882), 

7 Ann. (JtiH. 240 ; Noble v. Abler (1880), 11 P. D. 158. 

Menid. The I'ynwald, 11805] P. 142 ; 8wcot t>. Ely, Bp. 

(1002), 86 L. T. 670. 

1119. .] — (1) The judge of the Chan- 

cery (Jt. of York lias pow»jr under Ohui'ch Discipline 
Act, 1840 (c. 80), to make a rule that the hearing 
of cascis in that ct. sliall take place without the 
local limits of the ct. (2) 3 he Chancery Ct. of 
York lias jurisdiction to iieai* a suit against a 
clergyman benellced in the province of York in 
respect of oiTcnces alleged to have, been cominittc^d 
by him without the limits of the province. — JS oule 
V, A] 11 Eli (1880), 11 P. 1). 158. 

1120. .] —Application f(»r the sus- 

pension of a clergyman for clisokiedicnee to a 
monition having been made l.o the (Uiancery Ct. 
of York, the sui'rogate re<*<*ived tin? alVulavits at 
that ct. & simt them up to the judgi*. in liondon, 
who riuul them ^ wroU^ a judgment in London, 
which ho sent down to iluj suirogat-**, with direc- 
tions not to deliver it if the clergyman ajipeared. 
The clergyman did not appe^ar, h the suriY>gatii 
r(!ad the judgment whi<di ordc'rcjd the clergyman’s 
suspension for six months Held ; Gie judgim‘nt 
lijul been pi-onouruteil wit hin tiu; Province of ^'ork 
A- there was no ground for issuing a prohibition. — 
It. r. Penzance (Loud) (1887), 3 T. D, It. 573, 
O. A. 

1121. Power to hear suit in regard to , 

offences committed outside province.)- -Noble r. | 
Ajiiku, No. 1 1 13, wn/c. I 

Jurisdiction to try whether cierk guilty | 

of criminal offence. |—*sVc N(». 1183, jfosf, j 

1122. Order Enforcement — Contempt.] — i 

Gueen V. Penzance (Loud), No. 1118, attic. 


Sub-sect. 3. — (Ujubt of Facui.ties. 
iSVc Notaries. 


Se<t. i.-- judicial committee of privy 

COUNCIL. 

Sub-sect. 1. — In Geneual. 

1123. Judicial Committee is ecclesiastical court 
of appeal.] — (1) The Judicial Committee of the 
Ih’ivy Council is an ecclesiastical ct. of a]>i>eal, 
the. Ct. of (^. B. will not inlerfeiv by a jirohibition 
U» stop ])ixH*e(Hiings in it of whicli it- has legal 
cognistince, on the supposition that it may come 
to an eiTonoous conclusion in point- of law or of 
fact. 


would not justify the ct. in presuming that the 
Judicial Committee would wrongly decide the 
common law question, when sitting upon an appeal 
as the Supreme Ecclesiastical Ct. of the country : 
&> a rule for a prohibition, obtained on that ground, 
was therefore discharged. (4) But, Semble : the 
prohibition would have been granted if it had 
api>eared that the Judicial Committee was pro- 
ceeding beyond its jurisdiction. — Chesterton r. 
Fartar (1838), 7 Ad. & El. 713; 7 L. J. Q. B. 
00; 112 E. H. 038; sub nom. K. v. Privy 
Council Judicial Committee, 3 Nev. &; 
P. K. B. 15; 2 Jur. 391; H\jd> nom. H. v. 
Chesterton, 1 Will. Woll. & II. 19 ; 2 J. P. 
21 . 

AnmAaiimis : — Aa to (1) & (8) Diltd. Wadsworth v. Spain 
(Qiiooii) (1851), 17 Q. B. 215. Refd. Jones v. Johusou 
(1850), 5 Exch. 862. Aa to ( I) Refd. Wadsworth v. Spain 
(Queen) (1851), 17 Q. B. 215. Generally, Mentd. U. v. 
Boole (Virpn. (1H;18), 2 J. 1*. 81 ; Hornchureli r. I’iccott 
(1842), 6 Jur. 608 ; Tozer v. Child (1856), G K. & B. 280. 

1124. Surrogates of Judicial Committee — Powers 
— To order security for costs.) —On a motion for 
security for costs: — Held: tlic Ct. of Surrogates 
of the .Judicial (Jommittc^e of the Privy Council 
is not comiietent to direct security to be given for 
costs. 

1 cannot^ lake iqion myst'lf to grant tlie motion ; 
1 must ix*f(‘r it to tin* J udicial Committee ; it is 
more tlian a sun-ogate can take upon liimself to 
do. 1 sit h(*ri! to exiu*dit-(! pixjceedings, A: 1 could 
not di4ay tiiem on account of a collateral matter 
(Dll. Burnaby).— Fife r. Blunt (1812), 1 NoU?8 
of (’ases, 334; sidjscf/ucnt proceedings (1813), 2 
D. T. O. S. 185, J*. C. 

1126. To amend monition.] — A 

monition l-o carry inlo (‘xccution a judgment of 
the Judicial Committee approved by II.M. in 
(’ouncil was issued against P. Ac JO., tlie ehurch or 
chapel -wardens of St. B., to ix'inove ceiiain orna- 
ments k do otlier iwd-s in tlie chapel of St. B., as 
therein dirt*cted. At the time the monition was 
served on P. Ac E. they liad ceased to he cliapel- 
wardens. Ppon motion by the original pi*o- 
moveiit, B., a new monition was diixxdcHl to bes 
issued address(.‘d to Ac monishing the churcli or 
chapel-wardens, for tlie tiiin* b<*ing, of St. B. by 
j their olliciid designation only, to do the acts 
’ directed by the fomuu* monition. Semble : such 
an application ought not to he niadi* to one of the 
suri-ogates of tlie Privy (Vmneil. 

B., a parishioner, instituted proceedings against 
the incumbent A: chuixdi or cliapel-wardens of 
St. B. for removal of a structure of stone used as 
a f^ommiinion 'I'aiile, A other of the church orna- 
iiients ; uiion which a monition issued monishing 
tlie ehiax’li or cliajiel -wardens to I’emovo such 
stixictuix* of stoni', together with the cross on or 
near the siunc*, A: to piovide instead theivof a 
' flat, movable table of wood ; A: further to remove 
: any cover ugw»d at the ailministration of tlie I^ord’s 
I Supper, worked or embi-oideix'd with lace, or 
; otheiwisc* oriiiunented, A: to provide a fair white 
! linen cloth, without lace or embroidei'y, or other 
1 ornament, to cover the C’omm union Table, at the 
I time of the administration of the lx>rd’s Supper, 

! A: furiher to cause the ten commandments^ be 


(2) A pariy who appeals to the Judicial Com- 
mit te<‘ of the Privy (Council against a deeix'o of lui 
inferior eeclesiastical ct., is not tlu'n^by pix?vented 
fioiii aviplying to the cl., to piohihit the .ludicuvl 
IVunniittee fixmi further proce<‘ding in the suit. 

(3) In a east* wlieiv the tiueslion in dispute in 
the t'celosiast ieal ct. was the oufore<?iuent of the 
pajTiient of a cdiuivh rate ; A: t lie rate appeared 
to Ih>, necortling t<i (he rules of tht* common law, 
bad upon the face of it : — Held : that rircumsUince 


j set up on or against the east side of the cliureh, 

' in compliance with C-anon 82. Tht^ stone table 
' & the ornaments were lemoved. B., afterwards, 
I bixuight in an Act on petition to enfowe the 
j monition, alleging that it was in a gieat part 
I uneomplied uith ; first, that the metal cross had 
I been placed on the sill of the gieat eastern window 
I of the chuieh above the Communion Table ; 

I second, that the table which had been substituted 
for the stone altar W'as not a flat table, but had 



313 


Part IV. —Ecclesiastical Courts. 


an elevation, or super altar ; third, that the U^n 
commandments were not set up on or against the 
east end of the church over the Communion 
Table, but were set up against the walls on each 
side of the chancel screen. In the answer it was 
alleged that the monition had been obeyed ; that 
the cross was disconnected with the Communion 
Table ; that the table was flat, the elevation being 
a movable ledge of wood at the back of the table, 
on which the candlesticks were placed, &, lastly, 
on account of the structui'e of the cliurch the 
congregation would not be able to rearl the com- 
mandments if they were placed over the Com- 
munion Table : — Held : ( 1 ) the monition had been 
substantially complied with, as the metal ci^oss 
was a legal ornament & was not attached to the 
Communion Table, & the wooden ledge on the 
Communion Table' was not a supei'stitious orna- 
ment, or contrai’y to law, & the placing of the 
ten commandments against the walls on each side 
of the chancel screen was fi*om the structui’e of 
the ehuifh a subst^antial compliances with the 
monition, Ac was not an evasion tliercof ; (2) Jh, 
w’hen the monition was served, was a ])arishion(‘r, 
but at tJi(i time he moved for the enforcement of 
the nciw monition had cisjised to be so. Jn the 
cii*cuinstances, & by consent, B. was pennitted 
to be heard upon the petition. — IjinoKU. v. Bkai. 
(1800), 11 Moo. P. i\ i\ 1 ; 2 L. T. 218 ; 21 J. P. 
788 ; 8 W. R. 509 ; 15 E. R. 20(J, P. C. 

AnnotaJtums : — Jh to (1) Conid. lUtchliuTH r. C<>r(liiigli*y 
(1808), L. II. 3 A. & K. 113 ; lloytl r. PhillimttH (1874). 
li. 11. 4 A. & K. 207. Ezpld. ft F<^d. Diiixt r. MastisrH 
(1870), 1 V. 1). 373. Conid. W'liiiblcdon (Vicar & Ohurch- 
wardoiiH) v. Kdc*n, Tie St. Mark’H, Wimbledon, 110081 1*. 
107. Refd. Marlin v. Maekonochie. Flaniank r. SinipNon 
(1808), L. 11. 2 A. & E. IIC; St OiicH’H, (Vipplcffatc 
(liH)l). 17 T. L. il. 072 ; St. Androw’H, llaverntock Hill I 
(1900). 2r) T. L. H. 408. As to (2) Conid. r. l{idK<lalc i 
(1873), 37 .1. 1*. 804 ; Lee r. Faw? (1871), L. H. 0 P. (i. 38. 
Mid. Elpliiiistonc V. I'urcbuH (1870), L. 11. 3 1\ (.'. 245. 

1126. Appeal from interlocutory judgment — 
Whether party bound to appeal.)— Jones v. 
(jOUoh, No. 272, c/f/le, 

1127. Effect of appealing— On right of appellant 
to apply for prohibition to Judicial Committee.] - 

ChESTKUTON V. EAULAlt, No. 1122, 


SiJli-sECT. 2.-~“ J fuisDirrioN. 

Note. — (Uihch in reference to the (Umrt of Detef/ates 
have been included here^ as that court waft suitersedcd 
by the Judicial Committee of the Privy (Unincit 
under Privy Council AppeaU Ac/, 1822 (V. 92). 

1128. When appeal lies.] — iloLbiNCiwoicrji’s 
Case (1597), 1 Co. Inst. 211. 

Annotniion .— Rcfd. Kxetor. Bp. v. FuHt &; Canterbury 
Archbp. (18.J0), 14 Jiir. 870. 

1129. .] — Uaveh r. Thouol (1(328), Litt. 

228; 124E. R.221. 

Amutffitum :—ConMd. lie Ciorhani v. Exeter, Bp. (IS.VO, 
5 Exch. 030. 

1130. .]— Haveiw r. Loni>on (Bp.) (1979), 

Return of appeal before the High tViuii of l>ele- 
gates, p. 21, No. (39 (Parliamentary Papers, 199, 
AprU 3, 1808, cited 2 Q. B. at pp. 9, 27. 

Annotatum : — CoDfd. Boyd r. PliillpottH (1874), L. 11. 4 

A. & E. 207. 

1131. Matter touching Crown.] — R. r. 

Elbow (1(390), ciUnl 10 C. B. at p. 112; 128 

E. R. 00. 

Anntitation : — Consd. lie (Sorhani r. Exeter, Bp., hJx j). 
Exeter, Bp. (1850), 10 C. B. 102.. 

^ 1132. .]— By 21 Hen. 8, c. 12, ss. 2, 

5, 6, 7, 8, all causes within the spiritual jurisdiction, 


relating to wills, to matrimony & divorce, & to 
tithes, oblations, & obventions, were to be deter- 
mined ill the King’s cts. ; ft. where, in such cases, 
the appeal used to be made to the see of Rome, it 
was thenccforwai’d to be carried from the arch- 
deacon’s ct., if commenced thewin, to the bishop’s 
ct., & fioiii the bishop’s ct. to that of the arch- 
bishop, whose decision was to be final. By sect. 9, 
in case any such cause should touch the King, the 
appeal fi-om any of the said cts. was to be made 
to the upper house' of convocathm for the province. 
By 25 lien. 8, c. 19, ss. 2, 4, no appeal was to bo 
made to Rome in any cause arising within this 
i*ealm ; but all appeals werii to b(j made in the 
manner limited by 21 Hen. 8, e. 12, for causes of 
matrimony, tithes, oblations, etc. An ulterior 
appeal was given, for lack of jusiiei^ in the Arch- 
; bishop’s cts., to the King in (Hianc<*ry ; on 
! such ap])ca1, a commission uiuh^r the great seal 
I was to issue to such persons as the King sluuild 
; name, to hear such appeal. The Judicial (kmi- 
I miltiHJ of the Privy ( Council was substituted fi»r 
! such commission, by Privy (‘ouncil Appeals A(d., 
1822 (c. 92), s. 2, Judiiaal (3oinmit.k*e Act, 182J3 
(c. 41), H. 2: — Held: if tlie (k’own pi’csc'iiied a 
clerk to a vicaragt^ in its gift, ifc th(^ ordinary 
refusi’d to admit him, on the ground that he 
maintained unsound doctrines on a dnptex 
qtwrela bi’ought in t<h<’ Andibisliop’s ct/., tlie judge, 
for the same reason, pronounced si'iitcmcc^ con- 
fii’niing such rcfus/il to admit, the* appc'al lay to 
j the Judicial Committee of the J’rivy Couruul, 

I not to the upper liouse of convocation . — Pe 
I CoBJiAM r. Exeteb (Ui*.), Kx p. Exeteb. (Bp.) 
(1850), 10 C. B. 102; 19 E. J. C. P. 200; 15 
J.. T. O. S. 250; 11 Jur. 522; 128 E. R. 41 ; 
previous proceedinys, 15 (^. B. 52 ; sidtserptenl 
proeeedinys^ 5 Ex(di. 020. 

I Aniutfttthm : Reid. Ur Bariiani, h\r p, Wet iK-ivll (1852), 

I *20 Ji. T. (). S. 241. 

' 1133. Decision of Archbishop -Revocation 

; of curate’s licence.] —No ap{)ea1 Ih's to Her 
; Majest y in (/ouncil iindi'r 2 A& 2 Will. IV., e. 92 ; A& 
2 iV: I Will. IV., 41, from a decision (d the Arch- 
bishop of (JaiiUirhury, e’on firming tli<‘ relocation 
of the; lie’e’ne’e of a st.jp<;iieiiary curate’, under the 
pre>visiemK of 1 A:. 2 Viet., 100. 
j In an ex parle appJie’atieui by J*. feir l<;ave to 
; a.ppe;a.l (/e) the (jue’cii in (V)une;il, frean a seinlences 
, of tlie* Are-libishop of <^aiite;rhury confirming the; 
rcvoeal-iem by the* Bishe>p of liOtielon of P.’s 
lieu’iKM; as an assisteint stipendiary curates in a 
cliurcdi in tJie Diocese; c>f liondon, an appe.’al was 
adniiite’d ; hut the; (]ue;stiejn as 1/0 tlie; compf;tency 
of the; appe;al was ifsea’ved Ac, ufion prote’st by the 
Bi.slie>p, tlie right of appeal ultiniatf;ly decide*d 
against.- l^iULE P. London (Bp.) (18(31), 14 Meio. 
B. (5. C. 202 ; Brejel. & E. 17(3 ; 1 L. T. 224 ; 25 
J. P. 288 ; 7 Jur. N. H. 217 ; 9 W. R. 485 ; 15 
L. IL 201, P. C. ; previous proeeedinas (1859), 5 
Jur. N. H. 522. 

Annolnfnms : -Mentd. It. v. Bp. (1859), fi Jur. 

N. H. 120 : Duvey w. Hiiulc, 11901 J P. 95. 

1134. ■ “ Refusal to cite bishop for 

ecclesiastical olTences.) —Tlie Arehbishejp has juris- 
eliciion to eit-e a bishop for ecclesiastical olTe;nccs, 
A: an apiK’al lies to Jle;r Majesty in Council fwirn 
ids refusal to excrcisf; such jiu’isdiction . — Px p. 
Bead (1888), 12 P. D. 221 ; 58 Ji. J. P. (J. 22 ; 
stilt nom. Read r. Cantkiibuky (Aiioiibp.), 59 
L. T. 909 ; 4 T. I.. R. 741, 1\ C. 

1135. Power of Judicial committee to Judge 
whether departure from authorised form of service 
Important or trivial.] — Mautin v . MAOKONtnaiiK, 
No. 2918, posL 

Secj generally. Courts, Vol. XVI., pp. 121c/ seg. 
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Sect, 4. — Judicial committee of privy council: Sub^ 
sect, 3.] 

Sub-sect. 3. — ^Piiactice and Piiocedurb. 

See, generally, "OouRTB, Vol. XVI., pp. 137 et aeq. 

1186. Preparation of record — Addition of further 
articles — Pending appeal.] — (1 ) After the institution 
of an appeal from the Arches Ot., in a suit against 
a clergyman, for adultery, fornication or incon- 
tinence, this ct. refused to receive additional arts, 
charging acts of adultery, alleged to have been 
committed subsequently to the close of the case 
in the Arches Ct., or to examine, viva voce, the 
witnesses examined in the ct. below, upon the 
allegation that they had been tampered with 
previous to their examination. 

(2) We cannot in a criminal case draw a dis- 
tinction between accusations not proved & 
accusations disproved, or suffer any prejudice to 
1 ‘cmain on our mind in examining the remain^ 
charge from the recollection of those charges which 
we have on mature deliberation reje<^tcd ; still less 
can wo Builer any reference to those rejected 
charges to influence our belief of the rest (Loiti> 
JJjfcouaiiAM). — C raig v, Pahnet.t. (1840), 6 Moo. 
P. C. C. 440 ; Brod. & F. 50 ; 0 Notes of Cases, 
082 ; 14 1j. T. O. S. 21 ; 13 Jur. 217 ; 13 E. K. 
750. 

AmwUUum : — Meotd. Bcrncy v. Norwich, Bi». (18C7), ao 

L. J. Eccl. 10. 

1137. Appeal from order directing reforma- 

tion of articles —Actual reformation required to 
appear on face of order.] — H uki’pard v. BENNEi'^r 
(Hecgnd Appeal), No. 2087, poal. 

1138. Parties — Death of party pending appeal— 
Substitution of party & order of revivor.] — In a 

suit insUt/uUd under C'liurcli Discipline Act, 1840 
(c. 80), against a clerk in lioly orders, a minister 
of a cJiapcl without a district, by Lcttei’s of 
BeCjuest/, IJie i)ronioif!r biding a parishioner of the 
parish within which tJio ciiapel was situated, for 
tifTeiices against tln^ laws (ecclesiastical by the use 
of CHTlain rifi<*H & cei*(*nionieH set forth in the 
AHich's exliibiU'd ; sen1(‘nco w'fis pronounced by 
the Angles Ct. against> him upon some, but n(>t 
on nil, of the Articles. 3'ho piDmoter of tlie suit 
ap] scaled fiimi such Hc*ntenco to the Queen in 
Council, but, after inhibition & citation had 
issuc'd, di(*d. On a motion for th<^ substitution of 
another parishioner as promoter of the appeal, 
>vho was not authorised by the ordinary, or 
connected with the original pi*omoter, & had no 
Iiemonal or pecuniary, interest in the subject- 
matter of th(‘ suit : — IMd : tliough the suit, as a 
criminal suit-, had deU'iininecl by the death of the 
original i)romoter, yet, having w^gaid to Uio ancient 
practice of the Ct. of Dolegatt's in such cases, & 
the peculiar circumstance's of the suit, it was the 
dut y of the (H-. of AppeiU not to permit its abaie- 
ment> but to allow a proper person to be sub- 
stituted in the place of deceased ai»plt. & to revive 
the appeal. 

Scvihle : it is not. necessary, in such circum- 
stances, that/ the pioiiosed substituted piomoier 
sliould be clothed with the character of one 
executing the olWce of judge at the instance of the 
bishop, whoso permission ciiunot be demanded 
ex debiio juatitiae, 

Qu, : whether it is reciuisite, on a motion for 
the appoint immt of a new promoter in an appeal 
und«»r sect. Id of the above Act, that an ari'hbishop, 
or bishop, being a. Privy Councillor, should be 
present to lender the Judicial Committee com- 
petent. to entert^un the motion. — Elph instone r. 
Purchas (1870), li. B. 3 P. C. 245; 7 Moo. 
P. C. C. N. S. 17 ; 30 L. J. Eccl. 124 ; 23 L. T. 


286 ; 34 J. P. 820 ; 17 E. R. 7 ; aub now. Ex p. 

HEBBEBT, ELPHINSTONE V. PURCHAS, 18 W. B. 
1073 ; aub nom. Hebbebt v. Pubchas, Bro. Ecc. 
Bep. 200 ; aubaequent proceedinga, aub nom. 
Hebbebt v. Pubchas (1871), L. R. 3 P. 0. 605. 
P C 

Armoiationa : — Conid. R. v. Orford, ®P*-tl879), 4 Q. B. D. 

625. Bald. Ex p. Edwards (1873), 29 L. T. 629. 

1189. Hearing— What evidence admissible— Vlvft 
voce e xaminat ion of Witnesses examined in lower 
court — ^Allegation that witnesses tampered with.] — 
Cbaig V. Fabnell, No. 1130, ante. 

1140. Re-trial.] — (1) On l^ve to appeal 

being granted to a deft, a retrial before the 
Judicial Ck>mmitteo was ordered, upon the groimd 
that an important Sc damaging piece of docun^n- 
tary evidence was produced only while deft, s 
counsel was making his final address to the ct., 
BO that no opportunity was given to deft, or his 
advisers to consider the eHect of the document 
or to examine it critically. 

(2) Under Clergy Discipline Act, 1892 (c. 32), 
s. 2 (c), the assessors occupy a position in deciding 
(piestions of fact which is not that ordinarily held 
by assessors & is more closely analogous to that 
ordinarily occupied by a full member of the ct., 
or, in some respects, by a jury (Lord Birken- 
head, O.). — ^A\^akefoiid V. Lincoln (Bp.), [1021J 
1 A. C. 813 ; 00 L. J. P. C. 174 ; 125 L. T. 613 ; 
05 Sol. Jo. 532, P. C. 

1141. Powers of court — To retain suit.] — 

Head v, Sanders, No. 16 J 2, poat, 

1142. .] — VoYSEY V. Noble, 

Noble v. Voysey, No. 2688, post, 

1143. ,] — Martin v. Mac- 

KONOCUIE, No. J587, poat. 

1144. To consider Interlocutory judg- 

ment — No appeal from Judgment.] — ^^VlLLIAMS r. 
Saj^ikbury (Bp.), No. 1392, poat. 

Proceedings in regard to offences 

In respect of doctrine.] — Sec Part V., Sect. 13, sub- 
sect. J, 

1145. Judgment — Whether binding — On Judicial 
Committee.] — (1) Altliougli the judgment of the 
Judicial CommiiUic on appeal from the Arches 
CH/. is linal micr parica, yet the praccedings being 
penal in their consequences, their lordships w'ili 
in some eii'cumstances entertain an appeal inter 
alioa involving questions alwiody decidcMl. 

(2) Scmhlc : in pi'oceedings under Public Wor- 
ship Begulation Act , 1874 (c. 85), where the only 
objection to an ornament in a cliurch is, that it 
lias been siit up without a faculty, the ct. w’ill, 
before pi'onouncing judgment, give the person 
charged an opportunity of applying for a faculty. 

(3) Api)lt. was declared by an order of the judge 
of the Arclies Ct. of Canterbury to have offended 
against the laws t'CclesiasUcal, in respect of the 
four following maiteis ; First, tiic wearing during 
the service of tlie lioly Communion of vestments 
known as an alb & a chasuble ; secondly, the 
saying the pray(*r of consecration in the st'rvice 
of the Holy Communion while standing at the 
middle of the west side of the Conununion Table, 
in such wise that the people could not see applt. 
break the bread or take the cup into liis band ; 
thirty, the use iu the service of the Holy Com- 
munion of w’afer bread or wafers, to wit, bread or 
flour made in the form of circular wafers instead 
of bread such as is usual to bt* eaten ; fourthly, the 
placing & unlawfully rt'tainiiig a cioicifix on the 
top of the screen separating the chancel of the 
church from the body or nave. Upon appeal to 
the Judicial I'ommittee : — HeUl : with regard to 
the first charge, the judgment of the ct, below 
must be affirmed. 
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(4) Act of Supremacy, 1558 (c. 2), s. 25, must 
be read together with the order made thereunder 
by the Advertisements of the Queen in 156G, &, 
the law so understood acted upon & enfoi-ced from 
1560 to 1062, excepting a brief interval, cannot be 
repealed without a distinct & repealing enactment 
or an enactment inconsistent &> irreconcilable 
therewith. The liubric Note of 1662 could not & 
did not purport to repeal the law &> all that had 
been done under it, while Act of Uniformity, 1062 
(c. 4), s. 24, expressly confirms the Act of 
Supremacy, 1558 (c. 2) ; nor is the rubric incon- 
sistent with sect. 25 of the latter Act read as if the 
order made thertmnder had been inserted therein : 
— Held : (5) with regard to the second charge, a 
penal charge was not established against applt. 
merely by proof that he stood while saying the 
prayer of consecratioTi at the west side of the 
communion table, without fmther evidence that 
the people could not see him break the bread or 
take the cup into Ids hand. 

(0) The minister during the i)rayer of consecra- 
tion should so stand that he may in good faith 
enable the communicants present, or the bulk of 
them, being proiierly placed, to se(^ if they wish it 
thc‘ breaking of the bread & the pcrfonnancc of 
other manu^ acts mentioned in the rubric. 

Held: (7) with regard to the tim'd charge, if 
it had been averred & proved that the wafer, 
properly so-called, had been used by ai)i>lt., it 
would have been illegal ; but ui)on avernumt & 
proof to the effect that “ bread made in the form 
of circular wafers instead of bread such as is usual 
to be eaten,” affecting the shape & not the com- 
position of the substance employed, a))plt. was 
entitled to the benefit of the ambiguity in the form 
of the charge. 

Held : (8) with regard to tJic fourth charge, in 
the absence of a proper facidty the crucifix was 
utdawfuUy set up & retained. No such faculty 
ought to be granttid &• the crucifix was ordered to 
be removed. — U idsdalio r. (JurTON (1877), 2 
P. D. 276 ; 46 L. J. P. C^. 27 ; 26 L. T. 865 ; 42 
J. P. 148, P. C. ; varyinfi S. (’. suh nom. C^LiFroN v. 
lllDSDALE (1876), 1 P. 1). 216. 

AnnntalUms .-—As to (I) Apld. Tooth v. Power. 11891] A. C. 
284. Folld. Head v. Liucoln. Bp.. 11892] A. C. SM. As to 
(3) Contd. Re liobiiiHon, W^i^rht v. Tuifwoll, 118971 1 t9». 
85. Retd. Hoywood V. MaiichoHter, Bp. (1884), 12 O. B. J>. 
404 ; Re St. Paul’s. (Carlisle. 11919] 1*. 134 ; (lon*--Bontli 
V. ManchcHtAsr, Bp.. 11920] 2 K. B. 412. As to (5) Consd. 

K. r. Liuoolii. Bp. 11892] A. C. 614. As to (ti) FoUd. 

Sarjeant r. Dale (1879). 43 J. P. 220. As to (7) FoUd. 

Sarjeaut v. Dale (1870). 43 J. 1*. 220. As to (8) Distd. 

Combo r. Edward (1877), 2 P. D. 354 ; IlufrhoH r. 
Edwards (1877), 2 P. D. 361. Apld. Re St. Lawrenoe, 
l*ittiiiKton (1880), 5 D. 1.31. FoUd. St. Juhu tiio 
BaptlHt, Timberhlll (Vicar, etc.) i>. llocU^rs, c;t<\, of Sarm*. 
11895] P.71. Diltd. Barahaiii, Suffolk (Hector, cto.) r. 
PariHhiunen) of Same. [1896] P. 256. Distd. Croat Bard- j 
held (Vicar) o. All Having InterCHt, 11897] 1*. 185. FoUd. i 
lliobmond (Vicar) tSc St. MatthiaH. Richmond (C^bupol- | 
wardonH) v. All Persons Having Interest, oto., 11897] l\ { 
70 ; Re St. Anselm, Pinner, 11901] 1\ 202 : Paignton 
(Vicar) V. All Having Interest. 11905] P. Ill ; St. John 
tho Evangelist, Clevedon (Vicar & (Jhurch wardens) v. | 
All Having Interest, 11009] P. 6 ; Bt. Paul, Bow l7ominon 
(Vicar & (’hurcli wardens) u. Inhabitants of Same, 11909] | 
P. 245 : Re Toiibury Parish Church (1919), 36 T. L. 11. 
188. Consd. Re St. Luke’s, .Southport (1920), 36 T. L. U. 
733. Bifd. Allcroft v. London, Bp. He Bt. Paul'K (Dean He j 
(Jhaptor), Lighten v. London, Bp. He St. Paul’s (Dean He , 
Chapter) (1891), 61 L. J. Q. B. 62 ; St. Jolm. Pondlebury 
(Vicar, etc.) v. I’arishionorH of Same, 11896] P. 178 ; St. I 
Paul, Bow Common (1912), 28 T. L. R. 584. Oencrallv, \ 
Held. Hudson v. Tooth (1877), 2 V, D. 125 ; Re Ht. Mark’s, : 
Morylobono Rd., St. Mark’s (Vicar) v. St. Mark’s l^arlsli- 
loncrs, 11898] P. 114; Davey r. lliiide, 11901] P. 95; > 
Davey r. Hinde, (19031 P. 221 ; Markham r. Shirelmiok | 
Overseers, (1906J P. 239 ; Rc (Jhrist (Jliiirch, Ealing, 
11906] 1*. 289. Mantd. Howard v. BodingLon (1877), 

2 P. D. 203 ; Combe r. Do La Bere (1881), 0 P. D. 157 ; j 
TheVeraCroa(No.2)(1884).9P. D.9G; Fowke u. Bering- 
tan, [1914] 2 Ch. 308. 

1146. .] — (1) Where it b im- ' 


portant to ascertain ancient facts of a public 
nature, the law permits liistorical works to bo 
rofernnl to as evidence thereof. 

(2) Tho rule of finality applicable to decisions 
of the l*rivy (k>uncil in relation to rights of pro- 
perty is not equally binding as regards decisions 
which rolatc to ritual & ecclesiastical practice & 
depend to some extent upon tho accmacy of 
historical investigation. 

(3) Although tlio mixing of wine with water in 
& iis part, of the (Communion service is against tho 
law of tho Church, yet the use of a cup mixed 
befowjhand did not constitute an ecclesiastical 
offence. 

(4) The choir’s singing of tho hymn “ Agmui 
Dei ” before & during the reception of the elements 
was not illegal. 

(5) The priest’s standing at tho nortln'rii end 
of the west side of the table during tlie whole of 
that piu*t of the (’ommunion service which iutcji*- 
voncs between its coimnencement & the ordering 
of tliG bread &• wine before the Prayer of C’onse- 
cration w'os not illegal. 

(6) Tho act of washing out the sacred vessels 
used at the celebration of the? Holy Communion 
with water, & of drinking sucli water in church 
after tho benediction is pronounced, is not an 
additional & unlawful ceremony. 

(7) It being admitted that two caudles, not 
required for tlio purpose of giving liglit, W(‘re 
alight throughout the celebration on the Holy 
Table without objection on tho part of iH'sp., who 
was ofliciating as bishop, but there being no 
evidence cither of a ceremonial use of the lights, 
or that resp. had introduced them as unlawful 
ornaments : — Held : resp. was not responsibhj 
therefor, &. his making no objection therc'to was 
not an ecclesiastical offenc(;. 

(8) Whero promoters had ('sf-ablished the com- 
mission of an ecclesiastical otTcruje, they wer»» not 
entitled as of right to a monition ; but tho arch- 
t)ishop was entitled, on being Hatislhid iJiat the 
offence would not bo repeated, to accept the 
assurance of future submission.— Head v. JiiNr'OLN 
(111*.), 1 18621 A. (]. 644 ; 62 L. J. V. 1 ; 67 L. T. 
128 ; 56 J. P. 725 ; 8 T. L. H. 763, P. (!. 
AnrufUdUms :-—As to (J) Conid. Fawko v. Bi^rliiffhm, [19141 

2 Cli. 308. ReM. AHHhotaii-SiiilMi v. Owim (1905), 94 
L. T. 42 ; Cojiniumwfulth Slilpi»lii>f BfproH<*nta1-lvn i>. 
iViiiuHiilar He Drlnital Bn*iif'li .Siirvlco, 11923] A. <J. 191. 
Ah to (5) Reid. VVImlili^doii (Vicar & CJhurrliwarflcuH) v, 
E«lcii, Rr .SI. Mark’H, Wliiil>l<Mlori, |I!MI8J P. 167 ; Hmitlort 
PariHh f^lmrch (1912), 28 T. L. R. 438. As to (7) Ooilld. 
.s(,. Paul, (Jaiiidcn .Siiiiurc (1897), 14 3’. L. R. 150. Refd. 
WlniMc.loii (Viuar He ( OmrchwanltwiK) v. Eclori, Re Ht. 
Mark’H. Wliiihlodon, |IJM)8i P. 167 ; (ioro-Buoih e. 
Man<!linHtor, Bp., 119*20] 2 K. B. 412. 

1147, On courts of common law.] — 

3’he i>at.ron of a bencdice presenti'.d a clc;rk U) the 
bishop for institution. The bishop having been 
informed that the clerk in his former idiurch 
habitually practised the rewTvation of tho sacra- 
ment, the ceremonial usfi of incensci, the use of 
candles on ^ above the communion table not 
required for light, iSe the wciaring of certain 
cucharisiic vestments, iiKpiired of liim whether 
that was the fact, Ac on liis admitting that it was 
required him to undertake to discontinue those 
practices. The clerk, who denied the illegality 
of tho practices, declined to give that undertaking, 
but expressed his willingintiw to subscribe the 
declaration of oasemt sot out in Clerical Hubscrip- 
iion Act, 1865 (c. 122). The bishop refused to 
instil life him. In an action of qwire impedit : — 
Held : ( 1 ) the bishop was entitled to intierrogaie 
the clerk os to his practices & to require him to 
discontinue them if they were illegal ; (2) the ct. 
had jurisdiction to determine the legality of those 
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Sect, 4. — Judicial commUtee of privy council : Sub- 
aect, 3, Sects, 5 6 ; Sub-sccUt, 1 2, A.^ 

practices, & it wa« not necessary to send the matter 
to the Archbishop for trial & certificate ; (3) the 
first tliree of these practices were illegal ; (4) the 
clerk having refused to <Uscontinue them wa« not 
a fit person & the bishop was consequently 
justified in his refusal to institute him. 

(5) It is established law that a presentation need 
not be by deed ; a letter fulfilling the requisites 
will sufYice (Lord Coleridge, J.). 

(0) Apart from the question whether in a suit 
of (jfuare impedit this ct. of common law is irre- 
vocably bound by those decisions of the Privy 
Council, which, although of course great weight 
should be attached to them, I am not prepared to 
concede, the fact that the Judicial C^ommittee 
docs not think itself bound by its own decisions 
show that neither am I bound 
by them, although, as 1 have said, great weight 
must attach to its authority (Lord (Coleridge, J.). 
— OoKE-lioOTIl V, Manchkhter (Bi*.), (19201 2 

30 J . L. 11. 404 ; on ajqfcal, 89 L. J. K. 13. 1128, 

U. A. 

7m 77 "7*1 — J irnaMKNiY*. 

1148. Re-hearing — Whether ordered — By man- 

daniiis.J--( 1 ) Where a cause has been brouglit 
before the Judicial Committee of the Privy 
Council on appeal from the CJt. of Artihes, & the 
Judicuu (Committee lias decided in favour of the 
appeal, at the same time ixitaining the principal 
cause, & ordering the unsuccessful party to 
appear absolutely, subject to the aprirobation of 
the King in Council, which appi-obat. jn has been 
aiteiwards given, this ct. cannot, on a suggestion 
of crnir in the. deidsion, issue a mandamuH io the 
1 riyy (louncil to receive a petition for a rehearing 
of iJie ap))eal. 

(2) The only instiuicos in which the temporal 
cts. can interfere to jirohibii any particular pro- 
ct^eciing in an ecclesiastical suit are those in which 
something is <lono contrary to the general law of 
the land, or mnnifestly out of the jurisdiction of 
the vl- hxp, Smyth (1835), 3 Ad. & Kl. 719; 
1 liar. & W. 128, 4 17 ; 4 Nev. & M. K. B. 582 
5 Nev. M. K. B. 145 ; 111 E. H, 587. 

‘rr'lf JWd. 11. r., Cttiitcrbiiry. Archbii. 

K lov { Apld. Kjt p. story (18;>2), 

^ r. KilwanlH (1S78), ;» P. D. 

1(M. Retd. Uaekluim i'. IMuok (IHIU). 11 Jur. :e2r> ; 

ooiLii Lpmlon Diuceso (*hun- 

JfijM Howard r. GoHHot 

I'utK.’s.!" ({i<«3), ia'l:. 3%?TivI. 1’®"“"“’“*' 

, . — : •] — Afior judKmont had been 

dehvewd by the .liidu bd doinmitti'e in UehhfH v. 
/ urchait^ No. 1 138, ante, but before their I’cpoi’t 
Ac ivcomm(‘ndation had been pi-esented, or anv 
ordt*p made tlieivon by Her Majesty in Oouncii, 
resp. preseiit^^d two petitions addi-osscnl to Her 
Majesty m ('ouncil, stating that the appeal hiul 
been made ex parte by ivason of Ids want of 
pecunjar>' means to employ eounstd, & his own 
inability to ai*gue the case ; & that, as he alleged, 
the judgment of. the Judieial Committee in the 
appem was at variance with fomier decisions of 
the Judicial <?ommittee ; he prayed for a re- 
hearing of the appeal, A: that no nmort or ri'com- 
meiidation iniglit be maile thenon to Her Majesty 
until sueh iv-hoaring hot! bt'en had. Both i>oti- 
tions having been specially n^ferred by Her 
Majesty to the Judieial CUunmitteo, their lonl- 
ships, after hearing counsel, declined to entertain 
the matter of the petitions, or to allow' any doubt 
to be tliruwu on the finality of the decisions of the 


Judicial Committee ; & dismissed the petitions 
with costs. — Herbert v. Purchas (1871), L. R. 
3 P. O. 694 ; 7 Moo. P. O. C. N. S. 551 ; Bro. Ecc. 
Rep. 162 ; 40 L. J. Eccl. 55 ; 17 E. R. 208, P. C. ; 
subsequent proceedings^ Herbert v. Purchas 
(1872), L. R. 4 P. C. 301, P. 0* 

Annaiationa : — Befd. Venkata Narotiimha Appa Row v. 
Court of Wards, Voukata Ramalakshmi Gam v. Oopala 
Appa Row, Ex p. Gopala Appa Row (1886). 11 App. Cas. 
660 ; L. C. C. r. Dundas. [1004] P. 1. 


Sectt. 5.— court under BENEFICES ACT, 1898. 

1160. Functions of Judge & Archbishop.] — (1) In 

an appeal under Benedees Act, 1898 (c. 48), 
against the inhibition by the bishop of the diocese 
of an incumbent of a parish in the diocese as to 
whom the majority of a commission under the 
Pluralities Acte &, the above Act has reported that 
the ecclesiastical duties of the beneflee had been 
inadequately performed owing to the negligence 
of the incumbent & against the apiiointment by 
the bishop of a cui*ato to perform the duties of the 
benefice, applt. begins. 

(2) I’lie incunibent of a parish church was in- 
hibited by the bishop of the diocese, in which the 
parish chiii*cli was situate, from performing until 
fuiHier ncitice any of the ecclesiastical duties of 
the benefice after the majority of the comrs. 
appointed on a r'ommission issued under the 
1‘JuraJities Acte A: Benefices Act, 1898 (c. 48), had 
repoited that tlie ecclesiastical duties of the 
benefice had been inadequately perfonned, & that 
that was due to the negligence of the incumbent* 
U'he bishop further appointed a curate to porfomi 
the duties of the benefice. Against the inliibition 
A: against tlie i>rder of the bishop so appointing a 
I curate applt. appealed to this ct. '^Plic appeal 
I lieard before* the AiTlibishop of (Canterbury, 
within w'iioscY province was the diocese of the 
bishop by w'hom the inhibitiiin had been issued, Ai 
IxiKD (■OLEiiiDGK, J., the judgo appointed to be 
judge of the ct. constituted under the Benefices 
Act, 1898 (c. 48); As after witnesses had been 
examined orally on behalf of applt. As of resp., the 
I bishop of the dioeese, the judge, afti*r observing 
I that lie was the sole judge of law At fact, A: in dis- 
charging the function laid upon liim had to find 
{ w'hether As in wdiat ivspect applt. had been negli- 
, gent by causing the ecclesiastical duties of the 
benefice to be inadequately pei*formed, whilst the 
; Archbishop had to det<*rmine whether or not, 

' having regard to the findings of the judge, applt. 
j should be inliibited As whether a curate should or 
j should not have been appointed, decided that applt. 

; had Wen negligent in the peHoimanco of the 
I ecclesiastical iluties of the benefice, comprising in 
! tliose w'ords the obsc'i-vance of the piomiscs as to 
; conduct wiiich applt. had solemnly made at his 
I ordination in the follow'ing mattei*s : i.c. that he 
j had grossly abused the legitimate use of the pulpit 
j by, in bis sermons, denouncing persons by name 
i &■ holding them up to the ridicule, contempt & 

‘ opprobrium of the congrt*gation ; had habitually 
used foul language in the parish ; liad been proved 
in several instances to have so conducted himself 
w'itli lntemi>erate language A: violent A: threatening 
geBtui*es as caleulated to undermine the whole 
infiueuce which any person in Holy Orders should 
wield ; had been convicted of on assault. 
Tliereupon the Archbishop in his discretion pro- 
nounced that the ap|)ointment of the curate had 
been rightly made & that applt. should be in- 
bibitod from the performance until further notice 
of all the ecclesiastical duties of the benefice. 
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(3) It is not necessary to render a report of the 
majority of the comrs. on a commission under 
Pluralities Acts & Benefices Act, 181)8 (c. 48), 
vcdid that the draft report should have been sub- 
mitted to those comrs. in the minority who dissent 
from the conclusion come to by the majority of 
the comrs. Any objection founded on the draft 
report not having been sent to aU the? comm, is a 
formal objection within Benefices Kules, 1809, 
r. 43, & is therefore bad. 

(4) Observations as to the proper course to be 
taken where a minority of the comrs. on a com- 
mission under Pluralities Act, 1838 (c. 10(i), 
dissents from the majority of the comrs. — K kje 
V. Oxford (Bp.), [1917] P. 181 ; 117 L. T. 383; 
33 T. L. R. 421. 

1151. Practice & procedure — Who begins.] — 
Rice v. Oxford (Bp.), No. 1150, avie. 

1162. Evidence — Oral evidence.] — Rice v, 

Oxford (Bp.), No. 1160, mite. 

1153. Objection that report not sent to 

dissenting commissioner — Formal objection — Bene- 
fices Rules, 1899, r. 43 .] — Rice v, Oxford (Bp.), 
No. 1 150, mite. 


Sect. 0.— JURISDICTION. 

Sub-sect. 1. — In General. 

1154. How controlled by courts of law.] — 

St. Balaunce’s Parish (<ase (1019), Palm. 50; 
81 K. R. 973. 

^Unutiation Ex p. Tltchiiiarsh ( 1815 ). 9 Jur. 159 . 

1165. .] ■ — Qu. : whether Ecclesiastical 

Courts Act, 1813 (c. 127), s. 7, which gives ijower 
to justices to enfoi*ce the payment of a sum not 
exceeding £10 due upon a church rate, where 
neither the validity of the rate nor the liability of 
the paity has betm questioned, takes away the 
jurisdiction of the ecclesiastical (‘t. in such cas('s. 

But, assuming that it does, it seems that it is 
still competent to institute a suit in that ct. for 
payment of a sum under £10 due upon a (diuHdi 
rat<», because, until deft, has a[)peared in such a 
suit, therc‘ may b(' no means of knowing wdiethor 
the validity or liability is in dispute or not. 
Therc‘forc*, wIkiii? a HujnifivavU^ as recited in the 
return to a writ of hahettM corum^ stated that 
piisfiner had been pronounced guilty of contumacy, 
for non-payin('nt of a sum of £2 5.'#. to certain 
churchwardens, with their costs of suit, piimiuant 
to a monition duly issued in a ceitain cause of 
subtraction of chui*ch rate, tlie proceedings 
wherein were carried on in pain of the contumacy 
of prisoner, wdio, though duly cited with the usual 
intimation, hati not appeared, an objection, that 
the cause was not sufliciently described, for u'ant 
of an avc*rment that the validity of the rak? or the 
liability of the paiiy was in dispute, was overruled. 

Thi; objtict of the control whicii this ct. has ov(*r 
the ecclesiastical cts. by means of the writ of 
haiteas corptis is to keep those cts. within the juris- 
diction which the law has as.signed to them, A not 
to correct any error into which they may fall in 
the exercise of it; &, therefore, objections kiken 
to a aiffnifieavit upon the ground that it did not 
sufficiently show that deft, had been regularly 
cited, & upon the further ground, that tlie 
ecclesiastical ct. was not, according to its own 
practice, authorised to proceed k> judgment, upon 
the merits, against a party who had never appeart'd, 
were overruled. — Ee Baines (1810), O. A Ph. 31 ; 
10 L. J. Ch. 108 ; 4 Jur. 1194 ; 41 E. R. 400, L. C. 
AnfwttUioM : — BaU. RiohardH v. Dyke (1S42>, 8 Q. B. 250. 

Mentd. Dale'H ('ase, Knraght/A CJano (ISSl), 0 Q. H. J». 

»7« ; Dean r. Oroen (1882), 8 1*. D. 79 ; Exp. Cox (iny?). 

19 g. B. D. 307. 


1156. Ouster — By statute — Giving remedy at 
common law — Alteration of offence & punishment.] 

— (1) A statute simply giving remedy at common 
law for a thing before recoverable in the spiiitual 
ct. only, does not fake away the jurisdiction of the 
spiritual ct. A statuki altering the nntui*e of the 
olTence A inflicting a new penalty does. 

(2) A commitnumt under 27 Hen. 8, c. 20, for 
a conk^mpt in a suit in th(* spiritual ct. of ecclesi- 
astical dues, must specify the kind of dues for 
which the paiiy was sued. — R. v. Sancitee (1008), 
1 Ed. Ra>mi. 323 ; 12 Mod. Rep. 105 ; Holt, K. B. 
057 ; 91 E. H. 1111. 

Anmttalityn^ (/rum/////. Hentd. fi. v. Fowler (1700), 1 Ld. 
lUym. 5SU ; \l. v. Owen (or DovuhIoii) (1707), 4 Burr. 


SuB-sE(3T. 2 . — Extent of. 

A. In Oeneral. 

1157. General rule.) -Welcome 0. Lake (1000), 
1 Sid. 281 ; 82 E. R. 1100. 

1158. .] — A judge of an c'cc.h^siastical ct. 

having acted ad insiantiam prtr//,v, A not ex inero 
motUf cannot be cited to answer k> an appeal. 

(2) A plurality of pc*rsoii8 joined in one eitat.ion 
is iri*egular ; but an objection t.h<*i*(»k) after issiui 
joimid is not fatal ; if kiken Ixihut*, it would 
probably be sustained. 

(3) Judges of Jflcjclesiastical Cts. hav«j no oi'iginal 
jurisdiction, all they have is 4l(‘rivativ(*, the 
extent of their authority is spcicifled in their 
patents, they are bound to act in ac(;oj‘daiic.e with 
the power therein givcm them ; if tli(‘y exceed 
that authoiity, there must be a inode of eoriMJctirig 
the undue exeiciH(% iht»y must b(» responsible k> a 
superior ct. (Siii Herbert .Iennkr Kust). 

(1 ) When thew* has been an absolute ap|iearanc(S 
A no objection taken till after issue j(»iried, the 
libel given in, A wiin(?88eH examinc'd, such a ciita- 
tion lias not been pronounced a nullity (Sir 
Herbert Jennkr Euht).-- Eej.l v. I^aw (1818), 
1 Rob. Eccl. 729; B Notes of (/aH(*s, 209; J1 

J. . T. O. H. 313; 12 Jur. 008; 103 E. K. 1193; 
Huhnequenl proceed inrfM, soft nom, Eei.l v. Rond 
( 1849), I Rob. Eccl. 710. 

1159. How ascertained Determination by com- 
mon law court.! (1) 'riu; eonsiruction of Ai-i of 
Supremacy, 1558 (»•. I), A <)f f.he letf-ers fiat^^nt of 
high commission in e«M*lesiastical causes, foundiMl 
ujjon that Act, InJoiigs k) t he judges of the common 
law. 

(2) When t here is any (pic>stion concerning what 
power or juris<Jiction bt'longs k> eruJesiasiical 
judges, in any particular ca«e, the dc4>ermi nation 
of sueh (piestion belongs k> the judges of the 
common law. 

(3) If a counsiillor at law, in Ids argument, 
scandals the King or his govt, k^rriporal, or 
ecc'i'siastical, it is a misdemeanour A conk^mpt ; 
but lie is not punisliable in ct.-christian : but if 
he publish any heresy, sclusm or orrom^ous opinion 
in I'eligion, he may be convickul for it b(>fore the 
ecclesiaaiical judges.-^- Fuller’s Case (1007), 12 
Co. Rep. 41 ; Noy. 127 ; 77 E. R. 1.322. 

Aniuitaiitm : (/twrally, Meotd. TowuhvikL v. Hughey (1077). 

2 M<m 1. Rep. 150. 

1160. Matter not taking place during Divine 
Service.] -- I'ARuiR v. Butler (1.590), Mcnire, 

K. B. 400 ; 72 E. R. 094. 

Anrudaium Polld. Martin v. Mm’konoeliiu (1878), 3 Q. B. D. 

730 . 

1161. Pension - Suit by parson - Pension or- 
dained by ordinary as Judge.] — A pension ordained 
by the ordinary as judges or commencing by his 
grant, may be sued for in the spiritual ct. — 
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Se ct. 6, — J uriadidion: Svh-sect. 2, A.^ B. <fe C .] 

OomEai^s Cask (1599), Cro. Eliz. 075 ; 78 E. R. 

012 . 

1162. Not granted or confirmed by 

ordinary.] — ^I^aukiui v. Clerk, No. 916, ante. 

Pension by prescription.] — See Nos. 

1256, 1257, post. 

1168. Payment out of rectory impropriate.] 

— ^Tho high comrs. havo not authority or com- 
mission to order tiio payment of a pension out of a 
rc^ctory impropriate, & Act of Supremacy, 1558 
(c. I), does not extend to such a case. — K oper’s 
(Jahk (1007), 12 Co. Rep. 45; cited in Vaugh. 
J54 ; 77 E. 11. 1320. 

Anrudatiuna : — Mentd. RiiBlioirfl (Joso (1670), fl State Tr* 
U09 ; Wood’s Case (1771), 3 Wlls. 172. 

Compare No. 1257, post. 

1164. Assault — On clerk.] — If a clerk libel in 
the spiritual ct. for a common assault, a prohibition 
shall go. — IxiVE V, Prin (1000), Cro. Eliz. 753 ; 
78 E. K. 985. 

1165. Damages — Power to award.] — The spiritual 

ct. may award costs, but not damages. — L aiwje v. 
Alison (1018), Cro. .lac. 402 ; 79 E. Jl. 395. 
AnnolMm WUsoii v. Clrcavos (1707), 1 Uiirr. 240. 

1166. Costs — Power to award.] — I^iuie v. 

Alton, No. 1105, ante. 

1167. Discretion —Subject to appeal.] - 

(1) Ordinari('h at the yjnjseiit day are bound not 
let issue faculties approjiriating p<*ws to individuals 
but under HX)ecial circumsUinces. 

(2) A possessory right to a pew is only co- 
extensiv(^ in duration with actual pewseasion, 
which last, if abandoned, the right itself wholly 
C(;ases Ac deti'iinines. 

(3) ]tey)arat.ion from lime to time is necessary 
to be pleaded Ac yiroved, in order to make a pro- 
scriptive title to a y)t^w. 

(4) A pew can ordy be annexed by prescription 
to a house ; it cannot be to lands. Whore so 
annex(Ml to a house, the occupier of the house, 
for the time being, is entitled to the use of the pew ; 
not tlui owner of the estate. 

(5) A huudty is good Ac valid, if once issued, 
c»ven against the ordinary himself (Sir John 
Nk^iioll). 

(0) Faculty's, generally, ai’c matters so much 
within the discretion of the local judge that 1 
should scruple to reverse his sentence so far, for 
1 should be unwilling to disturb the judgment of , 
any lo»!al ortlinary in a matter of this nature, j 
unless it c^oiihl b<* clearly shown, that it either ; 
involved the plain violation of some privato right, 
or would give i*ise, actinitly or piobably, to some ' 
considt*rabh^ dc^gn'c of general inconvenience I 
(Sir John Nu’holl). ! 

(7) Costs, too, are pretty much within the dis- ! 
cretion of the ct. that awai*ds them ; so that also 
I see no ground for reveming that part of sentence 
appealed fiom (Siu John Nicholl). — Woollo- 
comre V. OuLDUtDOE (1825), 3 Add. 1 ; 102 E. U. 
381. 

Antiofafiirtia : — Aa to (1) Re!d. Eld. r. Perry (1865). 29 
J. i\ G27. As to (2) Reid. HorHfull v. Holland ife Woolley 

B . U Jur. N. S. 278. As to (4) Raid. Horsfall v. 
nd Sc Woolley (1859), 6 Jnr. N. S. 278. 

1168. Trust — Whether examinable.] — A trust I 
is not examinable in the spiritual ct. — M iller's 
Case (1074), 1 Fi'eem. K. B. 283 ; 89 E. U. 204 ; 
mil) nom. Miller Ac Milli«:r t\ Pointer, 3 Keb. 
358. 


1169. Endowment.] — H. v. Beeves (1734), Kel. 
W. 196 ; 26 B. R. 660. 

1170. Simony.] — The ecclesiastical cts. have 
jurisdiction to try questions of simony. — D obie 
V. Masters (1820), 3 PhilUm. 171 ; 161 E. R. 
1291. 

1171. Validity of order made by ecclesiastical 
commissioners — Power of question.] — Under 
Church Buildings Acts, 1819 (c. 134), s. 25, Ac 1822 
(c. 72), s. 20, if a parish wishes for an extension to 
bo made to its churchyard, it is directed to express 
its desire to the Ecclesiastical Comrs., who may, 
upon the same being notified to them, authorise 
the parish to purcliosc the land by means of rates 
to defray the expenses, etc . ; — Jleld : a resolution 
passed at a vestry meeting convened for the pur- 
pose, but which resolution had been passed by a 
majority of the meeting, when a ^11, which had 
been demanded by a dissentient minority, was re- 
fused, did not legally express the desire of the 
parisli ; Ac the order of the comrs. founded there- 
on, Ac all that had been done under that order, 
including a church rate which had been laid in 
X^umuance of it, were illegal Ac void. 

Th(< learned judges seem to have thought that 
the Ecclesiastical (Jt. could not look behind th<i 
order of tlie comrs., Ac wei*e, therefore, bound to 
r(»gard it as effectual. But tlio plain words of 
Church Building Act, 1822 (c. 72), s. 20, empowers 
the comrs. to act cjiily in cases where the parish is 
desirous that they should act. The desire of the 
X>ariHli legally exx)ri»s8ed, appears to us a condition 
pixjcedent, without which any order or authority 
of the cornrs. is devoid of any legal force 
(WiLLKS, J.^- 'White v. Hteei.ti] (1802), 12 

C. B. N. S. 383 ; 31 L. J. C. P. 205 ; 0 L. T. 080 ; 
8 Jur. N. S. 1177 ; 142 E. R. 1191. 

AnmdatUms : — Difltd. Hippitii*. BohUii (1869). L. R. 2 A. & E. 

386. Mentd. \l. V. Hew (1863), 33 L. J. M. C. 53 ; London 

Corpn. V. Cox (1867), L. li. 2 II. L. 239. 

Vestry meetings.] — Sec Nos. 513-520, ante 
B. Over What Persons. 

1172. Clergy —Failure to perform Divine Ser- 
vice. 1 — No action on the case lies against a parson 
bound to celebrates Divine Service, etc., in a chapel, 
within a manor to the lord, ho minibus, toiejUihiis, 

sen)icrUihus »uis, for a biHiach of his duty. 
The pioxier itnnedy Ls to suti in the sx^iritual ct. ; 
but if the chaind had been i)rivato only for the 
lord, his servants Ac his family, within the manor, 
thoi'e the lord Ac tin* lord only might havt» an action 
on the case. — W illiams's Case (1592), 5 C^o. Rex). 
72 b ; 77 E R. 103. 

Annotations : — Consd. Joiioh r. SUiiio (1700), 1 lid. Ray in. 

578. Mentd. Murys’ ('uko (1612). 9 Co. Rep. Ill b ; 

Fowler v. Sanders (1617 ), Cro. Joo. 446 ; Dew'ell r. Sanders 

(1618), l^ro. Jao. 490 ; Jeveson v. Moor (1099), 12 Mod. 

Rep. 262 ; Ashby r. White (1703), 2 La. Rayiii. 938 ; 

Kendall r. Jolm (1708), Fortes. Rep. 104. 

1173. In chapel.] — Jones v. Stone, 

No. 1230, post. 

1174. Ministration without licence.] --Q r. ; 

whether the spiritual ct. can x>roceed against a 
clergyman for performing divine service & i^reacli- 
ing without a licence from the bishop. — W est- 
minster (Dean Ac Chapter) v. Uerbert (1720), 
11 Mod. Rep. 315; 88 E. K. 1002; »ub no))i. 
Herbert v. Westminster (Dean Ac CHAirrER), 
Fortes. Rex). 345. 

1176. .] — KI':ate v. London (Bp.) 


part IV. SECT, e, BUB-SECT. 2.— B. 

p. K.nNnNtiiifiiie<i<i*on of lay at fend- 
anh—lnjumiUm to rcMrain.y^Aix at- 
tendant at an EpiHeupal ehnreh, 8: 


one of the lav meniberK of the pynod I 
therefrom, lllod a bill ofiruiiiBt the 
ineumltent of the chiireh praying. 

! ninoniTMt other thiiiffH that deft, miirht 
' be rest ruined from refuslujj to allow 


pltf. to partake of the Lord’s Supper, 
& from su8i»eiiding or exeomnumicatliiflr 
pltf. as u member of that eoiicrreKatlou 
or church ; — HcM : although the facts 
wen* as alleged by the bill — thouirh 
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(Prior to 1808), 1 Bum’s Eccl. Law 0th od., p. 
306 a. ^ 

Annotation : — ^Befd. Bames v. Shore (1846), 8 Q. B. 640. 

1176. Illegal marriage.] — Prohibition to a 

suit in spiiitual ct. for marrying without bamis 
or licence. — OAMPBBnL v. ALDBicii (1767), 2 Wils. 
79 ; 96 E. R. 697. 

Annotation : — Conid. W 3 aui e. Dayies & Weovcr (1835), 1 

Curt. 69. 

1177. .] — Wynn v. Davies & 

Weesver, No. 2726, post. 

1178. Conduct creating scandal.] — The 

Ecclesiastical Ct. of Jersey has jurisdiction, under 
Canons 17 46, to enteiiain a suit against a 

clergyman, charging him with c(*rtaiii acts of con- 
duct, ** which created a scandal against morality 
& religion, & especially against the established 
church of which he is a minister,’ ’ though the alleged 
acts, if proved, would constitute a criminal offence, 
over which the ecclesiastical ct. has no jurisdiction ; 
the gravamen of the charge being, the scandal 
induced by the reports of the acts in question, 
for which a clergyman is amenable to his ordinary, 
& not then* criminality, for which he is liable U) 
the criminal tribunal of the island. — J ersey 

(Dean) v. (IlEcrroR) (1840), 3 Moo. P. C. O. 

229 ; 13 E. R. 97, P. O. 

AnnotatianH : — Consd. Burder i>. llodfirBOii (1814), 3 Ij. T. O. 8. 

242. RM. l^sey v. Jowott (1863), i New Uep. 488 ; 

ElpUliist-one v. PurchaH (1870), L. U. 3 P. C. 215. 

Under Church Discipline Act, 1840 (c. 86), 

& Clergy Discipline Act, 1892 (c. 32).] — Sec Sect. 
9, sub-sects. 1 & 3, post 

1179. Diocesan chancellors — Right to hold 

office.] — Robotham v. TitEVou, No. 216, ante. 

1180. .] — SuiTON’s Case, No. 213, 

ante. 

.] — <SVc, further^ Part III., Sect. 6, sub-scct. 

3, A., ante, 

1181. Laity — Failure to attend church.] — Persons : 
committed for absenting themselves fi^om church 
admitted to bail afUT the indictment found. — 
Lkk’h Case (1640), Cro. Car. 693 ; 79 E. R. 1109. 

1182. .] — ^Anon. (1674), Freem. K. R. 

286 ; 89 E. R. 206. 

1183. Failure to receive sacrament.] — 

Briti’on V, Standish, No. 1033, ante, 

1134 . Benefice obtained under forged letters 

of ordination.] — S later v. Smalebkook (1664), 1 
Sid. 217; 82 E. R. 1066; sub nom. Sj.aDER v, 
Smalbrooke, 1 Lev. 138 ; sub nom, Smallbr<»<)k 
V, Slaughter, 1 Keb. 721, 762. 

AnnofationR : — Consd. Free v. Biirgoyiie (1H2S), 2 Bll. N. S. 

(W. Befd. St. BavldH, Bp. v. Liusy (1698), 1 Ld, Rayiii. 

447 ; TowiiHond r. ThoriKJ (1727), 2 lid. Kuyiii. l.W ; 

Burder r. (1814), 3 Curt. 822 ; JL v. llodgHOii 

(1856), 7 Cox, C. C. 122. 

For falsely swearing affidavit — For issue 

of marriage licence.] —iSVe No. 1110, ante, 

Lay rector — Non-repair of chancel.] - iS'et* 

Nos. 473, 474, ante. 

Churchwardens.] — See Part III., Sect. 7, 

sub-sect. 6, ante. 

Parish clerks.] — See Part III., Sect. 7, 

sub-sect. 8, A., ante. 

1186. Party not appearing.]— (1) A writ dc con- 
tumace capiendo, under Ecclesiastical Coui4s Act, 
1813 (c. 127), s. 1, for disobeying the monition of 
the Arches C't. may issue on a signifieavil from the* 
official principal. (2) If the writ purport to have 
issued against deft, for not paying a sum of money 
^ costs according to the monition of the Arches 


Ct., the proceedings being carried on in pain of 
the contumacy of deft, duly cited to appear in the 
cause, etc., with the usual iiitimat ion, but not 
appearing t ills ct. will not dischai*go hun on habeas 
corpm. For a practice of the ecclesiastical ct. 
to give judgment against a party on such non- 
appearance may bo legal ; &, if no such practice 
exists the party should appeal. (3) The writ 
shows^ sutnciontly that the ecclesiastical ct. had 
jurisdiction, it it state tliat deft, was contumacious 
the chuix;hwarih»ns of St-. M. the sum 
of ,}s, “ rated A; assessed ” upon Jiiin, A& costs, 
pursuant t-o a monition, etc,, “ in a certain cause 
or business of subtraction of cliurch rate ” depend- 
ing, etc. (4) The form of a writ dc contumaee 
capiendo, given by sched. R, of the above Act, 
addressed “ To the shcrilT of describes 

the contumacious party as “ of , 

in your county of .” Upon motion for 

discharge on habeas corpus: — Held: tlie all(‘ged 
variance could not btj iak(*ii advantage of on a 
return setting out t he writ, though the motion was 
supported by an alB davit V(?rifying a copy oV t he 
writ; for that the proper course was to mov(* iliat 
the writ itself miglit be set aside for irregulaiil.y. 
Qu, : whether a writ des(Tibing d(*ft. jus “ W. R. 
of the Market lUace, in the boiough of lj(‘ic(*si cm*, 
hatter, a pai'Lshioner A inhabit ant of tlie pju ish (»f 
St. M., in the said borougii of L., in tin? county of 
Leic(*ster,” sunicieiitly compli(*s with tin* statiiU*. 
(5) It is no objection to tlie writ; that it purports 
to liave been deiivc*red of record to the sherilT in 
the Ot. of (h R. but does not jippear to have been 
“ opened ” at that time, pursuant to 6 Uliz, 
c. 23, s. 2.—R. V. Raines (1810), 12 Ad. A El. 216 ; 
Arn. A II. 119 : 4 Ter. A Dav. 362 ; 6 .1. R. 94 ; 
.113 E. R. 792 ; sub nom. He Raines, 10 L. .1. (h R. 
34 ; 6 Jur. 337 ; subsequent proceedbujs, sut) nom. 
lie Raines, Or. A Ph. 31, L. D. 

Afmotatitms : — Ah to (1) Coiud. Kx p. Dale, K. v. Ponxaiuu* 
(1880), 45 J. 125. Reid. Martin r. Maekonorhin (1878), 

3 Q. B. I). 730. Ah tit (37 Reid. lliclianlH r. Dyke (1842), 

3 Q. B. 256. Ofnerallu, Refd. B. C. ii. v. Dundan, |10(MJ 
J*. 1. Hentd. earns Wilson’s Oaso (1815), 7 Q. B. 981; 
Jie Mayo Potii. (1852), 20 L. ’J’. O. S. 107. 


C, regards Church Property. 

1186. Church repairs.] — Jefeuey’h (Jase, No' 
1007, attic. 

1187. - Liability of parishioners - Enforce- 

ment.! -Steward v. Frani is, No. 1628, ante. 

1188. .] -Kranc’Ih V. Stewaim*, 

No. 1029, ante. 

1189. — — .J— VE1.EY V, Rurder, 

No. 1016, ante. 

Chancel— Liability of lay rector .] — See 

Nos. 473, 471, ante, 

1190. Parishes - Determination of boundaries.] — 

If Uni spiritual ct. atL'inpt to try tlie boundaries 
of parishes, a prohibition lies.— Stransbam v, 
I.’IJLLINGTON (I69J), Cro. Eliz. 228 ; 78 E. R. 484. 
AnnoiatUm : — Mentd. Cliatfleld v. Fryer (1815), 1 Prlr*o, 253. 

1191. .] — Rounds of vills aro triable 

by tlie ecclesiastical cts. but not of parishes.— 
Potler V. Yaleman (1662), J i/av. 78 ; 83 E. R. 
306 ; suf} nom. Rutlhr v. Yateman, 1 Keb. 369 ; 
1 Sid. 89. 

Am^alitm : — Conid. Rutland v, Bagsliaw (1850), 14 (J|. B. 

1102. Existence.] — A declaration in pro- 
hibition stated that before A at the time of ex- 
liibiting the libel after mentioned, pltf. was not 


denied by the answer — ^this ct. had not 
any jurisdiction to enforce the claim of 
pltf., as no civil rigrht of pltf. had l»een 
invaded, the office of lay representative 
giving only an ecclesiaMticju. not a civil 
status. — BrxxLT t*. Fornkbi (1877), 


25Gr. 199; rrmwl, Johnson r. Glkn, 26 
Gr. 102.— CAN. 

PART IV. SECT. 6, SUB-SECT. 2.-C. 

q. Chw^'hyard — Krrrtvm »,/ Hohonl- 
AoiMic.j— Application by a partHlduncr 


for an liij unction to restrain a rector 
from encrfmcliliw iijiou the ciiurcliyard 
tc parish burial-ground, without any 
Lu'.ully or license from the ordiruiry for 
tliat iitirismc, i>y building a wfiwil- 
Jiouse thereon, refused; it appearing 
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Sect. 0, — Juriftdiction: Suh-aeci, 2, C. Z>.] 

impropriator or proprietor of the tithes of T., 
that T. was not a parish, & that the chancel did 
not belong to the impropriate rt^ctory in the libel 
mentioned, nor was iiltf. in possession of the 
chancel ; — Held : the question whether T. was 
or was not a parisli was not properly triable in the 
spiritual ct., & the allegation to that etTect in the 
declaration was materhd, & if admitted, would 
entitle pltf. to judgment. — Uutland (Dukk) v. 
Baosiiaw (1850), 14 Q. B. 800; 19 h. J. Q. B. 
2:14 ; 15 L. T. O. 8. 207 ; 14 J. P. 480 ; 14 Jur. 
715; 117E. 11.334. 

jifimdfUifm hondon CJorpn. v, Cox (1807), L. R. 2 

H. L. 2:J9. 

1193. Waste — Cutting down trees.] — Satjr- 
lUJHY’H (Bp.) Case (1014), Godb. 259 ; 78 E. B. 
151 ; ttub nom, Htockman v. Whither, 1 Roll. 
Rep. 80 ; stdj nom. Anon., 2 Biilst. 279, n. 
AmudulUmH : — Refd. JolTurson w. Durham, Up. (1797), 1 

Hoh. & P. 105 ; Rohh r. Adooc.k (IS08), L. R. 8 C. I*. O.^S ; 
Combe V. Do la Horc (1881), « J*. D. 167. 

1194. Pew— Right to.] -Uariiw v. Wiseman 
(1021), Win. 19; 124 E. R. 10. 

1196. .] — LaNDI.EY V , (^IHJTE (1078), 

T. Hayni. 240 ; 83 E. R. 120. 

1196. Faculty.] — A proliibition li(*s 

to the spiritual ct. to stay iiroceedings for a faculty 
for a seat in a church. - Swktnam v, Aikjher (1724), 
8 Mod. Itep. .338 ; 88 E. R. 241 ; sub nom, Archer 
V, HWEhTi'NAM, Fortes. Rep. 340. 


in the churchyard without due authority, sus- 
tained. — ^Bardin v, Calcott (1789), 1 Hag. CJon. 
14 ; 101 E. R. 459 ; sub nom. Burton &, Edwards 
V, Callcott, cited 3 Phillim. at p. 90. 

Annotations : — CoilSd. Sanders v. Head (1843), 3 Curt. 665. 
Refd. Wilson r. M^Math (1819), 3 B. & Aid. 244. n. ; 
Kellett 17. All of St. John's, Burscouirh Bridge (1910), 32 
T. L. H. 671. Mentd. McQough v, Lancaster Burial 
Board (1888), 36 W. K. 822. 

Application to secular purposes.] — See 

Buriai., Vol. VII., pp. .534, 556, Nos. 144-149, 329. 
1208. Tithes — Dispute between rector & vicar.] — 

Where the question is, whether the rector or vicar 
be intitlod to tithes, no prohibition lies. — Drake t?. 


Taylor , 
Annoiaiion Pol 
689. 


1 Htra. 87 . 
. Checseman 


93 E. R. 401. 

V. Hoby (1757), Wllles, 


1204. Right to tithes admitted.] — 

Where the riglit to tithes is admitted, & a question 
arises between the rector & vicar to whom they 
arc payable, that question is triable in the si)ii‘itual 
ct. ; & consequently the common law ct«. will not 
grant a prohibition. — Oheeseman v, Hoby (1757), 
Wales, 680 ; 125 E. R. 1382. 

1205. Title deeds to advowson — Abstraction from 
church.] — Prohibition to stay a suit in the spiritual 
c;t. for breaking open a chest in the church, & 
taking away the title dfu^ds to the advowson. — 
Gardner v, Parker (1791), 4 Term Rep. 351 ; 
100 E. R. 10.59. 

1206. Churchway — Interference.] ■ - Bati’en v. 
Gedye, No. 465, ante. 


Anrudatums Refd, Knapp r. Kt.. Mary's, WIllcHdcii (1851), 
2 Jtob. Krcl, :t58 ; Bathiirst r. CircnccstcT Parish, |192lj 
P. ;i81. 

1197. Repair by churchwardens.) — Cole- 

BAPII V, Baldwyn (1692), 2 Lut. io:i2; 125 
E. R. 574. 

1198. Allotment— Place other than legally 

consecrated building.] — (1) Wiierc an old parisli 
church is pullrd down rebuilt on tlie same site, 
the new building does not bc‘<u)ine a parish church 
without consideration the Jllcclesiasiical has 
no Jurisdiction to eiit/<drtain a suit with i*(»spect to 
the flows or seats in such a building. (2) Sembh : 
dedication, which includes consecration, consists, 
iirsi, ill a gift, of lutiperty to the service of God ; 
secondly, in the attc(q>tanc(d of that gift by means of 
the bishop; thirdly, in a declarat.tiry sentence that 
llie pitiperty is accefiied & set- apart for (iod’s 
Hervie<».— B attih(’oaibe r. Eve (IS6:{), 1 New Rep. 
296 ; 7 L. T. (»97 ; 27 .1. P. 2:52 ; 9 Jur. N. S. 219. 
AmudatUm : --Ah to (1) Refd. I'arker r. LeacJi (1866), L. K* 

1 J». C. 312. 

1199. Bells — Restriction of ringing.] — St. 

Jude’s, South Kensinoton (Viuar &. (’iiURi ii- 
wardens) V. St. Jude’s, South Kensington 
(Parishioners), 'roniAM Intervening, No. 1732, 
post, 

1200. Churchyard — Nuisance In. | — Quiltek 
V, Newton (1690), Garth. 151 ; Holt, K. B. 592 ; 
90 E. R. 693. 

AnnotatUms : — Oonid. Marriott r. Tarplcy (1838), 9 Sim. 
279. Refd. PawHon r. Scott (17.56). Say. 176 ; St. Stcphuiu 
Walbrook (lliwtor & (Uiurc'luvanlciw) & (Jru<*crH Co. 
Sim Eire OfHco TniHti'es (1883), TriHt. 103; Batten r. 
Gedye (1889). 41 Ch. 1). 607 ; Loo r, Hawtrey, 11898J 
V, 63. 

1201. Determination of boundaries.] — 

Bounds of the churchyard not triable in the 
spiritual ct. - 1*EW v. Cities well (1735), 2 Sira. 
1013 ; 93 E. R. 1002. 

1202. Erection of tombs without authority.] 

— Proceedings against a persim for elect ing tombs 


D, Matter Cognisable in Court of Law, 

1207. General rule — ^Matters cognisable at law 
Incidental.] -Spiritual ct. may pmceed upon an 
Act, or other temporal matt-iu' incident, as long as 
they procofdd according to the rules of common 
law.-- JuxoN 17. Byron (IjGrd) (1672), 2 Ijcv. 64 ; 
83 E. R. 451. 

Ann4daH4ms : — FoUd. I'liH t*. Hutidiiiis (1776), 2 Cowp. 422. 

Conid. Gould V. Gapper (1804), 5 KoHt, 346. Eield. Home 

r. Camden (1795), 2 Hy. Bl. 633. 

.| — Sct\ alsOt No. 1220, j)ost, 

1208. — Where there is remedy at law 

the spiritual ct. ouglit not to proeiH*d, At this case 
dtqiends upon a contract At ridaiiier, which is 
triable at law {per (Hjk.).-- Davies v, Williams 
(1724), Biinb. 170 ; 145 E. R. 6:t6. 

1209. .] — If the ct. can see, upon the face 

of the proceedings in the ecclesiastical ct., that 
matters of fiurely temporal cognisance, as paro- 
chiality. At tlii^ exist(»nce of a custom, arti i>ut in 
issue, prohibition will be granted. 

The question is purtdy of temporal cognisance, 
& to be decith‘d according to the rules of common 
law (Lord Denman, (\J.). — Dolby r. Remington 
(1846), 9 Q. B. 179 ; 15 L. J. Q. B. 326 ; 7 L. T. 
O. S. 252 ; 10 J. P. 406 ; 10 Jur. 920 ; J15 E. R. 
1242. 

Annotation: — Refd. Rutland r. Bugshaw (1860), 14 Q. B. 

869. 

1210. Alteration of record of ecclesiastical court.] 

— Altering a record of the Spiritual Gt. is an offence 
of temporal cognisance, for which an action on 
the case will lie. — Kenton r. Waixinger (1001), 
Cro. Eliz. 838 ; 78 E. R. 1064. 

1211. Institution — After induction.] — A bishop 
sued in the Gt. of Audience for the cancelletion of 
an institution, after induction hati. Prohibition 
granted, for after induction tlie institution is not 
examinable in the C\., Christian, but by a qnare 
impedit, — Hutton’s Case (1615), Hob. 15 ; Lat. 


that although no faculty had Ihhmi 
formally ohtaiiuHl. the hlHhop woh. in 
find-, a couHcntlng party ; & that from 
the oundition of the proposed Hite, no 


irrctiarahlc injury tMinld lie done ; the 
KocucfUaHt icul Pt.. having the proi»er 
authority, raiume Utri, to have ilie 
building removiMl, If unlawfully erected. 


d: to punish the pc*rson guilt y *»f erecting 
It. — FITZW1I.1.1AM (Eakl) r. Moork 
(1841), 3 1. Kii. li. K16 ; FI. & K. 287.— 
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116 ; 80 E. R. 106 ; sub nom. Rowth v. Chester 
(Bp.)* Moore, K. B. 861. 

A/^aliona :—C0JaM. Martin r. Mackonochlo (1878), 3 
Q. B. D. 730. Md. Clork v. Andreevs (1089), I Show. 9. 
Hentd. Wrijchton n. Bro%\iio (1685), 3 Lev. ‘211 ; Thoruby 
V, Fleetwood (1720), 1 Stra. 318. 


1212. 


*.] — Middleton r. I^awtr 


(1617), Mooi*e, K. B. 879 ; 72 E. R. 970. 

1213. .] — Oliver v. Hussey (1621), 


-T 1 RRELI.S’ Case (1623), 


Lat. 205 ; 82 £. R. 348. 

1214. Lease— VaUdlty.] 

Beni. 141 ; 73 E. R. 997. 

1216. Obligation to renew.] — The Bishop 

of W. being lord of the manor of A. in 1 695 granted , 
under an Act for that purpose, a lease for three 
lives at a certain rent. Since then a renewal had 
taken place at three different t imes, t/hc last in 
1807. In 1836 one life only r«»maineil to continue 
this last lease. Application wiis then made to the 
pi*escnt bishop to renew, & upon a question as to 
whether the Act was obligatory to n*new upon 
every bishop f/i perpvimim : — Held : such a 
question was a pundy h'gal one, & cognisable only 
in a ct. of law. — B aitehshell v. VV’^inciiester 
(Bp.) (184.5), 5 L. T. O. S. 283. 

1216. Interpretation of statutes.] — Weekes v, 
Trussell (1664), 1 Sid. 181; 82 E. R. 1044. 

1217. Concerning spiritual matters.) — The 

Archbishop of (\ cit^*d on(^ dwelling in Essex, for 
subtraction of tithes growing in Essex, tci the 
Arches Ct., which ct. is held in Jxmdon, & is the 
ct. of a peculiar jurisdiction of the Archbisliop of 
(.'. called a deanery, A:- exempted fi*om the authority 
of the Bishop of Ix^ndon ; — Held : (1) all Act« of 
I’arliament an* parcel of the laws of England, 
shall be expounded by the judges of the laws of 
P^ngland, &> not by the civilians & canonists, 
although the Acts concern e(;clt‘sia8tical Ac. spiritual 
jurisdiction. (2) The, Andibishox) of C. is re- 
strained by 23 ilen. 8, c. 9, from citing any one 
out of liLS own diocf'se, or his j)eculiar jurisdiction, 
although he holds his (3t. of Arches within lx)ndon. 
(3) l^rohibitioii lies against judges who prt>ceed 
in ca.ses whore they arii prohibited by Act of | 
Parliament. Prohibition granted. — Pokter I 
RorHKSTER’H CASE (1608), 13 (’o. Rep. 4 ; 77 ! 

E. R. 1416. 

Anvoiatimis fo (3) Reid. Sellty’H Cnso (1679), 1 Krcein. 

Ch. 299 ; TU*a«l v. Lincoln, Bp. (1889), 14 1*. I). 88. 

Generally, Mentd. B. r. Oxenden (1691), 1 Show. 217. 

1218. .]— Anon. (1611), March, 90, 


pi. 148 ; 82E. R.425. 

1219. Arising incidentally.] 


-^Vllere the 


spiritual ct. incidentally determin(‘s any matter 
of common law cognisance, such as tht* construction 
of an Act of Parliament, otheiwise than the commcjii 
law requii*es, x>rohibition lies after sentence ; 
although the objection do not appear upon tlie, 
face of the libel, but is collected from the whole 
of the proceedings below. — (I ould r. (Iapper 
(1804), 5 East, 345; 1 Smith, K. B. 528 ; 102 
E. R. 1102. 

Annotations : — Dbid. Blunt v. Harwood (1838), 8 Ad. & TCI. 
UlO. Consd. ft S^ld. Vedey V. Border (1841 ), 12 Ad. ^ Kl. 
265. Consd. Maokonochie r. Pcnzanco (1881). 6 App. 
Cas. 424.^^. Hall v. Maule (1838), 7 Ad. & El. 721 ; 
Gorham r. Exeter, Bp. (1850), 15 Q. B. 52 ; Went Pookham 
(Vicar & Churchwardens), Dalison liiterveidng v. Geary 
(1889), Trlst. 189 ; U. v. (diester. Bp. (BMU), 17 T. L. U. 
533 ; U. V. Tristram, (1902J 1 K. B. 810. Mentd. He 
Bowen(1851), 21 L. J. Q. B. 10. j 

1220. .] — The siiiritual cts. have 

power to construe a statute, the, effect of which 
comes incidentally before them in the coursci of 
a proceeding where they have jurisdiction. There- 
fore, where, on objection taken to a declaration ' 
in prohibition, on general demurrer, it appeared 
only that, in a proceeding to enforce a church 
rate, the spiritual ct. would have to determine the 
J. — ^VOL. XIX. 


effect of an Act of Parliament, this ct. gave judg- 
ment for deft, in prohibition, on the ground that 
the spiritual ct, did not appear to have done any- 
thing as yet, & it was not to b<s presumed that they 
would ccuistruo the statute erroneously ; &, under 
such circumstances, this ct. would not give leave 
to amtmd for the purpose of raising (he qiiostioii 
hoi-e on the effect of the statute. — llAUi t>. Maule 
( 1838), 7 Ad. & El. 721 ; 3 Nev. & P. K. B. 459 ; 
1 Will. Woll. & II. 309 ; 7 L. J. Q. B. 210 ; 2 
Jur. 887 ; 112 E. R. 641. 

Antuytalion : -Md. U. r. tUicstcr, Bp. (1901), 17 T. L. R. 

533. 

1221. Recovery of fees.] — Suit for f<‘os in the 
ecclesiastical cts. prohibited. — (J ifford’s (?asr 
( 1702), 1 Salk. 333 ; 91 E. R. 293. 

1222. Byprootor.) — A pi-oclor libelled for 

ft‘es in a spiritual ct. At for expenses of j«)iir!u*y, 
etc., a pi*ohibition was granted quoad all but the 
f<*eM. — M aughton r. Witj^on (1673), 1 Enjoin. 
K. B. 129 ; 89 E. R. 91. 

1223. .] — A proctor cannot siu^ in the 

spiritual court for his fees. — J ohnson v. Oxendon 
( 1694), 4 Mod. Rep. 254 ; 87 E. R. 380. 

1224. .] — Davies v. Williams (1721), 

Bunb. 170; 145 E. R. 636. 

1225. By apparitor.) — An apparitor cannot 

sue in th(^ spiritual couH, for his fees. —P earson 
V, Campion (1781), 2 Doug. K. B. 629 ; 99 E. R. 
399. 

By registrar.] — See No. 211, aaie. 

By parish clerk.]— Nos. 909, 921, auie. 

1226. Freehold — Right to.) — SirAiiiuxsv v. 
Bourchieh (1663), T. Raym. 88; 83 E. R. 48; 
Hiib nom, Sherock v, Boik^iieu, 1 Lev. 125. 
Amwtalion : — Consd. Mlrelioiino v, Reiiiiell (1833), 7 Bll. N. H. 
. 241. 


1227. 


•.] — The spiritual court has no 


jurisdiction wIkto the right to fret>hold comes 
in question.- Hilliard v, .jETiTmi*3soN (1697), 
1 L(l. Raym. 212 ; 91 E. R. 1038. 

1228. .l-77ie ecH^esiastieal ct.. has 

no jurisdiction to try a suit directly in respect of 
tiths to fr<H‘hold. 

If defts. give notice of their inb*ntion to apply 
for a pi'ohibition, At move for orn^ within a l•(*a.son- 
ahle time, the ct., in nc*cordance with the practice 
*)f thc5 Consistory (^t. of liondon, will susix^nd mak- 
ing any d<*cree until the I'esiilt of such a])p]i(‘ation 
is <*ommunicated to it. 

He I the (4iancc4lor] may l»y a fiu;ult.y grant leave 
to a parishioner to emd. a pew on a certain space 
in the (diancel . . . hut fiMailty pews have for many 
years rarely been graiitc'd, At then f»nly in ret, urn for 
a valuable coiisidca'atJon, sutdi as in excdiarige for 
the chief pew in the chancel, when the site of it 
is reqiiin*d for the choir, or in exchangi^ for a free- 
hold chapel, iiisle, or pew, the us(j of which the 
owner Ims conH<mt<?d to give to th<i ])arish, or to 
a pfjriflhioner wIkj lias enlarg(Hl the church at his 
own expenw! (Du. TiiJS'niAM). — W est Peukbam 
(Vj^'au At (;m;iu:nwAUDENB) p. Ceauy, Dalihon 
Intehvkning (1889), Trlst. 189. 

1229. Vicarage — Existence of.] — Tlie spiritual 
ct. cannot try tlw? exist<mce of a vicarage. A 
prohibition cannot bc^ granted upon a suggestion 
which is false;. — S mith v, Wallei’ (1700), 1 J^d. 
Raym. 587 ; 91 E. R. 1293. 

1230. Criminal ofTence.j — (Certainly this [ Eccle- 
siastical] ct. cannot inqumj into a f<*lony directly, 
even where a clergyman is sued for the puriiose of 
dc;privation. . . . 

But it is very frequent, ft has so occurred in 
the coui’se of practice, to admit a fact in itsedf 
criminal to be plea<led as a necc^ssary fact of t.h<; 
evidence in a civil suit (Sir William Sco'rr).— 

Y 
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Sect. 0. — Juriadiction : Stib-aeol. 2, D.,E.<Ss F, ; «te6- 
aect. H, A. & B. (a) i. 

Nash v. Nash (17U0), 1 Hag. Con. 140 ; 161 E. li. 
603. 

Annotaiion : — ^FoUd. niirdor v. — (1844), 3 Ciirt. 822. 

1231. .] — ^Bkomlky v. Bromuby (1794), 1 

Hag. Con. 141, n. ; 101 E. It. 504. 

■ .] — See, also, Nos. 1483-1490, poai, 

E. Existence of Custom in laaue. 

1232. General rule.] — Lucu’s Case (1618), Hob. 
247 ; 80E. It, 393. 

Annotaiitma : — Mentd. Colobrook v. Diggs (1723), 8 Mod. 
Uop. 7U ; Heard v. Webb (18U0), 2 Bob. A V. 93. 

1233. .]— Anon. (1024), I^at. 48 ; 82 E. R. 

208. 

1234. .] — Tlie spiritual ct. cannot try the 

existence of a custom. — Market Boswouth 
(CH nUClIWARDKNS) V, MARKET BOSWORTH 

(Rector) (J099), 1 Ld. Raym. 43.5 ; 01 K. R. 1189. 
Aniudalif/rta : — Comd. Full v. IlutcblnH (1776), 2 Cowp. 
422. FoUd. XiliodcH v. Oliver (1836), 2 Har. A W. 38. 
Mentd. Paxton v. Kiii^bt (17.)7), 1 Burr. 314 ; Oould v. 
(Jappur (1804), 6 East, 345. 

1235. .] — custom cannot bo tried in the 

spiritual ct.— PoLTARD V. Awker (1099), 12 
Mod. Rep. 200 ; 88 E. R. 1307. 

1286. .]*~*(1) A iiroliibition cannot be 

granted to a spiritual ct. merely because it has no 
power to try one of tlie facts stated in the pleadings, 
unless such fact is denied. (2) The spiritual ct. 
cannot try the existence of a custom. (3) A man 
may be sued in the spiritual ct. for not saying 
Divine Service in a chapel. — Jones p. Stone (1700), 
1 Ld. Uaym. 678 ; Holt, K. B. 590 • 2 Salk. 650 ; 
91 E. H. 1280. 

Antuitafioiia : — iJenernHy, Mentd. TownBond r. Thorpe (1727), 
2 Htra. 776 ; HUH & Bunn v. Palfrey (1841), 5 Jur. 1162. 

1237. .J-R. V. Reeves (1734), Kel. W. 

190; 25 E. R. 600. 

1238. .] — A pndiibition lies to an ecclesi- 
astical ct. wlieixi the question of custom or no 
custom is distinctly raised on the face of the libel 
^ answer.— Riior>ES v. Ouver (1830), 2 liar. & W. 
38. 

1239. .] — Dolby v. Reaiinoton, No. 1209, 

ante. 

1240. Tithes — Action by vicar against parson.] — 

If a vicar be endowed of small tithes, he shall not 
pay small tithes to the parson, though the endow- 
ment be of the small tithes of the whole parish ; 
iVt tiio patontof*. of a pai'sonage discliorged at the 
time of endowment-, & afterwards at the dissolution 
by Henry VIII. shall hold it discharged. — Bunco 
V. BARKHOAUfl (1597), (h*o. Eliz. 578; 78 E. R. 
821 ; .snf> uom. Bunco v. Marston, Oro. Eliz. 
479 ; sub notn, Blincoe’s Case, Moore, K. B. 457, 
910. 


2 Eq. Oas. Abr. 029 ; 1 Atk. 288 ; West temp. 
Hard. 526 ; 22 E. R. 528. 

Annotations .'--KeM. BritiBh Empirs Shipping Go. «. 
Somes (1857), 3 K. & J. 433 ; Harvey v. Lovekin (other- 
wise Harvey) (1884), 10 1*. U. 122 ; Redfem v. Kodfem, 
11891] P. 139. 


F. Claim hosed wi Preacription. 

1245. General rule.] — Andrews v. Symson 
(1675), 3 Keb. 627 ; 84 E. R. 869. 

1246. .] — R. V. Reeves (1734), Kel. W. 

196 ; 26 E. R. 666. 

1247. Pew— Right to.]— Anon. (1608), Noy, 
129 ; 74 E. R. 1093. 

1248. .] — Carijeton v. Hutton 

(1626), Palm. 424 ; Noy, 78 ; 81 E. R. 1163. 
Annotation : — ^Mentd. Buxton v. Bateman (1662), 1 Keb. 

370. 


1240. .] — (1) A prohibition shall not 

be granted to a ct. because it has no power to try 
one of the facts stated in the pleadings, unless 
such fact is denied. 

(2) A man may libel in the spiritual ct. for 
disturbance in a pew he claims in a church by 
jirescription. Or of which he has a bare possession 
only, if the paity against whom the suit is in- 
stituted has no title to the seat. 

(3) The ordinary h«is, of common right the 
disposal of seats in a church. 

(4) In this present cose the prescription upon 
which deft, libelled is not denied by pltf., & there- 
fore the spiritual ct. may well proceed upon it 
(Holt, 0..J.). 

(5) It had been a good prescription to say, 
“ that time out of mind the corpn. did repair such 
an aisle of the church, ratione cujtis the mayor 
& aldermen sat there ” for though the right be 
in the whole body the enjoyment may be in & 
enure to a select number (per CuR.). — J acob v. 
Dalt.o (1792), 2 Ijd. Raym. 755 ; 6 Mod. Rep. 
230 ; 7 Mod. Rep. 8 ; 12 Mod. Rep. 233 ; 2 Salk. 
551 ; 92 E. 11. 4. 

Annotations : — As to (1) Befd. Hinds v, Tliompson (1738), 
Andr. 299 ; Bitgr^ln v. Bonnett (1767), 4 Burr. 2035 ; 
Hi>4tmnioll V. W'ilkinBOii (1802), 2 East, 552. As to (3) 
Refd. CheHt4)r*B, Bp. Case (1698). 5 Mod. Rop. 433. As to 
(4 ) Apld. Byorley v. WinduH (1826), 5 B. A (L 1. Chnerally, 
MentS. Haiidon v. Jervis (1858), 27 L. J. Q. B. 279. 


1260. .] — Byerley V. WiNDUs, No. 

3124, post. 

1251. .] — Proud v. Price, No. 3131, 

poai. 

1252. Faculty to remove.] — R. v, Tristram 

(1909), Thnes, ,Iuno 17. 

1253. Church repairs -Churchyard & wall.] — 

Vanacre V. Spleen (1675), 3 Keb. 675 ; Garth. 
33 ; 84 E. R. 887. 

Amudatunis :—RM. Reed r. Doltory (1733), 2 Bam. K. B. 
392. Mentd. Chichester v. Doncgral (1821), 6 Madd. 375. 


Annotatiim : — Mentd. Ht. PauPs Wartlen v. The Doan (1817), 
4 Price. 65. 

Burial fees.]— -SVe Burial, Vol. VII., p. 636, 
Nos. 165-170. 

1241. Parish clerk — Appointment.] — Young v. 
Englepield (1023), Palm. 378 ; Oro. Jac. 670 ; 81 
E. R. 1132. 

Annotation : — Mentd. Peak v. Boumo (1732), 2 Stra. 942. 

1242. Churchwardens — Election.] — Carpenter’s 
Case (1681), T. Raym. 439 ; 83 E. R. 230. 

Right to mortuary.] — See Burial, Vol. VII., 
pp. 538, 539, Nos. 188-193. 

1243. Easter offerings.] — A prohibition lies to 
the spiritual ct. to stay a suit for Easter offerings, 
on a suggestion of a cust^nn to pay them, although 
sentence was given against deft, by default. — 
Bows r. Jurat (1719), 10 Mml. Rep. 440; 88 
K. H. 800. 

1244. Church rates.]— Dunn r. Co.\trs (1734), 


1254. Chancel.] — Anon. (1681), 1 Freem. 

K. B. 300 ; 89 E. R. 217. 

1255. .] — Williams v. Bond (1690), 

3 Vent. 238 ; 86 E. II. 416. 

Annotation : — Mentd. Morley v. Leacroft, [1890] P. 92. 

1256. Pension — Suit by parson.] — ^A parson may 
sue for a pension by prescription, either in the 
spiritual ct. or at common law. — Barry v. Trebks- 
WYCKE (1670), 1 Mod. Rep. 218 ; 86 K. R.*84U. 

1257. Pension out of rectory impro- 

priate.] — If a pension be by prescription out of a 
rectory impropriate, though the rectory come into 
lay hands, yet it may bo sued in the spiritual ct., 
because it might have commenced by a spiritual 
Act ; & if such a prescription be denied, it shall 
be tried there ; but if a modus decimandi be 

e leaded, it- shall be tried at common law ; & if it 
e not found, a consultation shall go (Holt, C.J.). 
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—Anon. (1700), 12 Mod. Rep. 397; 88 E. R. 
1405. 

Compare No. 1163, anic, 

1258. Appointment of curate of chapel by vicar.] 

— Qu. : whether the spiritual ct. may try a pro- 
scrij)tion for the vic^ar to find a curate for a chapel 
of ease, in consideration whereof the parishioners 
are to pay him so much yearly ? — Stone v. .1 ones 
(1700), 12 Mod. Rep. 404 ; Uolt, K. B. 505; 
88 E. R. 1410. 


Sub-sect. 3. — How Objected to. 

A, In Ceneral, 

Appearance under protest.] — See Sect. 7, sub- 
sect. 4, post. 

Habeas corpus.] — See No. 1155, ante, 

1259. Mandamus.] — St. Balaunce’s Pauisjc 
Case (1619), Palm. 50 ; 81 E. R. 973. 

Annotation : — ^Reld. Ex jj. Tltclimorsh (1815). 9 Jur. 159. | 

Prohibition.] — See Sub-sect. 3, B., post. 

1260. Time for objecting.] — (1) According to the 
practice of the Ecclesiastical Ots. an objection to 
the jurisdiction might be taken at any time, 
though it was moi*o usual that it should be tfiken 
at the commencement of the proceedings. 

(2) The proper course, for a resp. who intemds 
to object to the jurisdiction is to appear under 
protest, & if he wishes for time to plead to the 
jurisdiction to apply expressly for time to do so. — 
Zyckunski V, Zycklinski (1861), 2 Sw. & Tr. 
420 ; 31 L. .7. P. M. & A. 37 ; 5 L. T. 690. 
Annotation; — Generally, Refd. WUbou v, WUhou (1871), 
h. K. 2 P. & i). 341. 

D, Prohibition. 

(a) Grounds for Granting or Refusing, 
i. In General, 

1261. Encroachment on common law courts — 
To prevent conflict.] — Veley v, Buhder, No. 10 Hi, 
ante, 

.] — See, also. Nos. 1220-1231, ante, 

1262. Encroachment on another ecclesiastical 
court.] — Ih'ohibition where one ecclcsiastic;al ct. 
intrudes upon another. -James’h Oase (1621), 
Hob. 17 ; 80 E. R. 1(58. 

1263. Consultation not duly granted.] — J)ouw< k>u 
V. Brikinden (1610), 2 Bi*ownl. 26; 123 E. U. 
795. 

1264. Quare impedit — Suit brought after induc- 
tion.] — OiJVEit V, Hussey (1624), Lat. 205 ; 82 
E. R. 348. 

1265. Invalid presentment.) — Tomson*s Cane 
(1627), Litt. 60 ; 124 E. R. 136. 

1266. No proceeding by way of suit.] — Anon. 
(1639), March, 22 ; 82 E. R. 391. 

1267. Grounds of Judgment doubtful.] — R. v. 
Reeves (1734), Kel. W. 196 ; 25 E. R. 566. 

1268. No suggestion.] — Prohibition not U> go 
to the spiritual ct. without suggestion. — B iaxton 
V. Honore (1700), 12 Mod. Rep. 435 ; 88 E. K. 
1432. 

1269. Ground not pleaded.] — Prohibition shall 
not go for a modus or other foreign matter, ludess 
it be pleaded below. — ^Anon. (1701), 2 8aik. 551 ; 
91 E. R. 467. 

AnnotaiionB: — OODSd. London (Jorpn. v. (^x (1867), L. K. 

2 H. L. 239. Refd. Hinds v. ThoinpHon (1738), Andr. 
299: Bumrln e. Bennett (1767), 4 Burr. 2035 ; Scaiiwiiell 
r. WUkinson (1802), 2 Bast, 552. 

1270. Proceedii^ contrary to canon law.] — A 

prohibition docs not lie to the Spiritual Ct. for : 
proceeding contrary to the canon law. — S'!’. ' 
David’s (Bp.) v, Lucy (1699), as reported in 1 * 


I Ld. Raym. 539 ; 91 E. R. 1260 ; snb nom. Lucy 
i V, St. David’s (Bp.), Brod. & P, 332. 
i Atmotations : Hr York (Dean) (1841), 2 g. B. 1 ; 

I Ooinlw V, Do la Bon> (1881), 6 !». D. 167 ; Jtctul t;. Lluoohi, 
Bp. (l.i<S9), 14 1*. D. 88. Mentd. Mayo ParHon'H CaHu 
; (1720), 1 Sira. 391 : 8t, John *8 Chapel of EaHo within thu 

i IWish of St. Androw’8, Holborii (Vwo (1730), Mtz. U. 

158; Miildloton v. Crofts (1736), 2 Atk. 650; 11. v, 

! Cauti'rbury, Arolibp. (1848), 11 Q. 14. 483 : Mandeu r, 
j Wardle (1854), 2 W. U. 455 ; Shepherd v, Payne (1803), 

' 9 Jiir. N. S. 354 ; Blauo v, (leraffhty (1866), 15 W. R. 133 ; 

McGeath v. Oeraghty (1806), 15 W. K. 127 ; Boyd i». 
PhillpotlB (1874), L. U. 4 A. & K. 297 ; Read v, C^antor- 
bury. Archbp. (1888), 4 T. L. R. 741 ; R. v. Trintrain, 
11902) 1 K. 14. 810 ; He Halgh with Aapull, Now I’uriHli, 

I [19191 P. 143. 

1271. Cause between persons in ecclesiastical 
capacity.] — Tiie question in tlio cause being between 
persons in their ecclesiastical capacity, this ct. 
would not interfere, but left it to the ecclesiastical 
ct., as being the jiropor ct. to determine it. — 
CiARE Haij, V. Orwin (1772), 2 Dick. 157 ; 21 
E. R. 347. 

1272. Anticipated wrong decision.] — O hesteu- 
TON V, Eartar, No. 1123, ante, 

\ 

1 ii. Excess or Absence of Jurisdiction, 

I 1273. General rule.] — A premunire lies against 
' an ecclesiastical judge. 

i Where a cause originally belongs i-o the cog- 
I nisance of the ecclesiastical ct., olthougii all 
; circumstances being disclosed tlie cognisance 
; belongs to the King’s temporal t’ourt ; y(?t, if 
the suit is prosecuted there in the same natun) os 
tlie cognisance belongs to tliem, no jrremwiirc 
lies, but a prohibition. But if in such (uise i)ltf. 
sue ill the natui'o of a suit whicJi dotli n»>t iudorig 
I to tlie ecclesiastical ct., but to tlie common law, 
1 a premunire lieth. 

When the case originally belongs the cog- 
nisance of the common law, not to the ecch^si- 
astical court, a premunire lies, alriiough it may bo 
libelled for aciiording to the course of tJie ecch^si- 
astical law.— P remunire (1608), J2 (Jo. Reji. 37 ; 
77 E. R. 1319. 

Annotaiitm -Mentd. TowiihciuI v. IlufOiOH (1677), 2 Mod. 
Hop. 150. 

I 1274. .] — The common pleas may award a 

i prohibition, although no suit be IIktc pending. 

If the ecchjsiastical judges i?ncro(udi upon the 
I jurisdiction of tlie common pleas (o hold plea of 
; any thing against the (Common law of th(i land, or 
I of any tiling triable by Die law, this principal ct. 

I of common law shall grant a prohibition. 

I Th<»r<; are H<jveral writs of express prohibitions ; 

I &> express prohibitions are in two manners, the 
i one founded upon suggestion, the other upon 
record.— L anodale’s Pask (1608), 12 do. Hep. 

, .58 ; 77 E. R. 1338. 

AnnoUUurtiH : — Refd. Hoywurd ^ Whlthroko’H Chho (1010), 
13 (Jo. Krp. 64 ; Manby r. Hoot (1603), 1 Keb. 80. 

1276. .] -Whether, if whore a parson or a 

vicar of a parish sues one of his parisii for tithes in 
kind, or lay fee, A; deft, alleges a custom or firti- 
scription de modo deeimandi, such custom pro- 
Hcription shall be tried A; det«3rmined before the 
c‘cch*siaHtical judge where tlio suit began; or 
whether a pmiiibition lies, in order that the same 
may be tried by the common law. — D k Mono 
OEriMANDI (Jahe (1610), 13 (Jo. Rep. 37 ; 77 E. H. 
1448. 

AnwAaliitM : — CoBid. (kiiiibo v. Edwardn (1878), 3 P. I), 
J03. Mentd. Wynniatt v. Liiidou (1839), 8 L. J. (Jh. 121. 

1276. .]— Tey V. Cox (1613), 2 Brownl. 35 ; 

J23 E. R. 800. 

1277. .] -Oiucff V, Toll (1641), March, 

98 ; 82 E. R. 429. 

Annotation : — Refd. Marlin v. Mar;kotiocbic (1879), 4 Q. B. II. 
697. 

Y 2 
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Sect, 6. — Jurisdidion : Svb-aect, 3, B, (a) ii., Hi., 
iv., V. cfc vi.] 


1278. .] — Spiritual cts. may determine 

matters of temporal cognisance which come 
collaterally before them. — Ohambbrlayne v. 
Hewetson (1090), 1 Ld. Baym. 73 ; Holt, K. B. 
99 ; 12 Mod. Bep. 89 ; 1 Salk. 115 ; Betum of 
Appeals before the High Court of Delegates, p. 47, 
No. 100 (Parliamentary Papers, 199, April 3, 
1808); 91 K. B. 945. 

Annotaiitms : — Refd. CJombe v, Edwards (1878L 42 J. P. 
820 ; Martin v. Mackonoohle (1879), 4 Q. B. D. 097. 


1279. .] — B. V. Tristuam, No. 224, ante, 

1280. .] — Semble : the Ct. of Exch. has 

iurisdiction to issue a prohibition to the Judicial 
Committee, if they exceed their jurisdiction. — 
Exp, Smyth (1835), 2 Cr. M. & B. 748 ; 1 Gale, 
274 ; Tyr. & Gr. 222 ; 150 E. B. 317. 

Armftttdwn : — Conid. Combo v, Edwards (1878), 3 P. D. 

103. 


See, further. Crown Practice, Vol. XVI., p. 388, 
Nos. 2304-2300. 

1281. No affidavit verifying defence.] — Pro- 
hibition to a consistory ct. may bo granted, 
though deft, have not verified his plea by affidavit, 
where the matter is one that the spiritual ct. 
cannot tiy.- Giixishuand v. Haddock (1734), 
(hmn. 38 ; 94 E. B. 1048. 

1282. Miscarriage of Justice.] — Exp. Smyih, No. 
1148, ante. 

1288. .] — Prohibition to the spiritual ct. 

lies onlj" whei*e that ct. is prcwjeeding in a matter 
which is cleai'ly out of its jurisdiction, or in a 
maimer that is manifestly contrary o the general 
principles of justice. A. was cited to appear, & 
did appear, in the consistorial ct., in a suit pro- 
moted against him by his wife, for restitution of 
conjugal rights. In the course of that suit, two 
orders were made, dtjcreoing restitution, & alimony 
pendente We, for disobedience of wliich A. was 
about to be pronounced in contempt Held : 
inasmuch as A. had once appeart^d, this ct. could 
not pronounce the giving of judgment against 
him in his absence, & without previous notice 
thereof to him, a proceeding without jurisdiction, 
(»r contraiy to justice . — Ex p. Ht<.)KY (1852), 12 
G. B. 7(17 ; 22 D. J. V. P. 75 ; 20 L. T. O. S. 97 ; 
1 W. B. 38 ; 138 E. B. 1100 ; anlisequent proceed- 
mgs, 8 Exch. 195. 

1284. Anticipated excess of Jurisdiction.] — lie 
SiNYANKi, No. 101, ante, 

1285. Part of matter outside Jurisdiction- 
General rule.] — lAJSH i». Webb (1005), 1 Sid. 251 ; 
82 E. B. 1088. 

Eeld. S. E. Hy. v. Hallway Comra. (1881), 

U Q. H. D. 580. 

1286. .] — Betswouth & Betsworth 

(1047), sty. 10 ; 82 E. B. 490. 

1287. Principal cause within Jurisdiction.]— 

Anon. (1005), No. 877, ante. 

1288. Original matter within Jurisdiction.] 

— ^Butler v. Yateman (1002), 1 Keb. 309 ; 1 Sid. 
89 ; 82 E. B. 988 ; sub nom. Pkti^r v. Yalbman, 
1 Lev. 78. 

Annittation: — ^Beld. Rutland r. Hoffahaw (1850), 14 Q. B. 

809. 

^289. .] — ^Pense r. Prouse, No. 420, atde. 

1290. .] — Chester’s (Bp.) Case, No. 99, 

ante. 

1291 . No denial of allegations.] — Jones v. 

Stone, No. 1230, ante, 

1292. .] — Jacob v. Daux), No. 1249, 

ante. 

1293. .] — In a suit in the Arches Ct. of 

CauU^rbury, a foculty conferring certain privilegt*8 


in a parish church was prayed for, petitionee 
against, & answer &; reply put in & admitted 
the ct. ; the suit was at issue, & the ct. hac 
ordered it to be proceeded with. On declaratior 
in prohibition & demurrer : — Held : prohibitior 
did not lie, several distinct things being comprisec 
in the faculty, some of which might be grantee 
consistently with the common law, though other, 
might not ; & no question having yet been raisce' 
in the ecclesiastical ct. as to its jurisdiction tc 
grant any in particular, nor any intimation giver 
by the ct, of its intention to grant or refuse any 
Qu. : whether prohibition lies in any case agains 
the granting of a faculty, before it be granted. — 
Hallack V. Cambridge University (1841), . 
Q. B. 693 ; 9 Dowl. 683 ; 1 Gal. & Dav. 100 
10 L. J. Q. B. 200; 0 Jur. 10; 113 E. B. 
1258. 

Annotation FoUd. H. v. TwisB (1869), L. H. 4 Q. B. 407. 

1294. Applicant having no special Interest.] 

— ^A prohibition will not be granted to rcjstrain r 
petition in the ecclesiastical ct. where it is witliii^ 
the jurisdiction of such ct. to gi'ant stimc of the 
privileges prayed for, especially where the applicant 
has no special intt;rest in the proceedings. 

The guardians of a parish having presenLid e 
i petition to the ecclesiastical ct., i)raying for f 
faculty to enable them to desecrate gitmnd duly 
I consecrated for the burial of the dead by cinjctin;; 

on i)ai't of it the parisli workhouse & upon the 
j rest a chapel for the inmates of the; workljouse, f 
I person, not being a ratepayer oi* in any way 

■ interested in the burial ground, appli(‘d for a pro- 

■ hibition to restrain the ecclesiastical ct. from pro- 
I cceding with the petition. It appeared that the 

burial ground had been disused for many years, 
&; that the workhouse had recently at a great 
expense been erectcid on a part of it where nc 
corpses had been buried : — Held : tlu^ prohibitior 
j must be refus(‘d on two grounds: (1) althougli 
; ground once duly consecrated for the burial of the 
i dead can only be applied to secular jiurposos by 
1 Act of Parliament, yet so much of ilic petition as 
! prayed leave to erect the chapel was within the? 
j jxirisdiction of the ct., & it could not be pre- 
I sumed that the ct. would entei'iain the residue of 
j it ; (2) because the erection of the workhouse? 

! appeared to have been bond fide, & the appet. had 
no int-i^rest in tlie proceedings greator than wliai 
was common to the public at large. — B. Twiss 

(18«9), L. B. 4 Q. B. 407 ; 10 B. & S. 298 ; 38 
L. J. (^. B. 228 ; 20 L. T. 522 ; 33 J. P. 510 ; 17 
W. B. 705. 

AnmdatUma : — As to (1 ) Consd. Re I’liimstead Buria 
(jruuud. I189f>j V. ‘225 ; St. Nlcholan, Leicester (Vicar) v, 
Laiurteu, 11899] P. 19 ; Jir. Bideford Purisli, Ex p. Bide- 
ford (Hector, etc.), 119901 P. 314 ; Sutton v. Bowden, 
11913] 1 Uh. 518. Reid* lie St. (xCortre-in-tho-East 
(1876), 1 P. D. 311 ; Fowke v. Beringrton, 11914] 2 Oh. 
:108. As to (2) BMd. He Pluiustead Burial Ground, 11895] 
1\ 225 ; Re Bideford Parisli, Ex j>. Bideford (Rector, etc.), 
[1900] P. 314. Oenerally, Mentd. Re St. NicholaB Colo 
Ablwy, Re St. Benet Fink, Churchyard, [1893] 1*. 58. 

1295. Pleading issuable plea — Effect.] — (1) 

! Where the offence of brawling is prosecuted before 
j the bishop’s commissary, the suit may be com- 
I mitted to the Arches by letters of request. 

{ (2) If a spiritual ct. has no jurisdiction «ver a 

j suit, the piecing an issuable plea does not preclude 
' the award of a prohibition . — Ex p. Williams 
; (1825), 4 B. & C. 313 ; 6 Dow. & By. K. B. 373 ; 
3 L. J. O. S. K. B. 221 ; 107 E. B. 1076. 

Annotations : — As to (I ) Apld. Hawes & Vicat r. Pellatt 
(1840), 2 Curt. 473. Oenerally, Mentd. Millar He Sinies 
V. Palmer & Klllhy (1837), 1 Curt. 550. 

. Prohibition granted after sentence.] — See Sub- 
sect, 3, B. (a) vi., poet. 
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lii. Dejcciive Proceedings, 

1296. General rule.] — D k Mono Decimandi 

Case (1610), 13 Co. Rep. 37 ; 77 E. R. 1448. 
Atmotalitina Combo v. Edwards (1878), 3 P. D. 

103. Mentd. Wynniatt v. Lliidou (1830), 8 L. J. Ch. 121. 

1297. .]— Anon. (1040), March, 02, pi. 152 ; 

82 E. 11. 426. ^ 

1298. .]— Couch v. Toll (1641), March, I 

08 ; 82 E. R. 429. ! 

Annotation : — Coiifld. Marlin v. Mackoiiocliio (1879), 4 I 

Q. B. D. 607. 

1299. .]— Combe v. Edwards, No. 1007, I 

post, j 

1300. Defective pleading;.] — Goucii v . London 

(Bp.) (1730), 1 Barn. K. B. 391 ; 94 E. It. 203 ; 
sub nnm. OoocuE v. I,ondon (Bp.), 2 Stra. 879. ! 

Annotation Refd. Still & Bunn r. l»airn‘y (1841), 2 airt. ' 

902. 

1301. Error in practice.] — Rackham r. 1 

Bluck, No. 1478, post, ! 

1302 Evidence — Refusal to accept.] — Shotter 
V. Friend, No. 1339, post. 

1303. Mode of giving.] — J olly v. Baines, 

No. 1341, post. 

iv. Submission to Jurisdiction. ' 

1304. General rule.] — (1) A prohibition refused 
b{‘cause the party applying had submitted to the 
jurisdiction of the spiritual ct. 

(2) If prohibition be granted without notice, 
tlie ct. will grant a consultation. — S mith v. Poyn- 
dreill’s Executors (1627), Cro. Car. 97 ; 79 
E. R. 686. 

Amuitatii/n : — Oemratly, Mentd. Woodward v. Mukopeuco 

(1688), 1 Sulk. 161. 

1305. Answer without protest.] — S omerset v. 
Markham (1597), Cro. Eliz. 595 ; 78 E. R. 838. ' 

1 306. Matter triable at common law.] — ^B anj stjou 
V. Hoi'TON (1710), 10 Mod. Rep. 12 ; 88 E. R. 602. 
Annotation : — Consd. Full v. lIutohiriH (1776), 2 C'owp. 422. 

1307. Matter raised by defence— Waiver.] — Pro- 
hibition d<jni(Ml aft(*r s(‘iitence, wheni dedt. below 
had set up several customs rcispecting tithes, biit 
had submitted to trial. 

Tlie distinction in respcuit of caN(\s where a pro- 
lubition does or docs not lie after sente,nce is tins : 
if it appears on the face of the libel, that tlie 
ecch;siiistical ct. luis no jurisdiction of the cause 
a pi’ohibition shall go ; because there, interest 
reipuiiliecc that th(;y should not encnjach upon the 
jurisdiction of the temporal cts. ; in such case, 
th(*ir sentences is a nullity {per CcR.). — F ull r. 
Hutchins (1776), 2 Cowp. 422 ; 98 E. R. 1165. 
Annotaiionfis : — Consd. Homo v. Cuiudeii (179A), 2 lly. BI. 

A33. Folld. Hould t7. Ouppor (1804), 5 Eiist, .'U/i. Coc»d. 

Burder v. Volcy (ISiO), 12 Ad. &; Ei. 233 ; Evans r. 

(Jwyri (1844), 5 Q. B. 814. Retd. Ileyworlli v. London 

Corpn. & Uhodes (1884), Cab. & El. 312. 

1308. .] — In a suit in the ecclesiastical 

ct., if deft, pleads a plea which raises a question 
beyond the jurisdiction of the ct., but afterwards 
waives it, the ct. will not grant a prohibition at 
that stage of the proceedings. — (J ardew v. 
(k)TTEY (1839), 7 Dowl. 666 ; 2 Will. Woll. A II. 
110 ; 3 Jur. 952. 

V. liefusal of Plea. 

1309. Plea good at common law.;— If the 
spiritual ct. refuse a plea good at common law, a 
prohibition shall go. — G reen v. Penilden (1591), 
Cro. Eliz. 228 ; 78 E. R. 484. 

1310. .] — Kelly v. Walker, No. 1316. pofit. 

1311. Release.] — Gore r. Stark (1608), 

Noy, 120 ; 74 E. R. 1093. 

1312. .J — If the spiiitual ct. refuses a plea 

good at the common law, its proceedings shall bo 
prohibited. — ^W ebb v. Cook (1621), Cro, Jac. 626 ; 


79 E. R. 638 ; previous proceedings (1019), Cro. 
Jac. 53o. 

Amtofation — ^Mentd. Holsham v. Blackwood (1851), 11 
C. B. 111. 

1313. Plea proper to the Jurisdiction.] — A pro- 
hibition does not lie to the spiritual ct. for refusing 
a plea proper to the jurisdiction. — Anon. (1714), 
11 Mod. Rep. 412 ; 88 E. R. 1121. 

1314. Denial of custom.] — Upon a suit in the 
spiidtual ct. for a mortuary by custom, if deft, 
plead “ no such custom,” the ct. itduso the plea, 
a pi'ohibition shall go. — Hinde v, Chester (Bp.) 
(1631), Cro. Car. 237 ; 79 E. R. 808. 

Antwtatum Distd. Joluwou v. llyHoii (1700), 12 Mod. Hop. 
416. 

Necessity for affidavit of truth of plea .] — See 

No. 1346, post, 

vi. After Settle nee. 

See, generally t Crown Pkautice, Vo). XVI., pp. 
381, 385. 

1316. Plea wrongfully disallowed.] — Anon. 
(1598), Gouldsb. 114 ; 75 E. R. 103. 

1316. .] — A declaration in ijrohibition that 

the spiritiual ct. refused to rec<jiv<^ a pltMi triable 
at common law, is not travcu'sable ; & 1 he ct. will 
grant a pi*ohibition after sentence pi*onouneed. — 
Kelly v. Walker (1599), Cro. Eliz. 055 ; 78 
E. R. 894. 

1317. Excess or absence of Jurisdiction.] —Anon. 
(1005), No. 877, ante, 

1348 , ,j — Pn)hibition granted without 

notice upon suggestion of a modus. No pro- 
hibition after sontt*nce, where the spiritual ct. 
has jurisdiction of Ukj libel : aliter where it has 
no jurisdiction.— Anon, (1073), Frcsein. K. B. 78 ; 

; 89 E. R. 58. 

I 1319. .] — PiDhibition may be afU*r scuitencc*, 

if it appear on the jiroceedings that they have not 
jurisdiction. — (7 iii(;kiiam r. Dk’khon (1697), 12 
Mod. Rep. 132 ; (Jomb, 448 ; 88 E. Jt. 1215. 

I 1320. .] — If it <io not appear on the pwj- 

I ceeditigs that the spiritual vX. has not jurisdiction, 

' no prohibition sliall go afUa* sentence. — J*ooL v , 

I Gardner (1698), 12 AMod. Rep. 206 ; (.’arth. 463 ; 
j 88 E. R. 1266. 

1321. .| — l*ixjliibitif)n may be graritt'd after 

sentence wbeix* (^ause is not of spiritual cjoriusance ; 
otherwise* for citing out of the dioceset. 'Gaui>NEJ{. 
V. Booth (1698), 2 Salk. 548 ; 12 Mod. Rc-p. 196 ; 
91 E. R. 164. 

' AnrwintifmH : "-Consd, Puwhoii r. Hcolt (1755), Hay. 176, 
FollA Full V. llutf'liliiH (1776), 2 Cowp. 422. Apld. 
Burdcr v. Velcy (IHiO), 12 Ad. He El. 2Xi. Apprvd. 
Loiidiui Corpn. v. Cox (1S67), L. U. 2 H. L. 2:19. 

1322. Part of matter outside Jurisdiction.] — 

If a jiersori be libel led in the spiritual ct. for tw(» 
<*au.ses, one within, tiie other witliout its juris- 
dietion, a prr>hibitioti sliall not go after stmUmce. — 
Anon. (1698), 12 .Mod. Rep. 236 ; 88 E. R. 1286. 

1323. .J— The (Jonsistory (Jt. of II., 

upon arts. exhihiLul against a benetic<?d clerk, 
pixinounced seiittmce, declaring that the arts. 
wer<j for the most part sulTiciently A- fully proved, 
A Husi>eiided him for three ytuirs. After sentence, 
a rule for a prohibition was obtained, on the 
suggestion tliat some of the arts, contained 
charges cognisable in cts. of common law ; but it 
was fiot denied that othei*K were of ecclesiastical 
cognisance : : after tliis mintence, it must 

lie* presumed that the ecclesiastical ct. had prfj> 
ceeded upon sucli rnattiTS tis were within its cog- 
nisance ; A the rule was discharged. — Hart v. 
Marsh (18.36), 5 Ad. A El. 591 ; 5 Dowl. 424 ; 2 
liar. A W. 341; 1 Nev. A i\ K. B. 62 ; 6 L. J. K. B. 
9; 111 K. It. 1289. 

Amwtalitms : — Distd. Ex p. EvatiB (1843), 7 Jur. 420. 
Consd. Evans v. Qwyn (1844), 5 Q. B. 844. 
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Sect. 0. — Jurisdiction: Sub-sect. 3, ip. (a) vi.dc (h) ; 
sub-sect. 4. Sect. 7 ; Sub-sects. 1 cfir 2.] 

1824. .] — Prohibition lies after sentence if 

want of jurisdiction appear. — ^A non. (1702)9 7 
Mod. llep. 8 ; 87 E. R. 1060. 

1825. .] — A prohibition may issue at any 

time. 

You never are too late for a prohibition after 
sentence in any case but one, & that is, where the 
suit is out of the diocese, upon 23 Hen. 8, c. 0, 
because by pleadings; you own their jurisdiction 
(U 01 .T, C.J.).-~Anon. (1703), 7 Mod. Rep. 137 ; 
87 K. R. 1117. 

1326. .] — Before sentence in ecclesiastical 

or admlty. ct., a proliibitlon may be granted upon 
a suggestion of a matter of fact not appearing on 
the face of the proceedings below, but after 
sentence it will not be granted upon the bare 
averment of a fact ; yet tlie want of jurisdiction 
appearing upon the face of the libel, or of any part 
of their proceedings, is a sufficient ground for a 
Ijrohibition after sentence. — H mith v. Bangijsy 
( 1736), liCe temp. Hard. 317 ; 95 E. R. 206. 

1827. .] — Prohibition granted, after sen- 

tence to compel present churchwardens to maket a 
rate to rcimhurse the late clmrchwardens. No 
affidavit required. 

As to the want of an aflidavit in this case, it is 
not necessary, because the want of a jurisdiction 
i^pcars upon the face of the pi*oceedings below 
(f^BYN, J.). — Dawson v. Wilkinson (1737), 
Lee temp. Hard. 381 ; Andr. 11 ; 94 E. R, 247. 
Antwtaiiafh : — ^Mentd. Chosterton &, Uutchins v. l*'arlar 

(183(1), 1 Curt. 845. 

1828. .] — ^A prohibition to the spiritual ct., 

in a cause not within their jurisdiction, is demand- 
able of right after sentence against pltf. therein, As 
at his instance. — ^I ^axton v. Wright (1757), 2 
Keny. 14 ; 96 E. R. 1091 ; sub nan. Paxton v. 
Knight, 1 Burr. 314. 

Annotaiiona : — Consd. l^'ull v. Huk'.liiiis (1770), 2 Cowp. 422 ; 

Burdor v. Vclcy (1840), 12 Ad. & Kl. 233. 

1329, .1 — Hymes V. Symes (1759), 2 Burr. 

813; 97 E. R. 576 ; sub norn. Sims v. Sims, 2 
Keiiy. 538. 

AmuHtUion : — Conid. Lemon v. Gotiliy (1789), 3 Tenn liep. 3. 

1330, .] — Pull v. Hutchins, No. 1307, 

ante. 

1831. By appellate court.] — ^AVhere a 

iiioduH is pleaded in an ecclesiastical ct., a pro- 
hibition may be granted at any time before final 
sentence. A prohibition will be granted to a ct. 
of appeal, where it ajipears that they have no 
jurisdiction over the subject matter, even after 
they have remitted the suit to the ct. below, & 
awai'dod costs against the applt., & though the 
party applying for a prohibition appealed to that 
ct. — D arby v. Cosuns (1787), 1 Term Rei). 552 ; 
99 E. R. 1247. 

Annotatiofis .* — Contd. lie Poo (1833), 5 B. & Ad. 681. Refd. 

Byorloy v. Wlndwa (1820), 5 B. dc C. 1 : Bodoulmm v. 

lUokottR (1830), 5 Bowl. 120 : 11. v. Kleotricity Coiiirs., 

Kx p, London Klootrioity Joint Conunittco (1923), 39 

T. L. IL 716. 

1832. Interpretation of statute.] — Qoulb 

V. Cappish, No. 1210, attic. 

1333, , j — Ricketts v. Bouenham, No. 1069, 

ante. 

1834. .] — Be York (Dean), No. 113, ante. 

1336. .] — Serjeant v. Dale, Np. 166, 

ante. 

1886. Sentence lor contumacy.] — No pixdiibitiou 
lies after the writ de cjpcoinmunicato capiendo. 

What I'emedy a party wrongfully excommuni- 
caU'd has. 

(1) 'Where deft., in a cause of defamation for 
calling pltf. a whore, is cited before the Doan & 


Arches out of the proper diocese against 23 Hen. 8, 
c. 9, & after sentence a writ of excommunicato 
capiendo is granted, no prohibition lies upon that 
statute. 

(2) "Where it appears to the ct., that the matter 
of the libel is not within the jurisdiction of the 
ecclesiastical ct., a prohibition lies with clause to 
deliver the party. — ^P rohibition Case (1611), 12 
Co. Rep. 76 ; 77 E. R. 1354. 

Annotation : — Mentd. Pldllps v. Bury (1694), Comb. 265. 

1887. .] — ^After sentence given for con- 

tumacy in the spiritual ct., this ct. will not grant 
a prohibition, but leave the party to his appeal. — 
Sims v. Sims (1759), 2 Keny. 638 ; 96 E. R. 1271 ; 
sub nom. Symes v. Symbs, 2 Burr. 813. 

Annoiaiion : — Beid. Leman v. Goulty (1789), 3 Term Pep. 3. 

1388. Citation out of diocese.] — "V^erc a party 
is cited out of his diocese, no prohibition lies after 
sentence. — N ewman v. Moore (1680), Preem. K. B. 
299 ; Freem. Ch. 299 ; 89 E. R. 217. 

1389. Defective proceedings.] — A prohibition 
lies to the spiritual ct. after sentence, & although 
the libel be for a matter within their jurisdiction, 
if a temporal matter become incidental, & they 
refuse such proof os the U^mporal cts. allow, as fit 
they refuse proof of payment of a legacy by a 
single witness. — S hotteu v. Friend (1690), 3 
Mod. Rep. 283 ; Garth. 142 ; 2 Salk. 547 ; 87 
E. R. 188 ; sub nom. Silatter v. Friend, 1 
Show. 168, 172; Holt, K. B. 751; sub nom. 
Shorter v. Friend, Comb. 160. 

Annoiatitma : — ^Folld. Anon. (1729). Kltz-Q. 82. Raid. 
ChamiKjrtaino V. Hewson (1604), 6 Mod. Hep. 69 ; Breedon 
V. Gill (1096), 1 Ld. Haym. 219 ; Homo v. (Jamdon (170.6), 
2 Hy. Bl. 633 ; Gould t>. Gnppc’- (1804), 6 EaHt, 345 ; 
Combo V. EdwardH (1878), 3 1*. D. 103 ; Martin v. Muc- 
koiiochlo (1879), 4 Q. B. 1). 697 ; West Peckham (Vicar 
& Churchwardens), Dalisou Intervening v. Geary (1889), 
Trlst. 189 ; R. v. Tristram, [1902] 1 K. B. 810. Mentd. 
Blackborough v. Davis (1701), 1 P. Wms. 41 ; Marriot 
r. Marriot (1725), 1 Stra. 666 ; Evans v. Evans (1844), 1 
Hob. Ecnl. 165. 

1340. .] — Full v. Hutchins, No. 1307, 

ante. 

1341 . ,] — It is no ground for a prohibition 

to the Ct. of Arches, in a case in wliicli it lias 
jurisdiction, & after it has pronounced sentence, 
that some irregularities in the practice of tlie ct. 
have occurred in the course of the suit, even though 
deft, has refused to appear at all during the pro- 
ceedings. 

It was objected that the depositions were im- 
properly taken with I'eference to sect. 9, of Ecclesi- 
astical Courts Act, 1829 (c. 53). To this objection 
the answer is, that even if it were so, that is a 
matter of iiTegularity in practice only, At is no 
ground for this ct. to interfere by writ of prohibition 
(Denman, C. J.). — Jolly v. Baines (1840), 12 
Ad. & El. 201 ; 4 Per. Ac Dav. 224; 9 L. J. Q. B. 
349 ; 5 Jur. 22 ; 113 PL R. 787. 

1342. Sentence by default.] — Thei'e can be no 
prohibition after sentence thouj^ it be not on 
the merits . . . there is no difference between 
sentence by default, &> sentence after a hearing 
{per Cur.). — Owen v. Hughes (1721 ), Fortes. Rep. 
199 ; 92 E. R. 817. 

1843. Enforcement of sentence not contem- 
plated.] — The ct. will not grant a prohibitiozkto an 
ecclesiastical ct. after sentence pronounce!, where 
it does not appear, cither by direct evidence or 
presumption of law, that any steps are taken or 
^contemplated to enforce it. — Bodenham v. 
Ricketts (1836), G Dowl. 120 ; 2 Har. & W. 132. 

(b) Practice and Procedure. 

See, generally, Crown 1’ractice, Vol. XVI., 
pp. 390 ct seq. 

1844. To What eourt application made — Court 
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of Chancery.] — When the common law cts. are 
not sitting, the ct. of Ch. will upon an ex p, applica- 
tion ^ant a writ of prohibition to restrain an 
ecclesiastical ct. from trying a question of pre- 
scription. The order in such a case is made 
absolute in the first instance . — Be Bateman (1870), 
L. R. 0 Eq. 660 ; sub nom. Ex p, Bateman, 39 
L. J. Ch. 383 ; 22 L. T. 60 ; 8vb nom. Be Jenkins 
V. IjLANtrissant (Minister & Parishioners), 
Ex p, Bateman, 18 W. R. 425. 

Annoialwn. Diltd. Ex p. Edwards ll873). 29 L. T. 529. 

1845. Mode of application.] — The sentence of 
the ecclesiastical ct. cannot be revcised in a sum- 
mary way, but by appeal only to proper judges ; 
nor can a prohibition to that ct. be granted upon 
a petition ; by motion & a proper suggestion it 
may. — Hill v. Turner (1737), 1 Atk. 515 ; West 
temp. Hard. 195 : 26 E. R. 326. 

Annotations — Reid. Piinconibo r. Orceiiacro (1860), 2 

De a. E. & J. 509; Hunt r. Hunt (1862). 4 De O. F. 

& J. 221 ; Marshall v. Marshall (1879), 5 P. D. 10. 

1346. Affidavits In support — Prohibition for 
refusal of plea — Necessity for affidavit of truth of 
plea.] — On moving for a prohibition to the 
spiritual ct. for refusing a plea, the piirty ought to 
oiler an affidavit of the truth of the facts in the 
plea. — Burdett v. Newell (1705), 2 I A. Rayin. 
1211 ; 92 E. K. 299. 

1347. Pleadings — Right to declaration from 
applicant for writ.] — ^Where a prohibition is applied 
for, the ct. will always, on the demand of the 
party against whom the application is made, put 
the party applying to declare in prohibition. — 
Remington v. Dolby (1844), 9 Q. B, 176; 116 
E. R. 1241 ; mb nom. Rimington v. Dolby, 14 
L. J. Q. B. 5 ; 8 ,7. P. Jo. 787 ; 8vb nom. R. v. 
IdNCOLN (Br.), JliflMiNGToN V. Daj^by, 8 J ur. 
1135 ; mbsequent proceedhnjs^ sub nom. Dolby v. 
Remington (1846), 9 Q. B. 179; subsequent 
proceedings, sub nom. Dolby v. Rimington (1817), 
11 J. P. Jo. 86. 

Annotaiitm : — Reid. Wortliiiigtoii r. Jeffries (1875), L. H. 10 

V. P. 379. 

1848. Costs.] — 1 Will. 4, c. 21, does not tsiuible 
the ct. of K. B., where a. paiiy lias dciclared in 
prohibition & succeeded, to grant liiin his costs 
incurred in the ecclesiastical ct.— T kssimond v. 
Yardley (1833), 5 B. & Ad. 4.58 ; 1 JO K. H. 8($0. 
Annotation: — Consd. While v. Steele (1862), 13 ('. B. N. S. 

231. 


SuB-8Ecrr. 4 . — Op Particular (Jourts. 

Archideaconal courts.] — See Sect. 1, ante. 
Diocesan courts.] — See Sect. 2, ante. 

Provincial & general courts.] — See S<*ci. .3, ante. 
Judicial Committee of Privy Council. l ^sVc 
Sect. 4, ante. 

Court under Benefice’s Act, 1898 (c. 48).] — *SV<5 

Sect. 5, ante. 


SECT. 7.--CENERAL PROCEDURE. 

Sub-sect. 1. — In Oenekai.. 

1849. Whether criminal or civil suit proper 
remedy— Erection of monument without faculty.j— 

The ordinary may order a inonumcint Uy he t^aken 
down, if it is inconveniently placed in a church : u 
it does not interfere, the jjarson’H aiithuinty 
to erect it, sufficient. The suit in this cas<; was 


instituted in a wrong foiin ; it ought to have 
been by articles. — ^H opper r. Davis (1751), 1 
Lee, 640. 

Annotation : — Refd. Leo v. Fofin? (1874), L. 11. 6 P. 0. 38. 

1360. Neglect to repair church.] — Muj.ar 

& SiMES V. Palmer & Killby, No. 798, ante. 

1361. Retaining alms.] — LiuDEUit’. Rains- 

FORD, No. 1493, post. 

1352. Removal of illegal ohuroh ornaments.] 

— Davey V. IIINDE, No. 2768, post. 

1363. Whether affected by rules & analogies 
drawn from common law.] — WiNuiiKSTKit (Hi*.) v, 
Wix, No. 1360, 2iosi. 

1364. Whether process must be in King’s name.] 

— Bastwick’s Case (1637), 3 St4it(^ Tr. 711. 

Annotation : — Mentd. Faulkner r. Llteliflold & Steam (1845), 
1 Hob. Eccl. 184. 

1365. How practice of ecclesiastical courts 
proved.]— B eau RAIN v. Sgo’it, No. 1054, post. 


Sub-sect. 2. — Promotion of Surr. 

1356. Criminal suit -Who may promote.} - 

(I ) The churcliwaidens are usually proniuterH of the 
office of judge in cascjs where the chargi‘s iiiipule 
an ecclesiastical offence, but where^ their evi(hmc<3 
is highly important for tlio cjstablishment of tJie 
charges, the bisliop is justified in directing firoceed- 
ings to be instituteil. . 

(2) No one can doubt that, if sufficB'ritly 
establislHjd, tlui charges [of drunkennesH against 
a clergyman] constitute an ecclesiastical olTcnco 
of a serious nature, for habitual drunkenness, or 
even frequent drunkenness, in a chirgyuian, wlio 
is pastor of a parish, & whoso <iuty it is to set an 
example of sobriety iSi moral conduct to liis 
parishioners, is a liighly penal ollencH*, involving 
very serious consequences on t-ho ju'i'son wh(3 Js 
guilty of it. TJu 3 olTence is greatly increascid when 
such habits arc indulged in at the time the pemon 
is actually engaged in the performance of divine 
worship (SIR H. Jenner).— Huuder v. Speer 
(1811), 1 Notes of f Jases, 39. 



MAHHM r. PJIAPAIAN, Nc». 1486, post. . , , , 

1358. Motives of promoter — Inquiry into.) — 

In crirniniil suits the ct. [(Consistory I’t. of liondcinj, 
will sJimetimes inquin; into the motives of the 
iiromoier but it will jirc-suim; proper motives 
iinl(‘rts there lx; strong pnxif to the contrary. — 
•Iabman V. Wise (18.30), 3 Hag. Ecc. 360; J02 
K. It. 1180. _ , , 

1359. - - When allowed - From nature of suit.] 

Cauk V. Marsh, No. 446, ante. , 

I860. --- ' Promotion by bishop ■ Effect of 
resignation from bishopric.]— A cause; having b< e;n 
sent to the Arches Ct. by letters of re(|ucst, from 
the Bishop of W. in the first- inst-ance., th<; lettors 
of request were a<;cented by the judge, of the 
ArchcH (%. A docn^c by leiicTH (>f iTjiaoHi iHHueu, 


calling um>n deft-, hi appear, Ac drift, appeared. 
Afterwards the Bishop of W.. who was Hie pm- 
moh*i of th<; <;aiise, n;sign(‘<l his see:— //cW; 
the cause harl not ahah-rl, A if- might- b<; continiiefl 
at Hie suit of the same promoter in his individual 
cfiparlty on tlie title of the cause being amenried. 

ICeclesiastirral cts. are not governed by rules 
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r. 

Ct, 


. nrinclplcfl of Ciiuity arc not cxcluilcd from the procecdlngB In tho .Suriogalo 

Applvoalutn of principles of eqmv.f—y ncpnnupi^ w ^ ^ « cai — cAN. 

in the setUement of e«UUw.— -Be Foiui, I^ick v. Ijoku (1877), 1 1 . ec u. vnw. 
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Sect. 7 . — General procedure: Sub-sects. 2 & 8.] 

or analogieH drawn from common law. — WlN- 
CHKSTBB (Bp.) V. Wix (18«9), L. B. 3 A. & E. 19 ; 
39 L. J. Eccl. 22 ; 21 L. T. 439. 

Annotalum : — Refd. Elphinstone v. Purchas (1870), L. R. 3 
P. C. 246. 

1861. Civil suit — Necessity for interest In suit — 
Lay rector — Impeachment of licence to preach.] — 

(1) It Ih generally true that a bishop licencing a 
jitM-son tio i)r<;ach within a parish must hear the 
incumbent first, & that the consent of the 
incumbent to the erection &> use of a chapel is 
requisite. 

(2) A lay rector has not cure of souls, in fact or 
in presumiition of law. 

(3) sphere were two sorts of appropriation : 
{a) where the interests in the benefice, spiritual & 
temporal, were annexed to a religious house, & 
(b) where tcimporal interests only were conveyed ; 
but the cure of souls resided in an endowed per- 
petual vicar. 

(4) Stipendiary cura<ues originated where the 
impropriator is bound to provide divine service, 
but may do it by a curaUs not instituUid but only 
licenced by thc^ bishofi. 

(5) Licence to preach in a chafiel is not allowed 
lo be impeaclied by proceedings on the paH of the 
impropriator in a civil suit, he not showing an 
interest that would entitle him to maintain such 
a suit. 

Wlujrt! thcire are olJier interests in which every 
man partakes, Hi which entitle anyone to institute 
proce(Hlings, such jiroceedings must bis ao puhlicam 
vmdidain^ & by criminal articles exhibited in due 
form. The ciuestion is reduced lo one iioint only 
- th(f right of the party who is the object of such 
proceedings ; whereas in civil suits a previous 
(piest ion may arise of equal diiliculty on tlio right 
title of the person instituting the suit (Sir 
William Scott). — I^irtland (Dukk) v. Hinoham 
(1792), 1 Hag. Con. 157 ; 191 E. B. 509 ; svbnc- 
qnvnl proceed hi (fi*n 1 Hag. Von. 299, n. 

AMuitnihmH : -.Is to (1) Reid. Itc 8t. Alboinarlo 

St.rtM'i (‘iittpol Potii. (181)0), TrlHt. 131. As to (2) Reid, 
iliuo V. JioyiioldH (1810), 2 Man. &; G. 71. As to (3) Reid. 
MiiHon r. LainLuTt. (1848), 12 U. H. 706. As to (4) ]^ld. 
Spry r. Flood (1840), 2 CUirt. 3?)3. As to (6) Apld. Leo v, 
Fiikw: (1874), L. U. 0 1*. C. 38 ; Gordon v. Hayward (1906), 
21 T. L. U. 298. R^d. Richards v. Fluclior (1873), L. K. 
4 A. & K. J07 ; Davey v. HInde, 11901] P. 96. Uvncrally, 
Mentd. WilliainH r. Rrown (1836), 1 Curt. 63; Mac- 
Alllster V, RochoHUT, Bp. (1880), 6 C. P. D. 194 ; R. v 
SI. Marylobone, Vestry, 11895] 1 g. B. 771. 

1362. Interest need not appear on 

monition— How objection to. interest raised.] — 

A monition issued out. of the ct. at the petition of 
A., which, aft<*r reciting that it hod been alleged 
l)y t he pi*omotia* that, there weit* affixed to t he walls 
of St. J*.8 Ohui’ch, F., eertain representations of 
stations of the (.-ross & Fassion of our Ixird, such 
as are listed in Bonian Catholic chapels, but not in 
churches of tlic (-hurch of England ; that sucli 
stations had been introduced into the church since 
its consecration & w'ithout the authority of a 
faeulty, & that their use & exhibition was contrary 
to t he law c»f the ('hurch, monished the incumbent 
of t he ptirish the churchwardens to remove such 
stations without delay, or to appear & show cause 
ill the et. why an order should not issue for their 
ivnujval ; — Held : it- was not necessary to the 
validity of the monition that it should show on the 
face of it the interest, otlicial or private, of A., in 
the nuitler complained of ; & tis the object of the 
monition was to enforce obedience to the law, 
evtTyom* has lui intoi*est in i)i*eserving public 
ordt»r & is entitled to institute proceedings for that 
purpose, the monition, therefons on the face of it, 
assuming the doctrine of interest to be applicable 


to the case, showed that A. had an interest to 
sustain it. 

To sustain a civil suit a pltf. should show an 
interest ; but the correct mode of raising an objec- 
tion to his interest is either by the party cited 
appearing under protest, or praying the ct. to order 
pltf. to propound his interest, or by raising it on 
the admission of the libel, or by or on the subse- 
quent pleadings. — Lee v, Bidsdale (1873), 42 
L. J. Eccl. 1 ; 37 J. P. 804. 

1863. .] — Where a monition issued by 

the Commissary-General of the diocese of Canter- 
bury to an incumbent & churchwardens, ordering 
them to remove certain ornaments from their 
church unless they should show cause to the con- 
trary, did not disclose on the face of it any interest 
in the suit on the part of promovent, & such defect 
was insisted upon by the churchwardens in showing 
cause against the same : — Held : the Judge of the 
Ct. of Arches was right in directing that the; suit 
should be dismissed, with costs as against the 
churchwardens ; such a suit was a civil suit, & was 
not open to every one, even with the consent of the 
ordinary, but only U) those? who had an interest 
in it.— Lee v. Fagg (1874), L. B. « P. C. 38 ; 43 
L. J. Eccl. 17 ; 30 L. T. 800 ; 38 J. P. 590 ; 22 
W. B. 902, P. ; offy. S. C\ 8vh nom, Fagg v. 
Lee (1873), L. B. 4 A. & E. 135. 

Annotations .•-■-Polld. Davey r. Hinde, [190]] P. 96 ; Davey 

V. Hinde, [1903] P. 221 ; Noble r. Roast, [1904] P. 34. 

Reid. Hansard v. St. Mallicw, Bethnal Green (i878), 4 

1*. D. 40 ; Gordon v. Hoyward (1905). 21 T. L. R. 298. 

1364. .]--l’he chul'ch wardens of a 

parish in the diocese of York, the incumbency of 
which was vaaint by the resignation of the last 
incumbent thereof, \yero cited to show cause why 
a monition should not be issuc'd calling upon them 
to ivmovc out of t h(‘ i)arish church certain orna- 
ments inti*oduc(»(i th(?rci without the authority 
of a faculty. The promoU»r in the .suit was not 
a parishioner of the parish, bul. was described in 
the citation as “ T. S. Noble, of t he* city of ’^'oi’k, 
solr., seertitary to His Grace ihe? Arclibishop of 
York & Grdinary of Die Dioeesi* of York.” It 
furthc'p appcarc'd though it Was not discloscnl on 
the face of the citUtion, that the promoU'r had bet;n 

. appoinU?d & was at Die time wli(*n Die citation 
j issued sequestrator of the living during tlu? 
i vacancy : — Held : the suit must be dismissed, as 
the piximoler had not the interest rtMpiired by law 
to entitle him to promoU? the suit. — Noble v. 
Beast, (1901] P. 34. 

1365. Delay In prosecution — Effect.] — On appeal 
in a criminal suit, an c'xt(‘nsion of the t«rm 
])robatory being jirayed by the pi*omoter, ^ a 
delay tif nine montlis 'without making substantial 
jirogress in the cause, or examining a single witness, 
after the suit had beem alrt^ady depending in the 
('t. of Appeal, two years, is a sunicicut ground to 
dismiss deft.., & condemn the promoter in payment 
of a sum nomine, cxpenmtnun. — Jenkins v. Barrett 
(1827), 1 Hag. Ecc. 12 ; 102 E. B. 489. 

j 1366. Proceedings against clerk for 

i incontinence.] — Statute 27, Geo. 3, c. 44, applies 
, only to proceedings against fornicatoi*8, ct%., 

; whether la>^nen or clergymen, pro salute animae ; 
but a proceeding in the Ecclesiastical Ct. on the 
ground of fornication, against a clergyman, for 
the purpose of deprivation, is not prtihibitcd by 
; the statute. — Free r. Bpiigoyne (1828), 2 Bli. 

; N. S. 05 ; 1 Dow. & Cl. 115 ; 4 E. B. 1055, H. L. ; 
affih (1820), 5 B. & C. 100. 

AnnotatUtns : — Apld. Gliver &: Toll r. Hobart (1827), 1 

Haj?. Kw. 43 ; Burder r. Hodgson (1844), 3 L. T. O. S. 

' 242. Mentd. Fergnson r. Klnnoull (1842), 9 Cl. & I'ln. 

251 ; Bamoa v. Shore (1846), 8 g. B. 640 ; Doe d. Hudson 

V. Roe (1852), 18 g. B. 806; Be Walah (1853), 1 E. A B. 
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383 ; Wilmot v. Uoso (1854). 3 E. & B. 663 ; Mackonochio 

V. Penzance (1881), 6 App. Cas. 424. 

1367. •] — (1) Leni^h of time, though 

it may not amount to a bar to a criminal suit, 
will induce the ct. to admit general explanation 
instead of requiring a direct contradiction or 
explanation of each speciilc fact. 

(2) In a criminal suit, the ct. is strictly (;onihied 
to the offences charged in the articles. 

(3) As to the charge of digging up graves : 
instead of digging up the graves & disturbing tlie 
bodies, he merely levelled the little mounds on 
the top of the graves which were inconvimient for 
hearses, after levelling these he laid down again 
the same turf. This oi)eration cf)uld not possibly 
distui'b any of the bodies buried in these graves 
(8m John Nicholl). — ^Bennett v. Bonakeb 
(1830), 3 Hag. Ecc. 17 ; 102 E. R. 1000. 

^nitoiation ; — iJcncrally, Mentd. Sheppard v, Bennett (1870). 

18 W. It. 650. 

1368. Continuing offence.] — 8t. 

David (Bp.) v. De Kutzen, No. 1045, ante. 


Sub-sect. 3.~- Citation and Monition, 

1369. Whether proceedings should be begun by 
citation or monition.] — BAUTLEnn' v, KmwooD, No. 

2001, poftl, 

1370. Citation — Out of diocese of residence — 

Suit not maintainable in such diocese.] — A iiian 
may be cited out of t/lie diocese in which be lives 
in causes which could not Jiave been maintained 
against him in that diocese. — Machin v. Molton 
(1700), 1 Ld. Jtaym. 452, 534 ; 2 Lut. 1057 ; 5 
Mod. Kep. 450 ; 12 Mod. Hep. 251 ; 2 Salk. 

54U; 3 Salk. 90; Carth. 470; 01 E. K. 1201 , 125(i. 

Refusal to issue — Appeal.] — Nee Nos. 1447, 

1448, post, 

1371. Service — On Sunday — Validity.] — 

A citation issued by the chancellor of a dioceH(^ 
against a person for incontinency may be served 
oil a Sunday, riotwithstan<ling Sunday Observance 
Act, 1077 (c. 7). 

The ( above] statute di<l not forbid tluj execution 
of such process as could not be but. on Sunday ; 
A. so it is in th<‘> case of a summons in real actions ; 
A if by the ecclesiastical laws i>i*ocess is to be served 
on a Sunday tluj general words of the, statute; will 
not lake it away {per Cuh.).^ -Bhookbanck v. 
Atj.knhon (1099), 12 Mod. Itep. 275 ; 88 E. K. 
1318 ; 8nb yiom. Alanson v. Biiookhank, 5 Mod. 
Rep. 449 ; (’arth. 505 ; 8uh nom, Allen v. Buook- 
bank, 2 Salk. 025. 

1372. Out of jurisdiction —Validity.] — 

(1) A citation issued from this ct. address* ;d to a 
jiail-y then residing A being witliin the; die)cese. 
The party (luittcd England before service was 
affected. The citation was pei'sonally serv*;d (ui 
him in parts abroad. Protest to aiipearing was 
overruled. 

(2) A proctor taking out a citation for a paHy, 
had not a formal proxy fi*om his client at the time 
it issued. Protest to appearing was overruled. 
l^OLLETT V. Collett (1843), 3 t.'urt. 72(i ; 2 Notes 
of Cases, 504 ; 7 Jur. 1104 ; 103 E. R. 881. 
Annotaiians : — As to (1 ) Befd. Yelvertoii r. YolvjTton (1856), 
Sea. & Sin. 49 ; Oraham v. Orahain, 11923] 1*. 31. 

1373 . Service by apparitor.] 

—Jones r. Jones (1847), 5 Notes of (’ases, 131. 

1374 . ,J —A citation had, 

ill a suit for seijaratioii by reascjii of cruelty A 
sidultcry, been berv<;d at the last known residenc*; 
of deft., A also on the door of the parish church ; 
afterwards a citation was personally served on him 
in the West Indies HeW : a bufllcient service 


to enable the paHy pi*oceeding to go on in poenam. 
— Dasent t\ Dahent (1849), 1 Rob. Eccl. 800 ; 
7 Notes of Cases, 120 ; 111.. T. O. S. 48 ; 13 
Jur. 832 ; lOii E. R. 1218. 

Annotati/ms Retd. Yelvcrtou e. Yolverton ( 1850 ), Soa. & 

Sm. 49 ; Burton r. Burton ( 1873 ), 21 \V. U. 648 ; L. C. C. 

DuuduH, 11904 J I\ 1 ; Uruhaia t>. (Irahuin. 11923 ] P. 31 * 

1375 . Joinder of parties -Validity.] — tJoxE 

r. Chapman (1730), ciUnl in 1 lloh. Eccl. at p. 
730 ; 1 1 L. T. O. S. at p. 31 1 ; 12 Jur. at p. 012 ; 
103 E. It. at p. 1190. 

Aiuufiations : — Coned. Fell r. Lnw (IS 4 S), 1 Hol». E<t 1 . 726 . 

Retd. UobiiiH r. Harding (17 37), eit<Ml in 6 Notes of t'lises, 

217 . 

1376. — No objection taken.] — 

Fell r. Law, No. 1 158, ante, 

1377. Wrong description -Name ol party — 

Identity clear.] — In a testamentary suit, the 
citation of a i)art y by an erroneous t'hristian name, 
th*;re being no doubt *is L) the; identity of the 
])erson : — livUi : sullicient'.- Powell p. Btuwiii 
(1758), 2 Uv, 517 ; 101 E. K. 424. 

1378. Delay in objection.] — It 

is now alh;ged that, the true naim; is Austin ; hut 
whoever alleg<*s a misnomer is hound to iissigii the 
tmti name by which he iiu'ans to abide. 

When a i)<*i*son appears, it may morally justify 
the ])r(‘sumpt.ion that he is the jiarty inUmded ; 
tlic law, Jiuwt;v*‘r, allows the beiieOt ^ tif tiu; 
(jxception, as to the viilidity of tlie citation, but 
under the condition b(;rort; iiU‘ntion<‘d. The 
material (luestion is, Jiow tin; mistake originated. 
Upon that (piestion tin* ct. must i)resimn; that 
tJie i)roctor wouhl not make that av*;i'ment without 
authoritv ; it. must tJn'refore h*; {;orisuh'i**;d t.o he 
the.act of the pmiy. It may he true, that, a proctor 
iriay introduce new mat.t<*r on ids pnjU'st, but not 
such lui is inconsist.<*nt with a former all(;gatiun. 
1 think, tln*r<;foi*e, that tin; alXempt, which Inis lM*en 
made delay these; ]>rooeeilings, on this last f)h- 
jiiction, is im])roper, A that tin; jirotest must he 
*>verruletl (Slit WildJAM Sr'O'iT). - ‘ PiMTCMiAiti) v, 
Daluy (1792), 1 IJag. C*»n. 189 ; 191 E. R. 529. 

1379. — - Parish of party Cured by 

appearance.] A jiroL'st as t-o tin; elh'ct t>f a 
citation, d(‘scrihing tin; paHy in a wrong parish, 
but. cured by appe«ran*;e, was overruled. llAitllAM 
r. Bauham* (1789), I JIag. (Jon. 5; 1 Phillim. 

181, n. ; 191 1C. U. 155. 

AmiotntiuuH : Mentd. liovekiu r. JlilwiirdM (j>^PJ), 1 IMilUiin. 

179; >ionliUJiit r. Mcuicn-ilTe (1 /mI), L. Jt. 2 Sc. A Div. 

374. 

1380. In criminal suit Statement of 
charges- Sufliclency. I -Siewaiid r. Fbanujh, No. 
1028, «/dc. 

1381. ~ — - ^ .] - Fuan<us V. 

Stkwmh), No. 1029, ante. 

1382. - - Necessity for To give 

bishop Jurisdiction to pass sentence of suspension.] 

By the letU rs jiate.nt erecting tiie S*;e of J ariiaica, 
tlie bislnip is empowered to (;x(;rcis<; spiritual A 
ecch’siastical Jiirisiliction, A, among other things, 
U> ininish rectors, etc., ijwicording t*» the laws A 
canons of the (Jhurch of England. Th*; rector of 
a parish within tin* dioe<*He of .larnaica, having, in 
the- opinion of the hislmp, transgre.S8*;d tin; pro- 
visions of the tJlergy Act of Jarnai*;a, in declining 
to iTit/er a marriag*; on tiie registry of his iiarish, 
Wilemni«*;d in a phice which wiis supposed not to 
he within the pansh. was ciU;d by the bishop, A, 
being recpiired, iniwle an entry of the marriage, 
wli*;n‘iipon the bishop, without having exhibited 
article-s or a libel, priss*;*! H<;ntence of suspension 
for siK’li previous refusal, A directed tiie same to 
be published :—//*;/*/ ; such iiroceedings were 
wholly irregular A the sentence reversed with 
costs. 



330 Ecclesiastical Law. 


Sect. 7. — General procedure: Sub-aecUt, 3, 4 <£? 5, 

QuJ : whether on appeal from an ecclesiastical 
sentence of the Bishop of Jamaica, applt. ought 
not to pray a reference to the Judicial Committee, 
instead of a Commission of Delegates. — ^Bowek- 
WANK V. Jamaica (Bp.) (1839), 2 Moo. P. C. C. 
440 ; 12 E. R. 1077, P. C. 

Proceedings under Church Discipline 

Act, 1840 (c. 86).]— No. 1505, jioal. 


8uB-sEcn\ 4 . — ^Appeahance. 

1883. Under protest — Grievance on face of 
inhibition.] — (1) A party may appeal* under 
protest to the issue of an inhibition, where griev- 
ance appears on the face of it. 

(2) Qu. ; whether a party in unpurged contempt 
may appeal. — Hariuhon v. Sparrow (1842), 3 | 
Curt. 1 ; 103 E. B. 033 ; avb nom. Harrison v. ' 
Harrison, 1 Notes of Coses, 294 ; 0 Jur. 110 ; 
offg- sub nom. Harrison v. Harrison, 4 Moo. 
V. C. C. 90, l\ C. 

Anw)tniwn « : — Ah to (2) Reid. Handloy w. Edwards (1844), 

4 Moo. 1*. C. (J. 407. Generally^ Mentd. N — — r (fulnoly 
called o) r. M -c (1853). 2 Kob. Eccl. 025. 

1384. Objection to Jurisdiction.] — Zyck- 

TANSKi V. ZYCKiiiNSKi, No. 1200, ante. 

1886. In person or by proctor.] — A deft, in a suit 
in the Ax'ches Ct. of Canterbui’y cannot enter an 
appearance otherwise than in person or by a 
^iroctor. — B urch v. Reid (1873), L. R. 4 A. & E. 

1886. Effect of — Whether waiver- Objection to 
regularity of proceedings.] — Appearance waives any 
objection so far as respects the fonnalities of the 
proceedings. — Prankard v. Deacle (1828), 1 
Hag. Ecc. 100 ; 102 E. R. 545. 

Annotai'UniH : — Mentd. Rubbers r. Harby (1842), 1 Notes of 
Cases, 300 ; Lee v. lildsdale (1873), 37 J. P. 804. 

1887. — ; Objection to Jurisdiction.] — If, 

in an ecclesiastical ci., a party is cited as resident , 
within the juiisdiction, & appeal's & pleads without 
objection, he cannot afterwards put that fact -in | 
issue. In such a casts an intervener is not at j 
liberty to raise an objection to the jurisdiction on 
that ground. — Ohiciiehter v . Donecal (1821), 

0 Madd. 375 ; 50 E. R. 1134 ; aub nom. Donegal 
V. Doneoai., 3 Phillim. 597 ; 1 Hag. Con. 0, n. 
AnfUitaiittnH : — Consd. ft Distd. I'arkoH v. l*arko8 (1832), 2 

Hob. Eool. 318. Mentd. Whitooiub r. Whitcomb (1840), 

2 Ciut. 331 ; Graham t*. Graham, 11923] P. 31. { 

1388. Non-appearance — Effect of.] — (1) Two ; 

persons, against whom a cause was carried on I 
in pomanif did not appear to a citation : — Held : 
they weiti parties in tliat cause, & their evidence ! 
could not bo received, till they wei*c dismissed from ! 
the cause. j 

(2) 0 ft 7 Xict. c. 85, piobably applies to the I 
Ecclesiastical Cts. — Sanders v. Wioston (1846), ' 

1 Rob. Eccl. 400 ; 5 Notes of Oases, 78 ; 8 | 
J.. T. O. S. 255 ; 10 J. P. 808 ; 10 Jur. 1040. 
Annoiationn : — to (1) Distd. CuUiim t». Seymour (1849), 

7 Not-es of Cases, 114. Js to (2) Retd. Cullum v, Seymour 
(1849), 7 Notes uf Cases, 114. 


SuR-SECT. 5.— Pleadings. 

A. In Criminal Suits. 

(a) ArliHcs. 

1389. Necessity for bringing in — Where defendant 
confesses.] — A clergyman having read prayers ft 
poached, etc., in an unconsecrated building 
without the consent of the incumbent of the 


parish, after receiving notice from the latter, 
ft having challenged interference, the incumbent 
promoted a criminal suit against him in the Arches 
Ot. Deft, admitted he had offended : — Held : 
the articles must nevertheless be brought into ct. 
to know what sentence to pass ; & as deft., by 
his conduct, had caused the suit to be commenced, 
he was liable in costs. — Jones v. Jelf (1863), 8 
L. T. 399 ; 27 J. P. 483. 

Annotation Refd. Kltson v. Drury (1863), 29 J. P. 643. 

1890. Contents — General rules — Whole charge 
must be specifically set out.] — (1) The admissibility 
of thes^ articles has been attacked, generally, if 
1 understand, upon the broad principle of 
additional articles being, universally, inadmissible 
in criminal suits. I am aware, however, of no 
such rule as this. Additional articles may be 
offered, even in criminal suits. At the some time, 
they are not admissible as a matter of course, or 
indeed at all, without special ground for their 
admission, such, for instance, as this suit presents, 
in the circumstance of the articles having been 
admitted, in the first instance, most hastily 
ft unadvisedly, in a ct. not, it may be conjectured, 
much in the habit of dealing with cases of this 
description. Even whore admissible at all, ad- 
ditional articles must be such as to occasion, 
taken in conjunction with the original ai'ticles, no 
substantial broach of the rules of criminal pleading, 
in order to make good their claim to be actually 
admitted (Sir John Nichoij.). 

(2) It is matter of perfect notoriety, that in 
proceedings by articles, the articles must be brought 
in on the <!ourt-day immediately subsequent to 
that on which deft, has appeared ; ft that, being 
so brought in, they must contain the charge, ft 
the whole charge (Sir John Niuuoli.). 

(3) It is true that the articles, when brought in, 

may be reformed ft amcndc>d under the direction 
of the ot., prior to then' actual admission ; but 
when they are once admitted, ft issue is joined, 
either party, I apprehend, is bound by them. 
In particular promovent is not at liberty to drop 
in with charges, one after another, with perhaps the 
single exception, that offences cj'usdem generis^ 
subsequently committed, may bo pleaded in sub- 
sequent articles. But further articles, as matter 
of course, containing new criminal charges, or oven 
advancing collateral facts ft circumstances in proof 
of such articles of the original set as arc, in them- 
selves ft directly criminatory, ought not to be 
admitted (Sir John Nicuoiii.). — Schultes v. 
Hodgson (1822), 1 Add. 318 ; 162 E. R. 111. 
Aniwtations : — Refd. r. Swift (1832), 4 Haa. Ecc. 139 ; 

Wyuu V. DavicH & Woever U833). 1 Curt. 69 ; Kins v. 

Kills (1830), 2 Hob. Eccl. 133. 

1391. .]— Bennett v. Bonakeu, 

No. 1367, ante. 

1392. .] — (1 ) Proceedings against 

a Clerk in Holy Orders under Church Discipline 
Act, 1840 (c. 86), for publisliing heretical doctrines 
in contravention ft violation of the Articles of 

I Religion ft Formularies of the Church of England, 
are of a criminal nature, ft it is necessary that the 
accusation should bo stated with precision ^ dis- 
tinctness in the pleadings. 

(2) The Articles of charge must distinctly state 
the opinions which ibo clerk has advisedly main- 
I tained ft must set forth the passages of the work 
I in wliich those opinions are stated, ft such Aiticles 
1 must specify the doctrines of the Church whicli the 
I opinions of the clerk are alleged to contravene ft 
the paiticulai* Articles of Religion ft the Foimularies 
’ which contain such doctrines. 

'(3) In the eleventh Article of Religion it is laid 
! down that ** We are accounted righteous before 
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God only for tho merits of our Lord & Sa\iour I 
Jesus Christ by faith & not for our own works ■ 
deservings”:— jEr«ZeZ; as the Article was wholly , 
silent as to the merits of Jesus Christ being trans- 
ferred to us, & asserts only that we aie justified 
for the merits of Jesus our Savour by faith, & by 
faith alone, it was not penal in a clergyman to ' 
speak of merit by transfer as a “ fiction,” however ' 
unseemly that word may be when used in con- ' 
nection with such a subject. I 

(4) In an Article against a cleigynian it was I 
cliarged that it was a contradiction of tlie Church | 
of England, as laid down in Articlcis of Iteligion ■ 
\ I., & XX., the Nicene (>reed, & in the ordination 
service of priests, to affirm that any part of the | 
canonical books of the Old or New Testament, 
upon any subject whatever, however unconnected 
with religious faith or moral duty was not writUm 
under the insjnration of the Holy Spirit : — Held : 
the charge that every ptirt of the scriptures was ; 
not written under the inspiration of tlio Holy 
Spirit was not established as it was not to be ! 
found either in Articles VI., or XX., the Foimu- j 
lanes, the Service for tho Ordering of Pri€*sts, or I 
the Nicene Creed. 

(5) It is not competent to a clergyman of the ' 
Church of England to t/cach or suggest that a hope ; 
may be entertained of a state of things contrary j 
to which the Church expressly teaches or declares 
will be the case. 

(0) It is not penal for a clergyman to express 
a hope of the ultimate pardon of the wicked. 

(7) No appeal was interposed from an int/cr- 
locutory judgment of tho Arches Ct. admitting 
articles of charge against a clergyman procfH*d(*d 
against under Church Discipline Act, 1840 (c. 80) : 
— Held : applt. was not concluded by the 1 

admission ol the Aiticles & it was competent to 
him upon appeal from the final sentence, to open 
the finding of the interlocutory jinlgmcnt upon 
the articles. — W ij.liams v, Salishujiy (Hi*.) (1804), 

2 Moo. P. C. C. N. S. 375 ; 15 E. ](» 013 ; nub 
nom, WUiLiAMs SALisnuitv (Hi*.), Wii^son v. 
Pkndall, 3 New Jlr*p. 491 ; Hi*od. & E. 247 ; 9 
L. T. 787 ; 10 Jur. N. S. 190 ; 12 W. 11. 445. P. C. 
AuittHaiumH : — As to (1) Apld. Sliepjmrcl r. Pcnricit (Jut 
Appeal) (1S70), J) Moo. 1*. (!. C’. N. S. 120 ; Sheppard r. 
licunott (2nd Anpoul) (1872), SI Moo. 1*. C. C. N. S. 14S). 
As to (2) Apld. Voywy V, Noble, Noble v. VoyM*y (1S7J), 

7 Moo. 1*. (3. C. N. H. 1G7. (Jcnrrully, Coiisd. Voysey r. 
Noble, Noble v. VoyHoy (1871), 7 Moo. 1*. (\ (.!. N. S. 1G7. 
Befd. Piwey V. Jowett (1863), 1 New Kep. 4S« ; 0»nibt* 
r. EdwardH (1878), 3 P. D. 103 ; Mackonocliie v. Penziinre 
(1881), 6 App. Can. 424 ; Merrimau v. Williams (1882), 

7 A])p. Cau. 484. Mentd. JeukiiiH r. Cook (I87d), 1 i*. Ji. 
80. 

1393. Articles must be so specific as to 

alTorcl fair opportunity to defence.] — In criminal 
suits articles must be so specific as to alloril a fail 
opportunity of defence. — O uveh A. Tom. v. 
Hobart (1827), 1 Hag. Ecc. 43 ; 192 E. H. 590. 
AnntAalion : — Befd. Bnrgfoync r. t’ree (182(1), 2 Hutf. Eec. 

456. 

1394. Whole transaction must be 

fairly stated.] — Lee r. Matthews, No. 410, au\i\ 

1395. .] — In criminal suits the 

articles should state the whole transaction, in 
order that deft, may give an affirmative issue. — 
Taylor r. Moriey (1837), 1 Curt. 470. 

Annatalions : — ^Befd. Zychlinski v. Zychlinski C861), 31 

L. J. P. M. & A. 37 ; Wilson v, VVilMm (1871), L. K. 2 1*. 

& D. 341 ; Martin w. Mackomxrhie (187ii), 4 o. H. 1>. 0U7 ; 
Head r. Lincoln, Bp. (1889). 14 1*. 1J. 88 ; ejirt r. Filliim- 
hani, IIUOIJ 1*. 176. Mentd. i’urkes r. I'xukcH (ly/iJ;, 

2 Kob. Eocl. 518. 

1396. Necessity for precision of 

charge.] — Heath r. Buudeic, No. 2085, past . 

1397. Particular laws infringed must 

be stated seriatim.]— Marson v, Vnhack, No. ill, 
an/c. 


1398. Necessity for accurate description 

of office of Judge.] — If tho office of tho judge is 
wrongly described in a copy of the articles in tho 
pleading in a criminal suit, it is fatal. — W iluams 
r. Hott (1789), 1 Hog. Con. 1 ; 101 E. R. 454. 
AtifWiftiiotia : — Retd. Praiikard v. Doarlo (1828), I Hagr. Kco. 

109 ; Fagft v. Loo (1873). L. R. 4 A. A K. 135 ; Leo p. 
lUt^dalo (1873), 37 J. l\ 804 ; Bowman r. Lax, 11910J 

1399. .] — Thorpe v, MANSEUi (1819), 

1 Hag. Con. 4, n. ; 101 E. H. 456. 

Anmaniioits — Befd. Praiikiird c. Deucle (1828), 1 Hug. Kco, 
169 ; U. V. t^Huterbury, Arclibp., 11902J 2 K. IJ. 503 ; 
Bowmuu V. Lttx, [1910] P. 300. 

1400. Articles must agree with oitation.] — 

(1) In a criminal proceeding, it is not competent 
to the promot^T to 8(*t forth in the art/iclcs an 
ofTonee not contained in the citation. TMie articles 
must agree with tlie citation. 

(2) In a criminal proceeding, the burthen of 
proving tlie cliarge lies on the promoU'r ; A tho 
clc^rgyman of tho parish is not an improper person 
to iiroceotl in such a case, for to the incumhent 
belongs il»o superintendence of the cluirch A 
cliurchyard, A it is his duty to take car<» that, no 
inscription should be i>laced iluTe. which couhl be 
miule the means of disst^niinating doct.rin<‘s incon- 
sistent with those of the established religion (Siu 
11. JENNEU). — HrEEKH V, WoOl.FREY (1838), 1 
Cult. 889; 103E. H.304. 

Annniaiions : — As to (2) Distd. r. S(.cii.d, S(.oud r. 

l*cursoii, 11903] 1*. 66. UcntriUtu, Consd. Kgcrloii v. All 
of Odd Rode, 11894] P. 16. Befd. Hin*of«)rd, Bp. v. 
T — ^ — II (1853), 2 Hob. Keel. 595 ; Martin v. Miu’kono- 
clilo, Flamoiik v. SlinpHon (1868), L. Ji. 2 A. K. 116 ; 
Hhcptianl v. Baimctt (JK69), 39 ]j. .1. Ecci. 1 : Kind. r. 
Hinlth (1875). J^. Ji. 4 A. ^ K. 398. Mentd. Bournu v, 
Kuauo, 11919] A. C. 815. 

1401. General charge accompanied with 

particulars — Sufficiency.] -dn a suit against a 
clergyman, for drunkenness A- indecent conduct 
in his church, articles charging liitn with being 
addictod to the immoderate use of spirituous 

i licjuors, frequenting a piiblic-houso, drinking to 
I excess, A thcridiy becoming inUixicated, followed 
I by (;harg(!H of drunkenness at dilTerent times, one 
; of which was patticulatiy specifiinl, were aiimiited. 

: Speer v. Hpriier (1840), 3 Moc*. J*. C. C, 100 ; 

j Hrod. A F. 1 ; 13 J<]. li. 71 ; mbseffuetit ifro(redht{/Sf 
I sub vom, Hurbeh v. Spicer (1841), I Notes of 
I (’nses, 39. 

AaavdrJnmx :--Befd. Biirdor r. Piigho (1855), 1 Jur. N. H. 
1178. Mentd. Burdcr v. J^uia^b y (1842), 1 NoU'h of C'aHCH, 
542 

1402. Articles need not specify canon or 

constitution — Offence cognisable by general ecclesi- 
astical law. | — (J ) Where an olTence is cognisable by 
the geii(*ral eccleshisticjal law, articles need not 
specify the particular canon or constitution 
intended U) be ndiod on as sujijiorting the charges 
contained in them. 

(2) A cleigymaii was suspended for three years 
fur publishing in a newspaper, a letter, in <lero- 
gation A d(;praving of the Hook of (.'oinmon 
Prayer, A monished to abstain from similar ctin- 
duct in futur<!.’- S anbekh v. Head (1843), 3 (hirt. 
.505 ; 2 Notes of C'ases, 355 ; 7 .1. 1*. 580 ; 7 Jur. 
728 ; 103 E. H. 827 ; sub uom, SAUNDEitc v. Head, 

1 1.. T. O. S. 433. 

Annoiaiions ; --A8 to (2) Befd. Hi. Albans, Bp. p. Killlngbain, 
[1906) I*. 163. Gtnt.raUy. Consd. OaulM) r. Du La Hero 
<1881), 6 P. D. 157. Rnd, Uf>((t?rfOti p. Oakuluy (1M45), 

1 Kob. Kccl. 322 ; Heath v. Burdcr (1862), 15 Moo. i*. (]. C. 

1 ; PiiH<‘y p. Jowutt (1863), 1 Now Bup. 488 ; Martin r. 

Flurnatik p. Bltiifmon (1x68), Ij. K. 2 A. & K. 
116 ; Buni*lie4J<l Clerk r. Mjc. [1897 1 A. C. 220. 

1403. - Articles need not negative exceptions.] 

-A bidiop being the patron of a living held by a 
clerk charged with an eccb^iastical olTence lias the 
power to send lettera of request to the Ct. of Appeal 
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Sect, 7 . — General ^procedure: Svb-aecL 5, A, ia) dt 
(b) cfe B, ; svb-ae cfs, ft, 7 8.] 

of the province under Church Discipline Act. 
1840 (c. 80), s. 24. 

It is not necessary, when the ct. has a general 
jurisdiction over the subject-matter, that the pro- 
moter of the office of the judge should negative, 
in pleading, exceptions ; it is for deft, so to do, 
as a defenc(^ to the charge against him. — Cooper 
V. Dodd (18.50), 2 Rob. Eccl. 270 ; 14 Jur. 724 ; 
103 E.R. 1314. 

1404. Averment following exact words of 

rubric.] — -An avement, following the exact words 
of the third rubric at the end of the Communion I 
service, that there has been communion, that the j 
^^i^nienis were consecrated & received by the | 
minister, either where no person communicated j 
with him, or where only one person communicated i 
with him, or where only two ])ersons communicated ! 
with him, is a suffichuit allegation of an ecclesi- ; 
asticuil olTence having been committed. — I'ahnkll i 
V. JtouoiiTON (1874), L. R. 0 P. O. 40 ; 31 L. T. I 
504 ; 30 .J . P. 180 ; 23 W. R. 428, P. C. i 

1406. Signature of barrister— Necessity for.]— i 
Marhon V, UNMAfUC, No. 4-11, ante, i 

1406. Annexation of document pleaded.]— 8t. 
David (Bp.) v, De Rutzen, No. 1015, arUe, 

1407. ParUculars—’nme for application.]— In a 
criiriinal suit containing charg(‘s of misconduct 
against a clerk in holy ordtsrs, an order wiis made 
after tlu^ closer of th(*. pleadings that tiie piDmoter 
should give particulars of th(^ cJiarges. Such 
particulars shouhi as a inile be applied for on the 
admission of aHIcles.— S alisbury (Bj\) v. Ottley 
(1885), 10 IM). 20. 

1408. Admission Objection to— Notice of objec- 
tions- — Contents.] — (1) In a criminal suit promoted i 
by the incumbent for ringing the church bells, it 
iK tiot sufficient to all(‘g(* that the ringing took jdaco 
witlioul* the consent of th<* inc\inib(Mit ; it must be 
alleged 1o liav(» been against his <‘xpi*(\ss wish. 
(2) WJien th(i lulinission of pleadings in the Ct. of ; 
Ar(;h(‘H is objected to, tlu^ notici! must state the ! 
gi*ounds of objection. — Daunt v, Pkoc ker (1807), i 
L. U. 2 A. At E. 41 ; .37 L. .T. Eccl. 1 ; 32 J. P. 132. I 

1409. Delivery — Time of.] — IIutcuinh v. Den- ; 

ZILOE A J.OVKLAND, No. 773, untv, ! 

1410. Amendment — When allowed.] — SciiULTEs 
V, IJoiKiSON, No. 1300, ante, 

1411. Copy -Right of defence to.] — A prohibi- i 

tion li(‘s, if the Spiritual (3.. i*efuses a copy of 
articles. Bennoyeu’h Case (1703), 0 Mod. Rep. 
87 ; 87 E. R,. 845. . i 

1412. — In a suit in spiritual ci. 

<’,r officio the party is entitled to liave a cojiy of the 
uilicles. j 

It was formerly h(*Ul by all the judges of England 
that when thert* was a proceeding ex officio in the 
Ecclesiastical Pt., they wei*e not bound tt) give , 
t he party a copy 4)f the. articles ; but the law is 
otherwise, for in such cases if they ixifust^ to give 
a copy of the ailicles a prohibition shall go 
qwnmjue tlu‘y deliver it (Holt, C.J.). — Anon. 
(1703), 2 Ul, Raym. 091 ; 02 E. R, 100. 

1413. Additional articles — When admitted.] — 

The whole substantive case of a party should bti 
at once brought before the ct. out wliei'o it is 
clearly shown that the facts could not have been 
8(K)ner pleailed additional articles may be given 
in.— MooiisoN r. Moouson (1792), 3 Hag. Ecc. 87 : 
102E. R, 1090. X b 


1414. .] — Schultes v. Hodgson, No. 

1390, ante. 

1415. .] — Two explanatory articles, in 

a responsive allegation, were admitted. — R oper 
V. Roper (1818), 3 Phillim. 97 ; 161 E. R. 1209. 

1416. Particulars of orl^nal charge.] 

— In a criminal suit the original articles pleaded 
a ccrt^i transaction, without specification. An 
additional article was brought in pleading the 
same transaction, but with greater minuteness : — 
Held : such article was admissible, inasmuch as 
it brought no fresh charge against deft. — ^M adan 
V. Karr (I860), 14 Jur. 275. 

In proceedings under Church Discipline Act, 1840 
(c. 86).] — See Sect. 9, sub-sect. 1, C. (c) iii., post. 

(6) Answer. 

1417. Contents — Redundancy.] — Every averment 
of a plea must bo fully answered, except where 
the answer might criminate the p^y. Answer's 
must not be redundant. 

The true meaning of the term [“ redundancy *’] 
I take to be this : resp. is not to insert in his answer 
any matUjr foreign to the articles he is called upon 
^ answer, although such matter may be admissible 
in plea, but he may, in his answer, plead matter 
j by way of explanation pertinent to the articles, 
even if such matter shall be solely in his own know- 
ledge, & to such extern t incapable of proof ; or he 
may state matter wliicli can be substantiated by 
1 witnesst's ; but, in tliis latter instance, if sucli 
matter be introiluced into the answer, & not after- 
wards put in i»lea, or pi*oved, the ct. will give no 
weight or credence to such }*art of the answer. 
Wht‘u once an alU'galion has been a<lmitt(id, 
either on debate or titherwise, it is too late to 
consider whether any i>art8 of it are admissible or 
not ; such a course would lead to confusion, 
expemse A: uncertainty ; the ct. would, on 
objections to an answer, havtj to tak(i the whole 
of the pleadings inU) its consideration (Du. Lusii- 
INGTON). — Dysart V. Dysart (1843), 3 (3irt. 543 ; 
7 Jur. 058 ; 103 E. 11. 819 ; subsequent proceedings 
(1814), 1 Rob. Eccl. 470. 

1418. Necessity for specific deniai to each 

averment.] — In answem it is not open to a party to 
deny in a genenil A: summary manner any article, 
but he must give a specific denial to each separaUi 
averment in the article. — Rrayne & Edwards v. 
Bather (1845), 9 Jur. 518 ; suttsequent jtroceed- 
ings (1848), 12 D. T. O. S. 305. 

1419. Affirmative issue — Right of defendant to 
file explanatory affidavit.] — Kitson v. Duury’, No. 
1839, post. 

1420. Failure to give in affirmative or negative 
issue.] — liEE V, Merest, No. 2273, pos/. 

li. In Civil Suits. 

1421. Ubel -What is— Cross bill.]— R. v. Bast- 
wick, Burton A: Prynn (1037), 3 State Tr. 711. 
Antuitniians .'--Hentd. Wilson r. Rastull (1702), 4 Term Hep. 

753 ; Faulkner r. Litchfield & Steam (1845), 1 Hob. Eccl. 

184. 

1422. Admission — Objection to — Court con- 
fined to contents of libel.] — In a debate qp the 
admissibility of a libel in a cause of subtraction 
of church rate, the ct. can take notice of nothing 
that is not expi*essly pleaded, or referred to, in 
the libel. — Brettkijl v. Wilmot (1758), 2 Lee, 
518; 101E. 11.435. 


Reid. CcckscHlire t*. riicksedgo (1844). 
Hob. Keel. 90; PldlllpBi? Phillips (184«), 4 Notesof CaH< 
523. Mentd. Kldn»d v, Kldn^d (1840), 2 C?urt. 37 f 
(Jlciinle V, Glennie & Howies (1862), 32 L. J. P. M. A*. . 
17 ; Glpps r. Glpps & Hume (1804). 4 New Hep. 30; 
Symons v. Symons. U8971 P, 167. 


Annotations : Farlar r. Chesterton (1838), 2 M<»o. 

C. C. 330 : Griffin v. Ellis (1840), 11 Ad. & El. 743. 
Mentd. Butt v. Fellowes (1843), 3 Curt. 680. 

1423. Copy — Right of defence to.]— A pro- 

hibition lies to the Spiritual Ot. for refusiiig to 
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grant a copy of the hbel. — ^D iohton’s Case (1010), i 
Oro. Jac. 388 ; 70 E. B. 332. 

AwMMUm : — ^Mentd. Philips v. Burj' ( 1094 ), Skin. 417 . ! 

1424. — — .] — 1£ one is sued in the ct. j 

ennstiotn & is refused, copies of the pleadincs. ■ 
prohibition lies. — Babinoton’s Case ( 1 «1U), Moore, , 
K. B. 917 ; 72 E. 11. 900. | 

1425. .] — Prohibition lies to the i 

Spiritual Ct. in any suit for denying a copy of tlie 
libel, but not to Admlty.— Anon. (1701), 2 Salk. 
553 ; 91 E. R. 409. 

1426. Additional pleadings — When ad- 

mitted.] — The conclusion of a cause of granting 
probate of a will was rescinded after publication 
to allow a party, taken by surprise, to plead & 
prove an exhibit to be in the handwriting of an 
adverse party, one of whose witnesses could not 
depose thereto on ci'oss-t'xarniniition. 

Though there are objections to pleading after 
publication, a cause is never cc)ncluded against 
the judge, who is always unwilling to exclude 
written testimony (Siii IIehbeut Jenner Fust). — 
Quait & Snowden v, Manby (IS 19), 1 Rob. Eccl. 
752 ; 7 Notes of teases, 58 ; 1(33 E. R. 1202. 

1427. Act on petition - When permissible.] — 
Gorham v. Exeter (Bp.), No. 21S4, post. 

1428. .] — Knapp v. St. Mary’s, 

WILLE.SDEN (Parlshioners), No. 32(i7, po.s/. 

1429. Act based on rejected articles.) 

— An allegation had been refonned by striking out 
matter iri*elevant to the issuer in the cause. The 
order for its reformation was appealed from, but 
the appeal was afterwards waived. An act on 
petition was then brought in, setting foi*th the 
facts pleaded in the rejected aiticdes of the; allega- 
tion : — Hcid : such act on petition (X)uld not be 
rticeived. — Laneuville v. Anderson (1851), IS 
Ji. T. (). 8. 20 ; 15 Jur. 850. 

1430. Defendant must not be prejudiced — 

Annexation of documents.] — (1) If a question be 
raised by act on i)etition, instead of by plea K 
proof, the suit must be so conducted }is not to 
prejudice the opposite party in the suit. 

(2) Documents referred to in an act must be 
aimexcd to the act. 

(3) A proceeding by petition has thesfj advan- 
tages — tluiie is a saving of cxpcuise A:, likewistj of 
delay ; a question of domicihi may Imj more 
conveniently raised thereby.— DKxVse (Fi'ormeiu.y 
Tjiewt.es) V, Kelly (1852), 2 Rob. Eccl. 510 ; 193 
E. U. 1396. 

1431. Answer— Insufllclency- Whether contempt.] 

— ^A party is not to be pronounced in contiunpt nt 
the same time that his answtTs are held to bij 
insuilicient. — M oruan v. IIopki.vs (1818), 2 

Phillim. 582 ; 161 E. R. 1238. 


Scjb-sect. 6. — Evidence. 

1432. Mode of proof — Oral evidence.] -An ap- 
plication mfule by either party under 17 A. 18 
Viet. c. 47, to take evidence I'iva vocc will be 
granted unless the party opposing such ajiplication 
can show sufficient reason why it should not.-- 
Edwards & Mann v. Uatton (1865), ^3 E. T. 
253. 

1433. Degree of proof— Criminal suit.] — Cuaio 
V. Earnell, No. 1 136, ante. 

1434. Conjunctive charge.]- “-Barnes 

V. Shore, No. 1836, poet. 

1435. .] — Barnes v. Shore, No. 

3876, post. 

1436. Burden of proof — Criminal suit.] — B reeks 
V. WoOLFREY, No. 1400, anie. 


1437. Witnesses — Competency — Excom- 
municate.] — Titchmarsh V. Ghai»man, No. 1486, 
post. 

In proceedings under Church Dis- 
cipline Act, 1840 (c. 86 ) .] — See Sect. 9, sub-st'ct. 1, 

(c) iv., post. 

1438. Attendance — How enforced.] — An 

ecclesiastical judge has no direct, power to compel 
the a^)poaranco of a witness ivsidcnt out of his 
jurisdiction to undergo an examination ; never- 
theless he can accomplish this indirectly ; he can 
do so by means of lottem of retpiest to the ordinary 
of the phwe in which the witru^ss is resident, whicli 
ordiniiry gives his assistance suh rnnimv viHssi- 
tudinis ohtv.ntu ; A. the witness is thus compelled 
to appear A undergo his examination. 'Phis is 
at'complished, not on the sole authority of the 
local ortiinary who meiviy compels an appejirancc*, 
but also by I'oasoti of the authority of the judgo 
of the cd. having jurisdiction over the cause, from 
whom the letters of riMpiest iasued ; for the local 
ordinary could not, of his own mere authority, 
have examined such witn(»,8s in a cause ov(*r which 
i he hiul no jurisdiction. — Park es v. Parkeh (1852), 
i 2 Rob. Eccl. 518 ; 16 Jur. 1093 ; 163 E. R. 1399. 

j 1439. Examination - As to intentions & 

; thoughts.] — An eiiclcsiastieal judge cannot ex- 
amint' any man upon his oath ri;specting his 
1 intentions, A his thoughts. — K dwards’h Gahe 
; (1608), 13 Co. Rep. 9 ; 77 E. R. 1 121. 

I AiLitoUditm Mentd. Buymiiii v. HayaunL (17 1(1), Aiiib. ({.'1. 

j 1440. Incriminating questions. |“ -An 

I ecclesiastical judge cannot put any one to accuse 
I himself on oath. — BiRCii r. Rake (1671), 1 Ereem. 

, K. B. 283 ; 1 Mod. Rep. 185 ; 89 E. it. 291. 

!• 1441. .j — If the Spiritual (Jt. call 

< a man to take an oath Umding U> ai'ciise himself, 
! a prohibition Ihjs. -Week’s Case (1677), 2 Mod. 
Rep. 278; 86 E. It. J97J. 

! 1442. Suppletory oath - Confirmation of 

I semiplena probatio.) — Williams v. Osborne 
; (J.ADY) (1718), 1 Stra. 80 ; 93 E. It. 397. 
i Aiuifilation Refd. E\unH r. Evuiim (ISJ I), !1 Noli'sof 
; J I (i. 

1443. Necessity for corroboration.) -Pro- 

‘ hibiliori to a suit for olloriiigs. Suggesting deft. 

had but om? witru'ss to prove pnyment : dcni<‘c|. 

You do not suggest that, you ollcrcd t^i prove 
payment of those olTcriugs hy one wil.iiess A that 
, tJxiy Itlie (’onsist/oiy Ct. j rcjcct<‘d such proof; 
now W(? are not bound te tak<‘ notice? that by tiicir 
law tiny will rcj(‘ct a single? witne^ss ; neir are? you 
injured till they have? actually eleme sej. At this 
rate? we? sheiuld eleprive? tliem e>l' all jurisdictiem, fe>r 
poHsiiily they may r(?cerive? the? evieleneje? of ye)ur 
Ke>Ie* witness, A y(?t give* judgment ageiinst his 
te-'stimemy upon the cre*elibility of the* man {per 
Cor.).— Anon. (1729), Kitz-G. 82; 91 E. It. 663. 

1444. .J-Berney V. Norwich (Rp.), 

No. 1 165, post. 

In proceedings under Church Discipline Act, 1840 

(c. 86).J- -iSVic Hoct. 9, sub-sect. J, C. (r) iv., post. 


Si J b-.s Ecrr. 7 . — Sentence. 
Set Sect. 10, posU 


ScB-HEC'r. 8 . — Appeals. 

144S. Who may appeal— Party proceeded against 
— In criminal suit.) -In criminal suits an appeal is 
allowe*d to the party prosecuting as well as to 
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Sect, 7. — General ^ocedure: Suh-secie* 8 cfi; 9. 

Sede. 8 cfe 9 : Sub-aect. 1, A.\ 
deft. — ^MlLTiAIt & SiMES V. PAI.MEII & KiLLBY 
(1837), 1 Curt. 650 ; 1 ,T. P. 140 ; 103 E. R. 103. 
AnnGtaiiuv.9 : — Mentd. CJoopcr ». Wickham (18. *10), 2 Cui*t. 

303 ; Htcwurd v. Francis (1843), 3 Curt., 209 ; I.iO« t>. 

ItldHdale (1873), 37 J. P. 804 ; 8t. Ktephen. Walbrook 

(Hector Sc Churchwardens) Sc (Irocors Co. v. Sun Fire 

Office, Trustees (1883), Trist. 103 ; Gordon v. Hayward 

(1906), 21 T. L. R. 298. 

1446. Party In contempt.] — Uakrison v, 

fiPAiiROW, No. 1383, ante. 

1447. From what orders — ^Refusal of citation — 
By Dean of Arches.] — In a libel for heresy, the 
refusal of a citation by the Dean of Arches, was 
holden a good cause of appeal to the Delegates. — 
Pkltjng V. Whiston (1714), 1 Com. 199 ; 1 Hag. 
Con. 433, n. ; aub nom. Whiston's Case, Brod. & 
F. 320 ; 92 E. li. 1033. 

AtmoiMma : — Consd. Sheppard v. Bciiucit (1809), L. R. 2 

A. & E. 335. Mentd. Butler v. Dolbeii (1 756), 2 Lou, 31 2 ; 

Hodteson V. Oakuley (1845), 1 Hob. Eccl. 322 ; Heuth v. 

Burder (1802), 16 Moo. P. C. C. 1. 

1448. By Chancellor.] — (1) No citation 

can issue fitim the registry without the flat of tlie 
Chancellor. If the Chancellor refuses his flat there 
is an appeal from Ids refusal (Dk. Tristram, Q.C.). 

(2) It is a w(dl established rule of ecclesiastical 
law that there is an appeal from every gravamen 
alleged to have been committed by an ecclesiastical 
judge except on tlie question of costs (Dii. Tuis- 
'niAM, Q.C.). — Exp. Brinckman (1895), 11 T. D. 11. 
387. 

1449. Rejection of articles.] — The ct. will 

not allow an appeal from its decision os to the 
adndssion of aHicles, unless . ome impoitant 

S rinciple of law is involved in such decision. — 
[ARTIN V. Mackonoctiie (1807), 36 li. J. Eccl. 26. 
AnntdMm : — Mentd. I'ariiull v. Rough ton (1874), L. R. 6 
1». 0. 40. 

1460. Order for costs.] — CoiiUER & Drink- 

water V. Pearson (1798), cited 3 Hag. Ecc. p. 480 ; 
102 E. K. 1233. 

Amudntwn : — Coned. Lloyd Sc Clarke v, Poole (1831), 3 
Hug. Ecc. 477. 

1461. .] — (1) On appeal in a pew 

cause from condemning churchwardens in costs : — 
Held : giving or refusing costs is not a matter 
absolutely unappealable ; though such appeals, 
especially for trifling sums, arcs much to be dis- 
coiiragocl. 

(2) If a party does acits in furtherance of a 
sentemee, ho bars his right of appeal. — J jLOYu & 
(^LAUKK V. J’ooLE (1831), 3 Hag. Ecc. 477 ; 162 
E. Ji. 1232. 

1452. .] — Ex p. Brinckman, No. 1448, 

ante. 

Order in criminal suit.] — See No. 708, ante. 

1453. Death of promoter — Pending appeal.] — 

Thorpe v . Pijlxton ( 1731 ), cited L. R. 3 P. P. p. 256. 
Annolaium — Consd. Elpliinstouo v. I'urcluw (1870), L. R. 3 
V. C. 246. 

.] — See, also. No. 1138, ante. 

1454. Appeal per saltum to Archbishop — Judge 
of subordinate dc diocesan courts same person.] — 

Though the n^gular appeal from a jurisdiction not 

r culiar but subordinate is to tlie diocesan, yet 
the judge of the subordinate Sc- diocesan cts. be 
the same person, the appeal may be aalium 
to the Metropolitan ; but the reason must appear 
by the forint instruments in the cause. — Beare 
V. Jacob (1829), 2 Hag. Ecc. 257 ; 162 E. R. 853. 

1455. When party admitted as pauper — Respon- 
dent.] — A reap, may be admitted as a pauper in 
the ()t. of Appeal, Sc ilie ct. looks at his faculties 
at the time of the application, not at what he may, 
have been possessed of at a former time. — Tayiair 
V. Morse (1830), 3 Hag. Ecc. 179 ; 162 E. li. 1122. 


1456. Power of court to re-try question decided 
by appellate court.] — Martin v. Mackonochie 
(Second Suit), No. 2816, post. 


SuB-Hr:cT. 9 . — Costs. 

1457. Discretion of court.] — [Costs] are subject 
to the discretion of the ct., to be exercised on the 
nature of the suit & the conduct of the parties in 
it (Sir William Scott). — IjAgden v. Robinson & 
Green (1810), 1 Hag. Con. 501 ; 161 E. 11. 631. 

1458. .] — In these cts. it has always been 

held that costs are a matter of discretion, not of 
capricious discretion, but according to the just 
consideration of all the circumstances. It is the 
duty of the ct. on the one hand to protect partuis 
in the fair assertion of their just & legal rights ; & 
on the other hand to check vexatious litigation 
(Sir John Nicholi.). — ^Burnell v. Jenkins (1816), 
2 rhillim. 391 ; 101 E. R. 1178. 

1459. Right to costs — Unnecessary pleading.] — 
A party having successfully resisted payment of a 
cliurch rate, was dismissed, but not with his full 
costs, he having put matters in plea which caused 
unnecessary expense. — Chesterton Sc Hutchins 
V. Earlar (1839), 2 Curt. 77 ; 163 E. R. 342. 

Effect of death of party entitled to costs.] — 

See No. 1622, post. 

1460. Liability for costs — Abandonment of pro- 
ceedings^By intervening party.] — Where a party 
intervening in a cause, alleges that he proceeds no 
further, costs were given. 

It is almost a matter of courses whei’c a party 
alleges that he pn>cecdB no further, to give costs, 
unless some special circumstances arc* shown why 
lie sliould not be liable {per Cur.). — Hunter v. 
BuTJttER (1820), 3 rhillim. 260 ; 161 E. K. 1319. 

1461 . Pursuant to monition to pay — 

Waiver.] — Tiie obligation to pay costs, pui*suant 
to a monition for payment was held, under the 
circumstances, not to be dispensed with by the 
party to whom they were due having bound 
lumself to waive them by an instrument executed 
out of ct. — (k)ATKS V. Brown (1822), 1 Add. 345 ; 
162 E. K. 121. 

Annotatimi. : — Mentd. A.-G. v. Bruniiliiff (1869). 4 H. & N. 94. 

1462. Party convicted of brawling — Provo- 

cation.] — Arts, for brawling, at a vestry held in 
the vestry room within the churchyard, being 
proved, the ct. suspended deft, ah inyreaau ecclesiw 
for one week, but did not condemn Jiirn in the 
whole costs, in consequence of irritating expres- 
sions having been proved to have been used by the 
promoter. 

If a party, promoting such a suit, shall have 
been himself guilty of misconduct, he will stand 
in a dilTei’ent position with rospect to the costs 
than if he had not misconducted liimself (Du. 
Lusjhngton). 

The clergynrian of the parish ought to consider 
himself superior to his parishioners, Sc no provoca- 
tion ouglit to tempt him to deviate from temper 
& calmness, or induce him to place himself on a 
level with ordinary vestrymen. The same ex- 
pression from an ordinary vestryman itould bo 
less censiu*able than from the clergyman, whose 
duty it is to keep the peace Sc set an example to 
others (Dr. Lushington). — Williams v. Hall, 
Williams v. Faklar (1837), 1 tHirt. 597 ; 1 J. P. 
236 ; 163 £. R. 209. 

1463. J — Jones v. Jelf, No. 1389, ante. 

1464. Offence committed with impunity by 

other clergymen of diocese.] — Kitson v. Drury, 
No. 1839, jwat. 

1465. Bishop respondent.] — (1) The evi- 
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dence of a single witness of good character, whose 
memory is shown to be inaccurate, Jk whoso acts 
subsequent to the misconduct alleged arc not con- 
sistent with a resentment of it, will not be sutticient 
to convict a clergyman of an attempt, by words 
only, to solicit the chast ity of sucli witness, 

(2) Although all the judgment in tlio ct. below 
may be on all sides reveraed, a bishop, as resp., 
will not be condemned in the costs of the proceed- 
ings either in the Ct*. of Arches or in the C't. of 
Appeal, if in instituting them he has acUnl simply 
in accordance with his duty to the public;. — 
Berney V. Norwich (Bp.) (1807), 20 h. J. Keel. 
10, P. C. ; revsf/. S. C. /nib nom, Norwich (Bp.) v. 
Berney (1800), 30 L. J. Eccl. 8. 

Annotationa : — As to (1 ) Reid. Marlin r. Mackonocliio (18GS), 

37 L. J. Ecjcl. 17 ; Nonvicli Bp. v. I’oarHC (1808). L. IL 

2 A. & K. 281. 

Effect of death of party liable.] — See Nos. 

1407, 1409, post. 

1406. Effect of pardon— On costs of subse- 

quent appeal.] — On costs taxed in the Spiritual Ct., 
if th(‘ party appeal, & tlicui a pardon come out, 
the former sentence is afterwards annulled with 
costs to applt., the costs given on the appc;al are 
not discharged by the pardon. — B aldky v, 
Pacicard (1020), Cro. Car. 47 ; 79 E. li. 044. 

,] — See, alHo, (Constitutional IjAW, 

Vol. XT., p. 518. Nos. 229, 230. 

1467. Effect of death — Of several defendants - 
Survivor's llabiUty.) — ^Where one of sevcu'al co- 
defts. in a suit for tithes wherein a general de(;ree 
of costs had been made;, survived the rest, the ct. 
refusc^d to order the costs to be apportioned, so as 
to relieve the survivor from the? effeeX of sm;li 
decree. — ^MiciiEL v. Bullen (1818), 0 Price, 87 ; 
140 E. B. 749. ^ ^ , . . 

1408, Of successful promoter —Delay in 

enforcing payment.] — Brookes v, (’uksswell. No. 
1022, post 

1469. Of defendant -Uability of estate.] — 

An order of a consistory ct. to pay costs, followed 
by a monition to pay the amount*, crc*at<;s a debt 
upon which a creditor’s action for administration 
of the debtor’s estate can be founded after his 
death. , , . . 

If deft, admist assets I will give judgment for 
the amount, with costs; if he does not a<lniit 
assets 1 will now make the usual <ii*der f >r iwlmmis- 
tration (Eve, .1.).— Be Natkhs, Ainoer r. Natems 
( 1919), 88 L. J. Cli. 521 ; 122 J.. T. l.>4 ; 83 .1.1. 
2(50 ; 03 Sol. Jo. 800. 

1470. Personal Uability of soUcitors for court 
lees — Remedy against unsuccessful party.] — !*eai<- 
soN V. Stead, Stead v, Pearson, No. 435, anU\ 

1471. Taxation— Not as between proctor & 
client.] — (1) An attorney is authorised to insert in 
his bill of costs tiie amount paid to a prochjr 
employed by him for his client. 

(2) in taxing the attorney’s bill, the most-er is 
not bound to inquire into the reasonableness of 
the bill so paid to the proctor. 

(3) In considering whether more ilian onc-sixth 

of such attorney’s bill has been taxed off, the entire 
amount of the bill must be taken inclusively of 
such proctor’s bill. • 

(4) According to the prfu;tice of the Kcclesi- 
astical Ct., a bill of costs cannot be taxed as 
between proctor & client.— -F ranklin r. ]?eatuer- 
BTONHAUOU (1834), 1 Ad. & El. 4J5; ^ 

M. K. B. 779 ; 3 li. J. K. B. 103 ; 1 10 E. U. 1 J89. 

AnnolatvyM .•--As to (1) field. i?« B^n (1815), 0 Boav. 6 ; 

lie Kemnant (1849), 18 L. J. Cb. 374. 


1472. Security for costs — When ordered — 
Criminal suit.] — The ct. will not, in a criminal suit, 
dirt^ct deft, to give security for costs. — W oods v, 
Woods (1840), 2 Curt*. 51(5 ; 1(53 K. U. 493. 
AniuMio.i : — Mentd. Parkes v. Parkes (1852), 2 Hob. Eccl. 

518. 

Under Church Discipline Act» 

1840 (c. 86).]— ASfee No. 1518, post. 

Appeal against order for costs.] — See Nos. M l 8, 
M50, 1461, <m/r. 


PART IV. SECT. 9, SUB-SECT. 1.— 

B. JVhether applicable— Knforcetnrnt 

of ptneers of bishop — Sentence of 


ecrb-^astical irihuntilA ^ 

patont from whl<4i tjie Blnluip 
of Columbia dcriviM Id--* authority 
not eonfi*r upcjii him any e1TcM'tlv«- 


Hect. 8.— advocates. 

1473. Proctor— Mandamus to restore to ofUce.J - 

A vmndamxis does not lit; (*o rest*ore a proctor in 
the spiiitual cts., for they havi^ jurisdiction over 
their own ollleers. — B. r. Oxenden (1(591), 1 
Show. 217, 2(51 ; Holt, K. B. 435 ; 89 K. U. 545, 
5(59 ; sub no/n. 11. v. Lee, 3 Lev. 399 ; 1 Show. 
251 ; silt) nnm. Lee’s (Use, Oarlh. 199 ; sub noni. 
Lkiou’s (Ube, 3 Mod. Ucp. 332 ; sub nom. IjEE v. 
Oxenden, Skin. 299 ; 3 Salk. 230. 
yinnofafions .-—field. U. v. Wnrtl (1729), 1 Barn. K. B. 204. 
Mentd. DuIu’h Cuho, Enrutcht’a (Johu (1881), 0 Q. B. 1). 370. 

1474 . Penalties for acting without cer- 

tificate.] — A common informer may riMHiver 
penalties against a proctor for acting os sucli, 
without having obtained A* crit.t*red liis certitieate 
under 37 Geo. 3, c. 99, but two pit)ct*orH cannot 
be sued together os for one olTencc; in not having 
obtained iVi enteml their ctirtilicat-e. Qu. : 
wiiethi‘ 1 * it be not bad to sue under ilie statuto 
for not having obtaimsd &* t»ntt;retl a certilloato 
without distinguishing which of those two omissionH 
the person sued has been guilty.- -’Barnard i». 
Gohtling (1805), 1 Bos. A P. N. Jt. 215; J27 
E. n 454, Ex. (5h. 

Annotntions DavlH v. EdirmiiHoii (]80:i), 3 Bow. & 

P. 382 ; Del Cumpo & Martiriess r. H. ( 1 837 ), 2 Moo. P. C. C. 
15. 

1475. QuallfIcatlons.J -Tell v. Bond, No. 

1088, uute 

Recovery of fees.]— <SVc Nos, 122 M 228, 

ante. 

1476. Admission -Mandamus.] No mandamus 
lies to the Archbishop of Oaiitei hiiry to issue Jiis 
lial to llie proper otlieer, ete., for tin; admission 
of a Doctor of (Mvil Law, gr;whiat<Ml at* (Uinbridge, 
as an advo(;aL; of the ( !t.. of Aiu lies. It. v. Oanteb,- 
HUUY (AiK’UBP.) (1897), 8 East, 213; 103 E. It. 
323* 


Six j . 9. - PROCEEDINGS IN RESPECT OF 
OFFENCES OF CLERGY. 

SuB-sixT. 1. -Under UiiURni Dihcjrline Act, 
1810. 

A. In Oencral. 

1477. Necessity for proceeding under Act.]— 

Where, afiiir the piissing of (3iureh Discipline Ac;t, 
1819 (c. 89), aij Archbishop at iii.s visitation, 
received a charge of simony against a clerk, A5 
pronounced senD.*nce of deprivation against him, 
dt interdictml iiim from exercising his functions 
on 'uiin of the greater excommunication : — Held : 
tlie" jiroceeding ought to iiave been conducted in 
the mode dire^cUal by the statute, because it was 
a criminal proc<*eding At in ct., within sect. 23, 
dt was not within the res4Tvation of sect. 25, 

niicrcivo jiirtHdictUm uver hlM clenry, he 
ouii Htill eufiirce oliecUonce by iiavliiK 
recciirHe Dj thu civil cI/M. A c.t. of 
equity will on pniper application, 
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Seel. 9. — Proceedings in respect of offences of clergy j 
Sub-secl. 1, A . cfc B.] 

because the power of depriving “ personally & 
witliout process in ct.’* aid not belong to the 
Archbishop before the statute, & the ct. pro- 
iiibitcd the Archbishop from enforcing the 
sentence . — Re Yokk (Dean) (1841), 2 Q. B. 1 ; 
114 E. Ti. 1 ; svb nom. R. v. York (Archbp.), 2 
Gal. & Dav. 202 ; 10 L. J. Q. B. 300 ; 0 Jur. 412. 
Annttlaiuma: — Consd. Exp. Denison (1854), 4 E. & B. 292. 

Diitdi. Pusey v. Jowett 0803), 1 Now Hop. 488. Consd. 

McGeath v. Gerachty (1866), 15 W. R. 127 ; Pliillpotts 

V. Boyd (1876), lTiI. 6 P. C. 435. Reid. Blano v. Gera 4 ?hty 

(1866), 15 W. R. 133; Reid v. Lincoln. Bp. (1889), 14 

P. D. 88 ; Cox V. Hakes (1890). 15 App. Cas. 506. Hentd. 

Whlston V. Rocliostcr (Doan 6c Chapter) (1849), 7 Hare, 

532 ; Richards v. FLuchor (1873), Ij. R. 4 A. & E. 107 ; 

Worthliuftoii V. Joffrlos (1875), L. R. 10 C. P. 379 ; R. v. 

Oxford, Bp. (1879), 4 Q. B. D. 245. 

1478. .J — (1) A proceeding in the Con- 

si storial Ct. to recover {lenaltii^s for non-residence 
under Pluralities Act, 1838 (c. 100), ss. 32 141, 

is not a criminal suit within Cliurch Discipline 
Act, 1840 (c. 80), 8. 23, but a civil suit, &, thertifore, 
is not to be instituted in the mode pointed out by 
sect. 3 of the latter Act. 

(2) The ct. will not issue a writ of prohibition 
after sentence in an ecclesiastical ct., upon an 
objection in the nature of a special dt^murrt'r to 
the pi*oceedings in that ct., as iliat a libel exhibited 
against a beneficed clergyman, for non-residence, 
did not suOlciently allege that ho had cure of souls, 
the statement being that ho was n'ctor of tlio 
rectory of the parisli church of W., being right- 
fully inducted thereto. 

(3) The ct. will not issue prohi dtion upon the 
gi*ound of an objection which relau^s mendy to a 
rule of practice in th<j ct. below. 

(4) A sentence of the C'Onsistorial Ct., in such 

proc<?eding, condemned the paHy charged in i>ay- 
incnt of one-third pait) of the aTimial value of his 
benefice, wdth the reasonable expense of tlie 
promotor of the suit. On motion for a prohibition : 
— Held : such S(intenco was valid ^ consistent 
with Pluralities Act, 1838 (c. 108), s. 10, though 
the ct. would order that the amount of sucli 
third part & of such expense should “ bo ascer- 
tained in the usual & accustomed manner by th<i 
ivgistrar ’* of f lie ct., it appearing that the sentence 
was confoimable to the practice of the (.kmsislorial 
(Jt., &, by such practice, payment would not be 
enforced till the bishop had received the registrar’s 
I'oport of the amount, made an order thereon. — 
Kackiiam V. Bluck (1840), 9 Q. B. 001 ; 10 

1.. .1. Q. B. 82 ; 11 .r. P. 380 ; 11 Jur. 325 ; 115 
E. It. 1430 ; stU) nom. Re Bli^ck, Rackham v. 
Block, 8 li. T. O. H. 275 ; prevums proceedings^ 
sub nom. Block v. Backham, 6 Moo. J*. G. O. 
305 P. O. 

1470. What Is criminal suit ” within Act — 
Suit to recover penalty for non-residence.J —Kack- 
iiam V. Block, No. 1478, anie. 

1480. Proceedings under Public Worship 

Regulation Act, 1874 (c. 85).] — (1) The pi^oceeding 
under the above Act is not a criminal proceeding 
within Church Discipline Act, 1840 (c. 80). 

(2) The Ihiblic Worsliip Itegulation Act, 1874 
(c. 85), gives no power to substitute a succeeding 
churchwarden for continuing a proceeding com- 
menced by his predecessor in respect of acts done 
during the term of the predecessor’s ottlce. 

(3) Qu. ; as to the effect upon a suit of the 
churchwoi'den who instituted it ceasing to bo a 


churchwarden or parishioner. — H arris v. Perkins 
(1882), 7 P. D. 101 ; 61 L. J. P. O. 83 ; 47 L. T. 
00; 47 J. P. 100, P. C. ; affg. S. 0. sub nom. 
Perkins v. Enraght (1881), 7 P. D. 31. 

1481. Whether appeal to bishop condition prece- 
dent — Promotion of suit by parishioner — Refusal 
to administer communion to parishioner.] — Jen- 
kins V. Cook, No. 1047, anie. 

1482. Effect of Act — Jurisdiction of University 
Judge to try graduate for breach of University law 
— Breach constituting ecclesiastical offence.] — 
(1) Semble : a power conferred by the University 
Statutes upon the Vice-Chancellor to inflict a 
poena upon a graduate, is primd facie a judicial 
power, & one to be exercised judicially in the 
Chancellor’s Ct. 

(2) The Church Discipline Act, 1840 (c. 86), does 
not debar a University judge from trying a ivsident 
clergjman for a breach of University law, not- 
withstanding sucli breach may also constitute an 
ecclesiastical offence, but the ct. will use its dis- 
cretion as to trying offences over which it possesses, 
under ancient statutes, a discretionary criminal 
jurisdiction, when such offences are of a vague 
character, & do not amount to overt acts. — ^P usey 
V. JowE'rr (1863), 1 New Rep. 488. 

1483. Suit to be commenced within two years — 
What Is commencement of suit — Service of citation.] 
— Brookes v. Cress wei.l. No. 1513, post. 

1484. .] — Hereford (Bp.) v. 

T N, No. 1.521, post. 

1485. .] — Proceedings under 

Cliurch Disci])]ine Act, 1840 (c. 86), are com- 
mencful by the service of a citation & with tiie 
issuing of a commission of inquiry & the report of 
the comrs. The filing of At service of articles 
on accused constitute the commencement of a 
suit or proceeding within sect. 20 of above Act, 
which requires suits or proceedings to be com- 
menced witiiin two yeai*s. — Ditcher v. Denison 
(1858), 11 Moo. P. C. C. 321 ; Brod. & F. 156 ; 31 
L. T. O. H. 01 ; 22 J. P. 337 ; 0 W. U. 312 ; 14 
E. R. 718, P. C. ; affg. 8. C. sul) nom. Denison v. 
Ditcher (1857), Dca. At 8w. 334. 

Annuiaiionft : — Cozisd. Beardsley v. (Rddinj^n, 119041 1 

K. U. 847. Retd. Simpwm v. FJamaiik (1867), L. R. 1 

P. C. 463 ; Sheppard v. Beunett (1870), L. U. 4 1*. C. 350 ; 

Marliu t\ Mac-koiiochio (1879), 4 U. B. D. 697. Hentd. 

Heath v. Burder (1862), 16 Moo. 1'. C. C\ 1 ; Julius v. 

Oxford, liord Bp. (1880), 5 App. Cas. 214 ; Yates v, R. 

(1885), 62 L. T. 305. 

1486. Continuing offence.] — C^hurch 

Discipline Act, 1810 (c. 86), s. 20, enacts : “ That 
every suit against a chirgyman, for any offence 
against the laws ecclesiastical, shall be com- 
mcncc‘d within tw^o years from the commission of 
the offence.” On Feb. 17, 1810, a clergynnan 
refused to bury a corpse of a parishioner brought 
for interiiKint ; on May 26, 1841, a second request 
to him U> do so w^as made, At refused. On May 20, 
1843, a citation issued against him from this ct. : — 
Held : protest to appearing, on the ground that 
the tw'o years, limited by the Act, liad expired, 
would be overruled, the tw^o refusals in respect of 
tlie one child being separate offences ; (2) a child, 
baptised witli w’ater in the name of the Holy 
Trinity, by a person alleged to be in heresy or 
Bcliism with the Church of England, was not 
uubaptised within the meaning of the Rubric for 
the burial service, in the book of Common I*raycr. 
Lay A: heretical baptism are contrary to the orders 
of the Church, but both ai'e valid, and if valid, 
entitle the recipients, in either case, to the privi- 


supply coercive Jurisdioiion to oiiforoc 
the aonteuco ot ccclesiaatical trihunals 
of asacMors, appointed in accordance 
with the proviaioiiH of Church Dia- 


cIpUnc Act, 1840, ao far as Ita pro- 
viainua are applicable, when the ttuuing 
of auch tribunal ia n6t unreaaunablc. & 
' its procetHlinga arc conducted in a way 


consonant i;\ith the principlca of 
Just ice, os understood in a ct. of 
I equity . — (’olumbia (Bp.) v. Cridos 
( 1874), 1 B. C. R. pt. 1, 5.— K)AN. 
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coufciTcd by valid baptiam, whatever those 
privileges may be, 

(3) KxcommunicatioD, ipso facto ^ must be pre- 
ceded by a declaratory sentence of a couij^etent ct, 

(4.) A party is not prevented either from pi*o- i 
moting the omce of judge, or being a witness in a ; 
cause of oQlce ; even supposing such pai*ty to be 
excommunicate, he may be impnsoned for six 
months, & that is all. — T itchmaiwh r. Chapman 
( 1844), 3 Cui»t. 703, 810 ; 3 Notes of Cases, 371) ; i 
3 L. T. O. S. 353 ; 7 Jur. 1020 ; 8 Jur. 020 ; 103 
30, li. 874, 020 ; subsequent proveedintjs, 1 Hob. i 
liiccl. 176. ‘ ! 

B, What Offences irithin Act, j 

1487. General rule.] — Exp, Denison, No. 1500, 
post, 

1488. Criminal offence -- No conviction by ; 
temporal court.] — An ecclesiastical ct. may ent4?r- 
tain a suit against a clergyman for the purpose of 
deprivation or suspension fiDin his ecclcsiasticral | 
pi-efennent, by reason i»f a i>ublic st^indal existing i 
against him, although tlie sc'andal originatc's from ! 
a charge wdiich, if true, would constitute' a criiniiuU 
olTence cognisable solely in a common law ct.. A: 
though no conviction by common law is pleaded. — 

llruDEU V, (1811), 3 (Uirt. 822 ; 8 ,lur. 520 ; 

103 1^. It. 914 ; suh nom. JUtupeii v, IIoikihon, 

3 L. T. O. S. 2 12 ; subsequent proceedings^ sid) iioin, 
Dithder V , llomssoN (1815), 5 D. T. O. 8. 92 ; 
(1810), 4 Notes of Cases, 483. 

Aiin<iiatitma : — Apld. IlorouKU v. P. 1). i*l. 

Refd. l*UHoy V. .lowctt (18G:I), 1 New JSS ; Dowiiian 

V, Eax. IIUIOJ P. 30U. 

1439 , Sodomy.] - lietters of request 

were i)resented to the otIU'ial principal of the 
(Jhancery t't. of York, recpiesting tJiut a chirk 
might bo cited before Jiini to answer a cliargc* that 
lie had been guilty of tJie criminal olTc'nco of 
sodomy : —Held : tiio l('ttei*s ought not tfj bo 
accepted, ftir a charges of sf) grave a character 
ought not to be investigated by an eciilesiastieal 
ct. until the ]>erson cliargr*d had been tried Ai con- 
victed by a criminal ct. of conipet<*nt jurisdiction. 
—/A’ A. 11. (1880), 11 l\ IK 50. 

1490. Conviction by temporal court — 

Forgery.] — A beneliccd i-lergyman was tried Au 
convicted at the Central Criminal (!i. for foi*giiig 
a transfer of shares, A: seiittinceil to penal f'ervil ude 
for the term of ten yoanj : —Held : he had l^een 
guilty of “ an oilence against the laws lioch'si- 
Jistical,” wiDiin (-hureh Discipline Act, 1810 
(e. 80), s. 3 ; A: lie should be deprived of his living. 
A: inliibitc'd from all future performancte of iliviucj 
offices in the province of Canterbury. — Hussey 
r. ItADCLiFFE (1859), 5 .Jur. N. S. 1011. 

1491. Simony.J- -Denefjceii C^leuk r, J^ee, No. 

1573, post. 

1492. Refusal to perform divine service.] -Jti’uo 

r. AVinxhesteu (Hp.), No. 102, ante. 

Refusal to administer communion.] - Sec No. 
1017, ante. 

1493. Retaining alms.J -The ct. declined to 
order a decree or ciUition in a <;rimimil suit U} issue 
against a elei*gyiiian oflicialiug in a cliapi'l U) 
which no district is assigned, for refusing t^> pay 
over to the incumbent At churchward<;nri of the. 
church of the district in which such chapel is 
situated the alms collect**<l at the olTeitory in such 
chapel, theixi being no satisfactory evidence before 
the ct. that the district had bcjcoiiie a tM'parate 
palish. It ortlcred a citation to issue in a civil 
suit, calling iix>on the clergyman to show cauwj 
why he should not iiay over to the incumbent A: 
churchwardens of the district church the moneys 
he ImmI i*eceived at the offertory in his cliaiHil. 

j. — VOL. viv. 


It is doubtful wliether t.ho disposing to pious As 
cliaritable uses of the alius of the parishioners is 
the cxer<‘ising of a civil right under Church Disci- 
pline Act, 1840 (c. 80), 8. 19, so that a suit in a 
criminal fonii can be bitmght in a consistorial ct, 
to ascertain to whom such right belongs. — L iddet<l 
V. Kainsfukd (1808), 37 L. J. Eccl. 83; 32 J. P. 
487. 

^niuifrinVm -Refd. lUohards v. Fincher (1873), L. 11. 4 
A. & K. 107. 

1494. Officiating without consent of incumbent — 
Sc in disobedience to inhibition.] — It is an ecclesi- 
astical offence under (Uiundi Discipline Act, 1810 
(c. 80), for a clerk in holy ordera of the (JhuiHjh of 
England to x'ublicly xierform any tit the services 
of the lUuireh of England without lawfid authority 
in a parish without the coustmt &. ligainst tlio 
expi*e8S wish of the incumbent tif the parish, A& 
such olTence is aggravated wheixi the lutcusi^d 
clerk has in st» acting tlisobeyed the inhibition of 
the Ordinary. — N eshitt r. Wallace, [1901] P. 
351 ; 17 T. D. U. 727. 

1495. Assuming to exercise episcopal function of 
1 ordination.) -It is an oifence against ecclesiastical 

law for tilt' incumbent of a parish chiiirh, not being 
n bishop, to purpori^ t^o ordain a priest without 
having lieen given jiublii; authority to t^ake upon 
himself the powiu* of ordiiiatUiii. The ineumlx'iit 
of a parish chui'ch, not being himself a bishop, afUu* 
)>ublic notice in t'xxu'ess disobedience to the 
commands of the bishoyi of the dioiu'se, read Even- 
ing J*rayer, eehsbrated lloly Dorntiiunion m:cording 
to the use of the (Ihiindi of England, A:; preac'hed a 
senium in a Nonconformist cha[)el in another 
parish wheit'in he had no cure of souls, Si also 
tiu'n A:, there purportiid Ui ordain a layman as a 
lirc'sbytiT of the (/hurch of Clod, reading portums 
of th<* form of onlering of ]>ri('sts liccoi'ding to t he 
Ih'ayer Dook, A:^ taking the [lart of the ordaining 
bishop - /fetd : in a criminal suit hy Jetiei'S of 
mj[U(‘st brought uruh'i* Ciiurcii Discipline Act, 
1819 (c. 89), within two years of the above acts, 
in which suit the incumhent af>p<;ar«'d as deft. A:, 
atti'iiipted to justify his iu;tioiiH as lawful, hut at 
the, close tif the cose regrettcul Jiis error Si Huhinitt«Ml 
to th<‘, jiulgmerit of the ct., deft^, in so xiurportiiig 
to ordain a priest, was guilt y of an olTcmee against 
ecclesiastical law, punishabli*. in the casc3 of an 
iiu-orrigible olTeiuler by a sent^'nce of de.pri vation. 

St. Aliians (lie.) r. Eilj^inoham, 11909] P. 193 ; 

22 T. D. H. 293, 332. 

Antuaatinn : — Reid. Oxfonl, Up. r. llciily, 1 111071 V. 88. 

Scandal or evil report ** Criminal offence - 
No conviction by temporal court.] -Sec No. 1 188, 
ante, 

1496. — - Drunkenness - Conviction by justices 
-No Inquiry Into truth of original charge.) —in a 

suit instituted in the (Jt. of Arches ligainst a clerk 
in ordei's, the articles allegc'il tliat Ijc; had been 
etmvictiMl before justices in potty stiKsions of iiavitig 
been ilrunk A:, rifitoiis in a public phice, Si prayed 
that he might punished bir Uie scandal caused 
tiiorc'by. Hesji. by his plea, denied that lu? liiui 
been drunk Si riotous, or that tJie. c«>nvictiori liad 
caused scandal, allc^ged that it hml been obtained 
by fjerjiji'ed cvidencis Si demanded a full inquiry 
into tluj facts. Dn motion U) stiike out this plea ; 
— Hetd : the plea was no answer to tiie articles Si 
could not bo admitU^d, for the ct,. had jurisdiction 
to suspend a clerk offieu^ on account of the 
scandal caused by the c*onviction without con- 
sidering whethf'i* the offeiu;e charged liad been 
actually committ<;d. — Doiio uuu v. Dollinh ( 1890 ), 
1.5 P. 1). 81. 

1497. Immoral acts.] — Bowman v. I^x, 

No. 1598, post. 

z 
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Scd, 9. — Proceedings in respect of offences of clergy : 

Sub-se d. 1, ^ 

C, Procedure, 

(a) Commission of Inquiry. 

1498. Nature of commission.] — (1) A commission 
issued by the bishop in i)ursuance of Church 
Discipline Act, 1840 (c. 86), is merely a prepara- 
tory step to ascertain whether or not there is 
Hulheient primd fade case for further inquiry 
before a regular tribunal. It is not necessary, 
therefore, to state in such commission more than 
the g<meric nature of the oiTence, sufheient to found 
the arts, on, & to give the party proceeded against 
notice of the general nature of the chargcis he is 
caUed upon to answer, & which must be fully 
specilled in the arts, to be exhibited. — SiiEPrAiiD 
V. Bennett (1870), li. li. 4 V. C. 850 ; 9 Moo. 
l\ C. C. N. H. 120 ; 89 L. J. Eccl. 59 ; 28 L. T. 
145 ; 34 J. r. 789 ; 18 W. K. 650 ; 17 K. li. 459, 1\ C. 
Annotation : — ^Betd. 11. v. Oxford, Bp. (1879), 4 Q. B. D. 

245. 

1490. Issue of commission — At whose instance-- 
More than one complainant.] — Uebepoud (Bp.) 
V. T N, No. 1521, post. 

1500. Right of Archbishop — ^Bishop patron 

of accused’s preferment.] — J. presented the Bishoi) 
of B. & W., the diocesan of Archdeacon D., with 
articles to bo tiled in the C't. of Arches, charging 
the archdeacon with preaching doctrines “ con- 
trary to the articles of our religion as by law 
established, or some of them.** Tlie bishop, after 
a private correspondence with the archdeacon, 
declined to grant letters of request, to send the 
question to bo adjudicated on by the ('t. of 
Arches, but ** admonished ** the aichdcacon in a 
private letter as to Ills futures conduc.t. After 
the decease of the bishop, J . applied to his successor 
to i)roce(jd in the matted' by granting lettci’s of 
request. This the new bishop refused to do, for, 
among oUku* itiasons, that the question had already 
been luljudicaUd on by his i)rcdoce8sor. The 
Archbishop of CJ. having given notice to the 
arciideacon of his in1>(mtion tt) issue a coTnmission 
of inquiry under (/hurch Discipline Act, 1840 
(c. 86): — Held: (1) a rule for a prohibition to 
j'estrain the Aichbishop from issuing such com- 
mission should be n^fiiscd by the ct. ; (2) the 
abovt^ Act rt»gulatt*8 the mode of owiceeding in a 
criminal suit against a (;lerk in holy orders fc*r 
any tifTenco against the law ei^clesiostical ; (8) this 
statute does not only apply to cases where', clerks 
in holy orders aits e,hargod with immorality, but 
to clerks charged with any otTenco against tlie 
laws ecclesiastical, & pn'aching lieretitral doctrines 
contrary to the formularies of the (•hurch is an 
offence against those laws ; (4) the offence created 
by 18 Eliz. c. 12, s. 2, is not taken away by the 
foraier Act., but the mode of proceeding for an 
offence under 18 Eliz. c. 12, is rt;gulated by the 
Act of 1840 ; (5) lU'thdes filed in the Ct. of Arches 
against a clerk in holy orders charging him with 
prc'aching doctrines “ conii*ary to the ail ides of 
our I'eligion as by law establislied, or some of th<mi, 
A- contrary to the pitivisions of 13 Eliz. c. 12,” is a 
criminal suit or pi*oceoding against such clerk for 
an offence against the laws ecclesiastical ; &; the 
admonition given to the archdeacon by the 
deceased bishop ^as no adjudication of the charges 
pitderred against him by J. so as to make the 
issuing of a commission to inquire into such chaige 
an excess of jurisdiction on the pai't of the Arch- 
bishop ; (6) lett/crs of ri'quest not Ixnng granted 
by the bishop, the Archbishop under I’luirch 
Discipline Act, 1840 (c. 86), s. 24, has the power 
of issuing a commission. 


After tlic passing of Church Discipline Act, 
1840 (c. 86), a charge of maintaining fal^ doctrine 
was made against a clerk in holy orders to the 
bishop of the diocese, who was aL^ patron of the 
living held by the accused clerk ; & the bishop 
was desired to send the case, by letters of request, 
to the Ct. of Arches. Instead of doing so, he called 
upon the clerk for an explanation of his doctrine 
upon certain points ; &, having received an answer, 
wrote to him a letter, wherein he expressed his 
own opinion that the clerk’s views were erroneous, 
though not absolutely condemned by the Church, 
& concluded by admonishing liim that though he 
was at liberty to hold as a pious opinion a doctrine 
which the Chui’ch of England had not condemned, 
he should abstain for tlie future from all attempts 
to enforce the acceptance of his own oxiinion os 
the only condition of holding faithfully the true 
doctrine. The bishop declined therefore to issue 
letters of request ; & upon a similar application 
to his successor, he also declined, on the ground 
that the case had already been decided. Hubso- 
quently, the Archbishop of Canterbury issued a 
commission of inquii'y into the grounds of the 
above-mentioned charge, pursuant to sect. 8 of 
the above Act. 

(7) This was a criminal suit or ])i'oceeding for 
an offence against the laws ecclesiastical, within 
j the meaning of tlie above Act ; A& the bisliop had 
! no authority to proceed against the clerk under 
; 18 Eliz. c. 12, s. 2, even if he had inUmded to do 
! so ; (8) upon the cori'espondence it appcai*ed that 
I the bishop did not intend Ui i)i*oceed judicially 
' under that statute ; & he never legally adjudicated 
, upon the charge preferrt'd against the clerk. — Ex p. 

I Denison (18.54), 4 E. A B. 292 ; 8 (’. L. li. 247 ; 

I 24 L. J. Q. B. 84 ; 1 Jur. N. 8. 517 ; 319 E. li. 
138 ; suh 7wm. lie Taunton (Alien deacon), 24 
L. *J\ O. S. 340 ; snh nom. lie JiIast Biient (Vicab), 
,18 J. 1\ 80S ; suh nom. 31.. v. Cantebiiuuy 
I (Akchbp.), 8 W. K. 305. 

! Annotations : — As (1) Refd. Shcpimnl r. I’hiiliiiioitj & 
; Beiiiiett (1809), 1 j. 11. 2 1*. C. 450; It. v. Oxford, Bp. 

I (1879), 1 Q. B. D. 525. 

1501. Discretion of bishop — Interest of 


applicant.] — C., a clerk in holy orders, rc'siding in 
the city &. diocese of (1., applied to tiie Jlisliop of 
to issue a commission, under (’Imrch DLscipliiie 
Act, 1840 (c. 86), s. 8, against K., rector of tlie 
Xmrlsh of W., in tlie diocese of C\, to iniiuire, into 
certain charges made by (>. against It. of offences 
against the laws ecclesiastical, (h had no con- 
nection with the pai'ish of W. or diocese of (’., 
nor had he any privates or pei'sonal interest in the 
said charges. The Bisliop declined, after inquiry, 
to issue a comuiissioii. Upon showing cause 
against a rule for a mandamus to the Bishop, 
commanding liim to issue a commission ; — lleUi : 
(1) under the statute, the Bishop luul a discretion 
as to issuing a commis.sion or not ; (2) as it was 
in the disertdion of the ct. to grant a mandamns 
or not, the mandamus ought not to issue upon tJie 
application of one wlio was a stranger to the 
tiarisli diocese, & liad no iiersoual interest in 
the investigation of the chargi's. — U. v . Uuiciiesteu 
(Br.) (1859), 2 E. & E. 209 ; 20 L. J. Q, 5/28 ; 
38 L. T, O. S. 801 ; 23 J. P. 821 ; 6 Jur. N. 8. 
120 ; 7 W. R. 629 ; 121 E. K. 80. 

Annotations : — As to (\) FoUd. Hr Bounett, Hx jh 8hcphcrd 
(1869), 33 J. V. Jo. 293. Distd. Sheppard v, iqiiilimoro & 
Buuaett (1869), !•. 11. 2 P. C. 450. Apprvd. Julius r. 
Uxlord. Lord Bp. (1880), 5 App. CUu*. 214 ; 11. r. London. 
Bp. (1889), 21 Q. B. 1>. 213. Befd. He Newport. Bridge 
(1850), 2 E. & K. 377 ; Martin v, MncJcoDuchie, KJamauk 
r. Siiupsoii (1868), L. It. 2 A. & K. 116. As to (2) R^. 
1(. r. AiouuiouUisldre JJ. (1859), 1 L. T. 131 ; K. r. 

' Canterbury, Arehbp.. 119021 2 K. B. 503. Oenerallu, Refd. 
Klphlnstoue v. I*urebas (1870), L. It. 3 P. C. 245. 



339 


Part IV.— Ecclesiastical CocIcts. 


1502; .] — 'Rc Bennett, Ex «. Siiep- 

nKRD (1800), 33 J. V. Jo. 293. 

1503. Whether obliged to hear objec- 

tions against applicant.] — The bishop is not . before^ 
issuing a commission of inquiry into charges 
agmnst a clerk in holy orders, obliged to hoar 
objections against the person who has inmle tho 
application to the bishop. Qu, : W'hethor the 
bishop has a discretion, on account of the character 
of the promotc^r, to refuse to issue a commission of 
inquiry. — Ex p. Edwards (1873), ft t'h. App. J3S ; 
43 L. J. Ch. 350 ; 2« L. T. 71 1 ; 38 J. l\ 277 ; 22 
W. K. 143, 1^. C. & L. J. 

ytnno<«/ioii Consd. R. v. Oxfonl, Bp. (IS7U). 4 Q. B. D. 

525. 

1504. .] — (1) Oliurch Discipline Act, 

1840 (c. 80), 8. 3, j)i*ovide.s that in every cfise of 
any clerk in holy ordei’s who may b(» charged with 
any offence against the Tjaws Ecclesiustjcal, or 
concerning wliom there may t*xist scandal or t^vil 
rc»port as having offended against the laws, it shall 
be lawful for the bisliop of tlie diocese within 
wJiicli the offenc<; is alleged or r(»pt^rted to have 
be(!U committed, on the application of any party 
complaining thereof, or if Jui shall think lit, of his 
t»wn mere motion, to issue a commission und(*r his 
liand iSu seal to certain pei-sons for the purpose* 
of making inquiry as to the grounds of such cliargt? 
or repoi*t : Held : this sect, gave the l>isho]> 
complete disciHjtion to issue or decline to issue 
such commission. TJie Act I'ccites tliat the 
manner of proceeding in for tlie c(,>rrtjction 

of chirks retiuires amendment. Its provisions, 
therefore, may be constriual inciependontly of the 
I)i7MJtice under the previously existing law. 

(3) There is no duty cast on the bishop by tlio 
statute., unless perhaps a duty to hear As consider 
t he application, which in this case h(! has i)orform(*d 
(fjOKD linACKHUilN). — JULIIJS V, OXI-'ORI) (LORD 

Bl».) (1880), 6 App. Cns. 214 ; 4ft L. .1. Q. B. 577 ; 
12 L. T. 54(1 ; 41 J. I*. ftOO ; 28 W. It. 72ft, II. L. ; 
"JS/A nom. It. r. Oxford (Hr.) (lS7ft), 

4 Q. B. J>. 525, i\ A. 

AniMialitmH : — to (l) Apld. Aborgavcimy (MiinpiiH) r. 

LlaadalT (Bp.) (18SS). Q. Jt. 1). 4(!(l. Bold. AllfToTL 

r. London (Tiord Bp.), Li^bBai v. London (lir)rd lip.), 

i J 891 I A. C. ««G ; IJakoH r. Cox, 1 1 892 1 P. 1 19. (tnirrattu, 
lentd. 8. 3C, Uy. V. HuiUvny CoiiirH. & IlaHtings C‘<»r|»ii. 
(18SU), 60 L. J. Q. B. 201 ; Fleming v. Manchrvtcf Corini. 
(1881), 44 L. T. 517 ; U. v. Ban-lay (1881). 8 D. B. 1). 
900 ; lie Serjciint v. Dule, Kx p, Dalo, He IVrkliiH r. 
Knruffhl, Kx p, Knraglil (1S81 ), 49 L. T. 709 ; IjooHiMiioro 
V. Tiverlou & North Devon Jty. (1882), 22 f'h. D. 2.1 ; 
Central Wale?* & Carmarthen .1 unction lly. r. L. & N. \\\ 
By. & L. W. Jty. (1889), 4 Ity. & Can. Tr. Cum. 211 ; 
Dorruont v. FurncKs Ity. (1889), 11 Q. B. D. 490 ; L*-<lu<‘ 
V. \N'anl (1880), 54 L. T. 214 ; It. r. Bloomshury County 
( .‘ourt Judure (1880), 2 T. L. It. 005 ; Hr Baker, Nlt-hol.** 
Baker (1890), 44 Cli. D. 202 ; I’uro Hjiirlt Co. «. Fowler 
(1890), 25 O. B. D. 29.'i ; It. v, St. Paiicraa Vestry (1890j. 
02 L. T. 440 ; Emmott r. “ Star ’* Newnpaper Co. (1892), 
9 T. L. R. Ill ; Kirkhcaton l)Lstrict L. B. r. AInley, Soiih, 
11892J 2 Q. B. 274 ; iliver ThanieK CoiiHcrvatorH u. Port 
of London l*ort Sanitary Authority, 1 1894 J 1 Q. B. 047 ; 
ItiiHHcll t?. RosHoll, 11895J 1*. 915; It. v. Turiier, 118971 
1 g. B. 445 ; He Knight, (1898] 1 Ch. 257 ; Southwark & 
V'uiixhuU Water <?o. r. Wandsworth Board of W'tirks, 
[1898] 2 Oh. 603 ; R. v. Locko, flOiO] 2 K. B. 291 ; 
Golden Horseshoe Estates Co. v. It., (1911) A. C. 489; 
It. V. Metropolitan Police C’omr., p. Holloway, 11911] 
2 K. B. 1131 ; It. V. Mitchell, Hjcp. Livescy, (1919] I K. B. 
661 ; Urocock r. Groc(K‘k, (1920] I K. B. 1 ; It. v. Marsh- 
land Smeeth & Feu District CoJiirs., (1920] 1 K. B. 155 : 
Taylor r. Foircs (1920), 05 Sol. Jo. 110 : Merst^y Do(;ks & 
Harbour Board r. Hay, [1923] A. C. 345. 

1505. Form of commission — Sufficiency of con- 
tents — Averment that offence committed within 
preceding ^two years.] — (1) In a commission issued 
under Church Discipline Act, 1840, c. 8ft, it is not 
necessary that the offences complained of should 
be statf^ to liave been committed within the two 
years limited by sect. 20 of that Act-, if they an; 
charged & admitted a.s continuing offcuicc^s. 


(2) No appeal is given by tho Act either to the 
Arches Ct-., or thence to Her Majesty in Council, 
fioni the decision of the comnmi. on the regularity 
or iri*egularity of tho piocecdiugs. 

(3) A citation or decree issued by the ct. under 
, letters of rc»qucst being in the form prescribed by 

tlie rules made pursuant- tcj sei^i. 13 of tho Act, it 
is no valid objection that it docs not state the 
offences complained of to have been committed 
within twi> years, the time pi*cscribed. It is 
; sufticit*nt if the let-lei’s of itupiest, which are tho 
foundation of the suit, allege that fact. — ,SrMi»SON 
i r. h^LAMANK (J8ft7), Ji. U. 1 I\ C. 4ft3; 4 Moo. 

I P. 0. C. N. S. 385 ; 3« li. J. Eccl. 28 ; 1ft B. T. 
724 ; 31 J. P. 515 ; 1ft AV. 11. 8 ; 1ft E. H. 3ft3, 
P. C. ; S. C. suh nopi. EiiAMANK v. Simpson 

(ISftft), L. JI. I A. At E. 27ft; siUmqncut proceed- 
' inga^spb //om. Martin r. Mai’konopiiie, Elamank 
r. SiMi*soN (ISftS), B. H. 2 A. A: E. I Ift. 

I Annotfttion : IJcuvraUUt Refd. Mart lii r. Mat^kuuoclilo (1 8CS), 

; 38 L. J. Kfol. 1. 

1506. - Generic nature of offence.] - 

: Siikpj»ari) V. BKNNH'rr, No. l ifts, ante, 

! 1507. Procedure at Inquiry Rules of evidence.] 

; — He. Monpkton (IS 15), .3 Note’s of (hises Supj). 
Iv. 

' .•l/OfohdmuM ; -Consd. liOiuloii, Bp. r. Boiiwf-ll (1809), 0 
' Jur. N. S. 799. Reid. DU^chor e. Di-nirtou (1858), Bi-od. 
j & F. 150 ; Bowman v. Lax, [1919] 1*. 999. 

i 1508. Hearing of counsel.) — He Monpk ton 

! (1845), 3 NoU’s of Cases Sui>p. Iv. 

I AnrmtatioHs : — Consd. liomloii. Bp. r. Boii\V(*II (1800), 0 
! .lur. N. S. 709. Refd. DIl<*hrr v. DciiIhou (1858), Brod. 

I F. 150 : ilowiiian v. Lax, (1919] J\ 999. 

I 1509. Scope of inquiry — Offence within 

I diocese of Issue.] —The* bishop in w))os(^ dio(’e.sc an 
I offence is committ-ed by a clerk holding pr(*fer- 
l*ment in another diocese, may issint a conimission 
j of irniuiry, A: if the coinmrs. rep»)rt (liat then? is 
' prhnd faeic ground for the eoinphiitit the? bishop 
: of the dioees<? in wJiicjh deft, holds Ids jirefermenf- 
is to i)ro<c'ed. Hlodmfu r. .f<»Ni':s (1815), 4 
B. T. O. S. 40ft ; ft Jur. Jft7. 

AiutotntioiM Slieppanl r. Beimel t (1809), 99 

Ja .). F]rel. 1. Refd. JiOiulon, B|>. e. Bon wed (1800), 0 

Jur. N. S. 799. 

1510. Duty of commissioners.) > The 
meaning i>l‘ the words “ the (;oinrs. shall, after 

: du(? consideration of the depositions taken hi?h)i'<? 
them, openly A jnihliely ileelare tip* opinion of the 
majority of th<* conirs. pr<*Hent-,” is not that th(?re 
is snlllicient. <‘videnee tr> he.vr? jn‘o(*ured the iinding 
of a hill by a grand jury, htnl it been a criminal 
charge, so as t-o put deft, on his trial, hut that- in 
tin; o]»irdon of t-fie conii’S., there is such evidence, 
as in reasonal>l<* proliahilit.y, A wit-h du(j regai-d to 
justice, would obtain a vc?rdict if further j)ro*‘(?ed 
iiigs Im’ instituted. - /fc JioNvvichL (IS5ft), I B. T. 
IftJJ; subsequent jm^reedings^ suf} nom. 1/)NIK)X 
(Hp.) c. Do.xwell (18ft0), ft Jur. N. H. 70ft. 

1511. Appeal — From decision of commissioners 
— Not maintainable.]- Simp.son v. J^bamank, No. 
1505, ante. 

{h) 'r runs mission of Proeevdings bg Jailers of 
itequest, 

1512. Who may send letters of request Bishop 
— In first instance -Notwithstanding notice of 
Intention to issue commission of inquiry.] — ( 1 ) Scr- 
vict; of notice of tJie intention to issue a com- 
mis.sion by the bishop, but upon whicdi no coiii- 
inissiou iastjcsl, will not jireclmie tlie bishop from 
Bfmding the cas<3 U> the Ct. of Appeal by leit^trs of 
rc’quesi , in the first instance. 

(2) Itesp. liaving prayed the ci. to retain the 
caUH<*, Ihc ct. refuwid doing so, being of opinion 
that a (;t. of atipeal of the last resort ought not U% 

z 2 
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Ecclesiastical Law. 


Scd. 9 . — Provccdingtt in respect of offences of clergy : 

Sub^ sed. 1 , C. {a) 

C, l*rocedurc, 

(a) Commission of Inquiry. 

1498. Nature of commission.]-- (1) A comtniHKion 
iHHued by Wio bishop in j)ui‘Huance of Church 
Discipline Act, 1840 (c. 80), is merely a prepara- 
tory step to aweertwn whether or not there is 
HiifVicient primd facie cose for further inquiry | 
before a regular tribunal. It is not necessary, 
iiiei*efore, to statci in siich commission more than ! 
tiie generic nature of the offence, sufficient to found i 
tfie arts, on, & to give tlie party proceeded against j 
notice of the general nature of the cliarges he is i 
called upon U) answer, & which must be fully ' 
specified in the arts, to be ($xhibit<id. — S hkppabd i 
V. liKNNKrr (1870), L. Jl. 4 J*. C. 1150 ; 0 Moo. : 
r. C. C. N. H. 120 ; 20 I.. J. Keel. TjO ; 23 L. T. 
145 ; 34 J . 1». 780 ; 1 8 W. U. 050 ; 17 K. li. 450, V. C. ! 
JnruiUdifm ;->Retd. K. v. Oxford, lip. (1879), 4 Q. 11. I). , 

245. I 

1499. Issue of commission — At whose instance— i 
More than one complainant.] — IIkukfoud (lip.) I 
V. T -- N, No. 1521, post. 

1500. Right of Archbishop— Bishop patron 

of accused's preferment.]— .1. ])resente(i the Bisiiop : 
of li. W., the dio(!(*.san ol Archdcjicon 1)., with ; 
articles to bc‘. fllc'd in tlie (H. of Arches, charging 
th<» archdeacon with pn^achiug doctrines “ con- i 
trarv to the aHicles of our religion as by law 
establislK^d, or some of tfiem.” Tlie bishop, after 
a prival^i corrt^spondenoe witli the archdeacon, . 
declined to grant letters of request, d: fo send tiie 

X uestion to be adjudicat^td on ><y tJut ('t. of 
laches, but “ admonished *’ the aiciuleacon in a 

i »rivati» letter as lo his future conduct. After 
-luj d<^cease of thc< bishop, J. applied to his siu^cessor 
to proceiHl in the inatti^r by granting letters of 
iv(]ueHt. 'riiis the new bishop refused to do, for, 
among other rejisons, t fiat tlie (|U(*stion had already 
been ailjudicaU'd on by his pnidecessor. Tiie 
Archbishop of (\ liaving given notice the 
archdeacon of liis inf^'iitioii to issue a commission 
of inquiry under (Uiurcli Discipline Act, 1«10 
(c. (1) a rule for a prohibition to 

r(*strairi the yVitdihishop fixun issuing such com- 
missioti slioiild bo refused by tlie ct. ; (2) the. 
abovt* Act regulates t-iu* mode of pixicoedirig in a 
criminal Huit> against u clerk in lioiy orders ff>r 
any ofTiMice against the law ecclesiastical ; (.3) tiiis 
statute dtM‘H not- <»nly ajiplv to ciises wh<»rt! clerks 
iu holy ordt'i’s are 4diarg(*d witli immc»rality, but 
to cb.Tks charged with any oflfenco against tiie 
laws ecclesiastical, & preaching heretical d^ictrines 
contrary to the fonnuliudes of the ('hurch is an 
oiTeiico against those law's ; (4) the offence created , 
by 13 iiliz. c. 12, s. 2, is not Uvkon away by the 
hiriuer Act-, but the iniide of proceeding for an 
offeneo under 13 Kliz. c. 12, is regulated by the 
Act of 1840 ; (6) articles tiled in the (3. of Arclies 
against a clerk in holy ortiers charging him w'ith 
piH^achiiig doctrines ** contnu'y to tiie artich^s of 
our ivligion ns by law' ostablish<Ml, or some of t hem, 
A: contrary to the provisions of 13 Kliz. c. 12,” is a 
criminiU suit or pioceeding against such clerk for 
an olTence against tiio laws ecclesiastical ; A& the 
admonition given to the archdeacon by the 
deceased bishop \Vas no mijiidication of tlie charp^s 
prefern^d against him by J. so as to make the 
issuuig of a eommlssion to inciuire into such charge 
an excess of jurisdiction on the part- of the Anrh- 
bishop ; (0) letters of remiest not btdng granUnl 
by the bishop, the Arelibishop under lluircli 
DistdpUne Act, 1840 (o. 80), s. 24, has the iKWver 
of issuing a commission. 


After the passing of Church Discipline Act, 
1840 (c. 80), a charge of maintaining false doctrine 
was made against a clerk in holy ordera to the 
bishop of the diocese, who was also patron of the 
living held by the accused clerk ; & the bishop 
was desired to send the case, by letters of request, 
to the Ct. of Arches. Instead of doing so, he called 
ujHm the clerk for an explanation of his doctrine 
upon certain points ; having received on answer, 
wrote to him a letter, wherein ho expressed liis 
own opinion that the clerk’s views were erroneous, 
though not absolutely condemned by the Church, 
& concluded by admonishing him that though ho 
was at liberty to hold as a pious opinion a doctrine 
which the Church of England had not condemned, 
lie should abstain for the future fi*om all attempts 
t<i enforce the acceptance of his own opinion as 
tlie only condition of holding faithfully the tru<j 
doctrine. The bishoi) declined therefore to issue 
lettei*8 of reipiest ; & upon a similar application 
to his successor, lie also declined, on tlie ground 
that the case hod already been decided. Hubse- 
qiicutly, the Archbishop of Cantcu’bury is.sucd a 
commission of in<iuiry into the grounds of the 
above-mentioned charge, pursuant to sect. 3 of 
the alKive Act. 


(7) TJiis was a criminal suit or proceeding for 
an offence against the laws eccle.siastical, within 
the meaning of the above Act ; & the bisliop hatl 
no authority to proceed against the clerk under 
13 Kliz. c. 12, s. 2, ov(‘u if he had intcuided to do 
so ; (8) upon the coiT(‘spondence it appeared that 
the bisho]) did not intend to proceed judicially 
under that statute. ; & lie never legally adjudicatcnl 
upon tile charge preferred against tht^ clerk . — IJx p. 
Dkmson (1854), 4 K. & B. 292 ; 3 V. L. B. 247 ; 
21 L. J. (4. B. 31 ; 1 .lur. N. S. 517 ; 111) K. li. 
113; sub 71001, Jiv Tauntun (Aucii deacon), 24 
1j. T. O. S, 1 10 ; sub uom. lie East Burnt (N'icau), 
18 ,1. 1*. 808 ; sub uotu. B. v. Oanteuuuuy 
(A iiciiJU*.), 3 W. B. 105. 


Anmtlatunis : -Ah to (1) Reid. 81ii'i»para t\ & 

Jlciiuett (ISlilO, L. 11. 2 r. C. JOO; It. e. Oxfoitl, llu. 
(1879), 4 g. Jl. 1). 52.'i. * ^ 


1501. 


Discretion of bishop —Interest of 


applicant.] — (».. a clerk in holy ordei*s, residing in 
the city A:, dioeesij of ()., applied to the Bishop of 
to issue a coiriuiission, under t’hiircli Discipline. 
Act, 18 JO (c. SO), s. 3, agaiiLst B., rector of the 
partsli of \N ., iu the diocese of (’., to inqiiin*. into 
certain charges niadi* by Co against B. of offences 
against tht‘ laws ecclesiastical. (J. had no con- 
nect ii>n with the parish of NV. or dioccsii of 
nor liad lie any private or per.M>nal interest in the 
said (charges. Thi‘ Bisliop ilt'clineil, after inquiry, 
to issue a coniiiiissioii. Upon .sliowdng cause 
against a rule for a 7uuuduuius to the Bishop, 
coiumanding him to issue a comniissioii : -IJcUl : 
(1) under the statute, the Bishop had a discretion 
as to issuing a euiuniission or not ; (2) as it was 
iu the disertdion of the cl. to grant a mandamus 
or not, the inandamus ought not to issue ujicn tlic 
application of one who was a stranger to the 
parish ^ dioiH'st*. A:, hail no liersonal intere.st in 
the investigation of tlie charges. -B. r. Ciiiciiestek 
(B r.) (1859), 2 K. & K. 209 ; 29 L. J. Q. 23 ; 
33 L. T. O. H. 301 ; 23 .1. B. 821 ; 0 Jur. N. s! 
120 ; 7 W. B. 029 ; 121 E. B. 80. 



iu». U8840. y. li. IK ZIA. Keia. iCc Newport Uridiro 
(1859), 2 E. & K. 377 ; Martin p. M(iekoiuK:lm\ Klatiuuik 
r. Situpaun (1808). h. U. 2 A. 4;: K. 110. Ah to (2) UM lI 
B. r. Mouiuoutlisliire JJ. (1859), 1 L. T. 131 ; ]{. r, 
t'aiit-erbury. Arehbp., (1902] 2 K. 1). d0:i. GtneruUu. RafiL 
Klpbiuiitotte r. l*un*bai« (1870), L. R 3 P. C. 245. 
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1502; .] — 'Re Bjsnnett, Ex p. Shep- 

herd (1800), 33 J, P. Jo. 203. 

1503. Wbetber obliged to hear objec- 

tions against applicant.] — The bishop is not, before 
issuing a commission of inquiry into charges 
against a clerk in holy orders, obliged to heal* 
objections against the person who has iniule tlie 
application to the bishop. Qu, : whether the 
bishop has a discretion, on account of the cliaracter 
of the promoter, to refuse to issue a commission of 
inquiry . — Ex p. Edwards (1873), 9 Ch. App. 13S ; 
43 L. J. Ch. 350 ; 29 L. T. 71 1 ; 38 J. 1‘. 277 ; 22 
W. B. 143, L. C. & L. J. 

Annotation : — Ck>]isd. 11, v. Oxford, lip. (1S79), 4 Q. li. D. 

52ti. 

1504. .] — (I) Cliurch Discipline Act, 

1840 (c. 80), 8. 3, provides tliat in eveiy case of 
any clerk in holy oi*dei-s who may be charged with 
any offence against the Laws Ecclesiastical, or 
concerning whom tliere may exist scandal or evil 
reiK>rt as having offended against the laws, it shall 
be lawful for tlu? bislicq) of the diocese within 
wliich the offence is alleged or rexwiiieil to Jiavc 
been committed, on the application of any ]uu*ty 
complaining thereof, or if he sliall think lit, of liis 
t)wn mere motion, to issue a commission under his 
iiarul A. s(»al to certain peu'sons for tlus pur])ose 
of making imxuiry os to tlie giounds of such <*harge 
or report. ; — Held : tliis sect, gave the bislio]> 
completii (liscnjtion to issue or decline to issue 
such commission. Tlie Act rccitiC's that th<% 
manru;r of iiroceediiig in Ciis(?s for the correction 
of ch‘rks iHicpiires ameiidm(*nt. Its provisions, 
IJien^foro, may be coristrucid indcpcuideiitly of t.hc» 
practice under the previously exist ing law. 

(2) Tliero is no duty cast on the bishop by the 
statute, unless perliaps a duty to hear & consider 
the application, which in this case Jk* has pcTfornicMl 
(Loud Blac’khukn). — J uiaus v, Oxford (IiOu.i> 
Bp.) (1880), 5 App. das. 214 ; 49 L. .1. Q. B. .577 ; 
42 L. 'J’. r»4(i ; 44 J. I\ 900 ; 28 W. B. 720, H. L. ; 
(tfffj. S. C, sub nom, B. r. Oxfcuid (Hr.) (1879), 
1 Q. B. 1). 525, d. A. 

AniuHalionn : — A(» to (1) Apld. Akortravenny (ManiulH) r. 

LlandaiT (I3p.) (ISSS), 2a Q. It. D. 4(i0. Reid. Allcrort 

r. Jiondoii (i^erd itji.). Jd^hion r. Tjotidon (Jjord Jtji.), 

i t 8911 A. C. GG« ; Hukos r. Oox. | ls921 I*. 110. GntrraUu, 
lentd. 8. K. Ky. r. Hallway (V»nirH. & ilastiiiurH Oiitpii. 
(1H8U), 6U L. J. Q. H. 201 ; v. ManehcKtca* (U)riMi. 

(1881), 44 L. T. f»17 ; 11. v. Hurt-lay (1881), 8 g. H. D. 
;tiMi ; He Serjc-aiit r. Dulo, Hx p. Dale, Ur l*crkhm t-. 
Kiiru^ht, Kx ji, JCnrat^ht (1881). 43 L. T. 799 ; LooKcinenj 
V. Tiverton At Nortli Devon Hy. (1882), 22 Ch. D. 2.'i ; 
Central Wale** & (.'arinarthen Junction Uy. v. D. & N. W. 
By. & (i. W. Jly. (1883). 4 Hy. & Can. Tr. Cas. 211 ; 
Dornioiit r. FurnesH Hy. (I8.S3), 11 Q. H. D. 499; Lediic 
r. Ward (1880), 54 L. T. 214 ; It. r. Itlooiiisbnry County 
Court Jiidffc (1889). 2 T. li. K. 90.5 ; Ur Baker, Xlcluds r. 
Baker (1890), 44 Ch. 1). 202 ; Pure Spirit (Vi. v. Fowler 
(1890), 25 Q. B. D. 235 ; H. tJ. St. Pancras Vestry (1890). 
92 L. T. 440 ; Einmott v. “ Sttir Newspaper Co. (1892>, 
9 T. L. H. Ill : Kirkheaton District Jj. B. v. A I nicy. Sons. 
I18U2J 2 Q. B. 274 ; River Tluiuies (JonservaU>rH «. Port 
of l^ndou Port Sanitary Authority, 1 1894 J 1 Q. B. 947 ; 
Russell V. Russell. [1895] P. 315; It. v. Turner, (18971 
1 g. H. 445 ; Uc Knifirht, fl898J 1 Ch. 257 ; Southwark & 
Vuuxhall Water Co. v. WandsAvorth Boanl of Works, 
II898J 2 Ch. 003; n. r. Locko, U910J 2 K. B. 201; 
Uoiden Horseshoe Estates Co. v. It., flUll] A. C. 48(» ; 
K. r. Metroiiolltan i*olice C/Oiur., Ux p. Holloway. (19111 
2 K. B. 1131 : It. V. Mitchell, Kx p.LivirHoy, 11913J 1 K. B. 
561 ; Urocock v. Groew^k, (1920] 1 K. B. 1 ; H. v. Marsh- 
land Smooth & Feu District Comrs., (1920J 1 K. B. 155 ; 
Taylor r. Faires (1920), 65 Sol. Jo. 116 ; Mersey Docks Ac 
Harbour Board r. Hay, [1923] A. C. 345. 

1505. Form of commission — Sufficiency of con- 
tents — Averment that offence committed within 
preceding ,two years.] — (1) In a communion insued 
under dhurch Disciplme Act, 1840, c. 80, it in not 
necessary that the offences complained of should 
be stated to have been committed within the two 
years limited by 20 of that Act, if they are 

charged admitted as continuing offences. 


(2) No appeal is given by the Act either to the 
Arches Ct., or tlicnoc to Her Majesty in Council, 
from tlie doclsion of the commrs. on the I’cgulority 
or invgularity of the pioceodings. 

(3) A ciLition or decree issued by the ct. under 
letters of request, being in the form proscribed by 

; the rules made? pursuant to sect.. 13 of the Act, it 
is no valid objection that it does not state the 
. offences complained of to iiave boon commitU'd 
within two yenra, the time i»rescribed. It is 
sufficient if tlie leth-i’s of luquest, which arc the 
foundation of t he suit-, allege that fact. — S impson 
I r. Flamanic (18B7), L. B. 1 1\ (J. 403; 4 Moo. 

P. C. d. N. H. 385 ; 3« 1^. J. Eccl. 28 ; 10 L. T. 

* 724 ; 31 J. P. 515 ; 10 W. B. 8 ; 10 E. B. 303, 

' P. C- ; <fJTo- •‘♦Bh 710P}. Flamank V. Simpson 
(ISOO), li. B. 1 A. tS: E. 2Td ; subticqumt proceed^ 
i}pj.%nub Martin v. Mafkonoc^iiik, B'lamanic 
. r. SmPHON (ISOS), lu B. 2 A. E. 110. 

. AnnottUiou '(/rm-rrtWj/, Befd. Martin r. Mackoiiocbio (1868), 

I 38 L. J. F<vl. 1. 

I 1506. Generic nature of offence.] - 

SiiEPPAi«i> V. BENNE'rr, No. 1498, ante. 
j 1507. Procedure at Inquiry -Rules of evidence.] 

I — Re Monfkton (IS 15), 3 Nc»tes of t-ases Siqip. 

; Iv. 

! .'tnnoiafionit: -‘Coxad. Loudon, Bp. r. Ihmwoll (1899), 9 

Jur. N. S. 799. Retd. Dltcln-i* r. DoniHoii (1858), Brod. 

& F. 159 ; Bowman v. Lax. (PJIOJ V. 300. 

1508. Hearing of counsel. | — Re M( )N( k'I’on 

(1815), 3 NoU»h of C'asoH Hupii. Iv. 

' ^huwtah'on^ : — ColUld. London, Bp. v. Ilonwoll (1890), 0 
i Jur. N. S. 709. Retd. DlL-fu-p v. Denison (1858), Bmd. 

! At F. 150 ; Bowman v. Lax, (lOlOJ V. 300. 

j 1509. Scope of Inquiry —Offence within 

diocese of Issue.] — 'J’lie lushop in wlios(5 an 

offence is (!ommitt/(‘d by a. clerk hohling imdiT* 

I -ment in anotlKU* diocese, may issiio a commission 
! of inquiry, A- if ilie commrs. repi>rt. that there is 
i prirnd farie ground for the c(»ini)laint ilie bislnip 
of the diocese in wliicli chdt. holds his preferment 
is D) i>i*oce<‘d. - JlLotiMioit r, Jones (1815), 4. 

: L. T. O. S. 400 ; 9 Jur. 107. 

; Annuftdutn^ -Conad. Slieppord r. IlciineM. (1800), 39 

L. J. ICrcl. 1. Refd. London, |tp. i\ Boiiwell (1800), 0 
, Jur. N. S. 709. 

1510. -- Duty of commissloners.|~'riie 
nu-aning of the w«»nls “ th4i comrs. shaM, al’L'i* 
dii(3 CO tisidf- ration of the dispositions t<akr*n befortJ 
them, openly & fiuhlicly declar«‘ t,!i«i opinion of the 
rnuj(ji‘ity of tln^ comrs. present,’* is net that iher*} 
is sunicient evidence to Iniyrs procured tin* linding 
of a i)ill hy a grand jury, hml it Ixsm a criminal 
<*.harge, so as to put deft, on his trial, hut that in 
the ox>inion of tin? comrs., then< is such evidenc4» 
as in nuisonahli* prohahility. At with iJ^ie ri^ganl to 
justici*, would iibtain a venlicd if furthm* jn-omssl 
ings he iristitutiMl . — Re Bon well (IS.59), I E. T. 
199; suhHeqnent proceedinfjH^ nuif norn. I^ONDON 
(Bp.) V. Bon WELL (1890), 0 Jur. N. H. 709. 

1511. Appeal— From decUlon of commissioners 
- Not maintainable.]-- Simpson V. Flamank, No. 
1505, ante, 

(h) TranMiptHHion of l^roeeeditujH by Lellern of 
ItequvM, 

1512. Who may send letters of request —Bishop 
--In first Instance -Notwithstanding notice of 
Intention to issue commission of Inquiry.] — (1 ) Nm'- 
viei* of notice of Uic iniimtion to isstn:* a com- 
mission by the bishop, hut ut>on which no com- 
mission issued, will not pDichidii this bishop from 
sending the case* U> th*.? ('t. of Apical hy Ji-ttiTs of 
requi-sl. in the first instan(*e. 

(2) Kesi>. having prayixl the ct. to I'ctairi the? 
cause, the ct. refusixl iloing so, being of opinion 
that a ct. of up£H^ul of the lost resort ought not to 

z 2 
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Sect, 0 . — Proceedings in resjwct of offences of clergy: i 
Siib- sect. 1 , C . {b) <£• (c) i., ii, , Hi ., iv., v. & vi.] 

docide a cause of this natiure in the first instance. — , 
Head r. Handeiis (1842), 4 Moo. P. C. (). 186 ; ' 
Biod. & F. 30 ; 0 Jur. 1071 ; 13 E. 11. 273, l\ (J. 

Ann(Hatii)n» -jiH to (1) Held. Kheppard r. I*hilIimoro Sc \ 

Uoniielt (ISGS)). L. Jl. 2 J*. C. 460: U. r. Oxford, Up. 

(1879), 4 g. U. D. 62.'). A9 to (2) FoUd. Marliu v. Mac- 

konuchio (1882), 7 D. 94. 

1618. .] — (J) In proceedings 

under (Jhurcli Discipline Act, 1840 (c. 86), the 
bishoj) H<‘nt the cas<% by betters of request, in the j 
first instance, A: witiiout issuing a (rominission of ; 
inquiry, to the Ct. of Appeal of the prcivince ; — j 
Held : fhe bishop might make his election as to i 
the mode of proceeding, & the (It. cjf Appc*al could 
not refuse the lett-<*i*s of requcjst. j 

(2) One of the oiTenc(‘s cliarged was committed i 
in Oct. 1842 ; the citation was extracted in .luly, ; 
At w'rved in Aug., hut not returned till Nov. 1814 : 

— Held: in computing the two years from tlie | 
commission of th(^ olTence, witliin wJiich tiie suit j 
must be comintJiiced undei* sect. 20, liie coinim‘nce- ; 
inent of tJie suit was to be dated from tlic‘ time ■ 
wiien tJio <;italiou was served. — iluooKKs r. (iitKss- ' 
WKJJ. (1816), 1 NoU* 8 of (lases, 431 ; 10 .Jur. . 

647. I 

Atmotniimot Js to (1) Be!d. .^liepiuird r. IMiillfiiton* A: ; 

UrnuHt. (ISGfl), J.. J{. 2 O. (*. 460. As to (2) Folld. 

JHlfliorr. JKoiImom (1H6«), 11 Muo. J’. <’. < U26. (J*nrnilly, ' 

Mentd. Uunler r. J’ligho (1866), 1 Jur. N. h. 1178. 

1614. Patron of defendant’s prefer- 

ment.] — CIoopKK V, iJoni), No. 1403, ante. 

1616. Form 6t contents of letters of request- 
Sufflclency.] - D<4ters of request under i'hureh 
Disciplim; Act., J840 (c. 86), A:. 6 ^s; 7 \’ict. c. 62, 
did not H(di foith wlietlier there had been any 
commission of huiuiry under tlie former statute, | 
nor wJn'ther the jiro visions of tlie latt<*r statute | 
ri'spet'ting tlie ap])ointiiient of a bishop to perform ; 
tJie functions of an inconqxdi^nt bishop had been ; 
duly complied with. 'J'Jiey ran in the; name of ! 
tJie incompetent bishop, A: were signtHl in his , 
iiaiiH' by the bisluip performing Jiis funetioiis: - 
Held : the It'tt^TS of ri^iuest w<*r<* eorrect in form. 

A:, they hael been properly signed.- IhtooKiOs c. 
(’itKssWKij, (1815), 4 Notes of (’ase'S, 42U ; 6 .lur. 

1662. I 

jtiinotations : Montd. Uunlor r. 1 ‘iikIu* (1866), 1 Jur. N. S. ■ 

1178 ; IMO hcr r. Deiiisim (1868). 11 Aloo. 1*. r. < J26. j 

1616. Charges not found by com- 

missioners.]- liONWEJ.I. JaiNDON (Ur.), No. 1102, j 
ante. i 

1617. Reason for transmission.) - 

’J'hi' aeee'ptaneo of leu-el's of ivquest , sent by a j 
bishop t4) the Ait’lies CH-. of (’aiiterbury, in pro- | 
ce<‘dings takc'ii under Pliurch Discipline Act, 1816 f 
(c. 86), is not optional with the Dt^an of the | 
Arches, the bishoji being emjioweivd by sect. 13 | 
of Lliat Act to semi such cases to Uie (.it. of ' 
A])peai of the Ihxiviiice, to be thei'e heard A: 
ileteriniiied accoriling to the law iV practice of 
such ct . ” ; A: it is not ivquisite that the Jettei*8 
of reipiest should f'ont^iin any reason for their 
being sent. — SuErrAKD r. I^uu.mmokk A: Dennett 
( 1866), J- D. 2 J’. C. 450 ; 6 Moo. 1\ V. C. N. 8. 
68 ; 38 L. ,1. Ecel. 46 ; 20 L. T. 762 ; 33 J. J*. 
760 ; 17 VV. U. 897 ; 16 E. K. 646. \\ i\ i 

Annitfation : -Mentd. U. r. Loiivster Union, 11899] 2 Q. It. ! 

082. 

1618. Signature to letters of request — Bishop • 
acting for Incompetent bishop.] -Diiookes r. Cukss- ; 
WKi.i., No. 1515, ante. 

1619. Acceptance of letters of request — Whether ' 
optional or compulsory.]— {Shkfpakd r. I’uinu- | 
Moiufi A: DENNETr, No. 1517, ante. 


(c) I*roceedimgs after Inquiry. 
i. In General. 

1620. Duty of bishop to proceed — Complainant 
wishing to continue.] — On the application of a 
clerk holding a benefice in the diocese of B., in 
the province of Canterbury, complaining that a 
clerk holding preferment in the same diocese had 
published, in tlie same diocese, doctrines contrary 
to the Articles of the Established Church, the 
patronage of the preferment being in the Bishop 
of B., the Archbishop of Canterbury, under 
(Jhurfjh Discipline Act, 1840 (c. 86), ss. 3, 24, 
issued a commission, which reported that then; 
was sullicicnt primd facie ground for instituting 
further pi’oceedings : — Held: (1) complainant 
tliinking fit to proceed against the party accused, 
the Archbishop was bound, under sects. 6, 11, to 
require the appearance of the party complained 
against, & to hear the causti Ac pi*onounce sentence, 
A: had no discretion in the matU;r ; (2) the appear- 
ance & iiearing ought to be within the diocese of 
B., Ac not in any jdace without such diocese, 
though within the pi*ovince of (’anU;rbury. — K. v. 
(Jantekuuuy (AiU'Jiui*.) (1856), 6 E. Ac B. .546 ; 
25 D. .1. q. B. 316 ; 27 Ji. T. O. S. 153 ; 21 ,7. J’. 
20 ; 2 Jur. N. S. 835 : 116 E. K. 068. 

Annotations As to (1) Raid. Wciisl(‘y(lnlc I’corapre f’«wo 

(I860), 8 »'4taU* Tr. N. S. 479 ; ElphiiiHtoiie r. Pim’huH 
(1870), U. K. :j 1M’. 246 ; It. r. Oxford, Up. (1870), 4 
g. U. }). 626. As to (2) Kefd. UiidHOii t\ TooLli (1877), 
li g. U. i). 40. (jmcrallu, Mentd. It. r. DodHOii (1867), 
7 K. Si U. 316 ; DlU'her t\ Donlwoii (1868), 0 W. 11. 342. 

1621. Right of bishop to substitute himself for 
original promoter.] — (1) Tti a citation against a 
clerk in holy orders, under (;iiurch Discipline Act, 
1816 (c. 86), the clerk appeai'ed under protest, on 
the* ground that the bishop of the diocese could 
not substitute liiniself for the original promoters ; 

' Held : tin* objection failed. 

(2) 111 a suit by letters tif reepu'st under sect. 20 
of tilt* above Act, tlie “ twf» y(*ars ” within which 
a suit, or pitjceeding must bt* comiu(?nced against 
a clerk in holy orders for an ollence against the 
laws t'cclesiastical, date back from the day on 
which the decr(‘(* or ciUilioii is is.sued from the 
(’t. of Ap]H*al of tlie jirovinct;. A: not from the day 
on wliich tlie comnii*s. gavt* notice to the clerk of 
their intention to meet to hold an inquiry into the 

olTence charged.' llKUKFoun (Bi*.) r. T N 

(1853). 2 Bob. Eccl. .565 ; B;3 E. U. JJ25; snh 
nont. ilKUKFoKi) (Be.) r. Thompson, 17 Jur. 160. 
Annotations -As to (‘J) Retd. lUtrlicrr. IMmiIm.ji (1868), 11 
Mo»». 1*. c. 3'Jl ; I'lamuiik r. .simpMou (1800), L. It. 
1 A. & K. ‘J70. 

ii. Citation. 

1622. Form Sufficiency of contents -No allega- 
tion that offence committed within two years.] — 

Si.Mi»soN V. Fl.\m.\nk, No. 150.5, ante. 

I'italion generally, see Sect. 7, sub-st*ct. 3, ante. 

iii. Pleadings. 

1623. Articles — Contents — Offences committed 
outside diocese of commission.] — (l) Where, after 
a commission of inquiry, a ca.se is 8t»nt, under 
01111x11 Discipline Act, 1810 (c. 86), s. 13. to the 

of Appeal of the province by the bisl)op of the 
diocese, >^ithin which the cl<*rk pixKot*ded against 
holds preferment, the ai-tich^s must be confined 
to offences committ<*d within that diocesi*. 

(2) Uonmu-s., under seel. 3, aiv bound to con- 
fine their inquiry witliin the di<K*ese of the bishop 
who issut*8 tlie commission. — H omek A: BixioMEit 
r. JoNt^^ (1845). 4 L. T. O. S. 406 ; 6 Jur. 167. 
«4nrt4)fiifiofiN .* — As to (1) Distd. Loiulon, Up. r. Uoiiwcll 
(1800), 6 Jur. N. S. 709. Consd. 8heppard r. Uouuctt 
(1809). 39 L. J. Eccl. 1. 
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— Bonwetx t \ London 

Case sent by letters of 


1624. 

(Bp.), No. 1102, ante. 

1626. ^ 

request In first instance.] — (1) In aHicles against a 
clerk, oltences of incontincncy were charged to 
hare been committed in the dioceses of lincoln & 
l^ndon. The clerk was benefict^d in the diocese 
of Jjincoln, & the Bishop of Lincoln sent tlie case; 
by letters of request to the Ai*ch(*s (^t. in the first 
instance : ^Held : though when* thei’e had been 
a commission of inquiry, whicli had limited its 
inv^estigation to a particular oll’ence, the* articli^s 
afterw’ards exhibitcnl could not add to the olTence, 
inquired \nU) by the commission, anot her oll’t»nci‘, 
ccmimitted in another diocese which did not come 
within the scope of this inquii y ; yet theiv was 
no objection to coupling in the articles olTenc(‘s 
committed in ditTer«*nt (iioeeses, whert» the bishop 
sent the case by let lei's of request, to the (^t. of 
AiThes in the fii*st instance. 

(2) (fiiui-ch Discipline Act, 1810 (c. SO), s. 20, 
wquires only that the corpiw delu'fi on which the 
clerk is to be judged shall b(» shown to have been 
committed within two yeai*s before the service of 
the citation; but evidence of mattei's ant 4 *rior 
to that period is not tht‘reby excludetl. Edwauds 
r. Moss (1800), 20 L. T. SOI, 1». (’. 

1626. Charges made by bishop mero 

motu.J - Articles against a clerk for habitual in- 
toxication, frequenting a ])ubUc-houKe, K having 
beem convieU'd iV imprisoned for an assault, wert? 
sustained. ^I'lui (fiiarges wen^ partly the subj(‘ct 
of a commission of irupiiry. Si jiartly rnmle by the 
bishop mrro molu ; Held : he should be suspended 
for three yeai’s. — Lincoln (Bp.) ?’. Day (1815), 1 
Notes of (Vises, 200. 

- Consd. Loiidim. Up. r. Uoiiwdl (I SCO), C 
.liir. N. S. 70W. Reid. Hnmkrn r. ('n*ss\v<‘ll (I SIC), I 
Notes^of .raKf.s, 42‘J ; Ditelier r. Di Jiison (ISoS), 11 Moo. 

Offences not charged by corn- 
report. J -Bon weli. London (Bp.), 


1527. 


mlssioners* 

No. 1 102, anic, 

1628. — - Signature - By barrister practising 
in Court of Arches.] — "I'he approval A: signatun; of 
any barrister practising in t he A relies (’t.. of 
(Vuiterbury will satisfy ('hureh Discipline Act, 
1810 (c. 8(j), 8. 7 .— M<»i;m ey V, Bohinson (1807), 
27 L. .f. Keel. 8. 

Antwiation -Reid. Marnoii r. l''inn(ii'k, IIO'J.'JJ P. IC.'l. 

JMeading in criminal .suits geru'rally, ncr Sect. 7, 
sub-sei-t. 5, A., ante. 

iv. Kvidenre, 

1529. Application of common law rules.! (1) A 

clergyman pros<‘Cuted under the (’hureh Discipline 
Act, 1840 (c. 80), is not a competent witm-ss under 
Evidence Act, 1851 (c. 00), s. 2, even althougit 
the casr* is not one of the cases excepted un<ier 
sect. 2. 

(2) The rules & pnictice of the common law cts. 
as to evidenctr now exclusively prevail in the (2.. 
of Arcings in prowcutions under the (’hundi 
Discipline Act, 1840 (c. 80). ~ Bup.dkk r . O’Neill 
(1863), 2 New Bep. 551 ; 0 L. T. 232 ; 0 ./ur. N. S. 
1109. 

Amuituiitma : — Am to (1) Dbtd. IJemcy r. Xorwirh, Up. 
(1867), MC L. J. Efci. 10. lf.F. Non%'ii'h, lip. r. lVur>»* 
(1868), L. K. 2 A. & E. 2HI. 

1530. Admissibility^ — Facts outside diocese of 
commission — Not before commissioners. i -Bon - 
WKLi. r. Ix)Ni>ON (Bp.), No. 1102, ante, 

1531. Negative issue.] — In a pi-oceeding 

under Church Discipline Act, 1810 (c. 86), against 
a clergyman, if a negative Issue filed on his 
belialf without any defensive plea, evidence may 
nevertheless be given of all material facts necessary 


to the defence, but not of special circumstances 
which do not arise immediately out of the charges 
made against deft. — Moss r. Edwauds (1868), 37 
; L. J. Keel. 89. 

j 1532. Witnesses — Competency — Defendant.] — 

' Burdeh r. O’Neill, No. 1529, ante. 

' 1533. .] “In a crimiiml suit 

! against a clergyman under (’hm*ch Discipline Act, 
i 1810 (c. 8(i), dt»ft. is competent Ac compellable to 
: give evidence since Evidence Act, 1851 (e. 99). — 
Noiiwipii (Bp.) r. Bearsk (1868), li. K. 2 A. Ac E. 
i 281 ; 37 L. ,1. Eccl. 90 ; 32 .1. W 724. 

! .inmitatiouM : ■ FoUd. Mohs i\ EihvardH (186S), 1(7 L. J. Krtd. 

SU. Hentd. Martin v. Mackoiimdiio (188:1). 8 1*. D. 161. 

I 1634. .J Moss V. Edwards, No. 

i 1531, ante, 

1535. Production of documents - What docu- 
ments ordered to be produced.] - In a proceeding 

' by articles against> a clerk, under (fiuirch Discipline 
Act, 1840 (c. 86), after tlu' admission of phsos tm 
bot h sides Ac publication had fiassed, an a])plicat ion 
I to the ct., for “ an order ” or “ request ” (lu^ 
Vicar-deneral of the Archbishop, jiroduce a 
i letter containing the primary accusation of th<^ 
' ])romoter, s<mt to the bishop, but which formed no 
i part of (he pioeeedings iK'ftjre (ho Oommission of 
I Inipiiry, was ivfused, on the grounds, that (Jiis 
I ci. luul no control over the Vicar-(hm(*ral ; t hat 
I an article in tlie defensive allegat ion, pleading 
' letter, had been rej(H*ted by the ct., as not relating 
to tlu^ cause, Ac tliat the ])reH(‘nt ap])1i(witioii was 
nuule after publication. Earn.m.l c. (Viaicj (1817), 
5 Notes of Oases 1 16 ; 8 L. 3'. O. S. 1 17 ; ll.lur. 71. 

Evidence generally, nee Sei-t-. 7, sub-seet. 6, 
' ante, 

I 

v. J/eaehnj, 

1536. Place of hearing Whether in diocese or 
in province-- Archbishop acting In lieu of bishop — 

I Bishop patron of accused’s preferment.) B. v. 

(^ANTERRi’UY (Arc'IIRP.), No. 1520, ante, 

1537. Outside local limits of court.] — 

Noialk r. AirrER, No. M 19, ante, 

1538. Who may adjudicate Bishop -Promoting 
suit by secretary. J Onder (liurcli Discipline^ Act., 
1810 (c. 86), whicli empowers a bishop B) hear Ac 
determine a <-harg<^ against, a. cl«*rk in orders of 
liaviiig committeil an eccl«*sias(ica.l olTenc,e, if the. 
bishop he not patrmi of any preferment, iield by 
ac<!iis»*<l, the mere fa<‘t- that, the, iiislioji is, by bis 
seeiu'tiiry, promoter of tin* suit does not, in tln^ 
absence of any personal inb'n'st or bias, disipjalify 
liim from ailjiidie.atiiig upon t.lie ease. If. v. S'l*. 
Alhans (Bp.) (1882), 9 (i. B. D. 451 ; 46 I,. T. 
im ; 47 .1. I*. 68. 

Evidence at hearing.) — See Nos. 1.529-15:15, ante, 

1539. Power of court - To adopt recommenda- 
tion in report Made by archdeacon on request by 
court -Suit for nuiklng alterations in church with- 
out sanction.) —Si EVER I NO Ac Evans v. Kinos- 
roRD, No. 276, ante., 

- Sentence.) --.SVc Nos. I62:i d6:il, po.st, 
vi. Sentence, 

1540. Summary sentence Form of consent of 
clerk - Form of consent of complainant.) -He 
Monckton (1845), 3 Notes of (’ases Supp. Iv, 
AnrutlatitmM : Comd. llowriian r. Lux, (IIIIO) D. ;i06. 

Mentd. DMehcr r. DiaiiHOti (IK.OH), 22 .1. P. 3:i7 ; lAiitdoij, 

lip. r. Don well (I860). 6 .lur. N. H, 700. 

Of suspension.) —.SVc No. 1614, pont, 

1541. Form -Whether statement of olTence bad 
for uncertainty -Defendant found guilty of adultery 
or fornication.] —M dhhih v, Ooden, No, 2601, 
post. 

1542. Whether Jurisdiction of bishop to 
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Sect. 0. — I*roceeding» in rcHjwct of offences of clergy : i 
Snh^s ect. 1 , (J. (b) (r ) i., iL, Hi ., iv., v. <&: vi .] | 

decide a cause of this natimi in the first instance. — I 
Head v. Sandehs (1842), 4 Moo. 1*. C. C. 180 ; ; 
Biod. & r. 80 ; 6 Jur. 1071 ; 13 Jfl. li. 273, V. C. , 
AnnotalioiM :■ -Ah to (1) Befd. Shoppard v. I’hillinioro &. ! 
limiiictt (ISOtt), li. Jl. 2 J». C. 460 ; 11. v, Oxford, Up. i 
(1879). 4 O. n. D. 625. Ah to (2) FoUd. MarUii v. Mac- ! 
koiKXfldc (1882), 7 ]\ D. 94. j 

1618. .] — (1) In proceedings ! 

under (Jlmrch Discipline Act, 1840 (c. 80), the ' 
bishop stmt the cast', by letters of request, in the | 
first instance, A: without issuing ii commission of ; 
inquiry, to the Ct. of Appeal t)f the pi*ovince : — 1 
Held : the bishop might make his election as to ! 
the mode of procet^ding. At tlie (’t. of Appeal could I 
not itduse the letters of rtniut'st. I 

(2) OntJ of the oiTences cJiai’ged was committed i 
in Oct. 1842 ; the citation was extract imI in .luly, ' 
At st'rved in Aug., but not returned till Nov. 1844 : : 
— Held : in com])uting the two years from the j 
commission t»f the tdlence, witliin wJuch the suit ^ 
must be commenced under sect. 20, tia* commence- i 
m(;nt of tJie suit wfis to be elated fi*oni the* time 
when the citation was served. — Huookks r. (Uuoss- : 
WKJd, (184(1), 1 NoU‘S of (’as<‘s, 431 ; 10 ,lur. J 

0i7. I 

AnvotatiouH -.Is to (I) Refd. Slu*j)purd r. J'hilliiiiorc & i 
lUlitieU (1809). li. U. 2 J*. 169. .Is to (2) Folld. i 

J)ilclu*rr. Denison 0868), 1 1 Moo. J*. r. 92.'». tniuroUu, ' 
Mentd. llurdcr r. lUitflii! (1866), 1 Jur. N. S. J178. 

1614. - -- Patron of defendant’s prefer- 1 

ment.J - (7 ooi'KH v. Dodd, No. 1403, ante. | 

1615. Form & contents of letters of request- I 
Sufllclency.] — Lettei-s of r(*<|ueKt umier (’h\ir<*h 
Discipline Act, 1840 (c. 80), A: 0 *s. 7 Viet. c. 02, 
did not set foHJi wladluT th(*re Jiad been any 
commission of inquiry under the foniier statut-e, 
nor wlietln*!' the provisions of the latb‘r statute 
if'spcH'ting the a)>)>ointment of a bishop t4> perfiu-m 
the funetions of an ineoiiipeteiit bishop liad been ; 
duly eoiiJplh'd with. I'iiey ran in the name* of I 
tlie ineompetent hisliop, A: wen* signed in his | 
name by the bisliop perhmning ids fumdions : 
JIvId : t he letters of ivcpiest wen* e(»rivct in form, 

A: they had been ju’operly sigiii'd. Dkooki-n c. 

( 'iiKSK\VKi,L (1845), 4 Notes of (’ases, 420 ; 0 .lur. 
1002. 

Amutlotiuns :• Mentd. UiirdiT i*. Pisriii* J .liir. N. .*<. \ 

J 178 ; Jlll4*lu*r r. JlrnlMtii (18.68), Jl Mon. 1’. I*. ('. ;(26. j 

1516. Charges not found by com- 

missioners.]- lloNWEJ.n r. London (Ui*.), No. 1 102, j 
(tide. I 

1517. . ~ - Reason for transmission.] — ! 
'Pile ae»‘eptanco of Jettt*rs of recpiest-, sent hy a j 
bishop t<» the Aifhes Cd. of (’anlerbury, in pro- j 
eeedings taken uiuler (1iun‘h Discipline Act, 1810 I 
(c, 80), is not optional with the Dean of the ; 
Arches, the bisho]) being <*mpowen*d by sect. 13 ; 
of that- Act to si‘nd such ciiscs “ to tlu* Vi. t»f j 
A]>peal of the Drovince, to be tliere heanl A: j 
dett*nuiiu‘d aiTonting the law A: practice of j 
such ct. " ; A it is not requisite that the letters 
of n'qiiesl. should contain luiy it'ason for their * 
being sent.— SiiEPJ'AiU) r. J'iiiu.iMoitK A Dknneti' 
(1800), j.. IL 2 J*. V. 150 ; 0 Ah>o. 1*. V. V. N. S. 
68; 38 L. ,1. Eccl. 40; 20 L. T. 702 ; 33 J. \\ 
700 ; 17 W. Jl. 807 ; 10 E. IL 010, 1*. V. 

Aniioiution .' -Mmaid. H. c. Lelct'stor riikm, IIS99J 2 Q. Jl. ; 
(t;i2. ' 

1618. Signature to letters of request — Bishop 
acting for incompetent bishop.] — linooKKs r. Cress- ! 
WKU., No. 1515, ante. 

1610. Acceptance of letters of request— Whether j 
optional or compulsory.] --Nheppakd r. Piiiua- , 
MORE A Bennett, No. 1517, ante. < 


(c) l^oceedings after Inquiry. 
i. In General. 

1620. Duty of bishop to proceed — Complainant 
wishing to continue.] — On the application of a 
clerk holding a benefice in the diocese of B., in 
the province of Canterbury, complaining that a 
clerk holding preferment in the same diocese had 
published, in the same diocese, doctrines contrary 
to the Articlf^s of the Established Church, the 
patronage of the preferment being in the Bishop 
of B., "the Archbishop of Canterbury, under 
Church Discipline Act, 1840 (c. 80), ss. 3, 24, 
issued a commission, whicli repoided that there 
was sullicicnt j)rimd facie ground for instituting 
fuither proceedings: — Held: (1) complainant 
thinking fit to proceed against the party accused, 
the Archbishop was bound, under sects. 9, 11, to 
reqiiire the appearance of the party complained 
against, A to hear the cause A pronounce sentence, 
A had no discretion in tlie matter ; (2) the appear- 
ance A healing ought to be within the diocese of 
JL, A not in any place without such diocese, 
though witliin the province of CanLirbury. — 11. r. 
Cantehuury (Arctibp.) (1850), 0 E. A B. .540 ; 
25 L. .1. Q. B. .340 ; 27 J.. T. O. S. 1.53 ; 21 J. l\ 
20 ; 2 Jur. N. S. 835 : 1 19 E. K. 908. 

Annotations : —.4s to (1) Refd. Wfiihlcydidc Pt’oraffc ^’jvho 

(18.69), 8 Sluto N. S. 479 ; Elpiiiustonc r. Pun’huH 
(1870), ii. U. a I*. 24.6; li. r. Oxfortl, Dp. (1870), 4 
ii. 11. D. .626. ^Is to (2) Refd. HudHon r. Tooth (1877), 
a (). 11. D. 49. (Jrnrrally. Mentd. K. r. DodHOU (1867), 
7 E. A 11. ai.6 ; Ditcher r. DciiImou (1858), 9 W. li. a42. 

1621. Right of bishop to substitute himself for 
original promoter.] — (1) To a citation against a 
clerk in holy ordtTs, under (Uiurch Discipline Act, 
1810 (cr. 80), the clerk app(*ai*ed under protest, on 
the ground iliai the bishop of the diocese could 
not substitute* himself for the original pi'omotei'S : 
" Held : the objection failed. 

(2) In a suit by Icttei’s of request under sect. 20 
of t-lu* above Act, the “ two ycai*s ” witliin which 
a suit- or pi*occcding must be commenced against 
a clerk in holy ordei*s for an olT(*nce against the 
laws (‘cclesiasticai, ilate back from the day on 
which the dccri*(* or (Station is iiesued from ilie 
(4. of Ap]>(*a.l of tin* jirovinci*, A not from the day 
on which the coimnrs. gavi* notici* to the clerk of 
their intention to m(*(*t to hold an inquiry into the 

olTcncc cliargeil. llKUEFom) (Hi*.) T N 

(1853). 2 Hob. Eccl. 595; 103 E. li. 1125; .sub 
nont. JJkukfohi) (Hi*.) r. 'riioMPsoN, 17 Jur. 190. 
Annotations : As to (‘J; Refd. Ditcltcr v. Dcjiisim (I86S), 11 
M<m». I*. r. aJl ; Mtiiiuiiik r. SiuipMui (1899), L. D. 
1 A. A E. 279. 

ii. Vital ion. 

1522. Form- Sufficiency of contents -No allega- 
tion that offence committed within two years.] — 

Simpson i*. hVA.MANK, No. 1505, ante. 

Eilat ion gi*ncridly, sec Sect. 7, sub-sect. 3, ante. 

iii. Pleadings, 

1623. Articles -Contents — Offences committed 
outside diocese of commission.] — (l) Where, after 
a commission of inquiry, a <*as<» is st'nt, under 
Ehm-ch Discipline Act, 1810 (»•. 80), s. 13, to the 
tU. of Appeal of the province hy the bishop of the 
diocese, within which the clerk pioceeded against 
holds pn'fennent, the ai-t ilk's must be confined 
to oiTences cominittiHl within that diiM-esi'. 

(2) roiiimi-s., under sect. 3, ai-e bound to con- 
fine their inquiry within the diiN*esi' of the bishop 
who issues the commission. — !i(»MKR A Bloomer 
r. JoNiw (1845), 4 L. T. (>. S. 100 ; 9 Jur. 107. 
.4Nii4iftiftoti« .* — Ah to (1) Distd. Londeii, Bp. r. Bonwrll 
(1890), 6 Jur. N. S. 799. Coosd. 8)ieppa^ r. Beimelt 
(1869). 39 L. J. Eccl. 1. 
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1524* .] — ^Bonwell r. liONDON , 

(Bp.), No. 1102, ante. 

1525. Case sent by letters ol ■ 

request In first instance.] — (1) In articles against a | 
clerk, ofiences of incontinency were charged to : 
have been committed in the dioceses of IJncoIn & ; 
Ix)ndon. The clerk was benefic4‘d in the diocese I 
of JJncoln, & the Bishop of Lincoln sent the case | 
by letters of re<iuest to the Artrhes ('t. in the tii'st ' 
instance : — Held : though whei*e thei*e had b(‘en . 
a commission of iiupiiry, whicli liad limited its 
investigation to a paHicular olfence, the ailich's j 
afterwards exhibit(*d could not add to t he olTeiicis j 
inquinnl into by th<» craninission, another offence, i 
committed in anotlu»r diocesi^ wliich did not come 1 
witliin the scope of this intpiii’y ; yet theiv was 1 
no objection to coupling in the Artich‘H olTen<*es 
committed in dilT(*rent dioceses, wheie the bishop 
sent the case by Jet tern of ivqiiest to tlie (H-. of 
Aiches in the first instance. 1 

(2) Chimdi IMscipline Act, 1S40 (c. S(i), s. 20, ; 
requires only that the corpits delicti on which tin* | 
clerk is to b<* judgt'd shall be siiown t4» hav<? bec*n i 
commit U*d within two yeai*s before tiui service cif 
the citation ; but evidence' fd mattei’s antt*rior 
to that period is not thert'by exeliideel.- Ldwauds 
r. M()s.s (ISmJ), 20 L. T. S‘dl, 1». 

1526. -- — Charges made by bishop mero 

motu.j— Articles against a clerk for habitual in- 
toxication, freepienting a i)ublic-hous<.% A: having 
bc*en convicteel iV imprisoned fe)r an assexult, \ver(f 
sustaine'd. The; e harges were? paHly the; subje'ct 
e>f a cennmissiem eif inquiry, paHly miule by the; 
bishop mero main Held : he* should be suspenele'el 
for tlire^e* years. — LiNe*e.)LN (lb*.) i’. 1)AY (1S15), I 
Ne>t.e*s of (Uses, 291). 

AnmttatiunH CoDSd. Loadem. Itp. i*. Ponwe*!! (IKtiO), (» 

.Jui. N. S. 7ay. Reid. HreokeH r. ('ivhswcII (ISPl), 4 

Ne>fcK of ('uKL*s, 42U ; l)itclit*r r. iJuiiiHeii (IS.'iS), 11 Meo. 

1 ». (’. V. 

1527. - Offences not charged by com- 

missioners’ report.] —B on WEij. r. 1^>ni)on (Bp.), 
No. 1102, onfe. 

1528. Signature By barrister practising 

In Court of Arches.] — The; approval A signatun; e)f 
any barrister proe-'lising in the; Arches ft. eif 
('ante*rbury will satisfy ('huredi l)ise*ii»line Act, 
JN40 (c. SO), s. 7.- MoPNe KY r. IteeniNseiN (lS<i7), 
:n L. J. Ke el. S. 

Anmitatiun ; - -Reid. MarhOii t*. I'niiiiirk, |I!)2:J1 1’. Hi'*. 

lMe*ading in e riininal suits geijeTally, sr/- See f. 7, 
sub-se*e*t. 5, A., (ndt\ 

iv. EvUlenre,. 

1529. Application of common law rules.] - (1) A 

clergyman prose'cuteel under the (Church Disciidiin* 
Act, 1840 (e;. 80), is ne»t a competent witne-ss under 
Evidence Act, 1851 (c. 99), s. 2, e;vcn although 
the case is ne>t one of the cases e.;xc(;pte*d uneler 
sect. 2. 

(2) The; rules & practice* of tlie comniem law cts. 
as to evidence now exclusively prevail in the t-t. 
of Arches in prosecutions under the? fliuredi 
l)is(;ipline Act, 1840 (c. 80). —BuitDEit r. O’Neill 
( 1803), 2 Ne*w Be‘p. 551 ; 9 L. T. 232 ; 9 .fur. N. S. 

AnnoifUitmii As to (I) Dbtd. He?rm*y r. NonvIrJj, Hf>. 

(1867), :i0 L. J. Keel. 10. H.F. Nemvieh, bl». r. PeurM- 

(186H), L. H. 2 A. & K. 281. 

1530. Admissibility— Facts outside diocese of 
commission —Not before commissioners.] -BeiN- 
WELi.r. lx)Ni>ON (Bp.), No. 1102, ante. 

1531. Negative Issue.]— In a proceeding 

under Church Discipline Act, 1840 (c. 80), against 
a clergyman, if a negative issue l>e filed on his 
behalf without any defensive plea, evidence may 
nevertheless be given of all material facts necessary 


to the defence, but not of special circumstances 
w’hich do not arise immediately out of tho charges 
made against deft. — Moss r. JbSDWARDS (1808), 37 
L. J. Keel. 89. ^ ^ * T 

1532. Witnesses — Competency — Defendant.] — 
Burdkii r. O’Netli., No. 1529, ante. 

1533. — .1 — In a criminal suit 

against a clergyman under C^huirh Distiidino Act, 
1840 (e. 80), deft, is eompeient & compollablo to 
giv'e evidence since Jivideiice Act, 1851 (c. 99).— 
Nouw'ini (Bp.) v. Peahse (1808), L. It. 2 A. & K. 
281 ; 37 L. .1. Keel. 90 ; 32 J. P. 724. 

AnHotatiims : -Folld. Mohm r. KilwanlH (IJJJ). IJI ‘J* 

81*. Hentd. Martin v*. Muok»n«H*hlo (188,1), S P. IL ItO. 

1534 . . ,J Mos.m V. Kowauds, No. 

1531, ante. . ^ ^ 

1635. Production of documents— What docu- 
ments ordered to bo produced.) -In a ))i-oeeeding 
bv art icles against, a elerk, under Chiireh DiseipUue 

1 Act, 1810 (e. 80), after the admission of ph‘as on 
; both silk s A: publication liad j)ass<*d, an apidieation 
to the i*t., for “ an order ” or “ request ’* tn the. 
i \'iear-(h‘nt‘ral ot the Arehbisho]), to produei* a 
letter eont,airuiig the primary aceiisation of the 
piDinoter, sent to the bishop, but wliieb foniu'd no 
I pari of the pi*oei*ediiigs Ix'fore the (Jommissioii of 
I Impiiry, was refused, on tbi* gnnirids, that this 
' ct. hail no eontn»l over the Viear-(h*neral ; t liat 
i an artiele in the di'fensive allegation, pleading tin* 
j letter, had been ivjeeb'd by the et., as not relating 
' t.o the causi;, A:- that the presi'iit. application was 
made after publication.- -KARNALL r. (^kakj (1817), 

5 Notes of Oases 110; 8 L. T. 1). S. 4 17 ; ll.lur. 71. 

Evidence generally, nee S»*c(. 7, sul)-sej*t, 0, 

' ante, 

\ 

v. ffearinij. 

1636. Place of hearing - Whether In diocese or 
in province -- Archbishop acting In lieu of bishop - 

, Bishop patron of accused’s preferment.] K. il 
; Cantehmiuiy (Akpiiiu*.), No. 1520, ante. 

1537. Outside local limits of court.] — 

NoiM.K 1 *. Ahier, No. 1 1 M), ante. 

1638. Who may adjudicate Bishop Promoting 

suit by secretary.] l-nder (^inrc-li Discipline Ai;|., 
1819 (c. 89), which empowers a bishop b; ln*ar A:, 
iletcrmirn* a ciiargi* against, a clerk in orders of 
having c»)iriiiiilt<*d an eci’li'siaslical olTeiice, if the 
l)isho]> he not i>atron of any i»r<*lVrnient held by 
accused, till* mere fm-t tli.'it. the. bishop is, by bis 
s< cr»‘tary, proiriot«*r of the suit does not, in tin; 
absence of any personal interest or bias, diH((iia,lify 
him fi*om adj'inlie.ating upon the case. It. r. St. 
Alhans (Be.) (ISS2), 9 (^ B. D. 451 ; 49 L. I. 
992 ; 47 .1. V. 98. ^ 

Evidence at hearing.] — Ser Nos. 1529 -I53.>, ante. 

1639. Power of court To adopt recommenda- 
tion in report -Made by archdeacon on request by 
court - Suit for making alterations In church with- 
out sanction.] —SfEVEKiNO Ac Kvanh v. Kinos- 
EORi», No. 279, ante, 

— Sentence.] — See. Nos. 1923 -19.31, post. 
vi. Sentence. 

1640. Summary sentence Form of consent of 
clerk Form of consent of complainant.]— -/ilc 
MoncktuN (1K15). :i NoN-h of (;«W H Mi'PI'- Iv. 

‘ - CoHmA. llowiiittii u. Lux, IIUIOJ l, .9)0. 

* Mentd. Iilieh»'rr. IiealHoii (IK/iH), 22 .1. I*. 337 ; boiidon, 

ll|». V. IJoiiwc.li (1860), 6 ,hir. N. 8. 700. 

Of suspension.] -'■See No. 1914, ponl. 

1541. Form -Whether statement ol offence bad 
lor uncertainty - Defendant found guilty of adultery 
or fornication.]— MoiiJiiH v. Ogden, No. 2991, 

^ ^^2. Whether Jurisdiction of bishop to 
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Seel, 9,— Proceedings in r^ect of offences of clergy : 

Sub-sect, 1, C. (c) vi, efir vti, ; sub-sect. 2, A. 

d:B.] 

pronounce sufflclently stated.] — Morrih v. Ogdkn, 
No. 2604, post. 

1543. Whether Interlocutory or final — Condi- 
tional order of suspension.] — A suit having been 
brought against a clerk in the Ct. of Arches, under | 
Church Discipline Act, 1840 (c. 86), a sentence 
of suspension for six months was pronoimced 
against him on Mar. 9, 1878, but was made con- 
fiitioTial on an afildavit being filed. AfUirwards 
Dh! affidavit was filed, & an unconditional sentence 
was pronounced on Mar. 22 A: served on deft. A 
fresh suit was instituted in 1880 for fresh offences, 
& also for contumacious disobedience to the 
sentence of Mar. 28, 1878. These offences being 
pi*oved, deft, was sentenced to be deprived of his 
benefice. Tliis scntf3nce was pronounced by the j 
Dean of Arches in Ckiminittc^e Koom E of the House 
of Jjords. A motion for a prohibition having been 
brought to restrain the Ot, of Arches frcim enforcing 
the sentence : - IleUl: (I) the sentence of Mar. 9 
was an interlocutory order which did not end tlu! 
suit, iS& th(irefore the ct. was not functus officio when 
it pronounced the unconditional senb'uce of huk- 

1 tension ; (2) even if unccinditional sentence had 
peon void, the ct. would not have (*xc(‘c*d<*d its 
jurisdiction in jtassing the senU'iie.e of de^trivatiou, 
lis there wenj other ofrt3nces jtroved which would 
have Kupportt‘d it ; (8) the site of the old Palace 
of WestininsU*r is no longer a peculiar, but is 
within the dioct'se of J^nidon cV- the jurisdiction 
of thi' (-t. of ArclM?s ; (1) the new Palacij of West- 
ininHt>(3r is not <'Xenipt frrmi tlie jui isdietion of the 
ordinary civil A* ecch^siastiiral cts. on the gi'itund 
of ])rivilege, inasmuch as it had c<‘aH4‘d t<» Is* a 
royal residence. 

Qu. : whether (\uninitt <*o Itoom E of the House 
of T^ords is within tlas jireeincts of the old i'ahu'.e 
of Wc'HlTIlillHtlU*. 

(5) Th(* ])t*an A (’hapt-iT of Westminster, as 
the successoix of (lu? monastery, have since the 
Heformatlon been, A. are still, a royal p«‘culiar, 
tV. as such subject in mat^ti^rs ecclesiastical to tin* 
imim'diate jurisdiction of the Prown as head of 
the Phurch ((Mirn’v, .1.). (V)Mnin r. Dr Da iiicnK 
(1882), 22 CJi. D. :il6 ; 18 J.. T. 298 ; 81 W. If. 
258, D. A. 

Jnmttttiiun : — Mentd. Martin r. Muckeiiechic (1S83). S P. D. 

JUI. 

Piiiiisliinents generally, see Si‘ct, It), post. 
vii. Apiteals. 

1544. Whether appeal lies - Interlocutory order 
— Necessity for leave of lower court.] — ily ('hurch 
Discipline Act, 1840 (c. 86), the jiidjp‘8 <»f the 
.ludicial Donimittec^ of thc^ IMvy Doiincil luivc no 
jiowTr to n^view an intt*rlocut(»ry order or decrees 
of the ct. btdow. unh^ss an appeal from such order 
lias been lUlow'ed by such ct. - DANai.KY r. BruDKii 
(1848), Brod. A’ K. 89 ; 2 D. T. O. S. 18.5. 

1545. Judgment of archbishop sitting in lieu 

of bishop — Bishop patron of accused’s preferment.] 

- An appeal lh‘s the ('t. of Arclies, under 
t"hur<di Discixdine Act, 1810 (c. SO), s. 1.5, from 
a judgment of a diocesan ct., presldcnl over by 
the Andibishop of i^anterburv, under sect. 24 of 
the Act, in consequence of the bishop of the diocese 
being the patrtm of tlie preferment lield by tiie 
party procoediHl against.— B. v. Arches Court 
JirnoK (1857), 7 K. A B. 315 ; 119 E. R. 1264 ; 
Sid) nom. R. v. Arches Court Judge, Pse p. 
Denison, 26 L. J. Q. B. 178 ; sub nom. R. v. 
Dodson, ife Denison, 28 h. T. O. 8. 268 ; 3 Jur. 


N. S. 439 ; 5 W. R. 320 ; sub nom. Ex p. Denison 
(Archdeacon), 21 J. P. Jo. 132. 

1546. Decision of commissioners — On regu- 

larity of proceedings.] — Simpson v. Flamank, No. 
1505, ante. 

1547. Parties— Death of promoter pending appeal 
— Substitution of appellant.] — Elpuinstone v. 
PURCHAS, No. 1138, ante. 

1548. Security for costs — When ordered.] — A 

criminal suit, under Church Discipline Act, 1840 
(c. 86), having been promoted against the in- 
I cumbent of a ijarish, the proof given of the chaTge.s 
I made in the articles in the suit, the bishop of the 
I dioccscj pronounced sentence suspending deft, for 
I two yeai*s ab officio ci beneficio^ & condemning him 
in the costs of the proceedings. Deft, appealed 
to the Ct. of Arches. On motion on behalf of the 
bisliop, who had pw^moted his own office A ap- 
lieared ns resp. in the appeal, the Dean of Arches 
on proof that deft, was in a .state of poverty, & 
liad not paid any i)ai*t of the costs in which lie 
liad been condemned, ordered deft, to give 
security for tlie co.sls of the appeal in the sum of 
£109 w'iihin four months fi'oin the date of making 
the order for Heeurily. — O’Malley r. Norwich 
(Bi*.), [18921 r. 17.5. 


Sen-sEtT. 2. Dndeii Public Worhhip Begula- 
TioN Act, 1874. 

.1. 7n Ucneral. 

Effect ot Act- On Jurisdiction of Court of Arches.] 

— See No. 1719, post. 

1549. - - On Church Discipline Act, 1840 

(c. 86).| -Dnder Public Womhip Regulation Act, 
1874 (c. 8.5), which applies also t-o offences such as 
fonned the subJect-matUT of tlie complaint by 
apjiet., there is no ])rovision for the summoning 
of a cominissi(»ti of imjuiry, but thr(*e parishioners 
can set the bishop in motion, who then has an 
arliitrary discretion to th^tc'rmim; wh(*ther the suit 
shall procec'd c»r not. It is furthtT iirovided by 
sect. 18 that, where sentence has been iironounced 
against an incumbent for an offence under Cliurch 
Discipline Act, 18i0 (c. 86), lie sliall not also be 
proceeded against- under the latcM* Act, & vice 
versa:- Held: tlie Act of 1871 docs not repeal 
the earlier statuti* A: do(*s not preclude a j»rt)mot.<‘i* 
from applying to the bishop to take iiroceedings 
under it, for the Public WiU’ship B(‘gulation 
Act, 1874 (c. 8,5), was iuDuidcd to i)roviile a moi*»‘ 
expeditious A: a more simple pi*ocedur(* in criminal 
ecclesiastical suits.-- U. r. Oxford (Bp.) (1879), 
4 Q. B. D. 525 ; 18 J,. J. Q. B. 609 ; 41 D. T. 122 ; 
41 .1. P. 8, 19, (’. A. ; affd. sub nom. .TuLlus v. 
Oxford (Ixmo Bp.) (1886), 5 App.<5us.214, II.L. 
Ann4iiaiums — Mentd. S. K. Hy. r. Jiuihvay f'omrfi. 
llnstiugi* Oorpu. f»o L. J. g. It. 201 ; FlcmhiR r. 

MaiicUi'Mter C\>n>n. il881), 44 I.. T. 517 ; H. v. Barclay 
(1881). 8 g. H. D. :t«6 : IL r. Barcluy & Essex JJ.. Kx p. 
Weaver ,1881), 40 J. P. 107 ; Hr Serjeant v. Dale, Kx p. 
Dale, Hr Perkins v. Knraght. Ex p. EnroKht (1881). 43 
L. T. 709 ; l^iosouiorc r. Tiverton A North Devon Hy. 
(1882). 22 Ch. I). 25; Central Wtilce Sc C^narthen 
.hinetion Uy. r. L. A' N. W. Hy. & O. W. Hy. (1883). 4 
Hy, & Can. Tr. Cas. 211 ; Dorniont r. Furness Hy. (1883). 
11 g. B. 1). 496 ; hodxir r. Ward (1886), 54 L. T. 214 ; 
H. r. Bli>onisbury County Court. Judge (1886), 2 TMi. R. 
005 ; Abergavenny (Marquis) r. LiaiidalT (Bl.) (1888). 
2U g. B. D. 400 : H. r. Loudon, Bp. (1889), 24 Q. B. I). 
213 ; Hr Baker. Nichols r. Baker (1890), 44 Ch. D. 262 : 
Pure .spirit Co. r. Fowler (1890), 25 Q. B. D. 235 ; R. r. 
St. Pancras Vestrj' (1890), 62 L. T. 440 ; Allcroft v. 
London (l.»ord Bp.), Lighton v. London (Lord Bp.). 
(1891) A. C. 606; U. r. Loudon, Bp. (1891), 55 J. P. 
773 ; Emmott r. •• Star ** Newspaper Co. (1892), 9 
T. L. IL 111 : Hakes tr. Cox. [1892] P. 110 ; Kirkheaton 
District L. B. e. Aluley Sons. 11892} 2 Q. B. 274 ; River 
Thames i'onserTaton e. }*ort of I.ondon. Port. Sanitary 
Authority, 11894) 1 Q. B. 647 ; Russell v. Russdl, (1895) 



Part IV.— Ecclesiastical Courts, 


343 


P. 315 ; It. V. Turner, (18071 1 Q. I). 115 ; Re Knight. 

[1898] 1 Ch. 257 ; Southwark & Vauxholl Water Co. v. 

Wandsworth Board of Works, [1898] 2 Ch. 603; Re 

White (No. 2) (1898), 42 Sol. Jo. 198 ; 11. v. Locke. [1910] 

2 K. B. 201 ; Golden Horseshoe Estates Co. v. K., ilOl 1 J 

A. 0. 480 ;^B. v. Metropolitan Police Comr., Kx jti. Hollo- 
way. [1911 J 2 K. B. iVh ; K. v. Mitchell, Kx p. Llvesoy, 

[1913] 1 K. B. 661 ; Grocoek r. Grocock, [1920] 1 K. B. 1 ; 

Re V. Mursliloiid Sniccth & Fen District Coinrs., [1920] 

1 K. B. 155; Tuvlor v. Faircs (1920), 65 Sol. Jo. 116; 

Mersey Docks & Harbour Board v. Hay, [1923] A. C. 345. 

Nature of proceedings under Act — Whether 
** criminal suit ” within Church Discipline Act, 
1840 (c. 86).]— .STf’c No. 1480, ante. 

1550. Powers of Judge under Act.] — (Sukkn r. 
Penzance (Lord), No. 1118, ante. 

1551. .] — A monition, precisely following a 

judgment pronounced by the judge under Public 
Worehip Kegulation Act, 1874 (c. 85), admonislied ! 
a clerk to abstain for the futuiii ivhen oinciatuig ' 
in his church from doing each of cci*taiu specified 
acts, amongst tliem, from we;u*ing the vestments , 
knowTi as an alb, a chasuble, & a bin^tta ; & from j 
causing to be formed a procession at tlie com- 1 
immcement of morning servict? ; &; also “ fi*om all ! 
practices, acts, matters A:, things of the same or a j 
lik<^ nature to those liereinbefore particularly set. j 
forth or any of them, or from unlawfully permitting 
the same or any of them.” A sub.seciuent in- 
hibition, after iveiting the monition Ac the 
disob(*dienco of the clerk then'to in regard to 
several other matters, recited his d isobed it‘n(50 in 
permitting his curate to wear a vestment known 
fis a biretta Ac a vestment known as a stole, A:, also 
in peimitting bis curate to foim a procession 
between morning prayer Ac the communion scirvice, i 
Ac for such Ills disobedience inliibited the clerk ' 
from pcrfoiming services for threi* months Ac until j 
relaxation. This clerk having applied for a writ ' 
of prohibition : — Held : the judge had jurisdiction, 
subject to correction on appeal, to inseit the alia 
similia clause in the monition ; Ac under sect . 18 
of the above Act, the judge liad jurisdiction to 
deteimino whether th<.* wearing of a stole, Ac the 
forming a iirocession between morning pray<T Ac 
the communion services w<*ro practices, acts, 
mattei’s Ac things of the same or a like nature to 
those particularly set forth in the monition ; Ac 
if he had determined that question wrongly it 
might be the subject of aiipc^al— if an appeal lies- 
but could not alTord any ground for piobibition ; 

Ac even if the wearing of a stohs Ac the forming a 
procession were not broaches of the monition, y<4. 
as it appeared on the facti of th<s inhibition that 
the clerk ha<i commit txjd several (»ther acts of 
disobedience any one of wliich would have ju.stified 
an inhibition for the full period, there was no excess 
of jurisdiction Ac no ground for prohibition. - 
liNBAGHTr. Penzance (Loud) (1882), 7 App. Pa.s. 
240 ; 51 L. J. Q. B. 500 ; 40 L. T. 770 ; 40 J. P. 
044 ; 20 W. IL 752, If. L. ; affg. ,H. V. sub nom. 
Dai.e’.s Case, Enraght’s Case (1881), 0 il. B. i). 
270, C. A. 

Jnnotaiifnia : — Conid. Combo v. Dc La Bero (1882). 22 Ch. D. 

316. Mentd. Green r. l*ei)zuuco 0881). 6 App. Ctis. 657 ; 

R. V. Southampton JJ., h'xp. Cardy (1906), 94 L. T. 437 : 

C'olcbCHter Brewing Co. v. Tciidiing LiceiiHing JJ., [1916] 

2 K. B. 12C. 

1552. Rules Ac forms made under Act — Validity.] 
— Dale’s Case, Enraght’s Case, No. 1650, post. 

What offences cognisable.] — See spccit'c Sects. 
jxissim. 

B. Procedure, 

1553. Representation — Service of copy on de- 
fendant — Necessity for service within time 
prescribed by Act.] — Public Worship Kegtilation 
Act, 1870 (c. 85), s. 9, provides that iihlesH the 
bishop, to wdiom a representation of ilh*gai acts 


I or omissions on tJio part of any incumbent within 
I his diocese has been sent, shidl be of opinion, after 
I considering tlio whole circumstances of the case, 
; that proceedings should not bo taken on the repre- 
' sent at ion, “ ho shall within twenty-one days after 
I receiving the representation transmit a copy 
' thoivof to the person complained of. Sc shall then 
I transmit the representation to the Archbishop, 

; who shall foiihwith require the judge to lieai* the 
I matUu* of the representation,” By sect. 10 it is 
fm^ther provided that, if any bishop is the patron 
' of the beiuMlco held by the incumbent rosp<*cting 
I whom a repivsentation sliall have boon made, the 
Ar(4ibisho]) of the province shall act in the i>laoo 
of such bishof) in all matti^rs thon^after arising in 
relation to such rc'prewuitation. A representation, 
under the above Act., was sent to the bishop of th(» 
diocese on Aug. 29, 1870. The bishop rtjceived 
the w^prosentation on Aug. 30, Sc finding that the 
party complained of was the incumbent of a 
benefice in his patronage, fomarded it on Sept. 1 5 
to the Archbishop of the province. On Oct. 21, 
the Archbishop transmitl-ed a copy of the repre- 
sentation to the party complained of. 'riio pai*ty 
complained of did not acknowledge the reujeipt of 
the copy of the reproHontation so subinitteui t4> 
him, &. though subsequently pommally serveel 
with a duplicate copy of t.he riqirescntatiou enUut'd 
no appearance. Afterwards the Arohblshop im‘- 
quirod the judge to hear the matt^u* of tlui rtmre- 
sentation Held : the proceedings weu'o void, Ai 
must, be disinisseul by the judges for the provision 
as to the time witliin wliich a e;opy of a representa- 
tion shoulel bti transmit teul to thes party complaineel 
eif was imperatives Si hael not be?em compUeel with. — 
HeiWARD r. Be>DiNGTe)N (1877), 2 l\ J). 292 ; 42 
J. I*. 9. 

^nmttaiion .---Diltd. Calelow v. IMxvll (1877), 2 C. 1’. 1>. 562. 

1554. Power of bishop to proceed —Bishop 

- patron of defendant’s preferment.] — Heim kant v, 

; Dale, No. 199, ante. 

1555. Duty of bishop to proceed — Discretion 

of bishop to refuse to proceed.]— ( 1 ) By Public 
Woi'ship Be^gulation Act, 1874 (c. 85), h. 9, it is 

! Iirovided that where a rcprese:*n<atiein has, undeu* 
He*ct, 8, been semt to the bislieq) of the dioceses 
complaining of an unlawful alteration in, e>r 
aeldition to tbo fabric, oiTiameiuts or furniture of 
a e'athodral church, the.* bisliop shall take certain 
si>e»e:ified ste*p8 to have the matter of tlio comxdaint 
tried in one? of the? way?? firoscribeid by the Act 
“ unie*ss the bishop shall bo of oxiinion, afte?r 
considering the whede circumstances of the case?, 
that proe:f<dings sbejuld not be taken on the? reqire- 
.sentation, in wliieh case? he shall state? in writing 
the reason for his opinion,” etc. 

A rc?pre?sentation was semt to the Bisliop of 
J^indem complaining that the De*an Sc (diapte?r of 
St. Paul’s Cathedral Church hael set up on a rore?do8 
in that church image?K of Our lx>rd & of the Virgin 
Ac Child, Si that the images teindcd to encouiage 
i(|e*a8 A: devotions of an unauthorised Si super- 
stitious kind, & were unlawful. The bishop 
r<?plied t hat, having in pursuance of the Act con- 
sieiered the? whole circumstances attending the 
representation, he? was of opinion that proceedings 
should not be taken for reasons which ho stated 
at Ici^'th. On an application for a mandamuH to 
compel the bishop to prexreed according tf> the 
A(;t, upon the ground lliat the bishop’s reasons 
showed that he had not considered the whole 
circurastances of the casr? Sc also had considered 
matters which were not circumstances of the case, 
tlic Ct. of Appeal held that there did not appear 
to b<? any ground for either contention A: that a 
mandamuH ought not to issue. 
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Sect. 9 . — Proceedings in respect of offences of clergy : j 
Sub’seet. 2, B. ; suh-sect, 3, ; 

While the appeal from that decision was pending | 
in this House, a second represemtation was made to ' 
the bishop with n»gard to the same imag(?s & in j 
similar terms, witli the additional allegation that i 
the images had in fm*t encouraged idolatrous & : 
Huxierstitious ideas & devotion, At that idolatrous ! 
At superstitious reverence had been paid to them. | 
^J’he bishop rc*plied that, having considered the I 
whole circiumstances attending the represfintation, 
ho was of opinion that procec^dings should not be 
takc*n for the rt^ason that the questions raised in 
Huj <*ase were* in substance identical with those 
raisi-d in tlie first case, At that the appeal in the 
first case was thtm |>onding in this House. A 
similar aftplication for a mmidamus having been 
made, the Ct.. of Appeal held that there was no 
ground for the mtmdanniH : — HeAd : the bishop | 
iiad iM?ted w'ithin his jurisdiction Ac exercistul the 
discTt^tion vestcMl in him ; whether the reasons I 
he gaves wens gfKxl or bad, tins bishop having 
ccjnsidcsn^d all th<5 circumstances which appeansd 
1-0 him, honcsstly csxercising his judgment, to bear 
upon the paiiieiilar cas<‘, liis reasons could 
not be review<*d ; Ac then* was no ground for a 
mavdanms, 

(2) The legislatun*, when using Ihe language 
“ afler considering the whole circumstances of ilie 
ciise,** intended to show that the bishop's juris- 
diction was not conlintsl to the men; cpiesticm 
whether then* had been an infraction of the law. 
'rhey intendc*d to w'i<len Ac enlarge thfs (‘onsid<Tu- 
tions whi<di might weigh on the bishop's mind in 
detennining the (|U(*Htiou whetlu*r the proceedings 
should goon (Loan IIalhiutuy, (J.). >Ai.i.('iiohT r. 
JiONDON (IjOIid Hr.), Jjojiton v, J^ondon (Loud 
Hr.), I1K91J A. C. im\; 01 L. .1. Q. H. «2 ; 0.*) 
]j. T. 92, ir. li. ; nffg* H. (). sie/i »M>m. U. r, London 
(Hr.) (1SS9), 21 Q. H. J). 2i:i, (\ A. ; (ISDO), r/.t 
L. T. 819, (\ A. 

:■ (hmrnUih Mentd. SI.. .Tolni, IVnUIebiirv 
(Vieur, He.) r. St,. John. IVinllehnry frariKhloiierH), 1 1 I 
17H : St.. Joliii tlie ItiipllHt. TimiHThill (Vicar, eU>.) r. 
Sumo (ItooUirH, P. 71 ; HurNham, Sufftilk 

(KtHttor. ole.) V. Siiiiio (rarirtliiniiorH). (IHJinj |*. ; 

(io*al. liardtlold (V'leiir) o. All Having Inlort^Ht, I1S071 p. 
IM.'i : Poultnn r. Mooix*. lllH.'ij 1 K. H. 4(Ml ; Field r. 
Oinmannoy (H»20), .Ul T. L. K. ; lit St. Jmko’H, 
Sonihiiort, (P.iaO), 3« T. L. Jt. 7.HJ. 

1656. Requisition to Judge Form.] — A n*]»n^- 
K(*nta1ion under Jhiblic Worsiiip H(*gulation Act, 
1871 (<*. 85), was made in .Iidy, 1878, by ttie 
chundiwanlens of a parish t<» th«' bishop of tlie 
diocese, complaining of tlu^ incumbent for certain 
illt*gal ])racti<*c‘s in the conduct of divine woi*ship. 
The bishop A: archbishop being alternate palnms 
of the benefice, tin* bishop of th(* diocese of K. was 
appoint^'*! to act in the jdaee of siieli bishop A: 
ai*t*hbisliop in the matter of tht* ivpiesentation 
under 8t*ct. Ill of the above Act. The Hishop of 
1^. liaving ctmsidonHl the ivptvs<*ntation stmt a 
requisition to the judge under the above Act, 
Inquiring him to hear the case* in jx>udon or 
Westminster, or within the diocese: — Held: (1) 
t in* ivquisition under Si*ct. 9 of tlie Act must name 
the liiiiit-8 within which, under the sect., the hearing 
is to take place, but need not- name the particular 
iihw?e within such limits ; (2) the nniuisition made 
by the Hishop of K. was valid, A, the form of it 
was suilicient on the following grounds: first, it 
Hufileiently showcsl by mH.*e8sary implication that- 
the parlies had been nniuired to state wdiether 
they were willing to submit to the diret*tions of the 
bishop ; iwH*ondly, it was not comiietent to the 
parly complained of to object to the form of tlie 
ivquisition to the judge if all the facts essimtial 


to the jurisdiction in truth existed ; &, thirdly, 
the requisition was in substantial accordance with 
the form given by the rules As orders. 

The judge under the Act proceeded to hear the 
matter of the* above mentioned representation, Ac 
issued a monition commanding the incumbent com- 
plained of to abstain from cei*tain practices which 
he pronounced unlawful. The incumbent dis- 
regarded such monition, Ac continued the practices, 
whereupon the jiidg6 issued an inliibition inhibiting 
ihe incumbent from the porfonnance of divine 
s<irvico Ac the exercise of the cure of souls within 
the diocese for three months, ^ thereafUir until 
the inhibition should be relaxed. The inonition 
i.ssued while the rules Ac orders of 187.5 were in 
force, but the inhibition issued after the amended 
rules of 1 879 liad come into force. In the monition 
the judge was styled the otlicial princiiial of the 
Arches C’t. of (Canterbury, he liaving become such 
official principal under sect. 7 of the Act upon the 
resignation of ilus iirevious official principal, but 
except in this n^spect the monition exactly 
followed the form givt*n by the rules Ac ordei*s of 
187,5. The inhibition exactly followed the 
form given by ilie rules AT orders of 1879. 
The incumbent disregarded ihe inhibition, Ac 
i continued to i^xercise t.h(< cure of souls. Tlie 
judg<? then is.su(‘d a sUjnificavil against Jiirn for 
j <*ont.<mipt. A writ de conluimtcc capiendo was 
thereupon i.s.sut‘(l from the JVtty Hag OITico on 
(let. 29, Ac iM*coid<.*d in ihe Q. H. on the following 
; day (the ct. nf»l bt*ing t hen sitting). A: deliveivd to 
: tlie 8hf*rilT, Undc*r this writ the incumbent was 
nrrestod Ac lodged in prison : — Held : (3) the 

, judge iindc>r tin; Act is not the judge of a new ct. 

eonsiil-ut^Mj by ihe Act, but is the oillcial [irincipal 
' of ihe old (?t. of Arches. Ac has all the old powers 
of tlial <*t., including ihe power of signifying for 
I contempt if liis orders are disobeyed, Ac that as the 
Act does not Cfintain any sp(*cial power of enforcing 
an iiihihitioii issued under it, sucli inhibition can 
be enforced by sitjoificacit uiuh*r Kcelesiastical 
(’ouHs Act, 1813 (c. 127) ; (1) though Petty Hag 
Act, 1819 (c. 1 09), authorised the issuing of f lie writ 
de eoniuniace vapienda in v'aeation, it did not repeal 
the ena(‘tm(*ni that, t-ht* writ should be opt*iied in 
the H. in the pres(*iiee of the justiees, Ac as it 
luid only b4*en brought into the (M-own (JITico at a 
time when the judges were not sitting, the ivquisi 
lions of Kcelesia.stical Pourts Act, 1813 (c. 127), 
had not been complied with. A: the iii(‘umb(*iit was 
entitled to he discharged from <ni.stody. — I).-\i.k'.s 
(USK, Knua(;iit's Pask (1881), 0 Q. ji. J ). 370; 
sub tio/n. Be Dai.k, H. c. J'knzanck (Loud), Jfe 
Knu.adiit, H. r. J*KN/ANrK (Loud), 50 .L H. 
231; sub uotu. Skkikant r. Dai.io, Bx p. Daij*:, 
Pkhkins r. Knu.aohv, Bx p. Knuaoiit, 43 L. T. 
709 ; sub }wm. Bx p. Dat.k, Bx p. KNUAcsirr, 45 
.1. P. 281, .‘100, (\ A. ; on uppeaL sub uom, E.NUACillT 
r. PKSZ.ANi'K (Loud) (1882), 7 App. Pi\s. 240, IL 1.. 
Aiuu4titiouis :—As to (1) Refd. r. IVuzimeo (1881). 6 

A|i|». Pas. (giT. (ftnrruUy, Mentd. K. f. Suuthuiiiptou JJ.. 

' f.’jr p. I'unly S14 L. T. 4J7 ; Jte Hardy’s Prowii 

Hrt‘\vt'ry & St. riilllp’s Tavern, Muiioliostor Hi** 

L. T. .'■>20 ; CoU’hcsUT Hreiving I'e. r. Tendring Licensing 

I JJ.. IlUlti] 2 K. 1). 120. 

1557. Hearing of suit — Promoted by church- 
warden — Power to substitute succeeding church- 

, warden as promoter.; — Hakuis r. Pkukin^, No. 
1480, ante, 

1558. Place of hearing.] — Public Worship 

Art, 1874 (c. 85), s. 7, makes pi*o vision for the 
apjHnntmeni of a .ludge of the I^ruvincial Pts. of 
PanU*rbury A: York. Hy sect. 8 a rt‘prt‘sentation 
under certain circumstances may 1>«? made to the 
bisliop of illegal 4M.'ta or omissions in the perfonn- 
auce of the chunrh ser>-icea, by juiy incumbent 
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within his diocese ; by sect. 9, if the bishop is of 
opinion that proceedings should be taken on the 
1‘eprcsentatiou, he shall, if the parties ai*o unwilling 
to submit to his directions without appeal, trans- 
mit the representation to the archbishop of the 
province, & the archbishop “ shall fort-hwith 
i*equire the judge to heai* the matter of the ropi*e- 
sentation at any place within the diocese or 
province, or in Ix>ndon or Westminster.” A 
representation undc?r the abov^e Act was forwardtul 
to the liishop of llochester cliarging that T., the 
incumbent of a parisii within the diocese, had 
been guilt>[ of illegal practices in the conduct of 
divine service. The bishop transmitted the r(»pi*c»- 
sentation to the Ai*clibishop of (Janterbiiry, 
the archbishop thereupon by instrument of 
1 ‘equisition rcquii’ed the judge to hear & determim? 
the matter of the rc^presentation “ at any place in 
liondon or Westminster, or w’ithin the diocese of 
Kochester, as you may deem flt.” Notice was 
given to T. that the case would be heard in 
Jjambeth Palace, which, although within the 
province of ("ant<?rbury, is nc?ither in london, 
Weatminst^T, nor tlie dioc<‘s<i of Kochester. Jn 
,Iuly, 1870, the ease was heard at liambeth I*a.laco 
in Ids absence, Ac he was adjudged to have been 
guilty of illegal practices, & a monition was made 
for 1dm to abstain from them. On his non- 
compliance witli the monition, h(‘ was pionounced 
guilty of contempt At imprisoned. Prom fu|Kt to 
last h<i tcKik nf> notice of the proceedings. At in no 
way jicquiesced in them : — field : the whole pio- 
cetHling was void & a pi*ohibition must be granted, 
for the word “ Jjondon ” in the requisition could 
ordy bo construed in its strict sense as the city 
jiroper of Ixindon, A:- the judge had no powc^r, 
under the Act or othc*rwise, to sit in any jilace 
beyond the limits fixed by the archbishop.-- 
Hudson v. Tooth (1877), Q. K. J). 40; 47 
H. J. Q. B. 18 : ;n L, T. 4h2 ; 42 J. P. l.Ti ; 2(1 
W. K. 05 ; previous proceed inffs, 2 P. 1). 125. 
Antiiftation : — Coiisd. (’a.sc», Ktiraght's Vtiso. (1881), 0 

Q. n. 1). ;i7«. 

1559. Number of counsel - Questions of 

law & fact.] — PLn-''roN r. Kidsdalk, No. 2000, 
post, 

■ — Powers of Judge.] — *.SVc No. 1 1 is, note, 

1560. Orders — Monition- Form, 1 - 1 ialu’s ( 'asu, 
KnhA(JHt’s (’ask. No. 1550, ante, 

1561. - Postponement— For application for 
faculty — Erection of ornaments without faculty.! 
Kidsiiai.k r. (’r.ir*''n)N, No. 1 145, ante. 

1562. Enforcement.]— (iKKKN r. Pknzanck 

(T.ori>), No. Ills, a>de, 

1563. Defendant In prison for con- 

tempt —Application for discharge.] —Dkan r. 
(JllKKN, No. 1717, post. 

1564. Appeal — Suspension of sentence— Discre- 
tion of appellate court.] —Although in cvc*ry appeal 
in ecclesiastical craws it has bccui very much a 
matter of course A: a ministerial a<*t of the ofliecT 
of the ct. to issue an inhibition, yc*t a discr<4iori 
rests with the* appellate tribunal Ut issue d c)r not. 
Under Public Worship Kegidation Act, 1874 (c. 85), 
s. 0, thci ecclesiastical judge Inis power to restrain 
proceedings under the decn*<i during the whole of 
the appeal. In an apfaral jieriding against a 
decree* of the judge of the Arches Ut. the judge 
i*<*fused to suspend the execution of any paH of 
the decree. The Judicial (’ommitUre of the J^rivy 
(’ouncil, although no appeal was given from such 
order by the Act, neveiiheless, on motion nnule, 
in the exercise of their discretion, <iirected that 
by the inhibition the execution of that jiorlion of 
the decreii which related to the crucifix should 
suspended iMmding the appeal, — II idhdai.k i*. 


Clifton (1870), 1 P. D. OS.'l ; 45 L. J. P. 0. 12 ; 
34 U. T. 515 ; 40 J. P. .500 ; 24 W, R. 1021, P. C. ; 
previous proccediufjSf sub nom. Clif'ION v. Rids- 
DAT.E, 1 P. 1). 301. „ ^ 

AniuMion -Mentd. Combo r. Do la Boro (1881), 0 P. D. 
ir»7. 


Huu-sr(t. 3.— Under ih.ERuy Discipline Airr, 
1802. 

A, \Vh(d Offeoees leithin Art, 

1565. Judicial separation in divorce or matri- 
monial cause ' Separation order.) — An order 
imule by jastices for a hu»parat um betwi‘en a clergy- 
man A: Ids wife on the ground c»( his ” pei*sLstent 
cruelty,” is not an ordt*r for judicial s(»paratu>n 
made ” in a divorct* or matrimoidai cause ” within 
(Mergy Discipline Act-, 18U2 (c. 32), s. I, (1) (d) ; 
^ where a bishop, in c()ns<»(pieiuu» of such an 
order having been made against> a clergyman, 
liius declared Ids living vacraid;^ in pursuaneo of 
th<‘ Act, sucli a declaraliofi will be Judd U> 
unauthorised A:- invalul. - -Sweet r. Kly (Hi*.), 

1 1002 1 2 (3i. .508 ; 71 L. J. (Mi. 771 ; SO D. T. 070 ; 
50 W. R. 520 ; IS T. Ji. R. 032 ; 40 Sol. Jo. 531. 

1566. “Ecclesiastical offence “ —Conviction by 
temporal court -Not offence against morality.] - 
(iiUT V. Pii.iiiNtniAM, No. 2741, post. 

1567. “ Immoral act ” -Occasioning scandal.) - 
(1) The complaint, in a criminal suit tried hefon^ 
t.ht< ('han<;ellor of the Dioci'sc* <if Rochester sit-ting 
witli assessor, imdcu' <4ergy Dis(;ipline Art, 1802 
(c. 32), after charging d(sft., a clergyman holding 
pr<‘f(»rment within t.he diocese* of Ro(diest»er, wdli 
ecM'tain sp(*cilied ofTences against inoralif.y, fnrthi*i* 
cliarged him with “ occasioning grave scandal Ao 
oll'ence in iht^ iiarish of which ho was incunUieiit 
hy his seandaloiis conduct in the several preceding 
charg(‘s set foi’th ” : — Held : the 4 *ccJ(*siastical 
offence of occasioning scandal Ac «*vil report ” 
wfis not an offtuice w'ldijli <?oiild b(i legally triuil 
under that Act, Ac all refiu-once U) any sindi charg<s 
must Im? struck out of the complaint. 

(2) Practice of th(« (’onsistory (^’t. of llocdiesUT 
as lulmitf.ing to pmof in a crnidiial suit charges 
of habitual driink<*nness A:- of acf.s of driink<*nnesH, 
th<i pnicise dates of which the prosecutor cannot 
specify. — Ko(*iiE.STKJt (Hi*.) v. JIaiirih, [ISll.lJ P, 
137. 

Anunifithm : ffenrralltf, Meiktd. r. Uiiyw.ml (!»():»), 

T. L. It. -ibS. 

1568. Seventy-flfth canon.) - I he 

orf<*n<e of occasifndng scandal within Uhurcli 
Discipline A< t, 1810 (c. SO), h. 3, cannot be enter- 
tained in a criminal suit by letU*i*K of recpiest nnd<*r 
that Act against a clerk in lioly orders of the (Church 
of England in any cose where the acts which appear 
to have c»cciisioned tlic; scandal are. immoral acts 
within (’anon 75 of 100.3, A: constitutt? an ofTeinie 
in riispeci of which resp. has not b«M*n ]>i*ovt*d 
guilty ; the cts. appointed to have juris<liction 
under Ulergy Discipline Act., 1802 (c. 82), being 
the only eccleshistical cts. having jiirisditd.ion to 
irK|idp<? as Ui the truth of the immoral a its or 
ofTenc<*s h<j occasioning the scandal. HowMAN v. 
Uax, I lOlOJ P. 300 ; 27 T. L. H. 2. 

1569. Fraudulent collection of alms.J-* -l he 

collexjlion of alms on false At fraudulent )>refenceM 
is an immoral act within the meaning of ( Jergy 
Discipline Act. 1892 (c. 32). 

liKSKETII, llOOfJ y\. ('. 200; 73 Ij. .1. 1. C - o.l ; 
90 L. T. 210 ; 20 T. U. R. 302, P. U. ^ ^ 

157 Q, Writing Indecent letter.] —hi.Y (Hp.) 

V. ('I.OSE, No. 1575, jsmI. 

1571. “ Immoral conduct “ — Conduct unworthy 
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Sect. 9. — Proceedings in respect of offences of clergy : 

Stib-seet, 3 , A. & B, ; sub-sect. 4 . Sect. 10 : 
Svh-aeds, I 2.] 

of ministers.] — Tf t.h« r!omlu<*.l n clc'i-k in lioly 
orders is “ iinworiiiy of the eliaruct-ei's of inimsters 
of religion,” ilion lie is Ruilty of “ immoral con- 
duct ** wiiliin the mcaninp; of Clergy Discipline 
Act, 1802 (c. 22), s. 2, notwithstanding that no i 
fict of indecency is proved against him. — H weet 
r. Yotjno, [1002] P. 27 ; 50 W. K. 00. 

1672 . Habitual swearing & ribaldry.]— On 

the. true construction of (Jlc?rgy Discipline Act 
1802 (c. M), H. 2, habitual swearing & ribaldry is 
immoral conduct & an olTence thereunder, but it 
is not ostahlished by <*videnc(j of occasional use of 
language of that character. — MoouR v, Oxford 
(Hk), [1004] A. C. 282; 72 L. J. P. V. 42; 00^ 
L. T. 425, P. (J. ' 

AnnutttUitnM -Dlitd. Kly, Rp. V. CnoRO, [191.T1 P. 181. | 

Reid. Wukefopd r. Lincoln, Jlp., [1921] 1 A. (J. 8111. 

1573. “ Offence against morality ” — Simony.] — 

Tn order punish the ofTence of simony in a clerk 
rewjrt. cannot b<; had to Ihe ])rovisi<ms of Clergy 
Diseiidiiio Act, lSli2 (c. 22), but proceedings must 
siill be taken under C’hurch Dischdine Act, ISJO 
(e. S(i). The immorality against which the Act 
of 1S1I2 is direct'd is so diditied by ss. 2, 12 as to 
exclude simony from its sc, ope. 

(2) A fals^» declaration against simony undc»r 
(^lericwd Subscription Ac;t, ISdo (e. 122), cannot bej 
isolatc'd fifun th«» charges of simony & brought 
within (he scope of the Act of lHi)2. — llRNKFicRD 
(!lkhk r. Lkr, 1 181)7 J a. (\ 220 ; 00 b. .1. P. i\ H ; 
75 Ij. T. 40! ; 12 T. li. it. 125, J*. i\ ; mvegr. S. V. 
ftuh vnm. Lrio w. KLAf’if, [ISlMil P. 1.28. 

AnmttnfinnM : — .Is ftt (!) Coufd. Swc'itt r. ' fl00‘21 1*. 

.*17 : iictwnian r. Lax, IIUIOJ 

1574. — False declaration against .simony.] - 

llRNRFiCRD (h.RICK ?». JjOR, No. 1572, (tflfr. 

It. Provithirr, 

1575. No prosecution in temporal court — 
Whether bar to proceedings in consistory court.] — 

'The iiicumhcuit/ of a parish, a marricMi man, was 
(Oiarg<‘d in a criminal suit instit uted under (2ergy 
Discipline* Act, 1802 (cs. 22), with having within 
live yearn then last past been guilty of immoral 
acts, iiiiinoral conduct, ^ of olTeiicc's against the 
laws f‘ccl<*siastical being olTenec's against morality 
in that he wrote tS:- sent, by post addr«*ssc»d to JL, 
an nmnarricsl woman, then or lately a parishionc'r 
of Jk rc'sidc'iit in the* parish, an (jbscene At indec^eiit 
h‘t t4M’. Dc‘ft. appeared in the*, suit &. bi*ought in a 
deh*n(M» which, after admitting A: d(*eply regretting 
the writing of t hc^ let.U*r &. ]>leading ihat at thes 
1 ime deft., wrot^* it he, had not liad control over his 
fc»elingH A:, was unable to appreciate the meaning 
of what he was writing, submitted tliat the letter 
W'as not in itself suilicient to constitute an ofTence 
under ttie above Act. At the hcMU'ing of the suit 
in the ('onsistory ('t. of the dioct*se in whicli deft. 
h(»ld preferment evideiieo in Hxippori of the* charge 
was given by witnesses for the piost'ciit^jr, but the 
judgf* of th<* IVmsistory (T. aft^T luMiring argu- 
im*ntH, without any evideneo having been a^lduced 
on behalf of deft., dismissed the prosecution on 
t im gn>und that ihe chargi^ was not one main- 
t4iinable under tlie Act. The pi*oseciitor appealed 
to the Anrhos Ct*. of Canterbury : - Held : ( 1 ) the 
iu?t charged against deft, was ** an immoral act 
wdihin sect. 2 of the Act, At constituted an offence 
justiciable under the Act ; (2) assuming the act 
chargtHl against deft, was one for wliich he might 
have been prosecuted in a temporal ct., the fact 
that no such pi'oaecution ha»l taken place would 


not have been a bar to the proceedings in the ct. 
below. — ^E ly (Bp.) v. Crx)SB, [1913] P. 184 ; 29 
T. L. R. ««8. 

1576. Assessors — Position.] — Wakepord r. 
Lincoln (Bp.), No. 1140, mite. 

1577. Evidence — Proof of drunkenness — Prose- 
cutor unable to specify precise dates.] — Bociiester 
(Bp.) V. Harris, No. 1507, ante. 

1578. Appeal — Leave to appeal — Enlargement of 
time.] — In order to obtain an enlargement of 
time to appeal, as limited by the rules raiado under 
Clergy Discipline Act, 1892 (c. 22), a perftict 
explanation must be given of the delay incurred. — 
Lee V. Atherton, (1904] A. C. 805 ; 74 L. J. P. C. 
14, P. C. 

AnntdoHon: — Reid. Wakclord v. Lincoln, Dp., [1921] 1 

A. C. 81;). 

1579. When granted.] —Tjcave to 

appeal will not be given under (Jlcrgy Discipline 
Act, 1802 (c. 32), s. 4 (2), in respect of the facts 
unless tliere is a primd facie case ; Ac;, in the absence 
of oven a dellnite suggestion to that effect, an 
application for ]f*nv(i is idle & frivolous. -7»V’ 
Evans v. Woods, Hx p. Woods, 11900] A. V. 2.28 ; 
siib nom. Evans v. Woods, 09 Tj. J. P. 82, P. C. 
Annntatitm : — Refd. Wakeford v. Lincoln, Rp., [1921] 1 

A. C. 81 :i. 

1580. .] — Tjeave to appeal on 

: maiteiv of fact to the (Hian(;ery Ct. of York was 
! gi‘ant/<‘d by tlie judg<*. 4>f that ct. in a case under 

Clergy Discipline Act, 1892 (c. 22), where on an 
appeal on mattx^rs of law in the same case it ha<l 
aiipoared that mat<‘rial evidence for the prosecutor 
which ought txi have! been excluded had been 
admittxHl in the ct. b<*low. 

Itule 09 of the. (’lergy Discipline Hides, 1802, 
pitivides that ihe appellate ct. on any appeal as 
1-0 the faediS uridt'r t-lu* Act may, if in the opinion 
of the ct. tin? justice of the case requires it, summon 
any witness lieard at this trial to give evidence witli 
i‘<*Hpoct to the case, A: order any witness not heard 
at tin? trial to giv(5 evidence? with respect to the 
case. Deft. wht> liad been adjudged guilty in 
the (Yinsistory Ct. of ihe diocese in which he held 
pr(*fermc‘nt of immoral acts within tin? provisions 
tif the above Act, api)ealed to the Chancu^ry Ct. 4»f 
Y’ork in rt‘spect of matters of law on ihe ground, 
inter alia, of ihe improper admission of evidence in 
tin? ct. Indow, A: also a])plied in the same case for 
leave t-o app(*al on matU*rs of fiwt . On t he app<?al 
on matU'i*s of law being heanl, tin? appellate el. 
was cif opinion that certain of the ovulence alleged 
by appli. to liave been impi’operly mlinittod ouglit 
to have th»en excluded. A: on tlie application for 
leave to appeal on matters of fact coming on, 
granted leave to appeal on fact on the ground of 
the improper admission of eviilence in the case 
as above stated, & din'ctod that under ihe above 
rule ihret? wiiuesses who had given evidenct? in 
tile ct. below should be recalh‘d for examination 
at the hearing of the appeal, Ai that another witness 
not heanl in the ct. below shoidd bo summoned to 
give evidence at the same liearing . — ('hesnky v. 
NkWSHOLMK, NEWSIlOIJdK V. CllESNKY, [1908J 

V. 201. 

1581. Sentence of deposition— Need not be passed 
concurrently with sentence of deprivation — May be 
passed subsequentiy.] — H. v. Bristol (Bi>.) (^897), 
41 Sol. Jo. 095. V. A. 

1582. — .] — \\2iere a clergyman is 

deprived by sentence of the (Jonsistory Ct., & it 
api)«?ars to the bishop of the diocese that the 
clergyman ought also to bo deposed from Holy 
Orders, the sentence of deposition, under Clergy 
Discipline Act, 1892 (c. 22), s. 8, need not be 
(Jeliven'd concurrently with that of deprivation, 
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but may be passed at a subsequent time. — B. t'. ' tumacy or contempt.— M artin ». Mackonoohib 

Durham (Lord Bp.), [1897] 2 Q. B. 414; 66 ! (1882), 7 P. D. 94 ; 51 L. J. P. C. 88 ; 40L.T. 699| 

L. J. Q, B. 826 I 77 L. T. 190 ; 16 W. B. 30 ; 13 , 40 J. P. 213 ; 31 W. B. 1, P. O. 

Te L, R. 530, C. A. ! jmwtaJion : — Js to (1) Reid. Miirtln v, Maokonocldo (1883), 


8P. 1). 1«1. 


Sub-sect. 4. — Under Other Act’s. 

1583. Act of Uniformity, 1559 (c. 2)— Second 
offence — Form of indictment.] — F lemmincis 
(J584), 1 I^n. 205 ; 71 E. K. 200. 

1584. PluraUties Acts--^ Pluralities Act, 1838 
(c. 106), 5. 109 — Effect of.] — Jtucjo v. Winchester 
(Bp.), No. 102, afite. 

1585. Commission to inquire Into per- 

formance of duties by incumbent— Judicial tri- 
bunal.] — A commission, issued by the bishop of a 
diocese under Pluralities Act, 18.3S (c. 100), tV 
Pluralities Acts Amendment Act, 1885 (c. 51), to 
inquire into tlie inadequate pcTfonnance of ilu* 
ecclesiastical duties of any benellce, creai<‘S a 
judicial tribunal, &. the o(‘casioii on which a Avitness 
j'ives evid<*nce before the eoinrs. is absoIul<»ly 
privilejjed, & no action is maintainabh' in respect 
of evidence so given.- Barr A'rr r. Kearns, (1005] 
1 K. B. 5U1 ; 74 J. K. B. 318 ; 02 L. T. 255 ; 53 
W. K. 3.50 ; 21 T. L. It. 212, A. 

AmwlatiuN4i: — Cotud. (Copartnership Faniis r. Ilarvcy- 

Sitiith, 2 K. H. 4Uri. Reid. Slaek v. Harr (UHS). 

82 J. P. 1)1. 

15g$. Scope of inquiry.] — When the 

bishop of a diocese api)ointH a commission under 
Pluralities Act, 1838 (c. 100), s. 77, as amended 
by Pluralities Acts Aiuendinent Act, 1885 (c. 51), 
H. 3, A’. Benelice.s Act, 1808 (c. 48), s. 8, to inquire 
wliellier the ecclesiastical duties of a bcMU‘li<;e 
are inmh^quately perfoi'ined owing to the n<‘gligenco* 
or wilful default of tlu^ incumbent, sueli com- 
mission is not contined itj the cliarges set- out- in the 
iiarticulars, but (subject to the riglit of (he incum- 
bent to ask for an a<ljournmeut if taken by surprise) 
inay consider any other inatU^rs bmught bedore it, 
incliicling the conduct of this iiicuinbent at (he 
hearing before them ; A- any conduct of t he inciim- 
hent before the da(e of the inhibition may he 
considered by the bishop if rej)ort;<Mi on hy tin* 
roniinission. -MAi’OHAN-E'mtirK r. (!iiei..mskord 
(B[*.)( lh21), 30U. .l.K. B. 73(1; 151 B. T. Jo. 315. 


1588. Order having force of definitive sentence — 
Infliction of canonical punishment.] — Martin v. 
Macivono(TItk, No. 1587, anie, 

1589. Ecclesiastical censures Sc temporal punish- 
ment both levied against Identical offence — Nemo 
bis puniri debet pro eodem delicto.] — Middleton 
r. t.^PorTs, No. 31), ttnte. 


Sun-sEtT. 2 . — Monition. 

1590. Discretion of court to issuo Assurance by 
defendant of future submission.] —Bead v. 
Lincoln (Bp.), No. 1 1 1(5, ante, 

1591. Issue of monition — Citation to show cause 
against unnecessary.] BAUTum’ v, Jvirwood, 
No. 2(501 , pottL 

1592. — — Added to definitive sentence.] — 

Orchard’h Case (1(502), Bclurn of Appeals before^ 
ilui High (.k)urt of llclcgaU'S, p. 47, No. 08 
(J*arlianioniary Papci’s 100, April 3, 18(58), cited 
42 ,T. IL at p. 823. 

Aniuiialiim : — Rold. (Joinho r. ICdwurdH (1878), 42 J. I*. 820. 

1593. .] — TURMINE V. iU.ARKHON 

(1820), CooU‘’h Keel. Practic(», p. 253. 

Annotation : — Refd. (’ooiiibe r. Edwanln (1878), 42 J. 1*. 

820. 

j 1594. - - ■.] — T.)(*ft., on giving an alllnna- 

I iiv(» Ls.su(s suspended ab ingreAtHii ervirniw for a 
i month, A condeinmnl in cosies for brawling on two 
occasions at a vi'stry held in the chan<u4. — J^'iELD 
r. (ViHENS (1830), 3 llag. Kcc. 178 ; 102 K. U. 1 122. 
Aniuftntion :■ Conid. Coiiiho v. EdvvardH (1878), 3 1\ D. 103 

1695. .] Sanders?’. Bead, No. 1402, 

ante, 

1596. - (1) Und(‘r (he general 

ecch*sia.stical hiw iht* punishriienl; of a berifdiced 
chTgyinan, who is found to have published docliritio 
<*.ontrary to any of (he Thii't.y-Niiiii Ardcles is in 
the judicial discretion of (Jie c(. In the present 
case*, tile ct. suspended deft, for one year ah offimo 
rt hrurficio, monished him n<»t (><> olh'iul in like 
manner in future A coudcmn(‘d him in the cosies. 

(2) 3'he ( rue const ruction of (Jus AiHcles, 
hV»rmuhiries, A Canons has (/<) be jiscertained 


Sec t. H).- CENSURES OR PUNISHMENTS. 

SuH-sEcT. 1. -In General. 

1587. Duty of Judge to pronounce appropriate 
sentence.] — (I) A judge has no discretion, while 
finding deft, guilty of ecclesiastical olTenc-es, to 
absolve him from all ecclesiastical censure or 


according to strict legal i>rinciples. 

(3) 'riuj (ilergyart^ bound by Articles 0, 7, A 20, 
14» coiifomi U) all the books of scripture declared 
by (he (Jiimdi to b<» canonical, A cannot imblish 
or t‘8pousc^ any opinions to tlus con(j*ary. Never- 
theh'HK th(! botid fide follciwing or saiudJoning con- 
clusions of orthodox divines as to certain verses, 


puDislmnmt for those offences, but should pro- 
nounce that which he considei's to be an apjiro- 
priate senGmee, 

(2) The case was remitted to the ct. ludow for 
that purpose as, except under peculiar circ,iim- 
stances, a ct. of (Inal appeal ought not to d(*cide 
any cause in the first instance. 

(3) Although it may not be proper to institute 
a new suit for the mere purpose of punishing 
contumacy or disobedience to orders pass(;d in a 
former suit, yet a new suit may be brought for 
new substantial offences, A the former disobedience 
be relied upon as a matter of aggravati<Hi. 

(4) An order having the force of a definitive i 
sentence may inflict canonical punishment, such : 
as deprivation, degradatiorr, A excommunication 
which cannot law^lly be indicted for mere con- i 


or paiis of the canonic;al bfjoks having b<ion 
ei 7 fmeously iniit^duced into scripture, is not a 
d(*rogatiori of the books tlieinsclves, or of their 
authority, A is tlierefore not an ecclesiastical 
offence.— SAI.18IIUUY (Bi».) v. Williams (1802), 
1 New Bep. 190 ; 7 L. T. 472 ; 27 J. P. 375 ; 11 
W. It. 211 ; rc??sd. on other grounds, /tub nom. 
WILUA3I8 V . Salisbury (Br.) (1803), 2 Moo. 
V. C. C. N. B, 375, V. C, 

Avn 6 lalbm » :--- A9 to (1) Reid. Coiii1h» wards (1878). 
1». Ii. Ills ! .. VtsnzauOM (1H8I)* fi API*. CW* 


7 App. OM. m. _ g^atty. 


371 i JenktiU) «. Couk (187S), 
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Sect, 10* — Censures or punishments: Suh^secis. 2, 

1697. .] — Mackonochib r. Pknjsance 

(IxiRD), No. 10, ante, 

In respect of particular offences .] — See 

flpf*cH)c passim, 

By bishop In exercise of visitatorial powers.] 

— See Piut III., Sect. 5, sub-sect. 2, E., ante, 

1598. Condemnation in costs.] — Wkhton v. Hand 
<173^1), Jletiim of Appeals before the JTi>?h ('ourt of 
I)elegaU*H, No. 1.51 (Parliamentarv Papers 109, 
April «, 1808), vAUtd 4 Q. B. 1). at p. 717. 

AnwitaWm Mart In r. Mai'kounchlo (1H79), 4 Q. B. D. 

1599. .KWilcjox V. White (18r^3), Return 

<»f ApfH'alH before the lli^ch CJoiiH of 1 )elejjjai<;s. 
No. 192 (Parliamentary Ihipers 199, Aiiiil II, 
1808). 

JinntdtUinn Mentd. 'rrowor u. lIiirHi (1817), ii NelcH of 
ICC. 


monition. — H amerton v, Hamerton (1827), 1 
Hag. Ecc. 23 ; 162 E. B. 493. 

Annotations: — Befd. Mackonoebio v. Ponzanro (1881), 6 
Aj)^. Cas. 424. Mentd. Bailey t?. Bailey (1884), 50 L. T. 

1608. Punished by suspension.] — .Tones v, 

Banoor (Bp.) (1671), Return of Appels before 
the High Court of Delegates, No. 03 (Parliamentary 
Papers 199, AprU 3, 1808), cited in 3 Q. B. D. at 
p. 771. 

AnmAalitm : — Consd. Mackonochlo v. Penzance (1S81), G 
App. Cas. 424. 

1604. .] — Martin v, Mackonckiuk, 

No. 2814, posf. 

1605. .] — Order of suspension ah 

officio el a beneficio decreed against a clerk in order, 
the perpetual curate of a chapel of ease to a parish 
church, for persistent contempt in disobeying a 
monition, issued to onfore.e obedience to an Or<ier 
in Council made in an ecclesiastical (!ause, declaring 

■ ilh^gal & pi-oliibiting the use & practice of ceitain 
I rit(‘s & ceremonies, Ac vestments, in the services of 


.] -See, alsot Nos. 1402, loOl, 1.596, ante, j 

1600. Duration of monition. | (1) Monitions in j 

A criminal suit under Chuirh Discifiline Act, 1810 i 
(c. 80), against a clerk in onlers, tliough general | 
in UMum & lultiionishing d(*ft. to abstain for the ! 
fiiturn from the like oltences to those Uu? ct. at , 
lint liearing immounced him to hav«‘ coitiinitted, 
im* not t4i b<‘ regarded as forui<l(ling him \inderpain i 
of being piimouru't'd in contempt t4» resort, at. any 
liiiui during liis lif<« to th<' )n*actici*M from whi<*h lie 
has been so mlmonished to abstain. 

(2) rpon an application against a clerk in oi'tlers 
to enforiH^ inonitioim by wbicli Ju* Jiad been 
adinoniHhed t<i abstmti in future fi-om certain 
illegal jiractiees in iJie conduct. <»f r'ivine Servicr*, 
it appeared that in .luly, 1885, ded.., a clerk in 
4»rderH, holding a benefice within the piovinct' of 
York, had been pnuuMinced by the <’t. to have, in 
duly, 1881, coiiiniit ted certain offences in matters 
of ritual when idBciating in his chuirh ; that two i 
inonitioiiH to ahstmu from ihi* like offences, ’ 
<laied Ih'<*. 31, 1885, A .lime 7, 1886, obedience* to 
which it was sought to enhurc, hael been duly 
Ht'rved on liim on .Ian. 2, 1886, & .him* 13, 1886, 
r<»Hpcctively ; that, fouiidi'd ujion disoheditmee 
lo the* feirnie*!* eif these* two monitions, a decire* eif 
Huspe'iisie)!! ah officio for six months hiul lH*e*n 
pionoiine*(*d against him in the* same* suit in Apr. 
1886, iV. sllhse*(ple*ntl>^ the* suspetisiem having hee*n 
4liHre*ganh*d, proc(*edingH by way of sa/nifirarif haei 
be*e*n take*!!, uride'r wliich he* was imprisemed finuu 
May 4, 1887, h) May 20 in that year: tliat during 
all t he* time* belwe*e*n Aug. 7, ISSlf, A: April 28, 1887, 
Ac bet wi*e*u May 20, 1887, Aug. 7, 1890, ]u*eH*ee*d- 
ings in the* temporal e*ta. weir pending ix'lative to 
A: in e*ontK*e‘tie>ii with the suit ; A:, that in Oct. 1890, 
eledi, wlu*n edBciating in the* church. irpcatt*d some 
of t he eiffVnre's he had be»en ]»ronounceeJ guilty of at 
llu» lu'iiring. The upjdicatiem h* onfemr tlie 
luouit ions waa made on Apr, 9, 1891 ; A: t]ie*ir was 
no e*vidence i>e'foi*e' the ct-. as te) the condiari of 
ele*ft. hedwern May 20, 1887, ik Oct. 19, 1890:-^ 
JIM : having l•e‘gaI•el to tJie* time which liael | 
elapsiHl since the expiratieni e)f the sent 4 *nce e>f 
suspi*iision, t he ap(ilie*ation ought luit t o be granted. 

~ Hakes r. Pox, 11892] P. 110. 

1601. Disobedience to monition - What amounts 
to. I -Martin v, MArKoNot'niK. No. 2814, post, 

1602. When party pronounced oontu- | 

maolous.] — Wlu*n no 8uniei«*nt cause is shown h>r 
negU*<*iing to comply with a monition personally 
serve'll, a ]>nrty may, at e>nce, be pronounced 
^ntumneiouH ; but at iter, for a men' infonnality 
if he has viitually obeyed, or is nwly to obe*y, the 


tlm Phurch. — H krbeiit v, Puiumias (1872), L. B. 
4 W (!. 301 ; 9 Moo. P. P. C. N. S. 51 ; 17 E. B. 
IIU. 

.InaoiutUms : Consd. (’oinlio v. Edwants (1S78), 3 P. I). 

1 o:i. Apprvd. Alat-koiuK-hlj* r. iraziincc* (IMS I ). fi Aiip. Pom. 

421. Reid. AluHiu r. AluckeiKH bio. (1.S82), 7 V. 1). 1)4. 

1606. — - .] M., a clerk, having be*cn 

proce*(‘ded a.gainst. for olTe*nces against discipline*, Ac 
suspi*mled as well as admonislied to discontinue 
ce»rtain ritualist ic pra.ctice‘s. A:, having disobeyed 
the; monition freque-ntly, the e*t. s<*nt«‘?ic<*d liirii t.o 
thiH'e yi'am’ suspe*usiou ah officio ct henvficio. - 
Maiitin r. MACKeixeuTiii: (1878), 42 .1. P. 392. 

1607. Power of court.' -(I) In a 

criminal suit, artieh*s, which chargeel the vicar of 
a ]wirish with liaving olYendeel against the laws 
t*e*e*lcsiaKtica.l h> se*v<*ral ilh*gal eu*remonial ae;t.s Ac 
oljscrvance*s during tlie c«*Iebrat ion of divine st*rvie;e*. 
ill Ids parish chiire'h, wrr«.* eliily proved, Ac deft, 
was ordeird t-o Ole in the registry a elc*claration 
stating whethe*!' he woidd in future abstain from 
the* matters set foHh in the artiedes, with intimation 
that should he ii'peat the sann* Ac not ;ibstain 
tlicrefrom, the ct. would i»roce*ed as by law elire*ctt‘«i. 
Deft, did n<-»t 6h* any such delaration. A: aft«*rwards 
r<*iK‘ated e'cilaiu of the mattt‘rs set- forth in the 
article's. On pmof f»f the* ri'petition of thei last- 
mentiemed matte*r.s, the ct. on motion by the pro- 
iiu>te*r A' without fresh artied(‘s being (*\hibil(Mi. 
su.spcndeil deft, ah offivat ct a ftcncjicio for .six 
months. v\ft4TW*aiel8 the* proine>te*r provetl by 
atlidavit- that eleft., subsequently to the* elate of the 

I se*iite*m*e* of siispe>nsiem, hael otBeiate*el in his parish 
chureli A: had re*pe*ateil ct*rtain e>f the mattei*s 
before eoni]da.ine*d of. A: ineived the ct. to enforce 
the Se*litence‘ of suspcpsieiil. 

Before* the motion was dispose*d of the* Q. B. I). 
prohibite*d the Dean of Aivhes freim onforeiug a 
decree eif suspension, in a similar case*, 'i'lie Dean 
t>f Airhe's, in elefe‘rem-e to the de*e*i8iem of the 
Q. B. D., thmigh streingly disse*nting fnaii it, 
orde*red the motion to st^inel over ; — Held : (2) the 
facts of tlie piH'se*!^ <*as<* be*ing similar, the jutlgmemt 
must be fedlowed, but- the authority of de'cide*!! 
cases iV the' e*stabli.shc*el practice* e>f llie* ct. Hhowt*d 
that the sentence, the e\eeutie>n e>f whieli^ the 
Q. B. 1>, liael prohibited, was within the* juris- 
diction of the et. ; the B. 1>. had exceedeel their 
jurisilietion. in reviewing deeiskins of the Privy 
Pouueil ; the Q. B. I), liad no power to interfciv 
with tlie Pt. of Art'hes by way of pixthibition in a 
luatti'i* i>ver which the* <*t. of Arches had juiis- 
diction. Ac the* ancient practice of the Ecclesiastical 
Vis. showeel that a monition did pi’olo^ the juiis- 
dictlou of the ct. so us to warrant punisliment, for 
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a iviwtition of tJie olToiico, as for contuinacv. — 
CtmuK r. EmvMtDS (IS78), 3 P. 1). 103 ; 43 3. P. 
820 ; suh uom, CUiomhk r. Kdwakos, 30 Ij. T. 29o. 
Annotatum : — As to <2) Expld. Martin r. Mackunuchio (l^‘71»). 
4 g. IJ. D. 697 . 

1608. .] — Mackonochik ?•. Pknzaxck 

(1.0RD), No. 10, ante, 

1609. Visitatorial Jurisdiction of 

Archbishop.] — Hkjoins r. Dublin (Aiu'iibu.) 
(1710), Return of Appeals bt^foro the IWrt of 
Dele^^ates, p. (iO, No. 13(5 (ParliaiiK'nUirv Palmers 
190, April 3, ISOS), cik‘d 1 Q. R. D. at p. 720. 

AnnotfitioHH .‘- 'Consd. CoiiiIh* r. KdwtirdM ( 187 S), 6 1 *. J>. 10 .^. 
Befd. Alttckoiiochlu V. I’tMizuncu ( 1881 ), 0 Api». (’as. 421 . 

1610. Punished by excommunlcatlon.|- 

(’iiAMriERLAVNP: r. Hkwktson nooo), Rc?tiirn of 
Appeals befort* the llijjfh (^oiiil. of I )ele|;;at(fs, ]). 47, 
No. 100 (I'arliniiu'ntary Papei^s 199, April 3, ISOS', 
cited 4 Q. R. D. at p, 720. 

- -Reid, (‘oiiibe r. Kdwards (1S7S), 42 .1. P. 
8'JO ; Martin r. Mtu'konoelile (1879), 4 Q. P. I). 697. 

1611. Punished by deprivation.] Oxford 

(Rp.) r. lliONl.Y, No, 297 i, post. 

1612. Application to enforce monition 

Locus standi of complainant Removal from parish 
before hearing.; l.tDDKid. r. I5 i:at., No. 1 12.7, an(v. 

1613. - Effect of delay.! IIakks r. 
(\)X, No. ItJOO, iintv. 


8rp-sKrr. 3. Injiiuition undku I’uulk; 
Woiisnii* RptiUL.vnoN Ac'i', IS71 (e. S5). 

Scv. (frnrrallt/n Seet. 9, siib-.seet. 2, R., ante. 

In respect of particular offences.] -Srr si'eeilie 
Sects. }utssim. 


SUB-SFUJ’. 1. -SUSPK.N'SION. 

1614. Nature of punishment General rule. 

(1) \VJk.t<» a benelha'd <‘lergyiii.‘in charged witli iin 
<jib*nee by rt^poH f>f eoiiirs. under (3iiitvh Discipline 
.\ct, JSIO (e. St»), s. o, c'onsc'iits, under «ec;t. 0, to 
abide the judgment' of tin* Itishop without further 
])roee(Mlings, A is thi'reupon sentenced to suspension 
from tlie functions A: eiiiohiirwnf s of his ofliee for 
a tenn of years, tin* htshop may lawfully make it- 
a part of such s<*nt<»nee that, when 1 1 m* term evidres, 
the suspendetl ]>arty shall jiroduce a eerti/i<‘{it<* of 
Ills good behaviour during such term, undar the 
iiands of three henefieed c lergymen in Jus vieinit y, 
sutdi c*ertilical<‘ to be aj)i)roViMl of by the Jdshop 
before? the suspensiem be take*n olT ; A: that the 
suspension shall continue, notwithstanding the 
expiration of the* tenn, until such approval. 

(2) Susp«»iision may be of several kinds ; it may 
lie for a IirniU*d time, or it may bf* uiupialifi(*d in 
its duration. If it is suspension for ever, it takes 
the name of d<‘privation ; they are vjnstlnn (fvovris. 
As to the iiisbop taking it for granted ;it tlie end of 
the time of his sii8p<*nsion that during tiiat time* lie 
liad eondneted hirnstilf w(?ll. it is improper to expect 
the bishop to a.ssuru(* anytJiing of IIm* kiral, A yet 
if appet. lias not done so, he is unlit to resmiic? liis 
duties ill the parish. The? add<?d condition seems 
to me most ivas'iiULble, A when appet. subrrutt-c?d 
liimself to this particular juri.sdietiori, lie was 
bound to know that he was taking the ea.se out of 
tlio rules of tlie g4*neral law (('OLKitiiaiK, .1.). - 
Rx p. Hosk (18.72), 18 Q. R. 7.71 ; 21 J.. .1. <^ H. 
330 ; 10 L. T. O. S. 183 ; 16 .J. P. 104) ; J7 .liir. 
ISO; USE. R. 284. 

AnmftfUitrtis : - Asia (i } Cottid. Martlrir, Ma<*koiia/‘}iic (]s7U), 
4 g. n. II. 697. Am to (2; Consd. r. Kd^ardi^ <1 87 

aJM>. 106. 

1615. Defendant without preferment.. - 


A pi-icst in Holy Orders, without profcriiient» 
i having been convicted at a quarter sessions of 
: attempting a nameless otTence, was subsequently 
ailieled against, A a sent^^nce was prayed against 
him of di^gradaiion. That prayer was refused^ 
but a senknee of unlimited suspension was 

pronounced. — C i..\ukk r. 11 (1816), 1 Rob. 

Eecl. 377 ; 163 E. R. 1072 ; suh nnm. Oi:.AliKK 
11K.VTHCOTK, 1 Notes of ('asos, 321. 

1616. When inflicted < To compel appearance.! 
-11an(’o(’K r. Romi*3k (1692), Return of Appeals 

before t he* High Court of Dedegates, No. 09 (Pfu*lia« 
mentary l*apers 199, April 3, 1868), cited in 3 
P. D. at i>. 111. 

.innotations : -Consd. (’oiiihe r. Kdwanls (JS78), 9 1*. D. 
19.4 ; Mtu’konuchie r. I'cnzaiirc (1881), 6 App. l^as. 421. 

1617. Disobedience to order of ecclesiastical 

court.] -II art r. (Urky (undated). Return of 
Appeals before.? the High tkmrt of Delegatcjs, No. 
,7S (Parliam<*ntary Papei’s J99, April 3, 1S6S), 
cited in 3 I*. D. at p. 110. 

Annf>tatio/i .*--Consd. Combo r. Kelwards (1878), 9 P. 1). 109. 


1618. - .] (1) The* orilinary H<*nten(*.e of 

dc*priviUion in use in the t‘ecli*siastieal ets. is imt 
limit(*d to the jiartie’ular jii*<*fenni‘nt or b 4 *n<*(i<*e. 

j stat-eMl in the ai‘t.ieh*H to he hehl by resp., hut 
(*xtends to all ecclesiastical promotions within the. 
, jurisdiction held liy reap, at tho time that senttmee 
; is jironouiiced. 

, (2) It is contrary to tlu' prat;ti(!e of the Ct. of 

Arelu'S to pronounct? a seiit-enee of perpetual 
; sus]>ensioii from the performance of Divine St^rvice 
against^ a resp. who holds a ht*nellee of which tlie 
: et. has jurisdiction to d<‘priv(? him. The artu'les 
in a criminal suit by letk'i's of it^ipiest under 
, (3iureli Discipline Act, 1810 (r, 86), contained 
allegations cliargiiig that resi». w'as ]>ei'petuaL 
curate of tlie parisli of A., in Hie diocese of Isindon, 

. A:, that he iuid within two years of the institution of 
the suit eonunilk‘d, n*p<*ated A aggravated ofTenei's 
against tla? laws eeeJesia..stieaI in iiiatti*i’s of ritual 
wliilst onieiatlng in Hie prd'rorniance of Divitm 
Service in Hu! parisli church of A. At Hm» lif*aririg 
of the* suit the ahoveoiientioned allegations W(*re 
held t.<) he iiroved, A the? Olllcial PritK’ijial, in his 
<li.s(*retion, eondi'inned resji. in eemls, hut refused t-o 
pronounce any wntene e of d<*privatiun or eammical 
punisliTii(*nt.. 'J'he promoter app<*alr*(l, A the 
appeal having been allovv<?d, the (^ 111*011 in (Uiuneil 
remit t'Cel the (rause*, witJi an intimation that resp. 
ought to he canonieally punished. AfH*r the eause 
had hee*n so reniitHMl, hut before? the t4?rms eif the 
remi.sMejii had h(?en <?e»mpUed with, resp. re*signe‘el 
the pe*rpe.*l.ual cuiaeiy of A. A was institiiUed the? 
ineMiinhe?ne;y eif J'. in the* diocese of l^indon. On 
the* cause* Hiibse*e(uently ceiming on feir He?ntene*e, 
the* onii.'ial Prine?ipa] of the (Jt. of Arelie?H pro- 
iiounee.*el s<*nt<?n(?e de*privirig resp. of all «*(?cle?Mi- 
adie'al )>re>me>tions within the? pi'ovinf?e? of (halite*!- 
bury eif wliie.'h he? was poHSe*SHe*ei wlie?n the? He*titen<?e 
was pronejurie?<*d A of all the* «?c;cle*Hifisti(’al eniolu- 
me*nt.s the*re‘tei hedongirig. —MARTIN v. Ma(;kono- 
cniK (1883), H 1*. D. 191 ; 47 .1. R. ,767 ; previous 
jtrorvniuut'i (1882), 7 J*. D. 01, I*. U. 

1619. - - Oflences committed after commence- 
ment of suit.] -I'ULLKN (’LKWJCR (1681), 1 llag. 
I‘k;c. App. Ji. 2 ; 162 E. R. 760 ; sub nom. ('bEwkit 
r. PuLi.KN, Re?tiirn of Appeals before tlie JJigh 
('emit of De?legates, No. 79 (i^arliairufutary Papers 
199, April 3, 1868). 


Murtlii V. Ma<:koiMM'bie IJK7SD, 4 g. JL J>. 697 ; (UnntHs v. 
I>«* Isi IS«'re; (I H8I 6 J', D. J 07. Refd. Alurtiti r, Ala<?kouo* 
rhU eiHK2),7 P. D. 94. »*iufi 


Disobedience to monition.] Nos. 1607-^ 

1613, ante. 
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Seel. 10. — Censuree or puniehmenia : Si/^-aeda. 4, 
5, ( l<fc7, A.J 

— ^ In mpect of particular onences.]— iSee 
Bpcciiic Sects, passim. 

By bishop In exercise of visitatorial powers.] 

— See Port III., Sect. 6, sub-sect. 2, E., ante. 

1620. Condemnation in costs.]— Muoo v. Ley 
(1700), Kotum of Appeals before the High Court 
of Delegates, p. 60, No. 124 (Parliamentary Papers 
100, April 3, 1868). 

1521. .] — Beunry V. Noiiwicti (Bp.), No. 

HOfi, ante. 

1622. Whether suspension relaxed while 

costs unpaid.] — Part of the sentence in a criminal 
suit w.'is a condemnation in costs. 'J'hc sentence 
was signed in Feb. 1816. In Apr. 1846, the pro- 
moter died without having been paid the costs. 
In May, 1846, a<lniiniMtration wiis taken out 
t<o his estfiie but no steps were taken to obtain 
payment of the costs till Nov. 1847 ; — Held : the 
right to enforce! payment was not lost by the delay, 
At deft. w;iH not (intitled to be dismissed till he 
could show he had coin]died with the whole 
wnUuice At paid the coats.- Buookkh v. (hiKKSWKiJi 
(1818), 1 Bob. Keel. 606, 611 ; 6 Notes of CfiS<!S, 
258 ; 12 .liu*. 660 ; 163 E. 11. J151, 1153. 

1623. Conditional sentence Production of certifi- 

cate of good behaviour before expiry. I— DjeicKs v. 
.llunoEHKouo (1701), 1 JMiilUrn. 278, n. ; 161 

E. li. 081. 


357 ; 16 L. T. O. S. 41 ; 14 J. P. 637 ; 14 Jur. 692 ; 
117 E. R. 317. 

jinnotationa : — Consd. Finder v. Barr (1854), 4 E. & B. 105. 
Apprvd. Morris v, (1869). L. R. 4 C. P. 687. CODSd. 

Be Tbakeliam Sequestration Moneys (1871), L. R. 12 Eq. 
494 ; Baylis v. London Bp., [1913] 1 Cli. 127. Beld. 
CJombe v. Edwards (1878), 3 P. D. 103. 


1620. Right to appoint parish officers.] 

— ^Finder v. Bapr, No. 929, ante. 

1680. Deprivation oi profits.] — ^Morris 

V. OoDEN, No. 2604, post. 

1681. Disobedience to sentence — Punished by 
proceedings for contempt.] — A beneficed clergy- 
man, liaving been suspended for three years & 
further, until he exhibited a certificate of good 
conduct, & having resumed on the expiration of 
the term his clerical duties without exliibiting such 
certificate pronounced in contempt, & the contempt 
decreed to bo signified. — Lincoln (IjORD Bp.) v. 
1)AY.(1849), 1 Rob. Eccl. 724; 7 Notes of Cases, 
1 ; 163 PJ. R. 1192. 

Aniiotations : — Consd. Martin r. Mac*.konocliie (1879), 4 
Q. 11. I). 6U7. Retd. Be Sm joant r. Dale, Kr p. Dale, lie 
u. Koraght, Ex p. Kiiraght (1K81), 43 L. T. 769. 
Mentd. Brookes v, Crcsswcll (1K4C), 4 NoU'S of Cases, 429 ; 
Ditehert?. Denison (1857), 11 Moo. 1*. C. C. 325 ; London 
Bl». V. Bonwcll (1800), 6 Jur. N. S. 709. 

1632. .j- Cox V. Hakes, No. 1721, 

post. 


SCIJ-SKCT. 5. — Depri vat ion. 


AnmiltUitma : Comd. Hfiumh'r r. Davies (1822). 1 Aiid. 29]. 

Rsid. Biinler r. Langley (1812), 1 NoUs of 512. 

1624. - - - -Watson v. Thorp (1811), 1 

Phillim. 269 ; 161 E. U. 9Si. 

AnnotaHim .—Reid. Ex p. Rose (1852). IS Q B. 751. 

1626. — ^ — .| Sadnder r. Davies (1822), 

1 Add. 291 ; 162 E. B. 102. 

Annotatiimn Consd. Sutulors r, Iletid (ISJ.‘{), .3 Ciirf. 

Refd. Trowtu'e. lliirsi (l8i.''>), 4 NoieisorcaseH, .52. Mentd. 

Bonwell v. liondoii (Lord ilp.) (1861), li 5loo. 1\ C. C. 395. 

1626. — Summary sentence by bishop -- 

Under Church Discipline Act, 1840 (c. 86).]— AV 
p, Bose, No. HIM, ante, 

1627. - Filing of aflldavit- Subsequent un- 

conditional sentence • Validity.] -(k)M6E 1 '. De La 
llEitE, No. 1513, ante. 

Termination of sentence- On production of 
cortlficate of good behaviour. ] See Non. 1 61 4 , 1 62:>- 
1625, ante, 

^ 1628. ElTeot of sentence - Vacation of benefice.] 

— A wujucstmtion iKsued, on a judgiiicni. of this 
ct., against a honoficed clergyman: it was pub- 
lished the siMpu'sirator enteiHMi into it'ceijit of 
the profits of the beiielh'o. Subsetpiently cleft., 
by prcMHH^dings under Church Discipliuo Aet, 1810 
(c. 86), was suspended fi*om all exendse of hia ofliee, 
A? fitmi ^‘cc^iving the fruits of his benefice, for 
eighteen months. The bishop issued a secpiestra- 
tiou on this sent-ence, to a ditTc*ivnt scqiiostrcvtor, 
whicli was published ; the jiidgiueut. debt for which 
the first- seciuestration had issued being still un- 
HcitisficHl. On a rule calling upon the bisliop to 
show clause why ho sliould not pay pltf. at whose' 
suit the llmt secpiost ration issueit, thcj profit-s of the 
hc'iu'fico ivecivcd : — Held : .the suspcuision, for the 
time of ita endurance, oiwrat-ed in n-siwct of 
jH'rception of the profits, as amoDon would have 
done, not only against the clerk, but against hia 
creditors, & the rule was disiduirged as to the 
profits received after the second seciuestration was 
publishcHl. — BuNTWt V, l^nKSSWKi.L (1850), 14 
Q. B. 825 ; 4 New Mag. ihis, 154 ; 19 1.. J, Q. B. 


I 1633. Power to inflict.! — Allen r. Nash (1037), 

! W. .lo. 393 ; 2 Boll. Abr. 219 ; 82 E. U, 206. 

! :—~C0BBd. r De la Here (1881), 6 1*. D. 

j 157. Refd. PhilipH V. Bury (1694), Holt, K. B. 715. 

I -- By Arches Court -Without bishop.]— AVc 

. New. 1100-1 102, ante. No. 2717, post, 

i By Archbishop.] See Nos. 99, 113, ante, 

By bishop In exercise of visitatorial powers.) 

{ iSVr No. 183, ante. 

When Inflicted- -In respect of particular olTences.] 

: — Sec specilic Sects, jiassim, 

1634. Declaratory sentence— Necessity —Failure 
to read 39 Articles.] —(1) AlUiougli the patron bo 
party t<» a suit, in wliich declaratory sentence 
before the bishop is had, to dcpri\e the parson for 
not reading the Ai^ticles, yet no lapsti shall incur 
1 without notice of not i*oadiiig tiie Artich's given 
j lo the juitrou by the Drdinary, A sueli notice 
■ ought to be given by the Ordimu-y, A shoultl be 
' ceii-ain A }>ai'ticular. 

(2) P'or not rc'uding the Articles, the chiircli is 
void pix'sentlj', by 13 Eli/.., c. 12, witliout any 
declaratory sentence. 

(3) If the Queen, in her letters patent of pre- 
.sentation, misLikes le*r title, sucli presentation 
is void. In such cases, although the bishop admits, 
institutes, A. inducU the incumbent, yet the church 
remains void, A the rightful patron is not put to 
a quare imped it. 

(4) If a common person usur|)s upon the King, 
A ins clerk is admitted, instituted, A inducted, the 
King is ]>ui to a tjuare impedit. But a conunon 
pemon by double or treble usurpation, by sevewil 
pei'sons, dw!s not gain the inhciitancc of the 
advowson out of the King. 

(5) IMemirty by collation does not put him* who 
has title to present out of poss<?ssion, yet it will 
I»ut him who has title to collate out «)f possession. 
— Dreen’s Cask (1602), 6 Co. Rep. 29 a ; 77 E. R. 
295 ; sub nom. UuENDlT r. Baker, Yelv. 7 ; rntb 
nom, Baker r. Brent A Robinson, Cro, Eliz. 079. 
Antuitations ! — As to (1) Rsid. Hill r. Boomer (1679), 2 

.Show. 52. lo (3) OONBld. Taftoii r. Tomplo (1060), 


PART IV. SECT. 10. SUB-SECT. 5. 

I. I’uMvr iHfiici — By Mitre Cmtrt of Armagh.] — Cioeil£R*s Cask (1822), Aimual Register. — IR. 
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Part IV.— Ecclesiastical Courts. 


Vauffh. 1. Held. Huiutiou r. Cockot (IGIO), (.?ro. Jao. 
252 ; U. V. Zakar (1615), 3 Bulst. 88 ; Osscriea Bp. Oaae 
(1020), Palni. 22 ; U. r. Cauterbtiry, Arvhbp. (1634), 
Cro. Car. 36<L As to (4) Comd. Tuftou r. Temple (1606), 
Vaugh. 1. Reid. HlteLani & Glover’s Case (1017). 2 
Roll. Rep. 6 ; Elvis v, York, Arohbp.. Taylor & Bishop 
(1019), Hob. 315 ; Browne v. Spcuoo (1663), 1 Sid. 103. 
As to (5) Bitfd. Tufton v. Temple 0606), Vaugh. 1. 
OtmeraXlVt Mentd. A.-G. v. \Viuasor (Dean &Gaiions) (1800). 
30 L. J. Ch. 529. 

1635. Extent of punlshment—Not limited to 
particular preferment.] — M artin Mackonochie, 
No. 1618, atiic, 

1636. Condemnation in costs.] — J aitkson r. Miuio 
(1674), Heturn of Appeals before the lliiJ^h (X)iirt 
of Delegates, p. 27, No. 59 (Parliamentiii'y rapei*s 
199, April 3. 1808). 

1637. Disobedience to sentence— Punished by 
proceedings for contempt.] — A still r. i3i uki.es 
(HK)2), ci&d 0 App. Cas. at p. 43 J. 

Antudaiion : — Consd. Mackonochie i. I'ciiEunce (1881), 0 
App. Cas. 424. 

1638. Effect of punishment.] — A scmtcnce of 
clepiivatiou fjitia were hiirm, cUk^s not make 
luarriage, or any spu’itual act done by the pjirson, 
void ; nt)t even a lefi.se made by him, & coiillrmed 
by the pali'on & Drdinarv. --(•ostakd r. Winder 
(1600), (.'1*0. Kliz. 775 ; 7S K, U. 1005. 

AumUaiiim "Reid. U. r. Millis (1811), 10 Cl. & Fin. 531. 


Sub-sect. 6. — Dei’dsitjon under Cbekuy 
DisuiPJdNE Act, 1892 (c. 32). 

JScc Sect. 9, sub-sect. 3, B., ante. 


1645. — At time of oltation.1 — (1) A 

writ de excmimunictdo capiendo stated tliat deft. 
WHS cxcoinmunicatcHl in a cause of ** defamation & 
slander merely spiritual ” : — Held : sufiicient. 

(2) if the sentence of tlio greater, instead of the 
lesser, exc'ommunication be pronounced, it is only 
a ground of ap]ioal : but this ct. will not c^uash a 
tcrif de v-xcomntunicato capiendo for that objection. 

(3) It is not necessiu'y that deft, should bo 
resident in the diocc^se at the time of the excom- 
munication ; it is siitllcieut if he wei*e there at the 
time of tJic citation. — II. r. Payi’on (1797), 7 
Term Ucp. 153 ; 101 10. 11. 906. 

Amudation : — As lo (2) Reid. Martin r. MarkoiUK^liio (1879) 

4 g. B. D. 097. 

1646. Bishop,] — (I ) A bi8lu»p may hii e\- 

communii’ated & an excommunicato vapinnh lies 
against him. 

(2) A writ of excommunivato vupiendu n'cUiiig 
tliat the })arty Wiis condemned in c*ost>s in tpoHlani 
veyotio nffivii sire correct ion m is bcul for uiicert^ainty. 
— U.r. Watson (1702), 2 hd. Jlaym. 817 ; 92 bk U. 
45 ; ftuh nom, Watson’s Case, 7 Mod. It«'p. 117 ; 
»uh nom. JjUcjy r. St. David’s (Ih*.). 7 Mod. Jtep. 
56 ; JhDd. 332. 

Amudaiuois : — vluhi (2)Reld. R. r. Duggi^r (ISJ2). 5 li. 8: Aid. 
791. (JcHvraUu, Mentd. K. v. Ih-wltl (1837). 0 Ad. El. 
517, II. ; R. r. liaiiieH (1811), 5 J. P. 91 ; h\r it. Cox (1887), 
2U g. B. D. 1. 

1647. Certitlcate of excommunication By whom 
made. I - (1 ) An c‘\c;ouunuaicat iou must Ih> certilled 
by ilu‘ bishop, A: not by his otlieial or commissfiry, 
for tliu bishop is tlie imm«‘diai>e olllcer to the cl. ; 
At none sliall certify an excoiamuiiii^ation wluu'cdiy 
any shall bo disabled, but he to wliom the ct/. may 
wrii<.‘ to absolve the party c'xc'oiumiinicated. 


Sub-sect. 7. — Kxec > mmunication . 

A, In (h^nvraL 

1639. Defined.'- Kemb %\ Wickes, No. iJ» 
ante. 

1640. Whether declaratory sentence condition 
precedent.] —Colli r. Colli (1751), cited 1 li< e, 
593; 161E. Jl. 217. 

Aniudaiions Polld. Sc,riinshin' r. Sf-ritiiHldre (1752), 2 

Bag. (’on. 39.5. K.F. Grant, r. (iraiit (1751), 1 .592. 

Consd. Maslin v, EHoott. (1841), 2 ('iirt. 092, Reid. 

TiRdunarah t>. Cluipmuu (1844). 3 Curt. 84U. 

1641. — .J — It is the constant i)ractice in 
JOcclesiastical (Jts. to repel the testimony of persons 
present at clandestine marriages till ilniy liax'e 
been absolved. l*ersons present at sucli iiiuriiage.s 
arc excommunical(?d ipso facto, A: in our cts. it 


(2) A ceiditlcaU^ directed to Ji part/icular el. Ac 
in a ])articular manruT, sliail not bo (*xt ended 
furtlier. 

(3) 'J'lie certi6(tate ought not to be giuieral. f>iit 
ought to show the spoidalty of Un; eatiso for which 
tiie part y is excommunicatcHl. 

(1) The hisiiop must certify that- wbieli hatli 
been .sent4uiced in Ids own ct. ic not in anot.li(‘r ct. 

(5) If tiie bishop mak<’H a eertitieate, A. dies 
before it be reeeivfjd, it is a miility ; but his 
Hiiccf‘ssor ought to certify. 

(6) If the* bishoj) is in reniotis aoendis, the vicar- 
general may eiutify on exeommiinicat iou ; a bishop 
may certify after election A^ before consee ration. - 
Tiu>llor’h <.*ase (1608), 8 t/o. Jtep, 68 a ; 77 JO. Jt. 
,577. 


is not thought nece.ssai*y to have a declai*atory 
sentence of an excommunication ijtso facto, for 
the ct. can cx officio take notic(; of it (Sir 10. 

SlMl’SON). SCRlMSlllRE V. ScillMSIURE (1752) 2 

Hag. Con. 395 ; 161 E. II. 782. 

AntudtUions : — Consd. Mast, in v. KmcmiU (1841), 2 (’urt. 
692. Reid. Titchinursh v. Cbajuaiiii (IHM). 3 
K40. Mentd. Uarlurd v. Morris (1776). 2 Hug. (k^n. 423 ; 
Middleton v. Jauveriii (18U2), 2 Uag. Ci>u. 437 ; Ruditig 
V. Smith (1821), 2 Hog. (Jon. 371 ; IL v. Millis (1841). lU 
Cl. Si Fin. 534 ; Couiiully v. C/Oimclly (1859), 2 Rob. KcaiI. 
201 ; Simoiiin ((ukivly calleil Malluc) v. Mullue (1869), 
2 Sw. & Tr. 07 ; Brook r. Brook (1801). 9 H. L. Can. 193 ; 
Sottoinaycr v. De liarros (1879), 5 P. D. 94 ; Ggilrii v. 
Ogden, 11998] V. 46 ; Milford v. Milford, (1923J P. 139. 

1642. .j — TrrciiMAitsH v. Chapman, No. 

J 486, ante. 

1643. Who can be excommunicated— Farty out- 
side dlocese.l — A bishop can only excommunicate 
a person within his diocese, though for puiposes of 
ordination he is bishop for all England (WiliTE- 
iXiCR, ,1 .). — Brown’s Case (1626), Beni, 200 ; 73 
E. K. 1057. 


AtmoltUinHH : -(hiirrally, Mentd. K. r. Hill (1791), 12 Mod. 

Rrp. 5i7 ; Lucy v. .SI.. David's, Bp. (1792), 7 Mod. Itep. 

59 ; Ev« ivU v. Even It tc MoCuIIuim, (1919] 1\ 298. 

1648. Form - Sufficiency of contents. | - 

Trollop’s (’ase, No. 1617, ante. 

1649. Appeal -Greater sentence instead of 
lesser. U. v. 1*ayton, No. 1645, ante. 

1650. Absolution of excommunication -By 
Aichbishop Must be on appeal.) -Aburgavennv 
(l/)in)) r. JOd WARDS (1665), Moore, K. B. 775 ; 72 
E. H. 898. 

1651. Of one or two excommunications — 
No absolution of other.] -INdvell v. ilARMAN 
(1616), Moore, K. B. 849 ; 72 E. Jl. 947. 

1652. Necessity for notice of writ.) — 

BoiiAiNE’s (?ase (1>*09), 10 Ves. 340; 33 E. II. 
1015, \j. C. 

1653. — - By prohibition.) - If a man be excom- 

municated, a prohibition hfiall assoile him (Holt, 
C. J.). -Anon. (1699), 12 M<^i. Hop. 311 ; 88 J-k H. 
J3I2. 


1644. An inluibitant of ^'orkshiie 1654. UabUity of Judge for excommunicating 

was excommunicated in Worcester diocewL— , party -Refusal to obey ultra vires order.] -(I) An 
WiLLlMOTr. Worckhter (CiiANCKLi/>R) (1700), 11 actiofi on the may Ihj mainiatncMl against a 
Mod. ilep. 83 ; 88 E. K. 909. ^ judge of (he eccleHiastical ct. who excommunicate.^ 
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Ecclesiastical Law. 


Sect. 10. — Cemurcs ttf pU7Mi7ncnt8: Sub-scvt 1, 
A.f IS. 

a paity for rcfuBing to obey an ord<jr whicli the 
ct. has not authoiity to makes or where the party 
lias not been in-cviously twi'ved with a citation or 
monition, nor Jiad due noti<;e of the order. 

(2) The iir/ictice of the ecclesiastical ct. is matter 
of fact to b<! proveid by evidence, & left to the jury. 
— IJEAUIIAIN V. ScoiT (1812), 3 Camp. 388, N. P. 
JnmAfitUm^ -A h to (1) Coiud. Wood v. Woud (1S74)» 
U 11. 1) Kxrh. IJM). Retd. DIchh r. Droiiffham (18:L‘J)* 
« & J*. 2iU ; HoiildfMt r. Smith (IsrjO) 10 L. J. Q. IJ. 

170 ; FoMter r. iJodd (1807), 8 B. it 8. 812. 

1656. Party cited by void citation.] — 

At’KEIlIJfiY V. I’AUKINSON, No. 221 ), 


Ji, Sifj7iificatio7i of Offmicc. 

1656. Form of slgniflcavit -Sufliciency of con- 

tents- Necessity for statement of residence within 
diocese.] Heamount's (5ahio (15U7), Moort!, X. B. 
407; 72K.lt. 701. | 

1657. Necessity for showing some , 

cause required by 5 Eliz. c. 23.] On an v,jrimn- i 
itiunicuto aipiv7idi> if tlie nifptiJivnrU dues not show 
HoiiK! of the caiiHi'H i'ec|uir<*d l)y 
tlin Kind's Bencli, on hubetis rorjnts 
Die wilt; but the (‘.xeoinniuniralion 
JIncillKs’H (!ahk (1030), Cro. C^ir. JOO ; 70 K. It. 
773. i 

AmuttafinUH : Retd. 0. r. F»wh*r ( 17 ( 10 ), I LO. I{n>m. filK. j 

Mentd. Anon. (|((0^<), 42.'i ; J^ncy r. St. . 

J>avJ«l’K. It|>. (1702), 7 ^JoU. Hop. ftli. l 

1668. .1 On an t^j'ntrntmoiirafn : 

rtipivtido for a contempt of et., if the sif/oifintrif to ! 
(Oianeery does not show tliat the w»‘it i.sHUed for * 
on(‘ of tile catmeH nientiorpHl in o Ki e. 23, tiie ; 
paiiy Hhall be disrliarKed. K. A ('onitiNOToN r. | 
Booman Dti3(i), Cro. Car. 108 ; 70 K. B. 771. l 
Annotation : Mentd. Jatcy t'. St. Ihivid'H, Bp. (1702), 7 | 
itlod. J(e|i. «i0. I 

1659. Necessity for particular specifi- 
cation of cause. | B. r. Kowi.kk, Ko. i0t}7. /km/, i 

1660. .| -It. r. LAri'EO (1733), 

2 Barn. K. H. .330, Oti.** ; 01 E. B. r*33, O.70. . 

C. IIV/7 dv (wconutmuirato capiendo. 1 

1661. Nature of wrlt.| - An c.rro7tn7ninica1o 
va/tiendo is a visconliel writ (N'abnv, M.B.). - 
Anon. (I73t)), Mos. 3<ir» ; 25 K. It. 1 12. 

1662. Necessity for opening of writ in court.; - 
33ie writ- <if r.ccttnnnaiiivato ca/tiendo iiiusl he I 
cleliven‘d op«‘iily in ct.- ANtiN. (1020), Cro. .lac. ! 
500 ; 7t» K. It. IH5. 

1663. ■ ' .i- An c.monmunicato capiendo is 

voiil by 5 Kli/. c. 23, iinli^ss it be returned into * 
K. B, A dclivcrr<l of record to flic shcritT.-- > 
J\M<Ki-:i{'s Cask (ItilOJ, Citi. Car. 582; 70 K. it. ' 
JIOO. ! 

1664. - .] B. V. (V>I.(JATK (H>t»3), 1 8id. 105 ; 

82 K. B. 1031. 1 

^IntottatioH : COBSd. i'usi', Knnij,r)it’s (iSSl). 

(i g. It. 1). :t7(i. 

1665. Stay of delivery by defendant- Issue of 
new writ.] -Whciv the writ of cxcounnnnicato 
capivndo haa luvn opt'iied A enrolled in K. B. A 
the ilelivery of it to the sheiill is staved by dtft. 
until (lie ndiirn is out, ('hancery may issue a 
second. Sti, tluniK:h the jiidgt* is mmh» a party, 
A condemned in eosts.- B. r. Kybk (1713), 2 
Strii. 1180; 03 K. B. 11 IS. 

AHHi^alwnit: R«|d. B. e. lOwke ( 1 S:t:o. i> Nov. A M. K. B. 
:t]2. Mentd. 0. r. PuirKer (ls22). B. A' AM. 7P1. 

1666. Validity of writ Defects In form— Mis- 
nomer.] Misnomer eaiiiiot be pleaded to the writ 
of cji'imnmtinicato rfi/u'cni/o.- BoNNKFlELh’s Cask 
( ltl70), J Mml. Bop. 70 ; 80 K. B. 730. 

1667. - — Necessity for particular specifi- 


cation of cause.]— (1) The cause of excommumca- 
tion must be i)articularly specified, not only m 
the signi^avil, but in the writ of excommunicato 
capiendo. , ^ . j 

(2) Excommu7iicaio capiendo pro quihrmaMm 
. causis Huhitaciionis decimarum sive aliorum jutium 
I ecclesioHiicoram quashed for uncertainty.— B. v. 

Fowi*r:R (1700), 12 Mod, Bep. 418 ; 1 Halk. 293, 

! 350 ; Fortes. Hep. 243 ; Holt. K. B. 334 ; 1 Kd. 
Baym. 680, 618 ; 88 E. B. 1421. , 

Annutaiion^ : — As to (1) Conid. It. r. IJiigfifcr (1822), 1 
Ry. K. n. 400. Am to ( 2 ) Distd. R. 

Lw Irtnp. Hard. 314 ; Trtibw v. Keith (1742), ^ 

Consd. R. V. Payton (1797), 7 Term Rep. 153. Refd. bury 
r/St. DuvlfFH. Bp. (1702). 7 Rem 5« ; U. r. Baiiiw 

(1840), 12 Ad. & El. 210. Generally. Reid. R. r. Wa^u 
(1702), 2 Ld. Rayin. 817 ; R. r. Eyro (17.^0), 2 Sira. 1067. 

100 g, .] — A WTit of cxcom- 

vvwnicaio cajiiendo in Dio conjunctive, i.c. for 
subtraction of tithes A otlicr ecclosinstical 
duties : i;ood.— B. v. Tuufoot (1730), 

Iajo iemp. Hard. 314 ; 95 K. B-. 203. 

1069. .] — B. V. Watson, Iso. 

1040. aa/c. 

1070. — A writ of cxconi- 

niunicuto capiendo for iiiaDci’s ecclesiastical, 


.» Kh/.. c. 23, 1 ^vitBout statins them parDcularly, is bad.- It. 
us will fiuasii . jjj^owEii (1708), 11 Mod. Bep. 173 ; 88 K. B. 970. 

V I 1671. *1 — Tiie writ of f.rrow- 

^711 1/ 1^ municaio capiendo thoutjh opened by the (-t. of 

K. B. A delivered to the slicritT to execute, may, 
if it appear to Jiave been issued t*ri*oneously or 
witlanit just c-ause, he superseded before it is 
ri'lurned. — it. v. Thkkd (1717), 10 Mod. Bep, 
350 ; 3 Stra. 13 ; 88 E. H. 700. 

Annotation:- Reid. PaU'rH Cusf, Enright ’rf Fuse (ISSI), 0 
g. it, 37 6. 

1072, -- - - — .j- B. e. Mfnnkuy (1718), 

1 Stra. 70 ; 93 E. B. 391. 

1673. — •! B. r. J*AYToN, No. 

HWo.anic. ^ ^ 

1674. - - Necessity for statement that 

crime of ecclesiastical cognisance.! - - It must 
apiK'iir in a writ of vxeo 7 n 7 nunieato ca/nendo tliat 
the eriiiie was of eec‘le.*5ia8t ieal eognisiinee. -B. r. 
Haynes (1708), II Mod. Bt p. 173; 88 P:. B. 970. 

1675. - Necessity for statement that 

defendant resident in diocese.’ - Motion to super- 
.sedt? a- writ of e.rconnnunicaio capiendo for want 
of addition, A becaiist' not said dtdt. was eom- 
niorant- in tlie diocese. C't. di.sallowed both tlie 
4»\et‘ptions. but inclined to think that after Du* 
writ had lM‘en issuf‘d out of this et. A then Iirou^jlit 
into K. B. A there delivered to the sheriiY, but not 
yet lU'tually rt*turned inti> X. B., tliis et. on a jdaiu 
c*rrt»r appi*aritiix. may supei*sede ov quash it.-- 
B. r. Bfubakb (1718), 1 1*. Wins. 436; 21 1C. B. 

Untnttation Refd. Th'Ik-o r. Keith (1742). 2 Atk. 498. 

1676. — Judge made party & con- 

demned in costs.,-- B. r. Kybe, No. 1665, ante. 

1077. -- - Capias with penalty Instead of 

simple capias., If in an extunnwanicato a cajnas 
with a penalty issiu*. where it ou;jht to Ik* a capias 
onlv, the et.'will diseliar^".* the penalty but not 
abate the writ.- -B. r. Canti ku. (1762), 7 Mod. 
Bep. 82 ; 87 K. U. 1108 ; sub aowi. B. f. 8AN(i\VAY, 
1 Salk. 294. 

IroiofiifioH ;-“Mentd. R. i*. Thunigotul (ls40). 2 Per. A Dav. 
«2U. 

1678. - ~ . — B. r. t^RVUKE (1720), 1 

' Stra. 265 ; 93 E. B. 512. 

1679. — Absence of schedule. - Pytt 

r. P'KNIIAIJ. (17.53), 1 IxH*, 381 ; 161 K. B. 1 H. 

1680. Irregularity published.} - Bytt v. 

I'^iNnALi. (1753). 1 IxH*, 381 ; 161 E. B. 141. 

1681. Setting aside of writ -How application 
made.^ — SujTcrscdcas to a writ de cxco 7 n 77 iu 7 iicato 
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capwndo denied, thoup^h the aiginficamt was general 

6 uncertain ; the method was to proceed by 
habeoH corpus. But an appeal being brought a 
supcrscdms was granted. — B. i*. Snelleh (1081), 
1 Vern. 24 ; 1 Eq. (-as. Abr. 415 ; 23 E. B. 279. 

1682. •J"’ir. taken on ejrvotnmunicaio 

capiendo cannot come into K. B. but by habeas 
corpus, & that not beforo the return of the process. 
— R. V, St. David’s (Bp.) (1702), 1 Salk. 294 ; 91 
E. R. 261 ; sub nom, Lucy r. St. David’s (Bp.), 

7 Mod. Rep. 50 ; Brod. & F. 332 ; soft nom. It. 
V, Watson, 2 1^. Ravin. 817 ; sub nom, Watson’s 
Case, 7 Mod. Rep. 117 ; 1 Salk. 100. 

AnnMwns .-—Refd. Kx p, Cox (1 S87 ), 20 Q. B. 1 ). 1 . Mentd. 

B. r. Duawoti (1822), 5 B. & Aid. 791 ; B. r. (is;)7). 

(5 Ad. & El. 547, n. ; It. r, Uaiues (1841), 5 J. P. i»l. 

1683. Before return.) — R. v, St. David’s 

(Bp.), No. 1082, anfe, 

1684. ] — R. r. Thked, No. 1071, ante. 

1685. .] — R. r, Bckuabi), No. 1075, 

ante, 

1686. .] R. V, Bi*ArKiiBAVE (1727), 

1 Bam. K. B. 38 ; 91 E. R. 20. 

1687. After return.] (1) This ct. cannot 

do anything after the l•eturn of the writ of excom- 
municato capiendo is out, for K. B. has the cognis- 
ance, for it can coinp<4 tin* sherilT tt> rtdurn it, 
the application to quash it must bt^ there. 

(2) If the writ liad issued in the vacation, ^ 
had not been yet ivturnable, tliis ct. would have 
given rt*lief, iV discharged the person out of cus- 
tody (Loud Haudwk.kk, C,),' -ICx p, Lit'h.e 
( 1747), 3 Atk. 179 ; 20 E. K. 1075. 

AntuAaiion (h nrruHy, Refd. Foot r. Colliu.s (IS.'UI), 1 
My. itCr. 2.'i0. 

1688. Costs -Applicant unsuccessful.] - 

lix p, CiiEVELEY (1772), Dick. 473 ; 21 E. R. 353. 

1689. Escape after committal under writ — 
Issue of new writ.] - if a pt^rson committed on an 
excommunicato capiendo escwi])*', a new writ shall 
issue, if the slierilT has not returneil Ihe old writ, 
or th(' imHy been remov(‘d by habeas corjtus,- - 
R. r. Ball (1703), 0 Mod. Reji. 78 ; 87 E. R. 8,30. 

1690. Liability of gaoler.) B. v, ]f,i,iNo 
(1713), Ciibb. 85 ; 93 K. B. 208. 


Sub-sect. 8. — Enfoucement op Senticncks, 
Decukes and Okdkus. 

A, In Ueneral. 

1691. Condition precedent -'Service of order.) 

Whatever is to be done personally by tlie party 
principal in the caustt requires, in strictness, a 
personal service* of the* notice*, or decroe*, for doing 
it, upon tilts party principal. Hence, the se*rvie:c 
of a deci-ee fur answers upon the proctor will not 
justify the ct. in putting the principal in conU'mpt, 
if those* answers are not brought in. — D i'KANT e. 
Durant (1822), 1 Add. 114 ; 102 E. B. 40. 
Annatalion : — Mentd. SMift r. Swift (1832), 4 Ilutf. Eux*. l.'U). 

1692. Successful party In contempt of Court of 
King’s Bench.'— The ct. will not withhold the 
enforcemesnt of its order, by reason that the? 
party obtaining such order is in contempt eif the 
Ct. of K.. B., & is rt*Hielent out of the country, in 
order to evade the processs of that ct. — Dkkenhill 
V , Gheenhiix (1830), 1 Curt. 462 ; 163 E. R. 102. 
AnmAalimna :- — Apld. Miiise* r. Morite (1 84^1), 5 Notes of ('uuftfi, 

49. Mentd. Hu|m.* r. Hope ^854). 18 Jur. 108<». 

1698. Appeal —Confirmation of sentence— Re- 
publication.; — In a suit for brawling in the parish 
church deft, was sentenced by the Arerhes of 
Canterbury to suspension from his clerical duties 
for a i>erio<l of eight calendar months, td be com- 
puted from the time of the publication of the 

J.— VOL. XIX. 


; sentence. Against tliat sentence deft, appealed. 
; The Judicial (7ommitte*c of the I'rivy Council 
i adinned the st*ntenee of the Arohes &> remitted 
the eaiise. On a motion tliat the proceedings 
I might flow go on “ according to the tenor of 
I former acts," A: that tlie sentence of suspension 
might he ropublished ; — J/efd : tlie ct. would not 
derive t he republication of tin* sentoui^e. 

1 must have all the facts before me as to the oftect 
of the dUTeivnt dates* All 1 can do now is to decree 
! that tlie proceedings go on aircording to the tenor 
of former acts (Sir ll. .Ienner Fitht). — Burdkh 
V, J^NOLEY (1814), 2 L. T, O, H, 286. 

1694. - ' — Commencement of sentence.]- - 
Burdkh r. Lan((lev, No. 1693, ante, 

1695. In temporal courts —Judicial notice.! — 
The (Tts. of Common l^aw will give civdit to the 
sentences of the Spiritual (Tts. in matteri’s wherein 
the latter have conusance. — I’iiili.U's v. Crawly 
( 1673), I Fivem. Jv. B. 83 ; 89 E. U. 6L 

1696. .] — A temporal ct. will always 

. give credit to tlie judicial nets of a spiritual one. - 
1 Wyndham V, Bowen (1751), Say. I ll ; 96 K. It. 

831. 

Enforcement of particular punishments.) See. 

Sect. 9, sub-sect. 3, B., ante, 

li. Proceedings for (Unitemjd of Court, 

{a) In (tenerai, 

1697. Right to bring subsequent suit for new 
offences.) - Martin r. MAiMioxoc^iiiE, No. 1587, 
ante. 


! (6) Si{/nifiealion of Contempt, 

1698. Who may signify -Monition Issued by 
I three delegates -Signiflcavlt by two.) (1) A writ 
'! de. vontumaee capiendo was directed to Die SherilY 
. of llei'efurdshire ic coininamJed him to take It. 

of 1*., in the tVjunty of Bad nor : -Hetd: to be 
Imd. 

(2) One of these writs recited a signifieavit by 
two ih»legates appointed (iniier a (;ommissioii, of 
a contempt in disobeying a monition issued by 
threi* deh;gattts : - -Held : bad, on the ground that 
th<* two could not signify the contempt. -' li. v. 
BB’KE'ith (18.37), 6 Ad. Si El. 5.37 ; 1 Nev. Si l\ 
K. B. 686; Will. Woli. Si Dav. 294; 6 J.. J. 
K. B. 172 ; I J. I’. 197 ; J 12 E. B. 296. 

Annotutioti : Refd. B. r. BaiiiCh (IStU). 12 Acl. & El. 210 . 

1699. Surrogate of bishop’s principal 
oniclal.j 'riic* surrogate* of tlie bishop’s oflleial 
principal is ruit tlie proper party to signify the coii- 
tiiimiey of ileft., in a suit before him as judge, of 
the Coihsistory <-t. ; Sc this both before Si after 
Ecclesiastical ('Is. Act, 1813 (c. 127); A, wJiere 
deft, is teiken under a rontunutre capiendo issii(*d 
iq>on such c(‘itillcate, this ct. will discliarge him 
out of custejdy. — R. v, Jones (1839), 10 Ad. Si El. 
576 ; II3K. Ji. 218. 

An/uitatuni : Confd. ('ukc, Eiinialil/H C?um* (1881), 

1. i), B. 1). :i70. 

1700. ' Offlcial principal.) ii. v, Baines, 
No. 1 185, ante, 

1701. Whether foundation for signiflcavlt No 
pronouncement of contempt.) - f>eft. condemned 
in the rate Si costs, discjbeying a monition to pay 
th<*. same, the ct. waa moved to pronounce iiim in 
contempt, hut " refWTved its pain " & being moved 
to signify ids contempt, r#*fiised. On appeal: 
Jletd : dc‘ft. not having bei*n pronouticed in con- 
tempt, tliere Avas ncitliing on wiiich to found a 
significavil. IJURMAN Si OlIAlTAWAY V, OUHVKS 
(1859), 7 Notes of Oases, r#59, 

1702. Form of signiflcavlt —Sufllclency of con* 

tents Desi^ption of suit.) - Ecclesiastical (/’oiirls 
Act, 18 1.3 127), Hiibstitiitets tb«‘ writ de contumare 

A A 
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Seci, 10 . — Censures or punishments: Suh-sect, 8, 
J g. (6) (c). Sect. 11 ! Sub-sects. 1 <fc 2 .] 

capiendo for the old writ de excommunicato capiendo, 
& Erects that the former shall be considered in the 
same way, & be open t<o the same objections as 
the latter. Thercifore where deft, was committed 
by an ecclesiastical judge of appeal for contumacy 
in not jjaying costs, & the significavit only de- 
scribed the suit to be ''a ceitam cause of appeal, 
Sc complaint of nullity ” without showing that 
deft, was committed for a cause within the juris- 
diction of the spiritual judge : — Held : deft, was 
entitled to be discharged on habeas corpus. — B. r. 
DuciOEii (1822), Ti M. k Aid. 701 ; 1 Dow. & 
By. K. B. BIO; 2 Dow. k By. M. C. 118; 100 
K. B. 1280. 

Anmtaiiwis :--Eeld. n. r, Bamen (1840), 12 Ad. & El. 210 ; 

11. V. Thorogood (1840). 12 Ad. &. El. 183. 

1703. - — — B. V. Thouooood, No. 100, 

anie. 

1704. Effect of Insufllciency.j — 

Huoiieh’h Case, No. lori7, aiite. 

1705. Signincavlt to County Palatine of Lancaster 
— Mittimus- How tested.] — Oiiken v. Penzan4?e 
( li<jiM)), No. 1118, (wfe. 

(c) IVrit de coniumacc capiendo. 

1706. General rule.j Uitiihon v. Tooth, No. 
lO.fiS, anie. 

1707. Necessity for opening of writ in court of 
King’s Bench.] Dale’s Case, Nnhacjut’s (5ase, 
No. 1550, ante. 

1708. Validity of writ Decree not properly 
exhibfted.J - Where a writ de confumace capiendo 
issued under Kcclesiastiral Cts. Ac , 1813 (c. 127), 
signiOed “ tliat deft, was pronounced guilty of 
a cont*emptof tlie law' k jurisdiction (ecclesiastical, 
in not having ob(*yod a decree inad(e ujion liiin to 
perform thc^ usual penance in i he parish cdnirch of 
St. M, in a cerlain ciuis** of defatualion ” ; ^ it 
appoaiHui Dial- at- the tinu* K<‘ntence w*as pri>- 
noiinccd, a schedule of ])enance was maile out, 
hut which by the practice! of the ('cidesijustical ct. 
could not be delivered deft, until he liad paid 
costs of suit i—iield : he ouglit to have had tlu! 
(h'cree exhibited to him in its num* perfect fonii, 
before he ccuild lx* in contempt, especially ns 
nothing W'as said in tiu* siynificavU about costs. 

It. c. Mauy (1823), 3 Bow. k By. K. B. 570 ; 
.sub nom. Mauy’s (-ask, 2 L. J. O. S. K. It. 31. 

1709. - Defects in form —Description of 
defendant.] A w'rit de contuniaee capiendo, directed 
t-o the SheriiT of Nutts, reciting a Hiijnifivnrit 
against “ .1. II., now' or heivtofore of ()., in Kent,” 
k describing the pai*ty afterwards, throughout 
the writ, as “ the said J. Jl.,” is bad ! k the ct. 
on tnotion, w’ill quash sucli writ after tls» party is 
in cust-cHly, A: b(*f(»re the rt»turn, witiiout bringing 
him up hy habeas corpus.- li. v. Hewitt (1837), 0 
Ad. A Kl. 547, n. ; 5 Dowd. 010 ; J Ncv. k V. K. B. 
081) ; Will. WoU. k Dav. 201) ; 0 1.. ,1. K. B. 235 ; 
1 ,liir. 721 ; 112 K. B.201). 

1710. .] “It. r. Bicketts, No. 1008, 

anie. 

1711. r. B.unes, No. 1185, 

anie. 

1712. Part of original sentence bad.] — The 

ct. w’ill not- set naido a writ de coniumacc capiendo 
on account of defects in tlio sentence on which it 
purports to be groundcxl, if thoix* be a distinct k 
independent part of the stmtimee, as an award of 
costs, free from objection, which has been dis- 
obeyed. 

(^M. : whetlier ivn ei'closiastical ct. can sentence 
dolt, to perform 4 >enance at a iiiinisior's house. — 


Kinoton V. IIactk (1838), 7 Ad. k El. 708 ; 3 
Nev. & P. K. B. 3 ; 1 WiU. Woll. & H. 1 ; 7 
L. J. Q. B. 69 ; 2 J. P. 20 ; 2 Jur. 14 ; 112 E. B. 
636. 

1718. Warrant — Validity — Necessity for show- 
ing Jurisdiction of court.] — Semblc : it ought to 
appear upon the warrant granted upon a writ of 
coniumace capiendo, that the suit was for a subject- 
matter which was exclusively within the juris- 
diction of the Spiritual Ct. : therefore where a 
warrant merely stated that the suit was for slander, 
without showing that it was a slander, of which 
the Spiritual Ot. alone had cognisance, the ct. 
granted a rule to show cause why the party should 
not be discharged out of custody. — Re Gale 
(1835), 1 Har. & W. 59. 

1714. Setting aside of writ — How application 
made.] — Habeas corpus to take a part y, in custody 
under a writ de coniumacc capiendo, before an 
(‘cclesiastical ct. to purge a contempt, refused by 
the Ct. of King’s Bench to the party Jiimself. — 
ICx p. Strong (1830), 2 Har. & W. 202. 

1715. .] — B. V. Hewitt, No. 1709, 

ayiie. 

1716. Effect —Liability of promoter for 

costs -Attachment.] — A married woman pit)- 
Hccutod another married woman in the Ecclosi- 
asticel (’t. : k deft, was committed under a writ 
de coviumace copiendo for non-payment of costs. 
The ct. on a deh'ct in the writ, set it aside, k ordered 
pjY)S(»(;utrix to pay the costs, deft, k her husband 
iinderi-aking to bring no action. Th(‘ costs having 
been taxcxl, k not paid by prosecutrix on demand, 
the cl. grant^nl an att.achm(*nt against prosecutrix, 
abHoliite in the first instance. — B. v. .loiixatiN 
(18J3), 5 Q. B. 335 ; 13 \u J. Q. B. 32 ; 8 .fur. 
399 ; IM E. B. 1275. 

Annn/ation : — ^Beld. Newlou r. lioodlc (1S47), 4 C. 13. 35{». 

1717. Release - Who may apply.] — At the 
hearing of the matter of a rispn'sentation made 
under Public Woi'shij) Begulatioii Act, 1874 
(c. 85), against the rector of a parish (*liurch in the 
diocesc! of Manchester k province of Y'ork, the 

I OHicial Principal of the (Jhancery (?t. <jf York 
I pi*onounced tliat deft, when olliciating in (Ik; parish 
I cJiur(;h had committed certain olTences against 
I ecclesiastical law, k on Juni! 27, 1879, issued 
I a monition admonishing liim to I'oCi'ain fi'om such 
offences for the future. Deft, failed to obt'y the 
I monition, k the Ollicial Principal, in Aug. 1879, by 
j an iniiibition under the above Act, inbibiWd liitn 
for three months, k, until the iniiibition iiad been 
I relaxed, fi*om performing the services of the church 
I or exorcising th(* cure of souls within the diocese 
; of Manchester. Wliilst the iniiibition was still 
I in force deft. diBubc> ed it by olliciating in the parish 
i church on several occasions, k thereupon Ills con- 
j tempt was signiiitMl U> the Queen in C’hancery, k 
i he was in Mai‘. 1881, taken into custody under a 
' \\Tit de coniumacc capiendo. In Aug. 1882, deft. 

; still remained in custody under the writ, but, by 
: the ojwration of t lit* Act , ceased to be rector of the 
I parish. The Bisho)) of Manchester then applied 
[ to tlie Ofllcial i'rincipal for the discharge of deft. 

; The application was neither supported by deft. 

, nor opposed by complainants ; — Held : (1 ) the 
i application was rightly ma<le by the Bisliop of 
: Manchester : (2) deft, liad '' satisfied liis con- 

■ tempt ” within Ecclesiastical Gts. Act, 1813 
' (c. 127), k a writ of deliverance in the form 
' prescrilH^d by that statute ought to issue for his 
discharge.— Dean v. Green (1882), 8 P. D. 79 ; 

1 40 J. P. 742. 

— As to (2) OOBfd. p. Vox (1 887 ). 20 O. n. !». 

1. RIM. B. IVncanoe a' liukttt (1887), 50 L. J, g. B. 

' 532. 
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1718. When ordered.] — Under 3 & 4 Viet. 

c. 03, enabling the judge of an ecclesiastical ct. in 
a suit for church rate not exceedihg £5 to discharge 
a party from custody, who had suiXered imprison- 
ment for six months upwards, upon pajinont of 
the rate & “ the costs lawfully incurred by mison 
of the custody & contempt of such party,” costs 
in the ecclesiastical ct. only are intended. — 
Baker, Jepp & Moss v. Tiiorogood (1840), 2 
Curt. 032 ; 4 J. P. 779 ; 103 E. K. 532. 

^nnofaium .•—‘Comd. Kx p. Cox (1887), Q. B. D. 1. 

1719. .] — (1) After the hearing of the 

matter of a repi*esentation in which the vicar of a 
parish was the paity complained of, a monition 
issued admonisliing the vicar U) abstain fixmi 
certain unla^^ul ceremonies A: observances during ! 
the perfoiTiiancc of divine wTviee in the parish 
church. The vicar disobeyed this monition, 
was served with an inliibition uudeu* Public 
AVorship Kegulation Act, 1874 (e. 85), inhibiting , 
liim for the term of three months from perfonning 
divine service within the dimtt'se. Afterwards, h 
wlulst the inhibition wjis still in force, c‘omp1ainant8 
applied to the ct. on affidavits, which allegt'd that 
since the inhibition the vicar liad perfmincHl 
divine service in the church, aS: had there continued 
the ceremonies & observances from wliich he liad 
been admonished to abstain, & had also obstruct (*d 
the curate appointed by the bishop of the diocese 
from entering the church, & prayed tliat t4ie vicar 
siiould be pi*onounced contumacious. Thercupon 
the vicar was pronounced by tlu» ct. to be con- 
tumacious ; He his conttmipt having been signified 
to the Queen in Chancery, he was aiTosted Hi im- 
prisoned under a writ de emdumaee vaftiendo. 
Shortly after the vicar had been fluis arrestc'd, 
divine service was, without any opposition being 
ofXercd, performed in the church by tlio curate 
appointed by the bishop. He complainants applied : 
to the ct. of motion that the vi<!nr shoulil be ro- j 
leased : The ct. ordered that the vicar should be . 
forthwith released without prtjvious paymemt of ; 
the costs of his contempt, but without prcjudice to ' 
any other remedy for such costs ; He that such , 
costs should be recoverabltj as (osfs in the cause. i 

(2) The (H;. of Arches explained to be a jiurcly ! 
ecclesiastical ct. 

(3) Public Worship Regulation Act, 1871 (c. i 
85), deals only with matters of procedure, He does 
not in any ^‘sptKit enlaT*ge the .lurisdiction of the* 
Ot. of Arches. — H udhon v, To(»th (1877), 2 P. I). 
125; 41 J. P. 148; stU) Pom. Hatoham (Pauisii- , 
lONEUs) r. Tooth, 35 1^. T. 820. 

Ann^jtaliunH Ah to (1) Consd. Kx p. (.'ox (ISH7), ‘JO (^. B. I). 

1 (see I/i Ai»i). (Juh. AOH). (tenrrnlly, Mentd. i*' Holy 

Trinity (_’hiirc*ii, Stroud (Irtwii (1887), 12 P. 1). lO'j. ' 

1720. .[-“Dean v. Green, No. 1717, 

ante, 

1721. Whether appeal lies from order 

releasing defendant.! — A clerk liaving been sued 
in an Ecclesiastical Ct. for ofXcnccs against the . 
ritual of the Church He pronounced guilty of con- , 
tempt He contumacy, a writ de conlumace capiendo 
was issued. He he was arrested He imprisoned. A 
rule nisi for a Habeas Corpus having beem granted i 
the Q. B. Div. made the rule absolute He the clerk 
was discharged from custody. The ot Appeal 
having reversed the order making the rule absolute : 
— Held : the appeal to the Ct. of Appeal was not 
” in a criminal cause or matter ” within Jud. Act, 
1873 (c. 00), s. 47, but no appeal lay to the Ot. of 
Appeal under sect. 19 from an order discharginK 
a prisoner under a habeas corpus, — Cox v. Hakes 
(1890), 15 App. Caa. 500 ; 51 J. P. 820; m»b nom. 
Beix-Cox V. Hakes, 00 h. J. Q. B. 89 ; 03 J.. T. 
392 ; 39 W. R. 145; 0 T. L. B. 405 ; 17 Cox, 


; 0. 0. 158, H. li. ; revng, S. 0. aub nom. Ex p. Oox 
I (1887), 20 Q. B. I). 1, 0. A. ; subsetpimt proceedings^ 
sub nom. Hakes v, ('OX, [1892] P. 110. 
j Anmtatiom : — Distd. H. r, Bariiado, Jouoa's (^ose. [1891] 
! 1 g. U. ;U4. Oonsd. Re Boaler, (19151 1 K. B. 21. Expld. ft 

I Artd. SiH'rvtary of Htato for Uotiie AfrairM t\ ( ) 'UriouTri 92:t | 
' A. V, 003. Reid. U. V. Baniartlu (1889). 23 Q. B. D. .H05 ; 

; Barnardo v. McHiigh, [1891] A. C. 388 ; H. c. JaokHuu 
! (1891), 04 L. T. 0^79 : Tho Tynwald, [18951 P. 142 ; 

Seaman v. Burley, 11896] 2 Q. B. 344. Msntd. Re 
I Standard Manufooturhur Co.. [1891] 1 Ch. 627 : Watnov, 
(7ombe. Reid v. BernerH, [1914] 3 K. B. 288 ; H. v. Halfi- 
day, [1917] A. C. 260 : Brady v. Glhb (1921), 37 T. L. R. 
97o : R. r, C-aimuti Row l^olioe Station inspootor, Kx p. 
Bnmy (19‘J1). 91 L. J. K. 11. 98; PaHbouder e. A.-Cf., 
Kromor V. A. -a,. (1U‘221 2 Ch. 850. 

1722. Writ of oaplas cum proolamatlone — 
Validity -Dlsoontinuanoe In same term as return 
of writ de contumaoe oapiendo.| — By n writ of 
capias cum proctamationc for contem])t in not 
paying costs in the Ecclesiastical Ct. it a])peAred 
that a writ de coniunutve capiendo had, issued in 
the same cause, rcturnable .lau. 11, 1838, He Jiad 
been duly rcturned, non est invenius : whert>foro, 
tfie present writ commanded tlu» sberifX to take 
deft, if found in his bailiwick, He him safely keep, 
etc., k, if lie were not found, then to cause pr<^- 
I clamation to be made, actcordiug to 5 Eli'/, c. 23, 

! & Kcclramsticiil (its. Act, 18l:J (c. 127). Tho 
; latter writ was tested May 21, 1 838, He did not show 
I any contimiance of prccess fwan .Ian. 1 1 to May 24. 

I The ivtiirii of the tcril dc conlumace capiendo was 
“ of Trinity term ” 1838, He (contained this memo- 
randum, ” Received June 13, 1838.” On applica- 
tion to set aside the capias^ it aiipoanul by aflldavit 
tluit therc^ had not in f/wit been any continuance : 

' that the first writ had not b(^en lodged with l.be 
! shcrilX till aftcu* the return day ; that he made 
I the return on .liirie 13, afUn* he was out of olYlce ; 

I 'He tliat the capias issued on June 21 : —Held : the 
writ was invgulur, because the urcceedingH did 
not show a proper continuance. — Jl. v. RKJKiflrrH 
(1838), 8 A(i. He El. 95J ; I l»er. He Oav. J50; 1 
Will. Woll. He H. (185 ; 8 J.. J. Q. B. 41 ; 2 Jiir. 
1039 ; 112 E. R. 1101. 


Melt. 11.— FACULTY CASES. 

S(iB-sE(rr. I.-Neciwhitv i.h»r Kacultv. 

1723. Levelling mounds on graves No disturb- 
ance of bodies.] -Benneit V, Bonakeu, No. 13(17, 

anle. 

1724. Path across churchyard.] WAi/rEu v. 
MouNTAtiUE He Lamrhem,, No. 431, fiahj. 

Vaults in churches ft churchyards.] — Sec Bhuial, 
V(»l. VII.. pp. 529 ci seq, 

1725. Alteration of fabric of cathedral church.] 
- -I*HilJ.i'()'rTri r. Br>Yr>, No. 185, ante. 

Alteration or extension of church.] -See Part 
VJ 1., S<*ct. 3, sub-sect. 0, B., post. 


.SUB-HE(T. 2. —To WifOM FaC'ULTIEH (iRANTRD. 

1726. Applicant ft his heirs.] — Walter v. 
Gcnnkr He X>Ri;uY, No. 1052, anle. 

1121. Corporation. ] — Wiien.* it appearcMl that tho 
windoning of a public iiighway abutting on a 
churchyard of a parish church would be a l>eneflt 
both to the congregation attendii^ the church 
He to the public in general, He tliat in the opinion 
of the Iiighway authority, a municipal corfm., 
it was iiracticaliv necessary tliat the widening 
should be elTecteu by inclu(liug therein a strip of 
the churchvard closed for burials by Or^r in 
Council, a faculty was granted to the incumbent 
He churchwardens ot tho church authorising the 

A A 2 
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Bed, \\.--F(wuUy Msea: Sub-ftects. 2, 3 & i, A .] | 

romovfll of human remains interred in the portion i 
of the churchyard requii*ed for the widening & 
tile setting back of tlie churchyard fence so as to 
tiiifiw siicii jKirtion of tlie churchyard into tlio 
Jiigbw'ay on the Ordinaiy being satisfied that an 
adequate} consideration would be paid by the 
c:ori>n. in rcitum for the rights sanctioned. The j 
coiTin. had joined in petitioning for the faculty, I 
but was omitted from the grant, the Ordinary 
being of opinion that it was firefc^rable tliat the 
grant should be made to individuals. — St. | 
NK’IIOLAH, JiEK?KSTJSU (Vl(.’AIl) V, JiANOTON, [I8Ufij 1 
p. Ill I 

Anmtiuiitm Mentd. Ih' Hldofonl ParlHli, Kx jt. BlUeford j 

(Hector, cUi.). 11900J J». 314. 

1728. .1- -St. Mary Strand Church- * 

YARD (1001 ), Times, Mar. 5. 1 


SUR-.SECT. — PUUTOHES FOR WHICH FACULTIES ! 

CHANTED. ' 

Repair of churoh.J - See Fart VIT., Sect, sub- 
sect. 5, post. 

Alteration & extension of church.] -See T’ait 
VII., Sc^ct. *.i, Hub-sect. 0, post, 

1720. Demolition of church.) An application 
for a fa<}ulty U> take} down a chiircli, so styled, in 
elTect, ac^ceded to by the cl. ; under the iieculiar 
circumstances, verified on behalf of appets. of 
the building being in a state of dilapidation, ik 
theiv bidng no poison or persons compellable 
by law to restoie & uphold it. ll(HiL.\Ji r. St. 
Martin Oikiars (1821), 2 A<ld. 2r)r». 

AnwttntUmM : Retd. (Maybm r. Dfuii (ISHO. 7 N»dfK of 
40. Mentd. 8t. .lolm’H, Walbrook ( Htn'tor vV ('Inirrh- 

wardeiiH) e. ParlHldonorh (IS.'eJ), 3 Holt. Etrl. 

1780. .1 (1) Th<‘ Kc'clesiastical Ft. has 

]K>wor to grant afaculi y for talking down, rt‘inoving 
ik rebuilding a chapel iV will grant it if tlie eiroum- 
stances of the cosi* appear to ri*ndi*r such a course 
desirable. A clause will be inst»ii-i‘d t^> pivsiTve 
(he site of the old church from desecration. 

(2) 'Phe wishes <»f tin* inhabitants & the opinion 
of the bishop wdll of primary inlpol*tancf^ — 
Flayton r. Dean (ISIU), (Vipps’ Fhuivh Fas. 207 ; 

7 Not-<*s of Fuses, 10. ; 

1731. Removal of memorials, bells & clock 

to new church. j - Decision of the ( •hancellor of the 
dioces«‘ of \VinchesU*r granting a faculty for the 
]miling down of the nave of an old parisli church, , 
A: the removal of tlu* memorials, bells, A: clock to a 
new chuivh which had been enacted in substitution 
f<ir the former church, afilnned on appeal to the 
(H-. of Arches.- St. Mahy, IIishopstdke (1909), 
20 T. Ij. 11. SO : oil apimtU sab nom. Paddinoihin c. 
Skdowu'K (1909), Time^f Dec. 17, P. i\ 

1732. Bells - Restrictive proviso as to— Erection 
of peal.| --'(1) The ct. luis jurisdiction to make an 
oftler to prtn’ont chimdi bells fiom ladiig iung for 
an iinpioper purpose, or unnecessarily to the 
detriment of houstjs in the vieinity. 

(2) The ct. decreed a faculty for the ewH’tion of 
a tower d: spirt' wdth one bell in the tow’er, subject 
to a proviso that no pt*al of Indls should hereaftt^r 
Ih* plaot'd in th<* tower, except under a fatnilty 
decrt*eti after the parishioners had been cited to 
Hho>v cause against its biding issued. — S t. .Iudk’s, 
Si>VTU Kknsinoi'on (Vicar aV OiiURriiWARDENS) 
r. St. .Iudk's, Si>UTn KKN8iNim>N (Parishioners), 
Torham iNiTCUVKNiNti (1877), Trist. 297. 

1733 . — Sanction of agreement as to times of 
ringing.]-" St, Judf/#, Hamiwead (1909), Titucs^ • 
Aug. fi. 


Erection or removal of church ornaments & 
decorations.] — See Part VI., Sect. 1, sub-sect. 4, 
B., post. 

Paws.] — See Fait VII., Sect. 3, sub-sect. 9, 
D. (a), post. 

1734. Confirmation of unauthorised acts — Un- 
authorised church ornaments.] — Sieveking & 
Evans v. Kinq.sfoud, No. 270, ante. 

1786. .] — Markham v. Sihrebrook 

Overseers, No. 1115, ante. 

1736. Removal of steps to highway.] — 

Batten v. Fedye, No. 405, ante. 

1737. Application of consecrated land to secular 
purposes — Discretion of ecclesiastical courts.] — 
(1) Ijand once con8ecrat<}d is consecrated for ever, 
or, at any rate, until an Act of Pailiamcnt divests 
it of its sacred character ; & no secular ct. has 
power to grant a faculty for the use of it for secular 
pui^oses, although the Ecclesiastical (Jis. have 
jurisdiction to grant faculties, in their discretion, 
for the erection of buildings the like in con- 
secrated ground in ceiiain circumstances. 

(2) About 1750 a society, which had no trust 
deed & was not incorporated, was f owned of the 
i subscribers tfiwards the foundation of an infirmary 
‘ for the benefit of tbc sick At lame i)oor of certain 
1 counties, & in 1752 a lease of land was granted to 
tnist^ics for the society for a teim of yeara sub- 
sequently ivnewed until 1951. On tlds land an 
. infirmary was erected, K ouv of the rooms in the 
building w'as appw>priated as a chapel A: was con- 
' secrated by the bishop of tlie diocese in 1751. 
I«"i*om 1754 ('hurch of England services were 
regularly conducted in the chapid by a (;haplain 
1 who was a clergyman of thi*t clr'rth, iSi dowm U> 
1 859 w'as appointed by the govern "of the society, 

I receiving £J9 a y<*ar undi^r mi wiiHitit of the 
chaplaincy. In 1859 a hwly wattled a yearly 
stijiend on ihi' chaplain, who was to bt; appoinU^d 
by her trustees, ik from 18S2 to 19U0 a fuither but 
smaller annual sum was paid to lijm out of the 
society’s general funds. In 18117, when tlie 
socic'ty had a w'ritteii constitution embodied in 
statutes A' rult*8 wdiich recogniwd A jirovided for 
s<*rvices of the (fiiuwdi of Rhigland <»iily in the 
chapel, tin* <*.itizens of N., in wiiich the infirmary 
was sitiiat/is subscribed £109,000 to commemorate 
the Diamond .lubilee of Queen \'ictoria by building 
a new’ inllimaryon the site, A in lieu of the existing 
building ; but a citizen of N. othTed £100,000 to 
Uh' governois tow’arils building a new' infirmary 
on a site difteiunt fitim that of tlu^ old infinuary 
on condition that the subscriptions to the new' 
infirmary building fund became availabR} for the 
general purposi^s of the institution A tliat anollier 
£100,000 should be subscribed. This oiler w'as 
accepted, the leasi* of the old infimiary w’lis sur- 
rendert'd under authority of an Act Parliiunent 
w’hicli also enabled the corpn. of N. t^» give a new' 
site for the ]3roposod infirmary. A, in 1901, another 
donor gave £100,000 to be used for the building or 
endowment of the new’ iufli'mary os might seem best 
to the governors. The new* site was conveyed to 
trustees as a site for the new* infirmary, but’ witli- 
out any express dechu'atiou of trust, A on this site, 
under the supervision of a buildii^ cqpimitUH} 
appointed by the goveruoi*s, the new inl'rinary was 
built at a cost w’hich absorbed the two sums given 
by the two individual donors. The plans provided 
for a chapel, the cost of building W’hich came out 
of the subscribt^d funds generally, but the oi*gan, 
altar, reredos, pulpit, le<*tern, furnishings A 
windows were proviatnl by spinial donations from 
mcinlM^rs of the Fhurch of England. The building 
committei* never considere<l the question of con- 
secration. On the Invitation of the hous«? com- 
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niitt^^e on the infinnaiy, & the petition of tlio 
trustees the bishop of the diocese consecrated the 
chapel ; — Held : as the trustees liad the bni*o legal 
estate & no powers, & the house coiniiiittee's 
functions, under the society’s consititution, were 
confined to the administration management of 
the infirmary, the invitation to the bishop would 
have been ultra vires the committei? if tlie old 
chapel had not been consecrated ; but, ns the | 
prhiid facie intention of all parties was to repi*oduce ; 
^ nearly ^ might be the state of things existing j 
in the old infirmary, tin* (committee had performed i 
merely the minisU*nal duty i»f inviting the bishop | 
to perform the cemnony n(*cessary to givi* elTect- : 
to that intent ion by replacing t he old consecrat t»d ! 
chapel through the consecration of the new oik*, ! 
Aj an action for a declaration that the chapel was i 
hiddontiiist for the general purposi*s of the charit>‘, 
including the liolding tht‘rein of religious servici's, ; 
whether of the t-hurch of Kngland or otherwise, ; 
failed.-- SrrroN r. Howdkn, (lOlIlI I (’h. olS ; S2 ^ 
L..l.i’h. 222; lOSJ.. T. (127; 21) T. h. Jl. 202 ; 77 | 
J. P. .lo. 70. 

Amudatitm :-"(irnrrnUu, Mentd. Kouko i*. IkTiiiiftoii, 1 1 '.Mil ^ 
‘J I'h. 3(KS. j 

1738. - Widening highway. | Kwkm. Pa.sk | 
(circa 171)1), cited in 2 Kob. Keel. 515. 

.intviiutiou Refd. .St. MIcliolaH, lA'icoHlcr (VJeur) r. J.uug- 
lon, I1K1I9] 1». la. 

1739. - - - - Public safety.’, He St. Mauy- 

IN-TUK-C'ASTLK, 1IastiN(!S (ISl)l), cited [181)5] P. 
222, n. 

Anmdutitnii* FoUd. .*^1. Aiulnnv, Hiivr (Vicur, etc.) r. 
Alawn, IlHU.'iJ p. -Jias, ii. Reid. si. Nicholas, Lclcc.slcr 
(Vicar) r. Lun(;st.oji, 1*. 11). 

Utilisation of disused burial grounds.] — 

JSee lil'KiAJ., Vol. VII., pp. 551 el m/., 555 et setf. 

.J — ulsOf MriMAJ«, \’()1. VII., p. 521 

cl SCff, 

1740. Easement — Grant to secure.] -A fmailty 
grant (*d, on the petition of the ivctor A: church- 
wardens of a city parish, to give etlect Ui an 
arrangement made bi*tween them, the vestry con- 
sist iiig, A: the owner of a fr(*chold liou.se W'hich 
abutted on the churchyard, securing to the owner 
A:, his assigns an easement of liglit A: air to cert^iin 
of the lower windows of tJie liouse for 1)1) yeai*8, 
subject to the payment of a r(*nt of 1122 fur annum 
to the rector for th** time being, in whom the 
freehold of the ehurcJi was ve.sled.-— St. Mautin 
OiUiAU.s (181)0), Trist. 115. 

A n notatwn Coiud. .si. Nicholas, Lficcstcr (Vicar) r. 

LuuKton, (Is'JDJ 1*. 11). 

1741. Interference - - Sanction of com- 

pensation agreement.] - St. Mauk’s, Old Sthkkt 
(lOOD), Times, Aug. 0. 

1742. .] — CijiiMsT CnuitcH, Nkw- 

DATE STitEET (1900), Times, Nov. 27. 

Burial in churches & churchyards.j - Ser 
Bt'UiAL, Vol. VII., pp. 528 -520. 

Erection of monuments in churches & church- 
yards.]— *8Vc Buiual, Vol. pp. 521 et srq. 
Reservation of grave spaces- Non-parishioner - 
Member of parishioner’s family .] — See liL'iiiAr., 
Vol. VII., p. 551, No. 286. 

Cremation Disposal of ashes —In parish church 
closed for burials.]— BriUAL, Vol. VII., p. 562, 
No. 284. 

Removal of remains from church vaults - Faculty < 
in aid of Order in Council Re-interment.; See 
Bi kial, Vol. VII., p. 5.78, Nos. 210-312. j 

Removal of bodies from Protestant to Roman | 
Catholic cemetery.]— Buimal, Vol. VIL. p. 561, ; 
No. 268. " ^ i 

Disinterment.]— Blkial, \oI. VII., p. 560, 
Noe. 357-300. * 


Sun-«ECT. 4. — B HOUNDS Fou Bkantino oh Re- 
fusing Faculties. 

A. In General* 

1743. Discretion of ordinary.] — In 1801 a 
j fneulty issued from the registry of tho Oonsistory 
I Ct. of lx>ndon authorising the. i*cctor & chui*cli- 
! wardens of a parish in the City of London, in 

! oonjuiiction with a co. owning premises abutting 
on the ehuirhyard of tho parish, a ehiirchyord 
closed for burials under Order in Council, to make 
n pathway inclosed on the sides by railings, across 
( he churchyard from the eo.’s piTmises to a public 
thoroughfari* on the opposite side of the church- 
yard, pi-ovided a specilled rent w-as paid to tlu* 
rector ic his successors during a term of years. 
’File faculty rtnuted an agivem<*nt between the 
rector A: churchwardens A:- tlie co. whereby tho 
fonner agreed to concur in granting to tho co. a 
light of way over the pathway afterwards 
authorised by the faculty for the t«*rm, As on pay- 
ment of t!»e ivnt- tJieiii mi'iiUoned ; all the works 
to be done at. the eo.’s costs. A: ** such right of 
footway to be for themselves, their tenants As any 
others authorised by them in common with the 
i*ecU»r As churchwiirde.ns As any others authorised 
by Uk^ rector A: churcliwarclens.” In 1892, after 
t he CO. had done As paid for the works As whilst the 
temi of years was still unexpired, th(* iTctor As 
church wnrilt'ns agreiul with other ownei's of pre- 
' tuises abutting on the liiurchyard a(ljacc*nt to the. 
co.’s piTinises to concur in granting to such ownei*s 
a right of footway over the pathway made under 
the faculty of 1891, subject to tho rights of the 
CO., A:, also over a new footpath to be made over 
' a piece of the cJiurchyard to join tlu^ footpath so 
alii'ady made, As petitioned tlie Consistory Ct. of 
Jnindon for a faculty to make a new footpath As tD 
, r<*mov(^ a ]K)rtion of the above ■inimtiom^n railings ; 

I tlu* owTK'i'H of tlK‘ pr<‘mis(*H (h.'siring tlx* right of 
way ovt'r the two footpat hs intervi^ning in Huppoi*t 
i of the pet ition. 

I TJie Consistory (1. of lAitidoii hdd that tho 
, fa<'ulty asked for must be refused, as the faculty 
I of 1891 had granted the co. tS; their assigns 
tlie eiijoynrent for a tenii of yeai*H not yet expirc^d 
of the pathway made titidei* that, faeidty to tho 
exclusion of llie other occujiiers of prerniseH 
abutting on the cJiurchyard, A:, the ordinary 
ought not tf) sanction by Lwrulty anytliing being 
donr* in derogation of thi^ exclusive right so 
granted. On appe,al : Held: the constructiufi 
put on tliat faculty by the, ct. below was corr<>*ct. 
As, the grant oi* refusiil of the faculty praye<l being 
in the discrethm c»f the ordinary, by whom that 
discTidion had been jm>perly exerciw'd, the 
A(»pellate Ct. ought not to inU*rfen», As iht* appeal 
must he dismissed.— -8t. OAimiKL, Fen(;jiukcii 
Stkek’i* (Bk<toh, rrrr.) ?». City of I.<ondon Real 
l*iioi*EiiTV (V)., 11896] I*. 9.7. 

. tntioiution^ : Rtfd. .'^t. John tho nupIlHf., (.'unlltT (VIrur) 

I*. I’iirihlilonurH of Kiinio, IISOK} i*. 150; rtt. NlclioliiH, 

JifiiThlur (Vlcnr) r. Lanfften. (ISDOj P. ID. 

1744. Faculty derogating from previous grant.) 

— ST. (iAIilUEL, FeNI’IIUKCII HI’KKKT (RKI.TOK, 
ETC.) V. City of 1/jndon Real I’kopeuty Vo,, 
No. 1712, ante. 

1745. - lie Hr, Alhan’h (Jatiikdual, Oidjih 

1 Pi-rriTioN (1889), Times, Nov. 2.7. 

.ItimitMm CoOfd. L. O. «*. Diiralas, IIDOt) P. 1> 

1746. Erection of monument in chancel In- 
fringement Of parishioners’ rights.] Hk hil Buhii- 
NKLL, No. 416, ante, 

1747. - - Consent of rector & incumbent.] — 

Though the ordina^ may give permission to 
effect a monumc'nt in the eiiancel of a church, 
even if the rector As incumbent diseont, yet their 
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Sect, 1 1 . — F acully c asos: Sub-sccl. A, d: B.] 

assent is always deemed material, & if their objec- 
tion were well founded it should prevail. — Moody 
V, liANDOLPH (1874), 38 J. P. 324. 

1748. Rebuilding of church — Reconsecration 
necessary.] — (1) A faculty cannot be granted for 
a church rebuilding* where re-consecration is 
necessary, till it take place. (2) If altar taken 
down, a re-consecration necessary. — ^I'uiiNEU v, 

Jj AN WELL (Kectou) (1842), 1 Notes of Cases, 
338. 

Avmtlnlvms: — Ah to (1) Conid. I*arkor r. Leacli (1860), 

L. 11. 1 C, 812. Reid. EuNham (C*liurehwardeu) v. 
KuHhuiii (Vicar) (1867), 2» L. T. O. H. 402. Ah to (2) 
Conid. llattlHconiiic v. Evo (1868), 7 L. T. 097 : J’arkor 
Jicacli (1800), Ij. It. 1 P. C. 812. Reid. Knaliatu (Ohiirch- 
wardoii) v. Kiwhain (Vloar) (1857), 29 L. T. O. S. 402. 

To whom granted.] — Sec Sect. 11, sub-sect. 2, 
ante, 

B, Wishes of BarishwnerH, 

1749. Whether necessary — Faculty entailing I 
expense.] — Tlds is an application to the ct. for 
the grant of a faculty for erecting an organ in the 
))ariHh church of M. The law respecting churcli 
omauients is now generally understood & settled. 
Tlio consent of the parishioners is not indis- 
pensably necessary, umess to charge tlie parish 
with any exnense for the supi)ort of the ornament 
after it has been put up. Uut if there is no such 
charge incurred, Uio approbation of the majority 
of the parisluoncrs is not necessary, nor the dis- 
approbation binding on tlxc oi'dinary. Then if all 
objocUon on gi*ouud of expense is removed, the 
ordinary is not ri'strainod by any want of consent 
on the pati of the parish, which is only requisite 
when it is put to expe^nse^ for things not necessary 
but merely ornamental. It* may be dillicult 
indeed in some cast's to distinguish, whether an 
addition of this kind to the service of the church, 
is to be deemed nccl^ssa^y or ornamental, becausit 
organs, in stnne <*hui*ches may bo necessary, 
though in otliers only ornamental. In cal-hedral 
churelies they would, 1 conceive, bo deemed 
necessary, & the ordinary might comptd the tlean 
A chapt(*r to erect- an organ as proper & necessary i 
for the servict^ usually performed in such places. I 
In ])arish cliurcJies it would be otherwise ; & ! 
though 1 do not concur in tht* observation, that 
organs in such pltwes arc^ to be generally dis- 
cmirnged ; it might be proper to do so in some 
co^es, A it would dejH'nd on the circumstances t»f 
the pm'isli, wlmt judgment Uw ct. would foim on 
tlu) particular cose. There may, however, bo the 
expenses luising out of it, as for erecting keeping 
in order, ^ for 4Ui organist ; ns these may hill 
on the parisli, it may render the consent of the 

i xiirishirmers no<ressary. On the eiloct of consent 
am dis]K>Bed to hold tiio majority of the parish 
binding on such a question as this, though it 
might not bind in all cases, as if an organ >vaH to 
Ih' voted without the authority of the ordinary. 
In all cases wheit* tlie parish is comjx'tent U> ai*t 
by its own ixower, it is the majority wldoh must 
bind ; the majority of a vestry, in cast's tit to 
ho there decided, will bind the minority of the 
parisli, tliough it will not bind the ordinary, in 
matters subject to Ids discretion ; ^ if he sees 
that many of the ^mrishioners objiH't, though they 
may Ik* the minority, it may be very pro^H'-r, that 
he should not be totxUly inattentive to their 
opinion. It is usual , tlierefore, in castes of mere 
oriuunent, to tender anidavits showing what the 
majority in vestry was, in order that the et. may 
ascertain w'bat may fairly bo considered the pre- 
dominant w^ish of the parish. Tho consent, how- 


ever, of the parishioners is not the only thing that 
is material, since the measure may be improper, 
in consideration of the parish or of the church, or 
private rights may be affected. It might be the 
duty of the ordinary, therefore, under particular 
circumstances, to interpose, & protect the parish 
from its own indiscretion (Sir Wilijam Scott). — 
St. John’s, Maiigatk (Churchwardens) v. St. 
.loHN’s, Margate (Parishioners, etc.) (1794), 1 
Hag. Con. 108 ; 181 E. R. 624. 

AnnoiaHtma : — Conid. Bx p. Lo Cren (1844), 2 Dow. & L. 

571 ; Boyd v. l»hlllpott8 (1874), L. R. 4 A. & E. 297. 

Refd. L. (J. (J. V. Dundan, [1904] P. 1. 

1760. Faculty to alter church.] — Peioc v. 

Trower, No. 3001, post. 

1751. How far considered — General rule.] — 

Clayton v. Dean, No. 1730, anie. 

1752. .] — The ct. is at all times re- 

luctant to refuse an application which has received 
the assent of the parishioners & the patron of the 
living. — Campbell v, Paddington (Parishioners 
& Inhabitants) (18.62), 2 Rob. Eccl. 658 ; 10 
L. T. O. S. 270; 10 Jur. 640 ; 163E. R. 1413. 
AnnotatwTut : — Conid. Ji*’ Bideford Parish, Kx p. Bidoford 

(RficUir, etc.), 11900] 1\ 814 ; Suttou v. Bowdeu. [1913] 

1 Ch. 518. Reid. U. V. Twiss (1809), L. U. 4 Q. B. 407 ; 

Jte IMuiuHleod Burial Ground, [1895] P. 225 ; St. Nicholas, 

Lcicoster (Vicar) v. JjaiiKtou, [1899] 1 *. 19 ; Holy Trinity, 

Htinmey a902), 18 T. L. R. 789 ; L. C. C. r. Duiidas, 

[1904] P. 1. 

1753. .] — The rector & churchwardens 

i of a parish petitioned the ordinary for a faculty 
I enabling them to substitute for the cast end 
j window, almost entirely glazed with ;>Iain glass, 

then existing in the chanced of tlicir parish chui'ch, 
a stained gloss memorial window, the cost of which 
was to be paid for by a parishioner subsequently 
added as a petitioner. No serious objection was 
raised to the design of the pixiposed window ; but 
the grant of the faculty was opposed on tho 
grounds that the majority of the parishioners 
I €lesii*cd that tiic existing window should remain 
■ unaltered, & that by the ei'oction of the stained 
gloss window the voutilatiuu of the cluirch woulcl 
suiter, A the chancel be darkened so as to i*oiider 
it inconvenient for public worsliip. The judge of 
the Consistory Ct. of the diocese found that the 
last two of ilicse gniunds of objection were not 
sustained by the evidence, decreeil the faculty to 
issue as prayed, & condemned the opponents in 
costs. On apixeal :—Jlvld : although it was pi*o- 
posed to ])lace the stained glass window in the 
clianttel tlie di8ci*etion of tlie ordinary as lo 
granting or i*ef using the faculty was the same as 
if it liad been proposed to place the w'indow in 
any other part of the church ; (2) assuming tlie 
evith'nce proved that the majority of the parish- 
ioners wished that tho existing window should be 
; retained, their wishes in no wise fetterod the 
I Ortliuary in exercising such discre'tion ; (3) the 
' ct. >>elow hod come to a right conclusion on the 
; evidem^e, & the decree appealed from must, so 
! far as it directed the faculty to issue, be conllrmed ; 

' (1) the decree must be varied as regards co.sts, & 
i each pariy Ikj left to bi'ar their own costs both in 
! the ApiK'Uato Ct. A the ct. below. 

(5) Decision by the Consistory Ct. of Roch 9 ster 
’ that in a contested cause of faculty memorials 
signed by parisluoncrs asking that the faculty 
: prayed for be not granted, arc inadmissible as 
: evidence. — Nickai.ls r. Ruiscok, (18921 F* 269. 

.*- - .I#t to (2) Apld. St-eplifiiV, 

U912). 2S T. L. R. :.S4. 

1754. — Application for confirmatory 

faculty.; — M aukk.km r. Shirkbkook Overseers, 
No. 1115, ante, 

i 1755. .J — Wliere, on an application 

for a faculty, a Chancellor has all tho materials 
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before him, it ie oi^n to hhn, if in the exercise of 
his judicial discretion he comes to the conclusion 
that he ought to do so, to grant or refuse the 
faculty in opposition to the wishes of a majority 
of the parishioners.— S t. Stephen’s, IIami^stead 
(1912),28T. L. R. 584. • 

1756. .] — The rector of a parish 

church placed a picture of the Cniciftod Saviour 
neai* the pulpit in the parish church without con- 
sulting the churchwai^ens or the congregation. i 
The vestry resolved by 37 votes to 27 that tlie i 
parishioners should apply for a faculty to remove i 
the picture. On the application for a faculty to j 
confirm the rector’s action : — Held : as the intro- 
duction of sucli a picture had not been sanctioned 
by authority, & as it had not been sliown by < 
petitioners that there wiis a general desire i)n the 
pait of the churchgoing parishioners for its int^ro- 
duction, a faculty must be dcci*eed for the removal . 
of the picture. — H udson r. Fulfoud (1013), 30 ! 
T. L. H. 32. i 

Annotatwn : — Refd. lie Si. Iaike*H, Southport (1U20), 30 ’ 

T. Ii. K. 733. 

1757. - — In support of faculty.]— (I uoveh & 
Wuujiit r. lloUNMEY (Hectok, etc.). No. 1051, 
ante. 

1758. Legal flaw in notice summoning 

vestry. j — Qu. : whether tlie ordinary is absolutely j 
barre«i in the exercise of liis discretion fipm grant- I 
ing a faculty conJlrmatory of ceilain alterations 
made in a parish cliurch by reason of some omission 
of legal form in tlie publication of notice of the i 
vestry at which such alterations wei*t^ ixjsolvfjd j 
upon by the parish, & tlie churchwardens were 
empowered to make them. — T homas Muiutis 

(1823). 1 Add. 470 ; 1(52 E. K. 100. 

1759. — .J — Wliere a vestry adopted* 

on tlie unanimous report of a eoinmittoe a plan 
for levelling the churchyard Ac no substantial in- 
convenience was shown by one individual who 
opposed a faculty was granted witli a clause that 
no expense should fall on individuals. — SiiAUPE Ait ' 
Sangsteu V. llANSAUi) (183U), 3 Jlag. Ecc. Ii3r> ; 
102 E. ii. 1177. 

Annotation ; - -Reid. Kcllcit r. St. Jo1iu*h, JUirHcoiiKh Jiridwrc 

(ISHO), 3‘.« T. L. H. 571. 

1760. — — - .I'—Tlu* rector, unauthorised by 
a faculty, or even by the vestry, removed the 
ix^ading desk, the cl(*rk*8 desk, ic <*ertaiii p*‘ws 
fi*om the chui’ch, Ac placed at tin* east en<l of the 
churcli, choristers’ benches. TJie churchwardens, 
with the concurrentie of the vestry, j)eiiiioned for 
a faculty diiecting the replac<;iueut of the rc^ading 
desk, clerk’s desk, At the pews, At for the* remo\ al 
of the choristem' benches. Tlie rector asked for 
a faculty confirmatory of the alteraliorts : - 
Held : tlie leading desk being directed by (’anon H2 
to be provided at the charge of the parish, At tlie 
clerk's desk Ac pews being the common jiroperiy 
of the parish, At it being the wish of the vestry 
that they should be replaced, iietiiioiiers wtTc 
(mtitied to a faculty for their restoration, Ac also 
for the removal of the cliorisietn’ benches, on ilieir 
providing convenient s<?ats elsewhtrrc? for the 
choristers. — Serjeant v. Dale (1875), Trist. 33. 

1761. .] — Tetbuhy (ViCAii) V. Tet- 

BUHY (CHURCHWAKDENS At INHABITANIN) (1885), 
[1892] P. 271, n. 

1762. In opposition to faculty.] A faculty | 

to take down At rebuild part of a parish cliurch, j 
enset a spire on the tower, ^ make oth<.*r im- i 
provements, opposed by many of the raU'payt-rs, | 
refused. — IIopton v. KKifEimiN (Minister, etc.) [ 
(1848), U Notes of Cases 74.* i 

1763. .] — At the time of the erection j 

of a new church, which on consecration become i 


; the parisli churc/li of A., tlie foundations wero 
j laid & the designs prepared for a stone pulpit, but, 
I from want of funds at the time, a temporary 
j wooden pulpit was placed in the church. Some 
i years afterwards, certain persons connected with 
! the parish gave directions for the execution of the 
new puplit, Ac, having raised a portion of the 
estimated cost of it by voluntary contributions, 
Ac given security for the rest, so that the parisli 
could not incur any liabilitv in the matto, they 
applied to the proper ct. for leave l-o fix it in 
the church. 1 lefts., acting on a resolution of 
the vestry of tJie parish, rt^fused to consent to the 
erection of the now pulpit until the debt for the 
biiildii^ of the church itstdf had been paid olT. No 
objection was made to the character or ornamenta- 
tion of the pi'oposod new pulpit i/e/d ; as the 
parish iiad already piovided a Hubstaiiiial pulpit, 
which continued in gtiod oi’iler A: was in no way 
dilapidated, the ct. could not, against the expressed 
objection of the vestry, order the removal of sueJi 
temporary pulpit, Ac that it should be replaced by 
a now one ; but it might show a faculty to issue 
on the U*nns proposed by tiie vesi-ry.— Jai'Khon 
r. SiNCiKH Ac (Jauson (1868), 37 1j. J. Eccl. 9 ; 32 
.1. P. 293. 

- Refd. Tolteuluim (Vicar) v. Venn (1H71), 

L. U. 4 A. & K. 221. 

1764. — *— 1 • The rector of a parish church 

applied for a faculty to make certain alterations, 
at liis own i*xpenst*, in the furniture fittings of 
the chiu’ch, which were not in a dilapidated state. 

I The churchwardens, acting on behnJf of the 
I Tiarishioners, opposed the grant of the faculty. 
Appet. having failed to sliow either that tlie exist- 
ing arrangements in the fittings of tin; church 
were so inconvenient Ab uncomfortable as Uf deter 
the parishioners fnwu attending divine service*, or 
that the propose^d alterations were so clearly for the 
increased comfort Ac advantage of the ptmshiouers 
as to induce^ the* ct. to ove3rrulc tlmir up))Osjtion, 
the faculty was refuse^d. — E vans r. Slacuc Ac 
Smith (1809), 38 J.. J. Eccl. 38 ; 33 .1. J^ 451. 
Annotation : "Reid. NirkullH r. UrjHe'or. []Mi)2J I*. 2011. 

1766. - - - Majority of parishioners not 

members of Church of England.] *l’e>'riT:NjiAM 
(X'lCAii) V. Venn, Ne). 3090, post, 

1766. Evidence — Admissibility Memorials 
signed by parishioners.] ~ ’J’iotbury (Vicar) v. 

'rWTBUUV (OlHHICIlWAR OKNS Ac InHAIUTANTH) 
(1885), 11892J P. 271, n. 

1767. .j Nickali>< r. JiiHHuoifi, 
No. I7.‘>3, ante. 

1768. - “ .] - Where the vestry of 

a parish A: ][ietitione*rs are unanimous, or siib- 
slantially so, in favour of imeepting a pretseutatioii 
pie-ture of merit fur the decoration of tliedr parisli 
crinirch, Iht? introduction of the picture; into the 
cliurch may he properly sanctioned by a fmnilty, 
uide;ss ihi* pictui-c appears to be likely Ui be abused 
by rtiipefslitious reverence, or be oUsiiwise in- 
appretpriate.; in a church, or be such fis might 
reasonably give ofienee to pivneni or future 
purishiotieirs ; but wlicre it wiis pi*oims<*d that such 
a picture should be introduced into the church of 
an admirably worked palish, Ab conscientious 
objections wiiich might lie entertained by members 
of thr; congrf^gatiou, without disparagement to 
the views of others in favour of ii, were taken to 
it ;is a cliurch decoration by a substantial minority 
of resident 7 >arisliioners who were members of the 
Phurch of England, A^ it apneared that its intro- 
duction into the church would otiend the ndigious 
feelings of that minority Ac introduce diis:ord into 
the parish where it had never existed before : — 
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Sccl, 11 . — Faculty cases: Sub-sect, 4, II.; sub-sect. 

5, A. d: B.j^ sub-sects, 7J 
Held : to be the duty of the ct. to i*efuse to grant 
a faculty for its introduction. 

Instance of a faculty suit in which memorials 
Sl counter-memorials signed by parisliioners were 
admitted in evidence by consent. — S t. Botolph, 
Aldeksgato Without (Vicjar) v. St. Botoij>h, 
Aldewsoate Without (rAitisiiioNEiis), [1900] P. 
09. 


SUH-HECT. 5. — PilOCEDUUF. TO OBTAIN FAC’ULTIEH. 

A. In (ieneral. 

1769. Who may promote faculty cause — Parish- 
ioner-Tenancy In parish solely for purpose of 
bringing sult.T — Kensit v. St. Ethelbukoa, 
BlH^IOPHCiATE WITHIN (llECTOU), No. 2892, posl. 

1770. — — Residence elsewhere.] — 

L)avey V. UiNUE, No. 2708, jtosl. 

1771. Parties— Faculty for restoration of church 
- Joinder of persons willing to contribute towards 
expenses of restoration.] — S t. Sepuj.chiie (Viuau) 
V. St. Sepuecuke (Chuuujiwahdknh), No. 747, 
ante. 

1772. Application for faculty for removal of 
ornaments— Application by defendants for con- 
firmatory faculty — Whether fresh suit & citation 
neoessary.l - - 'J'hc vicar & one of the church- 
wardens, At the uarishionci’s At inliahitanis of a 
parish, wen^ citcnl in the (^onsist^ry (!t. to show 
causet why a faculty should nc»t be granted for the 
ix^moviil of <!(‘rtain additions At artich^s alleged 
liave been idacual in the eiuindi wi'hout- a fm;ulty. 
An appi'arance wiia entennl on behalf of the vicar 
At the* churchwarden. Tliey brought in an Act 
on petition whh'h concluded with a prayer to the 
judge to direct ties issue of a faculty confiriuing 
the placing of tlic> additions articles in the 
church, 'rhe judge direcltd this prayer to be 
struck out of the acl on petition //c/d ; the 
j)rayt‘r ought n<jl i<i luive been struck out, At defts. 
below vvei*e, entitled l-o i»ray for a conllnnatory 
faculty without the issue of a fresh citation. — 
(lAUONKU V. Ki.Lis (1871), Ji. It. 1 A. At K. 295. 
Auiuttatioii : Refd. Hatton r. (iodye (ISSU). 41 rh. 1). 507. 

1773. By what court faculty issuable— Faculty 
for taking down parish church — Parish transferred 
from diocese of London to diocese of Rochester.] - 

A facull y for the taking down a parish church, in a 
parisli tranaftTJvd, undcT Kcclesiastical (kani’S. 
Act, 1839 (c. 77), fn>m the diocest* of lx>ndon to 
that of It o Chester ; - livid : to be issuable by t he 
t't. of lAindon, not that* c»f Jtoehoster.--- II amu.ton 
V. ljOi.Hum)N (1*AU1HHI0NE1W) (1817), 5 Notes of 
Oases, 192. 

Amuitation : -Oonsd. (‘laylon r. Doan (.Tinnw* 

Chiiroh 207. 

1774. Hearing- Intervention by parochial church 

council. I — (1) In a cause of faculty commenced 
by citation in the I'onsistory ('t., praying for the 
mnoval of cert^un ornaments idlegiul to have been 
illegally plact^d in a parish ehiireh, the ('hiuicellor 
ordtavd the faeulty tt> issue within one month 
without infomiing himself itl the hearing of tlie 
views oC the parochial cIuutIi council. Tlie 
pai*oehi}ii church council allowed the month to 
elapsis A' on it s ex jury ajipliod for inohibition on 
the grtkiinds that they luui not been oit^Hl, A: that 
their views had not Ih'ou eonsideriHl : - //e/d ; 
even if the allegt'd errtw wert» one of jurisdiction. A:- 
not merely of pixiceduit», still there had l»eeu such 
uurtuusouable delay on the of the council 

that prohibitiou should be reiused as a matter of 
discivtion. 


(2) Semble: (per Sankby, J.), a parochial 
church council has a right to be hec^ in a faculty 
case. — St. Magnus, etc., Parochial Church 
Council v. London Diocese (Ohancbijxjr), 
[1923] P. 38, D. C. 

1776. Form of grant — Conditional.] — Clayton 
V. Dean, No. 1730, ante. 

To applicant & his heirs.] — See No. 1052, 

ante. 

1776. Registration, stamping & enrolment.]— 

(1) Faculty granted by the Archbishop need not 
be subscribed, registered, or enrolled by the chief 
clerk of the faculty but by his deputy. 

(2) A faculty may be stamped & thereby ren- 
dered valid after it has been enrolled. — K. v. 
Chester (Bp.) (1725), 8 Mod. Rep. 394 ; 1 Stra. 
924 ; 88 K. R. 200. 

AnmtuHon : — Ah to (2) field. H. r. Reeks (1726), 2 8tra. 716. 

1777. Suspension of decree — Pending application 
for prohibition.] — West Pkckham (Vicar &, 
Church WARDENS) v. Geary, Dalison Inter- 
vening, No. 1228, ante. 

1778. Costs -Both parties acting without author- 
isation of faculty.] Durst v. Masters, No. 2799, 
post. 

1779. Party having reasonable ground to 

I oppose faculty.] — Lightfoot v. Eastwood A: 

' Cross-Stone (1^^’Rahitants), No. 3183, 2*ost. 

1780. Confirmation faculty — Vicar having 

i cited without faculty.]— St. Andrew’s, Haver- 

stock-H No. 2781, 2tosl. 

1781. Whether costs for protection of 

: settled land Settled Land Act, 1882 (c. 38), 
, s. 36.]- -TJic costs of j>etitionerR A:: the fees At 
! cxjx'nses of th(» chanc'ellor of the diocese of a 
! ])etition for a new faculty made to the Ecclesiastical 

(Jts. by tlie lord of the manor, which petition 
! alleged a lost faculty. A: also tliat the lord had 
exercised ceiiain jirivileges of seating accommo- 
' dation A:; burial in tlu* south aisle of liis parish 
I church since the year 1710, A: wliich was comjiro- 
, mised, the lord being granted certain rights of 
j sedating. A: of burial. A: of enacting memorial 
tablets in such aisle : -livid : to be costs for the 
; protection the settled land within the above 
; sect.. A: accordingly the ct. could order such costs 
to be jiaid out of eajiital moneys. 

(,>«. ; as to the costs of the vicar on such a 
i petithui.- ///' Mosley's 8e'itled Estates (1912), 
59 Sol. .lo. .‘125. 


it. A^ijH’dls. 

1782. To what court. An appeal lies fi*oin tin* 
Ordinary lo tlie Metropolitan, in a matt<?r ivlaiing 
to the juittiiig up of a monument in a church. — 
('ART r. Marsh (1737), Amir. 99; 2 Stra. 1080; 
95 E. R. 302. 

Annitfotion : — Apld. Huhver r. Haw 3 Eu^t, 217. 

1783. Leave to appeal in form& pauperis - When 
granted -Prima facie case to be shown,] — Pad- 
dington r. HEiXiWicK (1909), Tunes, Dec. 17, 
P. V. 

1784. Intervention of parishioners— By consent 
— Confirmatory faculty.] —One of the chureh- 
w*ardeiis of a parish chimdi applied to the ordinary 
for a faculty authorising him to remo/c certain 
things alli^ged to have been intJ'oducod into the 
chuix'h witiunit the sanction of a faculty. An 
a|»i>eHrance in the suit was enteml on liohalf of 
the vicar of the jiarish, the remaining church- 
wai*d(*n. A: other opjMments. who i>i'OVed that the 
things in i-espivt of which the fiu^uity was pi*ayed 
had been in the church for periods varying from 

. two to nine years respectively, but made no appli- 
cation for a confirmatory faculty*. The ordinary 
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decided that it was competent for promovent 
to promote the suit in opposition to his co- 
churchwarden, ^ ordered a faculty to issue as 
prayed, on the ground that the tilings had been 
placed in the church without the authority of a 
faculty. Amongst the tilings for the i*emoval of 
w^hich a faculty was ordered to issue w'ei*e the 
following : (a) chancel-screen with gates, the 

screen made of oak, about thiitecn feet in height, 
with close panels up to the height of two feet 
six inches from the gtound & open tracery abovi*, 
& sumiounted with a citiss over the centre open- 
ing ; {b) three additional steps, on which the com- 
munion table w^as raised above the floor of the 
chancel ; (c) a wooden screen si^parating the 

south transept from the n>st of tlie church. 
Against the decree of the ordinary, so far as it. 
authorised the removal of the things last above- 
mentioned, one of the opponents api>ealed to the 
(?t. of Arches, & by leave of this ct. A:- consent of 
all parties, two of tiie parishioners who had not 
appe^ared in the ct . bciow^ W'ei*e allowed to intt*rveue 
in the appeal, & prayed that a conlirmatory faculty 
authonsing the retention of tin? things forming the 
subject-matttjr of the appeal might issue : — 
Held: (1) a conllnnatory faculty slioidd issue to 
interveners authorising the retention in the church 
of ilie chancel -screen, witiiout tli(‘ gates iV: with 
the panels in decent form ; (2) in all other maU.u'ial 
leeptots the decr<»t.‘ of the ordinary should stand. — 
HRAUi-xun) r. Kiiv (187S), 4 P. D. 02. 

Anm4atifms : — vJ/i to (1) Apld. St. An<lrc*\v, Houiford (Uwtor 
& C'hiirchwarilunK) r. All PtTMUiH HiivIiik Liitcn*Ht, (1S04J 
1*. 220. FoUd. JlicUinoiKl (Vicar) & St. MattliiaH. lUcli- 
iiioiiil (diaiailwarUciiH) r. All Persons HavliiK lai crest. 
I1807J J\ 70. Retd. SI. .loIin’H. Isle of Dokh (1888), 4 
T. L. H. «G1 ; SI, JuiiieH, Norland (Vicar A: ('liureliwurdeiiH) 
V. SI. .failles, N'orluiid (ParlshioiierH), (1801 J ; St., 

.lohn the HantiMl, Tiinlierldll (Vicar, oU\) r. St. .lolm llio 
ilaiitlst, Tiinnerliin iltectors, 1 180,')| I*. 71 ; I'aigiiUni 
(Vicar) r. All HaviiiK Inlereht, IIOO.'il J*. 111. (feturailUn 
Mentd. si. Sciniichrc (Vltuir) r. SI. Scpulelire (Ciiiin-li- 
wanleuH) (1S70), :> J*. 1). til ; II. v. TrlMtrani (1800), 47 
\V. II. 0:10 ; Duvey r. llliule, 1 1 0011 P. 05. 

1785. .] 'rhe consistory ct. of London 

granted a faculty for the erection of a rood sciveii, 
a new altar, A: (ertaiti structijral alterations in 
Gwisvenor (-liapel, but refused a fiwulty for a 
proposed baldacchino. After the time for app(|al- 
ing from that decision liad expires], an ap[)lication 
was made by a imrishion<*r for leavt* U» inter\ene 
At to be added as a resp. for the jiurpow^ of appt*al- 
ing to the Ct. of Arches from the <)ecision of I lie 
consistory ct. ; - Held : the application must he 
refus<*d, as the faculty had issuc'd Ac tlieie was no 
cause befoi*e the ct. in which an appearance r-oiihl 
be entered. — G uosvenoh Piiapei., Sopth Ai ju.kv 
ST ltKET (No. 2) (1912), 29 T. L. It. 411. 

1786. Appeal apud acta— Practice under rules 
of Arches Court, 1903.J — Makkham r. SiiiuKimooK 
OvEHSEEKS, No. lllo, rwle. 

1787. Hearing — Fresh evidence— Admissibility. j 
— He St. Ansei31, Pjnnek, No. 2S75, jjomI. 

1788. Grounds for allowing or dismissing 

appeal — General rule.] -(1) 1'he chancellor of the 
diocese having decn^ed a faculty to issue; to pl<w:<* 
tw’O movable bench(;.s in the chanced fejr Die* use* 
of the vicar ^ his family, pltf. appe^aled against 
the decree ; — Held : the judge of tJie ct. of appeal 
would not disturb the> decree of a le>e;p' orelinary 
in such a matter, unless it were; clearly shown that 
a plain violation of a private; right wa.s iavolve^el, 
or that such dwrea* woulel give* rise, .'u timlly eir 
probably, to a considerable de*gre*e of ge*in*ral 
inconvenience. 

(2) A faculty tei place in the* chane#*! movable* 
seats, which may be ix^moved at the iliricretion of 
the ordinary, is valid. — E ld t*. Peuky (1805), 29 
J. P. 027 ; H Jm*. N. S. 228. 


17 g 9 . .] — Where the incumbent 

I lias refused to allow a gravestone to be erected & 

: application is mode to the ordinary for a faculty 
: for its erection, it is in the discretion of the 
I ordinary to grant or refuse a faculty, & where the 
bishop has expressed an adverse opinion to the 
1 gravestone, & his chancellor has refused a faculty 
, the ct. of apptral will not overioilo the decision 
i unless it is clt»ar that the discretion vested in the 
i ordiiiarv has been improperly exercised. — Kket 
r. Smith (1875), L. U. 1 A. & E. 398 ; 44 h. J. Eccl. 
70 ; Oil appeal (1870), 1 P. D. 72, P. C. 

I Aiiiwtation : -VL^niA, St. Nicholas, LcieoHlvr (Vicar) V. 

I LiiJtgtoii, (181)91 1\ 19. 


Spn-sE(T. (L'-Enkoucement uf Faculties. 

1790. Monition - Deviation from plan sanctioned 
by faculty -Condemnation in costs.) - A faculty 
issued for the restoration of ITeriie (]hui*ch in 
, iu;cordiuu*o with a plan filed in i-lu^ registry, in 
the church tlien; w'as an old chapi‘1, separated from 
, the nave, by tw'o airhes, which, by iJio i>lan, weix? 
to be retained will unit alteration. In tlu* ri^st-ora- 
tion two additional ai^ehes with iieavy corbels 
ovi*r the old arches, Ao a large capital, pillar, 
base, leading into the. nave had been intnuluced, 
I neither of wliieh additions wei*c sliown on tJie plan. 

A citation having issued at the instances of the 
I secretai'y of the Archbishop of ( 'anierlniry, calling 
upon tin; vicar Ac. churchw'ardens to show caiisi; 
j W'hy they should not In* monislied to comply wdtJi 
! the provisions of the* faculty, or to submit t*o sucJi 
oth<»r order as ihi^ ct. might t hink lit to make upon 
i tJieni in the premises ; -Held : (1 ) by allowing the. 
deviations complained of to be nuulc witiiout the 
leave of the <!t. the vicar k cliurchw'ardens liad 
been guilty of a contempt of ct. ; (2) no deviation 
' fi*om tin; plans saiudioned by a biculty c.an iaw- 
fulJy be made without the samdiim (it the ct. ; 
(2) under tJie (‘ircumHtanc(*s, tiu* ct. would dis- 
pense with iriaking the usual order refpjiring the 
viear k cburchwardi'ns to restore the I'hajiel t^i the 
condition samdioned l>y the faculty ; but to mark 
its disapproval of their infivu'tion of the law', con- 
d(*mncd tbem in costs. J^ee r. IIeiine (N'h au At 
Pin’iicjivv.MiDKNH) (1892), Trist. 217. 


Sl'U-.SECT. 7. -JtEVOfAnuN AND MODIFICATION 
OF PAcri/riEH. 

1791. Grounds for revocation Surprise Undue 

contrivance.; JIuit v. .Iones (1829), 2 Jlag. Ecc. 
417 ; 192 E. K. 909. 

A inuttolijmM Comd. b. C. (\ i\ DiiiidaH, (1904) 1’. 1. 
Reid. Evuijh r. Slar*k Ik SiniMi (18119), GK L. J. Ec;rl. 98 : 
St. Ueiufonl {lUmUtr Ik (JliuitibwardcriH) v. All 

piM'soim iiiivirig Jn(eiT*Ht, cU;., II894J 1*. 220; Ht. JanieH, 
Nof'Janil etr.) r. .St. Jiiiiifa. Norland (ParlrthioncrH), 

118911 1*. 2.'»0 ; SI. Aiidnuv'M, ilovo (Vicar UrCliiireliwardonM) 
A' lidve (L'omrH. r. Mawn & Howe. (1895) 1*. 228, ii. 
Mentd. 8i. (isyo), i j*. D. :tji ; 

J{r SI,. j'Hiil H. wan, a IdiM-o (1889), THkI. 120; Ur HI. 
Nic‘holuf4 AblM?y, Ur .St. Hcnct Fink Cluircliyard, 

(J89.'iJ I\ 58; Ue PiiiriiHfcad JHirial (irtmiid. |I895( I*. 
225 ; Kt. John the HapllMt, t!ar<l)tT (Vicar) r\ St. John the 
HuptlKt, Cardiff (i'ariHliloncrN), |IM9H] H. 155. 

1792. Fraud.] -A fa<’ijlty granl4*d by tluj 

oi‘<iinary aft^*!* citation A:. iinapjn;al<*d against 
cannot, in tin* abs^fnee of tlie consc^nt of all the 
pailif'S int/i‘rested, be revoked for any cause other 
tlinii fraud." l^iNDON Coi .sty (.’oitncij. Dun- 
das. 1 1904 J P. I ; 19 T. L. It. 070. 

jnfttifolUmH : Apld. Or*i«vciif»r .Soutii Audicy 

simt (No. 21 M91:d. 29 T. b. ib 411. Mentd. Ur St. 
.Sfimlfho,', floOxii'ii Viorliift, (1999), 19 T. b. H. 729 ; 
rtt, MutKaret, Luthhury (UtM^lor, cU;.) v. L. C. C., (1909) 
P. 910. 

ofeo. Nos. 1788, 1789, an/c. 
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Part V. — Clergy. 


SECT. 1.— ORDERS. 

Sub-sect. 1. — Ordination. 

1793. Service — Objection to candidate — Grounds 
of objection.] — At the celebration of a service of 
tii() rite of ordination of priests, appit., a layman, 
came forth & objected that one of the deacons 
pi'(;HentinK liimsolf for ordination had taken pait 
in tlio sijt'viceH in a church in which adoration of 
the elements & other breaches of thc» prescribed 
ritual liad tiiken place : — HeM : the matters 
allegcHl {i^ainst the deacon did not, if true, con- 
stitutt^ an impediment fir notable crime witliin 
the words in the Ordination Service, to be said by 
thej bishop, which call upon any penKin present, 
who knows any “ impediment or notable crime ** 
in any of the persons presenting themselves for 
ordinatifin, to come foith & show what “ the crime 
or imiiediment ** is. — K knhit r. St. Paul’s (J^ban 
& (JjlArasu), 11005] 2 K. li. 219 ; 74 L. J. K. U. 
451 ; 02 L. T. 001 ; 00 .1. P. 260 ; 52 W. K. 022 ; 
21 T. h. K. 420 ; 20 (Jox, C. (5. 820, 1). 0. 

ITOd-. 'ntle should be given.*] — lly the ecclesi- 
astictil law no m^ ought to be ordained sme 
f'Uuln^ tliat there might not be mendicant preachers 
(LfijUi Finch, ().). — Pbrnb v, Oi.dfibld (1080), 
2 Oos. in Ch. 10 ; 22 E. H. 820. 

1705. Evidence — Bishop’s certificate — Though 
seal broken oil.] — (1) A deed under seal fbisliop’s 
ceHilleaU^], when prt»porly proved, may be ro«id 
in evidfmee, though the seal be bn ken olT. 

(2) Whofwer is admitted, institui..*d, ^ inducUsd, 
intfi any ecclf!siastical benefice, shnii, ijMO facto, 
have the cun^ of souls ; & therefore a parson & 
vicai* may have* a eoiicurn'nt cure in the same 
chun:h ; for it may have two patnins, each iiaving 
an undividfMl moiety. 

VVhenfsver the incumbent comes in by the 
bishop it is a euii) of souls {per (Juit.). — (hjfiRJiB 
d. I’lUN r. IlKA'ni (1000), 1 Mod. Kep. 11 ; 2 Keb. 
550 ; 80 K, U. 001 ; suh none r. PuYN, 

('ijVUKB r. IIbath, 1 »Sid. 420 ; sub Horn, (Jlkkk v, 
PuiNN, 2 Keb. IS! ; Muh nom, Ubatj! v. Pkyn, 
1 Vf‘nt. 14. 

JniHtjafiniiH : Js fo ('J) Reid. Porthuul v. ( 17 ‘.r 2 ), 

I JImf. Con. |.'>7. (HrrnraUii, Reid. A.*(l. v. Bifm'toii. 

Hn*rt*loii r. THiiibvirluiio (1752), 2 Voh. Son. 425. Mentd. 

U. t\ Brny (173(1), Jahj ienw. Hard. 358. 

1796. Deceased archbishop’s letters of 

ordination — Produced from proper custody — With- 
out proof of seal.] — '^Vhert^ the (piestion was, 
whether a deceased ])ci’Son wlio had celebrated 
a marriage wiis a clergyman, authoiised to cele- 
brate' it, ])a)>ers appearing to be letters of the 
archbishop, onlaimng him, K dated more than 
thirty yeai*s befoiv, wort' fiixxluced fK>tn among 
his papers by his M'idow : — livid : they were 
adinissihle in evidence, without i)ix)of tliat the 
seal they hoi*e was tlw^ seal of the archbishop. — 
it. V, J1.\TIIW1CK (iNIIAmTA.NTH) (1831), 2 li, ^ Ad. 
030; 3 Pott. 0th ed. 138; 0 L. J. O. S. M. C. 
103 ; 100 E. U. 1280. 

Ann*>tntioM: -Reid. 11. r. MUHh (ISU). 10 Cl. fic Flu. 534. 

Mentd. .staidrnm r. (1852). 18 Q. B. 307. 

1797. Oath of canonical obedience — Effect of.] — 
IlARNKS r. Siioub, Xo. 1830, JH>st. 

1798. - - .] H.vunbs V, SiiouK, No. 

3870, juKv/. 


1799. .] — Appit., a clerk in orders 

officiating as a minister of the Church of England 
in a colony, was nominated to a church built & 
endowed by a private individual residing in the 
colony. Appit. was not instituted or inducted 
into Ids church & benefice, but he received from 
the bishop of the colony a licence to officiate, & 
have the euro of souls witliin the district assigned 
to the church, & took an oath of canonical obedi- 
ence to the bishop. The bishop, without the 
authority of the Crown or of the local legislature, 
convened a synod in the colony, to be composed 
partly of clergy & partly of lay delegates elected 
in the different parishes of the diocese. Appit. 
was summoned to attend the synod, & was 
directed to take steps for the election of a lay 
delegate in his parish ; but be I'efused to attend 
the synod, & neglected to take any steps to 
forward the election of a delegate ; he was conse- 
quently cited to appear befortj the bishop ^ for 
tlus disobedience lie was first suspended, & 
afterwards deprived of his benefice : — Held : the 
oath of canonical obedience doi's not mean that 
I tlio clergyman will obey all the commands of the 
I bishop, against which is no law, but that lie 
' will obey all such commands as the bishop by law 
I is authorised to impose. — l^iNo i\ Cape Town 
! (Bp.) (1803), 1 Moo. 1>. V, 0, N. H, 111; Brod. Ac F. 
203 ; 2 New Bop. 105 ; 8 L. T. 738 ; !) ,lur. N. S. 
805 ; n W. It. 000 ; 16 E. 11. 760, l\ V. 

Annoteiiiotui : — Raid. He. NuUil (Lord Bp.) (ISO,'!), 3 Moo. 

V, C. C. N. 8. 116 ; Natal, Bp. r. Hroeu (1808), 18 L. T. 

112; Morrlniau r. WiiliuuiE (1882), 7 App. ('as. 484. 

Mentd. Natal, Bp. v, CUadstone (186(1), L. B. 3 Kq. 1 ; 

Hx p, Jenkins (1868), L. li. 2 1*. C. 258 ; Cape Town, Bp. 
i V. NVtal. Bp. (1860), L. Jt. 3 P. C. J ; Br<»wn r. Montreal 
; <’ur5 (1874), H. 6 1*. C. 157 ; The J'urlciniMii Beige 

I (1876), 4 1). 128: Keud r. Lincoln, Bp. (1888), 14 

J’. I). 88 ; Fret* C’liureh of Scotland ((jeiicral Aagcmbly) r. 

! Overtown, Muculibter v. Yoiuig, 11804J A. C. 515. 

I 1800. False pretence of Holy Orders —Bishop’s 
I licence to curacy — To unordalned person — No 
I defence.] — (1) WJiere a pei*soii is indicted for 

I falsely pretending to be in holy tmlers, Ac solemn- 
; ising matrimony according to the rites of the 
I Chuifh t*r England, llie iiutc licence by the 

bishop to a cui*iu*y, or tlie institution by him to a 
beIielic^^ which rondel’s a clergyman compellable 
1 to i»erfoMU the inai'riage ceremony between 
; comiieUukt jiariics, is no defence if the person 
charged knows of the invalidity of the lett<!rs of 
orders on which he has been so lieeust'd or 

, instituted. 

(2) Wheit^ a pei-s<iii is so indicted it is enough 
for the mosecutiou to show that tlu* let tern of 
orders Miiich the person charged has held out to 
; be genuine, A lias put forward as a justification 
‘ for pivsontiiig liimsclf as a person in holy ordei-s, 
are spiirious, Ac it is not incumbent on the pi’osecii* 
. tion to show that he hiwi no other valid ordei's. — 
II. V. Ellis (1888), lii <’ox, C. C. 100. 

Forgery of letters of ordination.] —.sVc (;ia.MiNAL 
Law A: Procedure, Vul. XV., p. 105B, No. 11,020. 


8uB-sE(n\ 2 . — Priests and Deacons. 

1801. Priest —Issue whether priest when admiUed 
to beneflce^—TrlaWe by bishop.] — The question 


PART V. SECT. 1. SUB-SECT. 1. 
a. EjrtimifMifioN of anutidate — Din- 
rretion of archbisMop.)— -The ennu^y of 
St. J. i>ari(sh havi^ boconio vacant, 
the vlc«ir, in whom the right of nomlna* 


lion !<« vcAtetl, nouiliiaUHl a layman, 
wh<» pj\*4U'ntAHl idinaelf to the Arch- 
hlMhop of Dublin, for the piurpoao of 
iH'liig examined previous to erdmation. 
The archbishop Imving refused to 
examine him : — I/eld .* nls refusal was 


disi* ret ionary, A the ot. would not, in 
such a ease, grant a iiuindamus to the 
archbishop, requirbig Idm to proceed 
with the examination. — R. v. Dublin 
(ABCUBP.) (1833). Ale. Sc N. 244 ; 1 
ir. L. Rec. N. 8. 28.— IR. 



Part V.— €lergy. 


whether a person was a piiesi at the time of his 
admission to a benefice, shall be tried by the 
bishop & not by the country ; for though 13 &, 14 
Oar. 2, c. 4, s. 13, says “ that every person not 
ordained sh^l be disabled, & ipso facto deprived, 
& his ])romotion void as if he was naturally dead/’ 
yet being declaratory of the common law', he is 
not disabled until he is deprived, & the act of 
deprivation belongs to the bishop. — H ilt, r. 
Boomeb (1C79), 2 Show. 52 ; T. Jo. 131 ; 3 Keb. 
507 ; 80 £. K. 788 ; sut) nom, lliLi, r. iUimu, 2 
l^v. 250. 

Anwdatum: — Reid. Middlotou v. Croft (1730), Cunii. 

114. 

1802. Age for ordination.] — The ct. will 

not grant a prohibition to stay a suit against a 
person for taking orders as a priest under the age of 
24, or as a deacon under the age of 23. — Kouekts 
V. Pain (1085), 3 Mod. Hep. 07 ; 87 E. 11. 42. 

1803. Deacon — Age for ordination.]— B oueuts 
V, Pain, No. 1802, ante. 

1804. May celebrate marriage.] — U. r. 

Mitjah, No. 20, ante, 

1805. Is In' Holy Orders.] — The statute 

which n^piires a person elected to a fellowsliip 
in Univeraity College, Oxford, to be constituted 
in ordine mcerdotis within six months afUii* elec- 
tion, is satisfled by his admission iiiti» deacon’s 
orders within the prescribed period, tlu! words 
meaning a person in any kind of holy order, as 
distinguished from a layman . — lie XIniveusity 
College, Oxb'okd (1848), 2 Ph. 521 ; 11 i.-. T. O. S. 
21 ; 42 E. B. 1044 ; svb nom, lie Hniveksity 
(College, Oxi^oitu, Ex p , Mooiisom, 1 7 E. J . Ch. 
208. 

Annotation: — Reid. A.*0. i*. I’owla (1863), Ku.y, 186. 
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00 L. J. Oh. 210 ; 124 L. T. 


[1021] 1 Ch. 100 j 

1807. Whether temporal rights lost by negligence 
—One rule appUcable to eooleslastlcal dc lay 

persons.] — Defto., copyholders of a manor, claimed 
a custom to dig sand fioin their copyhold tene- 
ments ; Ar- the pnictice of digging for this was 
earned back by the evidence to 27 years, * **0 
moit‘, befoi'e the filing of the bill : — 11 M : (1 ) Piy- 
scription Act, 1831 (c. 72), s. I, applies only to 
cases w'here one man claims, by custom, prescrip- 
tion or gnuit, s<»me pioflt or benefit to be taken 
fioin or enjoyt'd upon the land of another ; & 
has m* appUeatiou to the case of a right elaimod 
by a copyholder in his own teneunuit ; (3) the 
true meaning of sect. 8 of tlie Act Be<*ius to bo that 
no presumption or inference in support of the claim 
is to bo derived fi*om tlio luiro fact of user or 
enjoyment for less than the prtiseribed number of 
years ; but whore thei*e ai*e other ciriuunsliances 
in addition, (he Act does not take away fi'om the 
fact of enjo>ment for a shoi-Uu* period its natural 
weight with a jury aa evidence ; (3) the fiwt of 
th(‘ late lords of the manor being ecclesiastical 
persons made no dilTei’oiice. 

(4) 1 cannot listen to the suggestiou that t-iU3 
latti lords of the manor wei’e ecch^siastical pt‘i*8ons 
& negligent of their rights. ’Phere must be one 
rule applicable to the ecclesiastical ]>(ii’son as well 
as to the layman (l^oitii Wehtbuiiy, L.t’.). — 
Hanmeu V, ('JIANCe (1805), 1 Do Cl. J. At Sin. 020 ; 
0 New Bep. 4 ; 31 J. Oh. 413 ; 12 L. T. 103 ; 
20 J. V, 324 ; 1 1 Jur. N. S. 307 ; 13 W. B. 550 ; 
40 E. B. 1001, E. O. 

AnnottUiona :-~Ah to (1) Rsld. 1‘ortluiid V ‘V 

3 Ell. 766 ; A.-(i. far 1 hI« of Alan i\ AlylclinvHl (1876), 
•1 Api>. (^H. 2iH. 

1808. “ Reverend ” — Whether belonging exclu- 
sively to olergy of Church of England.| --'l’Jie word 

Sect. 2. — STATUS AND POWERS. I “ Bevei-end ” is nothing inoi-e tJian a laudatory 

, , epithet. It is not a title of Jionoiir to he exclu- 

Sun-MELT. 1. “In Oenekai,. I pognessed by tla* clergy of the Estahlisiied 

1806. Whether lost by holding cure outside 1 (^«|iureh, as liaving episcopal oidinatioii. 

England -Cure within British Empire.]— In 18.>4 j ^\|,pit. was described on a tombstone* /es “ 'riio 
a society, foimed in 1840 A: called the Friend of the j jl^ Weslc^vaii minister ” i - ileld: this 



A; IreTand ” A: to afford Umporary assistance ; Reid. st. LeleeHi45r r. 

necessitous “clergymen of such church “ A: their ! ' iiswujl*. M». 

families. On Jan. 1, 1871, the Irish ehurcli was ; ^goo. Whether subject to bankruptcy laws.j ■ 
disestablislied. On .Tuly 2, 1873, the originid ; rommiHKion f»f hkpey. was taken out against 
cliarter w'os confirmed with iminaEuial aiTMjml- | p«,tifloner, wiio insistcHl that, as lie wiis a clergy- 
inents. On Mar. 31, 1020, the Welsii cliurcli was : }n. ^v'as not liable U) become i>kpt. within 

dist‘stab 1 ished : — //c/d ; c*Ieigymcn ordained Uj the of any of the bkpt. statut;<*H. The 

ministry of the established church of Kiiglami ix»rd (■iiancellor w'^ould iu»t Hup<?i’Hi.*de the corn- 
retained their status w^hile holding a consistent mission, or direct an issue, but left petitioner to 
cure in the disestablished chundies of Wales or action at law.— A'x 71 . Meymtit (1747), 1 Atk. 
Ireland, or in the episcopal church of Scotland, or jpjj . *>|j ji>7. 

in the British Donunions, they A: their famihes ; : -Raid. ArLiarklc r. (J8o:i>, 3 **. 

were within tlie scrope of the cliaitf^r. •* , 321. HymomlM (IK2^ 

whether ordained to of t^ M)! 

disestablished Welsh church, or of the epnaopal oi-k* •••« fni* dander Clerffvman with- 

ehurcli of Scotland, or of the c^slablished cliurch I ab^ne^ 

of En&rland exclusivelv for service in tin? J)omi- out preferment" Special Mmagc.j- in two aDsonce 

ldoK“of a liSmSLn chureh' & not licenced of 



. 1 to clfjtln'd wlMi ull tin* 

PART V. SECT. 2, SUB-SECT. 1. 1 A' of u . ilixcii. , But u 

b General rute.l — A prioKt Im rn- ' prlent lias iio priyllutfc to vloliiO^ or 

titled to have his iKilitksal oplnioiiB. ; abuse the /“^ / ***! 5?* t, rt vl Iciwi 

k, to excrcltfe hla Icsfltlmate influence ; intei*!^ it nToiSlle 

loffitiniately. It i« a mistake to of other suWecM. H*. 

8UPPOS0 that on a man taking holy I hh» ow'H piivllemw, Vi^Il 

oX^he U> be • citSen, or < forbow to ««.l>oot ol otbem. U b> 


alHO a iiib.lJiko lo Htippowj tliut every 
iM<f of n prii^l. if* a Hplrltuiil a^Ji; 
HU HHWiMli. by a erlesi 
a**saijlt & not nrbJHtly intlmlaatlon ; 
& tlifj iwwiiilt of a priest can Sc ought 
to »H5 pjHonied Sc pniHOCutod Sc punlsnod 
like any other individual.— T iitb^V 
Cass (1870). 2 0*M. dc H. 31,— IR 
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Hecl» 2. — Slufus and powcm: Sab-sects, 1 cfe 2, A,, 
It, <8? C, (a', (6) a? D, ; s vib-sects, 3 <fc 4, ^ J 

words were spoken. — W akefoud v, WniaiiT (1922), 
39 T. L. 11. 107, O, A. 


Sub-sect. 2. — Pjaviij^iiEs. 

A, Immunity from Arrest or Civil Process, 

Who are immune — Royal chaplains, etc.] — See i 

Constitutional Law, Vol. XI., p. 521, Nos. 200- I 

208. j 

1811. Extent of immunity — Going to, attending ! 

6 returning from — Convocation.] — Peuy’s Case | 

(1009), Fn?om. Oh. 132 ; 22 E. 11. 1108; sub nom. | 
Paky V, JuxoN, 3 Kep. Ch. 38. , 

1812. Celebration of divine service.] i 

-- PllIEHTS’ PlllVILKCJK (^ASE (1550), 12 Co. llop. ! 
100; 77 E. H. 1375. I 

'Bald. Ctmiionm v. l.iffhtfofit (1777), 2 Win. , 

Jtl. IIUO. Mentd. Towuhimk] r. HtitrliOH (1G7»), 1 Mod. 
Jtcii. 232. I 

1818. — - ' Pit Weblkv (1013), ' 

<^i*o. .lac. 321 ; 2 Hulst. 72 ; 79 E. It. 275. 
AmuiiuiifitiH -Retd. < 'U>tiif‘i'oii r. LlKhtffHit. (1777), 2 Win. HI. 

1 MMI. Mentd. Woodward v. Makopuucc (108K), 1 .Salk. 
101. 

1814. — — .] Where a clergyman 

is aiTOHied iu church, or whilst going t^i or returning 
fiTim the perfonnaruM* of divine wrviee, the ct. 
will discharge him. — (hiruiAiui r. ilAnitiH (1831), 

7 Bing. 320 ; 5 Moo. A P. 122 ; 9 I.. A, (). 8. V, I*. 
109 ; 131 E. It. 121. 

Ji, Exemption from Toi's, 

1815. Whilst on parochial duty Turnpike out- 
side parish.) -'rurnpiku Boads Act, 1822 (c. 120), 
H. 32, enaets that no toll shall he demanded <ir 
taken, hy virtln^ of any Act, on any turnpike i*oad, 

“ fnwn any ii'ctor, viear or curate going to or 
nd/Ui*ning finuii visiting any sick parishioiKd*, or 
4)11 oth<*r his partichial duty witliiii his parish ” : 
Held : ( his exempts a cairate wlio, in going to 

perforin duty in a parish, ])asH('s thi*ough a turn- 
pike* gale in anotluT parish from payment of toll 
at such gale. 

A clergyman of the EsLiblislied ('huroli who, 
during the vacancy, hy rt^signatioii, of the living 
of a parisli, has lu'eii nM|uosted by the ehuirh- 
wardons to perfonn t in* dut y of curate, A: has lHM»n 
autlmriM^d, by a letter s<'rit. bv the bishop's 
direction, but without' li(*4*nce uiuler tie* bisliop's 
band A'* seal, to lUM-form such duly, is a curate 
within the alsive enactment. — IIic'KINson r. 
Tempi AC (18.58), I E. A E. 31 ; 28 L. ,7. M. i\ 10 ; 32 


L. T. O. S. 90 ; 23 J. P. 227 ; 5 Jur. N. S. 363 ; 
7 W. B. 13 ; 120 E. B. 820. 

Anfukation : — ^Distd. Brunsklll v. Watson (1868), L. 11. 3 
Q. B. 418. 

1816. Accompanied by others in same 

carriage.] — A clergyman bond fide going to visit a 
edek panshioncr is not, by reason of his having 
other persons in the carriage with Idm, 4li8entitlea 
to the exemption from turnpike toll given by 
Turnpike Boads Act, 1822 (c. 126), s. 32.— 
IaAYABD r. OVEY (1868), L. B. 3 Q. B. 415 ; 37 
L. J. M. O. 148 ; 18 L. T. 632 ; 32 .T. P. 821 ; 10 
W. B. 896. 

Curate temporarily officiating — Without bishop’s 
licence.] — See No. 1815, ante. No. 2049, pos/. 

C, Exemption, from Secular Service. 

(a) In General, 

1817. Expenditor of sewers.] — An archdeacon 
cannot be appointed by comrs. of sewers to the 
office of expenditor. — I jEe’h Case (1670), 1 Mod. 
Bep. 282 ; 2 Keb. 693 ; 1 Vent. 105 ; 86 E. K. 
880. 

AnmAdfitm : — FoUd. ChunilH>rH’ Case (173S), Audr. 3.'i3. 

1818. - ^ A clorg>Tnan is not compellable 
to serve the office of collector A expenditor to the 
Comi*H. of Sewers.— (Jhambekh* Case (1739), 
Andr. 353; 95 E. U. 431 ; sub nom, i)AUTBX3Ul) 
(Vu’AH) (Jask, 2 Sira. 1107. 

I AntuAatitrns -Mentd. Ciorard'H ( ’uhc (1 777), 12 Win. Bl. 1 1 23 ; 
U. i\ Warner (UUG). 8 Term Hen. 37f». 

1819. Overseer.; - A clergyman is exempted 
' from starving the tiffice of 4)vers<*er. — A non. 

' (1701), 6 Mod. Hop, 140 ; 87 K. K. 899. 

Anmitdiioint .' "Bslti. Chuinliers’ (’aae (I73M). Andr. 3/»3. 
Mentd. H. r. Jiicknon (H?:*), 1 Omp. 2117. 

1820. Service on Jury Ordination after impanel- 
ment.] -Bke( 11 kk’s C\he (1577), 1 l^»on. 190; 
74 E. It. 813. 

(h) M Hilary Service. 

1821. Who are exempt — Under Military Service 
Act, 1916 (c. 104), Sched. 1. (4)— Lay member.) 

— A lay ivader tif the Chiircli of ICnglaiid who 
dev(it4*H his wliole time to his office A: has no other 
profession or living but is not in lioly ordoi*8 is 
not entitled to the ex<*niption fnaii military 
s<‘rvice 4*oufern*d hy Military Service Act, 191*6 
(c. 104), Sclied. I., clause 4. — Simmon ns r. Ellioti*, 
11917J 2 K. B. 891 ; 87 J.. ,1. K. II. 12 ; 117 L.T. 
626 ; 82 .1. P. 37 ; 15 J.. (1. H. 816 ; 20 (’ox, (’. V, 
51, I). C. 

Antudation : — Folld. Hnbiiiti v. Wood (1 1)17). S7 L. J. K. B. 
224. 

1822. .J— 1-: von if a man wlio is 

not ill holy orders can be call<‘d *' a ivgular 


PART V. SECT. 2. SUB-SECT. 2. A. 

e. Kxifid of immuHity~‘-Hoitnf to, 

fdtrfniinff *i’ rtturninu from - I’initution 
hu the ordiHury.y- -A clrrirjinan duly 
I’ilfMt t-n attend ii ▼iMltation by the 
ordinary of (he dliHHwt« In nrlviU^inHl 
(i»m arrest rnlcundit, vi imminAo. 

- -McOkatii r. UKiLvunrv (1S60). lo 
W. U. I27.- IR. 

4. J. — lll.ANK e. j 

(U:K.uaiTV <I8«6). lA W. 11. 133. — IR. j 

«. Slatuirr, 1 — ('oniiiiuiilmtioini . 

iiiwle hy a clergy man ulmut a mem- 
l>er of hlH chtm<ih. to other luemU'n* . 
of hlH ehurch am not prtviU^Hl.- - ' 
Mki.iair r. pAllKKit (im)2>, 2 S. H. 
N. 8. W. 156.- AUS. 

f. — ITArrr so injury iiroml.l 

— liLANetiARn r. Ku'Iikk HS:6>, *i« 
L. U. J. 116.— CAN. 

g. J. - Yioxkcx r. Noi- ■ 

SKCX (1877), 21 L. .1. 86.- CAN. 

Ii. — . Atkireftt from the 

aitur. ] — Tu an action for slander, deft. 


t ileudetl that he, tiw a parif.h priest, wptike 
ho wortls from the altar of his ehupel 
to the parlHhiuiierH by way of odinoiii- 
tloii of pltf., %vho was one of the 
imrishioiiertt, rt^lying ui»oii the occasion 
as privileged :--//rW ; there was no 
Hueh prlvtU*g<\ -Mauuatu r. B'inx 
(1877), X, H, II i\ L. 152.— IR, 

k. — ““ IntimietntUm of u*UneMrs.] 
— The cl. will punlKh, na an liiterfercmH.* 
with the eourm* of JtiMtUv^ 4^ of fair 
trial, the of laiignogo <»leiilatocl 
to alTivt tlic minds of neraous who 
might otherwise Ih> willing tti give 
evidenct^ in a i>ondlng e«u^M^ or ti» 
deter them frvim eoiniiig forwanl as 
wit nesaea. The fa<*i t hat sneh ianguugt' 
WOH iisiHl by H prienil at the altar to 
hisoongreiration does not llierehy «*<tnfer 
any privlUv**. or mitigate the 
tempt.- — ite .^ocni Mkatii Euti-riox 
rsTiTiov, Fav’s Cask ( 18U2>, 30 

L. U. Ir. 6 j6.- IR. 

1. i*roduction of ,mii€S of defa- 
matory scrmoH,\ — Xu an uetJou of 


! duiuuges h>r defamatory weirds, read 
by a rlergyiimn from a pulpit, againat 
the Hi'huolinaHter <»f the jiarisli, the 
et. found Hint tiie clergy man was not 
bound to produce the paper from 
which it was alleged tliat no hut! read 
the defamatAiry expressions. — C' oi»i»ku 
r. tJKElo (1812), 16 Fttc. foil. 5US. — 
SCOT. 


PART V. SECT. 2, SUB-SECT. 2.— 
C. (b>. 

m. ll’Ao nrr rsrmiM — Vtoier Mili- 
tary .Serrirr .let, 1616— •* Aertagr/nd.”! 
- -A religioiiH denomination wliicii 
lielleveil it to Ik* um*criptural to have 
a fixed ministry, tlukt is regular 
elergymen attacluKl ti) separate cmcuI' 
gregations, electetl elders from among 
the memliers of each congregathm, 
who exercised ail the fiiuctions iisuallv 
perfonned by regular clergy men. In 
adiliUou two evaugelista were appoluteil 
to vialt the various congrrgatioua, & 
to excivbc all the funcUouti usually 
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minister” of the Church of England, ho is not 
excepted from liability to military 8er\nce by 
Military Stwice Act, lOKi (c. 101), Sched. 1, 
clause 1. — Robins v. Wood (1017), 87 li. J. K. R. 
224 ; 81 .1. P. 311 ; 15 L. Ci. R. 820, 1). 0. 
.Inn^aiion : — Mentd. (Icrhold r. Day (1017), S7 L. J. K. D. 
059. 


1823. 


Date of ordination.] — The 


exception from liability to military service of 
“ men in holy ol^dors or regular ministers of any 
religious denomination ’* winch is contained in 
Military Service Act, 1910 (c. 10 1), Sched. L, 
clause 4, applies only to those* persons who wen* 
within the scope of the exception on the ** ap- 
pointed date ” on which they an* t-o be deemed to 
have boon duly enlisted in Ills Majesty’s Forces. 
A man, therefon*. who takes holy orders or who is 
appointed the regular minister of any i^eligious 
denomination after that dat<» is not (»xcepted from 
liability to service. — S tonk r. Wood, [11^17 1 2 
K. R. 885; 87 L. ,1. K. R. 38; 117 1.. T. 004 ; 
82 ,1. P. 20 ; 31 T. R. R. d ; 02 Sol. .lo. 35 ; 1.5 
J.. (i. H. 830 ; 20 Cox, C. C. 12, 1). C. 

J toMff ; -Apid. Siininomlw r. Klliott- (1917), S7 L. J* 

K. 1«. ri : Miirris r. Alartin. 11918J 2 K. 11. S92. 

Minister of other religious bodies. | - 

See Part A’lll., Sect. 3, sub-sect. 2, R. (h) ii., 
post. 

Z>. As Witness, 

Whether communications to clergyman privi- 
leged.] — See Evidence. 


1300 ; subsequent proceedings, sub nom. GBaoE v. 
JoNE8 (1741), 2 Stra. 1140. 

,j — note, Pluralities Act, 1838, 

(c. 100). 

1828. Farming — How penalty recovered.] — H. 

r. BninuT (1758), 2 Keny. 271 ; 90 K. R. 1180 ; 
sub nom, R. v, WiuoiiT, 1 Rurr. 543, 

— Mentd. FtirnUM* r. T*^J'ler (J 834), 5 II. 


SCJI-SECT. 3. — DlHAHILI'imS. 

1824. Trading - Buying merchandise- For use 
of family.] — Anon (1733), 2 Raiti. Jv. R. 31(r; 
01 E. R. 521. 

1826. Contract made In course of trade - 

Validity ~ Lease of farm taken for occupation.] — 

An agreement in 1800 for a least? t>f a farm to a 
clergyman for the purpr)8e of occupation is void 
under 21 Hon. 8, c. 13. — Moitias r. PitiisTON (1802), 
7 Yes. 517 ; 32 E. li, 220, L. (J. 

1826. - - - . .. ,j “Whore a clergyman 

t?ngag(*s in trade, contrary to Pluralities Act, 
1838 (c. lUO), 8. 20, A: niak<*8 a contnwrt in the 
course of such tratle, such ctmtracl may, under the 
proviso in scet. 3J, be enforced either against or 
by the? clergyman, though both parties contract 
with knowledge of the facts (‘onstituting tin* 
illogalitv. — Lewis r. Rkkuit (185.5), I E. Ac R. 
017 ; 24 L. J. Q. R. 101 ; 25 L. T. (). S. 80 ; 10 
.1. P. 550; 1 Jur. N. S. 757; 3 W. It, 100; IJO 
E. U. 341. 

1827. Keeping grammar school - Without 
llcence.j — Ih'oliibition was granRid to a suit in the 
Spiritual (’t. against a clergyman for non-residence 
A: keeping a gmmmar sclKsd without licence. — 
.loNKs r. Geou (1740), 7 Mod. Rep. 371 ; 87 E. R. 


887 ; U. t*. lluehttimti (1846), 8 O 
(IS71), 24 li. T. 357 ; U. r. Ih 


... 883 ; U. r. Lovlbmid 

..all,^ 118911 1 g. JJ. 747 ; 

AhillU r. HuMmimI, (19031 2 Cli. 4.31 ; Lowe v, Dorliiig, 
1190(0 2 K. 11. 772. 

,j ‘ScCt note. Pluralities Act, 18.38 (c. 100). 


SBh-HE(T. I. — Conditions PuErKDENT 
Ofpictatin(j. 

A, Licence of Jiishop, 

1829. Necessity for licence - Lecturer.]— R. 

r. St. Rautholomew’s ((.Ijuuu iiwaiidenh) (1700), 
13 East, 121. n. ; 104 E. U. 434 ; sub nom, 

St, RaUTIIOLOMEW’s (CmilU’JIWAltDKNH) (Uhe, 

Holt, K. H. 418; 3 Salk. 87, 

AntudathiiiH : Befd. It. i’. London, Dp. ^1743). 13 EiimI, 
120, n. ; Fi'WUHon r. KInnuiill (1812), 9 14. ik. rln. 251. 

1830. . I — None can prt*arii without li(?(?m*o 

of the ordinary, whose cure it is to prevent. lu'rtwies 
A: schisms in his diocese ; Ar- th<*ns is a eanon 
against preacliing without lict*nc(», & that binds 
all the clergy. A cU*rk ordained cannot pre(u*h 
even in the diocese whi?r(H»f he is. A:, by whose 
diocesan he is ordained, without lict?uc(' ; though 
one would think the very ordination would 
amount t-o a licence to preac*h within that dio(9*H0 
{per CiTH.).— K jn(?ii v, Haiikis (1702), 12 Mod. 
Rep. 040 ; 88 E. ii, 1573. 

Annttlaiitm -Refd. Down & (Jonnor &. Dromon? (Lord lip.) 
r. Aliller, Siiiiic! r. INdter (1861), 5 L. T. 39. 

1831. Translation of bishop - -No necessity 

for new licence.] - (1 ) Though a <!urate is appoiiit<id 
by a vicar, (‘itlier generally or (*xpn‘HHly n»r life, 
yet su(‘h a|)pointinent is in it s own nature i*<?vocablo 
ill law {per (hiu.). 

(2) If a bishop grants a licenc<? (.o a curate to 
premth, At afterwards is translated, tlp‘rc is no 
necessity for a new Uceiuje by th«* suceecfding 
hisht*!) *((’AIITEII. R.). —PlllC E 9. PUA'IT (1720), 
Ruiib. 273 ; 1 Rain. K. R. 2.33 ; 14.5 E. li. 071. 

1832. Nominee to chapel of ease.) Sr, 

John’s Chapel of Ease, Ht. Anduevv’h, ILh.iiokn 
(Jamk (1730), 158 ; 01 E. R. 000. 

1833. Unbenehced clergy.) Tiieiiecj r. 
Keith, No. 157, «/dc. 

1834. .) -“It may b<? very proper that 
cMirat<*s should bt? *‘xamiued At admitted by the 
cliocewui, in order to prevent pei*sfins, not duly 
(lualitU'd from being iiit-mduced into parish(*s In 
Uiat charact^T. Hut deft, in the irmtaiice in (pjes- 
iion, did nc»t atL nd in that cihariujU?!* ; nor was In? 
acting as curair? witliin the, meaning of the canon ; 


<*X€*rc|jwd by the elders, except the 
disiKmhinK «f tlie Lord’s Supper. The 
KvanifelihtM wen* not ordaiiietl, they 
were appointed ful ritam ad rutimm : 
they devoted their whole lime t4i the 
work ; is. they were Hiipp<irU‘d hv 
>oluntary <M>iitrJhutioiirt > ~J/eid : Kiieh 
an evaiiKelh*! wuh not a nifulur 
iiiluiHter. ill the Kenne of Sc*hetl. 1 of 
the above Act, tc a«M^>rdlnifly was ni»t 
exempted from military Her\i<^. — 
Moxt<h)MICrik. r. Mackkxxa, 119181 
S. C. (J.) 55.— SCOT, 

jjiriniiv idudrnt .] — 

A third year Ktudeiit of divinity. u<.‘iinK 
an Ufcum iertens, to a iniiihiUT of tiie 
l'idt4*d Free C’lmrch, wa» not 'a "re- 
gular iniuiifter ” In the hoiim; of Sched. 
1 of the above Act ik acoordingly 


wuh not exempt fnnu inilJLiry Hervhw. 
- IlAKi r. .Maiwmali., 11918) S.r. (.1.) 
47.— SCOT. 


PART V. SECT. 2. SUB-SECT. 3. 

o. Mt ndter of fstrlinnirrU.] ' ■ Ac- ; 
eoruiiifC to the eoiiHtitutioii of lie i 
Ne<lerduitH^*ho Hervonndo of Here* , 
formeerdu Kerk van Zuld Afrlka. each 
congregatiem wa« t ho owner of lU own 
property Sc fundH, K wan reproHoniud by 
a ^rkeraad which wum eiitruated with • 
the govt. Sl guidance of Hueh C'^in- ; 
grogation Sc with the arlmlnlMtration i 
of itH property Sc fundH, the Kerkoraad 
aliM» lieing eiiijKiwen-d to reproHent the 
eufigregatiofi at law. In 1915 a con- I 
gregution Sc lU Kcrkeraad rcufKx-tfvely , 


paHHod reMoliit toiiH approving ot the 
eundidaluro of their iriintKtor in a 
purllamefitary elwtion, 'I'ho inIniNtor 
iiaving Imwii fJeeUjil, einit.Iimed ro- 
<wlviiig hlH Kulary a»« itiinixUT. hut 
provided for a Hiileditiiti? during IdH 
aljHftriee, Sc paid IiIh nalury. In an 
action for a d«Mditration of rightn by 
Home iiioniherH of the eongregatlon : 
Held : UH the nslation of a inluiider 
towards the eongn.?gal Ion wan u Htrletly 
penainal one ae<;<»nlltig f/» the con- 
Htitiitioii Sc niculatlonH of the ohiireh, 

L OH mlnleter wan Ineoni- 
h tluit of a iiiemtier of 
Sr It did not avail hiiii Ut 
iMt Itiite Sc pay bin salary." 

•. Van iiicii fJoHMT (1918/, 
-8. AF. 


hiH pOHlilOll 

patihle wit 
parliament, 
provide u hij 
PK Waai. r 
T. I*. D. 75, 
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Ecclesiastical Law. 


8ecU 2. — Siaius and powers: Sttb-sed, 4, .4. B.; 

8^-8€ct» (}» Sect, 3 ; Svh-se ci, 1.] 

he only came to officiate Jfor the rector on a par- 
ticular occasion, lliat occasional assistance so 
given is punishable ns an ecclesiastical offence, 
merely because the minisk^r, so assistant, has not 
been licensf^d, as curate, by the bishop of the 
diocese, is more than, without further authorities 
being adduced, I am prepared to lay down as a 
rule of law (Siu .Foiin Nichoix). — Gates v, 
(?HAMBEits (1824), 2 Add. 177 ; 102 E. U. 209. 
jinntttalifms : — Retd. MarHlitill r. Kxotcr, Bp. (I SCO), 7 
IJ. N. H. C.'iS ; J>o\viL & Connor & Jinjinorc* (Lord Bp.) 

V. Mill<>r, Saino Bolter (1H(U), It Ij. T. :t0. Mentd. Martin 

r. Muc^kuiioHiic (1870), 4 Q. B. O. UP7. 

1835. ^ Officiating In unlicensed building.] 

— Wilcox v. White (1833), Return of Appeals 
l)efore the High Gourt. of I)<4egakjs, No. 192 
(Parliamentary Papers, 199, April 3, 1808). 
/t7tfu>t<Uion : — Mentd. Trower v. lliirHt (1847), 5 Notes of i 

CUH4'N 1(10. ! 

1836. ,] — (1) Toleration Acit, 1088 > 

(c. J8), exempting persons who shall iakci tlie oaths 
& siihwrrliie tile declaration tliere mentiom;d from 
piHiHA^cution in the Kct^loHiastical Gt. for non- 
confonning ki the Giiurch of England, exkmds 
n<it only to Jay persons but to c^l<»rgymen wlio, 
after being ordained, disstmt fi-om the Giiurch. 
Sevibte : (2) to claim tliis exemption, it is Huffici(;nt 
tiiat the party stakes iiimst^f to be a dissM^nter, 
without any inort* formal act. 

(3) A person ordained a priemt in the (Jhurcli of 
England cannot, in this manner <ir ot.Jierwisc* at 
ids own pleosure, divest himself of his orders, so 
as to i^xemfit iiimscdf from correction by the 
bishop for breacli of occlesiaHtiea] cl icipline. 

Where* iiHiclos iiad hcMm exhibikd in the 
KcciesiaHtical Gt., under Ghuwii Discupline Act, 
1810 (c. SO), against a priest for siieh jrit'gular 
])orfonnaiic<} of seiwicje, A: he put in dt'fensivf* 
allegations, stating that, hc^forc* he did tlu* aids 
complaincHl of, lu^ had seceded fixim tlie (3iurch i 
of England, A^ was miiiis(<4*r of a congixigation of i 
liroteslant disseiik'rs, assidjibling in tJai unlicensed , 
chapel : -"'/fcfd ; pc'rfoniianee, by siudi piiest, of ! 
tlu‘ (Miureh service in an unconHi?crakHl chapel, not ; 
li(*ens(*d by Mio bishop, iS: against his monition, j 
is a hreacdi of c'celesiast ical diseijilinc*, Ar- not a i 
mejH^ act of lion-oonfonnity protected by the ; 
'roh'ration Act, lOSS (c. IS), or by Places of i 
Heligious Worsliip Act, 1S12 (c. 155). 

(4) In criminal suits, whei-o a eliaige is plea<ied 
conjunctively, it is not necessary k provt* every j 
]>aTti(nihir part of iiie offence, but seut'cnce nuty be i 
pi*onounced upon that wliich is proved. — R abnks . 
r. Hhour (1840). S Q. R. 010 ; 1 Noks of (Ws. : 
007 ; 15 E. J. (i. R. 290 ; 7 I.. T. O. S. 110 ; 10 
,1. P. 312 ; U) .liir. OSS ; 1 15 E. R. 1013 ; nub nonu , 
SiiOBE V. Raunkn, Rrod. A: E. 45. 

Anmlfitinn -f/rnmi//!/. Mentd. Lanir v. Purvos (1802), 15 

Moo. I*, r. i\ asjL 


I (2) When a deft, ^ves an affirmative issue to 

I arts, in a criminal suit, he may at the same time 
file an affidavit explanatory of his conduct. — 
Kitson V. Dhury (1805), 29 J. P. 043 ; 11 Jur. 

I N. S. 272. 

i .] — Sec^ nowy Liberty of Religious 

Worship Act, 1855 (c. 80). 

1840. Who may grant licence.] — Hekbert v, 
WESTMiNSTEit (Bean Ac CHAPTER) (1720), Fortes. 
Rep. 345 ; 92 E. R. 883 ; sub nom. Westminster 
(Dean At CiLAirncii) v, Herbert, 11 Mod. Rep. 
315. 

1841. Diocesan chancellor.] — Smith v, 

I-<ovEimovE, No. 165, ante. 

1842. Whether bishop bound to grant licence.] — 

Tlie arclibisliop or bisliup must licence a lecturer, 
but tiiey cannot determine his right to the place. 
— R. V. St. Bartholomew’s (Chituchwardens) 
(1700), 13 East, 421, n. ; 104 E. R. 434 ; 8ub nom. 
St. Bartholomew’s (Ghurchwawdens) Cask, 
Holt, K. B. 418 ; 3 Salk. 87. 

Anniiiailatut : — Consd. It. v. London, Bp. (1743), 13 Eaht, 

420, iL. Re!d. FcrifUflou r. Kiiiiiuull (1842), 0 CH. A: FJn. 

2,5 1. 

I 1843. .] — A mandamus lies to compel a 

bisliop to grant a licence to preach to a person who 
is properly qualified. — GorEPAiT v. Newcomb 
(1705), 2 IaI. Raym. 1205 ; 92 E. R. 290. 

Anfu4fUi(nm Reid. B. i*. Litxjhflold & Coventry. Bp. 

(1733). 2 Burn. K. B. 305; BariioH r. Shore (1«1«), 4 

Noti‘H of C-aseH 503. 

1844. .] — A nuindumuH would not be 

granted to the bishop of Tondon to grant licence 
to a lecturer, who appeared to have no fix(*d 
salary, but to depend altogether on voluntary 
contributions, Ac where theixi was no custom, i 
the r(*ctor had rt*fused liis leave k> pi'each in the* 
clmrcdi to the person now ajiplying {per Gitu.). — 
St. Anne’s, Westminster (LEC'rcuER) Case 
(1743), 2 Stra. 1192: 93 E. R. 1121; sub nom. 
H. V. JxiNDON (Bp.), 13 East, 419, n. ; 1 Wils. 11. 
Anwtiatittns .‘’ --Oonad, B. r. London Bp. (1811), 13 KaMt. 

41U. Mentd. Doe d. Butcher c. MuKirrave (1840), 1 .Man. 

A: (i. 025. 

1845. Refusal for unfitness — Endowed 

lectureship.] ' -A(!t of Unifonniiy having enackd 
that no pei'son shall bo allowed to preach as a 
lectui*er in any church, etc. unless Ikj be first 
approved A: thcivunto licenced by the archbishop 
of tlie pi*ovince or bishop of the diocese, etc. flic* 
ct. will not entertain a motion for niandannis to 
the bishop to licence a lecturer appointed by the 
palish, iqion the piwious refusal of tiie bisiiop to 
do so upon the alleged ground of unfitness in the 
party eleckd, unless it be shown that tlie like 
application had also been made to the archbishop, 
A: rcjei'ted by him. — It. v. IjONUON (Bp.) (1811), 
13 East, 119 ; 104 E. R. 433. 

Annotatiims : — Retd. R. r. Ulnuc(*6tcr, Bi>. (1831), S) L. J. <). 

S. K. B. 228 ; Ferguson r. Kiimoull (1842). 8 Cl. & Fin. 

251 : Ha>'niun r. KiiKby School (1874), L. B. 18 Kq. 28. 

Mmtd. It. V. Uarnard'H inn (18.36), 5 Ad. A: Kl. 17. 


18S7. .1 - FuElil^ANn r. Nisau?, No. ' 18*®* — : .J~The ct. diachaTged a 

3800, post, For a mandamus to the Bisliop of London to 

1838. .]— Hodgson r. Gijvds'I'onk ' Sconce a clerk chosen by the inhabitants of 

(1862), Thtws, May 4, June 3, & 11. I Bartholomew, Excliange, Jjondon, to an 

Anmitatum .—-Retd. Down Ik Connor At Dromoro (LokI Bp.) endowed lectureship in the pai’ish church there, 

r. Miller, sunie v. Potter (1861), 5 1,. T. 36. upon affidavit made by the bishop that the iputy 

1839. •h~(i) D., a clergyman of the elected liad been admitted before him with a view 

Church of England, liaving been charged with to liis being “ approved & licenced,” which are 
l^erforming the offices of the church in a room not the words of Act of Uniformity, 1002 (c. 4), s. 19, 
const'cratecl or licenced, Jk without any authority imnosing that function upon the archbisliop or 
fiom the bisliop, admitted the fact. A: gave in an bishop before any lecturer may lawfully preach ; 
affidavit explaining that he had misapprehended that he had made diligent inquiry concerning his 
t he law i--Heid : hi* must In* condemned in the conduct A: ministry, & being convinced from such 
costa of the suit, though it was alleged other inquiry that he was not a fit person to be allowed 
clergj'inen of the diocese had uffendtHl in the same to lecture, he had conscientiously determined, 
way with impunity. after having heard him, that he could not approve 
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or licence Wm thereunto. The rule which included i 
the Archbishop of Canterbury, as well as the bishop, 
in the alternative, was also discharg;ed as aj^alnst 
the former, against whom it was not pi'essed ; 
though it was considered to be equally open (o the 
party to make a substiuitivt^ application ugiiinst 
the ai'chbishop, if ho declined to inquire 4 is to liis 
fitness, with a view to approve or disa))pi*ovo of him 
as a fit person to be licenced. — li. v, Cantkiihuhy . 
(Archbp.) & I^NDON (Bp.) (1812), 1.5 East, 117 ; 
104 E. R. 789 ; previous proceedinqs. H. v, London 
(Bp.) (1811), 13 E;iat, 419. 

Anneiaihns : — Apid. U. r. Liverpool, Bp. (1904). 20 T. Tj. It. ' 
485. Raid. Fowrusoii r. Kliiiuuill (1842), 0 Cl. & Fiti. 2.'il ; 
Kxcior. Bp. t». Marshall (1808), L. 11. 8 H. L. 17 ; Jl. r. 
^ntcrbiiry, Archbp. (No. 1) (1902). 71 L. J. K. B. 891. 
Meiltd. A.-G. r. York, Archbp. (1831), 2 IIuhh. ,S: M. 401 ; 
A.-G. V, AthorHtono Free i8chool (1834). 3 My. K. 544 ; 

R. V. Exeter, Bp. (1850), 14 J. P. .To. 3.'il ; Wilkew’ 

Charity (1851), 3 Mac. 8c G. 440 ; Kaymaii r. Ituprhy 
,S<jhool (1874), L. U. 18 Kq. 28 ; U. r. LolccKtor Grtltits!, 
11899] 2 Q. B. 082 ; v, Iiu;lis, (I910J 2 l‘h. 211 ; 

U. r. Poplar B. O. (No. 1). [1922] I K. H. 72. 

1847. Second curate — One curate insuffi- 

cient.]— Anon. (1816), 2 Cliit. 253. 

1848. Minister duly appointed by Incum- 

bent.] — Whc?rci a licenced minister appointed by 
the trustees of a chapel, hod bcH»n restrained fj*oin 
preaching by a decree of the Ecclesiastiinil (Jt., 
upon the ground tliat the cliapel had not boon 
endowed, according to the ])rovisions of C'hurcli 
Building Act, 1831 (c. 38), whei'eupon the inciuni- 
bent of the parish appointed a minister, but tlui 
bishop refused to liconen him; — Held: th(j et. 
would grant a mandumus, requiring the bishop 
to licence the minister so appointed by the 
incumbent. —H. r. London (Bp.) (1838), I Will. 
Woll. A. 11. 151. 

1849. .l — B. v , Liverpool (Bp.) (1001), 

20 T. 1.. H. 485, D. 0. 

1850. Revocation of licence At will of bishop. | 

— ^A licence granted by the bishop to a clergyman 
to ofilciatc in a proprietary chapel is nn'ocable at 
the will of the bisliop. — Hodgson r. l)n.i,oN 
(1840), 2 Luit. 388 ; J63 E. U. 418. 

A mwt at wuH : —Consd. lliohardH r. Fluclier (1874), i.. Jl. 4 
A. 8c E. 255. Refd. Down & (Niiinor 8c Dromon* (J^onl 
Bp.) V. Miller, .Same r. Potter (1801). 5 L. T. 30; SoOk- 
wick r. MaiicheHtiT, Bp. (1809), 38 L. J. K«*el. ,30. Mentd. 
Combe v. Kdwardu (1878). 3 P. D. 10.3 ; Martin r. Mae- 
koiioehie (1879), 4 O. B. D. 097. 

B, Consent of Incumbent, 

See Part 111., Sect. 7, sub-sect. 2, (J., nnie. 


SuB-sEcrr. 5 . — Relinquishment op Statu.s. 

1851. Under Clerical Disabilities Act, 1870 
(c. 91) — Formalities not completed — Whether with- 
drawal possible.] — A clergyman \%ith the view of 
relinquishing hiis ofilce, executed a deed in the 
form prescribed by the above Act, caused it t<i 
be enrolled, but did not take any of th<i further 
stops required by the Act. ll<i subsequently 
abandoned the intention of relinquisliing his office 
— Held : the enrolment might be vacated . — Bx p, 
A Clkroyman (1873), L. K. 15 Eq. 154 ; sub nom. 
lie A C?i.ekoyman, 42 L. J. C/h. 260 ; suit nom. Be 
Ci,erical Disabilities Atrr, 1870, 21 W. it. 241. 


Sect. 3.— NATURE AND TENURE OF 
BENEFICES. 

Sub-sect. 1. — In General. 

1852. Double cure in same parish— Rector de 
vicar.] — Britton r. Wade, No. 1861, post. 


1853. .] — Olbrke d. Prin V. HEAT!I» 

No. 1795, ante. 

1854. Title — Conferred by ordinary.] — P eunb 
r. OujFiELD (1680), 2 Oas. in Ch. 19, 31 ; 22 E. R. 
826, 832. 

1855. - Existence of benefice proved -Pre- 
sentation to ordinary— Possession.] — In a suit to 
establish a i*ector’s right against perception by the 
patron of tlie advo\^'sou who also by documentary 
evidence proved himsidf ontitled to a sum of money 
in resptMd. of tlu» tithes arising within the parish 
Ac a general non-perception of tithes by any fonnor 
ecclesiastical I'octor ; — Held: clear documentary 
evidence of the existence of an ecelesiastical 
lectory in support of a n^ctor's title Ac pwi^f of 
performance of (.Hiclosiastical duties wouhl ] ire vail. 
Tile nvtor’s right in such a cast^ Is established by 
mere pi*oof of the (existence of the rt'ctor}^ -of his 
being do Jure *\c de faclo rector by prt^seutation, 
etc., Ac thert'foi'e (mtitled at common law — Ac by 
inference, from the ancient valuation of the 
rectory, as pioved by t he old surveys Ac (locmuents, 
being shown bci mutdi larger tlian the <'ontem- 
porary valuation of the advei *80 right to the' Hthes 
claimed by dc'ft. on which proof the ct. held the 
advei'sct claimant. 1>o he only a portionist., although 
theiHj wiis no t'vidtmcc* given of the ext>ent. of Hi*^ 
claims on either side, in respect of tlie ))nr(i(ailar 
tithes d(*mjinded by eju*h. On sueJi conflicting 
claims so esLiblislied, the ct. cannot. <hHTec an 
ac^coiint until the right of the r<Hd.oi‘ certain 
of the tithes, shall be Bpeciflcally ascertained, ;is 

I such a eiise bears no analogy to t.hat of a le8se(''s 
! confounding bemndaries, ^ to that end tls^ ct. 

. ordered a reference to the Deput y Uemtqnhraiici'r, 

' as being more advantagi'ous less object.ionablc 
* than a commission for t.hat pur^tose. A room, 
pait of a mansion- hous4' in the parish, fitted up as 
I a chapel in which marriages ^ baptisms have been 
solemnised suflicient to establish the fact of f ie* 
rectory being f^cclesiastlcal, although tlu'-n* Ih» 

I no burying-gi*ound att^iched, At- other iricid<uif.s 
' thereto be wanting. — Boulton v. Kiojiaicdh A: 
IhiOTir (1819), 6 Price, 483; 146 10. It. 871 ; suft- 
sequent pntee.edinqs (1821), 9 Pri<;c, 671. 

.innoltitioii Raid. I'cwkc V, Bt«rlriBrl..n. IlDMl 2 (3i. .308. 

1856. Whether fellowship of college Is.J A 

fellowship of a college' is no bcTK'flce*, nor are tln' 
profits of it bona eeetesiastiva. A bishop can 
seepie'ste^r nothing but wli/it an e'cclcsiastic lias as 
a Wile body ; nf»t what ie* has as member *»f an 
aggregate one. - Mohely r. WAltnilirroN (1697), 

1 Ui. Haym. 265 ; 1 Salk. .329 ; 91 E. it. 1973. 
Annotatinn .‘—Raid. Yoiiiitf r. Lyncli n75:i). Say. Hi. 

1857. Is corporation For taking gift of land - 
For benefit of church.] - A parson is a c<»rpn. for 
the taking of land for Uie benefit of the church, 
as the «:hurchwai3leiiH ar<^ for pei'sonal things. — 
A.-G. V. Rvveh (1722). 2 P. Wins. 125; 2 Eq. 
(Ja/4. Ahr. 29,3, pi. 18 ; 21 E. K. 667. 

Annatfiiionit : — Raid* Do vViiult v. Do Wiiidl (18.54), 2 Eej, 

lU'ii. 1107 ; Coopor r. Law (1859), 5 Jur. N. S. I2IJ3, 

1858. Chapel in parish - Proprietary Chapelt- 
Licence to preacher — Rights of Incumbent.]— 

Portland (Duke) v. Bingham, No. 1.3<JJ, {inie, 

1859. — - *1 — ItlCJIAllDH V. 

Finuhkr, No. 448, ante. 

1860. Not parochial -Rights as to fees, 

dues, etc.l' lender (Church Building Act, 1831 
(c. 38), 8. M, by which the fees, dues, offerings, or 
emoluments of right or custom belonging to tiio 
incumbent of tite parish, clia^Kdry, or place in 
w'hich the newly ‘en*ct<5d church is situaL^ are to 
fcM 5 rect?ived on account of such incumbent, except 
such pait as tlie comrs., with Uie consent of tno 
bishop, the patron, the inciimb«rnt in some 
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Sect. 3. — Nature and tenure of bcneficeft : Sub-eecia, 
1, 2, 3 ^ 4.] 

coHcts, & the bishop alone, with the consent of the 
pati-on incunibent, in others, shall assign 
to th(^ minister of the district chiuxjh — ^the term 
“ chapel ry ” means a legal parochial chapclry, 
&, therefon?, one which is immemorial. 

Upon a trial, where the question was, whether 
the chapelry of II. was a legal parochial chapelry : 
— Held: (1) the statement of a witness, tliat he 
iiad l\eard from a former incumbent of 11. that the 
people; of four townships ik> another parish (;ame 
tlie (Iiapelry, was admissible in evidence, inas- j 
miicii as the riglit^ of tin; chapel in question were 
sufTlcicntly of a public naturo to make reputation 
admissible ; (2) a case statcnl by a deceased 

incumbent of JI. for the opinion of a proctor, 
with his oi)inion thereon, was admissible, on the 
same principle as the statement of a deceased j 
occupier, which qualified his estate, would be j 
admissible ; (3) the answer of the incumbent of 
11., At other clergymen, to questions sent by the 
llishoT) of C., th<; diocesan, for the; infonnation of 
the uovernors of Queen Anne’s Bounty, at the 
time an augnumtation was madt*, was admissible, 
as being in the nature of an inquisition on a pubic 
matt/f»r.— (^Aiiu v, Mohtyn (IHoO), Ci Kxch. 09; 
19 L. .f. Kx. 2-19; M U. T. O. H. rm ; 11 .1. P. 
570; l.^»5 K. If. .SO. 

Anwitutiim : --Ah to (I) Refd. Fowke r. ncrliitct-oii, IlDM] 2 

dll. 30H. 

1861. Spiritual nature of benefice.,— A bemllce 
is not made spiriiaial IxM^ause it can be iield only 
by a pei*8on in hoiy ord(*i*H ; it is tlu! object for 
which the house is c^stablished that makf;s it a 


patrons were parties, At as R. would have been 
estopped from raising that question again in any 
proceedings between himself At the patrons, he 
was also estopped from raising the same que^ion 
as a defence against the incumbent, who, as being 
a privy in law to the patrons, was entitled to take 
advantage of tlic same estoppel. At such defence 
should be struck out as frivolous At vexatious. — 
Magiiath V. Rek.'hkl (1887), 57 L. T. 850, D. 0. ; 
(ni appeal (1888), 4 T. 1j. R. 290, C. A. ; sub nom, 
Reichet. r. Magiiath (1889), 14 App. Cas. 005, 
n. h. 

AniuUations : — Blentd. Burrcl.t v. Day, Day v. Fontor (1S90), 
43 Oil. J). 435 : Maodougrall i'. Knight (1890), 2.5 Q. B. D. 
1 ; lluirunliiKtAin v, SctoluH, [1897J 2 dli. App. 1 ; Stephen- 
Boii V. OarnoU, |1«»8J 1 Q. «. 077 ; Dunlop Piioumatit^ 
Tyro do. r. Hlmlufirtoii (1900). 17 K. 1*. C. 665; .Scott 
V. .Scott, 11912J 1*. 24i ; Nonnan r. Mathown (1910), 85 
h. J. K. B. 857. 

Enjoyment of property of benefice.] — See 

Part VII., post. 

Functions Sc duties of incumbent.] — See 
Part III., Sect. 7, sub-sect. 2, ante, Pari VI., post. 


I SuB-.9EfT. 2. — Rectories. 

1 1863. Necessity of land for existence of rectory — 

; What land sufficient.] — BKiiriy r. Wiieeleu (1002), 
i 1 Sid. 91 ; 82 K. R. 989. 

I Annntaiiom: — Reid. Fowke r. Bcrin«rton, [1914] 2 dh. 
308. Mentd. Dciir. AbinKilou (17S0), 2 Doiig. K. B. 473. 

Position of rector— Enjoyment of property.]— 

! See Pari VII., post. 

j Functions & duties.] - See Pari III., Sect. 7, 

I siib-scct. 2, ante. Part VI., past. 


spiritual or lay foundation. Jf a iiospital be 
(‘slablislu'd for the ivlief of tlie poor, &• if thew; lx; 
no euro of souls attacduxl t o it., it is a lay foumiation, 
althougii the founder shall have annexed, as a 
qualificat ion for the olTlc(\ that, no person shall be 
master or wardem of it i*xcept a clerk in holy 
orders (Siu .loiiN RoMli.i.Y, M.lf .). — .\.-(S. r, 
St. (-UOH.H JlcwpiTAl. (1853), 17 B«‘av. 435; 1 Kq. 
Rep. 585 ; 22 L. .1. CU, 793 ; 22 i;. T. O. S. 188 ; 
i W. R. 525 ; 51 10. R. 1103. 

1862. Inoumbent privy in law to patron.j— An 
incumbent wlio comes into a b«mefic‘e is a pnvy in 
law t.o tlie patron who appoinUxl liim, so as to bo 
(»nt.itled to tiie benefit, k subjeet to the burden, 
of t lu* same c*stopp(*I as tlie patron. 

R., t he iiuuimbent of a living, Kt*nt in bis r(*signa- 
tion of the beneiice to the bisliop, on tlu* under- 
standing that, the resignation was not to bo form- 
ally accepted, nor tlie benefice declared vacant, 
until a ilate agieod upon between himself & tlie 
bishop. Befort* this date arrived R, withdrew 
his rosignaiion, bub the bishop refused to accept 
the withdrawal. A: at the time agreed upon ; 
declared the benefice vacant., after which the | 
patrons appointed another incumbent, who was i 
duly instituted & induct4*d into the benefice. R. ' 
brought^m action against, the bisliop to have his ! 
resignation declared null & void. To this action \ 
tlie patrons of the living were parties, A:, the sole i 
question was whether tlie resignation was efXoctual, j 
Ae it was decided against R. that the resignation < 
was effectual A:* complete. R. rofused to give up ! 
the parsonage-house Ar glebe lands, A:, in an action, > 
brought against him by the now incumbent, for ; 
an injunction to regti*ain him from continuing 
in wrongful possession of tiie premises & for j 
trespass, H. set up, substantially, the same defence i 
as in the former action, namely, that his resigna- < 
tion was not effectual : — Held : as the qiieriion ! 
of the eftc*ctiiality of the resignation was raised ‘ 


SrB-.^E<T, 3. — VlCAHAfJK.S. 

1864. Origrin.j --(I) A vicaragi; cannot be dis- 
solved witlioiit tlu* jwt of the ordinary Ac asstmt 
of tlie King. 

(2) Tlie jiaroon, patron. A: ordinary, may croate 
a vicarage without (he King’s assent. 

(3) Since 1 Hen. 4, c. 12, a vicarage cannot be 
dissolved. 

(4) The vicarage does not pass by a grant from 
the King of the roctory or parsonage. 

(5) I’lie original of vicarages is uncei*tain. 

(fi) Tlu* jiarson Ac vicar may have tlie euro of 
souls, the one habiinatiter, the oilu*r aetualiter, 

(7) A vicar is spiritual ns to the cure, Ac t emporal 
as to 1 he corpii. 

(8) The King’s iisfM»nl is necessiiry to uniit* a 
vicaiago to a «lt»anory Ac chapter, or to dissolve it 
into a parsonage appropriately. 

(9) Since 31 Hon. 8, c. 13, the ordinary cannot 


113; 2 Roll. Rep. 97, 127 ; nul) nom. Ward v. 
Britton, Palm. 219, Ex. Ch. 

Annotftiiotis : — As to (6).Co]lld. Portland r. Bingham a792) 

,R^y«el<l8 (1840», 2 Man. 
& G. 71. Otnrrnlly, Mentd. Wallis r. Pain & UnderhlU 
(1739). 2 Com. 033 ; Smith r. Wyatt (1742), 9 Mod. R^ 
336 ; Kemiell r. Lincoln, Bp. (181^7), 7 B. & C. 113. ^ 

1865. .J — Greenslade V, Darby, No, 47fi, 

ante. 

1866. Creation.]— Grenk r. Austen (1606). 
Yelv. 86 ; 1 Gwill. 226 ; 80 E. R. 50 ; sub nom. 
Green v. Austen, Oro. Jac. 116. 

Annotations : — Mentd. Byani r. Booth (1816), 2 Price. 231 • 
Batohellor v. Smallcombc (1818), 3 Madd. 12. * 

1867. Bkitton V. Wade, No. 18«J4, ante. 

1868. Sawhey r. Coluns (1768), 3 

Wood. IKI ! 
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Pakt V.- 

1869. Uniting vicarage to rectory — Evidence — I 

Non-presentation to vicarage.] — Non-pre*w*ntation ! 
to a vicarage for any length of time is not pro- ; 
sumptive evidence of its reunion to the rectory. — j 
Robinson v. Bedkl (1002), Cro. Eliz. 873 ; 78 I 
E. R. 1098. I 

1870. Uniting vicarage to deanery & chapter — ; 

Necessity for assent of Crown.] — Britton r. Wade, ' 
No. 1864, ante. ! 

1871. Dissolution.]— Britton v. Wade, No. i 

1864, ante. | 

1872. Whether included in grant of rectory or 
parsonage.] — ^Bufi’Ton r. Wade, No. 1804, ante, I 

1873. Endowment — Necessity for deed .] — {\>pe i 
V. BEDiK)RD (1027), Palm. 420 ; 81 E. K. 1154. 

1874. When presumed.] — Wherc^ a vicar- 

age hath hod long continuance, it shall bo pre- 
sumed to have been endowed. — (■kimeh r. Smith 
(1588), 12 (Jo. Rep. 4 ; 77 E. R. 1287, Ex. (^h. 
Annoiatitma : — ConM. lienuett r. Nculo (1811). Wight. 32 i ; 

Moadc V. Norbury (ISlfi), 2 338 ; Wolloy r. Browii- 

hill (1824), 13 JTiro, 500. ^!d. Snwbridgo r. licniun 

(1703), 2 Aiwt. 372. 

1875. .] — Where a rectory was granted 

by the Ciown with licence to appi*opriatis & a 
dii*ectioa to appoint a vicar, & endow him with a 
dwelling-house, & on the appropriation to endow 
him also with a specified annual pension or portion 
for Ilia food ^ sustentation ; At it apiieared that 
there had been a vicar through all subsequent 
time, & that such vicar had for a great number 
of ycai's back received from the lessees of the 
rectory for the time being a larger sum than th(% 
pension specified by the grant, but no instTument 
of endowment, nor evidence of the existence of 
such, was produced, from the absence of which it 
was contended, that the terms of the grant had 
not been complied with, & that the payment by 
the lessees was a voluntary payment by the 
impi'opriators, & determinable at tlieir pleasure : 
— Held : after so long a possession, it miglit be 
presumed that an endowmcint had been made 
according to the terms of the grant, Ac th<* vicarage 
had been subsequently augmuntiMl. --Inman r. 
WllORMBY (1827), 1 V. Ac .1, 515; IIS E. R. 
787. 

1876. Vicarage unendowed -EfTect.J - 1*kin<t:'8 
Case (1090), 3 Mod. Rep. 295; 87 E. R. 195. 

1877. Position of vicar.) — IhtrrroN v. Wade, No. 
1804, a)tie. 

- -- - Right to tithes .) — See l*art VI 1., Sect. 5, 
2?08l, 

1878. Is “ minister ” within eighty-ninth 

canon.] — R. r. Alt.en, No. 098, a}itc. 

1879. — Is ** owner of limited interest in 

land - Within private drainage Act.) — Acland i\ 

Napleton (1888), cited in 30 W. R. at p. 829. 
Anfivtation : — Consd. Doodden r. CoIoh (1888), 30 W. 11. 828. 

Enjoyment of property of benefice.] —See 

Part N il., post, 

Functions & duties.) —See l>aii III., Sect. 7, 

sub-sect. 2, ante, I'art VI., pea/. 


SUB-SELT. 1. — I'EltPETDAI. Cl JCAClES. . 

1880. How established.] — (1) The question j 
whether a perpetual curacy or no may be judged 
of by tliree concurring cii*cum8tancf!s : whether 
there arc parochial rights belonging to the chapel 
in question ; with reference to the rights of the 
inhabitants within the district; A: as,, to the 
rights & dues belonging to the curate. 

(2) Such a curate not removable at pleasure. 

(3) Presentation to a church, or nomination to 
a perpetual curacy may be by parol. 

J — vox.. XIX. 


-Clergy. 

(4) A bill Is the pixiper mode of establishing a 
right tc' a periietual curacy. — A.-CJ. v. Brebeton 
( 1752), 2 Ves. Sen. 425 ; Dick. 783 ; 28 E. R. 
272, L. C. 

Anmitaiiona : — Oencraltif, Msntd. A.-O. r. Foloy (1753), 

Dick. 3(t3 ; .InneM r. EIIIh (1828), 2 Y. & J. 265 ; Dent v, 

Uoh (1831), I Y. & C\ Ex. 1 ; U. r. Clayton (184D), 13 ' 

Q. B. 354 ; MocAlliHUT v. RiK'hester, B|i. (1880), 5 C. P. D. 

194. 

1881. Nomination of perpetual curate — By parol.] 

— A.-tl. V, Brkreton, No. 1880, ante. 

1882. Parcel of rectory.] — The ct. per- 

mitted a recovery to be luuended by inserting an 
advowson, which had passed by the general 
word heiX-Hlitoments, but- rt'fused to insert a curacy, 
because the right of nominating a perpetual 
curate was incident to A: paixiel of the rtujtory. — 
llouNK V. Lodoe, Pueston, Vouchee (1811), 3 
Taunt. 402 ; 128 E. R. 183. 

1883. Position of perpetual curate - Is ** minis- 
ter ’* within eighty-ninth canon.] — R. r. Aijjon, 
No. 098, ante. 

Emoluments of office.]- Se4^ l*art VII., 

'post, 

i Enjoyment of property.) See. l»aii HI., 

Sect. 7, sub-si^ct. 2, ante. 

Functions & duties.]- Ncc Part VI., post. 

1884. Rights of perpetual curate — As to church 
& churchyard — Right to maintain trespass — 

I Against churchwarden unlawfully entering.] — 

I (1 ) The perpetual curate of an augmented parochial 
' chapelry has a Bufiicient fiossi^ssion whereon to 
! maintain ti'ospass for breaking A& entering the 
; chapel Ac destroying the yiews. 

(2) A chapelwarden of a parochial chapelry has 
' not, by virtue of his office, any authority to enter 
the chapel Ac remove the jiews, without the consent 
of the perpetual curate.. — .Iones v. (1828), 

2 y. Ac .1. 205 ; 118 E. R. 918. 

Anmitotwna : — Aa to (1) Refd. Grlffln ». Digliloii (1864), 5 

H. Ac S. 93; Batten r. (ledyo (1889), 41 C!li. 1). 507 ; 

Fowko r. Bcringtoii, I1914J 2 Cli. 308. 

1886. Right to possession for per- 

formance of duties -Right of lay rector to depasture 
churchyard by sheep.] — Greenhi^de r. Darby, 
j No. 470, ante. 

I 1886. Right to bring action as 

' to site of ruins.) -This action was brought by the 
perpetufil cui'atf3 one of the cdiurciiwardeiis of 
the parish church of M. against the lord of the 
I manor to recover iiossession of certain ruins 
which were formerly choir aisles Ac transepts of 
the church, but hod been in possession of the lord 
of tlie manor since th<j dissolution of th<j lessiir 
monaHt.<;nes in 1535. The paxish church, us it is 
now, Ac had bijon for generations, used, consisted 
of tiic towcR* Ac choir only of a larger church, 
which had been at some time walled off fi*om the 
ruiiicd aisles Ac iranscipts. The, question was 
wlioih<‘r the onginal church had been a jiarisJi 
cliureli appropriated to the jiriory, or a conventual 
church in part of wliich the iiarishioners had been 
allowed to worship. The site of the priory which 
included the church if it was conventual had 
b<3en granted by the Crown to defts.* iiredecessors 
in title, Ac they iiad been in possession of the ruins 
ever since. A preliminary objection was taken 
tliai pltfs. Iiad no right t<j sue: — Held: (1) one 
of two churchwardens cannot sue alone, Ac as 
against the (!hurchwardenH the objection was good ; 

(2) a perpetual curate has Kuffir;ient possession of 
everything which forms port of the parish church 
to enable him to sue for possession Ac for rights 
over the church for the spiritual purposes of J^s 
cure, A: against him the objection failed. — FowKE 
V. Berincjton, [1914] 2 Gh. 308; 83 D. .1, Oh. 
820, 878 ; 111 L. T. 440 ; 58 Sol. Jo. 379, 010. 

B B 
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Sect. 3. — Nature and tenure of hcfieficca : Subsect. 4. 

Sed. 4: Subsecl. 

1887. To lease glebe.] — Whore a perpetual 

cui*acy has been aufin^ented by Queen Anne's 
Bounty, a lease made by the curate for three 
lives, without the consent of the ordinary, is void. 
If such curates be within 32 Hen. 8, c. 2S, s. 1, he 
is also within sect. 4 of that statute, wliich pre- 
vents vicars & parsons from making leases, 
without the restrictions r^uired at common law. — 
Dop: d. Kw.’HAUDhon v. Tiiomas (1839), d Ad. &; 
Kl. ri5« ; 1 Ter. & Duv. 578 ; 8 L. J. Q. B. 145 ; 
112 K. 11. 1323. 

1888. Perpetual curate not removable at 
pleasure.] — A.-U. r. Bkkukton, No. 1880, ante. 


Skct. 4. ^PATRONAGE OF BENEFICES. 

Ser, now, Boriences Act, 1808 (e. 48), (Aiiiend- 
merit) Measure, 1023, No. 1. 

8ijh-hpj(;t. 1. — Advowsons and Bicjiits of 

l*ATllONAOE. 

A. In General. 

1880. Nature of advowson — General rule.] — 

SlllSHl.KY 1». llNDEItllllJ. &. BuUHEY (U118), McMilV, 

K. B. 804 ; 72 K. K. 070 ; Huiwvtfucni proceed hi tfa 
(1021), Hob. 327, Kx. Vh. 

AnmMumH Befd. A.-H. r. Stafford (I7SIC), .‘J Vch. 77: 
11 V, ()rt4)n <1KM). 14 Q. It. 

1890. May be held of subject.] - Anon. 

(1500), Y. B. 15 lien. 0, fo. 0, p.. 2. 

AfimiM itm :— RM. Anon. (iriK6), OoiiUIhI). 42. 

1891. — Is devlsable-^When held in gross.l— 
All advowson in gross, held in vapiie. is a valuable 
lieredilament, & dovisfible by the Statutic of Wills, 
1510 (e. 1).— (Ji.KEK r. rEA(’OCK (1501), (U-o. Kliz. 
350 ; 78 K. li. 007. 

AntwtafurfM :■ Refd. Wi'Htfalinit r. WoHtfallug (174fi). a 
Atk. 4dU : Jfr PiUniHbaw-Wa]T(l8ll4). 63 L. .1. Hi. 836. 

1892. Is real assets — For payment of 

debt.] — Advowson is assets. Hpon debate: — 
Held ; an advowson in fee was real assets in the 
hands of the heir for payment, of df;bts. — T oncj r. 
KuniNSON (1730), 1 Bro. Bari. Cas. 114 ; 1 E. B. 
453 ; fiub worn. UoniNHON r. Toncjk, 2 Stra. 879, 
11. Jj. ; euheeoucnt proecedingn, md) norn. IIOBINSON 
r. TonuR (1735), 3 P. Wms. 398, L. C. 

Anru4ntiinu* -OoraA. WcHifaJiug v. Wosifalinff (174G). :) 

Aik. 460. Raid. KinaHlon v. Hark U74]). 2 Atk. 204 ; 
OarnM r. illubb (1776), 2 Win. HI. 10.'>2 ; llipley r. Waler- 
wortb (1802). 7 Ves. 42r». Mentd. Banks r. Sutton (1732), 
2 J*. WiUH. 700 ; Waffhomo v. liUnsmvafl (17U0), 1 Boh. Hi 
V. 671 ; Aldrloh tJ. CoojMsr (1803). 8 Vch. 382 ; Heath r. 
Brindley (1834), 2 Ad. & El. 305: Jic Tristrani, A'x 
Hartley (1836), 2 Mont. & A. 40C ; Sproule r. Prior (1830). 
8 SLin. 180. 

1893. Is tenement — Within Statute of 

Frauds.] — This annuity in fee is a personal in- 
heritance, wliat the law suffers to descend to the 
heir, but had nothing to do with the realty, ^ so 
not within Htat. Frauds ; for lands dc tenements 
only are within it. An advowson comes indeed 
under that deocription, for it may be held under 
knight service (Loiu> Hahdwicke, C.). — Htaffokp 
(Karl) r. Buckley (1760), 2 Ves. 8en. 170; 28 
E. R. Ill, L. 0. 

AnndaHtme Turner r. Turner (1783), 1 Bro. C. C. 

316 ; Buckerldge r. Ingram (1705), 2 Vea. «62 : Doe d. 
Chattaway r. Kiulth (1816). 6 M. A 8. 126 ; lU^buru r. 
JcrvlB (1841). 3 Beav. 460 ; Taylor r. Martlndalo (1841). 
6 Jnr. 048 ; Kr p. Wrnoh a864). 5 Be U. M. Sc U. 188 ; 
He Rlvett-Capnwj'a Will (1885), 30 Ch. B. 136. 

1894. Is subject to right of curtesy.] — A 

man seised of an advowson or rent in fee issue 
a daugliior, who Is married dt has issue, a daughter, 
who is married ^ has issue dt dies sois^ ; the wife, 
before the rent became due or the church became 


void, dies. Bhc had but a seisin at law, but yet 
her husband shall be tenant by the curtesy, 
because he could by no industry attain to any 
other seisin (Jessel, M.B.). — Eager v. Fur- 
NIVAU. (1881), 17 Ch. D. 116 ; 50 L. J. Oh. 637 ; 
44 L. T. 464 ; 45 J. P. 603 ; 29 W. R. 649. 
^Tmoto/ion .—Mentd. He Scott, [1901] 1 K. B. 228. 

1895 . Is M freehold property ** — Within 

Solicitors* Remuneration Act, 1881 (c. 44), 

Schedule 1., Part 1.] — An advowson in gross, 
although an incorfioi'eal hereditament, is freehold 
pi-oiK^iiy within the above schedule of the General 
Order under the above Act, & on a sale the scale 
fee applies. — Ite Earnshaw-Walt., [1894] 3 Ch. 
156 ; 63 1.. J. Ch. 836 ; 71 L. T. 173 ; 42 W. R. 
567 ; 38 Bol. .To. 549 ; 8 R. 568. 

An7iota/iim : — Mentd. He Sanders’ Scttlnit., [1806] 1 Ch. 480. 

1896. Is not “land **— Within Real Pro- 

perty Limitation Act, 1833 (c. 27).] — ^An advowson 
is not ** land ” within the meaning of that term 
as used in the al>ov(^ Act. — Brooks v. Muckleston, 
[1909] 2 Ch. 519 ; 79 L. J. Ch. 12 ; 101 L. T. 343. 

Vested In corporation on charitable trusts 

— Within Municipal Corporations Act, 1835 (c. 76) .] 
— aS'cc CILAUITIES, Vol. VIII., p. 373, No. 1811). 

Is •* charity property “ — Within City of 

London Parochial Charities Act, 1883 (c. 36).] — 
See (^IIAUITIES, Vol. VIII., p. 255, No. 168. 

1897. Proof of right of patronage — By Crown 
grant — When presumed.] — A lawful gnint of the 
Crown sliall bo presumed in respect of ancient & 
continual posfa^ssion. 

! Plif. sliall f‘njoy the said rectory. J^’or although 
I that by anything wiiich can now be shown, the 
' impropriation is (lef(*ctive, for by nothing which 
[ now appears tlie issue in tidl had an>i:hing in the 
I advowson at the time of his grant to the Siiid 
Prior, for that the advowson did not pass by the 
gnrnt of the King, by those words {cum perils 
nenHbns), yet it shall now be intended in respect 
of the ancient A: continual possession, that there 
was a lawful grant of the King to the said llurn- 
phit*y, who granted in fee, so that ho might law^- 
iully grant it to tlie said priory (omnia praesutnuntur 
solemn Her cfise acta). . . . God forbid tliat ancient 
grants ^ acts should be drawn in question, although 
they cannot be shown, which at ilrst was necessary 
to the perfection of the thing (per (’un.). — B eble 
V. Beaub At WlNOFiKLB (1607), 12 Co. Rep. 4; 
77 E. R. 1288. 


, — wiiau. i>i’iuit»i.i. r. ;>L'!Ujr. lictiL;, ivigni. ; 

Moa<lo r, Norhury (1816), 2 l*ri«o, 338. Refd. Sawbridgo 
V; (1793). 2 Au«t. 372. Mentd. KliiKHton-upou- 

irull C’oruii. r, Horner (1774). 1 ("owp. 102; Hillary r. 
Waller (1806). 12 Vos. 239; Daltoii r. Angus U881), 
6 App. (;^H. 740 : llalliday r. Phillips (18H9), 23 g. H. B. 
48 ; HimpHon r. GudmaiiohoHt-er C’orpu. (1896), 64 L. J. Ch. 
837 ; A.-(l. r. Uorucr (No. 2), 1 191 3 J 2 Ch. 140. 


1898. 


.]— (1) Parsons, etc., need 


•wvw. vw;., iioeu 

not prove their I'eadiug the Articles, etc., till 
something appears to the contrary. 

(2) The question of its [a perpetual cure] being 
a donative Wiis given up upon pi'oducing the 
presentation of the tJrown ; Ac thert^ was exceed- 
ingly 8ti*ong eviilentjo to show that it \}gA alw^ays 
been subject to the visitation of the bishop (IjOBD 
Mansfielb, (\J.).— Powel v. Mjlbank (1772), 2 
Wm. Bl. 851 ; 1 Oowp. 103, n. ; 3 Wils. 355 ; 96 
B. R. 502 ; mth itom. BtiW'Eix r. Mn.BANK, 1 Term 
Rep. 399, n. 

Anjudaiione : -Ajiio (2) Consd. OVoiiuer r. Cook (1802). 6 
Vw. 666. Retd. Hillary r. Waller (1806), 12 Vea. 239 : 
Bomicit V. Neale (1811), Wight. 324 ; OibKcin r. Clark 
(1819), I Jao. & W. 169; K. r. Orton Trustees (1849), 

(1789). 3 Term Reu. 161 ; R. v. Hawkins (1808), 10 Ernst, 
211 ; Mead r. Normiry (1816), 2 Price, 338 ; McMahon r. 
l^nard (1868), 6 H. L. Cos. 970 ; A.-0. r. Horner (No. 2), 
[1913] 2 Ch, 140. 



Part V.— Clergy. 


1899. .] — A from tlie Crown 

of an advowson, excopted in a former grant under 
general words, will be prcsTimed after a possession 
evidenced by title deeds for 133 years & thi'co 
presentations. — (I ibson r. (^lajik (1810), I Jac. & 
W. 169 ; 37 E. R. 336, L. O. 

Annotation : — ^Msntd. A.-U. r. Murdoch (18.'>2), 1 Do U. M. ft 

U. 86. 

1900. Effect of presentation by lapse.] 

— Thobnetton V. Savill (1022), Palm. 300 ; SI 
K. R. 1095 ; »uh nom, Savile v, Tiiounton, ( -lo. 
Jac. 660 ; W. Jo. 11 ; Win. 13. 

Annotatitmn : — ^Befd. U. r. Wlialcy (1720)* 1 Ham. K. 11. 

170. Mentd. U. r. ChoHlcr, Bp. (1698). I Ld. Rayin. 292. 

1901. Layman In possession — When validity 

normally presumed.] — All appropriations in Uiy 
bands shaJl now be intended to have becm made 
with all necessary circumstances. — JI unston r. 
OocKET (1010), Cro. Jac. 252 ; 79 E. II. 210. 
Annotation: — ^Mentd. Jlrowno r. Spcnco (1663). 1 Sid. 16;i. 

1902. Seisin proved without presentations 

— If provable In any other way.] — In a quarc 
impcdil the thrown as well as tlie subject must 
allege a prc'sentation. A commendam retincre iloes 
not amount to one. But wliert? the verdict finds 
that the Crown was seised in fee tii dc uno tjrosso 
it euw^s the want of tlie allegation. 

A prt‘8cntation makes a foe, & proves a fee. To 
wliich 1 may add, that tlio law I’equires a pltt. to 
show how his seisin arose, this being incorporeiU, 
&. not to be executed by livery. Now a presenta- 
tion makes a seisin, shows at the same time 
how it aiose, & is the proper evidence of it. . . . 
The verdict has cured the not actually alleging a 
presentation. . . . Wc think tlus title being found; 
whicii is a seisin, it necessarily follows, tliat a 
presentation must have been pro vt^d (pvr Cun.) — 
II. V. I JiNDAFP (Bi>.) (1735), 2 Stra. 1006 ; Kel. W. 
275 ; 93 K. R. 998 ; mtb nom. JiANDAiai’ (Bi».) v, R., 
2 Bara. K. B. 72, 189, 371. 

Annotaiitms : — Mentd. Wicker r. Nc»rrJH (173.'i), J^oo tnnji. 

Hard. 116.: A.-U. r. Kardloy (1820), 8 i^rlcc, 39 ; Brud- 

lauich r. 11. (1878), 20 W. U. 410. 

1903. Advowson in gross— Fine levied by 

stranger — Effect.l — Waio-wyn v . IaAndai-'f (Bp.) 
(1701), 2 Wils. 233 ; 95 E. II. 783. 

Ji. AdvowMons Appendant to Manors. 

See, also, Copyhoddh, Vol. XIII., pp. 25, 20, 
Nos. 196-207. 

1994. Life tenant of manor — Right of patronage.] 

— R. r. Walsav (1311), Sel. 8oc. Y. B., Vol. VT., 
p. 17S. 

1906. Whether appendant to manor — Crown 
manor — Usurpation of right.] — Anon, (J572), 
Ben. 75 ; 3 I^n. 17 ; 123 E. 11. 285. 

1906. Lease — Of manor having advowson.] 

—Titck’s Case (1605), Jenk. 310 ; 115 E. R. 227. 

1907. Of manor & advowson — Sever- 

ance during term.] — In 1790 an advowson append- 
ant to a manor was sold dc assigned for the residue 
of a term of 500 years, created in the manor A; 
advowson in 1745, & which, except as to the ad- 
vowBon, ceased : — Held : this did not sever tJie 
appcndancy, k the advowson oassed by a subse- 
quent release of the manor with general words. — 
KooPEB v. Habkison (1855), 2 K. & J. 86 ; 69 
E. R. 704. 

AfmoiaHons Thorpe v. Holdimorth (1868), L. Tl. 

7 £q. 139 ; Ward v. Duucombe, (1893} A. O. 369 ; Taylor 

r. Loudon Sc County Hankins Co., London Sc County 

Banklus Co. r. Nixon, (1901] 2 Ch. 231. 

1908. Grant of manor or dulvowson 

separately for life.]— IIabtopp Cock’s C.'ask 
( 1627), Ilut. 88 ; 123 B. R. 1120. 

1909 . Mortgage of manor saving advow- 

son.] — (1) Where an advowson is appendant to a 


manor, & the owner mortgages the inwor in fee. 
excepting the advowson, by this means it is become 


if it is paid after the day, it is appendant ir 
reputation, may pass by the name of on advow- 
son appendant in a grant or other conveyon^t 
though in reality the appeiidoncy is destroyed? 
for if it is stsvorod one inst4Uit from tlio manor, b> 
the act of tlie party, it is then is gross, & no 
appondaut (Holt, C.J.). 

(2) Ho where the owner of a manor, to which at 
advowson was appendant, ivccepis a lino of the 
advowson, with a grant & iviuler bat'k i>f every 
second turn ; now for such turn the advowsor 
is in gixiss, but for other turns tiie appondanc> 
siiU continues ; but if a man levy a line of the 
advowson, accepts a grant iV:* remder of every 
other turn, tlie appcndaucy is quite gone, because 
then^ w'jiH an instant of time iu wliich it becanu 
severeil (Holt, C..1.). 

(3) So whoi*e there art^ two coparcenei*s of i 
manor, to which an advowson is appendant-, 
th<^y iriako partition of the manor, without takiuj; 
notici* of tile advowson, at every other t.urii it i 
still ai>pemlant ; but if there had bi>en ati^ 
cxpix'ss exception of the advowwn, It would thor 
be in gross (Holt, (\J.). — II. r. (?HKSTEit (Bi*. 
(1696), 3 Salk. 24 ; Skin. 651 ; I Ld. Jlaym. 292 
5 Mod. Hep. 297 ; 91 E. H. 669 ; on appea 
(1697), Show. Pari. Cas. 212, H. U 
AntioUttiom : — Mentd. U. v. Blunt. J1738)* Aiuli*. 293 

r. Liiicjolu, Bp. Si Whlteiuiod (176.1), 2 \MI^ 

171 ; Kill*? V. Noriiiiiii (1847), 4 B. 881. 

1910. Fine & regrant of alternate turn.] - 

R. r. (^UEHTJflfi (Bp.), No. 1909, emie, 

1911. Partition by coparceners.] — 11. i> 

Chester (Bp.), No. 1909, ante. 

1912. Services severed from demesnes 

— Afterwards reunited.] — Where tliere are t\v: 
coj>arc(*iiei's of a manor, to wldcli an iwlvowso 
is appendant, tJio whole deiiiOBncs lU'e^ allotUit 
to oiui, ic the services to another, by tliis mean: 
tlie manor is ilestroyed, & the advowson becomei 

! ill gross ; Init if one of them die witJioiit issue 
I so that tlj<! demesnes descend to hiin who hatl 
j thci services, iJie manor is now revived, & tir 
1 advowson is appendant again, because this was i 
severauiHj by act of law {per Cuii.). — llKYNOl.Uf 
I r. BJ.AKE (1697), 3 Salk. 25 ; 91 E. 11. 009. 
i Amodulion :• — Mentd. SliortrWgo v, ijaiiLphiKli (1792), * 

! Ld. Kuyiii. 798. 

j 1913. Advowson of vicarage.] -(1) If th- 

1 presentee lo an a<lvowson bo admitted, institutec 
I inducted, tlie King cannot take, advantage o 
his having bcim corruptly presented, until ho b: 
removed. 

(2) Simony witlioiit the privity of the incumben 
rcndei« lh^‘ presentation void, 
i (3) A corrupt contract wltli tlio wife of th: 

! patron is simony, although the patron himself b'- 
1 not privy thereto. 

(4) An iricimibeni instituted by simomaca 
j contract cannot be presented to the benefice d. 

I naro, but is for ever disabled to hold it. 

(5) The advowson of a vicarage, though usual! > 
appendant to the rectory, may be appendant to s 
manor.— R. v. Norwich (Bp.), ('ole dc 

j (1615), C’ro. Joe. 385; Hob. 75; 1 Roll. Rep. 
! 2.35 ; 79 E. R. 329 ; stdi nom. R. v. Zakau, 
i Balst. 88. „ 

Anwitniions : — fJentraUu, Mentd. r. Harvpy (161^), 

i 1 Boll. Hep. 3.33 ; Thomas t». Horrel (l«7.D. » 184 

I Jeir-^rnoD r. Durliaiii. Bp. (1797), 1 Bo8. 3c P. 193. 

1914. It appendant to demesnes— Not to rents or 
services.] — ^An advowson appendant is appendant 
• to the demesnes of the manor, not to the rents 

B B 2 
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Ecclesiastical Law. 


Sect* 3. — Nature and tenure ofhcneflccs: Sub-secL 4. 

See^ 4ti Svib-aecL 1, 

1887~-^— - To lease glebe.] — Where a perpetual 
eiu*acy has been augmented by Queen Anne’s 
Bounty, a lease made by the curate for three 
lives, without the consent of the ordinary, is void. 
If such curate be within 32 Hen. 8, c. 28, s. 1, he 
is alwj witliin sect. 4 of that statute, wliich pre- 
vents vicars parsons from making leases, 
without i-hc restrictions required at common law. — 
DoK (1. lliaiATiusoN V, Thomas (1839), 9 Ad. & 
KI. rm ; 1 Per. & Dav. 678 ; 8 B. J. Q. B. 145 ; 
112 K. U. 1323. 

1888. Perpetual curate not removable at 
pleasure.] — A.-(i. r. BuKurri’ON, No. 1880, ante. 


SKcrr. 4.— PATRONAGE OF BENEFICES. 

Svv^ HOWi BfUcQce.s Act, 1898 (c. 48), (Amend- 
ment) Measure, 1923, No. 1. 

Sui»-SKCT. 1. — ADVOWSONM and JIlOHTS OK 
PATftONAOK. 

A, Jn (JeneraL 

1889. Nature of advowson— General rule.]— 
Hhkiilkv e. Undeuiiuj. & Bujisky (1018), Moore, 
K. B. 894 ; 72 K. It. 979 ; aubHcquc^ni proceedings 
(1021), Hob. 327, Ex. Ch. 

AHnfriiUi<i7tii ' ttellAm A.-O. Stiiffciril .i Voh, 77: 

1{. V. Orton TniatocH (1H51 ). 14 Q. H. IHIL 

1890. May be held of subject.] — A non. 

(1600), V". B. 16 lien. 0, fo. 0, pl. 2. 

Anrutiatian Befd. Anon. (l.'iSO), (JouMhU. 42. 

1891. Is devisable — When held In gross.] — 

An lulvowBon in gross, held hi vapUe, is a valuable 
hon»(iitament, devisable by the Htatutn* of Wills, 
1610 (c. 1). — CU’IKK r. I^KACOCK (1694), Oro. Elias. 
369 ; 78 K. Jl. 007. 

AnnfitatumH Befd. r. Wi'Htfulliiff (1740), 3 

A(-k. 400 ; Jit' KnrriHhttW-WalT (1804), 03 L. J. 830. 

1892. Is real assets — For payment of 

debt.] — Advowson is assets. T^pon debate: — 
Jleld : iiSi advowson in fee was i^cal assets in the 
hands of the heir for payment of debts. — ^T on<» r. 
Kojunson (1730), 1 Bi*o. Pari. Oas. 114 ; 1 E. B. 
463 ; sub vow. UoniNHON v. Tonoe, 2 Stra. 879, 
11. Ij. ; suhsemicnt proceedings^ sub now, lioBiNsoN 
r. Tonoe (1736), 3 P. Wms. 398, E. C. 

:“'-Coiiid. WostfalliiK r. Wontfalliiff (1746), 3 
Atk. 400. Befd. KlnaHUm v. Clark (1741), 2 Aik. 204 ; 
Harrt'tr. lllubb (1770), 2 Win. HI. 1052 ; Hinlcy r. Wafer- 
worth (1802), 7 Yea. 42.5. Mentd. Hanka v. Sutton (1732), 
2 P. Wiu8. 700 ; Waghorue t>. Laiigmcad (1700), 1 Boh. & 
J>. 571 ; Aldrich v. Cooper (1803), 8 Vw. 382 ; Uoatb r. 
Hriiidloy (1834), 2 Ad. Ite El. 365; lie Triatraiii, Kx v. 
Hartley (1835), 2 Mont. & A. 400 ; Sproulc v. Prior (1836), 
8 Hiui. 180. 

1893 . Is tenement — Within Statute of 

Frauds.] — This annuity in fee is a personal in- 
heritance. what the law suffers to descend to the 
heir, but had nothing to do with the realty, & so 
not within Ntat. Frauds ; for lands tenements 
only arc within it. An advowson comes indeed 
under that description, for it may be held under 
knight service (Loud Hardwicke, C.). — Stafford 
(Eari.) r. Buckley (1760), 2 Ves. Son. 170 ; 28 
B. R. Ill, U C. 

AnmoUUioHM : — Mentd. Turner r. (1783), 1 Bro. C, C. 

316 : Buokeridge r. lugram (1705), 2 Ves. 652 : Doe d. 
(^haltaway r. BuUth (1816), 5 M. k 8. 120 ; Badbarii r. 
Jcrrla (1841), 3 Heav. 450 ; Taylor r. Marfiiidale (1841). 
5 Jur. 648 ; Kx |>. Wynoh (1854), 5 De ti. M. & G, 188 ; 
Rlv«tt.-C^an\ac?« Will (1885). .30 Oh. D. 136. 

1894. Is subject to right of curtesy.] — A 

man seised of an advowson or rent in foe Im issue 
a daughter, who is married & has issue, a daughter, 
who is manded & has issue dt dies seis^ ; tlie wife, 
before the rent became due or tiie church became 


void, dies. She liad but a seisin at law, but yet 
her husband shall be tenant by the curtesy, 
because he could by no industry attain to any 
other seisin (Jessel, M.R.). — ^Eaqer v. Fur- 
NIVALI. (1881), 17 Oh. D. 115 ; 60 L. J. Oh. 637 ; 
44 L. T. 464 ; 45 J. P. 603 ; 29 W. R. 649. 
^nnofotion Mentd. Be Scott, [1901] 1 K. D. 228. 

1895. Is freehold property ” — Within 

Solicitors* Remuneration Act, 1881 (c. 44), 

Schedule I«, Part 1.] — An advowson in gross, 
although an incoriioreal liercditioment, is freehold 
propeity within the above schedule of the General 
Order under the above Act, & on a sale the scale 
fee applies . — Re Eabnshaw-Watx, [1804] 3 Oh. 
166 ; 63 I.. J. Ch. 836 ; 71 L. T. 173 ; 42 W. R. 
667 ; 38 Sol. Jo. 640 ; 8 B. 668. 

AriTiotation ; — Mentd. Be Sanders* Sottlmt., [1800] 1 Ch. 480. 

1896. Is not “ land **— Within Real Pro- 

perty Limitation Act, 1838 (c. 27).] — ^An advowson 
is not “ land ” witliin the meaning of that term 
as used in the above Act. — Brooks v. Muckleston, 
[1909] 2 Gh. 619 ; 79 L. J. Ch. 12 ; 101 L. T. 343. 

Vested In corporation on charitable trusts 

— Within Municipal Corporations Act, 1835 (c. 76) .J 
— Sec Charities, Vol. VIII., p. 373, No. 1819. 

Is “ charity property ** — Within City of 

London Parochial Charities Act, 1883 (c. 36).] — 
See (niAUiTlES, Vol. VIII., p. 265, No. 168. 

1897. Proof of right of patronage — By Crown 
grant — When presumed.] — A lawful grant of the 
(■rown sliall be presumed in respect of ancient & 
continual possession. 

Pltf. shall enjoy the said rectory. For although 
that by anything which cen now bo shown, the 
impropriation is defectivo, for by nothing which 
now appears the issue in tail had anything in the 
advowson at the time of liis grant to the said 
Prior, for that the advowson did not pass by the 
grant of the ICing, by those words (cum peril- 
nentibm)^ yet it shall now be intended iu respect 
I of the ancient & continual possession, that th(*re 
was a lawful grant of the King to tht' said liimi- 
phi-ey, who granted in fee, so tliat he might law- 
fully grant, it to the said priory (omnia praesumuntur 
solemn iter esse (wlu). . . . God forbid tliat ancient 
grants dc acts should be drawn in question, although 
they cannot be shown, which at first was necessary 
to tho perfection of tlio thing (per Our.). — Bedle 
r. Beard & Winopield (1607), 12 Co. Rep. 4; 
77 K. R. 1288. 

Jlnn/ibfh'oTui .'--Consd. HiMUictt r. Ncalc (ISll), Wight. 324 ; 

Moado r, Norbitry (1810), 2 Price, 338. Befd. Sawbridge 

r. Ueiit.oii (1793), 2 Anni. 372. Mentd. Klngston-npou- 

Hull Porpn. r. Horner (1774), 1 C’owp. 102 ; Hillary r. 

Waller (1806), 12 Ves. 239; Dalton r. A^iih (1881), 

6 App. Cas. 740 ; Palliday r. Phillips (1889)713 Q. H. D. 

48 ; SimpHoii v. (Jodmanchoster C-orpu. (1895), 64 L. J. Ch. 

837 ; A.-U. r. Horner (No. 2), [1913] 2 Cli. 140. 


1898. .]- 

not prove their ixiading the Ariicles, 


(1) Parsons, ct<*., need 
etc., till 


Bometliing appears to the contrary. 

(2) The question of its [a perpetual cure] being 
a donative was given up upon producing the 
presentation of t he Crown ; ds thei-e was excced- 
i ingly strong <‘videnc<? to show that it had always 
' been subject to the visitation of the bishop (Lord 
Mansfield, C.J.). — Powel r. Milbank41772), 2 
Wm. Bl. 851 ; 1 Cowp. 103, n. ; 3 WIIs. 365 : 96 
B. R. 602 ; sub nom, Bowki.t, r. Milbank, 1 Term 
Rep. 399, n. 

AnnotatUma : -Aa to (2) Ooud. O’Uenner r. Cook (1802), 6 
Ves. 665. Bsid. Hillary r. Waller (1806), 12 Ves. 239; 
Heiuieti r. Neale (1811), Wight. 324 ; Qibsuu r. Clark 
(1819), 1 Ja*\ & W. 150 ; H. r. Orton Trustees (1.849), 
14 g. B. 139. Qtseratly, Mc^. Bead v. Brookman 
(1789), 3 Term Hep. 151 ; K. r. Hawkins (1808), 10 East. 
211 ; Mead r. NorWy (1816). 2 l^ke, 338 : McMahon e. 
Lenuard (1858). 6 H. L. C^os. 970 ; A.-G. r. Horner (No. 2), 
11913] 2 Ch. 140. 
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1399 . j — ^ grant from tlie Crown 

of an advowson, excepted in a former grant under 
general words, will be presumed after a possession 
evidenced by title deeds for 133 years & three 
presentations. — G ibson t\ Olabk (1810), 1 Jac. & 
W. 169 ; 37 B. B. 330, L. C. 

Atmotaiion Mentd. A.-G. v. Murdoch (18.52), 1 Do G. M. & 
G. 86. 

1900. Effect of presentation by lapse.] 

— ^Thobneton V. Savill (1022), Palm. 300 ; 81 
B. B. 1005 ; sub notn, Savile r, Thornton, Cro. 
Jac. 660 ; W. .lo. 11 ; Win. 13. 

Annotaiv^: — ^Refd. II. r. Wlialoj^ (I72l». 1 Barn. K. B. 
170. Mentd., R. v, Ch 08 tcr, Bp. (1698), l Ld. Ruym. 292. 

1901 . Layman in possession — When validity 

normally presumed.] — ^All appropriations in lay 
hands shall now be intended to have been made 
with all necessary circumstances. — II unston v. 
CocKET (1610), Cro. Jac. 252 ; 79 E. K. 210. 
Annotaiion: — Mentd. Browne v. Sponco (16U3), 1 81d. 16.3. 

1902. Seisin proved without presentations 

— If provable in any other way.] — In a quare 
impedii the thrown as well as the subject must 
allege a presentation. A conimetidam rcHncre does 
not amount to one. But whc'rc the verdict finds 
that the Crown was seised in fee ui dc uno grosso 
it cures the want of the allegation. 

A presentation makes a fee, & proves a fee. To 
which I may add, that the law requires a pltf. to 
show how Ills seisin arose, tliis being incorporcjal, 
& not to be executed by livery. Now a presenta- 
tion makes a seisin, & shows at the same time 
how it arose, & is the proper evidence of it. . . . 
The verdict has cured the not actually alleging a 
presentation. . . . Wc think the title being found, 
which is a seisin, it necessarily follows, that a 
presentation must have been proved {per Cuu.) — 
K. V. Landapp (Bp.) (1735), 2 Stra. 1006 ; Kel. W. 
275 ; 93 B. B. 998 ; sub 710771 . Landapp (Bp.) r. B., 
2 Born. K. B. 72, 189, 371. 

Annnifttiims : — Mentd. Wicker r. Norris (17.3.5), Loo tnup. 
Hard. 116.; A.-G. e. Eardloy (1820), 8 ITlco, 39 ; l)ra<l- 
laiigh V. U. (1878), 26 W. 11. 410. 

1903. Advowson in gross — Fine levied by 

stranger — Effect.] — Wadi^wyn v. JuANdafp (Bp.) 
(1704), 2 Wils. 233 ; 05 E. li. 783, 


B. Advowsopts Appcpidetil to Mupioth. 

See, also. Copyholds, Vol. XIII., pp. 25, 26, 
Nos. 190-207. 

1004. Life tenant of manor — Right of patronage.) 

— B. r. Walsay (1311), Sel. 8oc. Y. B., Vol. VI., 


p. 178. 

1905. Whether appendant to manor — Crown 
manor — Usurpation of right.] — Anon. ( 1 572 ), 
Ben. 75 ; 3 I^on. 17 ; 123 E. It. 285. 

1006. Lease — Of manor having advowson.] 

—Tuck’s Case (1005), Jenk. 310 ; 145 E. It. 227. 

1907, Of manor & advowson— Sever- 

ance during term.] — In 1790 an advowson append- 
ant to a manor was sold & assigned for the residue 
of a term of 500 years, created in the manor & 
advowson in 1745, & which, except as to the ad- 
vowson, ceased : — Held : this did not sever the 
appond^cy, & the advowson passed bv a subse- 
quent release of the manor with general words, — 
BoopEit V, Harrison (1855), 2 K. & J. 86 ; 69 


B. B. 704. 

AwwtaHans : — ^Meatd. Thorpo «. Hotdfiworih (1868), L. R. 
7 Sq. 139 ; Word v. Dunoombo, (1893) A. C. 369 ; Taylor 
r. Loudon Sc Gounty Banking C^., London Sc County 
Banking Cki. «. Nixon. [1901] 2 Cb. 231. 

1908. Grant of manor or advowson 

separately for life,] — Hautopp & (’ock’s (Jase 
(1627), Uut. 88 ; 123 E. B. 1120. 

1909. Mortgage of manor saving advow- 

son.] — (1) Where an advowson is appendant to a 


manor, & the owner mortga^ the manor in fee, 
excepting the advowson, by this means it is become 
in (TOSS ; but if the money bo paid punctuallv 
at the day, then it is become appendant again, co 
if it is paid after the day, it is appendant in 
reputation, & may pass by the name of an advow- 
son appendant in a grant or other conveyance, 
though in reality the appendancy is destroyed; 
for if it is severed one instant from the manor, by 
the act of tiie party, it is then is gross, & not 
appendant (Uolt, C.J.), 

(2) fck> where the owner of a manor, to wliich an 
advowson was appendant, accepts a fine of the 
advowson, with a grant & render back of every 
second turn ; now for such turn the advowson 
is in gross, but for other turns the appendancy 
still cimtinuos ; but if a man levy a line of the 
advowson, & accepts a grant ronder of every 
other turn, the appendancy is quite gone, because 
there was an instant of time iu which it became 
sewered (11 ol3% C.J.). 

(3) So whore thoro are two coparceners of a 
manor, to which an advowson is appendant, 
they maike piU'tition of the manor, without taking 
notice of the advowson, at every other turn it is 
still appendant; but if there had been any 


Mod. Jtep. 297 ; 91 E. It. 669; on appeal 
(1697), Show. Pari. Cos. 212, 11. li. 

AnfuUatwnH .—-tBLenid. H. v. Blunt (17.38), Aiulr. 293; 
WnlfernUiii v. J.lucolu, Bp. & WhiU>huad (176.3), 2 WilH. 
174 ; Klugr. Nnrmaii (1847), 4 C^. B. 881. 

1910. Fine & regrant of alternate turn.] - 


It. V. OiiBSTEii (Bp.), No. 1909, anle. 

1911. Partition by coparceners.] 


-B. 0. 


Chehter (Bp.), No. 1909, ante. 

1912. Services severed from demesnes 

— Afterwards reunited,] - Where there are two 
coi>arcencrs of a manor, to wlucli an advowson 
is ai)pendant, & the whole demc^^ncs <u*<3 allotted 
to one, & the services to another, by this moans 
the manor is destroyed, & the advowwJii bcicomes 
in gross ; but if one of them die witliout issue, 
so that tJicj demesnes d(jscend to him wlio hatli 
tJie servic(^s, the manor is now revived, Sc the 
advowson is appendant again, becautKi iliis was a 

i severance by act of Jaw {per Cuu.). — R eynolds 
i V. Blake (1697), 3 Halk. 25 ; 91 E. it. 669. 
Aiiiuiialum . : — Mentd. Hlu>rLriUgti v. Lumpliigli (1702), 2 

Ld. Biiyiii. 798. 

1913. Advowson of vicarage.]— (1) If the 

preseniee to an iwlvowson bo admitted, instituted 
& inducted, the King cannot take advantage of 
his iiaving been conoiptly presented, until he be 
removed. 

(2) Simony without the privity of the incumbent 
renders the pre^sentation void. 

(3) A corrupt contract with tlie wife of the 
patron is simony, although the patron himself be 
not privy iiiereto. 

(1) An incumbent instituted by simoniacal 
contract cannot l>e presented to the benefice de 
novo, but is for ever disabled to hold it. 

(5) The advowson of a vicarage, though usually 
appendant to the rectory, may bo appendant to a 
manor.— B. v. Norwich (Bp.), Cole So Baker 
(1615), (-ro. Jac, 385 ; Hob. 75 ; 1 Boll. Bep. 
235 ; 79 JO. It. 329 ; suit nom. B. v. Zakar, 3 
Bulst. 88. 

AnnMatUmn .—amernlly, Mentd. 

1 Uep. 33.5 ; Thonuw r. Horn?! (1673), 3 Rob. 184; 

JrfferHon V. Dtirliani, J5p. (1797), 1 Bom, Sc P. 105. 

1914. Is appendant to demesnes— Not to rents or 
services.] — An advowson appendant is appendant 
to the demesnes of the manor, So not to the rente 

B B 2 
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Ecclesiastical Law. 


4. — Patronage of bcneficcn: Svb-accL 1, 2#., 
C\, D. cftr E.] 


or Bcrvicen. — ^L ono v, Heminqe (1690), Oro. lliliz* 
200; 78 E. R. 400. „ 

Annotation : — Mentd. Harriaou v. Powell (1894), 10 T. L. R. 
271. 

1916. .] — Anon, {circa 1090), 3 Balk. 


40 ; 91 E. R. 079. 

Mortgage — OX manor saving advowson.] — See 


No. 1909, ante, 

1916. Of manor & advowson — Right of 


mortgagor to present until foreclosure.] — ^A muuust 
V. Bawling (1700), 2 Vem. 401 ; 23 E. R. 869. 

1917. Nomination by equitable tenant for 

life — Duty of mortgagee to present nominee.] — 

Bimogk’b (?abe (oh IloHAHT V, Bblby) (1704), 


Ereem. Oh. 273 ; 22 E. R. 1206. 


C, Donative Churchea, 

1918. Nature & characteristics.] — Anon, (un- 
dated), 3 Salk. 140; EAii( iina> v, (JIayigo (1(506), 
("ro. Joe. 03 ; Biiiri'ON v. Wade (1020), Vro. .lac, 
615 ; ('liEHKE d. PiUN V, Heath (1009), 2 Keb. 
560 ; liADli V, WiDDows (1702), 2 Balk. 541 ; 
Allane r. Exton (1072), 1 Mod. Rep. 90 ; A.-O. v, 
Fj/)Yeii (1710), 2 Vern. 748 ; Kepingtun Tam- 
WOHTJl HcIIOOL (UoVEHNOHH) At (?OLLlNB (1703), 
2 WilH. 150 ; ItENNELL V, J.INGOLN (Bp.) (1827), 7 
B At C, 113. 

SeVi noWf BetieiiceH Act, 1898 (c. 48), «. 12. 


J}, Patronage of V n iicd Bcnejicett, 

1919. Whether union efTected -Benefices held 
by one patron — Presenting only to one benefice.] — 

Maiowell Az Keijmehshk ('A8E (1581), Bav. 17 ; 
123 E. R. 988. 

AnnolrUioti : — Refd. WillianiH r. LIuiiKeliiwcu OvcrsoiTH 
( 18 GJ), :n li. J. M. (*. 5 -t. 

1920. Deed of consolidation.] — By 

4Lit act of union or deed at consolidation, dated in 
1738, the rectory A: jiarish of 1\ weit^ incorporated 
with the vioaragt^ A cIiuitIi of I), to all inteniH A 
}HirjH)st‘s in law whatsoever, constituting A: appoint- 
ing the chuirh of B. to bt? the mother chui*ch to 
which, together with the ree.toi’y of 1*,, all futui'e 
incumbents should bi* pi*oinoted, instituted, A 
induct'd. At the date* of the union there was 


died ; that the moiety descended to pltf. ; & 
that, the church having ^come vacant by the death 
of A., it belonged to pltf. to present in the turn of 
A. Beft. pleaded, that A. was not seised of a 
moiety of the advowson of church of Braunce- 
well-with-Bunsby-and-Anwick, modo et forma. 
It was found, by a special verdict, that Braunce- 
well-with-Bunsby was a rectoiw, A Anwick a 
vicarage, the rectory having oeen theretofore 
appropriated A the vicarage endowed according 
to law ; that R. being seised in fee of the advowson 
of the vicarage of Anwick, A the Earl of Bristol 
of the advowson of the rectory of Brauncewell- 
with-Bunsby, by deed, dated in Mar. 1703, 
reciting that the parties were desirous that the 
cure of the vicarage A rectory should both be 
supplied by one clerk, it was agreed, that, whenever 
the churches should be void, the Earl A R., their 
heirs A assigns, should present their clerks to the 
same aUeriua tdcibua ; that, in Apr. 1718, an act 
of union was made by the bishop of the diocewj, 
with the consent of R., the then patron of the 
vicarage of Anwick, A the Earl of Bristol, the 
pation of fhe recloiy of Braunccwell, A scaled 
with the episcopal sc»a], whereby the bishop “ con- 
solidated, united, A annexed the vicarage A parish 
cliuriTh of Anwick, with its rights, etc., to the 
aforesaid rectory A parish chuich of Brauncewcll, 
A did, by those presents, commit the cure of the 
souls of the pai'ishioners of tlie church of Anwick 
to the then rector of the parish church of Braunce- 
well, A tlie n^ctors thcjneeforward for the time being 
of ilie church of Brauncewcll, A decreed that the 
united churches should from that time be there- 
after held A reimt^'d os one benefice only, A that 
one fit person, at tlie alternate presentation of the 
Eaii of Bristol and R., their heira A assigns, to be 
canonically instituted, etc., should at all times 
tliereafter possess same,** etc. After the making 
of this act of union, no more sepai^ate presentations 
to the lectory of Brauncewcll A vicarage of Anwick 
respect ively were made ; but fiom thenceforth 
one; clerk was pi*es(‘nt (‘d A instituted to the united 
benefice, by the name of “ the lectory of Braunre- 
well-witii- Anwick,’* in alternate turns, by the 
parties claiming title under R. A the Earl 
rt'spectively. In Dec. 17(50, R., son A heir of R. 
in the act of union mentioned, A 8., liis wife, coii- 


e»nly one juitioii of the two bcMiefices, A- no pro- | 
vision WHS made by the deed for alternate pi*e- i 
siTitation or othen^Tse. By an order of exchange 
made in 1890 by the Board of Agricultui*c under 
the Inclosiiie Acts, 1845 to 1878, A Board of 
Agriculture Act, 1889 (c. 30), certain lands A i 
hen'ditamenls in the two parishes iticluding “ the 
advowson of tlie vicarage of B.,” weiv ordered 
t4) be exchanged i -lJcld : after tlie uiuon t he old , 
advowsons ceased to exist, A 'what passed by the | 
oiTler of exchangi* under the descript ion of ** the ! 
advowson of the vicarage of B.” W'as the advow'son i 
of the new united benefice of D.-cum-R. — E lcho 
(IjGHD) r. Anpiucws, ( lOlOJ 1 rii. 700 ; 79 L. J. I'h, 
580 ; 102 L. T. 403, V. A. 

1921. Benefices held by several patrons — 

Deed of consolidation.] — A count in qua re impvdil 
stated that one A. was seised in fee of a moiety of 
tlie advowson of the cliurch of Brauncowell-with- 
Buiisby-oml-Anwick, A was entitled to present to 
same every alternate tiu*n, the other moiety of the 
lulvowfcion belonging tt> B. ; tliat A., in liia turn, 
being so seised, pivs«»nted (\, w'ho was on such 
presentation admitted, instituted. A inducted; 
that, afterwards, the church iKK^ame vacant by 
tlie ivsigiiation of r., whenmnon B. pmsented A., 
who was luhuitted, instituleu, A inductoil ; that 
A., being so seised of the moiety of Uie advowson, 


veyed to A. “ all that the peipetual advowson, 
nomination, donation, or alternative riglit of 
presentation, A fiec disposition, of A to the vicar- 
age of the parish church of Anwdek aforesaid, A 
aU other tlie manors or lordships, advowsons, 
impropriations, tenements, tithes, liereditements, 
A parts A sIuum's of TnRiioi*8 or lordsliips, advowsons, 
ete., of them, the siiid R., A 8., his wife, or either 
of tliein, situate A being in Anwick aforesaid.** 
Till* special verdict furtlier found that the title of 
A. to the moiety of tlie advowson of the church of 
Brauiu;ewoll-wTth-l)unsby-and- Anwick, in the de- 
claration mentioned, was derived in no other way 
than by that indenture: — Held: {1) by the a<*t 
of union, a new presentation beneiicc w’as created, 
wholly separate A distmet from the former bone- 
lices A the jjatronage of this new presentative 
benefice 'wos in the owners of the former advowsons 
in tiurii — the advowsons remaining for this purpose 
unchanged in all their qualities, A transmissible as 
before* ; (2 ) the right which R . had was well described 
in the declaration as a ** moiety of the advowson 
of the church of Braiincewell-with-Bunsby-and- 
Anwick, as in gross by itself, as of fee A right,” A 
i such right was duly conveyed to A. by the deed of 
Bee. 17(50. — Robinson r. Bristol (Marogis) 
(1852), 11 0. B. 241 ; 22 L. J. C. P. 21 ; 19 L. T. 
O. 8. 230 ; 1(5 J. P. 598 ; 10 Jur. 889 ; 138 £. R. 
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404, Ex. Ch. ; on appeal, sttb nom. Bristol 
(Marquis) v. Robtnson (1854), 15 O. B. 244, H. L, 
.^nno^oIioTis -Digtd. EIolio r. AndrrwH, f 11)10] 1 Th. 700. 

Reid. Carpenter r. Laimloii OverHcers (1922), 127 L. T. 

1922. Effect of unlon.J — STorcjHTON v, Baij^ier 
(1039), W. Jo. 446 ; 82 E. H. 234. 

1923. .] — Whore two churches arc unit><Hl by 

Act of Parliament after the next avoidance of both, 
the patron cannot pi*esent to the united vicarage 
upon the next avoidance of one.-- IIardixgk r. 
Winchester (Bp.) (1777), 2 Wm. BI. 1162; 96 
E. R. 685. 

E. Patronage of Neiv Churches and Chapels, 

1924. Church — Built before Church Building 
Acts — ^Rights of patron.) — (1 ) Building A endowing 
of a churcl), did originally entit le thts pat ron to the 
patronage. (2) The impropriator of a ))arish has 
no right to nominate a preacher tc> evt»ry chapel 
within tlu‘ parish ; it might be a hardship if he 
should be bound so to do ; neitlier ought it to be 
at his election. (3) One may build a private 
chapel for himself & family, or for himself & 
neighbours, or for himself Ac twenty neighbours, 
A: t his will not give t he parson a right to nominate 
a preacher there. — Herbert v, Wesi'minhter 
(Dean & Chapter) (1721), 1 P. Wms. 773 ; 24 
E. R. 608. 

AnruUatUms : — As to (2) Conid. Portland r. Hiiiffhani (1792), 

1 Hair. Con. ir»7. Asia (11) Conid. AlaoAlliHtor r. UoRheNter, 

Hp. (1880). 5 V. P. I). 1 91. Reid. Farnworthr. (Uioster. Bp. 

(182/}), 4 H. 8: C. flAft. (JriuraUu, Mentd. Hanlnian v. 

EllaiiioH (I8i)l). 2 Aly. & R. 702 ; Buwicko v. (iruliain 

(1881), 7 g. B. D. 400. 

1925. Under Church Building Acts — ' 

Patronage In trustees — Death of trustees.] — (1) By 
the Church Building Act, 1824 (c. 103), iiersons 
suKscribing, under that Act, more tliaii i*56 
towards building a church might ehict tlins! life 
trustees who for forty years might nominate a 
clerk to serve same. 

(2) By sect. 7 of the Act when any of the 
trustees died, the majority of the subscribei's, at a 
meeting to bo called for that purpose, might 
elect a life tru.stee in his place, A: by H of the 
same Act if the subscribers should not <*xc(*ed , 
three, they were to be tin* life trust^'C's. 

(3) By sect. 12 if all the trust<*eH sliould <lie | 
so that no election could lake placts the* incunibf'nt 
of the parish was to present. 

A church was built by subscriptions rai.siMl in 
accordance with the Act, trusU^es were appointed, 
A: all died but one. There was also a surviving ■ 
subscriber who had not been a tru.st<‘«*. He did 


I E. R. 883 ; sttb nom. Westahnster (Dean & 
1 Chai>ter) V. Herbert, 11 Mod. Rep. 316. 

1928, Chapel of ease— Rights of Incumbent 

of parish.! — A.-G. v. 1/^ndon (Bp.) (1710), CoUes, 
390 ; 1 K. R. 343. 

1929. — .]— Of common right, the 

I inciimbeiii lias the nomination of the minister to 
i a cliapid of vase wit hin his parisli. — Line v, Harris 
i (1752), 1 I^‘e, 146. 

j Annotatiun ; — Mentd. Lee v. Fa«if (1874), L. II. 6 P. 0. 38. 

I 1930. Nomination given else- 

I where by archbishop.]— (1 } Vicar of the mother 
I church has the right of nominating to a chap(4 
I of easts though the chapel was ei*ected & endowed 
; by a grant of lands from the loi*d Ac fi'oeliolders of 
, a manor, Ac though the right of nomination was 
given by the ai*chbishop, in his deed of consecration, 
to the * inhabitants Ac the vicoi* of t he mother 
church at tlic time do<‘lai'ed ho had no right to 
nominaUs A: though the inhabitants have repaired 
Ac nominattHl for ninety yearn. 

(2) Rector or vicar cannot lose the right but by 
agi*cemeiit between patron, i)ai*son, Ac oikliiuu*y, Ac 
on a compensation made to such i*cclor or vicar. 

(3) Prescription presupposes agrec^rnont by docul, 
not by parol. -Dixon v. Kershaw (1766), Amb. 
528 ; 27 E. R. 341 ; sub nom, Dixon v. Mei’calfe, 
2 Eden, 360. 

Annotations : — As to (1) Apld. Portland v, Biiiprhani (1702), 

1 Hoff. Oon. I.'i7. Expld. Fariiworth v. ( HiohUt, IBi. (182A), 

4 B. & (1. .AAA. Api£ BUhh v. WoodH (1831), 3 Hoi;. Eco. 

488. l]^d. MacAlliHtiM’ r. UootioHtcr, Bn. (1880), A 

CJ. P. 1). 191. As to (2) Befd. MoYHcy v. Hlllooat (182H), 

2 Hag. Kcc. 30. arnrriillif, Mentd. Juuoh v. KIUh (1828). 

2 y. & . 1 . 20 A. 

1931. How rights lost,] -Dixon 

r, Kershaw, No. 1930, ante, 

1932. - — --(i) fn a declara- 

tion in guare. impedil tin*, right of presentation to a 
perpetual I'Ui’acy was staG^cl to bo “ in all the house- 

I holders A lieads of fiuuilies in a township Ac the 
I boil’s male of A.’s body, Ac such other of Jus kindred 
or blood as should have any lands in tlio township, 
or th(i greater number of them,” Ac it was averred 
that the chaped being vacant one B. was duly 
nominated Ac elected miriisti’r by pllf.s. lieing Uie 
greater number of tin* iKiiiseholdei’s Ac hearls^ of 
familit^s in the townshii> to whom the nomination 
Ac (‘lection of the minister tluin bedonged : — field : 
the declaration was bad. inasmuch as it did not 
staU* that 1-h<^ hears inah^ of A.’s body, Ac such otlusr 
of his kindred or blood as had lands in the township 
concurred in tla^ mani nation, or that they were in 
the minoiity, or that there wen^ no such jM^rsrms. 

(2) In 1631, A. founded a ehapel of (*aH(s Ac en- 
dowed it with lands for tla; maintenance of a 


not then know that there was a surviving tru-sten.*, 
Ac called in due form a meeting of subscribers. 
The surviving trustee did not atUaid it ; the sub- 
scriber did, & elecG^d liimscdf. He pursued the 
same course after becoming aware of thi* death 
of the last trustee. After each election of hims<df 
as trustee he nominated a clerk : — Held : he hud 
not under the statute any title to make such 
nomination, which, therefore, conferrt^d no title 
to admission. — ^^Vllen v, Oix>rcESTER (Bp.) (1873), 
Lr. R. 6 H. L. 219 ; 42 I.. J. V. V, 299 ; 22 W. K. 
193, H. L. ; affg. H, C, sub nom. Fowler v. 
Gloucester (Bp.) (1869), L. R. 4 C. P. 668, Ex. Ch, 

1926. Chapeb — Generally — Rights of Impropri- 
ator of parish.] — Herbert v. Westminster (Dean 
& Chapter) (1720), Fortes. Rep. 315 ; 92 E. K. 
883 ; sub nom, Westminster (Dean & Ciiai'Ter) 
V. Herbert, 11 Mod. Hep. 315. 

1927. Private chapel — Rights of Impro- 

priator of parish.] — Herbert v. Westminster 
(Dean Ac Chapter) (1720), ForGjs. Hep. 345 ; 92 


ministei*. A: by his will direcGid that his son should 
during his life have the nomination Ac election of 
the minister, Ac might by will or deed set down th4! 
order or course for t4i<‘. nomination Ac (jlection of the 
ministcM’ after his death, Ac if he should not set down 
any cours(^ or order, then the ininisG^r should be 
nominatf’d It <;hM:ted by all the householders Ac 
heads of families in the township, Ac the lioirs malo 
of A.’s >)ody, Ac such other of Ins kindnul or blood 
as should have any land in the township, or tho 
i great<‘r number of them. By the instrument of 
i consecraticin all titbits, f<?(ts, Ac (ymoluments wliat- 
soever on burials, mamagits, etc., wore reserved 
I to the vicar of the parish. The son not having set 
I down any order or (iourse : — Held : tho liouso- 
I holders Ac heads of familiors in Asthiy had no right 
I to pw’sent a curate to this (diapel without tho con- 
sent of the vicar. 

(3) It is undouliUtdly law, tiiat wherever a chapel 
of ease is erected, the incumbent of the mother 
church is entitled to nominate tho minister, unless 
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8tcU 4 , — Patronage ofhcneficee: Sub-sect. 1, E.^ F., 

O. dr H. ( g), jh) & (ell .] 
there is a special agreement to the contrary, to 
which parson, patron, & ordinary must be parties 
(Abboti% C.J.). — FAUNWoura v. Oiibstku (Bp.) 
(1825), 4 B. & 0. 556 ; 7 Bow. & By. K. B. 66 ; 

4 J.. .1. O. 8. K. B. 11 ; 107 F. R. 1160. 

AnnoiijAUniB :-~'As to (2) Apld. BUhs r. Woods (1831), 3 
JliiS. Kc' 4;. 4K0. Oonid. MuoAlllstor v. llochcHter, Bp. 
(IKKO), A C. r, 1). 194. Ab to (3) Comd. bush r. Woods 
(IK.'U), 3 Hag. Kcc. 486. 

1933. .] — A private Act of 

Parliament, after {providing for a sale of glebe land, 

& the erection of an additional church with part 
of th(5 proceeds, directed that the curate of the 
now church should, during the incumbency of A., 
th<} then rector, be appoin^d by him, that, after 
the death, avoidance, or resignation of A., the now 
church should become the principal church, with 
all the accustomed rigliis, immunities, & i)rivLleges 
appeiiaining to a mother church, & the tiien 
churcli should become bo dccined a chapel of | 
ease thereto, to be servc'd by a minister capable 
of having cure of souls, Ac that ** the patronage of 
or tight of presentation to tiie chapel, as well as 
the patronage of or rigiit of presemtation to the 
now church, should be vcst<*d in the patron of the 
r(?ctory, his heirs A. assigns, S(», nevertheless, that 
tlio minister of the chapel should not be removable 
at ploasimj *’ I- //cZd ; the chai>ol of ease thus 
created by the Act was t/iiereby mode presentative, 

A& n(A> donative. SerMe : if it liorl been at first 
donative, it would liave ceased t » be so, upon a 
presentation being once iiuuie by tJu^ patron t4i t}ic‘ 
ordinary, followed by the institution k induction of 
the presentee. — It. i’. Folky (1816), 2 (J. B. 664 ; 
16 ,1. V. l\ JOS ; 6 J.. T. O. S. 618 ; 135 K. R. 

1107. 

lOSi-. .') — MACAliLlSTEIl V, 

ROCHP.STBH (Up.), No. 305, ante. 

1935. Public consecrated chapel — Rights 

of impropriator of parish — How enforceable.! - | 
Poirn.AND (l)UKK) V. BiNciHAM, No. 1361, ante. 

1936. Rights of incumbent of parish | 

— To veto to ofliolate.J — MacAllisteh v. i 
ItocjiKS'nfiR (Br.), No. 306, ante. ! 

1937. Under Church Building Acts — How ; 

right acquired.]— (1) The right of nominating to i 
a <‘liapel tinder Churcli Builuing Act, 1831 (c. 38), ; 
eaimot be at^quired, iinh^ss the conditions required | 
by the Act be strictly complied with. Tlu^ con- ' 
dll ions iH‘quii*ed, are conditions precedent. 

(2) It is i^ot. competent for any clergyman of 
t he ( 'hiux'h of England to enter a parish without 
leave of t he incumbent. A: to olllciate in performing ; 
the duties of his vocation (I)ii. IjUbhinuton). 

The solo ground upon which the ordinary 
grants a licence is, iliai the right of nomination has 
vested in the person who has nominat.ed the 
individual who comes so to be licenced. Where 
a party has obtained the authoiity of the ordinary, 
that authority is not conclusive. It is not 
rom]ietent for the ordinary himself without 
consent of the incumbent, to licence any person to 
officiate within the limits of the parish of that 
intmmbent (Bk. Lusuinoton). 

(3) It is a sufficient fulfilment of the Act to set 
apart, a space which shall include the accommoda- 
tion for cliildren ; for under this Act, the whole 
of the accommodation as fi'oe seats is not for adult 
poisons only. The children of the poor are as much 
entitled as grown up persons to have accommoda- 
tion for attending divine service (Dr. Lushinoton). 
— r. Brown (1835), 1 Curt. B3. 

Annotatum : — ..-lit to (2) Rtid. MacAUlnter r. BochcHter. Bp. 

^ 880 ). 5 V. \\ 1 ». 194 . 


F. Croton Patronage. 

See Part III,, Sect. 3, sub-sect. 2, avde. 

G. Patronage of Spirittud Patrons. 

1938. Nomination of vicar — Whether by parson.] 
— A parson impropriate shall not have the nomina- 
tion of the vicar. 

By finding, was meant maintaining only, & not 
electing & choosing (IjOhd Nottingham, 0.). — 
MAUiST V. Trigg (1682), 1 Vem. 42 ; 23 E. R. 
296. 

1939. Whether by rector.] — Prince’s 

Case (1090). 3 Mod. Rep. 295 ; 87 E. R. 195. 

1940. Vacancy of benefice — Subsequent to 
vacancy of spiritual office — Whether late holder or 
successor presents.] — Anon. (1335), Y. B. 9 Edw. 
3, fo. 10. 

1941. Late holder becoming 

bishop.] — Anon. (1350), cited Fitz. Nat. Brev. 
31, n. 

Anruiiatitnta : — Apprvd. MiruhouHC v. Ilenuoll (1832), 8 
Bincr. 490. Bnd. HuhhoH v. Lincoln, Bp. (1825), 3 Bing. 
223 ; llonnoll V. Lincoln. Bn. (1827), 7 B. ScC. 1 13. Mentd. 
Coke*H Case (1023), Oodb. 289 ; R. t\ Canterbury, Arohb]>. 
(1634), Cro. Car. 354. 

1942. Death of holder — Right of legal 

personal representatives to present.] — Mikeiiouse 
V. Rennetj., No. 70, ante. 

1943. During vacancy of spiritual office — 

Right of Crown to present — Archbishop patron.]— 
Potter v. Cuai'Man, No. 7.3, ante. 

1944. Bishop patron.] — Exp. 

Tarrant, No. 72, ante. 

H, Patronage of CopnreencrSf Joint Tenants and 
Tenants in Common. 

(fl) Coparceners. 

1945. Coparceners not unanimous — Presentation 
by seniority — ^Effect of usurpation of turn.] — 

Anon. (1497), Keil. 1 ; 72 E. R. 153. 

1946. .] — Gully v. Exeter 

(Bi*.), No. 2175, pew/. 

1947. Effect of successful quare 

impedlt against one.] — (1) If A. & B., coparceners 
of an advowson, do not agree to pi^escnt on a 
vacancy, A. the eldt^si, or her assigns, may present 
to the first turn, & H., or lier assigu.s, to the next. 

(2) If, w'lien A. A. B. do not agn^e, 0., a stranger, 
implead A. only by (juare impedil on a vacan(?y k 
i*ccover, it is a bar to quare impedit brought by 
B. against (J. ft»r tliat turn, thougli not for the next 
turn. — B arker v. Jx>max (1752), Willes, 6,69 ; 
125 E. R. 1372 ; suh nom. Barker v. 1/)NI)on 
(B i>.), 1 lly. Bl. 112, n. 

Annotatiou : — to (i) Reid. Gully r. Kxclcr, Bp. (Is30), 
10 B. N' 584. 

1948. Effect of assignment to stranger of co- 
parcener’s share.]— Axon. (1503), Keil. 49; 72 
E. R. 207, 

1949. Grant by coparceners severally.] — 

It coparceners assign their paits of an advowson 
sever^y, the grant^xis shall present by turns. — 
Harrih & Hairs r. Nichoi.s (1583), Oro. Eliz. 10 ; 
78 E. It. 285. 

Annaiatwti : — Apprvd. Buller r. ExcU*r, Bp. (1749), 1 Vch. 
.Son. 340. * 

1950. ,] — The privilege of tlie older sister 

to present first in turn goes to her assignee. — 
Buller r. Exeter (Bi\) (1749), 1 Ves. Sen. 340 ; 

, 27 K. R. 1069. 

1951. Presentation in turn by agreement — Effect 
of usurpation of turn.]— Dolmans Case (1583), 4 

: Leon. 86 ; 74 E. R. 747. 

1952. •] — A., B., C., D., coparceners, 

■ had a successive right of presentation, in turn, to 

a vicarage ; on an objection to Cl.’s title to sell 
. her turn, usurpations on the rights of p. dt A* 



376 


Part V.-- Clergy. 


successively : — Hdd : it did not afTect the right 
of O. to present. — R ichauds \\ Macclespieuj 
(Earl) (1835), 7 Sim. 257 ; 4 L. J. Ch. 153 ; 58 
E. R. 83d. 

Annotatiwi .'- Coiuid. Keen v. Denny, 11894] 9 c’li. 1G9. 

1968. No unanimity in choice.| - In 

pleading a right in coparcenoi*s to present to an 
odvowson by turns, it is ^oocl to state that such 
nght ar<^ because they did not agree to present. 
(Which is synonymous to saying they could not 
agree.) — T hbale t\ London (Bp.) (1790), 1 H v. Bl. 
370; 120E. R. 221. 

Anm)iaUoH :—^9ioUi. Kxetcr, Bp. v. Gully (1830). 5 Man. & 

xiy« fL* ij* 4ti7« 

1954. Bill lor partition.] —Matthews t\ Bath &, 
Wells (Bp.) (1785), Dick. 052 ; 21 E. B. 425. 
AnmdaiUm : — Mentd. llanburj’ HuMsoy (1851 ). 20 h. J. Oh, 

557. I 

I 

(6) Joint Tenantn and Tenanln in Common. 

1955. Joint tenancy — Advowson in gross — 
Mutual covenant to present by turn — Amounts to 
partition.]— Salisbury (Bp.) i>. Philips ( 1700 ), 

1 Ld. Raym. 636 ; 1 Salk. 43 ; Holt, K. B. 52 ; 
Carth. 505 ; 91 E. R. 1257 ; suh nom. Philips 
V. Salisbury (Bp.), 12 Mod. Rep. 321. 

AnrudtUutnn : — Comd. .Tohnstune v. Buber (185G). 22 Beav. 

5G2 ; Meredith v. Liniorlek. Ardfert Afichadoe, Bn. 

(1863), 9 L. T. 2G9. R^. GrueerH* Cn. t». Cutiterbury, 

Archbp. (1771), 2 Wm. Bl. 770 ; KdwanlH r. Kxeier, Bii. 

(1839), 7 Scott. G52. 

1956. How partition elTected — In chancery.] — 

Declare pltf. is entitled to have a j^aitition of the 
vicarage of W. into moic'.ties to present by alternate 
turns, & decree a partition to be made t)i(jr<H)f 
accordingly between pltf. deft, ; & for tiic 
making of such partition, pltf. & deft, are mutually 
to execute conveyances to eacli other, so that 
pltf, may hold one moiety of the advowson to 
lum his hell's, Jc deft, the otlier moiety to her 

her heirs, as tenants thereof in severalty re- 
spectively : & in such conveyance let a clause be 
inserted, that pltf. Ac his heirs, & deft. Ac her lieii-s 
shall present by alternate turns ; A: the Master 
to settle the conveyance if the parties dilTcJi*, Ac 
tlio expense Ac cha^c of the conveyance to bo 
borne equally, Ac it appearing tliat ,1., under 
wliom deft, claims, had presented upon tlie last 
avoidance, let jdtf. present on tlie next avoidance, 
bidng the first turn from tliat time ; Ac no costs 
on cither side (per Oiiu.). — Bodicoatk r. Stkicuh 
( 1737), Dick. 09 ; 21 E. R. 193. 

AnmdatUm : — Bald. Hanbury v. lIuKNoy (1851), 20 L. .T. CIi. 

.557. 

1957. Tenants In common - Distinguished from 
coparoenry — ^Turns decided by lot.] — Testator d<j- 
vised Ac bequeathed all his real Ac personal estates 
to trustees, upon trust to sell the same as soon as 
conveniently might be after his decease, except liis 
advowson of the rectory of C. Ac certain lierodita- 
ments in the same parish, the sale of wliich he 
directed should be postponed until after the deatli 
of his eldest son W. who was then incumbent. 
The proceeds of the sale were to be iield in trust 
for his children therein named, as tenants in com- i 
mon : — Held : (1 ) the right of presentation previous j 
to the sale passed by the will Ac did not descend to i 
the heir of testator ; (2) if the chUdreu could not j 
agree whom to nominate for presentation by the j 
trustee, the question was to be decided by lot, ; 
Ac, being tenants in common, they were not I 
entitled to present successivdy according to I 
seniority, as m the case of coparceners. — .Iohn- 
STONE V. Baber (1856), 6 De G. M. Ac G. 430 ; 25 ^ 
L. J. Ch. 890 ; 28 L. T. O: 8. 110 ; 20 J. P. 767 ; ' 

2 Jur. N. 8. 1063 ; 4 W. R. 827 ; 43 E. It. 1304, 

U C. At L. J. 

SeCf also. No. 2331 , post. 


1958 . Effeot of prerogativeHurn by Crown.] 

— Prerogative presentation to a church, of which 
the advowson is hold in common, does not pass for 
tlie turn of the otherwise rightful patron. — 
(JuOCKRfl’ Co. V. (Unterbury (Archbp.) (1771), 2 
Will. Bl. 770 ; 3 \Vil8. 214 ; 90 E. R. 151 ; siibse- 
qnent proeredings^ 3 Wils, 221. 

Anno1(dions : — Oonsd. Thralo r. Loudon, Bp. (1700), 1 Ify. 
Bl. .370. Apld. Calianil r. Troward (1704), 2 Hy. Bl. 324. 
B^d. Meath (Bp.) r. WiuoheHtor (MarqulH) (1836), 3 Blug. 
N. C. 183 : Keen v. Douuy, 11894] 2 Oh. lOt). Meilui. 
WllHon r. Van l^Bldert (1801 ), 2 Boh. & P. 394. 

1959. One being Roman CathoUo — Right of 

Crown.] — Camurtdub (Cuancbtxor) v. Wal- 
GIIAVE (HUfi), llob. 120 ; 80 E. U. 275. 

AniwUiiUtns : - Betd. PoU. & Glover \\ t^»venl.ry & Tiic^iGeld, 
Bp. (161G). Ifoh. UU; KdwardH r. Kxeter, Bp. (1839), 
.5 Binir. N. 652. 

1960. .] — Edwards r, Exeter (Bp.), 

No. 2183, post. 

.] — See, also. No. 2000, post. 

(c) Distiirhanre of Right of Patronage. 

Disturbance generally, sec Sub-sect. 3, post. 
Usurpation — By one coparcener.] — See No. 
1945, ante. No. 2175, post. 

1961. By one patron.] — In quarc impedit 

deft, pleaded that one M., under whom he claimed, 
being seised in fee of one moiety of tlie advowson 
to present to one turn in every two turns, presented 
one .1 . in her proper turn ; that the churcli being 
aftemards vacant, one W. under whom pltf. claimed 
ju’osented in liis proper turn ; that the church 
being again vacant, pltf. pros^mted ; Ac that the 
church being a fourth time vacant, it belonged 
to d(^ft. to present. On demurrer to this phui ; — 
HiM : deft, had not shown a tiths to presemt, 
since lie had not shown whetiun* the third presenta- 
tion was by usurpation or by agreement, & it 
could not b(^ presumed tJiat deft, was entitled to 
present in the first A:; foiirtli turn, & pltf. in the 
second third, since tJie plea averred that M. 
had presented to the first turn in her proper turn, 
Ac W. in his proiier turn. Semhle : if it had ap- 

j jieared by tlio ph.'a that pltf. iiad presented to the 
j third turn bv usurpation, he would still liave been 
i entitled to the fourth turn by nglit. 

I rinless some express ugrecunent, showing a 
j dilTerent mode of pr(;seiitation, be brouglit befoi'e 
I tlio ct., are we not to presume that course to have 
I been pursiittd whicli tlui law points out, viz. that 
j when? on(i party pit'stmts to tlio first turn, he 
I presents to the third turn also? (Ia)rd Alvan- 
i i.KY, (J..I.). — Biitcti V . Litohfiej.d (Bi».) (1803), 

; 3 Hoh. ^ P. 444 ; 127 K. R. 241. 

I Anit-tdalUni .’--Conid. KcMtn r. Demiy, )1804] 3 (9i. 169. 

I 1962. .]— Keen v. Denny, No. 190.3, 

■ jmst. 

1963. By stranger.] — As between patrons 

I witli altitrnate turns of pi'c^sentation to a bcnr3fico, 
j a present^ation on an exchange of livings must bo 
reckoned as a turn. If one patron wrongfully 
usui'p the turn of another, the order of turns of 
presentation is not thereby altered, but the 
ousted patron after six months loses his turn, Ht, 
cannot requite by usurping against the wrongdoer 
by way of retaliation. 

On this ])oint thorc3 is no distinction between 
usurpation by a stranger A& by a person party 
or privy to the title.— Keen v. Denny, [1894J 3 
Ch. 1 00 ; 04 L. J. Ch. 55 ; 71 J.. T. 566 ; 43 W. K. 

39 ; 10 T. L. R. 677 ; 38 8ol. Jo. 716 ; 8 R. 629. 

Lawful Intemiptloii — By exerelee of KJng^c 
prerogative — Incumbent prorooteil to bl8lioprle«j— 
Heo No. 1958, ante. 

1964'* Precentee deprived.] — It two have title to 
present by turns, & one presents a parson, who is 
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Sect 4. — Patronage ofhencficcB: Svib-aeci. 1, H. (c), 
7. (g), (h) & (r ) cfc J. ] 

admitted, instituted, etc., & afterwards is deprived, 
he shall not present again, but it shall serve his 
turn, for it was but voidable ; but when the 
admission & institution ai'C merely void it shall not 
serve for a turn. — WiNDson’s Case (1599), 5 
Co. Kcp. 102a; 77 E. li. 21«3 ; avb nom. 

WiNDSOll V, Canteubuuy (Auchwp.), Loveday 
& Cro. Eliz. 087 ; nom. Lovepen 

V. WiNDsou & II ITCH, Moon;, K. B. 558. 

Anrudaiitma : — Conid. TteynolclHon v. Blako (1000), 1 Tjd. 

Jluyiii. 102. Befd. Smith's (1010), 10 Co. Rop. 

105 b ; RoblnHon v. UrlHtul (1851), 11 C, R. 208. 

1965. By bishop — Wrongful collation by 

bishop.] — (1) Presentation by turn to a church is 
a chose in action ; if therefore the bishop deprive 
a clerk, & without notice wi’ongfully collates, & 
the patron afterwards grants over tlie advowson, 
the grantee cannoti pi^^scmt as in liis turn, upon the 
death of the incumbent. 

(2) On deprivation, a collation by tlie bishop 
without notice is good against all, e\ee])t the 
patron. 

(3) In fjuare impeditf it is suniciimt to say lie 
was seised of every sc;cond tui*n tit in groNso . — 
IjEAK r. Coventry (Hi*.) At HAiUN(iT<iN (1001), 
Cro. Eliz. 811 ; 78 E. H. 1038. 

AntudatitmH : — Aa to (1) Consd. AlKU>n r. AUuy (18:17). 7 

Ad. & Kl. 28U. Reid. WolferKUin v. I.IiumiIu, Op. (17(i:i), 

2 Wlls. 171. 


/. J*alro}iagtt in JnhabifaniM or A mirrotiH Class, 
{a) Ascertain mmi of Class. 

1966. Title of class to vote -Must be clearly 
established.] -A.-C. r. JUkkkr, No. 1008, ante. 

1967. Ascertainment of class— Parishioners & 
inhabitants— Whether limited to ratepayers.] — 

A.-C. r. Itr'moR, Nki.i.on v. Nk jiolij? (1708), 2 
Kush. 101, n. ; 38 E. U. 277. 


the parishioners & inhabitants. The nomination 
of the curate had been by decree declared to be in 
the parish ioneiTs & inliabitants, paying to church 
& X>oor. Whether that qualification is satisfied by 
assessment only, not followed by actual payment, 
or not, an election on that principle was established 
upon common consent to that among other regula- 
tions ; a case of strong & high probability being 
required for an issue or inquiry ; &, the ct. 

declining to give prospective directions as to the 
future, the information ^ bill was dismissed ; & 

I with costs ; except as to keeping up the number of 
trustees, with reference to the only proper subject 
of the i^ormation, the stipend of the curate; : all 
the rest, as to the nomination, etc., beii^ the 
subject of a private suit. An informality in the 
bill, not stating pltfs. as suing on behalf of all the 
other parishioners, might have been cured by 
amendment. — ^A.-O. v. Newcombe (1807), 11 Ves. 
1 ; 33 E. K. 422. 

Annotati(ma Mentd. Milllsun v. Mitchell (1835), 4 L. J. 
(^h. 281 ; R. V. Davie (1837), fl Ad. & El. :i74 ; NUchtlnffalo 
V. (iouUnirn (1848), 12 ,liir. :U7 ; Re St. Stephen, Coloriiau 
Street, Re St. Mary the Virjpin, Aldormanlmry (1888), 
Ch. D. 492. 

1971. Evidence of usage.] — 

(1) Where the advowson of a pai'ish is vested in 
trustees for the benefit of tlie parishioners, an 
deletion of a vicar by ballot is not valid, & the 
election must be by voting openly. In such a case, 
the right of voting at the election of a vicar may 
be limit(;d by long usage t.o parishioners who pay 
church rates & poor rafk^s. 

(2) Costs as between solr. & client allowed to 
the archbishop &; bishop, when made parties to a 
suit n^specting the vali(lity of the election of a 
\ncar. — ^E denhoroitoh v. (Janterbury (Auciibp.) 
(182(1), 2 Kush. 93 ; 38 K. K. 271. 

, Anmdationa : — ^is to (1) Reid. R. r. IlamnuTHiiiith (Vicar & 
Church wurdoriH) (1852). .3 B. & S. 5U4, ii. Aa in (2) CoilSd. 
I SuimdorR v. Saunders (1857), 5 W. U. 479. FoUd. Turner 
t*. C'olliuH (1871), li. It. 12 Eq. i:iS. Refd. AjidrevvH v. 
Baines (1888), ;i9 ("h. 1). 13;i. 


Anmdationa : — Refd. Shaw r. Tlioinpsoii (1870), 34 L. T. 
721 ; Re St. Spqihcn, Cnlcinaii Stivet, Re St. Mary the 
Vinrln, Ahlerinunhury (1S88). 39 (3i. D. 492. 


1968. 


.] — Trust of an advowson 


to present some lit p(‘rHon, such os tiie inliabitants 
])arishioners or tlie major part of the cliiefest 
iV diHcrei'test- of them Hhould nominate. The 
right of ehH'tion in Die inhabitants, paying the 
chuiTh iV- poor rates, above the ag<; of 21 ; — field : 
a iiojudar election by a majority of such voters, 
ODUM’S not. HO qualilliMl, was established. — F raron 
V. Wkhh (1802), M Ves. 13 ; 33 E. K. 427. 

Anindnlion : --lleiltd. Re St. SU'phen, Colcnmn StriH^t, Re 
St. Mary, Aldennanhury (INSS), 30 W. R. 837. 

1969. Whether by assessment 

or payment.] — Furchiuse of the impropriate rectory 
of llerkemvell, for Du; usi’ of the parishioners 
inhabitants. The nomination of the curate had 
been by deciTe declared to bo in the parishiouei's 
^ inliabitants, " paying to church & poor. Tlie 
ixird Chancellor expi’essed an opinion that assess- 
ment gave Die right, though actual payment had 
not boon made, but an election, on that principle, 
was not disturbed on the ground of common 
consent, no objection having been made at a 
general meeting, ^ Die jiaridi having no repre- 
sentative meeting in vestry for this purpose. — 
A.-O. r. Forstku (1804), 10 Ves. 335; 32 E. K. 
874. 

: — Reid. DavD r. Jenkins (1814), 3 Vcm. & B. 
151 : !{(* St. Stephen, Coleman Street, Re St. Man* tlic 
Virgin, Aldemianhury (1888), 39 Ch. D. 492. MMltd. 
Carter r. Cropley (1857). 26 L. J. Ch. 246. 

1970. — .] — Ihircbase of the 

impropriate ri'ctorj' of norkenwcll for the use of 


1972. .] — K. i\ Davie, 

No. 2042, post. 

1973. .] — (1) In an action for a 

false return to a writ of mandanuis it was alleged 
to bo a custom in a parish that whenever a certain 
perpetual curacy should be vacant by reason of 
Die death of the curate or othi’iivise, the parish- 
ioners should i;lect a fit person to suec(M;d Jum ; 
& that a vacancy liaving occurred, pltf. was duly 
elected by the parishioners according to the 
custom. At the trial it appeared that at a mt;eting 

I of the porisliionei’s duly convened for the purpose 
I of such an election, it was decided before the 
election began that paiishionei's who liad not 

i iaid church rates should not be allowed to vote, 
n consequence of this resolution, several persons 
i who had the legal right of voting did not tender 
j their votes, & the votes of others who did tender 
I tlieir votes, vrere rejected, on tlie ground that they 
! had not paid the church rate ; — Held : a party 
; elected by the majority of the persons whose votes 
, wciv received at tliis meeting was not duly elected 
j by the parisliioners according to the custom. 

I (2) At the election every parishioner tendering 
' a vott; gave a card containing only the name of 
the candidate for whom he voted ; — Semble : 


this mode of election was illegal. — ^Faulkner t\ 
I Elder (1825), 4 B. & C. 449 ; 0 Dow. A; Ry. K. B. 
I 617 ; 3 Dow. & Ry. M. C. 203 ; 107 E. R. 1 127. 

i «4nnal<iia4>M«.’ — -4« to (DOonid* 8tory r. CJolk (1848), 6 Notea 
! of i'eksea Supp. xxxtii : Shaw r. Thompson (1876), 3 
j Ch. D. 23.3, R«ld. It r. Hammersmith (Vicar A Church - 

j wardens) (1852). 3 B. 5: S. 504, n. tirneraUv, MMtd. K. 

: c. Marshland Smeetb «: Feu District Comrs., (1920) 1 

K. B. 155. 
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(h) Mode of Election. 

1974. Necessity for notice of election.] — A.-O. 

V. Rutter, Seux)n v. Nichoij:.s (1708), 2 Russ. 
101, n. ; 38 E. R. 277. 

Annotations Refd, Shaw r. Thoniptiuii (1870). :M L. T. 

721 ; JWc St. Stephen. Coleman Street, Rr St. Mary the 

Virgin, Aldonnanbary (1888). ;i» Ch. 1). 192. 

1975. Mode of voting — Handing in card con- 
taining name of candidate.] — Paui.kner v, Etxiku, 
No. 1073, ante. 

1976. Ballot.] — Edenborougii i*. Canter- 

bury (Archbp.), No. 1071, ante. 

1977. Departure from usual mode of 

voting — With consent of candidates & voters — 
Validity.] — The bill stated, that the inhabitants 
of B. were entitled to elect a minister to a cliapel i 
there, within the Jurisdiction of the Bean of W., ' 
& that the custom of (Meeting a minister, wlien the 
office was contested, was for the votes to be taken 
either in the chapel or an adjoining school house, 
& in one place only, & in the pi*csence of the 
chapelwardens, who were to provide a parchment 
loll, duly stamped, for each candidate, on which the 
voters entered their names in their own writing, 
with a seal on the same line with every name ; 
that the poll was kept open for an indefinitii time, 
& that tlie roll of the successful candidate was 
signed at the foot of it by the wardens. A: attested 
by two witnesses, &; then formed th(i oflicial 
instrument of nomination ; that an election had 
lately taken place, in wliich the wardens appointed 
four polling places, of which the school house was 
one ; that the names of tlie votei's wei'c enU^red 
in polling books by <issessors, appoinUd by tlie 
wardens ; that theit* wo.n* no parchment rolls ; • 
that the poll was kept open for live days only, 
& that tlie Wisult of the c»h‘ctlon was reported to 

t he Df^an of VV. by a letter signed by the wardens 
only, & unattested. On a motion to dissolve an 
injunction, wlii<jh had betui obtained ex p. to 
restrain the I >ean of W. from licensing the minister, 
whose name hiwi been so wdurned by the chapi»l- 
wordens when it appi^anul, that the inode in which 
ttuj election was tak(m, had been previously agreed 
on by the candidates, At approved of by a rosolu- i 
tion at a imblic vestry meeting of tJie vot<*rs. At j 
that nearly all the vot ers jMdled : //Wd .• the | 
injunction should be dissolved with costs.' • i 
Daviks V . Banks (1830), .5 L. J. (^h. 274. 

1978. Nomination by trustees Sub- | 

sequent ratifleation or rejection by voters.] It. r. 

Davik, No. 2012, post. 


(r) Olhrr Cases, , 

1979. Effect of Metropolis Management Acts.] - : 

Wliere the light of electing the miiiisU^r of a I 
parish had bc‘en by deed vested in trust.^*eH in 1 
trust for tlie parishioners: — Held: it was not j 
transferred to the vestrj*^ or otherwise affecteil by i 
Metropolis Management Act, 185.5 (c. 120), | 

A& Metropolis Management Act, 1850 (c. M2), or ' 
either of them. — C-arter v. (/Ropuey (1857), 8 
De G. M. &. G. (180 ; 20 I.. J. (.7i. 240 ; 28 L. T. O. H. = 


347 ; 21 J. P. 135 ; 3 Jur. N. S. 171 ; 6 W. R. 
248 ; 44 E. R. 562, L. JJ. 

Annotations: — Apld. A.-(^. v. Draper’s Co. (1858), 4 Drew. 

299. Biftd. He Haylo’8 Estate (1862), 31 Boav. 139. 

1980. Patronage vested In trustees for land- 
owners in parish — Whether trustees bound to 
present landowners’ nominee.] — The udvowson of 
a vicarage was vested in trustees upon right to 
present such person as should bo olocted by a 
majority of landowners in the parish : — Held : 

(1) a pemon elected by the landowners hod no 
such legal right to the vicarage that ho could by 
mandamm compel the tmstei^s to pivsent Idm ; 

(2) th(? landowners themselves could not by 
mandamus comptd the trustees to present, for that, 
if they had any legal right, their I'emedy was by 
qiiarc imped it, if tludr right was meitdy equit- 
able, then their remedy would be in equity. — 
R. V. Orton Viiarage Trustees (1841)), 14 
Q. B. 131) ; 18 L. .T. Q. B. 321 ; 13 J. V. 551 ; 
13 Jur. 1049; 117 E. R. 57; suh nom. R. v. 
Barre, 3 New Mag. Cas. 200 ; 13 U T. O. S. 528. 

1981. Not held on charitable trust. | — Although 
parishioners may hold an mivowson for their 
general bcnollt-, Si> nominatt? tlu*ir vicar, this is an 
exception to the gcuuTal law, As otlior property 
h(;ld u})on trust for a pai'ish or parish iomn* is 
charity property.- A. -(). v. Wehsteh (1875), 
Jj. K. 20 Eq. 483 ; 44 L. J. (^ 1 . 700. 

Annotations: — N.P. Ite St.. S(AM»hon, (^oloiiuiii Street,, He 

St. Mary the Virgin, Alde.riuaiibury (1888), 39 CIi. D. 

492. Rad. He (’liiireh i’atnmafro Trust, Laurie r. A.-(L, 

11904] 2 (9i. 643. Mentd. He St. Bride's (9iun;li, Kleia 

Street (1877), 35 Oh. J). 1 17 ; A.-(i. v. Dartiiiuiiili (Jorpii. 

(1883), 48 L. T. 933 ; Hr, St. BofAdpti Without BlHluifiHKaUt 

ParlHh EHtatAJM (1887), 35 ( Mi. D, 142; Ed I v. Oharlty 

LaudH Ottieiai TimihUm!, [1898] 2 (Mi. I I. 

See, generally, (Charities, Vol. VI 11., pp. 2.55 
vt svq. 

J. Palronage Vcsied in Trustees. 

1982. How trust created- -By paroi.J -A trust 
may arise by jiarol. - PAifY t\ .Iuxon (1009), 3 
Rep. (.’h. 38 ; 21 E. R. 722. 

1983. By will— 'Devise on trust for sale -- 

On death of incumbent.) -.Iohnhm'one v . Baber, 

No. 1957, ante, 

1984. — -.) — A testatrix 

devis(‘d lier advowson of E. to her tnisteifs upon 
tni.st for sale on the di.-atli of 11., the then in- 
eurnhf'nt , but <in no arc ount Ui sell it to anyone 
of his family the proeeeds of tho sah^ t^> fall intx) 
the giuieral ii'shlue. The resiiluary legatees asked 
that th(‘ m^xt jiresentation might* he sold, as a 
tiling undisposed of by the will ; -Held : the next 
jiri'sent^ition w/is vesUul in the trustees. At that they 

would have to prcjserit. Brism’OW v. Skiurow 

(No. 2) (18.59), 27 Beav. .590; 1 ].. T. 180; 5 
Jur. N. H. 1.379 ; 51 E. R. 234. 

.) —See., Jurlher, Sub-sec t. 2, post, 

1985. Breach of trust- -Assignment of right of 
nomination.! — A. being impropriator of a parish, 
dciiidsed pari of the tithes to certain parishioners 
as trust/Cics hir J ,000 years, who redomised same to 
him for 9t)9 years, under a yearly rrjnt of £.50 
payable U) the trusU^es as a provision for a proacher 


PART V. SECT. 4. SUB-SECT. 1.— 

1 . ( 0 ). i 

p. Paironaoe rested in diocesan > 
ehureh soeicty- — Hishop sahsequmilu I 
rested irUh pover to appoint. 31 ! 

Gcm>. 111. c. 31, H. M. &. his HUCCCKsors i 
wore empowered to authorise the ! 
aovemor of the province of Quebec to 
erect parsonages or rectories tborctn i 
aooordlner to the establishment of the ! 
Church of England : & in pamuance i 
thereof, in 1836, the then lieutenant’ ! 
governor, erected & endowed the j 
rector>' of K. By a KubH&(jueiit ' 


jmiviiicial hIoIuIo the efturrh mtciely 
of the dioocMe of T. wuh iiic<'rporat4;d, At 
by a later statute the right of prcHCiita* 
tion was vosUid la it. .Sulifsiqueritly 
the legiMlatun* erecteil the dlocseso of 
(). out of the diocese of T., & the 
bishop, el€»no% it laity of tlie djctcese 
were iocoriKiraied under (he name of 
the “ Inwjrporaled Synod of the 
liloocMc of Dntario," wlio, by a liyc- 
la%v in 1862, Invested the then bishop 
with the right to appoint to all rectories 
during his inciimtiency' Ttie hishop 
afterwards, on the death of the incum- 


bent, presento/l U> the rectory of K. ; 
whereupon an infoniiatlon was tUod 
by the attf>rncy*gom3ral, on tlie relation 
of parlshloiiers, against the bishop 6t 
tlie rector, praying to Imvo such bye- 
law of the sytUMl declared void & set 
aside. A demurrer bv the bishop Sc 
rector for want of cqnlty was aliow'ed, 
the ct. considering that under the 
I several Acts Sc pmeoeiiinm wlilcti harl 
l>eeii passed Sc t«keii the right of 
1 presentation was vestod in the blsliop 
1 during his Incumbency. — A.-O. v. 
! Laupkk (1862), 9 Or. 461.— CAN. 
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Sect. 4 . — Paironage < _ 

& L .; fmb - aect , 2, A , i 


J^ub"8Bctt If Jfir# 



to bo nominated by the trusteoB. The heir of A. 
aftoi*wards sold the rectory to B. & the re][>i*e- 
sentative of the surviving trustee w<is prevailed 
ii 7 )on lo assign to 13. the right of nominating the 
pii'fielier. J^Vmi the date of the original demise 
^ for foiiy years A upwards after the latter trans- 
action, the preacher was constantly nominated 
by the parishioners. Upon a contest between 
them & B, ; — Held: (1) the right of nomination 
was absolutely in the trustees, the assignment 
of t hat light was a breach of trust ; (2) directions 
were? given for the re-establishment of the trust 
in truKt^*e8 to bo impartially chosen. — ^Foley v, 
A.-(J. (1721), 7 Bro. Pari. Cos. 240 ; 3 E. B. 162. 
Anrudaiiona : — Aa to (1) Apld. Wllnoii v. DennlBon (1749), 

1 Ainb. 82. Aa to (2) Apld. A.>0. v. .Scott (1750), 1 \oh. 

Son. 413. Rfdd. lie 8t. Stophen, Coloniau Street, he 

St. Mary the Vlr^ii, Aldonimnbnry (1888), 39 Ch. D. 492. 

Trust for benefit of parishioners.] — See Bub- 
sect. 1,1., ante. 

Who may be presented.]— Sec Sect. 6, sub-sect. 
1, B. (6), pfMt, 

Mode of presentation.]— >SVc S(>ct>. 0, sub-soct. 1, 
V, ib) (ii.), post, 

7\, Patronage v^herr Adtmrson MorUjagrd, 

1980. Next presentation mortgaged— By owner 
incumbent— Whether redeemable by executor.] — 

Thexton r. Bi!rrTs (1683), hWin. Ph. 87: 22 
E. J(. 1075. 

1987. Right of mortgagor to nominate - Mort- 
gagee in possession — Redemption decreed.] — l)o- 
cren was made against a. migcc. in possession io 
rt^dtieiii, but b(‘foi'e the account wiis taken, on a 
cliiircli bt‘coming void, intgee. prescMited. On 
net it ioii :• - Held : }h‘ would lx* ordc*i*ed to iwnke 
liis presentation. -- .loiiY r. (’ox (1607), Pifc. (7i. 
71 ; 24 E. K. 31. J.. (’. 

yrime/rt/imi -Reid. DliiioekH’ (’hho (or Hobart r. Sclbv) 

(17(H), Fiveiii. Cb. 273. 

1988. •]■"-*( 1) Jf an advowson only be 

inoilgfiged A becorm^s void - Semble : the mtgee. 
is l4» j>res('nt, osiiecially if in the deed tlic agree- 
ment be that the intgei*. slioll pit'sent.. 

(2) One inoH gages a manor with an mlvowson 
appendant', A the chu]*e}i liecomcs void, mtgee., 
though in possession, sliall not pn^sent to the 
ehiireli till the intgo. is foK^closed. 

(3) if a mtgc'o. of an advowson presents, the 
hill by tht‘ niigor. must he brought within six 
months, in the same manner as a qunre impedit . — 
(UuniNKii V. (iiuKFiTir (1726), 2 Wms. 404 ; 
24 E. Jl. 787, L. (\ ; aJTd,, cited 3 Atk. 5.59, If. U, 

(‘i)Coiisd, Mockensie r. Itobiiison 
A Reid. Uotelor v. Alliugtoii 

(17 IB), J Atk. 453 ; AJiittcr r. (Uuiuvol (181«), 1 Mcr. 475. 

1989. .] — A mtgee. shall not be allowed to 

])TQsent to a living whieli biMionu's vacant, because 
noUiing can lay taken for it, but shall be looked 
upon as a trustee for the mtgor. or liis grantee^ 
& siiall presimt. such pt*rson as they shall muiie. — 
(lAU.y t\ Sklhy (1720), J (’om. 313 ; 1 Stra. 403 ; 
02 E. K. 1103, L. 0. 

Annuiatitm .•--Raid. (iuiHUnor c. Urifllth (1720), 2 P. Wms. 

4(H. 

1990. •] — A mtgee. cannot make a lease of 

a lioust* in intge. b<'foi*e foreclosure, nor present 
on an avoidance.— II pngerporii v, (’lay (1722), 
9 Mod. Itep. 1 ; 88 E. Xi. 276, L. O. 

1991. .] — The int^r. of an advowson shall 

E resent to the chiurtli.— ItoBiNsoN r. Jaoo (1723), 
tunb. 130; 146 E. R. 621. 

19^2. Terms of mortgage deed.] — Oau- 

DIMKR r. (iiUFPiTii, No. 1088, ante. 

1993. ,J — If ail advowson is mortgaged, &■ 


the church becomes void, the right of presentation 
is in the mtgor. — Gardiner v. Cook ^*726), Mos. 
16 ; 25 E. B. 243, L. G. 

1994. .] — Bince a presentation is gratuitous, 

& the mtgee. cannot account for any benefit from 
it a ct. of equity will compel the mtgee. to present 
the nominee of the mtgor. {per Cur.). — Croft v. 
Powell (1738), 2 Com. 603 ; 02 B. B. 1230. 
Annotation : — Mentd. James v. Kerr (1889), 40 Ob. D. 449. 

1995 . Mortgagee’s remedies.] — A mtgee. 

must accept of a mtgor. ’s nominee, to an avoidance 
of an advowson, for, instead of bringing a bill of 
foreclosure, he should have prayed a sale of the 
advowson. — Mactkensie v. Robinson (1747), 3 
Atk. 650 ; 26 B. B. 1122, L. C. 

Annotation : — Mentd. Drinkwuter v. Falconer (1755), 2 

Ves. Sen. 023. 

1996. Mortgagor’s nomination slmonlacal — 
Lapse to Crown — Whether mortgagee allowed to 
defeat appointment — By his legal estate.] — ^Mtgee. 
of a manor A& advowson being in possession, the 
church became vacant. The mtgor. made a 
simoniacal presentation of A. which was rejected 
by the Bishop. Then the mtgor. & mtgee. joined 
in presenting B. C. got the title of the Crown, 
& btought an information in the name of the A.-G., 
to remove the mtgee.’s title, tSc that it might not 
be set up at law : — Held : it would be so decreed. — 
A.-C. V. Hesketm (1706), 2 Vern. 549 ; 23 E. B. 
956 ; 8tih no^n. A.-G. v. Budell, Urskttii & 
Bcarsuuick, Pi*ec. Ch. 214. 

AniutUUiim .—Mentd. He Aaivn, Kx p. Lowe (1832), 1 L. J. 

Ucy. 54. 

1997. Lapse of equity by laches.] — Pltf. claimed 
the a<lvowson of a vicarage as mtgor., insisting 
that it was insoiti^d fraudulently in a particular of 
a tixist estate, directed by deci'ce to be sold for 
payment of debts ; — Held : the equity of redemp- 
tion of an advowson lapsed, & the plea would bo 
allowed without- prejudice, etc. 

longth of time is as mucli a bar to the equity 
of redemption of an advowson, as of any othtu* 
estate (per Cun.). — Maijxick v. Balteh (1753), 
3 Keny. 49 ; 96 E. B. 1303, J.. C. 

1998. .1 — When the mtge. merely of an 

ailvowson is become absolute in the mtgee., lie 
may pre^sent. — Dyer v. Craven (1a>kd) (1786), 
Dick. 662 ; 21 E. B. 429, U. 0. 

Annotaii^m : — Reid. Welch r. Peter Ijorough, Bp. (1885), 15 

g. B. 1). 432. 

1999. Union of benefices — Veto on sale 

under statute.] — Welch v. Poterbohough (Bp.), 

I No. 2089, po8/. 


j X. Other Cases. 

2000. Advowson In lease — Vacancy during term 
I — Not filled at expiration — Whether lessor or lessee 
j presents.] — Bacon v. Wettewell (1309), Y. B., 
. 2 Edw. 2, fo. 33 ; Bel. Soc. Y. B. Vol. I., p. 130. 

I 2001. Patronage In Infant.]— D e B. v. W. (1309), 
1 Y. B., 2 Edw. 2, fo. 33 ; Bel. Boc. Y. B. Vol. I., 
i p. 130. 

j 2002. — .] — An advowson was convoyed to 
! trustees in trust to present such person as the 
I grantor, his heirs or assigns sliould nominate in 
I writing under his hand A seal. Tlie grantor died, 
I leaving his heir an infant, six months old. The 
j guardian of the infant guided his pen wliile he made 
j his mark to a nomination to the living : — Held : 
; the nomination was good. — AitTiUNGTON v. 
! (^0VKRi.Ey (1733), 2 Eq, Oas. Abr. 518, 675 ; 22 
I E. B. 437, 507, L. C. 

2903. .] — It is said an infant may present 

t to a church. Wliat is the reason ? Because a 
I presentation is not a thing of profit, of which the 
guardian can make any benefit : but the strong 
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ground the law goes on is, there can be no incon- 
venience, because the bishop is to judge of the 
qualification of the clerk presented (Lord Hard- 
wiCKB, O.). — ^Hearle r. Greenbank (J740), 8 
Atk. 605 ; 1 Ves. Sen. 298 ; 20 E. H. 1200, L. O. 
At^tations: — Mentd. BoiiKhton r. Boiirchtou (liTiO), 2 
Ves. Son. 12 ; Faruuharsou v. ColviUo (1772), J(oiu. 12l» ; 
Jrauk r. StandlBh (1772), 16 Vos. 3iU, n. ; mil & Iluy r, 
Showell (1773), Anib. 727 ; WhiHtler r. Webster {J7IM), 

2 Vos. 367 ; Crickett t», Dolby (1796), 3 Vos. 10 ; Mitchell 
e. Bower (1796), 3 Vos. 283 ; Sheddon r. (loodricli (1803), 

8 Ves. 481 ; Craiifurd r. Coutts (1806), 2 Bll. 666 ; Mur- 
(1806), 1.3 VoH. 1 ; ThclhiRSon r. Woodford 
n»06), 13 Ves. 209; Lloyd v. Williams (1810), 1 Madd. 
4.60 ; Muivaii v, Morjfan (1820), 6 Madd. 408 ; Duudaa 
i;. Dimdaw (1830), 2 Dow. & CL 349 ; Festingr v, Allen 
(1844), 6 Hare, 673 ; Donovan r. Nocdlmni (1846), 9 
Bcav. 164 : Stlkemaii r. Da\vson (184 7), 1 Do (1. & Sm. 
90 ; Blacket r. Lamb (1851), 14 Boav. 482 ; Moore e. 

(1866), L. U. 3 Kq. 207 ; Appleton r. Uowloy 
(1869), L. K, 8 Kq. 139; Re (leonye's Estate, Georgro r. 

('Ooper V, Macdonald 
(1877). 7 (3i. D. 288 ; May r. l»otter (1877), 26 W. H. 
607 ; Re Cardi-oss’s Settlmt. (1878), 7 Ch. D. 728 ; Re 
D*Anfi4bau, Andrews v. Audrtnvs (1880), 16 C’h. D. 228 ; 
Re De Bunrh Lawson, Do Burgh liawsun «. De Burgh 
Lawson (1886), 66 L. J. (ih. 46 ; Re Bowlby, Bowlliy t\ 
Hpwiby (1904), 73 L. J. Cb. 810 ; Rr Anderson, l*ogier v. 
{JBlfttt, (1905] 2 i'll. 70; Re Harris, Lcocroft v. Harris, 
11909] 2 CJh. 206 ; lie Do Vlrto, Valani r. De Vlrto, 11916] 

1 Ch. 920; Re Ogilvle, Ogilvic e. Ggllvie, 11918] 1 Ch. 
492 ; Re Wernher, Wenihcr r. Beit. 11918] 1 339. 

2004. Forfeiture of advowson — Presentation by 
Crown — Forfeiture reversed — Whether presentation 
good.] — (1) AfUir avoidance by plurality if a 
stranger pi'esont.s, the King’s prerogative dies wil.h 
the incumbent. 

(2) If a patron bo outlawed pending a (/Mare 
impedit, tlic King shall jiresent though the patiDn 
recovers ; but on rt^vewing the outlawry Ikj shall 
have execution of Ids judgment, &. the King’s 
incumbent shall be removed. — B everi^ey r. 
OOUNEWALL (1588), C^ro. Eliz. 44 ; 1 And. 179 ; 

1 Leon. 03 ; Moore, IC. B. 269 ; Sav. 89 ; 78 E. K. 
308. 

Anmtlatioiis : -As to (2) Eefd. Wallop’s Coflo (1618), Puliii. ! 
19 ; H. V. Baden (1694), Hhow. I’arl. CJas. 72 : H'ltEhorbert { 
r. Gxfowl Univorsiiy (1709), 1 Com. 181; Mirelioiiso t». 
Kcnnell (1833), 7 Hli. N, S. 241. (j/eturullyp mentd, lientley i 
V. Ely, Bp. (1731), Kitss-G. 305. 1 

2005. Severance of next presentation — Nature of i 

right.] —irAupEii V, JiKiiitY (Baylivks & Bur- ! 
GESSES) (1639), W. .fo. 425 ; 82 E. H. 223. | 

AmiotatUms R^. Wijodward r. Fox (1091), 2 Vent. 267. ! 

Mentd. u. r. Toole (1807), 11 Cox, C. C. 76. 1 

2006. Several parties claiming sole right to I 
advowson— Agreement to present in turn— Heme- ' 
dies on breach.] — If thre<5 pei*sons, oa<;h claiming 
a sole right to an advowson, enter into an agrru,- < 


vested in a corporate body, called The Governors 
A; Trustees of the School,’* who were to hold same 
in trust for the benefit & maintenance of the school, 
exot'jit the right of presentation, nomination, & 
ajqK>intment to those ecclesiastical benefices 
wJiich wens thereinafter declared to bo in the 
mayor, aldermen, & assistants of tiic town of 
Shrewsbury. By a subsequent sect, of the Act, 
the mayor, aldermen, ds assistants were directed 
to fill up vacancies in the vicarage of O., by 
nominating, appointing, or presenting a fit person ; 
provided that such pci*son should bo preferred, 
certeria paribus who sliould have been brought up 
in the scliool, & a graduate of one or other of the 
Universities, & born within the parish of O. ; 
except that it should be lawful io give sucli benefice 
to either of the masters of the school after ho 
should have vacated his ofiice of master, not- 
withstanding any such claim or preference as last 
aforesaid : — Held : the right of iirestmtalion to the 
vicarage of C. was vested in the mayor, aldermen, 
de assistants, as charitable Iniateos, within ilie 
meaning of 5 & 6 Will. 4, c, 76, for the regulation 
of municipal coi’pns. — lie SiiitEWsmTiiY Hciiool 
( 18.36), 1 My. & Cr. 032 ; 40 E. U. 518, L. C. 
Annotaiitvns : — Apld. Re HI.. Johii’a TfoNplIal (1861), 3 Mac. 

& G. 236. Oonid. Re Hunt ingdciii Mimicipal (’harilit'u 

S , 27 Boav. 214 ; A.-G. r. SL J.iIiii’h HonplUI. 

pd (1806), 34 Jj. J. (!h. 141. Reid. Re ShrcwHiMiry, 
Municipal CliariticH, Re ShPcwHbury Free Grammar 
School (1849). 1 H. & Tw. 204 ; A.-G. r. FowIh (18.63), 
Kay, 186 ; Re Llowollyii’H Entalc, LlcwoJlyu r. Jdcwollyii 
(1911), 104 L. T. 279. 

2009. Vacancy after Municipal Corpora- 

tions Act, 1835 (c. 76) — Before sale by corporation 
— Vesting of right in bishop.] - 3*h(» appointment of 
a reader or lecturer in a parish church, fonnerly 
in the gift of a corjm., vestas in the liisiiop of the 
diocese, if vacancy before sale by the corpii. under 
5 d: 6 Will. 1, c. 76 ; a nuitidamus will lie to tiie 
clerk appointed by tlm corpn. 1<» <I(»livi*r up tJie 
rt*gister books.- -R. r, Reynoli).s (1839), 3 .1. J*. 
752. 

.] ' Srr.^ gviicraHy, Chaiutik.m, V^>1. V'llf., 

)q>. 372 el seq. 


SuH-.sKfrr, 2 . — Tranhfeii and Thansmihston 
OF Batuonagk. 

a/ote, |{erio6c(>H Act, 1898 (cr. 48), (Amend- 
ment) Measun*, 192.3, No 1. 


raent by indenture to present by tiuns, they have 
no remedy against ea<?h other but upon the 
covenants ; but if an Act of J*arliament is mad<i 
confirming this indenture, dc ordaining that they 
shall be tenants in common, an interest is vested 
in each till paitition made. — OitossMAN r. Chuhcuii. 
(1676), 2 Mod. Rep. 97 ; 86 E. R, 962. 

AnryAaiUm Reid, i^llabury. Bp. r. PblllpH (1698), 1 Ld. 

RajTii. 636. 

2007. Patronage in municipal corporation — 
Whether exercised by mayor & aldermen— Or by 
corporation at large.] — Gape v, Hanij^y (1777), 
3 Term Rep. 288, n. : 100 E. R. 579. 


A, Form of I mlrumetd of Transfer, 

2010. Whether deed necessary — Benefice full - 
Livery in sight of church.] -I’annell v, IIodohon 
(1576), Cary, 52 ; 21 K, IL 28. 

2011. .J — (jlront of an advowson plea<led 

without alleging to bo by deed, good if the issue 
be tekem iijKm collatej'ai mattcT. — JdoiiTFOiiT r. 
BltKiHTMAN (1622), Iliit. 54 ; 123 E. R. 1096. 
AniuA/Uums : — ^Msiltd. l*ollllt t>. Foniwt (1848), 11 <4. B. 

962; Fo<iuct v. Moor (18.62), 7 Kxch. 870; Yoiiiiir r, 
Aurtten (1869), L. 11. 4 C, P. 66.1. 

.J — Compare No. 2062, poai. 


AnnotatwriM Ilcnncll v, Lincoln, Bp. (1826), 3 Blnir. , 

223 ; Arnold v. Bath & W'ellR, Bp. (1829), 2 Moo. 6c P. ; 

.669 ; U. r. Salway (1829), 4 Man. 6c Ity. K. B. 314. Mentd. 

BIttiikley ». WliwUnlcy (1789), 3 Tenii Hep. 279. 

2008. .] — Queen Elizabeth, for the advance- ‘ 

ment l>etter maintenance of the Free Grammar ; 
School of Shrewsbury, granted to the bailiffs dc 
burgesses of Shrewsbury, dt their successors, 
amon^pt other here^tam&nts, the advowson of > 
the vicarage of C. By an Act of Parliament, ! 
afterwards passed, all the herc^ditaments dc real dc | 
personal t^iates bfdongi ug to the sc;hfx>l were t 


B, What Wftrds operate to Vasa Right, 

{a) In (leneral, 

2012. Hereditaments — Lease.] —By a lease 
of all hereditaments situate, lying in, being in 

the advowson in the vir*arago of T. passes. — 
Anon. (1573). 3 Dyer, 823 b ; 73 E. R. 731. 
Annotations A Distd. C^rompion v. Jarratt (1886, 

.30 <;h. D. 298. BM* Tumor i>. Palmer (1627), <-*«>. Gar. 
74 ; Poc^>ck V. Lfnc^iln, Bp. (1821), 6 Moorc$, C. I*. 159 ; 
HoMtimn v. BrlHUd (1861), 11 B. 208. 

2013. .] - 1a»ndon V, Southwell Col- 
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8ecL 4. — Patronage of heneficeo: Suh-secU 2, B. {a) 
& ( 6 ).] 

LBaiATE Ohukcii (Chaittih) (1018), Uob. 303; 
80 E. li. 447. 

AnnotniinnH : — CSoDSd. Crompton r. Jurratt (1885). 30 Cli. 1). 

2»«. Refd. U. 1’. ItochoHtor. IJp. & Clark (IfiT/i). 2 Mod. 

Jtep. 1 ; Harrot r. OInlib (1770), 2 Win. HI. 1052 ; Mlrc- 

liouHC i\ IKmnoll (1833), 7 HU. N. S. 241. 

2014. .] — Havil r. Savih (1737), Foiies. 

Hep. 351 ; 92 E. K. 880. 

2015. .]— An a<lvowHrm in gross will not 

pass by the word lands, but by the words tene- 
tnents & hereditaments it will. — W estfalino r. 
Wesitalino (1740), 3 Aik. 400 ; 20 K. \i. 1004, 

]j. ('. 

AmwtatiimH : '-C oumA. Cully v. Exeter, Bp. (1827), 4 Bing. 

21)0. Mentd. Illiiley v. WaUTworth (1802), 7 Vch. 425. 

2016. Devise.! — Under a devise of manoi's, 

lands, bimenumiH & hi.Teditamcnts to A. his exors. 
& administrators for a ttunn of eleven years, in 
trust, to receive the remts, is8u<*s & profits of the 
pr(iinis(‘h tihat should from tiiiK* t/i time acenuj & 
become due, & dispose of saiiu* for the benefit of 
a ecMui que irunU A. may, by the tlirections of the 
vesiul qua truMf Ac. for Ids benefit, assign the advow- 
son of a rect<)ry nppendani to a manor, to a pur- 
chaser for th^^ Uiviti of eleven yeaiv, to the inUmt 
tliat such purchaser may jm'serit for tlie next 
turn in etiso of an avoidan(;e, before the <*xpiration 
of tlu' form, A, in case of such avoidance, the 
purchaser may present. ai;cordinglv. - Aj.bkmaih.k 
(Karl) p. Hookhs (179(1), 7 ]4ro. Varl. Cas. 522 ; 

3 K. It. 339, II. L. 

JuiUitnUnn Conid. Ciwt v. Mliiclicton (: .«|), 31 L. .7, Cli. 

1 85. 

2017. .| — \Vher<* a t.esta.t4)r, after 

diivetingby his will t hat t he repairsof his mansion- 
lionse A. th<‘ costs of eariying out the trusts of Ids 
will should be paid out of tlu^ rt'ids A:, pi-ofits of 
his leal esf.at.(*, devised all Ids manors, lands, 
tenenumts, tk- lu*iH*dit aments whatsoever &. where- 
soever to Ids trustees, upon eeitaiu trusts for Ids 
wife A. daughter; bequeathed an annuity of 
£2,009 a yem- out of the r(*nf.s & pi-ofits to his 
daughter, tV. t he suridus of the remts & inoflts also 
for t.he benefit of his wife Ac daughUr, as in liis j 
will mentioned ; the t»<,‘st-ator died sensed of four | 
advowsons, which wer<‘ not rehuTcsl Uy in the will ; 
A:, the estate was insutticient, without a sale of 
soiin* portion of it , to meet all thi‘ 4 ‘xpens 4 ‘H pi-o- 
vide«l for by the testator. On the (|UostionH to 
what amount. A: fi*om w'hat funds, a supply was 
t.t) be obtained for making the re)uvii*s, wind her 
the advowsons passed by tlu‘ geiural words of the 
will, ought- or not- to he sohl to meet- tlu* expenses 
of the trusts, A: whether the defichmey (if any) 
in the daughter's annuity for any one year 
i>ught> not to be made* good out of the surplus 
(if any) of any succeeding year:-//i7//; theiv 
couhl he no dt‘claratioii but only a rt^feivncc to 
chambers as to the amount for t he repairs ; A 
the advowsons passed under the gtmcral devise 
ill the will A: ought to bt* sold ; A: the pundiase- 
money was prollts of mil tvstati* witldn the nu*aidng 
of the testat-or. Hut- no dirlaration could now be 
made as to the deficiency in the daughter's annuity, 
as the questiou might possibly never arisen. — 
t'ooKK V, CniOLMONHELKY (1854). 3 Drew. 1 ; 24 
1.. T. O. S. 08 ; 3 W. H. 1 ; 01 K. It. 800. 

2018. ,] — (1) The words “freehold 

hort'ditamenta situate in the parish of D." art' not 
apt Ac proper words in a conveyance to pass an 
advowson, though they may be suflicient to do 
HO w'heri there are in the i>Arish no corporeal 
hei*editajuonta to satisfy the W'ords. 

(2) Hy his will, made in 1827, a testator 


appointed, under a statutory power, the advowson 
of a church in the parish of l5., to certain persons 
for life, with remainder to the son of G. J. H. in 
tail. Real estate, consisting of land, etc., was by 
the will di^ vised to similar uses. On Apr. 10, 
G. J., the son of G. J. 11., attained the age of 21 
years, the temants for life having previously died. 
Ry a deed datiid Apr. 17, 1875, G* J. disentailed 
“ all & singular the manom, farms, hereditaments, 
& premises comprised in & devised by “ the will 
(which was recited so far as the devise, but not 
the appointment was concerned), & all other the 
lands, hereditaments, & pi'cmises whatsoever 
which G. J. was seised of or entitled to as tenant 
in tail in possession or in anywise howsoever.” 
Ry a deed dated Apr. 18, 1857, reciting that G. J. 
was seised of or entitled to the several manors 
described in the schedule thereto for an estate in 
fee simiile in possession, subject to certain charges, 
A& that he was desirous of settling the same in 
! manner thereinafter mentioned, G. J. conveyed 
“all A:, singular the manors, messuages, farms, 
lands, hereditaments. At premises comprised & 
described in the sch(‘dule, etc., all other freehold 
horeditanumts of G. .T., situate in the several 
l)arish«*s of D., W., A' C., in the county of York,” 
to certain trusUn’s. I'lie advowson was not men- 
tioned in the sc.heduk*. At it was not subject to the 
charges wiiich af1Vci.<^d the property therein 
specifically mcMit ionod : — Held : the advowson 
jiassod by the disentailing deed, but not by the 
miettlement. — (J homi*ton v, Jakratt (1885), 30 
("h. D. 298 ; 51 I.. J. Ch. 1 109 ; 53 L. T. 603 ; .33 
W. R. 013, G. A. 

Amwiathmn : — Ah In (1) Diltd. Hr Hodgson, Taylor u. 

Hodgson. |18!)8] 2 ('li. .545. Refd. Jiurham, Crey 
I Hiirliuni (1887), 57 L. T. I(i4; Early v. Hatlibono (1888), 

! 57 L. J. <!li. 052. Ah tn (2) j^fd. Ifr liodg^oii, Taylor r. 

ilodgHon, 1 185)81 2 Ch. 54.5. (hnvraUih Mentd. Southi»orl- 

A \Vost LaiifaHliiiv Hunking Co. r. Tlioiiij>Hon (1887), 58 

2019. .] — I{ecov(*ry. AfVidavit of jire- 

sentatioii necessary to adrnit t lu* word “ fulvow- 
son ’’ ill an amendment.— Holmes r. Seton (1825), 
3 Ring. 176 ; 10 Moore, (\ P. 585 ; 130 E. R. 481. 

2020. “ Tenement.**] liONDoN r. Soutiinvell 
Goijjkoiate (3iitr(*ii ((3iai»tkii) (1618), Hob. 303 ; 
SO E. R. 447. 

AniwtatumH:- Refd. H. v. UiKJhoster. Hp. & Clark (1075), 

2 Mod. Kim*. 1 : Huiwi r. (lliibh ( 1770), 2 VVm. HI. 10.)2 ; 

Mirt'boiiM^ r. lioniiell (1833), 7 Hli. N. .s. 241 ; ('roinptoii 

r. .Tarrutl (1885), 30 I'b. J». 21)8. 

2021. — - We.stfalin(j v. Westfaling, No, 

, 2015, tnUe. 

I 2022. Devise.] —A i.bemarle (Earl) r. 

I Rogers, No. 2010, ante, 

j ^ 2023.^ .] — An nd VO w'son ill gross passes 

; in a wdli under tlie word tenement. — Giq,LY r. 
Exeter (Ri*.) (1827), I Ring. 290 ; 12 Moore. C. P. 
591 ; 5 L. ,1. O. S. C. P. 178 ; 1.30 E. R. 779. 
AnnniittamH : CODSd. C'romptoii r. Jarratt (1885), 30 Ch. D. 

25)8. Mentd. M*Galioy r. Alnton (1830), 2 M. A W. 200 ; 

. 1)1*0 d. SaiiiH r. GarUck (ISi:*). 14 M. & W. 05)8 ; Houii- 

' ebtimp r. Wiiiii (1805)), 4 Ch. App. 502. 

2024. .] — ('ooKE r. ('holmondklby, 

' No. 2017, ante, 

2025. ** Commodities, emoluments, profits, & 

; advantages.**]— 1.^>ndon r. Scuttiiwell (^oi.le- 

GIATE I'lirRcii ((3iai^ku), No, 2020, ante. 

I 2026. “Lands.**] —Savil r. Savil ( 1 737), Fortes. 
I Rep. 351 ; 92 K. R. 8S6. 

j 2027. .] — W'estfauno r. Westpaling, No. 

j 2015, ante. 

j 2028. “ Vicarage ** — Whether advowson of 
vioarage Included.] — A siieqeltx Ac- Dennis Case 
! (1589), 1 lAM^n. 191; 74 E. R. 176; sub nom. 

! Anon., i'l'o. Eliz. 163. 

I 2029. Rectory.] — Fine amended by inserting the 
! word a<lvowson, the word rectory being thought 
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insufficient. — MANiJiY r. TatokiusaiJu (1812), 4 
Taunt. 257 ; 128 E. ii. 328. 

Annotatiofn : — Retd. Uowlitt r. Urlcbar (1815), 1 Marsh. 15'J. 

2080. .] — llecovery amended by substitut- 

ing the woi*ds “ advowson of the church *’ for the 
word “ rectory.** — t'ooRK v. Spuauu (1818), 8 
Taunt. 333 ; 129 K. K. 410. 

2031. •] — In a deed to lead the uses, the 

premises were described as “ the advowson & 
right of patronage of the rectory of A. & tithes 
thereto belonging ** ; & in the recovery as, “ the 
rectory & tithes, together with the advowson of 
A. : — Held : the description in the I'ocovery was 
sufficient ; the ct. ivfused to amend it to mak(* it 
conformable to the deed. — D ownes r. Downes 
(1827), 0 L. J. O. S. V. V. 1. 

2032. “ Manors.**] — Cooke i\ CiioukioNDELKY, 
No. 2017, ante, 

2033. ** Living ** — Whether advowson or next 
presentation^ — Devisij of nml estate tc» one A:, hei* 
children : — HcM : (1 ) although there weit; childivn 
tn esse at tlie date of the will, to create an (?stat(^ 
tail ; that being the only mode of carrying into 
effect tile wliole intention of the will. 

(2) The word “ living ** is sullicient to ]niss t-lie 
advowson, but it may be rtjstricted to the next 
presentation. I'lu* context must detejinine which 
IS its meaning. 

(3) Devise to a minor of “ the livings of Q. A: C\ 
should he like the piofession A:, be qualilied for 
them ** ; — Held : to show an intention to confer 
on the devisee a personal benefit ; th«»refor(% the 
devise was confined to a single pr(is(‘ntatiori, A:, 
did not extend to the advowson.- Webb v. JJyno 
( 1850), 2 K. & J. 009 ; 4 W. It. 057 ; (»9 E. Jt. 
951 ; affd. 8 Do Cl. M. A: (i. 033, L. JJ. ; affd, 
sub nom. llYNU v. BYN(i (1802), 10 11, L. (’as. 171’, 
II. L. 

AnnotntUms : — .is to (I) Reid. (jpIcvo r. Orieve (lSfi7), 

L. K. 4 Ku. 18U ; J{opcr r. Boist (1S«7), .'<« L. J. i\ V. 

270; lie Wiliuot, Wlluiot r. licttcrton (18U7), 70 L. T. 

415. iknrraUu, Mentd. Do VViiidt r. Do Windt (1804), 

4 New Bon. 181 ; ForHhrnok r. Fnrhbrook (1807), 10 

\V. B. 2110 ; Allgood r. Blako (1872), L. B. 7 Exuli. .'lOO. 


Wheie the grant, of a ivctory by the Crown con- 
tained an exception of all churches A:^ vicaragi^s 
thereto belonging, a perpetual curaev belonging to 
the rectory passed by the grant, not being included 
in the exception, — ^Vryiunoton v, Chester (Bp.) 
(1790), 1 Ily. Bl. 418 ; 120 E. 11. 243. 

What words pass right of next presentation.] — 
Sec Sect. 4, sub-sect. 2, E. (6), post, 

(b) ir/nre Advowson Appendant to Manor, 

2039. Crown grant — ** With appurtenances.** — 
Right vested in Crown — On exception from previous 
grant.] — (^uetm Elizabeth being seised in foe Jure 
I coroner of tlie manor of W. to wliich an advowson 
! was axipendant, demised the manor, wdth the 
a]>purteiiaiie('K for 21 years excepting tlie atlvow- 
: son. A: nft-erwarils reciting th(» demise A; exception, 
made anothiM* diMuist'! in reversion Um< same 
grantee for another D‘rm of yeai*H w4th the likti 
: exception. James J. in consideration of services, 

’ ex verta seienlia, etc., granted the manor, cum suis 
juribiis.^ etc. to C., except is qnae in dsdeni Utieris 
I jHiteniUtvs exciftiunlnr. A:, mentioned tlu^ lease in 
; reversion A: tlni like (exception therein ; tii<‘n 
1 followtMl this clause* ; HI ulierins de ubrriori f/rulia 
, nottira ex eeria seientiu^ e‘tc., damns omnia 
: tenementa praedieta manerio qaofpie modo spvelaniia^ 
' ed-c. vt uberius damns, e*tc., to (1. A:- liis heirs the 
tnane)r ac eaeiera omnia el simjnlAi praemissa mm 
varum pcrlineniiis adco plene, edc., as the semie 
came tej him ^ they w'(.»re in liis haneis :• -//ede/ : 
the aelve)WHein passenl by the grant of Jame^s I, 
I When tlie King’s e;hai't<*r in g(*ne*ral teinns redei's 
i to a certainty, it eH)ri tains as e*xpre*sH irieMitiem as 
if thei certainty liaei be*e*n expivsseel in tJie* sanuj 
' charter, althe»ugh the? certainty to which the^ 
reference is, be md of re»e-ord, but lies in averment 
' by matter in pais en* in fiict. if t-he^ weirels adeo 
plene ei inietjrv had be»i*n omitted, the*n the ad vow- 
son w'oulel ne)t iiave fsissed by the first edanse ; 
bnt> by the adelitioii e»f t he last clause, all the* parts 
of the pate*nt taking e*fir<*ct at eine^ A:' the* samee 


2034. Situate in ” — Whether applicable.] 

Anon, (1573), No. 2012, ante, 

2035. — - — .] — A., seised in fe*(*, elefvise'el 
his lands A: tenements in B. to trusl^*c?s, to apply 
part of J'eiits for charitable uses, 'restator elie^el ; 
the church of B. became \o\d \ - Held : the* he*ir 


time*, the? advowson ])«'isseMl ns ai)pe*ridant. 'Fhee 
exce*pt ion “ except is qaac in eisdem I Uteris patent ibus 
vxeipiuniar ” e*xt-<*riele*d only to ]e*aKe*s rocitoel. A:, 
not to any e>.xe;e*p1 iem out ed the* ie*tte*rs pate*iit of 
thei fes! simple*. Wbiktbeb e, OxFoUl) (HP.) 
(1013), 10 (Uk lh*p. 03 a; 77 K. It, 1021. 


at law should i)i*esent . 

An advowson being but a right of pre*senting, 
cannot be said to be situatci (iA)iiD TALBerr, (\).- - 
Kensey V, Lanoiiam (1735), t’as. temp. TaJb. 
143; 25 E. It. 707, L. (’. 

Annotations: — Conid. dully r. Kxe*t4T, Bp. (1 827). 4 Bing. 

21)0 ; Cromptem r. Jarratt (1885). .‘iO (.'h. D. 21)8. 

2036. .] — (’ROMiTDN V, JAJtitA'rr, No. 

2018, ante, 

2037. .] — (h, who owned two aej vow- 

sons, botli situate in tlie county of L. A: close; t<e» an 
<*staie which he had purchased the*re, gave; one; of 
Ills sons the option of acepiiring this e'.statc;, ** A all 
other my real estate in the county of L.” at a 
ceidain price, as imrt of his share; unde*r the will, 
A: in the event of his exercising that option 
devised to him the cstaL; absolutely. The son 
having excrcisc^d the o])iion, the* question was now 
raised wheiiier the‘.se advowsons, which we*re* in 
gross, passed uneler the; vrili : Held : ujKjn the; 
general tenor of the will construed with referenes- 
to the surrounding circumstances, the advowsrins 
passed under these words. — He JIoDfJSo.v, 7’avlok 
r. IIODOSON, [1898] 2 Ch. 545 ; «7 L. J. Ch. 591 ; 
79 L. T. 345 ; 47 W. 11. 44. 

2038. Exception of ** churches Sc vicarages *’ - - 
Whether perpetual curacy within exception.] — 


^iniudatiitUH Distd. B. r. BofliCHB-r, Bji. (I«75). 2 Mod. 
Bfp. J. Contd. A.'(<. f. Ewi'liiic lloHpitai (I8.5:i), 17 
Brav. Raid. Sfiikcliy r. BiiMcr (lilli), Iloli. UiH ; 

llolluinl r. FIhImt (J<iS2), e). Brldg. 181 ; jSia d. DcvJiio 
V. WiiHoti (isri.i), 10 .Moil. J*. (\ Mentd. 

lioiiHi r. Corlirl (HkJ.'i), ('ro. Car. 40U ; JarviHOii r. DyHoii 
(| 84 .i), H state Tr. N. K 1 ; Jk ilolllelay, (11)22 j 2 Cli. «0H. 

2040. Advowson formerly appendant — 

Described in grant as still appendant.]-- if a manor 
fonrierly in the jM^ssesHMin of an ahhot, A& to which 
manoi’ an /idvowsi>n was appendant, be granted 
to an archbishop, with an c*xcf*r»tion of the advow'- 
Hoii, the apx>enilan<‘y is theis;hy destroyed ; but 
if the archbishop r<.*-L*onvey the manor to tii<; king, 
describing tin; advowson us appendant, a subse- 
quent grant of tbe manor Ac ti<ivowHf)n 1o tlie 
archbishop formerly b<*longing. A: wliich was tft;- 
^aiiled U) lip; king by the arohbisliop, Si laicdy 
in the possession of the abliot ** adeo plme^ us the 
archbishop or abbot luul it, or as it was in our 
bands by any ways Si means whatsoever,** will 
pass the advowsTiii, although it never did belong 
to till* archbishop. — B. v, Kochestek (Bp.) Sc 
Ci.vBK (1(175), 1 Mod. Ben. 195 ; 2 Mod. Hop. 1 ; 
3 Keb. 412; 1 Freom. K. B. 172, 178; 80 E. B. 
«2I. 900. 

AnoM4ationH -"KtiiS, It. r. Keiniic (Dii).')), 1 Lil. Buynri. 49 ; 
B. T*. OhcHtcr. Bp. (1097), 1 bd. ICuyrii. 292 ; 
r. DelocberuU (1V04), 4 New Hep. 501. 



382 


Ecclesiastical Law. 


Sect, 4 . — Patrovdgc ofhmefices: Sub-sccL 2, B. (6), 

ILi Ih («) ^ 

Effect of false recitals, gcsnerally, «cc Con- 
stitutional Law, Vol. XI., pp. 559, 560, Nos. 
596-601. 

During vacancy of living.] — See Nos. 2056, ! 

2057, posi. 

,] — sccj also. Constitutional Law, Vol. 

XL, pp. 569, 570, 572, Nos. 697, 698, 720. 

2041. Disposition by subject — With general 
words — Of part of manor.] — ^Anon. (1557), lien. 
18 ; 122 E. K. 239. 

2042. Whether advowson severed 

previously included.] — A grant of a manor with all 
advowsoiiH, etc. thei’cunto belonging, will not 
extend to un advowson severed in ancient times, 
though it was appendant to the manor o(K) years I 
ago. — U. V, DuiiiiAM (lip.) (1720), 1 Com. 361 ; 
92 E. H. 1112. 

2043. .] — Milbanke v. Joluffe 

(1772), 2 lies. & V. 580, n. ; 126 E. It. 1450. 

: — Xentd. r. Owcii (1815)), ‘6 Muurv, C. 1’. 

7U ; Lloyd v. Nicltohis (IHDS), G Scott., ‘.155. I 

2044. Of component parts of manor — 

Manor not spoclftcally granted.] -- Lono v. 
CL<>UCEH'mt(Hp.) (1588), 8av. 103 ; 123 E. H. 1037. 

.] — Sect also, (Copyholds, Vol. Xlll., 

pp. 13, 15, Nos. 50, 69-72. 

C. Tramjers by SpirUmd Corporaiiom. 

2045. Lease — Whether binding on successor — 
Grant of advowson to bishop after death of incum- 
bent -Lease to commence when advowson falls in.| 

— On the grant of an advowson t<o t bishop Hi, his 
succesHors afU*r the deatli of the then incumbent ; 
a lease by tlu‘ bishof) to comuKuict* when Uk; 
mlvowson falls in, is voi<l against his successor if 
the incumbent survive Jiirn.-- Montoom key’s (’ask 
( 1566), 2 Dyer, 214 ; 73 E. IL ,510. 

Anmitaiionn : -Refd. Laiii]ict.’K Cuhc (1G12), 10 (*o. Itcp. 

10 I). Xentd. priddlc r. Nupeer (Jai2), 11 C\). Keji. 8 l>. 

2046. .] — (1) A grant of a next avoid- 

ance is gi»od against tlu* bishop who grants it, but i 
not agiiinst his successor. I 

(2) A tpuire impedit lies by exoiv. for disturbance 
in presenting to an ai’cluh'aeonry void in the time 
of their testator ; but if they allego it tn nunc 
reiardationcm it shall abaL^ — Smai.wooo v. 
(’oventuy, im*. (Jh».) & Marsh (1.590), Cro. Eliz. I 
141, 207 ; Sav. 91, 118 ; 1 L(»on. 205 ; 1 Lut. 1 ; 
78 E. 11. 398, 463 ; sub nom. Wale v. Coventry & ^ 
Lh'IIFIELD (Hi*.), 1 And. 241 ; Owen, 99. ! 


2054. Whether binding on grantor.]— 

Byng v. Lincoln (Bp.) (1620), Winch Entries 863. 
AnnoUUwn : — Befd. Mirohoutto v, lleunell (1833), 7 Bll. N. S. 
241. 

Grant of right of next presentation.] 

— See No. 2068, post 

D. When Benefice Vacant 
2052. Validity— Whether simoniacal.]— (1) Sale 
of an advowson during vacancy is not within the 
stat. of Simony, but is void at common law. 

(2) Kosignation bonds are good at law & also in 
equity, unless on ill use is attempted to be made of 
them, in which case the ct. will interfere. 

(3) In case of a resignation bond, the bishop’s 
refusal to accept the resignation is no excuse for 
not resigning. — Grey v. IIesketu (1755), Amb. 
268 ; 27 E. H. 178, L. C. 

AnnttkUiuns : — As to Ci) Befd. Lccpli v. Lewis (1801), 1 East, 
391. As to (3) Rrid. Uoichol v. Oxford, Bp. (1887), 35 
Ch. D. 48. Gencrallu, Xentd. Fox v. Chester, Bp. (1824), 
2 B. & C. 035. 

Himuny generally, see Sect. 5, post, 

I 2053. Grant saving next presentation.] — 

A grant of an advowson, except the next pre- 
I sentation, made during a vacancy is good. A., 
seised in fee of an advowson, except the next 
pi'estintation, which B. had under the same title, 
in consideration of natural love & affection, con- 
veyed the advowson in fee to his son upon a 
vacancy happening, G. claiming title to the 
advowson contested the next presentation against 
B. in a qunre impedit A., B. & V. entered into 
a ooinpromifk*, upon the L*rms that C. sliould 
release his claims to A. Jk> B. acc^ording to their 
respective iutcTcsts, Ar- that A. should convey to 
0. ih(? tht»n next follow’ing presentation, which lie 
did: — Held: the grant of that prt'sentation was 
i a conveyance for a valuable consldiTation, At avus 
i paramount to the giant made to the son of A. — 
IliiA. r. ExrrrER (Hp.) (1809), 2 Taunt. 69; 127 
E. IL 1001. 

AnwiUitiom : — Xentd. Cully v. Exeter, Bp. (1830), 10 B. & 
i\ .')84 ; Doe d. ItichanlH r. LcwIh (1852), 11 C. B. 1035 ; 
Pc Lulhaui, Jiriiitou v. Lulhaiii (1881), 53 L. .). Cli. 928. 

2054. Transfer by patron to trustee — Trust 

to appoint nominee — Patron nominating himself.] 
— The patron of a donative benefice, being a 
qualified clergy'^man At officiating curate of the 
church, by deed-poll, executed during a vacancy 
of tJie beiudicc, granU^d the advowson to a trustee 
in trust to prt\scnt w’homsoever tlic patron should 
nominate : the patron then by word of mouUi 
nominated iiimself, & the trustee by deed-poll 
granticd the office of icctor to him : — Held : the 


AnmttaHom -. 1 « to ( 1 ) Retd. Lliu’olii (\>llefn''8 C’aHO (159(1), 
3 ('o. Bop. 58 b; Salisbiiry'H. Bp., CaHc (1014), 1U Co. 
Bop. 58 b. .1^ io (2) Refd. MirtthouHO v. Boimell (1833), 
7 BU. N. 8. 241. 

2047. Whether binding on lessor.]— 8 m al- 

woou v. Odvkntuy, ktc. (Bi».) & Marsh, No. 2046, 
ante , 

2048. Grant -Whether binding on successor.] — 

A bislMip cannot grant an advow'son apixmdant to 
a mtuior held in right of his bisiiopric for a longer 
teun tlian w'hile lie fills the see. — ^. cVkmiokk v, 
NORWICH (Bp.) A: Holland (1599), Cro. Eliz. 
600 ; 78 E. it. 926. 

Ann*4atioH Befd. Mlrehmwo r. lUaucll (1833), 7 Bll. N. S. 
241. 

2040. .1 Bynq r. Lincoln (Bp.) 

(1620). Winch Entries 853. 

AunMation : — Befd. Miridmunor. Boniiell (1833), 7 Bll. N. S. 
241. 


I transaction was valid, & thereupon [pationj 
1 beciuiie rt»ctor A: entitled to the profits of the 
I iK'nefice. — Lowe r. (’hester (Bp.) (1883), 10 
Q. B. D. 407 ; 48 1.. T. 790 ; 47 J. P. 375. 

2055. Crown grant — Crown having two titles — 
By lapse Sc fee — First presentation In Crown.] — 
Wisston’b (’ask. No. 65, ante, 

2056. Of manor — With advowson appen- 

dant — First presentation In crown.] — Bedminster 
Manor Cask (1571), 3 Dyer, 300 a ; 73 E. It. 674. 
Annotation : — RXd. B. r. Duver C'orpn. (1835), 5 Tyr. 279. 

2057. .] — Gorue’s il'ASE 

(1687), Moore, K. B. 219 ; 72 E. R. 660. 

2058. Aoeeptanoe by clerk of other preferment — 
Induction therein.] — Grant of an advowson after 
institution of the clerk to a second living is void, 
but no lapse incurs till after induction to the 
second. — Uncoln (Bp.) v, Wolferstan (1764), 


2050. - — Whether binding on Crown.] — ^Byno * Win. Bl. 490 ; 3 Burr. 1504 ; 96 E. It. 284 ; 
r. Lincoln (Bp.) (1620). Winch Entries 8,13. ‘ offy. S . C. sub nom. Wolpersian v. Lincoln (Bp.), 

AnnttIfUion Rild. JkUrchouHe c. lleimdl (1833), 7 Bit N. S. 2 \\ lls. 174. 

241. AtmokutUms Alston r. AUay (1836), 2 Her. k W. 
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Part V.— ^Clergy. 


10^ Xo^. Barj^a V, Glubb (1770), *i Wm. Bl. 1052 ; 

Gi^nw^ V. London, (1814), 1 Manb. 202 : Itonueli 
7 d: & 0. 113 ; MiShoSo k ReSSSl 

2059. -- — being incumbent of the 
uving of C., which was under the annual value of 
tiS, accepted the living of O., with cure of souls, 
^terwa^, the patron of C. sold the advowson 
^ • ’ J II 3 presented a clerk, who was instituted 
& inducted, & subscribed the Ait ides : — Held : 

lijf , ^ against the patron, was void by 

pltf. 8 acceptance of O., & disanncxed from the 
advow^n ; consequently, it did not pass by the 
sale; Ia. s presentee was not incumbent; pltf., 
not having been ousted dc facto, might sue f(»r the 
titncs. It made no difference, as to this, whctlu‘r 
the patron of (\, or his vendee, knew or did not 
know of pltf, 8 acceptance of O. — AIjSTON v, 

l?9 ’*“2 5 7 L. J. Kx. 302 ; 

112 E. R, 480, Ex. Ch. 

2060. Vacancy pendente Ute— Suit to set aside 
conveyance — Presentation by vendor — Whether 
revocable.]- A lay patron may revoke his i)ro- 
seiitation at such rov^ocatioii cannot be void for 
simony. 

A. contracts with B. for the purohaso of an 
advowson at a tjertain price, & a conveyance is 
accoroingly executed. There being afteiwai'ds 
TOine suspicion of fraud on the part of A., B. liles 
his bill to set aside the conveyance on that giound. 
u suit, the cliuroh becomes vacant, & i 

both parties present, but neither of their ch‘rks i 
is instil ii^d. Afterwards a compromise takes i 
place, & B., in consideration of a fuither sum, I 
executes a deed of confirmation, ^ also an inr’,tru- i 
ment revoking his presenUtion. Upon a question, i 
between B. s clerk A. A. ; the deed ^ ' 

iiistrumeut were not in law a good i-evocatiori, ! 
but the clerk of B. was entitled to tlie benefit of I 
Ills presentation. — Bogkhs v. JIollku (1775) 

2 Wm. Bl. 1039 ; 1 Bro. Itel. C^as. 117 ; 90 u! ! 
Oil. ! 

2061. Living unlawfully held -By presentee of ! 

usmer.J — Walker v , Hamkusi.y (lost), Skin. 90 ; ! 
d Lev. 115 ; 90 B. K. 43. , 

;--450llld. AlaUui r. Allay (1837), 7 Ad. & Kl. i 

28U. Meatd. Barrel v, Glubb (1770), 2 Wm. Bl. 1052. 

Grant of Right of next Presentation.] — See ' 

Sect. 5, sub-scct. 2, pottL 

E. Tramfer of Jtujid oj Next Presentalion. 

{a) Form of JnstrumenL 

2062. Whether deed necessary.] - ^J^he next 
avoidance of a church must be granUjd by deed. - ' 
Crisp’s Case (1589), Cro. Eiiz. 104 ; 78 E. Jt. 132. 

(6) What W ordH operate to Pasti Hitjht, 

,2068. Crown grant— “ Goods & chattels ol 
felon, "j— U. f. (Janterbukv (Arcubj».), Fane A 
Hudson (1589), 1 201 ; 4 Leon. 107 ; Owen, 

155 ; 74 K. It. 185, 70J. I 

AntuAaiwn : — ^BeM. MlruhouHC v. Itemiell (1833), 1 Cl. A Fin. 

uii m 


2064. .] — Holland V. Shelley (1019), 

Hob. 302; 80 E. R. 440. 

W- Lincoln, Bp. (1825), 3 Hinif. 
^3. Xentd. Orby V. Mohun (1706), 2 Frec-ji. Cb. 201 : 
Hennell t>. Lincoln, Bp. (1827). 7 B. A C. 113. 

(c) When Benefice Vacant, 

See Sect. 5, sub-.sect. 2, post. 

(d) Bighl vented in Several PerHotut, 

2065. Release by one "to other 4 ?o«owner 

Validity— Dining vacancy.]— B bokesby A Wick- 
ham’s Case (1590), 3 Leon. 256 ; 74 E. R. 069 ; 


nub mnu Bjeiokksby v, Lxngoi^n (Bp.)» 1 And. 
223 ; nub nom, Bbooksbie’s Case, Cro. Eliz. 174. 
Awioiations: — Retd. Lohiobou A Dlokaon'a C/Oso (1626), 

Poph. 180 ; Wolforstan r. Lincoln, Bp. (1763), 2 Wits. 

174 : Mirehoudo v. llcnueli (1832), 8 Bing. 400. 

2066. When living full.] — If the 

next avoidance of a church bo granted to two, one 
of them nay release to the other before the avoid- 
ance happens. — B rooksbik'h I-ase (1590), Cro. 
Eliz. 174 ; 78 E. U. 431 ; nub nom, Brokesby v, 
LiNtHJLN (Bp.), I And. 223 ; nub nom. Biwkksby 
A Wickham's (^ase, 3 Ia'oh. 256. 

AnnttUUiune : — Befd. Loiuiihoii &. Dickdon'H I'aBO (1026), 

Poiih. ISO : Wulferntan r. Lincoln, Bp. (1763), 2 WII 0 . 

174 ; MirohouHO r. Itcniicll (IS32), 8 Bins. 100. 

2067. - .J — One of t-wo grantees 

of the next avoidance of a church may ndeaso to 
the other beforo the avohianee hap))eiis. — B en NET 
V. EuRWKii (Bp.) (1598), Uro. Eliz. 600 ; 78 E. U. 
843. 

(f) Other Canoi, 

2068. Grant by bishop • -Whether binding on 
grantor.] —Bath A Welijs (Up.) (’ase (1572), 
Dal. 82 ; Rast. 522 ; 123 E. It. 292. 

Amuttfiiurtm -Reid. MindiouKO r. llciiiicll (1K33), 1 (.M. A 

Fin. 527. Mentd. Bully r. Palnier (1608), 12 Mod. Hep. 

24 7. 

2060. Grant by tenant In tall- Vacancy after 
grantor’s death.] —Bo wlios v, Walter (1615), 1 
Roll. Rep. 190 ; 81 E. Jt. 423. 

2070. Grantor having no title to next presenta- 
tion— But entitled to subsequent presentation in 
turn.]— A non. (1537), 1 Dyer, 35 a; 73 K. R. 78. 
AnwdtUioiut : — Retd. WilllaiiiH v. LIik'oIu, Uji. (1600), Cni. 

Kliss. 7U0 : (.’oinciidam'H Woodley r. E.\(4iCi', Bji. A 

Muiiiicriiig (1624), Win. 01. 

2071. Grant by lessee — If vacancy during term ~ 
Subsequent surrender of lease by lessee.] —If A., 
lessee for yearn of ati advowson, grants the next 
avoidance to B., if it shall Jiappen to become void 
diu'itig the tci'm, A tlien surrendtu's tin* Ld-m to 
O. who has tJie iiiheritaiice, A the cliiiroli Ix'comes 
void before liie end of the term, the grant, to B. 
is g(K>d, A he shall have the next avoidance, for 
a man cannot dmogato from liis own grant.. 

If a Je.ssee for years grants a rent-charge t<» a 
strang<*r, A after surrenders Jiis term to ibe 
lessor, tile strangle shall Jiave the j*ent dunxig the 
t.<*rm. — B radshaw v, Davenport (1610), 8 (’o. 
liep. I l l b ; 77 E. R. 693. 

AniuitfUifinM .’—'SMd, Guinendaiii'H Cimc, Wuodlry r. Exetm', 

Hp., A MaiuicrliiK (1624), Win. 64 ; Due d. Hcuduti r. 

Pyke (1H16). M. AH. 146. Xentd. FiNlierr. Wi^K (1700). 

1 P. WiiiH. 14 ; JMmeottr. SlraUcn (1K56), I Dc (J. F. A J. 

33 ; Hardlug v. Pi-cciMt (1882), 6 G. B. D. 281 ; David v. 

Habiii, (1863J 1 Ch. 523. 

2072. Grant by tenant for life— With covenants 
for title -V^dlty as against remainderman.]— A., 

tenant for life, A B., a mtgeu. (not in iKissession). 
sell tlie next prcB<mtation to a chui'ch I .0 who 
takes a covenant from A. tliat if he cannot iircsent, 
she, her executors, etc., shall ropay him Uie piir> 
cliase money. ’J’his grant is void os agaiusl. the. 
remaiiider'iiuiM, A the purchaser shall recover 
his money from the admitiistratoi^s of the tenant 
for life. — D ymdkk v, Hobaiit (1701), 1 Bro. J'arl. 
(Jos. 108 ; 1 E. H. 448. 

2073. Grant for life.] — M ann v, Bri htgl (Bp.) 
(1638), (;ro. Car. 505 ; 79 E. K. 1036. 

Co/njmrc No. 2099, pont, 

2074. Exercise of Crown’s prerogative— On In- 
cumbent becoming bishop —Whether grantee pre- 
judiced.] — If, nfUT a gnint of a m*xt presentation 
of a living, tlie inrumlient be made a bishop, by 
which tlie living bc*coiries vacant A the King is 
entitled to present, the grantee may present on 
the next vacuiDcy occasioned by the death or 
resignation of the King’s presentee. — ’fROWARD r. 
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Sect, 4 . — Paironoffe of benefices : Suh-secL 2, E, (c) 
& J^_;^(a) & (6).] 

Calland (1796), 8 Bro. Pari. Oas. 71 ; 0 Term 
Hep. 430, 778 ; 3 E. B. 461, il. h. 

2075. Whether conveyed for valuable considera- 
tion.] — lliix V, Exeteu (Bp.), No. 2053, ante, 

.1 — Compare No. 2175, post 

Trans^fer when Incumbent in extremis .] — See 
No. 2233, post. 

2076. Vacancy pendente lite — Suit for specific 
performance — Bishop restrained from presenting 
as on lapse.] — In a suit for the specific performance 
of an agreement for tlic sale of the next presenta- 
tion to a living, the ct. will restrain the bishop of 
the diocese from ta«king advantage of a lapse 
pending the suit. — Niciior>iON v. Knapp (1838), 
9 Sim. 326 ; 7 L. J. Ch. 219 ; 69 E. B. 383. 

2077. Tenant in tall in possession being a lunatic 
— Whether court can order sale — Under 1 Will. 4, 
c. 65, s. 28.] — ^Tho above sect, confers no power U) 
sell the right to the next presentatif)n to a rectory 
of the advowsun of which a lumitic is tenant in 
tail in posscHsion, excc.pt for one of the pur]) 08 C 8 
specified in the 8«?ction. - ~ hV Vavahouh (1851), 3 
Mtu;. A a. 275 ; 29 J^. J. CJi. 619 ; 42 E. B. 266. 

P, Transmission on Death. 

(a) 117#o e7ititled to t*rcsent. 

2078. On death of patron - Executor. | ~ It. 

(JANlTfiKHURY (AUCIIUP.), FANK & JlUimoN (1589), 
I \AHm. 291 ; 4 Ixjon. 197 ; Ow«*n, 1.55 ; 71 E. B. 
18.5, 761. 

J mutt fit i (rtnt : Refd. Fool- «»r Wood r. DHJ'kIoy (1070), 2 
; JMlrohouHc* t\ |{cimoll (1«;K9. 7 J9i. N. S. ail. 

2079. .] — HMALWOOJ) r. CoVKNTllY, 

KTf’. (Bp.), a Makhii, No. 2046, ante. 

2080. — - Advowson appendant to manor.] 

— If one, seised of a manor Ui which an advowson 
is ap])endant, dies during a Viwancy, the next 
ireseiitat ion shall go to tJie <'Xor., A not to the 
u'ir. — LiNcor.N (Eaul) (^i.ysam (1673), 3 Keb. 
152; 84 E. B. 647 ; svb nom. JdNcoLN’s (Eaul) 
Cask, 1 hVeein. K. B. 98. 

.trinotatittu 'Betd. l^Jirfhoiwc r. Iteiiiicll (ls:ia), 8 IJinfir. 

2081. Heir — Advowson not elfectually de- 

vised.]- -II. devised his manors, advowsons, etc., to 
tnisiei's, to pay liis son £J,999 for life, A- the rest 
of the piolits to be laid out in land during his son’s 
lift', A: then settled : — Jlctd : the son had a right 
4() prt'sont to tlie living when vacant, not under 
tilt' devists but as heir at law, it being a fruit 
undispost-'d of.—8JiKHi<AHi> r. 11 akhoiiovuii (Ix)hd) 
(1753), Amb. 165 ; 27 E. B. 110. 

yinnfttation : — Consd. llriKgrH r. Sliarp (1875), 23 W. 11. 800. 

2082. On death of patron incumbent — Heir.] — 
Where the advowson of a living is on the incum- 
bent llu! incumbent’s heir has the next prescnLi- 
tion on the death of the incumbent'. — lloi.T v. 
WiNriii^sTKU (Bp.) (1682), 3 Ia-v. 47; 3 Salk. 
280 ; 83 E. B. 570. 

. tti twin f toss :--COBBd. Mlrelioiihe r. Jtcimrll (18:i3). 7 191. 

JN. 241. RtfdTWolforKtnnr. Idncoln, Ui»., & Whitehead 

mOU), 2 WllH. 174 ; Hill t\ London, Hi?. (1838). 1 Atk. 

2083. ^ .] — A testator, who was both 

pati'on & ineumbemt of a living, devised the 
advowson A: all his other ival estat'Os, A: also his 
personal estate, to trustees in trust to pay the 
rents, dividends, interest. A: annual income of Ids 
real estates, until they sliould be sold as therein- 
after directed, also of his personal estate to his 
sister, until she should have a child, & inune- 
diately ivfter her having a child, in trust to stand 
seised iV nossesscHl of his real estates, if not then 
sold, & of his personal estate A: the rents, dividends. 


interest & annual income thereof, in trust for her 
children or child who should attain 21, their heirs, 
etc. ; Ac if she should have no such child, then in 
trust after her death, for the trustees, their heirs, 
etc. The testator then directed his trustees to 
sell the advowson & his other real estates, with all 
convenient speed after his death, & to stand 
possessed of the proceeds upon the trusts before 
declared of his personal estate ; & he empowered 
his trustees to apply the rents, dividends, interest 
& annual income of the presumptive shares of 
his sister’s children, of his real estates (if not then 
sold), &, if sold, then of the money arising there- 
from, & of his personal estate, for their mainten- 
ance during their minorities ; & directed that the 
surplus rents, dividends, interest & annual income 
should be invested & accumulated for the benefit 
of the children from whose shares the same should 
be saved. 

At the testator’s deatli, his sister (who was liis 
heir) had three infant children ; Ac lus living 
liaving become vacant by liis dcatli, the question 
Wiis whether the children, their mother or the 
I trustees were (>ntitled to present to it ; — J/eld : as 
I tlie presentation to a living does not produce 
1 renl-s, dividends, interest or annual income, the 
I dispositions of the will wei-e not applicable to that 
species of property, Ac the testator’s sist^ir was 
entitled, as his heir at law, to present to the living 
on the existing vacancy. — Martin v. Martin 
(1812), 12 Sim. 579 ; 11 h. J. Ch. 291; 6 Jur. 
399 ; 59 E. B. 1255. 

2084. Devise on trust — To charitable uses.] — 

IvKNHEY V. JiANoriAM, No. 2035, ante. 

2085. For sale — To named corporations 

successively.] -B. S., incumbent of the i-ectory of 
B., devistMl his poipetual advowson, donation A: 
patronage of th(> ]>arish churcli of B. & all glebe 
lands, profits, A aiHiurtenanci'S t-o the same 
belonging, tr> (j. S., willing A: desiring her to sell Ac 
dispose, of the same t-o Et-on (7ollege, Ac on thedr 
rofufcuil, to Trinity C^ollege, Oxford, Ac on the 
refusal of both ihc'se societies, to any of the 
colleges in Oxford or Cambridge, who will be the 

j best ]Hiivhasoi*. Tliere is in this (!ase no I'esulting 
' trust' of the advowson of B. to the heirs at law of 
i the t estator, but a <levisc of the beneficial interest 
, therein to U. S., with an injunction onlj" to sell to 
! particular societies.— Hill r. 1x)NI)on (Bp.) 
(1738), 1 Atk. 918 ; 26 E. B. 388. 

Annotations : — Consd. Cook r. HutchliiHon (1830), 1 Keen 

42 ; Uc Foortl, Foord r. Conder, 11022J 2 Ch. 519. Reid. 

Walton r. Walton (1807), 14 Ves. 318 ; King r. DeiiiHon 
; (1813), 1 Vi-H. & H. 200 ; Wood r. Cox (1837), 2 My. & Vr. 

084 ; Clarke r. Hilton (1800), L. U. 2 Kq. 810 ; Croonio 

r. Crooine (1888), 59 L. T. 582. 

I 2086. Legal estate disposed of — No 

I resulting trust for heir.] — W. H. by will devised 
I the perpetual atlvowson of S. to W. C,, etc., upon 
; trust to prt^sent l)is son W. to this living. A: that 
' after the church should next after liis death be 
; full of on incumbent, then to sell the perpetuity, 
A: to apply the piofit arising from the sale, first 
for the payment of his debts, A: the overplus lie 
distributed in thii*d8 to his daughters; the 
tiTistees presented W. the son, who died befoi-e 
the advowson was sold, leaving a daughter an 
infant, who by her next friend brought her bill, 
insisting, after debts A: legacies paid, there was a 
I’esulting tmst to the lieir at law of the testator 
in the advowson : — Held : the whole legal estate 
had lieen devised away, Ar [thei-e was] no resulting 
trust for the heir at law. — Hawkins v. Chappel 
(1739), 1 Atk. 621 ; 26 E. B. 391. 

Antu^atiims .*—1)1116. Martin r. Martin (1812), 12 Sim. 579. 

FdUd. Welch r. I'cterborough, Bp. (1885), 15 Q. B. H. 
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Part Y.- 

2087. After death of incumbent.] — 

Johnstone t\ Babeu, No. 2101, post, 

2088. Of advowson when church full 

— Vacancy before sale.] — Testator, the owner of an 
^voTi'Son, after directing that £i:j,000 should be 
invested & the interest paid to his wife for her 
life for the support of lierself iS: their cliildrcui, 
directed his uxoi-s., when the chuirh was full, U> 
toU the advowson A: also ceilain fi*eehold land, .fe 
invest the proceeds for the same purpose as bcfoiv 
directed with respect to tbe sum of £i:i.000. At 
after the death of liis wife tJaui for the purposes 
in the will mentioned. Testator dietl in Sept. 
1H7‘1, the church then being full, A: lie left a 
widow At live infant daughtei's, his co-heirosses-.‘it- 
law, liim surviving. Tlie i*xora. did not sell the 
atlvowaon, & on the death of the incumbent in 
Feb. 1875, the question ai’ose who was entitled to 
nominate to the vacant b(‘nefice : — /Icld : the 
right to nominate was in tlie wi<low. - Hhksos r. 
Shaiip (1875), L. H. 21) Kq. :il7 ; U 1.. ,1. Fh. 
511) ; :13 i.. T. 151 ; 23 \V. It. SUt5. 

Anmftaiion --Folld. \VcU*li r. Pflerhenuij^h, Up. ir» 

Q. U. 1). 4:J2. 

2089. To pay income to widow of patron 

incumbent.] --A vicarage <‘onsis(ed of twom»‘dieti<‘S, 
the advowscm of one of Avhich Avas AM*.sted in the 
lA>rd (Chancellor At of the other in VV. 

In Aug. 1878, the Ixird (Chancellor, under Jiord 
(MuincelUir’s xVugTiuuitation Act, ISb3 (c. 120), 
sold the. advowson of the ni*st niediety to \V., 
K(H;t. 21 of that Act providing that it should not 
be lawful for the purchase*!* t(» si*ll or contract for 
the sale of tluj advowson or next pr<*sentalion till 
the expiratifin of five years from the* datt^ of thi* 
sale to such fuiroliaser. lly Ord. in (Viuncil of 
May, 1871), ratifying a scheme pre])ar(*d iindt'r 
Fccles. Foinrs. Act, ISJO (c. 113), (a) the two 
medieties became oru* undivid(^d b<mefi(.'e ; (/>) W. 
became incumbent thereof ; (c) tin* advowson was 
vested in \V., his h<‘irs A: assigns. Jii Aug. 1871), 
W. mortgaged the a<lvowson of the con.wolidated 
benetice to JJ., to Avhom, prior to hir purchase 
from the Lord (’hancellor <»f the fii'st meditdy, he 
had mortgag(*d tla* K(;con<i. All tin; mtges. cim- 
tained the usual poAvers of sah*. In Mar. 1882, 
11. died, Ac in Mar. 1883, his exom. contra< t«*d Li 
sell the wliole adA^ovvson to his wi<low uruler the* 
p<»wer of Side in the mtge.. A: in A]>r. 1883. tlu* 
widow of II. c*<*ntpact(*d to si*ll it to K. In .lune, 
1883, W. died insolvent (the mtge. <lebt being 
still unpahl), having by his will d<*vised all his 
r(*al estatt^ to tru.stt*<*s in trust to rec*<dve tiaj 
income thereof. A: pay it o\a?r to his wife; for her 
life. In Dec. 1883, the exors., on the nomination 
of JI.’s widow, presented a person de.signaty«‘d by 
E. to th<j bishop for induction ; —livid : ( I ) the 

right of nomination A: pre.s(*ntation was in W.'s 
widow under his will A: not in the exors. of H. ; 

(2) the Oixl. in (’ouncil of May, 187U, did not 
avert the operation of the firohibition on sale for 
five years contained in si*ct. 21 f»f the 1803 Act; 

(3) tlie ])i*e8entation of the f>erson d(^igimte<i by 
E. by the exors. could not operate as a new 
contract of sale, though aft4*r tlie expiration of 
fiA'e years from Aug. 1878, as the living being 
vacant at the time of such pjvs<*ntHti<»n, the 
contract would be invalid. — VV 'em ji r. Prn’KR- 
mmoroH (Bp.) (1885), 15 (^. B. D. 1,32 ; 1 T. L. It. 
471 ; 1 Cab. & El. 534. 

2090. Contingent devise— To son of A. who 
should become clergyman.] — A. de\is«.?d an iwJvow- 
son to the first or other son of B., tliat ^liould be 
bred a clergyman, &; be in holy orders, in fe<i, but 
in eas^^ B. should have no such son, then to ('. in 
fee. Both devises are void, as depending on 

J. — VOL. XIX. 


remote a contingency ; thei*ofoi*o though B. dies 
I AAithout having had a son, the heir at law of the 
tlevisor & not 0. is entitled. — P roctoh r. Bath As 
Wells (Bp.) (1794), 2 Uy. Bl. 358 ; 12(1 E. 11. 604. 
AntuttaiioHS : — Consd. Tellomaphc r. Ciiveiitry (1834), 8 
Uli. N. S. 547 ; MonyptMiny r. lloring (1852), 2 Do (1. AI. 
A' (}. 145; Haiic*«K*k f. WatKoii, |l»02] A. V. 14. Befd. 
Duiaauinou r. Smith (1S4S), 12 (3. & Flu. 540: (Jattliii 
r. Drown (IS53), 11 Hart*, 372 ; KgcrUm v, Urtnvniow 
(1853). 4 H. L. fas. 1 ; Kvers r. (MialllK (1859). 7 H. L. 
tUs. 53 ; nr llouco. Smith i*. Hcnco. 118U11 3 t3i. 212. 

(6) Devise of RUjhl of N(‘xt Presentatioii. 

2091. Validity.] — (1) If out* i)ix*Hcuts uiilo my 
boncllct*, A:. 1 bring a qmtre imped it against the 
onliiiary. A: tin* disi urber. A:- h*aA"e tint tin* incum- 
lH*iit, yt*t by this 1 shall iH*covcr my luitronagt*, 
but not lo it*move the incumbt*nt (Diiddeiiidoe, 
,1.). 

(2) A in*xt pi‘t*.senta1 ion may be devised. 
Wlicrt* tin* nt*xt juvscntjithm is tit‘vist*(l to t.hrts* 
cxoi*s., tAA*<» of tln*m may i)ifs<*nt the Ihinl (Doduk- 
RiiniK, ,1.).- - 11 ARRIS r. ArsTiN (1815), 3 Biilst. 
30 ; 1 Ihdl. Hep. 211 ; SI E. H. 31. 

Annotathnm -acseraUi/, Bold. AHhlmrnluim r. Hnulshaw 
(1740), West temiK Hard. 505; WolforHtaii r. Lincoln, 
Up., Whllfhead (1703). 2 WIls. 171; Alhtoii r. AMny 
(1837). 7 Ad. At Kl. 280. 

2092. Construction - Whether devise absolute 
Or limited to devisee presenting himself.) -J)<*viHe 
l-o A. of “ tin? rn*xt turn or pr<‘st‘nt>at ion of tin* 
church of B., aftt*r the dt'ath of tin* present. 
posK(*HHor, A:>, aftt*r tin* d<*ath ol A., t/ln* Jiving to 
revert to the testat4U*’s ln*ir,” is a devise of tin* 
next, turn of presc*nting absolutely, iV not merely 
of getting hims(*lf [ireseiiled. Law v, Lincoln 
(Bp.) (J778), 2 Wm. Bl. 1210; 00 K. H. 731. 

2093. -- Extension of clear gift by doubtful 
words.) — After a eh*ar gift t.o a eoUege of 1.hi'<*e 
preseiiLit hms lo a living their inl-erest. eatinot he 
(*xtend(*d by rloublfiil words. Lmanliol DollmoK' 
V, Nokvvich (Bp.) (1703), I Bro. C. i\ ISI ; 20 

; 10. H.. 000. 

2094. Next presentation In another.) - 

(1) A., by will, directed irustees, “ upon tlie tl(*at.li 
of the pr<‘Hent jneum)i(*n1 to present \, l.o t-Iie 
Jiving of S., in ease In? siiouid take nrd(*rs ; A if 
lie sliould not , or, taking ord<*is, sinuild die in tin* 
lifetime of B., tlien t.<» present. B., in cast* In3 should 
tak(‘ ord<*Ps ; A:- tifter ttieir s<*vt?raJ <leceas<‘s, or of 
HUtdi t»f t.ln‘m as slnnilt! takt* orders iSc. tie prt?- 
.serited, or in tin* event of neither taking ordtd'S, 
.sin* tlevisetl tin; atlvowson to in fee : field : tin? 
gifts in favour t*f A. At B. were in sutreession iSc, 
not al1t*rtiative. At i>ii tin* tleatli of X., B. was 
entitled to lit* presf'hb'd. 

(2) .\ t.«*statvor having the pi»wt?r of tjisposing t)f 
an advowstiiL (subjee.t Ut tin? (*xisting incuiiLlM?iicy 
f»f A,, A: a i:tintingt»nt right of B, U> lit? aftt'r'wards 
preseiiietl), tlevisetl “ the next avtiitlarict* tht»reof ” 
in favtiiir of i\ : field: “tin? next” meant tin* 
next tin? b*.stator hati ptiw'er Iti dlspost* rif, viz. that 
fiillowlitg the iricunthency by A. ii tif B. IIatc'II 
y Hatc h (1855), 20 Bcav. 105; 3 W. U. 3.54; 
52 K. U. 542. 

2095. - ** Living -Whether next presenta- 

tion or advowson.] -Wkiui v, Bvnu, No. 2033, 
ante, 

2096. - - Rents, Issues Sc profits.”) -A 

(estabir wilt) w/Ls t*ntiUt?d bi various rccbiri(?s in 
S., d<?vbu?d his tiuintirs, atlvtjwHorm, ineHHuag(*s Sc 
b«?i‘etlitanierits in H. bi t rmb‘#*s upon trust b> inako 
cei-biin paynn-ids out <if tin? rents, issues At prolits. 
At siibji*ct tht?rt?bi bi at?cumulat.t? Mie “ residuary 
or surplus rt;nts, issu€*M Ac pitilits “ of the? same 
prtipeily for 21 yt?ars on Hpt*ciiicd trusts. A 
claim by the }ic?lr'at>law to the piXK;eeds of salt) 
of a next presentation U> one t)f tin? testabir's 

c c 
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Spci, A, — Patronage of benefices: Suh-aect, 2, F. (6) 
iSb (c) <fc G.; avb-aecU a, A. 6b B. (a) <fc (ft).] 

rectorii*H, on the ground iliat the next pi*esenta- 
tions were not dispoHcd of undc;r the trust of 
“ rents, issues profits,” was disallowed, on the 
eonstnj(jtion of the whole will. Semble : the 
words “ rents, issues Ac profits ” were of them- 
selves sufTicJont to include the i^roceods of sale of 
th(< next presfsntation.— ~CuHT v. Middlkton 
( lHfi4), :M L. J. (!h. 1S5 ; 11 L. T. 552 ; 10 Jur. 
N. S. 1227 ; 12 W. K. 2411, L. J.T. 

2097. Rights of devisee — Devise to executors — 
Right to present one executor.) — H arris v. Aus- 
Ti\, N<». 201H, ante, 

(c) Other Canes* 

2098. Devise of advowson In gross- Validity.] — 

(fLKKHio’s (^AKIO (1591), Owen, 24 ; 74 10. li. 873. 

2099. Devise for Ufe — VaUdlty.] — A devise, 
intwxluced by thci words ” 1 do give & dispose of 
all my worhlly goods ” Ac procedcid by a devise j 
iinnu‘diai.<*ly folk»wing tliose w<irds of a manor Ac I 
lands, of “the perpelual advowson of Jl. B. in | 
1j., Ac iny manor of S. iV all my lands in N.” : — j 
Ileltl : not siifllcient lo carry a f<‘e in the lands in 
N. t/O a deviser* who was uikj of thr(‘e iH^siduary I 
|egab*es, for w'ant of words of itdioritance or I 
perjH»tulty ; he only took a!i estate f<»r life in the 
lands HO dr'visiMl, the ct. giving no opinion ns to 
what estate In* 1 ,(k»U in the advowson, holding 
that, even if 1 m^ ha<l taken a fee theifin it would 
not liavc^ alt4*red or 4*xtcuid(*<l thcj effect of the 
Kubserjuent ih'yisr* of the lands: but the ruhi of i 
law must prevail against tin* app. rent hypothetical 
int(*ntion of tlu* testator. — I loin d. CBUTruKiKTjj 
t>. J’KAIUK (ISIo), 1 Brice, 35;i ; 145 E. H. 1427. 

Annutaiim : Re!d. Pocock v. Liiujoln, Pp. (1821), 3 Prod, 
liiiif?. 'J7. 

2100. - What words create— Devise to in- 
cumbent son Without words of inheritance.] — 

” I do give to my son It. tlie perpetual advowson 
of 11. H. in Ijeicestershin*, A: my manor of 8., h 
all iny lands in Nortluiin])tonsliuv ” : -Jlcld : this 
devise gave only an estate for life in tile advowson 
to though lie, at tJie time of making tlie will, 
Wius incumbent of the living. - v, l^iNi'OJ.N 

(Hp.) (1S21), 3 lliHid. A:- Bing. 27 ; 0 Mooi*c% (\ I\ 
159; 129 E. B. 119,3. 

AhiUiUtiiims Refd. Dover r. Alexander (1843), a Kui-e, 

; huyrr v. H«yer, liuies r. Sayer (184S), 7 Huro. 377. 

2101. Devise on trust for sale~-On death of 
Incumbent- Whether court can order sale before 
death of incumbent.]— A testator devised his ad- 
vovvKtm lo trustees, to si‘11 on llie dt^ath of A. A 
divicle tlu* pmduce amongst certain persons. A. 
was the incumbent, si> that on his death no sale 
c?ould In* nuule until the vacancy w'as filled up : — 
Jivld : the et. had no jurisdiction lo authorLse a 
sale ill the lifetime of A. on the giound that it 
w’ould be beneficial to the iiaities. — J cihnstonk i\ 
Bawkr (1845), 8 Beav. 233 ; 4 L. T. O. S. 392 ; 
50 K. K. 91. 

.IswiVo/io?*.*— Reid. Wiuit r. StallibraHS (1873), L. 11. 8 

Kxch. 17 A. 

G* Other Cases, 

Transfer when incumbent in extremls.l— 

No. 2234, pttst. ^ 

2102. When simoniacal— Who entitled to present 
after presentation by Crown.]— A., the incumbent 
of a living & owner of the advowson, agreed with 
B. for the salt* of the advow*son, &- for ilie imme- 
diate n^signatioii of the living, iV:, accordingly, 
t^mdtuvd his ivsigmition to the bishop, who 
i*efused to accept it. Another agrt*t*meut was then 
entert'd into beiwetui the same parties for the sale 


of the advowson only, without any contract for 
the resignation, &, at the same time, by a separate 
agreement, A. granted a lease of the tithes 
profits to B. for 99 years, if A. should so long live, 
under which least: B. r«»ceived the profits till A.’s 
death. On A.’s death, the Oown prc:scntcd for 
that turn only by reason of simony. The incum- 
bent presented by the Crown died, whereupon B. 
claimed the riglit to present. It was objected by 
A.’s lieir, that the second contract for the sale of 
the advowson, &> the lease of the tithes of the 
! some date, being for the puriiosc of carrying the 
[ former simoniacal contract into effect, was also 
simoniacal At void : — Held : whether the s3cond 
agreement were simoniacal or not, the illegality, 
if any, extended to the next {iresentation only, & , 
therefore:, the Crowm having presented for one 
turn, B. had a good title to the advowson, & had 
a right to prcjsent on the present vacancy. — 
Greenwood v. Ia)ni>on (Bp.) (1814), 5 Taunt. 
727 ; 1 Marsh. 292 ; 128 E. K. 877. 

Annotaluma : — Refd. Apperlcy v. Hereford, Bp. (1833), 3 

Moo. & H. 102. Mentd. Doe d. Brouehioii & Stow v. 

Oullcy (1829), 4 Man. & By. K. B. 249. 

2103. Vacancy before conveyance — Purchaser’s 
delay in completing— Purchaser’s equity to present 
— Whether enforceable against vendor’s devisee.] — 

A jiarty had contracted with a pci’son, since 
deeeaseil, for the pui'chase of an advowson, but 
had taken no stejis dming tlic lifetime of the 
vendor lo enforce the contract, or for a consider- 
I able time after her death (objecting to the title 
on the grrmnd of outstanding judgments A: a 
creditor’s bill pi-ndiiig) : — Held : not entitled as 
against a devisee to present , if a vacancy occur in 
the m<*antime, though he has not renounced liis 
eontraot but insists cm having it completed. If 
in consequence of liLs insisting on such right a bill 
b(‘come necessary lo ascertain in the true claim 
to the next presentatmn, which is thereby put in 
danger of lapse, a (l(*cree in favour of pitf. will 
carry costs as fai as his claim came in question, 
although it be part of the deerc’c that, subject to 
the next piN*sentation, lie be peiinitted to complete 
his contract.^ Wwiix v, Exetku (Bp.) (1815), 

1 I’rh e, 292 ; 145 E. li. 1400. 

2104. Whether conveyed for valuable considera- 
tion.] — Gully v, ExKrEU (Bp.) No. 2175, post. 

.] — Compare No. 2053, ante. 

2105. Interest on purchase-money — Payable by 

vendor till vacancy — Vendor not incumbent.] — An 
agi‘t*ement for the sale of an advow'son, containing 
a stipulation that the vendor should pay intxTest 
until the benelict* iH^ame vacant, the incumbent 
being a son <»f the vtuidor, but not a party to the 
contract Held : it wiis not simoniacal.— S w’ekt 
V. Meukditii (1802), 3 GitT. 010; 31 L. J. Ch. 
817 ; 0 L. T. 413 ; 20 J. P. 350 ; 8 Jur. N. S. 
037 ; 10 \V. B, 402 : 00 E. B. 551 ; sttbsegueni 
proceedings (1803), 4 207. 

*^**’* •* “ rorlcHS r. Sparliui? (1873), 21 W. B. 

o I G* 


SrB-SK(T. 3 .— Disturbance op Bight. 

A. What amonnia to, * 

2106. Mere presentation.]— Harper r. Derby 
(Bayumss A: BURGES.SES) (1039), W. .Fo. 425 ; 
82 E. R. 223. 

Astfotati^: — Mentd. Woodward r. Fox (1091). 2 Vent, 
207 ; B. 1 *. Tfwlc US67), 11 Cox, U. 7a. 

if. Effect of, 

(fl) In Gcfural, 

2107. At common law.]— (1) At the common 
law, Ix'fow* .Stat. We.st minster 2, 1285, if one had 
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presented to a church which did belong to another, 
As his clerk liad been admitted & iiLstituted, 
presently thereby the riglitful patron was out of 

E osscssion, ic tlio usuj-por had gained the in- 
eritance of the ndvowsoii by ^Toiig, the lawful 
patron had lost 1 lie pi’csentinent hac r/rr for ever, 
without rejjard to infancy, coverture, or any such 
like disability in the pati'on. But at tin; common 
law if one had usurped t)n the King & liis pivsenteo 
had been admitted, instituted & induct e(l, yet the 
King might ha^'e a guare imped it, ct theieby 
remove tlie incumbent. Bui if a bishop collates 
without title to a church pivsontable. A: his clerk 
is inducted, yet it doc‘s not put the rightful patron 
out of possession, but his presentee ought to 
ivcoived without any piveess of law. But plenart y 
at common law did put him who had right to 
collatit to his writ of right. 

(2) If tenant for years, or guardian, brings a 
quarc iwpedit, ik deft, has a writ to the bishop 
against the te*nnor or guardian, At his presentee 
is admitted, instituted, iN:. inducted, yet t he tenant 
of th«i fn^ehoM is not [)ut out of possession. 

(2) By abov<^ stat. thc*se thi*ee iK)ints aiv 
iiKjuirable : if the chiux?h be full or void, if full 
of whose presentment, At lastly tlie inquiry of the* 
value of the church ; but in a qiwre impvdil or 
assize of darrein i)res(*ntment., those points w'ere 
not iiuiuirable cx offwio at t^ommon law. And at 
common law before the stat. tlie patitiri did not. 
recover damages in a quarc impedit. 

(I) All the counts of the King in qmtre impedit 
are to Ids damage, yet he shall recover no damages 
either by above sl.iit. nr by tin* common law. 

(.^j) Hy the common law if a disturber being 
deft. ])resents pending the writ, ^ his clerk is 
admitt4*d, instituU'd, A:, inducted, As aftei*wards 
judgment is given against deft., such c1<Tk shall 
be r(‘moved. 

So in all cases when* any clerk comes in pending 
t-be wTit, by tht^ pn^s(‘niin<*nt of one again.st whom 
pltf. hath good title, his clerk sluill be removed: 
otlierwdse where thf‘ strangiT hath gciod right.. 

(d) No incumbent shall bc< riurioved by above 
stat. by quare impedit of assize of darrein present- 
ment purclwused w'itiun six luontlis, unh'ss the 
incumbent be named in tlie writ. 

(7) 'Pile Metixipolitan shall nev<;r presc'iit by 
lapse, but w'hen the inferior ordinary might li/ive, 
colJat(*d by lapse At surc6*ascs his time, 

(8) ITpon recovery in quare impedit wlicre it Is 
found that the chnwdi is full of the pres<*fil merit 
of a stranger pending tlie writ, At it does not 
appear whether the imumibent came in by bettra* 
title than i>ltf. ha<l, pltf. is raititled a writ hi 
the bishop generally, At the bishop must cx<*cute 
it, At cannot return that the church is full of 
another. 

(9) In a ifuare imjtedil against the bishfip A: 
incumbent, if the bishop imparle, At after plead, 
“ he claims nothing but as ordinary,” on a vc*rdi(!t 
for ]>ltf., he sliall he amerced- 

(10) In a quare impedit against the bishop At 
incumbent, if the jury find a presenUition by the 
Queen pendeide lUe, & her prestmtee b<! removed 
without a Meire faeUat, the judgment is errfrneous ; 
for, the bishop being named, no lapwi can accrue 
until the right be determined. —Bos wkl’h Cask 
( 1005), 0 f/o. Hep. 48 b ; 11 E. R. 220 ; sub nom. 
IjANCAsteii V. JjywKf Cvo. Jac. 92. 

An7tfUaiimu : -yU to (1) Rsfd. U. r. Zakar (ini.'i). .3 IIuImI. 
SS ; Hall r. Broad (1662). 1 8id. U3 ; H. r. H|>., 

Jerva««>n & Hiakley (1670). I'Mod. lO'p. 276; AhIiIjJ’ p. 
WWte (1703). 2 lUyni. 03S ; It. r. Lun<iair. lip. 
(1735), 2 Sira. 1006; Wolfertdan r. LUicoUi. Up., & 
Whitehead (1763). 2 WlU. 171. Uetu^ruHy, Meiltd. Kent 
r. Kent (1734). Ltsi tnnp. Hard. 50. 


{ 2108. Under statute of Westminster — Whether 

applicable— To feme covert — ^Acquiring advowson 
by purchase.] — Jonh v. C. (Abbot) (1308), Y. B. 1 
j Edw. 2, fo. 7 ; sub nom, IvNyviirroN r. Newboth 
(Abbot), Sid. Soc. Y. B. Vol. I., u. 31. 

I 2109. .1 -Boswkl's Case, No. 2107, ante. 

2110. Whether adverse title gained after two 
; presentations.] — Elvis v.Youk (Ajichbp.), Taylob 
_ & Bishop (1010), Hob. 315 ; 80 E. K. 458 ; sub 
. nom, Hellwayes v. Voihce (Aiu'-hup.), \V. Jo. 4. 

I .Inntitfiiions : — Bold. Hetiiiiiiiur v. llrahaMon (1600). O. 
i llridK. 1 ; (%»riiwalllH r. llisal (1665), Cart. .33 ; Sterlo v, 

, Wiiiohehtcr. Bp. (1S50), 17 (\ B. 65.3. Mentd. Turner r. 

Sturliiifr (1671), Proctii. K. 11. 15; Anon. (1681). Fitsmi. 

K. B. .'>.35; HisiiniuU v. (^ulinore (1601), 12 Mud. Uep. 

I 32 ; Jt. V, C'hiHiter. Bp. (1007). 1 Ld. Kayiii. 262 ; lieyjsdd- 
, Koii r. Blaku Sc London. Bp. (1667). 1 Ld. llaym. 162 ; 

1 Almdill V. Clerk (1702), 7 Alod. Hep. IS ; Ashby v, Whito 

; (1764). 2 Ld. Uaytii. 638 ; Smith d. Dormer v. Parkhmiitt 

I (1738). Amir. 315; Taylor i\ Horde (I7.'»7), I Burr. 60; 

I ApiK^rley r. Hereford. Bp. (1833), 6 Bliiir. 681 ; ALeuth 

{ Bp. r. wiiichcHter (MarqiicsH) (1836), 3 Bing. N. (V 183. ’ 

I 2111. Whether binding on bishop successor.] 

1 — Usurpations shall bind tho bisfiops who Hufl!<*r 
! them, but not their succossors. “-Dai.ton r. Ely 
I (Bp.) (1023), (Jr*). Jiu;. 073 ; W. Jo. 45 ; 70 E. H, 

1 583. 

yiniutfn/wtM Cornwall I h r. Hood (166.'>). Curt. 33; 

j Barker i\ JiOiidon, Bp. (1766), 1 lly. Bl. .112. 

I 2112. Usurpation on lease — Freeholder’s 
remedy.]— UuD v, IdNcoi.N (Bp.) (1023), But. 00 : 
! 123 E. \i, 1105. 

j AnnoiaiUms : — Reid. ConnvalliH r. Hood (1665), Curt. 33. 
j Mentd. Aluton v. Atluy (1837), 7 Ad. & JOl. 286. 

i Where patronage In coparceners joint tenants Ac 
I tenants In common.]- -AVv; Hect. 4, siib-scct. 1, 
11. (c), ante, 

(b) As against the Crown, 

2113. Whether adverse title acquired against 
Crown.]— A non. (1581), Godb. 7 ; 78 E. Jt, 5, 

2114. Advowson In right of Duchy of 

Lancaster.] —3'ho Citiwn shall not be dispossessed 
by usurpation of an advow'son in right of the 
Duehy of Lancasl^iT. -It. v. Yoiiic (Ait(*iinp.) 
(1.>0J), (Jro. EJiz. 210; 78 E. it. 400; sub Horn, 
It. A: Vokk’h (Hp.) (Ja.se, 1 J^*on. 220. 

AmmUaimiH :— VLBld, Alcock t». (?ookc (1826), 5 Bing. .310. 

Mentd. Art*hdalMl8:i8). 2 J. 1*. 186 ; Dyku v. VValford 

2116. .] --When the King hath a fee simple 

dettTminable upon a f<*e tail, his grant ov<»r is 
giKjd without reciting the nature of his osUite ; 
nor sball he be* put out of the inlieritance of an 
advow'Hori by usurpation, -it. v, Huhhey (1500), 
(y’ro. Eiiz. 510 ; Mcsire, K. B. 421 ; 78 E. It. 707. 
ylHuotfitioHH : — Retd. Ainm Wooils Caw*. A.-O. v. BiiNhonii 

(1660), 1 (V». U<*i». 26 b ; H. r. ChaiiitiUiii (166(1), (’ro. Jat*. 

Archbp., Taylor A Bishop (1616), 
Mentd. Jiukcr v. AVIIHm (1638), (;n». (jar. 476 ; 


link 315. 

Holhiiid t). Flhhcr (1662). O, Brid'g. 181 
(1668), 2 Halk. 417. 

2116. 

2117. 


It. V, Bear 


•GttKKN|« Gahe, No. 1034, ante, 

^ -The King cannot be put out of 
the i>osH*ission of an oflvowson by any niimlx)r of 
usurpations. — It. v, Champion (1000), Gi-o, Jac. 
123 ; 79 E. It. 107 ; sub nom. It. v, Maithkw, 
I Brownl. 100 ; Yelv, 00 ; revsg, H, C, sub nom. 
It. r. WiN'foN (Bp.) & Champion (1004), Cro. Joe. 
.*>3. 

AmudaWms : — Raid. It, v. La,n<laff. Bp. (173.5), 2 .Sira. 1006. 
Mentd. u. V. London, Bp.. Sc Blruh (1664), 1 Hhow. 463: 
BrcMik V, fliwtlcr (1766). 11 Mod. itrp. 76. 

2118. .] — Buhwk!/k Cask, No. 2107, afUe, 

2119. Effect on right to grant advowson -Neces- 
sity for recital of usurpation.] —V aiidley v, 
J’lcEsiwooD (1580), Moorr*, K. If. 338 ; 72 E. It. 
014. 

Ann/jfation /—UM. K. r. Champion (1006), Cru. Jac. 123. 

c c 2 
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Ecclksiastical Law. 


Sect. 4. — Pairmiage of hnteficcs: Suh-acci, (\ (a) , 

i.. ii., iii. & iv,\ 

C, ItemediiiH. i 

(a) Ariioji of guarc imprdit, 

i. In (irrwniL i 

2120. Whether remedy available- Whether after 
Inductions — IIu'jton’h (Uhk, No. 1211, ante, 

2121. .J — OJ.IVKK V, IlUKHKY (1024), 

Uii. 20r> ; K2 K. U. 348. 

2122. - ~ Church & hospital.! — A tputrti 
hnpvdit may bn brouKbt for a nhurf;li h an liospital. | 

“ JlKDFOItJ) (’<mi>N. V, JjN(!OJ.N (Hf.) (1740), ' 
WiLLFH, 008 ; 125 K. It. 1345. 

Anmdiition 'Mentd. A.*0. r. St. JoIui’h liotlford . 

(iK(iri). :h li. J. ni. 441. 

2123. Whether alternative or concurrent — ' 

Action of quare Impedit & suit of duplex querela ; 
begun at same time -- Election.] — A writ wan ! 
iKHunO out of tlin i%. of (V>minon lOnan, in an action 
of ffunrv. hnpcdit, against the IOkIio]) of Lincoln at 
the Huit of W., who clairiK'd t^) bn inHtitut4*(l t<i a 
living within the diociw <»f IJncoln, of which lie 
waH hitiiHclf the ]>atrrm. Whilst lids a(*lion was 
|)ro(‘nnding W. institidt^d a 8\iit of duplex guvrvUi 
in thn An-hns Ci. of (^aiiLTbury, calling upon the 
said hishoj) show cauw why VV'. should not b<i i 
institutnil U) thn living: Held: if W. did not 
elect to abiindon t he m‘i/ion of guarr inipedif within j 
ten days, thn suit of duplex guerela should stand ! 
disiiiiHsed.— W aij^h r. LiNt’cu.N (111’.) (1874), i 

L. it. 4 A. A K. 242 ; 43 L. .1. Keel. 13 ; 38 .1. |». j 
002. 

Anwtfnthmn :■ Mentd. The ruMcrliui ( iiiisxarf Cl SIC), 1 

P. P. ;UIS ; IMnlInnry r. hnwlM (1SS2), 17 L. T. ,'»U» ; Tim 

I'lirlHlmiiHlioiK (iss.'i). .o:i li. T. (112. 

2124. Extent of remedy Right to damages.] - i 

1!i:nsi.ow A Stanshy r. Saupm (Hp.) A Kkiu.k, I 
No. 214 1, pfis/. ' 

2125. - Crown.]— 1'Im' King shall not I 
n'cover daiiiages in a (putre imped'd ; for he is not 
within Stal. W(‘sf inin.ster. HiMiiiKiii) r. It. (1580), ’ 
(‘jt». Kli/.. 102 ; 78 K. It. 420. 

2126. ‘ " - -.j- Hohwki/s Cask, No. i 

2107, auiv. I 

2127. - .]- -Hoswki.’s C^ask, No. 2107, ; 

ante, 

2128. — ~ Delay in appealing.] 1 ^>.n> i 

DON (HP.) r. Mkhckhs’ (\». (1732), Ktl. Vv. 215; i 
Kit'/..-(J. 100, 247 ; 2 Stra. 025 ; 2 Itarn. K. li. 
145, 157, 170 ; 25 K. It. 575. 

AniuttaiiofiH : Refd. Hotlily r. llnlliiiny (ITCKD, 2 Durr. ; 

laiM. Mentd. (InmnrH’Co. r. Caiiterlmry, Art'hap. (1771), 

2 Will. lil. 770. 

2129. Effect of action Whether plaintiff entitled ' 
to mesne profits.] —If thu incumbent be ivinoved 1 
in a tpture impedit pltf. shall not havi* tlu^ int'sne . 
proOts. (liiAiNOK r. ilowi.hrrr (1014), 1 Jtoll. 
Itep. 01 ; 81 K. It. 327. 

2130. By stranger- Whether rightful patron : 

prejudiced.]- A non. (1503), Knil. 10; 72 K. It. ' 
207. ; 

2131. Clerk presented by Crown by usurpa- 

tion— Avoidance of usurpation.]- -A recovery in > 
quare impt'dit against a clerk whom the King 

iiH'sented by usuriuitiun avoids the usurpation. — , 
{. r. TiioiiNKHouoroH A Sti-di.\ (1078), i Mod. 
Itep. 253 ; 80 K. It. 803. 

2132. Stay of prooeedinn -Writ of right by . 
Crown.] -(1) If the King brings a writ of right < 
pending eiTor in quare impctHU the primivdings 
shall stay till trial had. (2) In writ of right the 


suit abates by death of tenant after verdict. 
Whenever a clear title appears upon record for 
the King, the ct. shall, ex officio, give judgment in 
his favour. — Yatks v. Drydkn (1040), ('i*o. Car. 
.580; 70 K. 11. 1100; prcidoufi proceed inga, sub 
nom, U. V. Dryden (1038), Cro. Car. 511. 
AniutfaiitmM ; — Aa to (1) Conid. of Aklcrley v. Wild, 

IDKlOJ 1 (). J{. 2.7(1. (tenerullu, Mentd. Lethleulicr r. 
Tra<*y (I75;i), 3 Kcny. 40. 

ii. Who may bring. 

2133. Party having right of nomination.; — 

Anon. (1.503), Mcxjie, K. li. 40 ; 72 K. U. 433. 
AnmtUtlion -Eefd. K. 1*. Orton, TniHlees (1S40). 14 Q. D. 
130. 

2134. Party having right of presentation.] — 

Anon. (1503), No. 2133, ante. 

2135. Patron’s executors.] — Smalwood r. 
Coventry, etc. (Hp.), A Maksh, No. 2040, ante. 

2136. .] Tiie sun of a jiatron may bring 

c‘iTor on judgment in quare impedit, as both heir 
A exor. — PiPK ?•. H. (1501), (-ru. Kliz. 325 ; 78 
K. K. 574. 

2137. Patron’s heir.] — I’ipk r. It., No. 21.30, 
ante, 

2138. When benefice held in medletles.] None 
shall have a quare imjiedit pnrseulare ad medietatem 
e.eele^Uv, but only when then* an* two s<*veral 
patnms, A two seA eral incumbents of the* chureli, 
within t»ue A the same town. If in quare impedit, 
pltf. dechin*s that. W. wiis s«*ised of a iiuinor ail 
quod adrortdio me.die.tut in, ete., jierliiiuif, et adhuc 
pertinei, etc., it implies two sevt*ral patrons, A two 
imum bents.- Smith's (’ask (lOM), lo Co. Itep. 
J35 h ; 77 K. It. 1 1.32. 

Aunotatiou : Mentd. lk‘> neldsiMi r. lOiiki* (Ki!!?). 1 Ld. 
Riiyiii. Iil2. 

2139. Co-heirs Effect of release from one., A 

n*lease in quare imjiedit fnim one co-li<*ir pltf., does 
not. bar the n‘.st. 

in all cases of tilings entire A in the n*(dit> tlu* 
ivleusi* of one shall enure to th<‘ lM*nelit of th«* others. 

A iiresentation by tin* grantee of the next, 
avoidance is a suflicieiit title for the heirs of the* 
grantor ; the* co-Im*!!^ iiet‘d not allege any prt‘M‘nt- 
ment by tlie'ir ance*stor. 

Tlie same law of lessee* for years, for life*, te*nant 
in dower, by the cuHe*sy, ete. 

PivHi*iitine‘nt alle*ge*el in h*ssor eir demoi*, A also 
in U*ssi*e or doiu*e is ueit elouble*, the* ]n‘4*se*ntmen( 
i)f the le*8se.ir or deineii* tiiily is trave*rsahle.- — 
NoKTm:.MUKKl.ANl)’s ((\llNTKSS) CASK (I5U8). 5 
Vo. Itep. U7 h ; Moore, K. it. 455 ; 77 K. It. 2(Ml ; 
ftuh nom. Ckch.i. V (’eiUNKWAl.i.ls r. IIai.i., 2 
Anel. 48; sub nom. FrrreiN v. IIaij., (’ 1 * 0 . Kliz. 
518. 

.InuotntionH : Contd. (iiilly r. Kx(*te‘r. Dp. (Is3a). 1(i 
1(. <\ .7S4. Re!d. D. r. LaiielatT. l(p. (173.')). 2 .stra. 

leiexi ; DurkiT r. Ltindoii, Dp. ( 17 iMi). 1 ||>. Dl. 412. 

Crown— On usurpation.; See Nos. l(*3l, 2117, 
ante. 

iii. Against tehom Action nuty he brought. 

2140. Patron Patronage in Crown.l - - Anon. 

(1504). Keil. 53 ; 72 K. H. 211. • 

2141. — In quare imjiedit the patix>n's 

not biMng made a party- to the writ is not ermr ; 
nor tiuit damages wcih* aeljueigeel for half a year's 
value undt*r Stat. Westminste'r (2), 128,5 (c. 5), 
whe‘i\* it appeart*d that the pre»sc*iitation was not 
deraigned within the six inontlis. — Henskow' A 


PART V. SECT. 4 , SUB-SECT. 3 .- 
C. (a) ill. 

Q. iiitthop as The dork 

c»f H pal mil >vho had nvovortnl Jii 


quart' itunniit fllwl a bill under 1 Itvo. 2, 
o. 23, airaliist the* hishetp pnwiitiiif; A: 
hl»i dork, fur an a«*<*tiiiiil eif tho pmt1t^ 
«»f tho Imndlot* iH'iullnir tho litliratlen : 
A: it i‘i>nfalm*<l dianrt*H nf nolis «>( 


intorforomn* with tho A: of waMto 

by tbo oiittiiifr of troos otberwiHe, 
•• by doflf^. or 0110 of thoiii, 4 : of a 
<'onvoi>l«»ti of a |K>rtlon of tho prtifItH 
to their own um*.*’ I'pon a m*nrral 
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STAN.SUY V. Sakum (Bp.) & Kerle (15r)2), 1 Dyer, 
7(3 b ; 73 E. li. 1(31. 

AMuAalwns : — Mentd. Williams r. Williams (ir)!!?), (•i-o. 
Eliz. 5a7 ; Andrews r. (’romwell (KiO'i). Kliz. 81U : 
Anon. (1G28). Cro. Car. 14o. 

2142. Whether inheritance, estate or 

interest of patronage divested by Judgment.]— 

When by the judguieiit in a quarc impvdif, tlie 
iniieritance, osiati3 or iiiteivsi of tlio pati'onago 
is to be divested, he who im^st^iited (A: ids cierk 
ix'ccivcd) ought to be named in the writ ; but 
when the inlieritanre, estate or intei*est of the 
patron sliall not be divested by the judgment, tlnm, 
if another disturber be mimed in the writ-, it is not- 
necessiiry to name (he rightful patron. — r. 
Baiii A: WELT..S (Bi\) ^ Mai nton (JTiSJ)), 7 Co. 
Bop. 25 b ; Sav. 107 ; 2 I^»on. 5S ; 77 E. It. I IS). 

.‘~~Refd. 11. r. .'-iowton (llisl). 2 Show. lt;7. 
Mentd. Alunliy r. Snit (HU52), 1 K«'h. ; ApinTlfV r. 

Peroftnti, lip. 2 L. J. C. 1’. !(»;». 

2143. .J - ^ Elvis r. Vouk (.\itriiiii\), 

Tayi/ui ^ Bisinip (KilO), Hob. 315; SO E. K. ; 
158; tnUt Hom, JIellw.vyks r. VnuKE (Aiu'jiiu*.), i 
W. do. 1. 

An no! ai ions : Reid. Anon. (Itisl). I'n-nn. K. li. 

Mentd. r. lirahaKoii (KWiO), <). liritlvT. 1 ; C<irii- 

Mtillis V. Hoo«l Cart. 'Mi ; Tiii-ihm' r. SUtHii^j (l(i7 I ), 

Krt'ciii. K. It. l.'i ; S>miin(ls r. Ciidiiiurr (lGh2). 12 Moil. 
Hop. ;t2 : IL r. ( liiHtor, Up. (l«t)7). I Ld. Kaym. 21»2 ; , 
HoynoliUon r. liluki* & Jioniloii, lip. (l(iP7), 1 lal. llnym. I 
I!i2 ; .Mitrhil r. Cloi-k (17(»2), 7 Mod. Hop. J8; AHliby r. , 
\Nhito (lTP:i), 2 J.d. Haym. IKtS ; .Smith d. Dormor r. 
I'urkhiirsi (IT.'tS), Amir, lil.’i ; Taylor r. Horde (17.'»7), i 
1 Jtiirr. GP ; ApiarUy r. llercrord. li|). (is:t:i). i) itiiac. 
tiSl : Mrath, lip. r. N\ inehe.sler (.ManpiesH) (l8:tG). 2 JiliiK. ' 
N. i\ is.i ; Storle r. ^Vim■h<•s(er•. lip. (Ks.'itt), 17 C. Ji. G.*»:t. 

2144. EfTect of omission to cite — Writ 

not void but voidable.]- -Tjiohneton r. S.wiix 
(1022), Balm. 300 ; SI E. Jt. 1005; Muh tmm. 
Savjle V, Thou.nto.n, \V. .I<i. 11 ; (Yo. dae. 050; 
Win. 13. 

Anvntntitms Mentd. IL r. Chester, lip., Pfern & Semope 
nGJ»7), 1 Ld. llaym. 2tl2 ; It. r. Whaley (172l>), I Ihirn. 
K. li. 170. 

2145. .| - (1) it is never neeessjiry Ihot (In; 

patron should hf‘ made a ]>arty for his own sake, 
hut mei-ely for tin* sake of the clerk, wJiosi* rigid- 
iiepends upon the [latron’s title (Baukei:, C..r.). 

(2) A fjuare iwpfdit <lilTers from a wri(» of right 
of advowson in lids, that tin* last lies against 
jiatron as patron, hut the first against a def4*ni;r 
only (BAiiKp:!:, C..I.). 

(3) Jl<j that brings a quare intprdit can by Ids 
writ su])pos(^ nohod y to he patron but Idiiisi'lf, for 
that would be ref>ugiiaiit, & lltfiiigh the? eouiit 
names another ]>atron, yet it i.s not necessary to 
suppose him dead, in tint case of lapse (Bahkkk, 
C..I.). 

(1) When (he ineuriibeiit j)iead.s if lie does not 
show Idmsidf to be* righlfid patron r>f the lulvowsou, 
but only his patron, A: that he is in by him, ought 
not to be sued without him (I'AiiKEii, 

At comiiion law, nobody was adndtti^d plead 
t<i the tith^ of the patronage, hut one that made 
title tcj it himsidf. Ai if the jiatron was made party, 

A: would not come in or colluded, the incunihi'iit 
is witiiout remedy ; but this was heljxrd by 25 
Edw., .stat. (i A: 7, winc h cmabled the ordinary or 
possessor to counterplead tlie title in sech c#ise. 

Tile import of tins ]ilea at common law, us it was 
pleaded ore Uimis at the Bar, was, I claim nothing 
in the advowson, all niy concein Ls, that 1 am 
pn*sented b.y J. who is still alive* ; whether you 
or he have a right, 1 know ned, but lie does ; A: 
tlicr(?fore Ik* oiiglit to l>e brought in to atiswc*!* for > 
that which Ik; was to do, -A: which caji properly 
lie in nobody's conusance but Ids own. This 


plea is prtiper wliei*e (a) the incuiubont's titlo 
depends u^)on the right of patronage; (h) tlio 
acts of the incumbent are joined to the pati*on’8 Ac 
depeml upon them, the patron makes lumsclf a 
disturber by tin' pi*esentat ion, A: the incumbent’s 
advantage of the patron’s not being bi*ought in, 
is only bei'auso he would not ph‘ad to the title at 
eommon law, & therefoit? where Ids right depended 
on till' title of patronage, he should have that 
privilege in onler to supply Ids defect (Baukeh, 
(U.). 

(5) Whoc'ver pleatls in abat-ement of a writ 
must show how pltf. may have a belto* wT*it, A& 
ill order to make writ- maintainable iigainst the 
patron, he must be a disturber, so that in wliatev'er 
want the incumbent may bi^ of th«^ patron’s aid, 
A: though Ids right apiiear to he in (pK*slion, yet 
dc*ft. ea-nnot take exireption to the writ, that he is 
imt iia-med, without- sliowing him u disturber, for 
fit'herwise pltf. can hav(* no cause, of lU’tion against 
him (Baiikku, (\.I.). - It. r. BETEiiiioitouoii (Br.) 
A:, J*j.m*iFEii (1713), (311). (17 ; 33 E. It. 2(12. 

.. In quare Impedit by Crown For removal 
of simoniacally promoted clerk.J —See Sect. 5, siih- 
sect. ‘1, B., pout, 

2146. Incumbent - Effect of omission to cite 
Recovery of patronage but not removal of incum- 
bent.] — ^ilAKius V. AIJ.ST 1 N, No. 2331, aide, 

2147. Wrongful admission by bishop -Bishop or 
metropolitan.) — (Iuanoe r. Denny, No. 201, ante, 

2148. When church full.] — Elvi.s i;. York 
(Archhi*.), Taylor A:. Bihhop (1013), Hob. 315; 

j 83 E. It. 458 ; tadi notn, J1eij«waye.s r. VoRlvE 
(Aroiiiu*.), W. Jo. 4. 

I AnmAnlutnH : Mentd. Ilciiiiiiiniir r. llrabaHcn (IGGG). <>. 

I llridff. 1 ; < 'oriiwtilliH r. Hoed (IGG:)), ('art. :Lt : Turner r. 

I SUTlinir (IG71). Kreeit). K. H. !:» : Anon. (IGKl ). Frt'eiii. 
j K. H. y,\rt : SyniondH V. (-udiiiore (IGG2), 1*2 Mod. Hep. 

I :i2 ; H. r. <'Ju‘Kt.er, Hp. (1GI)7), 1 Ld. Hay in. 2U2 ; Heyiiold- 

! son r. Itlake J^oiidoii, Hp. (IGPD. 1 lid. Hayiii. IP2; 
i Miieliil r. ('lerk (17U2). 7 Mod. Hep. IS ; Anliby r. WhlU^ 

I (170.'i). 2 lid. Hayiii. PHS ; >Stiiil|i d. Hornier r. PurklinrHt 

! (I7:is). Andr. :iL^> ; Taylor e. Horde (1767), 1 llurr. GO; 

Ar>perley r. Henrortl, Up. (ISSO), 0 Hinir. GHI ; MeuMi, 
H[i. r. \VinebeHf4>r (MunineNH) (ls;{G). 21 HIiik- N> (^ IK.'l ; 
Florle r. WiiiebeHter, Hp. (ISoO), 17 (!. H. G.'‘»:L 

2149. When church not full.] - Elvis r. ^'ork 
I (ARCiiitr.), 'I’AYLOR A: Hisiioj*, No. 2148, aii/e, 

• 2150. Corporation.] - - BprriiE (liORH) v, (Jam- 

i Hid HOE University iV VVoohroffe (1032), 3 
licv. 332 ; 2 hut. 1100 , 83 E. It. 715. 

AiituAiitionH : Refd. Vfirborniifrb r. Hank of EiiKluod (1K12), 
IG G. Mentd. EdwardN r. Exeter, Hp. (1H2U), 6 

HliiK. N. ( ’. (»'»2. 

2151. When defendant lunatic - Not committee.] 

- It sfM'iiiH that if deft, in quare impedit be a lunatic 
the action is properly brouglit against hirii A^ not 
against his committee. I’yRELii e. .Iknner (1823), 

0 Bing. 283 ; 3 Moo. & V. 018 ; 8 Ji. J. O. H. (k B. 
57 ; 130 E. Jt. 1283. 

iv. l^lemliiiij, 

2152. By bishop— That presentee schismatic.] - 

Specot’s Case, No. 2342, pout, 

2153. That nothing claimed but as 

ordinary .j -B ohwel’h (>a«e. No. 2107, ante. 

2154. — No allegation of notice of 

refusal -Presentation by Crown.] —In quare iiti’ 
jtedil the bishop pleodf^u, that he claimed nothing 
but as ordinary : Held : bad, for want of alleging 
notice of the r«.‘fuHal, though in a caH«i where the 
Crown jireseiited. - U. r. JIerkforh (Bp.) (1720), 

1 Com. 385 ; 32 E. Jt. 1110. 

2155. That another writ pending -For 

same disturbance.'— Behpokh (Earl) v. Exeter 


demurrer by the blNbop whlrb wax law, or under We«l. ‘i, v. 6, Ktvirifc 1 (i«54>. 2, e. 2'i. -(.‘UiMP'iov v. MKiTfl 

allowed: — Held: a blxtiop um urdittary diiiiiaK*’H in quart ImiH-dit ; or lo tlie (HP.) (IS*J7), 1 .Suu, & 8c. 297.- — IR. 

is liut liable to uay aecouut at coiumou uccouut of the prolR^s ifivea under 
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Sect. 4 . — J^aironago of hencJiccH : Suh-aecU 3, C. (a) j 

i;., in. dJj vii, (6).] 

In all the entru^s in the same book, where a party 
was admitted te a vicarage, the word “ matUuius ” 
waw after the word “ admismm ** & in all ‘ 

hut one irint^mce the word “ ivtductus ” also. 
n])on a trial at bar, the judges direcU^d the jury 
tJiat tills, in h'gal construction, was to be taken 
k) mean in the present case that Henry (‘ompton, 
in lh(j entry nam<‘d, was admitkd & instituted by 
the tli(‘n llishop of Klphin, to the vicarage of Kil- 
glasH, on a jiresentation by some other person to 
the bishop ; & tljat the only question for the con- 
sideration of the jury respecting the entry was, 
hy wJiom the presentation was made ; k, that if 
upon the whole of the evidence tiie jury should j 
helif^vc* that HU(‘h presentation of 11. C. was iruide j 
hy P. Ih, At that the advowson of th(i vicarage had 
been originally appendant ki the rectory, ic had 
not been disiijqx'tuhul therefrom, tht^y should find 
a verdict for pltfs. Defts. having excepkd to this 
dircx't ion of the* judge x—lIeM : it wiui a mis- 
dir(*(rtion, tV a venire dr 'novo Iwfxs] awarded. — 
(^ooKt: V. Kjjmiin (lh\) (JS31), 5 Hli. N. H. 103 ; 2 
Dow. A Cl. 217 ; 5 K. H. 251, 11. J.. 

. hi Hot at ion : Uentd. huiiihey r. Nicholl (IK77), 2 1*. ]>. 

ITU. 

2178. - - - Ancient case for counsel — 
Coming from proper custody.] - Mkath (Hi*.) 

WiNCJiiKSTlcit (MAitquis), No, 21 OS, ante, 

2179. .J “-( 1 ) In a quarc imped whi*re 

till* Jlishop of Derry claimed t he right of patiDiiage 
of a living in the count v of 1»! louderry, which 
WiiH within (he (iiocese of D«Try, a suiTender made 
by a former hisho]> to the ('mwn, of all the living 
ill that county, was tendcTcd in evidenct*. This 
surremler was coupled witli a grant- by the Pniwn, 
dated tw<» days aft-i'rwards, of the livings which 
had h(‘(‘ii so Hurrendenxl. 'Tak(*n together, these* 
documents w<*re held to he admissible in evidence ; 
A as the grant recited that all the livings in the 
county Juul anciently Inlonged t-o the s<*<*, such 
(‘\id(‘nc<* was, for the pur]>ose of pitiving the title 
of the hisho]), r<*c(*iv(*d as an admission hy the 
<'ii>wn i>f that fact. 'I’Jie valin* of such evid<*nce 
was still op(‘n to dispute. Before the date of tlie 
grant, (la» (-j-own lunl t‘nter(‘d iido articles of 
agiHM'iiient- with jiei'sons iu»w represented hy the 
Cit>venu»r A. Assi.stants of the Irish {Society, to 
grant to them the livings in the county of which 
the living in quest ioiv was named iis one : — Jticld : 
this agr<'enu*nt did not prevent the grant from 
being receivable in 4*vh!ence, however its value 
might be thereby ulTected. 

(2) Two letters fitiin the (’rown to two successive 
Bishops of Derry, dirrecting them to perform the 
covenants A iliivctions contained in the grunt, 
weri' k'lidered in evidence lus recognitions by the 
t'lMwn c»f its juvvious grant:* Held: Ihey weiv 
admissibh* for this purpose. 

(3) Kutries in the lK)oks kept at the Piivt Pruits* 
Ollice MJH* admissible to show the fact cd a collation 
to a living made by the bishop at a particuliu* 
time. Bet urns made by the bishop, in obedience 
to writs fmm the Exchequer, n*quiring him to 
state the vacancies of A pivsent at ions A collatioiLs 
to the livings in his diocest*, are admis.sible 
in evidence as statements made by a public 
ollicer in the discharge t»f a public duty. 77iough 
such rt'lurns may contain statements of a kind 
unusual in such diwunu'iits, which statements 
were in favour of the right of the bishop who made 
them, they an* nevertheless adniLssible, provided 
that the statements on* williin the scope of the 
inquiry in the writ. An original collation from 


the registry of the bishopric, & appearing on the 
face of it to be plena jure, is admissible to show that 
the right claimed has in fact been exercised. 

(4) An objection was taken that certmn docu- 
ments tendered in evidence were not admissible for 
a particular puriiose. The ct. decided that they 
were admissible. An exception was taken to this 
decision : — Held : if the documents were ad- 
missible on any ground, the exception could not 
be sustained.— I rish Society v. Dkruy (Bp.) 
(1840), 12 Ch A Fin. 041 ; 8 Jfl. K. 1501, H. L. 

Annoiations: — Att to (3) Coiisd. Sturla r. Freocla (18S0), 

6 Aj)|). (^aH. 623. Bold. Heed v. Lamb (1860), 6 H. & N. 

ICt ; Neill V. DcvotiHhirc (1882), 8 App. CaK, 135 ; Mercer 

V. Deiine, [19051 2 Ch. 538. As to (4) Conid. Milne r. 

LeiHler (1862), 7 H. & N. 786. Beid> Marlaiiaki r. Cairns 

(1852), 19 L. T. (). S. 277 ; It. r. Colclough (1882), 15 

C^ox, (!. C. 92. OrnrraUu. Mentd. Hutchinsou v. Fcrricr 

(1852). 19 L. T. O. S. 116. 

.] — Sec, goirralii/, Evii>ence. 

vi. Judgment. 

2180. Inquiry after Judgment -Scope of inquiry.] 

— In qnurc impedii, if the jury negh*ct to lind 
wh(*Xlu‘r the church he full, A of whos(» presont/ation , 

I A whet her six mouths are jiassod. Qu. : whether 
' pitf. may hav(* a writ to the .slieriff to inquin* of 
these points IN) VNEU v. (’HORl.ETON (1550), 

: 2 Dyer, 135 a ; 73 15. 11. 205. 

, Ann^ftation -mentd. Mirehonse r. Rennoll (1833), 7 liJi. 

N.S. 211. 

Damages.] See No.s. 2107, 2125, 2128, 2111, «a/r. 
vii. Canh, 

2181. Right to costs- Plaintiff.] -11 oi/r v. lloi.- 
LAND (1080), Skin. 25 ; 00 15. H. 13. 

2182. Defendant -Judgment in case of non- 

suit.] -In qnare imjtedii^ deft, is not entitled to 
coKt.M on a jiKlgmeiit- as in case of a iion-.suit.- - 
Wynimiwe r. ('AKLisi.E (Bp.) (1820), 3 Bing. 101 ; 
11 Moore, C. P. 200 ; 1 L. J. O. S. (\ 1*. 112; 
130 15. H. 508. 

Annotfitioua : — Refd. Edwnrils r. K\(*ter, lip. (1S39), 7 

Sc'tdi, 652 ; Cannon r. Jtinilii>rton (1852), 12 (\ 11. 51 1. 

2183. Liability for costs- Defendant — Exemption 
from costs.]— Qnare impedit is within Civil Bro- 
ceduii* Act., 1833 (e. 12), s. 31 ; but that, clause is 
over-rid<leii by the prnvistj in Prisems Act, 1835 

, (c. 38), whieh enables the ct., or the judge who 
trh'S the' cause, to certify ti.» exempt defls. from 
costs. 

7\‘nfints in common of an advowson, tun* Iwdng 
a l*i*otestant the other a Bomaii Catholic, the 
church being vacant, the f(»rmer presimted alone ; 
tin* ordinai’y refused lo a<lmit the clerk so juvsented, 
oil the gi*ound that the sole right of pivsentation 
was not in tin* Pitdeslanl co-patron, A, after a 
lapse, collated : - ■ Held : this wiis a proper ea,se for 
a certilicate under 1835 Act, to exempt d(*fls. 
fi*om c(»st8. 

Scmblv : the ordinary was, under the circiim- 
stanees, an “ eecleshu^'t ical pati-on,” wiliiin the 
meaning of the proviso in the last -meiit ioued 
statute.- Kdwauiis v. Kxm'ER (Bi*.) (I8,3P), 0 
Bing. N. i\ Md ; 7 Scott. d7P ; 0 J.. J. C. V. 87 ; 
4 J. l». m ; 3 .Iiir. 1(U>0 ; 1,33 K. B. 57. * 

Aniiotatiofi .' - Retd. Cannon r. UiniiiiKtou (1^52), 12C. U. 514. 

{b) Suit of duplex querela . 

2184. When remedy available — Refusal of bishop 
to Institute.] — (1) In a proceeding by duplex 
quereUt by a clerk, pivsented to a lK>nelice, against 
his diocesan for refusing him institution, it w*as 
nllegeii, in return to a monition with intimation, 
by the bishop, called upon to show a reasonable 
A lawful cause why the clerk should not be in- 
stituted, that the* prescukc was of unsound 
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dcKrtriiu! respccliiig the etiicacy of tho sacrament 
of baplLsm, inpiimich as Ik* hdd in liis ('xaiuiiia- 
tion that spiritual ivgciioratioti is iu)t confomHl 
111 that sacramrnt-that infants aro not mado 
therein incmbei*s of Chii*st & ehihiivn of (iod, 
contrary to the teaeiiint? of llie nuireh of JCnjjhind 
in her arts. & litui^y : - ^Hch! : baptismal re^-t*nera- 
lion IS the doctrine of tlie (*him h of JilnKland, A: 
infants immediat<;ly at bajdisin l•(•eeive spiritual 
rt'Koneration, ^ the bisliop had shown siillieieiit 
cause why he should not institute the present tv. 

^(2) Tile space of 28 days, speeilied in t^inon 
05 for a bishoj) to inquire into “ tlie sulliciency & 
qualities of evt*ry iiiiiiisb*!* after Jk* Jiatli bec'ii pre- 
«entj*d unto him to be inslitute<l into any heia- 
iice, is not an absolute limitation renderinji an 
examination after that peiii>d void. A bishop is 
entitled to a musonable time for such examina- 
tion. The canon is directcuy ; there Jirt* no 
pi-ohibitory wonls to coniine a bishop to the si>ac-e 
of 28 <lays, 

(d) 'J'Jie form of j)roc(*edinji; by r/ny^/cj* qurrcJa is 
the only one wliieli can alT»»rd a remedy to a clerk 
a^jfi-K'ved by a refusal of instil ul ion to a liviiif; 
to which h(* has been duly jnvseiited (Siii IlKUJiKirr 
J KNNKit Kitst). 

(1) It is a duly incumb«*nt on Ibt* bishop t*) 
tak(! caiv lliat he is satisfied of the siiHieieney 
A: ((iialith's of the eandidaU* for tlie benc'lict*. Jt is 
not a men* rij^ht A: privil(*Ke wliieh the bishop 
possesses, it is a trust wliicJi he is bound execute 
for the public lii'iielit. A:, if he Jiavi? any doubt 
on tlie matt (*r, it- is Ids duty, accordiiiK to t he ('anon 
dh, to ascertain. “ upon due examination,” tliat. 
the party is worthy of tiu* ofliec*. 'I'lie bishuji is 
not precluded from (u>mnK*nein^ or continuing 
1)k* examination in ({ueslion afb*r tlie 28 <lays )nis 
elapsed (Sin llKiuiKirr .iiONNKii Fpst). 

(5) 'J'here an* no words wid<!li say the hislioji 
sliall not aft (‘I* the 28 days (*xamine. 'I’lie in<*aniii^ 
ol (he 28 days in ('anon 11.5 is that, until tlial 
numbc'r of davs has expired after a t»*iider of a 
present fit ion, a clerk cfimiot obtain fi. tlKplrx 
r/inre/n, but aft«-r that interval if a bishop n-fuse 
i»r dehiy tin* institution he may lie eallrd upon to 
assign the rcfison. As far as the hishop is eon- 
eerned in the inaller of (hr examination, tin* cain)n 
is dire<*tf»ry, then* are no ]»roliildb)ry wonls to 
coniine Jdm to tlie particnl.ir spaite *>f‘2.S dfiys, A 
it is contrary to reason lliai sueli fin e.\:iiiiinat ion 
sliould be so restricted (Sin llLiniiKnT 
FrsT). 

(b) I*roeeeding by Art on Petition is neither 
eonvenient nor c:onsis(ent with jnaetiee. 'I'he 
formal iimceeding, by plea A jmiof, is lait only 
the inost proper mode, but it is tin* best calenlated 
to bring the re.-il question imme<jiateiy b«‘iore t he 
<t. Pleading in an Act on J Petition, is vague A 
loose (Sin llKKHKItT JkNNKK PrsT). 

(7) When* the clerk h.is all<*ged tJial Ids pre- 

s<‘iitation was olTereil to the bishoj), tliat (he 
bishop delayi‘d to institute Jdm, thougli he vvfis 
(jualitied by age, by ordination, by ]jn*Mmi.ation. by 
an offer to do all that he was required hy law t^> 
do befon? he was inKtituleil to that liting, the 
onm probandi lies on the bishop to justify ids ' 
ivfusal to institute him (Sin Jlnnunirr Jlnnkk 
Fl.st). _ , ; 

(8) Prium fade the 2tl Articles are the standard ; 

of doctrine (.Sir JltmnEiiT Jennkii Fust). ! 

(tl) The Word regeneration dfsjs not mean A 
imply such a total change of chaiwU*r as to pre- 
clude persons baptised from ever or finally falling, 
but the word means such a change of* station, 
character, A relation as places them in a new 
situation — from childit-n of wratJi to children of 


grace — whert*by tliey lM*conie uiembt*i's of ('lirist 
A inheritors of the kingtlom of Heaven (Sill 
JIekdkut Jknnkr Fpst). 

(10) To tlie private views of individuals, how- 
ever eiuiiient, 1 am not at Iibc*rty to attend. 
Their ojiiidons can have no binding efft*ct upon 
iny judgment. So long ns the Articles A the 
Services of the ('hurch art^ reconcilable, A not 
only reeoneilabh*. but. iiee<»ssarily consistent, 1 
must- construe them t^igether. If a doctrine is 
laid down in the baptismal A oilu*!* services, A 
in the rubrics, all of wldcli weiv conllniied by Act 
of ParliauK'iit A. adopt4*d by convocation, 1 must 
look to that source for iiiy guide, if the Articles 
are silent on the point— A not indulge* in fancy, 
exphuidiig it by the opinions e*xpivss<‘d by jirivate 
individuals (Sir JIkiuieut Jknnkli Vuht). -- 
(JomiAM V, Kxkter (Mp.) (ISltl), 2 Pob. Fed. 1 ; 
('ripps' Phurch ('as. 222 ; 7 Notes of leases, 1,57 ; 
12 1,. T. (>. S. 22 ; I I J.. T. (). S. 227 ; 12 Jur. 
228, SS7 ; Moori*’s Special Itep. I ; \iV.\ F, U, 

1221 ; (Hi appeal (I8;50), 7 Notes of t'asc*s, 112, 
P. ('. ; snhsnpind pmvvvdiii(jH^ 15 Q. U. .52; nab 
vnm, /:.r p. Fxktkr (Hr.), 10 II. 102 ; nub noin, 
(loHiiAM r. Fxeter (111*.), 5 Fxch. 020. 

AnnotiitiouH : Ah to (11 Reid. Exeter, lip. r. MurHluill (I8«8). 
li. U. :i 11. li. 17 ; WiiImIi r. Lincoln. |lp, (I87 J), li. J{. I 
A. Hi E. LMU ; WllIlH V, ()xf<ir<l. Up. (1877), il P. Jl. Iirj. 
(/vnvruHi/, Mentd. Jtc llelovcil WlIkiw’H Charily (18:il), 
:i Mac. & (1, 41U ; Jic llniiHoii (I8.'’i«), 27 h. T. 1). .S. ;iP0 ; 
l.ldtlell V. Wc'Hlrrloa. Lidih ll r. Ilrak* (18."»7). 211 b. T. n. S. 
.'ll ; Heath Jliircler ( 18«2), ITi Moo, P. (\(:. I ; WilliaiiiH 
V. SallHlmry, Up. (18«|). *2 Moo. P. r. i\ N. S. :i7.'» ; 
.Sheppard t». lleiinett (Second Appeal (1872), h. H. 1 
1*. ('. :t7l ; Alarlla r. Maelioiioehie (I8p.l), 4 (^. It. Jl. 
G!I7 ; M<*rriniaii r, WilliaiiiH (1882), 7 App. ('an. <181 ; 
It. r. WchI. Hiding of VorkNidru County Coitneii, ililUfiJ 
2 K. Jt. ({7«. 

-- - Whether aUernatlve or concurrent.] -)8Vc 
' No. 2122, a air, 

2185. Whether suit tried by act on petition A 
answer -Or by plea A proof.] - In tin* alTidavit. t.o 
lead th(! iiioriitloii in a suit of duplex quvrvla it 
was alleged that the j>roiiiov(*n(. had been refused 
institution to a benellee by (he liishoji of the 
dio(‘ese ori (In* ground of insnlliciency of learning. 
On ajtplieation on heJialf of tin; bishoji the ct. 
ordered that the suit should he tried not by 
act on p<*tition A answer, but- by plea A pmof, 
A that the proiiiovi'iit slionhl bring in his libel. 
2'Jn* libel of tin* promovent having been siibse- 
qiiently brought in. a. responsive plea was filed on 
behalf of (he bishop, alleging in fact that the 
promo vent, on a|)|)lying to he, institiiUid liad been 
exaniineil by <lin*ction of the bishop, A that 
the result of t he examiiiat ion had cotiHci<*ntiously 
satisfhd the bishop that the promov<*rit was 7 wn 
idntu'UM A uiIhhh nuJJideuH in liternturd, TJuirc- 
npon the proinovent aj»plied to the Oourt t/O i*<*j(*ct 
tl e resjionsive ph‘a : Held: the ct. would direct 
that tin* responsive jihfa In* airnmded, A there 
siionld he on f-ln* face of t he amended responsive 
plea siich a staU*ment of the gounds on which 
inslitution was reftis<*d aa would enable the ct., 
assuming the facts to be true, to decide upon the 
validity of the ohji^ction taken to the iiromovent, 

A would enable the proinovent to take issue on 
the truth of siicii facts. 

Whercr in a suit of duplex querela the bisliop 
justifi(!H his refusal to institute; on the ground that 
the jii’oinovent is vuhuh HufJidenH in literaturd^ 
it is for the ct . to determine whether the standard 
up to which the bishop considers the ability of tho 
pi'oiiiovent ought b) come is such a standard iw 
i.s reejuirr-'d by law. — Wibus r. OXFORD (Bi*,) 
(1877). 2 l\ D. 192 ; 41 J, l\ .590. 

Appcal—To Judicial Committee of Privy CouncilJ 
’-Sec No. 1122, ante. 
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Sect , i, — Palronaye of benefices : Stitt - secl , 3, 0 , (c) 
d : id ): sub - sect , 4, A , { a ) & ( b ), B . & C . 
Sect , 5; Suh - secls , 1 <£: 2, ^ . ] 

( c ) Jus patronalus , 

2186. When remedy available.] — Elvis v, York 
(Aiu iibp.), Taylor & Bishop (1619), Hob. 315; 
80 E. B. 458 ; svib nom, Hkllwayes v, Yorke 
(Arciibp.), W. Jo. 4. 

AnrudaWms : — Beld. Ashby r. White (ITO.'l), 2 Ld. Tlttym. 
ih'tH. Mentd. lloininitu; v. Brabuson (1«B0), O. Uridff. 1 ; 
(•oriiwulliH V. Hood (1065), C-art. 33; Turner v. Sierlliii? 
(1071), Frccin. K. B. 15; Anon. (1081). lYccm. K. B. 
535 ; SyinoiidH v. (bidmoro (1001), 12 Mod. Hep. 32 ; 

B. t5. (^leslcr. Bp. (1007). 1 Ld. llaym. 202 ; Uoynoldaon 
V. Blako & London, Bp. (1607), 1 Ld. Jlaym. 102 ; Muchil 
r. CIcTk (1702), 7 Mod. Hop. 18 ; Smith d. Dormer v, 
Parkhurst (1738), Andr. 316; Taylor r. Horde (1757), 

1 Burr. 60 ; Apporley v. Hereford. Bp. (1833), 0 Bluer. 
681 ; Meath, Bp. v. WlncheHter (MarquoMS) (1830), 3 
Bins:. N. C, 183; Storle v. WlncheHlcr, Bp. (1850), 17 
(!. B. 653. 

2187. Effect of suit.] —Elvis v. York (Arciibp.), 
Taylor & Bishop (1619). Hob. 315 ; 80 E. K. 
458 ; sub nom, JIkllwayks & Yorke (Ariuibp.), 
VV. .lo. 4. 

Aniudationn : -Reid. Ashby r. WhiUs (1703), 2 IM. Ruym. 
038. Mentd. llemmlner v. BrabaKon (1660), (>. BridK. 1 ; 
(NtrnwalliK v. Hood (1065), Cart. 33 ; Turner r. SU^rlini; 
(1671), Frcciii. K. B. 15; Anon. (1681), Frecm. K. B. 
535 ; SyiijondH r. Cndinoro (1601), 12 Mod. Hep. 32; 

U. V. COioHter, Bp. (1607), J T<d. ituyin. 202 ; IteynohlHon 

V. Blake London, Bp. (1607), 1 Ld. Itaym. 102 ; Machll 
V. (3<’rk (1702), 7 Mod. Bep. 18; Smith d. Dormer r. 
PurlrhnrHt (1738), Amir. 315 ; Taylor r. H<»rde (1767). 1 
Burr. 60 ; Apperley r. Heiidord. Bp. (1833), 0 lUiiK. 6S1 ; 
Meath, Bp. v. Wlnchenfer (MnniiK'SH) (1836), 3 Blni^. C. 
183 ; Storle t. WlneheHter, Bp. (1850), 17 C. B. 653. 

id) Mandamus, 

Whether granted- -Action of quare impedit avall- 
ablo.J—AVr tJiiowN I*UA(mcE, Vol. XVI., m*. 299, 
390, "No 8. 1126-1131. i 

At instance of party claiming right to i 

present -To enforce inspection of bishop’s register I 
of presentations .] Sw No. 2 1 0, anic. ' 


SUB-SFCT. 1 . — liAI*Si;. 

A, To Bishop, 
ia) In (iencral, 

2188. When patronage lapses.]- Hath A; \VKLi>i , 

(Hr.) (^Asio (1572), Dal. 82 ; HmU 522 ; 123 E. H. i 
292. I 

Aumdittiou : -Refd. Mlivlionse r. BcniielJ (1S33), 1 Cl. Fin. 

527. 

2189. ' — Effect of feigned action of quare i 
impedit.] — Brk'KIIEad r, York (.\RrnBP.) (1617), : 
Hob. 197 ; SO 10. It. 314. 

AntudnIiouH : — Mentd. Cole r. Hawkins (1717), 1 Stra. 21 ; ! 
Krving r. Peters (1700). 3 Term Bep. 6S5. 

2190. Election of canon by dean & chapter 

— Whether within rules.] — ("hicukstkr (Hp.) r. 
JlAHWAicD A:. Wkbhku, No. 186, €inU\ 

2191. Bishop restrained pending litigation 

as to right of next presentation.] — Nu')ioi.sun v, 
Knapp. No. 2076, ante, 

From what date time runs.]— iSVp Soct. J, 

bub-8in't. 4, A. (6), post, 

2192. Effect of collating by lapse— Right of 
bishop to reject patron’s clerk.]— Tho bibhop, afUT 
collating by iat^KS & boforo iududioii, iimy refuse 
to mlmit tlio patron's presw'ntee. — Anon. (1568), 

3 Dyer, 277 a ; 73 E. U. 619. 

2193. Death of bishop - Whether presentation 
by lapse in bishop’s executor or in Crown.] — Dom- 

MKNDAM (’ASK, iVl.T iV (lU>VKU V, (V»VKNTUY iV 


Lichfield (Bp.) (1017), Hob. 140; Moore, K. B. 
898 ; 80 E. K. 290 ; siib nom, Colt v, Glover, 
1 Boll. Bep. 451 ; sub nom, Colt’s Case, Jenk. 
300, Ex. Ch. 

Annotations : — Reid. Edos v, Oxford, Bp. G667), Vaugrh. 18 ; 
R. V. Worcester, Bp., Jervasou & Hliiluey (1670), 1 Mod. 
liep. 276 ; B. r. London, Bp. (1694), Comb. 30() ; Rey- 
noldsou V. Blake (1697), 1 Ld. Raym. 192 ; Wolforstaii 
V. Lincoln, Bp. (1763), 2 Wils. 174 ; Mlrehouse v, Ilenncll 
(1833), 1 Cl. & 'Fin. 527 ; Rumsey v. Nicholl (1877), 2 
C. 1*. D. 179. Mentd. Manby v. Scott (1662), O. Bridg. 
229 ; Thomas v. Sorrell (1673), Freem. K. B. 85 : Shatter 
V. Friend (1690), 1 Show. 172 ; Hornbee, Williamson, 
Smith & Stone's Petu. (1691), Froom. K. B. 331 ; Harcourt 
V. Fox (1693), 4 Mod. Rep. 167 ; Owen r. Saunders (1697), 
1 Ld. Rayrn. 158 ; Cole e. Hawkins (1717), 1 Stra. 21 ; 
Thornby v. Fleetwood (1720), 1 Stra. 318 ; Bellamy v. 
Burrow (1735), (^. temp, Talb, 97 ; Roe d. Berkeley v, 
York, Arebbp. (1805), 0 East, 86 ; Donn d. Nowell v. 
Roako (1826), 5 B. & C. 720 ; He Gibbs (1845), 5 L. T. O. S. 
475 ; Osgood v. Nelson (1869), 10 B. & S. 119 ; Robarls 
V. London Corpn. (1882), 30 W. R. 637. 

2194. Contract not to exercise right of presenta- 
tion — Whether binding.] — Commendam Case, Colt 
& Gu)Ver V, (Coventry & Lichfield (Bp.) (1617), 
l£ob. 140 ; Moore, K. B. 898 ; 80 E, B. 290 ; sub 
nom, (Jolt v, Glover, 1 Boll. Bep. 451 ; sub nom, 
Colt’s Case, Jenk, 300, Ex. Ch. 

Anmdatwns .—Reid. Kdes V, Oxford. Bp. (1667), Vuugh. 18 ; 
11. r. Wort^Cflt-er, Bp., Jervason & HinkJey (1670), 1 Mod. 
Bep. 270 ; B. v. London, Bp. (1694), Comb. 300 ; llcy- 
nohlMun v. Blako (1697), 1 Ld. Baym. 192; Wolferstaii 
I V. Lincoln, Bp. (1763), 2 Wils. 174 ; Mlrehousti v. Bennell 
I (1833), 1 (3. & Flu. 527 ; Uumsey r. Nicholl (1877), 2 
C. P. 1). 179. Mentd. Manby r. Scott (1662), O. Brldg. 

1 229 ; ThmiittHi’. Sorrell (1073), Freem. K. B. 85 ; Shatter 

; V. Friend (1690), I Show. 172 ; Hornbee, WUlianison, 
i Smith & Stone’s Petn. (1691 ). Freem. K. B. 331 : Hui-court 
I V. Fox (1693), 4 M<»d. Bep. 167 ; Ov.'cn r. Saunders (1697), 

1 1 J.d. Baym. 158; Colo v, Hawkins (1717), 1 Stra. 21 ; 

! Thornby r. Fleetwood (1720), 1 Stra. 318; Bellamy v. 
Burrow (1735), (Jus. temp. Talb. 97 ; Hoe d. Berkeley v. 
York, Arebbp. (1805), 6 East, 86 ; Delia d. Nowell r. 

Boako (1826), 5 B. ^ C. 720 ; Jfr (Jilihs (1815), 5 L. T. O. S. 

475 ; Osguod r. Nelson (1869), 10 B. S. 119 ; Uubarts 
V. London (’orpii. (1882), 30 W. B. 637. 

2195. When patron may present notwithstanding 
lapse.] -Anon. (1503), K(dl. 50 ; 72 E. B. 208. 
AnnotntUni : — Refd. C!olt &, Glover r. Coveutry Sl Lichileld, 

Bj>. (1616), Hob. 140. 

To Archbishop .] — See No. 2211, post. 


(b) CompuUtlion of Time, 

2196. How calculated — Action of quare impedit 
pending.] — Boswel’s (’ase, No. 2107, ante, 

2197. Calendar months or number of days.) 

--The six tiiontJis iu presenting to a bonelice shall 
4‘Htiniated by calendar months, A: not by tiic 
number of davs. - Cateshv r. Peterborough 
(Bp.) BAKElt (1606), Cro. Jac. Ill ; 79 E. B. 
123 ; sub nom. Catesiiy’s (Jase, 6 C’o. Bep. 61 b ; 
sub nom. Baker A: PiTL-a«BORoiTaii (Bp.) v, 
Catesby', Yelv. 106 ; sub nom. Anon., Jenk, 282 ; 
ajfd.^ on appeaU mth nom. J’eteuborough (Bp.) 
V. CATE.SBY (1607), Cro. Jac. 166. 
wlnimfri/romf : — Distd. Crooke r. MeTavUh (1823). 1 Bing. 
307 ; Bruner r. Moore, 11904) I iMi. 305. Refd. Cornwallis 
r. H(H»d (166.5), Cart. 33. Mentd. Thorueton r. Savill 
j (1622), Palm. 306. 

2198. Exclusion of day of vacancy.] — 

i Cornwallis v. Hood (1665), Cart. 33 ; 121 E. K. 

: S07. 

{ 2199. Whether notice necessary beforb time 

• begins to run— Avoidance by resignation.* — Anon. 

• (1503), Keil. 49 ; 72 E. B. 207. 

2204). Avoidance by refusal of bishop to 

present — On ground that presentee unlearned.] — 

Anon. (1503). Keil. 49 ; 72 K. U. 207. 

2201. - .] — If a btuiehce be in 

Wales, A: the clerk dot's not imderstand Welsh, 
the bishop may refuse him, but he must give notice 


PART V. SECT. 4p SUB-SECT. 3.- C. (o). 

SlSe I. When retnedy availafdr .] — If the chnndk were liilgluua the bbhop himself should issue the writ *'iu 9 patronaiue.** 
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of it to the imh-oii . — -\lbany i\ »St. Asaph (Bp.) 
(1588), Cro. Eliz. 119; 1 Lcou. 81; 78 K. 11. 
376. 

Annotations: — Consd. Al>orG:aYcuuy (Marqiiis) r. LlaiiclufT 
(Bp.) (1888). 20 Q. B. D. 460. Md. Ucio r. Kxetor, Bp. 
(1690). 2 Salk. 539. 

2202. .] — Exifii'Ku(13r.)r. llELE, 

No. 2156, ante. 

2203. On ground that presentee 

criminous.] — Exetteb (Bp.) v. IIele, No. 2156, 
ante. 

2204. On ground that presentee guilty 

of public crime.]— A non. (1503), Keil. 50 ; 72 
E. K. 208. 

Annotation: — Me&td. Luiio t\ Cotton (1701). 12 Mud. Ucp. 
472. 

2205. Avoidance by cession - Acceptance of 

benefice.] — (1) Before 21 Hen. 8, e. 13, if oiui who 
liad a benefice with ciu'c accepted another with 
cui*c, the fii*st was void, not by the common law', 
but by the constitution of the Pope, A, tliendore, 
no lapse incurred without notice ; yt‘t tin* patit>n 
might take notice & prc>sent, if he would. Siiuu^ 
21 Hen. 8, c. 13, if the iii*st beueliec b(^ of ihe 
valiKJ of £8, the patron at his i>eril ought to take 
notice of it, & i)i‘escnt. 

(2) The King may grant a dispcuauition <o liold 
a church in vornmendam without the arclibishop, 
for 25 Hen. 8, c. 21, does not r(jstrain liis common 
law authority. — H olland’s Cask (1597), 4 (’o. 
Kcp. 75 a ; Moore, K. B. 542 ; C^o. Eliz. 601 ; 
76 E. H. 1047 ; anh nom. Abmioer v. Holland, 
(’ro. Eliz. 542. 

Annotations: — As to (1) Folld. Appcrlcy r. llcrofurd. Bp. 
(1833). 9 Bing. 68]. Consd. AIhIou v. Ailiiy (1837). 7 
Ad. tSc Kl. 289. B^d. Dodson r. Lynn (1637), (-ro. Car. 
475 ; U. V. London, Bp. (1639), \V. Jo. 494 ; JVidgoon’H 
Vnm (1077), Erocni. K. Ji. 241 ; Bethain r. Urogg (J83J), 
10 Bing. 3.'>2. Mentd. Wolferslan r. Jdiicoln, Bp. (1763), 
2 WilH. 174. (Generally, Mentd. SiiiitlLs* IUiho (1613). 
10 Co. Hep. 135 h : Colt & (iJover r. Coventry & Jdelilield, 
Bp. (1616), Hob. 149 ; B. r. Canterlniry, Archl)j>. (1034), 
Cro. Car. 354 ; Swift v. llelrK (1639), Mareli, 31 : YutetJ 
r. Dryden (1640), Cro. Car. 589; It. r. London, Bp. 
(1694), Comb. 390, 

2206. .] — R. V. (’ANTP:uiiCJtY 

(Abchbp.), No. 2421, post. 

2207. .J — 3’Jic* day of the date of 

the deed of grant in the count coming under a 
I'iddicct, At being nevtT tak(in notice of again 
in any part of the pleadings, is totally iminfit-erial, 
iV. so pltf. has showm a gof)d title? ; ^ tJie chim li 
is so void ui)on institution to tin? second living, 
that the patron may pii*s<?nt immediately there- 
upon if he jdeases ; but the bislio]) Juis no right 
to collate by lapse? without giving notie e? ; A, 
Iherofoit*, w’e uimnimously give judgment for pltf. 
(7>cr CUK.;.— WOLFERSTAN V. LlNl’UL.N' (BP.) (1763), 
2 WilB. 171 ; 95 E. R. 750. 

Annotation : — Reid. Alston r. Atluy (1837;, 7 Ad. 5: El. 289. 

2208. .] — Alston r. Atlay, No, 

2059, ante. 

2209. Avoidance by deprlvation.J -If the 

ineiiiubcnt be deprived for not subscribing tin* 
articles, the ordinary must give pei^>nal notiee 
It) the pati-uiL. A notilicaiioii publicdy ivail in 
tile cJiuivh, A fixed to the dt>oi-s theiv, is in»t 
Hutlicient. in the intimation of such dc-privatiori 
he should be called late incumbent, A sliow'ii to Ihj 
such jierson as is boiuid to subscrilK} witldn the 
statute. — B acon v. Carlisi^: (Bp.) (1576), 3 
Hyer, 346 a ; 73 E. R. 778. 

2210. .] — GitKKN'.s No. J<i3l, 

ante. 


It, To Archbishop, 

2211. When patron may present notwithstanding 
lapse.] — B ootgn r. Bochkster (Bp.) (1618), Hut. 
24 ; 123 E. R. 1074. 

To bishop .] — Sec No. 2195, ante. 

2212. Computation of time.] — (Utesby v. 

PKrERBORotToii (Bp.) a Baker, No. 2197, ante, 

C. To Crown, 

Nve Part 111., Si‘ct. 3, suh-secl. 2, ante. 


Se(T. 5.^ simony. 

Sub-sect. 1.— In (ikneral. 

2213. Whether olTence at common law.] --Old- 
bury r. Okeuohv, Oreuory v, Oldbury (1599), 
Mooixs K. B. 561 ; 72 E. it. 761. 

Annotation :• Reid, (^olliiw V, Blaulem (1767), 2 WIIh. 311. 

2214. False declaration of simony Whether 
proceedings maintainable -For perjury Before 
defendant found guilty of simony.| — R. a. liEWis 
(1717), 1 Stra. 70 ; 93 E. R. 390. 

. — , _ — Under Clergy Discipline Act, 1892 
(c, 32). I —See No. 1573, ante. 


SuB-SKCT. 2 .— What amounts M'd Simony. 

A. Ayreonrnts as to N(\vl Presentation. 

2215. General rule.]— A non. (1627), Oodb, 390 ; 
78 E. R. 230. 

2216. Agreement when benefice vacant -By 
stranger. I --S tephens v. Wall (1569), Ben. 192; 
3 Dyer. 282 h ; 123 E. R. 135. 

Anmttntinns .*•■ Mentd. BrultOHby v. Wli’kliiini A. Iiiiicolii, 
Bji. (1588), I Leuii. 167 ; CnriuMHlimiN Cam*. Woodli'y 
V, ExcUt, Bp. A Mniuicriiig (1621), Win. 94 ; WulfurHlaii 
r. JJticulii, Bp. (1763), 2 WiIh. 171 ; .MlivlmiiHn v. Jtciiiicll 
(1832), 8 Bing. 499. 

2217. - -.] - A<iAUD V, Peterborouoh 

(Bp.) (1569), I And. 15 ; 123 E. R. 329. 

2218. - — .] -Anon. (1.569), Jenk. 236; 

145 E. R. 165. 

Annntntiioo* : Mentd. WulfcrHlan v. T.ln<’uln, Bi». (1763), 
2 WilH. 174 ; MIivIkhihi! i\ HcniicII (IS32). X Bing. 199. 

2219. .J An*»n. (1572), Ben. 86 ; 

123 E. R. 295. 

2220. - - Clerk not privy.] -(I) If a 
stranger contract wit h a patron for the grant of 
a pres<*n<ati<»n aft/<*r the church is V'oid, A pri'senii 
a persfiu not privy to the* contract, the grant is 
\oid, as being of a chose, in action : hut the 
pre.stTjtee shall not thenjfortj be considered ;is a 
usurper, but nn a simoniaens prornolas, iiecauscs 
he is present.i*d in pursuance of a corrupt contract. 

(2) 7'lie wnU'iice of a sjiirituul ct. in simony is 
to he taken as true, Uiough in it>H conwipjcnces 
it clivehls the iricurnhent of his fre<?hoId. -Baker 
r. Rooeks (1660), Moore, K. B. 911; <^i*o. Eliz. 
78H ; 72 E. R. 993 ; sub vom. Roui*:iw v. BAKER, 
cit^'fl in Moore, K. Jl. at p. 7.53. 

AutudalinnH : Am to (1) Cooid. Fox v. Chi-Hler, Bp. (1821), 
2 B. A i‘. 63... As to (2) Reid. SI. Duvbl’H, B|i. r. Lucy 
(1699;, i .'^alk. 13| ; Martin r. Muckonncildo (1878), 3 
U. B D. 739; J,eu v. Flm k, 11X961 P. i;»M. (irruratty, 
Mentd. Free r. Burgoyiie (IM28), 2 BiJ. N. S. 65; Whlsll 6l 
r. Jlcswe (1831 ), 3 Hog. Ecc. 659. 

2221. •] — (l),If R father, the 

church Ixdng void, coiitnict w'itli the grantee of 
the le-xt prt'S4»ntation to permit tla? granUir to 
]>rerf<*nt liisfsm, A the son la; prewnled iwjcordingly, 


PART V. SECT. 5. SUB-SECT. 2. - A. 

r. LitimUion Uf rstahlish riaht of 
jtreoeniattnn — ( 'Urk to indemnify 
cxintract by T., u clerk 


. iu holv nrdtrv., U; ludeiiiiii/y W., wlio 
clainiiMl the right of pniit^nUtimi to a 
I living, iigalnat the ventU of a litiguiloii 
I to crtubliati that right, pru\idu<l that 


W., Ill rat-M* of KuecfMH, should preoent 
T. to tlie living, la u corrupt agnMUuout , 
ciiiiuot l>e enforced.— 'LlTTl.KPAl,lfi »♦. 
TuoMrsuX (1879;, 1 L. It. If. 43.-— IR* 
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Sect, 5. — Sinum y : Siih-Hcd, 2 , A , , , D* ^ 

lie is aimoniace 'proniolua, althoiigli the son be not 
l)rivy to the corrupt agreement. 

(2) A person i)reHc*nte(l by simony can never 
Iiold liics samtt bene/ice again. Booth v. 1*otteb 
(1020), (!ro. .lac. r>:i3 ; 79 K. B. 457. 

2222. Clerk subsequently privy.] — Smith v, 
SiiHiinoNii; (1599), Moore, K. B. 910; 72 B. K. 
995. 

JinutluHmi -Aa to (1) Befd. narrei r. Glubb (1770), 2 

Win. HI. 10.'i2. 

2228. Clerk not privy.] — JUkku v, Bogkus, No. 
2220, inde. 

2224. ,] — If a presentation to a b(‘netie(j 

with tuiri! be made for inont*.y, fee, reward, or other 
piotit, the ]iresentation, mlrriission, & induction, 
are void, althougli who is jiresimti'd knew 
nothing of it.- JlimiiiNsoN’s (’ask (1013), 12 
<’o. Bep. 101 ; 77 K. B. 1370. 

2226. Patron not privy .1 — (I) A donative 

is within 31 Kliz., c. 0, against simony ulUioiigh 
in the. King's gift, Ac he present tht^ ineuinhent ; 
for simony may be <;ommitte(i without the patron's 
jirivity. 

(2) A corrupt eoiitract for procuring a ]m*senta- 
tion to a benefice, although licit iu'i* patron nor 
incumbent be privy to it is simony. Bawihokociv 
u. Mackalljoh (1033), Cro. Car. 330: 79 K. B. 
889. 

Annotnium.: (itnrroUu, Mentd. l.nyd r, WilliamH (1771), 

a WIIh. 250. 


TurwHix (1007), 1 

iV 


2226. - ,J B. V. 

Sid. 329 ; 82 K. B. 1137. 

2227. - .] B. r. Noitwicii (Br,), lliin 

BomiHTON (1092), 3 Ia‘v. 337 ; 83 K B. 718. 

Incumbent In extremis.] - Sve Sub-sect. 2 

(t, prW. 

Benefice vacant.] Ncr Nos. 2210 2221,^////c 

2228. Mortgage.] 'riujxTox v. Bims (1083) 
Breeiii. Ch. 87 ; 22 K. B. 1075. 


7f. AyrvvmCHtH io which Patron not Privy, 

2229. Corrupt agreement -With patron's wife.] 

B. i\ Nojiwii-ii (Be.), C’oLii He Sakku, No. 1913, 
aniv, 

2230. - - .] - Simony is worse than felony, it is 
an enormous ofl’ence ; if money be paid for to 
]»resent oru* to a beneliee, although it b<* not jiaid 
to tlu‘ pati-on, neither had h<* any knowledge of it, 
yet the incumbent for this shall be avoided, Ac- the 
patmn also shall lose Ids presentment, pro hac rice 
(t’oKK, C.J.). - JloYKK V, Hum Commission (’oi-kt 
(1014), 2 Bulst. 182 ; 80 K. B. 1052. 

AuHotution ; Reid. Hcc r. Flm*k, iUSiMiJ J\ las. 


2281. •]-' H. r, CiuciiKsTKK (Be.) (1087), 2 

Lut. 1090 ; 125 K. B. 000. 

Both clerk & patron Ignorant .; — See 

Nos. 2225, 2220, ante. 


C\ Agreemcnta when JneumbnU in euiremia, 
2232. Grant of next presentaUon.) -The grant ol 
the next avoidance for money when the pai'soi] 
was sick in his bed ivady to die is simony, for the 
statiito is, if tile contract b^* made directly, oi 
iiulin'ctly by any way or means (llrr’rox, j.). — 
Shkumin V. Hiivrv (1023), Win. 03 ; 124 E. B. 54. 
AHnotatioHH HumM r. Glubb (1770. a Win. HI 

J0:»a ; Fox i\ (.•heslcr, Hj». GM*!). ‘2 H. M c*. 035. 

2833. Both parties knowing facts - Clerk 

not privy.j —The sale of a next pivseiitation, llic 
irieuiulient Ixdiig in ext rent is, within the knowledge 
of iHdh eontracting parties, but without the 
privity or with a view to the nomination of the 
particular elerk, is not void on the ground ol 
simony.— Fox r. CiiKsTtm (Br.) (1S29), 0 Bing. 1 ; 


I 3 Bli. N. S. 123 ; 1 Dow. & c;i. 410; 130 E. li 
I 1180, II. L. ; revay, (1824), 2 B. & C. 035. 

! AnnoUdiouH : — Befd. Gully v, Kxetcr, Hp. (1828), 2 Moo. 
I He P. 105 ; Alston r. Atluy (1837), 7 Ad. & Kl. 280 ; Walsh 
i 17. Lincoln, Hp. (1875), L. It. 10 C. 1*. 518, Mentd. Hplcra 
I V, Hunt, 11008) 1 K. B. 720. 

2284. Grant of advowson — To grantee’s know- 
i ledge — Clerk not privy.] — On the pui'chaso of an 
j advowson in fee, the incumbent being in extremia^ 
\ but witixout any privity of the clerk, the next 
presentation is not void, as being upon a simoniacal 
i contract. — B arret v, (Ilubb (1770), 2 Wm. Bl. 
I 1052 ; Dick. 510 ; 90 E. B. 010. 
j AnnoteUums : — Consd. GriTcnwooil v. London, Hp. (1814), 

! 1 Marsh. 202 ; Fox v, Chester, Hp. (1820), 0 Bing. 1. 

Reid. Flcteher v. Sondes (1826), 3 Bing. 501. 

I 

I D, Beaiynation Bonda, 

Besignation of benefices generally, ace Sc‘ct. 11, 

; sub-s<*ct. 1, B., j)oat, 

I 2235. General rule.] — (1) An ai'chbishop may 
1 ci(x‘ any of his suffragan bishops to appear in any 
piu’t of his province befoix^ eitln*!* him, or his 
vicar g(meral, & punish them with deprivation 
; or (ecclesiastical c<*nsures for any ofTences contrary 
, their oflice as bishops, or for a neglect of any 
. pai*t- of tlieir duty as bishops, but not for any thing 
. done by them as visitoi*s. 

(2) Simony, though it ndafes to a living he 
, Jiolds hi commendam or forgery is contrary to a 

man's duty as bishop. 

(3) It is ih(! duty of a bishop to tender the oaths 
upon ail ordinal ion. 

(4) A contract t^> resign a ben<*f»ce is simoniacal. 

(5) Selling a curacy, A: taking moiu^y for 
, admit ting pemms into ord<*rs, is simony. - 

St. David's (Bp.) r . Iacv (1999), 12 Mod. Bep. 

237 ; earth, 481 ; Holt, K. B. 051 ; 1 Ed. Bayni. 

117, 539; 1 Salk. 134 ; 91 E. B. 120; aid) nom, 

St. David's (Bi».) ('ase, 3 Salk. 90 ; auh nonu 

Ciiestv'.r's (Bp.) (’ase, 5 Mod. U<*p. 433 ; aid) nom. 
Eiu;y r, St. David's (Bp.), Brod. At F. 332, 
Atniofniiom -As to (I) CoDSd. lie York (Dean) (1811), 2 
g. B. 1. Reid. McGcath r. Gorajrhty (1866). 15 W. H. 
127 : Boyd v. PhillpottH (1871), J.. II. 4 A. A: K. 267 ; 
(’oinhf V. Jhj la Hero (Lssi ), 6 I’, j). 157 ; Read e. ( -ann'r- 
biiry, ArrhhiK (1888), 4 T. L. II. 711 : Bead r. Lliieolii 
Bl». (1886), 14 V. 1). 88; U. r. Trist rain, [1602 J 1 K. B.816. 
ilvnrroUu, Mentd. Mayo He Farsou’H I'ane (1720), 1 Stra. 
361 : Middleton r. (Tons (1736), 2 Atk. 650; H. r. Canter- 
bury, Aivhhp. (1818), II ip JL 483: Mursdeii r. Wurdio 
(1851), 2 W. B. 45.5: .sheplierd r. Payne (1863). 6 Jur. 
N. S. 351 ; Blaiie r. (JeraKhty (1866). 15 W. B. 133 ; lie 
New Parish of IlaiKh with Aspull. [1616) 1\ 113. 

2236. .] — (ieneral bond for iv.signatio)i of 

' a beneliee, good. 

My lA»rd Cok(‘'s notion is not law, where he 
says, that since the bonds are good, thei*e shall 
be no avermeid of simonv iijum it (Bgweli., J.). — 
Anon. (1701), 12 Mod. H(‘p, 501 ; 88 E. B. 1179. 

2237. — — .J - lliiJdARD r. Stapuctun (1701), 

1 K(i. Fas. Abr. 80 ; 21 E. B. 898. 

Annotiituftis ; — K.F. Grey v. llesketh (1755), Aiuh. 268. 
Conid. Fletcher r. Soiid(*s (1826), 3 Hing:. 501. 

2238. .j -Besignation bonds art^ allowable. 

Tfknkk r. Hawkins (1718), Fortes. Bep. 351 ; 

92 K. B. 880. 

2239. ^ .1 -Though bonds of n^signa^ou ai*e 

not prohibit e({ by law, yet if they 01*0 mide use of 
to extort nioiiey from the ineumbent, or to turn 
liim out for any thing but ill bidiavioiir, or im- 
morality, e(£uity will gi*aiit an injunction against 
him. - Hawkins r. Tfknkk (1719), Free. Ch. 513 ; 
24 K, B. 230. 

2240. .] — I’EELE r. Carlisle (Earl) (1719), 

1 Stra. 227 ; 93 K. B. 487. 

.lanalnlion .• — FoUd. Pecle r. Cai>el (1722), 1 Stra. 534. 

2241. .'—Drey r, IIesketu, No. 2052, 

anti', 

2242. Conditioned to resign on special event — 
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When relative qualified.] — A bond by an incum- 
bent, conditioned to resign the benelice upon 
request, when the patron’s son shall bo of canonical 
age, is not simony. — Lawrence v. Johns (1(511), 
Cro. Ja<3. 274 ; 79 E, R. 

Antuitntwnfi : — Apld. Habiiiirtoii r. Woocl (1G30), Cro. Car. 
ISO. Reid. Newman v. Newman (is 16). 1 M. S. oo : 
Fletcher r. Sondes (1S20), 3 Hiiifir. 501. Mentd. Hcneral 
Estates Co. v. Beaver, 11914J 3 K. H. OIS. 

2243. Peelk V. Capeh (1722), 1 

Stra. 534 ; 93 K. R. 083, L. i\ 

Annotation : — Held. Flclelu'r Sondes (1S‘2G). 3 Blnir. ,601. 

2244. : whether a bond of 

resignation with (condition to i*eside, to n'sign for 
the pati^n’s son to bo presented, As to keej) (ho 
pivmis(‘s on the living in impair, be not good in law. 
— Partridge v. Whistgn (1791), 4 Term Rep. 
359 ; 100 K. R. 1003. 

Annotation : — Refd. Fletclier r. Sondes (1820). 3 Bint?. .601. 


bond is goo.l ; & if ii:iatt.>nded with any illegal 
circumstance, which, if it exists, must be plainly 
alleged, fully pii>ved, the onlinary cannot 
i*efuse admission to the cl(»rk so pivsontod. — 
Ix>Nnov (Bp.) v. Ffytc^iie (1783), 2 Rixi. Pari. 
Cas. 211 ; 1 Knst, 487 ; Pimningliam’s iiiiw of 
Siimmy p. 52 ; I K. B. 892, ll. Ji. 

Annotatw.is :--Connfi, Bajrshaw r. Hossley (1700). 1 Term 
Hep. 78 ; r.t^jrh r, Lewis (ISOl), 1 East, 391 ; Fletcher r. 

‘ ReM. PartrldKt'r. WhlsUm 
IV' Hep. 3.651; Ihishwood f. IVyton (1811), 
18 \es. 27 ; Newman r. Newiinui (IS1.6), 4 Xl. A* S. 00; 
Enrertoii r. Bittwiilow (ls.63). 4 H. L. ('as. 1. Mentd. 

(183'.). I Y. C. Ex. Oi l ; Tlnuiias v. 

• l*'vin»c t\ ThoiiiiiKon 
(IS.h)), 9 Slin. 17 ; Kerr r. Hew (ISIU), .6 Mv. iN: <'r. 1,61 ; 
J'ortueral (gnoen) r. (Slyn (is 10), 7 Cl. & Fin. 400. 

2255. Effect of Clergy Resignation Bonds Act, 
1828 (c. 94) " Bond given after presentation.] - 

Strickland r. Jven.s (ISSO), 2 T. L. B. 788. 


2245. .] — A bond, ivciting that the 

paimn of a i*ectory Jtad, by an instrument of the 
same date, prt»sented an inouinbeni, A that he 
lia<J agreed to resign upon ivquesi of tlie j)ati*on, 
or the owuei's of the advowson for the time being, 
for the purj)osf^ of enabling him or tljem to present 
one of the two younger bi*othei*s of the* patron, 
wii<m capable of holding HvUl : such a bond was 
sinioniac^al A void, on thc» gruiiiid that such aii 
agivement was a beneiit U) tlu' patix)n, A contrary 
t4> 31 KUz„ c. 0, A the common law. - Klet(’HKR 
V. SoNDE-s (Lord) (1827), 3 Bing. .501 ; 1 Bli. 

N. S. 144; 130 10. B. 000, II. J,. ; mw/. S. (‘. 
ttuh vom. Sondes (IjOrd) p. Fletcher (1822), 5 
B. A Aid. 835. 

Annoiafiotut : Reid. Doo r. Floiclicr (182.6), 2 Man, A Hy. 
K. ii. 2(Hi. Mentd. Holicrtsoii r. iMucdoii^ail (1828), 
3 C. A P. 2.69 ; K. r. O’Brien (ISIS), 7 Slate Tr. N. .s. 1 ; 
ERertoii r. BmwiiU»w (1S.63), 4 H. L. Cas. I ; Wall on r. 
Tucker (1SS(»), 4.6 J. 1*. 23; AdHls r. Oraiiiophoiio (’o., 
119091 A. C. ISS. 

(Jam pare No. 2200, post, 

2246. — On non-residence.j — Hilliard v. 

Staploton (1701), 1 Kq. (’as. Al)r. SO; 21 F. B. 
898. 

^InnotatiofiA : — N.P. (lr<*y r. Heskelli (176.6), Ainh. 2(iS. 
Consd. Fletcher r. S<»ndes (lS2(i), 3 Hiiii^. .601. 

2247. ‘ — .J — A bi»iid. given by an incum- 

bent to the p.ati’on, on pre.senlation, to i*esi<le on 
llie living, or B) resign if he did not ndurn to it 
after notice, A als<» not to ctoinniit waste, tde. 
(Jii the jiarsonage hcnise, is giMul. In such a caw 
a licence to the ineuinbeiit to ahsf^nt himself fnan 
the living may 1 m‘ revoked. Baosiiaw r. Bo.ssley 
( 1790), 4 Term Bep. 78 ; 100 K. B. 901. 

A/nuitiitioH : Dbtd. Kletelier e. .Stnides (iS2<5), 3 HlriK. .601. 

2248. " - If waste committed.^ Baosiiaw r, 
Bdssley, No. 2217, ante* 

2249. Conditioned to resign on request.] 

Pasc al r. (’lark (1017), Noy, 22 ; 71 F. B. Ji92. 

2250. .j — A Iwmd given in consideration <#f 

being promoied hi a benelice, coriditumed (o resign 
it on reqiie.s(, is not simony.^ -Babington r. W<anj 
(1030), (’n>. (’ar. 180 ; 79 K. U. 757 ; sub Ttotn, 

14 . i.nr'XTtf inviKT «« Wfuiit 4fii4 11 I 

.' —AOMI. f 1.-VIV T. \ 1 .S| FU, 227 ; 

Fletcher r. SoiideH (ls27>. 1 Bll. N. .S. 141. 

2251. .]— Dcrston V, Sands (1(580), 2 

(’as. in (’ll. 180; 2 Hep. (’h. 3558; 1 Vein. Ill ; 

22 K. K. 904. 

Annotation Refd. I’eelt* r. (’^irifol (1719), 1 Strxi. 227. j 

2252. .* — Babington r. \\\>od (1029), W. • 
•lo. 220 ; 82 K. R. 117. 

Annotfiiion : Refd. GoMharn r. Kdwunls (Jh. 6.6). 2t t 

E. J. C. P. |S9. ; 

2253. —Steeper t?. ,(’AitvKii (1708), 2 

Kq. Ci.s. Abr. 183 ; 22 E. R. 157. 

2254. — -J — \Vher<* a clerk, prc?vioua bj his 
being prescTited to a living, gives his patron a 
gencial biind of rt‘^ignaiiun upon reqin*«t, such 


I L\ Oihrr Cases. 

2256. Agreement by clerk to pay - Annuity— To 
late incumbent’s son.{ "Baker v. Modnford 

I (1005), Noy, 142 ; 74 F. B. 1105. 

2257. Money — On being presented to 

donative.] — A pi*oiuise (o j>ay a sum of money in 
consideration that pltf. would pnieure di'ft. (.o be 
jiresented A institut.(*4l to a donativis is void. - 
Mackaller r. Tddderh’K (1033), (V«). (’ar. 337, 
353, 301 ; 79 F. U. 895, 010, 915. 

2258. - On being employed as curate.] 

- St. David’s (Bp.) v. Lucy, No. 2235, ante. 

2259. — - - - Parsonage let by patron Incum- 

bent -Agreement by Incoming incumbent to pay 
over rent to patron.] —Pltf., who was liicunibent 

'‘A ])atron of a living, put. tin* r(s;(.ory int^i riqiair. 
A, with th(‘ sanetii)!! of (he bislnq) of the tlioet^st*, 
]i‘t it to a (4‘nant for a eerlain ptTiod. Ih^ron* t lie 
U^rminat ion of tin; tenancy plt f. r(‘sign(*d t.lie living, 
A pre.s<*rit4Hl d<‘ft. iJnT<‘to. Tiie pri^siMitatioii was 
made upon an iindei'standing agre<iment bet w^M^n 
|»ltr. A deft, t.hat d'‘ft. .sh(»ul<l, in f‘oii.sid(*ratiou <if 
iiaviiig r(i(;eiv<‘d the ben(4it (»f sucli nqiairs. hand 
ov<*r t/o filtf. any rent, which in* should r^'ceive in 
l•esJ»e(!t of tJie tt'iiaiicy between Ukj dat-i* of tin* 
presentation A the tiM'iuination «»f tin* 1<*nancy ; 
Ilvtd : it. was a simoiihical agns'inent, A tln'rehm* 
void uiid^T 31 Fli/.., c. i5. M<»sse a, KlLLicic 

(1881), .50 L. .1. il. B. 300 : III.. T. I 10 ; 20 \V. R. 
522. 

Ainuttttlion : Moxitd. f‘;Llthor)»e r. Me(iHr*ar, |I923| 2 K. B. 

.673, 

2280. Agreement for simoniacal presentation not 
acted on.] VVinciicombe r. Wjn(’iiester (Bp.) A 
I'CLLKsroN (1010), Hoh. 105; 80 E. K. 313. 
.Innotiitions : Refd. D‘ie rl. WatMUi r. Fler4:her (IM‘28). 0 

L. o. S. K. B. Mentd. H. r. St.. Niehfdus, IpHWieli 

(173.1), Can. K. It. 191 ; AIhI^iii r. AiWiy (1837), 7 

A.i. A El. *J)'9. 

2261. - In debt for penalti<*H under 31 
Fliz., e. 0, for a simoiiiacat cciiitrac.l Hi pr<.*He)it, the 
dei laration alleged a conlnutt by the e.lerk to buy 
the advowH.on, if he wer<i pn^sented to the living, 
A a pD^sentation in pursuatj(;e of such contnict : 
Held : proof of pre.si'titatitia was ft.sHeritial U} the 
action, A for that piirixise it wits not enough to 
simw tiiat deft. prepar<jd a pn^sitritalion A t><^iid<u‘ed 
it to tlie bisho[>’H K4H;retary, but which rawer was 
in fact uwd or tu:Ua\ upon, the clerk having Inten 
afterwards irisl ituD'd on his own petition as 
iSJIlitahle OWIUT of (he iillvr>WSon. (iREENWOOD 
r. WooiiiiAM (1811), 2 Mood. A B. 303. 

AnUfflatoni : Mentd. Wulbh r. Ltiieolii, lip. (187.6), Is. It. 

to ('. I*. .618. 

2262. Agreement to procure presentation In 
consideration of marriage.] A covenant to prr>- 
cun^ another to Xm prewrited, etc., Ui a iMuieOce 
iifMiri the next avoidance, in coriHideratiou of 
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Sect. 5. — Simony: Sidt-secL 2, E,; suib-secL 3.] 

mania^<?, is sinioniacal & void. — Byrte r. Man- 
ning (1«:J5), Cro. (Jar. 425 ; 79 K. 11. 970. 

; -Mentd. Iluti'liius v. IMaycr (lOOH), (). Bri<lg. 

272. 

2263. Sale of advowson -Living unlawfully held 
— By presentee of usurper.] — Walker v, IIaaikr- 
HLY, No. 20(51, ante, 

2264. Agreement for payment by vendor of 

Interest on purchase-money-— Until vacancy — 
Vendor’s son Incumbent but not privy.]- -Sweet 
V, Meredith, No. 210.5, ante, 

2265. Taking money for admitting persons into 
orders.) -St. David’h (Bi».) r. Lucy, No. 2235, 
ante, 

2266. Revocation of presentation by lay patron.] 

— liodERH V, IfoLLED, No. 2000, anic. 

22fn. Annuity secured to incumbent on resigna- 
tion — Intention to present another bound by ; 
resignation bond.] — A bond givon to an incumbent, ; 
Htumring him an annuity of or^uai value with the I 
l)roflt« of tile >)enefice u]>on his rc^signation, in 
ord<T tliat aiiotlier person may bo prewmUid, who 
may give a general bond of if'signation, so t luit the 
]>ati‘on’H son, when of ])ropor age, may be present-cid, 
IS a b<»nd within 31 Kli/.., c. 0, h. H, & void. — 
Young v, .Ioneh (I7S2), 3 Doug. K. B. 97; 99 
K. B. 55S. 

2268. Agreement to forego small tithes - In- 
habitants nominating curate. 1~-Tlie inliabitanls of 

liaving by (‘ndowiiic'ut & an ancient deed, the 
right of appointing a eiirate wlio was entitled, 
besides a salnry, Ui tlie ivceipt t f vicarial tithes, 
an ineloHiin* Act was passed, reciting that, it was 
inaiiiM' of doubt whetlior the curate ivas entitled 
to small t it hes or to a minim in litai thercnif, which 
(fuestJon Wits h‘ft unsettled by the Act. ; t he 
inluibitants four yeaix afterwanls pi'csented a 
curate, wit h whom t hey ent^^red into an agreement 
signed by him ^ the inhabitants stating his ap- 
pointment, Ac that he was entitled to the “ pay- 
ment of £K) annually, payable out of the lands 
heiiulitaiuents at I’, in right of the curacy, toget.lier 
with surplice f(M*M, A: all other profits, privileges, &. 
appurtejianci^s U) same belonging Ac of right 
l>ayabh».” The inhabitants considering that, sum 
not 8unici(*nt, voluntarily agiHHnl to pay a further 
aiLikual sum of £29, with a piovi.so that it sliotild 
not ill any respect alter the money payment of 
£10 wherewith the funds W(‘it*, A: had been iin- 
inemorially charged in right of the churcli : — 
UvUl: this agivemeht gave a benefit to the in- 
habitants, who nuuh> the ]nvsent.ation, inasmuch 
as it barn'll tlie right- of the curah' to his tithes, & 
afforded evidence in futun' of a minim, it was, 
t heivfoiv, sinioniacal A:- void, uiuler 31 Kli/.., c. 0, 

H. 5. \{. r. Oxi-HiUD (Hi*.) (ISOO), 7 Kast, 000 ; 3 

Sniitli, K. B. 570 ; 103 1C. H. 233. 

2269. Bond to procure resignation of presentee— 
When relative qualified.]— In debt, on Ixiiul, con- 
ditioned for the performance of several things, if 
one of them lie void at the eomtiion law, yet the 
iMuid may be good for the others. When* it was 
conditioned to pay money Ui the ohligiH) u{H)n the 
coiiveyanee of an estate to the obligor, & to pivwnt 
the obligei^'s stm to the next avoidanee of a cluireli, 
tlie advowson of which Indouged to the i^tate, if 
he wen' then of agt' U» take it, or if not, to procure 
t he person wlio should be prest'uteti to n'sign, upon 
iiotici* of the son's bt'ing qualified to takt* it. A: to 
pn'seiit him: — /feW: admitting that pari of tlie 
condition for the pn'seiitat ion of the oblig«H''8 son 
to Im' simoniacal, tht' bond wa.s giHHi for tht' pav- , 
nieiit of tile inoni'y. —Newman c. Newman (lSli>), 

4 M. iV M. (59 : I9.*i IC. It. 759. 

Aniuttatum* : Ooasd. KMolicr r. Sinulos (is27), 1 lUi. N. S. 


144. Reid. Mobho V. Killlck (1881), 44 L. T. 140. Msntd. 

Hhort V. Hubbard (1824), 2 Ring. 340 ; CollinB v. Owynno 

(1831), 7 Bing. 423; Hhackell v. UoHier (183(5), 2 Bing. 

N. C. 034 ; llowdcii t\ Hinipsoii (1837), 1 lly. Sc Cun. Caw. 

347. 

2270. Exchange of bene&ces -Bon& fide agree- 
I ment for non-payment of dilapidations.] — To 

I a declaration by A., an incoming, against B., an 
I outgoing incumbent, for dilapidations to the 
rectory house & premises, B. pleaded, that A., 
being rector of C., & B. incumbent of D., it was 
agreed between them, with the consent of their 
respective patrons & diocesans, that they should 
exchange their i*espective livings in their then 
state &, condition, & that pltf. should not call 
upon deft, to pay for the repairs in the declaration 
mentioned, or for any or either of them ** ; — 
Held: (1) the plea did not necessarily disclose a 
simoniacal contract ; (2) a plea, whether coining 
before the ct. on motion for judgment non obstante 
veredicto or on demurrer, ought to receive a fair 
He reasonable construction, &, if ambiguous, should 
be construed most strongly against the paHy 
pleading. — CloLDiiAM v. Edwards (1856), 18 (J. B. 
389 ; 25 L. J. C. P. 223 ; 20 J. P. 613 ; 2 Jur. N. S. 
493 ; 4 W. R. 550 ; 139 E. R. 1420, Ex. Ch. 
Annotfiiion : — Aa to (1) Coiisd. Wright v. Davies (1870), 

1 <!. P. D. 

227 1 . — Dilapidations unequal. 1 — ( I ) Pltf. 

incumbiuit of the rccUiry of A., Ac deft., the in- 
cumbent of the vicarage of B., with the assent of 
1h(‘ii' r<*H[)('ctive patrons Ac diocesans, agrc'ed to 
exchange their respective bem'flees, without any 
payment being made for dilapidations on either 
side : — Held : such an agreement was not ncjces- 
siirily simoniacal before Ecclesiastical Dilapida- 
tions Act, IS71 (c. 43), Ac it was not so contrary to 
the policy of that Act as t«) iH'coine illegal Ac void 
siiic<‘. 

(2) I’ltf. having sued deft, for dilapidations, 
deft., pleaded the above agi*eement, pltf. replied, 
on equitable grounds, that deft, at the time of the 
agivement represt'iiU'd to pltf. that the repairs of 
B. would he ait'rely nominal, or only equal to those 
of A., though he “ knew or ought to have known ” 
that the former would be gi'oatly in excess of the 
latter, Ac that on the faith that, such repi'esentatiuii 
was true pltf. made the agreement. On demurrer : 
— Held : the n'plicalion was bad, there being no 
suggestion of fraud or that deft, knew of the 
inequality at the time of making the agri'ement. — 
WuiGHT r. Davies (1876), 1 i\ P. 1). (5,38; 4(5 
\u J. Q. B. 41 ; 35 L. T. 188 ; 40 J. P. 772 ; 21 
W. R. 811. (\ A. 

.Inmtttitum ; - CODSd. 7.V Monk, Wuyiiiuii r. Monk (1887), 35 

( h. 1). 583. 

2272. Purchase of advowson by clerk— For life 
of another— Subsequent presentation of purchaser 

on vacancy.]— (1) The purchase of an “ estate for 
life ill an advowson is not the purchase of a 
“ next prt'seiitation ’* or “ next avoidance,*’ 
within the meaiiing of 13 Anno, c. 11, s. 2, though 
there be only one avoidance during the lifetime 
of the restui quo cic, the statute applying only to 
chattel interests. In quare imjtedit the declaration 
stated that S., bi'ing seised for life of an advowson, 
conveyed it to pltf. by deed for his life, for £3,000 ; 
that, during the life of S., the incumbent died, 
whert'by it btdonged to pltf. to pi-csent a fit clerk, 
but deft., till' bishop, hinder'd him. Plea, that, 
the churi'h being so vacant, Ac pltf. being so 
seised, pltf. preseiite<l ]iims«'lf Unr admission ; that 
the vacancy caused by the death of the former 
incunibeiit was the next He only avoidance of the 
ehui*ch which accrutnl to pltf. after liis purchase 
of the advowson for the R'rm aforesaid ; Ac that 
such presentation of himself by pltf. was void by 
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above sect. ; — Held : t he plea was bad, the pur- 
chase of the life estate of S. being a purchase of 
an “ advowson,” & not of a “ next presentation,” 
& therefore not a simoniacal contract within 
above Act. 

(2) Plea, that, the churcli being vacanl, idtf. 
offei'ed himself to deft, as ordinary for admission, 
& prayed deft, as such ordinai’y to admit A: in- 
stitute him thereto, which deft, refused, as lie 
lawfully might, but was ready to admit & institute 
a fit clerk, other than pltf. himself, upon the iiw*- 
sentation of pltf. i—-Hdd : the plea wits bad, in- 
asmuch as, by tlio common law, a clerk who is 
seised of a freehold estate? in an advowson may, 
upon a vacancy, offer himself to the bishop A:, 
pray to be admitted, & the bishop has no absolute* 
discretion to admit or to i*eject him. (3) Svndde : 
the plea should have shown the grounds of tiu* 
bishop’s refusal to present pltf. — W aij^jii r. 
iJNCOLN (Bp.) (l^To), L. B. 10 (\ 1*. .518; 41 
L. J. C. P. 211 ; 32 L. T. 171 ; 39 J. P. 121 ; 23 
W. U. 820. 

jinvMion . --CJnicraUit, Refd. Lw v. Flufk, flSiMi] I*. i:tS. 


to a living, being in law a very odious offence, & 
the consequences of conviction thereof highly 
penal, the law, even if a simoniacal agroomout is 
established, rcHpiires the strictest proof of the 
jiiH'sontcc’s privity thereto befoiv induetjon, or 
of his (‘onlirmation tlicreof aft(‘r ; so, in jnoof that 
a clerk is ainumiad a corrupt agreement 

must be no less conclusively shown. 

In a criminal suit against a clerk for simony, 
for being simoniaeally pitnuotod : — Hdd : ( I ) 

neither liis i)rivity U), nor (*onfirniatiou of, any 
simoniacal eont raert. Wiis pim-ed ; (2) no criminal 
eontivu-t Wius established. At Ju* would bt* ilismissed 
from tli(‘ suit, P the promoB^i's would be eoii- 
d(*mned in costs. 

(3) Svnible : wbon a clerk is simoNiacti protmitu.*i 
without bis |u*ivity or siibserpumti (‘onllnnatioii, 
the Kcclesiiistical (ft-, cannot, procetjd U» a 8«mtou(!e 
of d(‘privation in a criminal suit.-— Wiiisji v. 
Hksse (I S3 1), 3 Hag. Bcc. 051). 

Antmtntious : -.In to (.‘0 Apld. I.oo v. noiioncod Clork (IHOri), 

Vi T. li. U. llfi (N(T 11SU7I A. (\ (hHvntllu, Mentd. 

St’rtrt'ienit- HoW'iiiiiil. (IHMI), I Curt.. .‘J ; Tn'Miiiioii r. 

Titnaiiloii (1837), 1 Curt. 4««. 


Sun-SKCT. 3.— of Simonv. 

2273. General rule.) - (1) In a criminal suit in- 
stituted against a clerk in holy orders by the* 
secretary to the Bishop of Worcester, it was proved 
that deft, liad been guilty of simony, by reason of 
Ids having corruptly At simoniaeally obtaint'd 
prewMitatiou At institution to his vicarage. At also 
of conduct unbecoming a clergyman in unlawfully 
threatening a certain persim to publish a libel upon 
him with the intent of extorting mon(*y. ’Jiic ct.. 
founding its sentence, in rcs[)ect of the ollViice of 
simony, upon the general ecclesiastical as well as 
statute laws pronounced that deft, was a disabled 
person in law to have the vicarage, At that his 
presentation thcreB), A: his admission At institution 
thereupon, ww! v«»id A; frustrate, At of no effect in 
law. A:, having rc^giud to all ihci cmmmsl auces of 
the case, the offence of misconduct .is w'cll as that 
of simony, it further pronouncejl upon him a 
sentimce of depi-ivation from the ministry A: from 
the performance of all clerical functitms whatso- 
ever in tlie province <jf ( Janterhury, A: <;ondeinned 
liiin in the costs of tht; suit. 

(2) Deft., in a criminal suit, appcaretl, by his 
proctor, to the citation At i)rityed arts. On the 
admission of the arts., the prex-tor intimated tJiat 
lie was not in a position to give in either an 
allirmative, or negative ismWi, A: praying justice, 
HubmittcHi himstdf to the judgment of tlic ct. The 
ct. fixed a day for the hearing, A: proceeded with 
the cauw* as if a negative issue had been pleade<l. 

(3) in a cri-minal suit instituted for simony the 
patron was called as a witness A: requinid to pro- 
duce the deed of conveyance to him of the advow- 
Hon of til*? vicai'age in respect of the presentation 
to wliich the alleged simony had bt*en coininittfKJ. 
It waa admitted tliat tlic deed W'as in ct., but the 
witness d<‘clined to produce it on tin? ground that 
it w as a title deed i —Ileld : the ct., notwhlistand- 
inif ordered its production.- -JjSK i\ Meiiemt 
( 18b), 30 h, J. Keel. 53 ; 22 L. T. 120 ; 31 J. 1». 
422. 

2^4. Avoidance of living.j— If the patron for 
money pres^^nt to a benefice with cure, every such 
presentation, A. the admission, institution, At 
induction thereon, are void, although tin? pres(m(<*e 


Ik? not partv nor privy to it.— Himonv (’ask (101 1 ), 

12 Co. Hep* 77 K. K. 1352. 

2276. .j— Simony, on the part of a pivsentee 


I 2276. Ejectment against clerk simoniaeally 

I presented.] - Where a party was pr(*.seut(Hl to a 
‘ i*cctory in consideration of his having given a 
‘ bond to ri^sigii in favour of a particular ptM*son, at 
’ tile n;qu(*8t of th(i patr«>ii. At w^as institut(?d At 
inducted, At such bond was h(‘ld t<o be void, on 
; the ground that it was simouhmal, ^ Hit? King 
I then ])rest*ntcd A., At he was institut'd A:, iri- 
i ducted : — Held : la? might maiidain ejectmenf- for 
i the rectory against tlie pci*son w4io had been 
! simoniaeally pi*esi?nUMl. — Doio d. Wathon v. 
^ Ki.im!iii2ifc (1828), S H. & (J. 25 ; 2 Man. At Hy. JC. B. 
: 200 ; 0 D. .1. (). S. K. B. 282 ; lOS K. B. 052. 

2277. Disability of presentee to hold same 
' benefice.] - -B. i\ Nohwk’ii (Br*.), Colk At Sakku, 
' No. 1013, ante. 

2278. .| ■ Boemr r. PoiTKit, No. 2221, ante. 

2279. Disability of presentee to sue -For tithes.] 

— Tlic ct. wdll not prohibit a suit for titbes upon a 

' suggestion of simony. -Biijshv v , WKNTWoitTil 
(1508), CiM». Kliz. 012 ; 78 K. B. SKI. 

.tniuftiiliftn : Mentd. iiCC r. Orncflrcit ('Ink (ISDri), 12 
i T. li. K. 11.".. 

2280. - “ .] -Tomson’s (Ja.sk (1027), 

Litt. 00 ; 121 K. B. 130. 

2281. - Lessee of globe For use dt occupa- 
tion.] -In an action for use At o(M:iipatioii by an 
inciimlient against a tenant of (he glebe lands, 
who lias pai(i liim rent, d(*ft. cannot give (.*videnc(* 
of a simoniacal presi'iitatioti of jiltf., in order Ut 
avoid bis title. (Niokk v, ]/>xlkv (1702), 5 
T(*nii Bep. 4 ; 101 K. H. 2. 

A n not fit ions : Apld. JlrookMl.y r. Wultn (181.",), 2 MarHli, 

.38. Refd. IfotlHoii r. .Shurpe (1808), 10 KuhI-, .3.'',0. 

2282. - For tithe composition -Composition 
by agreement.) - Where t he occupier of land has 
enUTcd irit«» an ogifernent for a composition for 
titlies, he cannot up os a defiance U} an action 
on Hueb agreefmmt, that the incumbent was 
simoniaeally pivsented. JhiooK.sny v, WA'rrs 

! (1815), 0 ’Jaunt. 333; 2 Marsh. 38; 128 K. B. 
1003. 

2288. Simoniacal presentation by trustee- - 
Whether breach of trust.] - It is a iiniv(‘rHai pro- 
positbin, A& of great moment Bi the safety Sc i>ro- 
, pert y of mankind, tliat a trusB'e ought strictly to 

S ursue the tenor of his tnist, without perveHing 
. directly or indirectly to his own personal ad- 
vantage, Ac, Ihendoi’it, where an executor intrusL'd 
' with th<? disposition of some church pritfennents, 
nuide a pr4*sr*ntatiori to A. under a Hix;rf?t condition 
; for his own benefit., the prcs«*ntation was set aside, 

' Sc he was decreed Ut prewrnt a more pmper jicrHon. 
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Sect. 5 . — Simony : Sub-sects. 3 cfi; 4, >4. ct B, 
Sect. 0: Sub -sec t. 3 , <fe B. (a) (/>).] 

— BicHAiiDSON V. Chapman (1700), 7 Bro. PaiL 
Oas. 318 ; 3 E. R. 200. 

AnruAdtitms -CODld. IMcrHoii r. (iariict (1786), 2 Bro. C. C. 
:t« ; Brown v. IliKffH (1803), 8 Vch. 661. 

2284. Who entitled to present — After presenta- 
tion by Crown for simony.] — Cueenwood v. 
l.K>Nr)()N (Bp.), No. 2102, ante. 

2285. Whether pardoned — By general pardon.] 

— I^IIIUPS’H Cahe (1003), 1 Sid. 170; 82 E. R. 
1037. 

r/Ziim .'- Reid. 11. r. Tiirvlll & Lincoln, lip. (1676), 
J iHicin. K. H. 1»7. 

2286. Effect of pardon —On avoidance of living.] 

WlN<!IirOMHK V. WlNOHESTEll (BP.) Au J*IJL» 

LEH'roN (lOlOL JJob. 105 ; 80 E. li. 313. 

AnmUulUmH : - mtliiA, St.. NicholaH &, St. I'c1>cr, Irmwirh 
PariHlicH (17:i6). 2 St.ra. 1066; Jtarrci v. (iliihh (1776), 2 
Will. 111. lO.')^ ; l>ou (1. Wat.Hou r. h'lHi'lKtr (1828), 6 
L. ,1.0. S. K. 11. 282; AIhIou r. Allay (18117), 7 Ad. Kl. 
280. 

2287. .] —Snow v. Philups (1001), 

1 Sid. 220 ; 1 K*di. 780 ; 82 E. 11. 1000. 

AniutlutionH : Hoo v. (iaiuhoiiHO (1606), 1 Ld. 

Jtayiu. H.'i ; ilutidiM.tidc r. Brown (I7.'itl), Dick. 2:i7 ; 
Powoll r, Mlllitiru (1772). :t WUh. :i.'>r>. 

2288. ~ — On right of patron to present.] - The 

King presisnied to a chuiirh vacat-cMl by Kimony, 
then a general Act of Pardon wiis paHWHl, 
containing a rc*Mtitution of forfeitiire.s, etc. ; 
Semble : the. right of the patron U> preneiit was 
not l•estol•ed by the parilon. It. r. Tnivii, (1075), 
I En.fin. K. B. 107 ; 2 Mod, Itep. .52 ; 80 E. It. 
140. 

Pardons generally, sir. Cunstj putional Law, 
Vol. XL, p. 510 W sftf. 


Sl>B-SE«T. I.-- LEoAI. PlMK’EKDINtJS IN BKSPEtT 
ciF Simony. 

A. .! urisdiviion. 

2289. Ecclesiastical courts.) JIakeb e. 1tooEit>4, 
No. 2220, ante. 

2290. -.]- Dobie V. Mastebs, Xo. 1170, 
ante. 

Under Church Discipline Act, 1840 (c. 60). | 

- See No. 1573, ante. 

Under Clergy Discipline Act, 1892 (c. 32).; 

- See No. 1573, ante. 

Jurisdietion of eeelesia.st ieal eourts gi'nerally, 
see Part. IV., Sect. 0, ante. 

B. J*raetiee and Broeedan. 

2291. Parties - Whether patron must be party.] 
— in qaare. imirdit for siiiiony, the patmn need 
not be joined.- .\Nt)N. (1081), Ereem. K. Ji. 535 ; 
80 K. U. 400. 

2292. ----- - A qaare tmpedif by the 

King against the ineiiiiilu^nt, to piN^seiit by ivason 
of Binioiiy in the ineiiiiibent , iietul not make tht* 
pati-oii a deft. U. r. SowixiN (1081), 2 Show. 
107 ; 80 K. It. 800. 

2293. - - j In a quare imped it by 

King for simony, the patron need not be made a 
deft.- -H. r. Plohrr (1085), 3 1 a‘V. 200; S3 E. IL 
052. 

2294. Pleading -Necessity for allegation of pre- 
sentation.] -B. e. Landaff (Bp,), No. 1002, anb\ 

2295. Amendment.] (1) The decision of 

a judge at ehaiubtd'H tut to amendments of pleadings 
witliiii tile limits of his disi'ivl ionary power over 
aucii miieiuliuents, will not be interfered with by 
the ct. 

(2) In quare imjtedU by the Crown, upon an 
alli'ged forfeit im* by simony betweim the patron 


in fee, the grantee of the turn & the incumbent, a 
' judge at chambers has authority to allow an 
I amendment, by adding counts varying the terms 
I & the parties to the simoniacai contract. 

! (3) It is in the discretion of such judge to allow 

; the juiiondmeiit without making the prosecutor 
’ pay tlie costs previously incurred. — K. v. Yoiik 
I (Auciinp.) (1834), 1 Ad. At El. 394; 3 Nev. & 

! M. K. B. 4.53 ; 1 10 E. R. 1257. 

j Discovery — Tending to expose party to for- 

. felture.] — See Discoveuy, Vol. XVII L, p. 1(50, 

, No. 1198. 

2296. Evidence- - Admissibility -Former bill In 
chancery.]- Snow r. Phillips (1001), 1 Sid. 220 ; 
1 Keb. 780 ; 82 E. H. 1009. 

ArnioUa iimH : -B,etd. HemloHiile r. Brown (17.'i3). 

236 ; INnvcI r. Milliaiik (1772). 2 Win. Bl. 851. Mentd. 

Hoe r. (iaU'hoiiso (KilMi). 1 L«l. Itiiyiii. 145. 

2297. Conveyance of advowson.] — 

Lek V. Merest, No. 2273, ante. 

2298. Sufllclency — Conduct of defendant.] 

— Lee V. Merest, No. 2273, ante. 

2299. Sentence -Deemed true In temporal court.] 

■ — Baker UociEiis, No. 2220, ante. 


Sfa't. 0,-MODE OF FILLING BENEFICES. 

SiTH-siccT. 1 Presentation. 

iSVc, nine, Beii«*(hH*.s Act, 1898 (e, IS), (AukmrI- 
meiit ) Measiin*, 1923, No. 1. 

A, In (le.nt'ral. 

2300. DellnlUon.! - On the division of an old 

parish into tliree in'W inirishes by Aet of Parlia- 
ment, it was provided, That the right of patron- 
age A: ]ires(‘ntation t<» tin* three ehui‘clu*s, should 
hi‘long to tin* Oi-an A: Cliapler of 1). Ac their 
sueei'ssors, for ever, in such inaniier as the i>i*i*- 
s<*nt'ation t-o tin* rec'tory of tin* old ])arish did 
b(‘1ong to them. A: not- of h(*rwis«*.'’ One of tln*se 
new' iiarishes be(‘oming vacant, the Dean A:. 
Oliapti*!* noniinated ,1. to the eurc*, but did not 
prc'sent him to the ordinary for iiKstitution : — 
Jletd : (1) this rei'tory was prc‘sentative A: not. a 
donativi* ; (2) the word presentation was a known 
term of the law'. A: when spoken of a henelice w'ith 
eiire of souls, as in tliis eas«*, imported tin* patron's 
]»i*(*Hentitig his to the Ordinary, to be admitt^sl 

^ instituted ; (3) the suhseqinmt rt*lative W’ords, 
viz. “ In siieh manni*r as tin* invseiitation to the 
rectory of the* old ]>arish did belong to them. A' 
not oth(*rwise‘.'’ referivd endy to the right which 
tin* Dean A (’liapler had of putting in an incum- 
bent, but not the manner in w'liieh it was to In* 
<lone. Shirt v. I'arr (1717), 2 Bi-o. Pari. Oas, 
173 ; I K. IL SBS. 

2301. Presentation taken to bishop —Without 
privity or licence of patron - Validity.] - Cihendit 
t\ Baker (1B02), Velv. 7 ; SO E. K. 0. 

Reid. A.-(L r. Wiiiilsur (Dean <'uiioiis) 

(1S60). 30 L. ,1. Cli. .'eJO. 

2302. Presentation & nomination in dllTerent 

persons.' ' Koui> r. Hoskins (liliri). Cro. Jtic. 
:{«S ; K. H. S12 ; 1 HoH. H.-p. 1‘'5, 1».'. ; 

2 Bulsi. :U{«1 : 7I> K. H. lil.'i. 

..Doni/a/iini/i Retd. R. r. Ort«>n TriiMivs (1840). 14 Q. B. 

130. Mentd. Buriiar(li>t«iii r. Stiaiiie (1674), 6 State Tr. 

1063; Aslitiy r. White (ITo::), 2 Ld. Kuyiii. 038. 

2303. — On a commission of eharitabU* 

ust*s it was agDM'd betwinni the lord of the manor 
of A. A the inhabitants of W. within the manor, 
that certain copylxdd lands should In* let for the 
tuaint<*nanee of a stiinMidiary curate of the chapel 
of W. to In* nominated by a majority of the in- 
habitants A to be allowvd by the lord, A by him 
prt*st'nt<*d the Ordinairy for a licence to preach ; 
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llic usa^c* of iiumiiiatinj;, ftc., had bi'i'ii pursuant 
to tlio ngiveiiiont ; Iht* lord having rt'fu8c*d to 
allow pi'oseiit tho iiorniiit'o of a majority of tlu» 
inhabitants, the latter prayed a wtnulammtn whieh 
the ct. refused ; for their right is luther a inoiH' 
trust, & then their remedy is in equity, or it is a 
legal right, A: then a qunre hnpedit will lie. If the 
right of nomination be in one, A: of )>n‘8entation 
ill another. A: (Mther impetie the other in his right, 
a quarc imped U lies. W'lierc tlie i-ight of nominat- 
ing is in A., A: of presenting in U., JJ. is to judge 
of the qualitieation of tlu* p«u*son nominate*!!, in 
the same manner as a bisJiop do(‘s ; but if tin* jier- 
Hon pi’esenting objeet to the noniiiUM* on tlie gi*ound 
of immorality, that must be trieil by a jury. 

It. r. Staffoki) (MAuqris) :rTerm Hep. 

040 ; 100 K. H. 782. 

^innotntions : — Coa<(d. H. r. ('Hiitorlniry, Arrhlip. &: 
lip. (ISI’J), ir> Kust, J17. Reid. It. r. Orton, 

(ISUl). II if. 11. MtuAnistor r. Uorlie.stir, lip. 

(ISMl). rt (*. p. 1>. 1!H ; Mentd. /*■ llaxvlhy Worktop 
Turni»iko hmuls Triisloos (l.s.'i.'l), ’Jtt 1<. T. O. S. U.'i'J. 

2304. Irregular presentation Presentation be- 
fore resignation of incumbent accepted.) - If a nevr 
]n-eseiitation of a beiielire be made before tin* 
iiislio]) lias aeei'pted 1 Iw' resignation id the in- 
euinlxait, the pnsentation is void. - Fank's Casio 
( 1007), (Yo. .lae. 107 ; 70 K. H. 172. 

;• -Refd. r. (Jray (IT.'i.'j). Say. IS.*!. 

2305. Effect of - Whether defence in suit 
for dilapidations.] -Tomson's Cask (lii27), hitt. 
(iO ; 121 F. H. 100. 

2306. Evidence of presentation Copy of bishop’s 
institution book.] .V eopy of the bisho|>’.s in- 
.stitution liook is iifit (‘viihaiee of a jiresc'iitat i(»n 
by the patron to a living.- -Tili.ahii r. Shkhiikark 
( 170S). 2 Wils. .‘OiO ; O.”) K. H. S05. 

2307. - - - Bishop’s registry of presentations 
Inspection.' H. r. Fi.y (Hi*.). No. 210, anfr. 

/>. (f7e> mnt/ hr J*rrsrHfrd. 

(#/) Jn (trnrrffl, 

2308. Alien.! Jiy th«‘ eoinmon law an alien 
was ea|»ab1e of a beneiiee in Kngland for tlie 
eliurch is one tJiroughout the whole world ; but 
at this day that eannot be without the King's 
lieenee (/a*/* i'rit.). An«>n. ( M0.7), .b'lik. 100; ll.'i 
F. H. ill. 

2309. If tin • King pr-esent (»n<* to a. 

bfindief. afterwards pref^cnt. anotla-r, win* is 

adinitteil. instil iitisi, A: italuetisl. same, is a go<i<t 
r^■J^eal <*f the tirst presentation, Ai if the King will 
jire.seiit a Frenc-hnian, or a Spaniard, they shall 
not hold the Ixmetiee witliin this r(‘alm, for that 
siinie is eoiitrary to a spe(*ial Aet of CarlianaMit 
(CoKK. C..I.). \\ AIJ.KH s Cask (H»I0), (h)dh. 170 ; 

7S K. H. 100. 

2310. - - - Commknda.m ('ask, Coi.t A: 

Cj.oNKU r. C<»VK.\TKY A: Jj< JIFIKI.O (He.) (1017) 
liob. I 10 ; Moore, K. Jt. SOS; SO F.. H. 200 ; wa/j 

Coi.t r. (Ji.ovKii, 1 Jioll. H<‘p. lAl ; sub nnm. 
Colt's Cask. .lenk. .*<00, Fx. Ch. 

.Inruifotiofts : Refd. Ili'lluiiiy r. lliirr«»\\' * a*'. 

Talh. tiT. Mentd. Maniiy r. Scot 1 ilfOi:;). O. ilridir. ‘12U ; 
K«lc.s r. Oxford, Up. HGtiT). Vaiiiflu 1>S ; IL r. U'or<<‘.*.f«'r, 
Up., JcrsuMni A: lliiikicy I .Mo<l. Ilc-p. 27tJ : 

TIioti)A.>> r. .s<irn'll (IG7.‘l). Krc4*iii. K. H. : ilf/nilwi*. 
\VillminM>i), Smith A: stinic'n I'rlu. (irdll>. Frccm. K. 11. 
:i:il ; Shutter r. Friend (IGIM). 1 .'^lioiv. J7'J; llun-ourt 
r. Fox 4 Mod. Ht ii. 107 ; li. r. l.imdoii. lip. A 

f.arieaster flti!)4), (.*ofiih. .'Itia ; Owen r. SMiiiuh'rs n(gl7). 

] Ld. Uuyiii. K'>S ; Jteyrtohhori r. llluke (MtUl), 1 j.d. 
liayiii. ia*J : C'oie r. lluwkiiii 0 717). I Stru. lil : 'I'horiil.j 
r. Fleetwood (17211). I Sira, ills; \Volf»*rht,uii r. J.jfieolit. 
III*.. & Whitehead (I7ti:i), 2 Wil-. 171 : Jfoe d. Ih rk* !*•> 
V. York, Arehhp. (I‘idr»), tJ Kast. SG : Jiciin d, Nfiwell r. 
Hoake (1><2G), .'i 11. A: < 72G ; .Mir«‘ho«i**»' r. Ifeunell 

<is:t2). S Bing. 190 ; fKgood r. NeNon (1«*G9). in If. A: .u. 
119 ; ItuniM'y r. XhdioJl (lH77t, 2 < I*. I». IT i : INdiurl** 
r. J.oiuli>n Oirpn. (1^^2), ;in W. i;, G:t7. 

2311. Woman.j -- COMMKNOA.M Ca^k, Colt A: 

.1. - VilL. XIX. 


(Jlovkr r. CovKNTiiY & Ficufikld (Bp.) (1017), 
Hob. 140 ; Mooiv, K. B. 808 ; 80 K. U. 200 ; su6 
nom. (\)LT r, Olovkr, 1 Boll, Kep. 151 ; std? nom. 
tViLi's Cask, Jenk. 800, Ex. Ch. 

.hniohifunni Refd. Bellamy r. Burwtw (1730), Ow. fewiw, 
Talh. 97. Mentd. Maiihy r. Scott. (1002). O. Bridg. 229; 
Kdott r. llxfonl. Bp. (1007). Vaugh, IS ; It. r. Worewt^^r, 
Bp., .lervasoii *r mnklcy (1070), 1 Mod, Jlep. 270 ; 
TlionmH r. Sorndl (1073), FnHnn. K. B. sr» ; llornbw, 
WilliuniHon. Smith A: Stene’H IVlii. (1091), Frecm. K. B. 
331 ; Shutter r. Friend (1091). 1 Show. 172 ; Hart»ourt 
f. Fox (1093). 4 Mod. Hep- 107 ; IL v. London. Bl>. Ac 
Laiu'ustrr (1091), C’oiiib. 300 : Owen r. SatinderH (1097), 

1 Lii. Itaym. ; Beynoldsoii r. Blake (1097). 1 Jal. 
Bayni. loi : i’ole e. Hawkins (17 J7). 1 Strn. 21 ; Thornhy 
r. Flt'ctwood (1720), I Stru. 318 ; WolferHlaii r. Lliiooln. 
lip. A* Wliilehen<l (1703). 2 Wll.s. 174 ; Ihw d. Ileikeloy r. 
York, Arehhp. (1805). 0 Kant. 80 : J)«nin d. Nowell r. 
Hoake (1820). .'i B. A C. 720 ; MirtdioiiHe r. Heiiiudl (1832), 
8 Bing. 4sl0 ; Osgood i\ Nelson (1809), 10 B. Ac S, 119 ; 
Hnmsey r. Melndl (1877). 2 C\ J\ IL 179: Hoharts r. 
Liimliin (*orpn. (1882), 30 \V. H. 037. 

2312. Nominee of inhabitants Necessity for 
approval of lord of manor.] -Umh'r a eommisHion 
of eharitnble uses it was agreml, that copyhold 
lauds fornic'rly suiTidulcTtMl f<»r uiiduteiianee of a 
minister in \V. ehoin*! should he let-, A:, tin* rt‘iit-H 
employed towartls inaiiiteiinm'e of tin* niLnist<*r, 
lt» he Vhoseri Ac appointed by the inhahitanlH, Ac 
l)resented At allowed by t he lord of tln^ manor ; 
who tipon complaint might- give tiu' ininisttM* half 
a yt'ar's warning, A:- if lie liail not. refornuMl by 
that time, might retnovt* him ; tin* information 
prayed, that tin* lord might he decreed to allow A^ 
aiiin-ovt* tins eandidale who hail tlie majority of 
votes, which was refu.si'd on the ground of inis- 
condiict ; At the evidence elearly disproving it, a 
new election was direel ed ; upon w'hieh thc! same 
candidate bi*iiig returned. At prtnlueing stTong 
allUJavits of good eoiidiict- for the last six years, 
the decree, stating the anidavits, declared t-hat>, 
in conseiiiienee of them, tin* relator tieserved the 
approbation of tin* truslees.— A.-d. r. Staffouii 
(MA liqiJl.s) (ITIMi), 8 N’es. 77 ; 80 F. H. 008, F. (!. 

2313. Nominee of Papist.] .\ present at-ioii was 
made hy a ttollege on the nomination of a Boman 
t'atholic patron: -llrld : it was absolutely void 
under 18 Ann., e. l.'l. Hoykk r. Nokwicii (Hr.), 
IIS02I A. C. 117 ; 01 J.. .1. H. C. lO ; 07 F. 'P. 80 ; 
TiO .F F. 002 ; S T. F. H. Oo:«, F. i\ 

Presentee not of sufllclent learning.) Srr Nos. 
2150, 218.5, (tHfr, No. 281.5, yxW. 

Presentee guilty of unorthodoxy.] Srr No. 1117, 
n///c. No. 28.52, post. 

Presentee guilty of misconduct.) Srr No. 285], 

pitsi. 

{h) ir/#crc Palnms ( ’o-Otr/icrs, 

2314. One co-owner.! Uollys r. Ffliamjik 

(1.580), I And. 1; Beni. 81; 128 F. B. 821; 

Muh }tom. Fflia.mhk's <’a.hk, Moore, K. B. 4. 

2315. Trustee -Whether trustees bound to pre- 
sent nominee Of beneficiary’s assign.] Albk- 

M(LK (Fall) r, Bookkh, No. 2010, anh'. 

2316. .j - (I) iiord Fairfax, hy 
a eodicil t4» his will, in the year 1071, gave all his 
tithes of Bilborough in fee, subject t-o an estaU! 
therein for tlie life cif B., tn IF A' his heirs A. assigns, 
to the us«* of a prea-cliing ininist<*r tJiere, to he 
nominated hy JF A his lieirs. The heir «>f JI. 
i-onveyed the tithes W'ifh otlier prf#pf*i'ty f 4 > 
trust. es for sale for payment of his debts, A they 
were accordingly sohl A <‘onveyed by these 
lrusl»*es in 1710 to H. A .1. A their heirs, on trust 
as to the* tithes to tlie ii.m* of a ]>rea(*iiing tninisiei* 
to b»- nominated by IF A his Iieirs. .F, w}u» was 

trustei* for H., surviving B., beeairu; seised 
of ihe legal esiat**, A his de.seendants continued 
HO W'ised in succession until Is20, when his heir- 
al-Iaw conveyeil the tillp‘s up*>n Ha* original trusts 

II f> 
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Sect. 0 . — Mode of filling beriefices: Svb-aect, I, B, 
{f}) & C. (a) <fc (6) i. ti.] 

U) T., the* heir of K. T. had in 1721 nominated B. 
the pi*eaching minister of Bilborough. In a suit 
by T. h B. for an account of tithes in Bilborough : 
— Held : this was a valid nomination of B. 

(2) It appeared from the evidence, that the 
tithes of Bilborough had been appropriated to an 
alien ])riory, dissolved by 27 Hen. 8, c. 28 ; that 
lleniy 8th aftenvai-ds demised them for 21 years 
by the description of omnes decimas garbarum el 
foeni ; that Edward (ith, by letters patent, granted 
them to 11. & W. theh* heirs, by the description 
of onincif illoft dcciwan garbarum^ granoruniy 
bladorum, foeni, lanae et agnellorum ac alias 
decimas nostras quaseunguc, etc., As that the title 
to them under that grant was vested in T. & his 
nominee. There was no mention of rectory or 
advowson in tiie grant, 'i'here was no trace of 
any cndownujiit for a vicar or curate at any time 
in Bilborough ; — Held : the grant included the 
I’ectory ^ comprised all tithes of every des(;ription 
arising in Bilboi*ougli, Ac the decree ordering an 
account of them to '1'. A: B. was aOlnned. — lloi.PS- 
wuuTji V . Eaucfax (1834), 3 Cl. Ac hTn. 115; 
8 Bli. N. S. 882 ; d E. Jt. 1381, 11. \u 

- — Of class.]- *SVc No. BiHO, ante, 

2317. - Whether duty to present one of 
favoured class - Construction of trust deed.]- The 
presentation to ccalain iiving.s was given hy an 
Act J\irliameiit v<‘sted in the (Uirpn. of Shi*ews- 
bury, for wliom a body of trustet‘H was afterwards 
siibslituti'd, with a direction that tliey should 
iiomiiiattt a lit A: pro])er person duly rpialitied 
according to law, with a provi o tJjat “ eaeteris 
paribus ” preferc^nce should be givi-n t<i a favoured 
class //<7d : (I) the caelvra wei*e the qualilira- 
tioiis im^ntioned behjrc*. A: uot> tlw^ whole of tlie 
ijiiali Heat ions of a eh>rgyman ; (2) tlie words “ lit 
At pitijH'r person duly qualilled <'tc., were not 
thus rendered surplusage ; (3) ever>’ person wh(»m 
a bishop would Ik? bound to accept if ])iescnted to 
liim by a ])atroii, w'ould not necessaiily be lit At 
pniper witliin the nu^aning of the statute. 

( 1 ) At a meeting of the trustees to eleet a clergy- 
man for pivsentatioii t-o the living, tJiere were 
several eandidati^s, A. At others being of the 
fa\oured class, At C, not being so. A. was pro- 
postal, but a majorit y voted against, him. V. wtLs 
then pi'oposed, ii ohtaiiUKl a majorit y of voUis, A: 
lie was deehired duly elected. I'pou the eleetion 
of (’. being set aside, on aeeount of his not being of 
the favoured class 7/r/(/ ; th<? triistivs must 

t ii-oeeed to a new election. A.’s merits not having 
)een eonsidei-ed witli it^ferenee to lluist' of tin* 
otiier enmiidates, exct*pting (J.- A.-ti. r. l*owis 
(Eaiu.) (1853), Kay, ISO; 2 Eq. Bep. 600 ; 21 
L. ,1. Ch. 218 ; 2 AV. B. 110 ; 00 E. It. 70. 

2318.--- - Trustee presenting himself -Re- 
strained by Injunction.] I’orn-iK r. (Juapman, No. 
73, an/v. 

2319. - - - - Trust to present from class - 

Whether refusal of whole class ** failure of 
trust.] — An advowson was conveyed in strict 
m'ttieiucnt wdlli a di'claratiou of trust that only 
the Fellows of ii certain college should bt* ]>i'es(*nted 
to the benollci*. On “ faihiiH* *’ of t he doni*t>8 of 
the powi*r of appoiut.iuont to make sueli prosi*nta- 
lion the *vdvowsi»n was to be* for the beneiit of the 
Mast^'r A: Se*nior l«\*Uowa of tlie college for ov«»r. 
Bltf. wlio was a doiu't* of the power, otYeiiHi the 
btmeth'e, wliich was vacant at the* lime, to ench of 
the Fellows, but the*y all refuseil it, At he appointed 
liimsolf : — Ht/d : there had bet?n no “ f^ure ” 
within the meaning of the settlement, there- 


I fore, the advowson was still vested in pltf., 
subject to a trust on future occasions to appoint a 
. Fellow in accordance with the deed. — Hopper v. 
i St. JonN’s Colleqe, Cambridge (1914), 81 
. T. L. R. 139. 

i C. Mode of Presentation, 

, (a) hi General. 

2320. By Crown — Whether by parol.] — (1) The 
King may present by parol, for nothing is granted 
or given by the presentation, for it is but a com- 
mendation or declaration of the King’s will 
(Cork, (l.J.). 

I (2) If a man presents ad rcctoriani, it is as good 
as if he had presented ad eccleaiam (Coke, C.J.). — 

II. V. (1811 ), Cro. Jac. 247 ; 79 E. R. 212. 

AnrwItUUm: — An to (1) Refd. Owen v. Bauiidcra (16J)7). 1 

Ld. Kaym. IAS. 

2321. .] — (1) A common person by 

Ids letter or his word may make a presentation to 
a benefice to the bishop ; the King may present 
by word if the ordinary be present ; for a present- 
ment is but a commandment ; if the King under 
any seal {iroscnt, it is good. It is best to plead 
the King presented generally, Ac not to idead it 
by letters patent, for it is the worst way (j>cr 
(JUJt.) 

! (2) A iiresentment under the Great Seal to a 

chui*ch, parcel of ilu? Duchy of Lancaster, is good, 
K needed not to lx* under the Duchy Seal {per 
r. Emkhson (1012), 1 Brownl. 182; 
123 E. R. 729. 

2322. Presentation under seal- What seal 

I required.] - H. v. Emkksox, No. 2321, ante. 

: 2323. — -- - - .J — 1{. i;. Lincoln (Bp.) 

; A Kino (1813), Moore, K. B. 871 ; 72 E. It. 988. 
Annitlalion : -Retd. Astill r. Clarke ‘J Jxit. 1233. 

2324. ---.j — S trpiikns v. Bo'itisu, 

No. 83, ante. 

2325. • — ■ — Effect of no Institution nor 
induction.] —Hahkis v. Willis (1885), 1 sid. 
239 ; 82 E. R. 1081. 

2326. By subject “Ad rectoriam.”] — R. v. 

, No. 2320, ante. 

2327. Whether by parol— Or by letter.] — 

R. r. No. 2321, ante. 

2328. — .] -(JoiiE-RooTii V. Man- 

I’liifiSTKK (Bp.), No. 1147, ante. 

2329. .] -A.-CJ. r. Bheketon, No. 18S0, 

ante. 

- Co-owners.] -NVe Sub-sect. 1, C. (5), post. 

{b) Where Patrons Co’Oietwrs or Corporation. 
i. In General. 

2330. Co-owners -Whether all must Join.j - 

IIOLI.YS e. Fri.iAMHE (1539), Beul. 31 ; J And. J ; 
73 E. J{. 955; sub noni. Fi’LIAMIIk’s Dase, Moore, 
K. B. 4. 

2331. — .J -Wheiv thert* aiv several 

V€‘sluis fine trnst of prest?iiUition, A: tli«?y do not all 
agri*e, tlu*i*e ran be no nomination. So in the eiu«j 
of joint U*nants before severanct*, they must all 
agree, or no act can be done. \Vhere thei-e an? 
parceners in an advtiwsmi, who cannot agree in 
one iierson, the ct. w^ill din*ct them to draw lots 
who shall liave the lirst pn*sentatiou. — S eymour 
r. Rennet (1712), 2 Atk. 482 ; 28 E. R. 891. 
.InmttaiioH PoUd. JohnMtom* r. Baber (ISdS). H De (i. M. 

& G. 439. 

See, also. No. 1957, ante. 

Trustees.] — See Sub-st*ct. 1, C. (A) ii., 

post. 

2332. Corporation — Presentation by deed under 
seal— Variance In name immaterial.] — Edward 111. 
granted licence to B. to found a collegiate hall of 
scholars, etc., sub nomine AuUie Scholar' Regitute 
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de Ojtow/ quae per unum praepi^Uum dc diclis 
scholaribuf* giibcrn/tbUur^ & to g^ve assign a 
certain house, etc., praefaii^ pnicpositut rt arholaribiia 
aulae illiiis for their habitation for ever. .James 1. 
had exemplified under the great seal the said 
charter in ttie records of tlu' Chancery ; iS: the 
clause sub nomine was AuUt Hctfinae de Ojtonia, 
H., who founded the college, in liis charter of 
fftundation, ordered that it should for ever be 
called Aubt Ilcyinac ; A: in several partss of his 
chart(‘r, scholares were called soeii, 'Phe pr\»vost 
iV scholai's of the hall, by dei*d under their common 
seal A: per Jiomina 11., prar posit i Colley ii in uni- 
versituie OxonmCy el soeioriini^ el seholttrium ejusdem 
eollegii^ presented A. to a church, wJio was a<l- 
mitted, instituted, & inducUMl, A: wlu) afNu’wawls, 
being provost of the said hall or college, diMuisecl 
the said rectory for years ; aftA^rwards tlie pi’ovost 
of the iiaJl or college aforesaid. A:- the s<tholai*s of 
the samts per nominu “ praeposili, sociorunu ei 
scholarium, Aulae vel CoUegii Jleyinae in universi- 
iate Oxoniae,*' patn^ns of the said chuivh, by their 
ilee«l sealed with their common st*al, confirmed the 
said demise ; A: the ordinar> likewisi* confirmed 
it in the lifetinu* of A. : Held : the trin* name of 
the eorpii. was “ Prnepositus el Seholares Aulae 
Keyinae de ” A:- the ]ii‘es(mtat ion Ac. c:on- 

lirmation were goo«l. — Ayuay’s Casio (Idl 1), 11 
Co. llep. IS b ; 77 K. It. UtJS, 

:---Hentd. iiyacK r. KoiuBley (ir>77), Vmnii. 

K. It. 20:s ; liiHwich Corpn. r. .lohiiMiii (17It2), 2 Jtani. 

K. It. 120 ; A.-O. V. lly«5 (\»rim. (1817), 7 Taunt-. TiKI ; 

Jic Meredith’s Trust 418G4), 10 L. T. 565. 

2333. Mandamus to principal to afllx 

seal.J — A nufndamus lies to the provosts of a collegia 
to compel him to alTix the c(jllege seal to a pre- 
sentatioii by fhe college.’ - It. v. Iti.ANii (1740), .7 
.Mod. itep. 355 ; S7 E. It. 1287. 

Avno1ntion» : -Reid. U. r. (^aiiibridire ( Viee-(Miancellor) 

(1765). 11 ItuiT. 1017 ; K. r. Kendall (18ll>, I i}. It. Mill ; 

J{. r. Orion, Trustees (1851), I -I g. Jl. j;t». 

ii. Where Ptdron^ Trustees, 

2334. What notice of meeting required. 

( I ) Cn'seiit-Jition t<» a living. 'JVent y-li ve trustees 
wen* to iiietd. A: to present- A: eletr^t a <*l<‘rgymaii ; 
«>ne <lie.s ; the r(*st are e((ually divide<i, half being 
ill favtair of A. tin* rest voting for Jl. L'pon the 
d(‘ath of the supporfers of tin* latter, the friends 
of A. meet A: sign a presentation for liim. 'Phis is 
void at- law. At cannot be supporbal in eipiity. 

(2) TlM*re shouhl have been a dlstiiK^t nofiee for 
the meeting of all. 

(3) A diivction that tin? trustees should nnsd 
for sucli purposi^ “ witliin four mont hs ” fiian the 
death f»f an incumb<*nt, does not- prevenf- tlieir 
meeting afUT i hat tiim*. 

(1) Trustees earmot mak«* proxies t4> vote in 
such a pei'HOiial trust as the abovi^ ; tliough if a 
choice wen* regularly miule at a pwipi*!* irieeting, 
they might for the m(*re ]iurposii of signing the 
pre.siTitation. — A.-<». v. ScO'pr (1750), I \'es. Sen. 
■113; 27 E. It. 1113; sub noni. WTijson v, Dk.n- 
.Nl.soN, Amb. 82. 

^inmttfjUitPHH : -a/fnrrnllu, Mc&td. A.-<«. r. Vivian (1 820), 1 

Hums. 226 ; Luiik **• l*urves (1802), 15 Moo. 1'. </. t'. ; 

yfrf* St. StciiheirM. Ojleman Stinct, lie St. .Mary the Virsrin, 

Aldennunbury (1888). .'IH Ch. 1>. ‘I'.I2 ; (!hiir<;h Pairoii- 

airo Truat, Laurie r. A.-O., 11604 J 2 Ch. 648. 

2335. Number of trustees acting.] — A.-O. v. 

Scott, No. 2334, ante. 

2336. .j — VVhen^ by neglect the number of 

trust-ees in a trust to presemi to a living was not 
filled up at the time of an avoidance ' -//cZd ; 
(1) the ct. w'ould not by injunction prevent the 
effect of a lircscntation under the legal title of the 
heir off the surviving trustee, without a special 
ground ; (2) the ct. would take care as to the 


futui'e, that the trust should be properly filled up. 
— A.-O. V. LiTriiFiErj> (Dp.) (1801), 5 Ves. 825; 
31 E. R. 878. 

Annof^’i/wn .^--Ornernliu, Mentd. lie tUiureh Patronage 

Tnwt, Laiirio v. A.-(J., 11904] 1 Ch. 41. 

2337. Whether terms of trust deed complied 

with.] -“By d<*od, the odvowson of the vicarage of 
C. was vested in eight trustees, upon trust-, from 
time to time as a vacancy sliould occur, that they 
or the major part of them A the survivors of them 
A: their suecee<liiig tinst^'os. A:. th<» survivors of 
them or the majr>r part, of them for the limn 
being, within the spaet* of four calendar months 
next after such vacancy, should publish notice in 
tlw' parish ehurrh upon two si*veral Sundays 
immediately aft-iu* divine service, of a certain time 
for the meeting of the parislihuK'ni within such 
four calendar monllis for electing a vicar; A:- 
the same parties wen* within six calendar months 
to presi*nt him when elected t-o the ordinary t-o be 
instituted A^ induc.t<*d. By the same indenture it 
was declared that when any of the trustees or the 
successors should be deail, tin* survivors should, 
as they in their discn‘1ion should think lit, Ixdon^ 
their number should he reduced to five, or within 
three months next aft-er it should be ri*duced l4» 
four, ap|K)int new trustees, so that the number of 
iiiia* might be comple4/<*d. In IS 10, t-ln* number 
of the trustees was n‘ducetl to four, hut. no new 
appoint.moiit took place until Nov. 1822, when 
then* were only two iniste«‘s surviving, who c<»ii- 
vi?ycd the advowson t-o themselves cV. s<*ven new 
trust e<*s. Jri May, 1838, t-lie number of (he 
trustees being n*du<ied t.o six A: appointment of 
new t.rust4*es was iiwwle. A: the number resbired 
to iiiiH*. In Sept. 1810, the late victar died, A^ on 
.Jan. 10 A 17, 1811, nof.ua* signed by live of tin? 
trust4‘es was piihlislied of a meeting of the piirish- 
loners b» elect, a vicar. TTie naimt of N., om^ of 
tin* trust ees wiio signed the notice, was subse- 
(|Ui*iitly erased. On Jan. 21 A:> 22 the election 
took place in the presence of the tive t.riisb*es wlio 
hail signed the notice. TTh* deed of May, 1838, 
was not. i*XiMMit4'd by I*., oni* of the (‘ontinuing 
trustees, until Jan. 22, 1811. At. the tiiiai of the 
(*le('t.ii>ri two of tint trustci's wen* abroad, oii<* 
was <h,*ail. Affi'i* tin? <*le(;tion, four of t-la^ 1 nistt <*.s 
who W(*re preH4*nt sigiutd at. the foot, of t.he poll- 
beok a d«*«rlarat.ioii, t-liat. A. wns duly t*Jected ; 
but B., one of Ihi* tru.-.t.4*4*H, n*fiiK<Ml Ut sign sucli 
di'clarat ion. Within six montJis from tlui eh;r‘tion 
fivi* of thi* truste«*s, fine of wliom hml not been 
pri*s**!il. at. tin* i’h'ct ii»ii, pn*seiibMl y\. t/o the 
onlinary : Held: (1) Uus appointrmuit of 1822 
was iindiT the (;ircumstanceH valid ; (2) tfa* 

♦•lectif»ri <if A. was goo<l ; (3) the presentation <if 
him sigiK'd by Uie tive trust-ees was Hnillcierii. 

(1) Altlioiigh trusbM'H are not appointful in tiie 
manner din*ct<Ml by th<? I.rust dee,d, yet if there l»e 
no frauii i»r csmcealrnent in th<! appointment., A 
all paili' s irit4*resi4*d aorjuiesce in ic allow it t-o 
n inain for many years iin<[ueHtioned, the ct. 
will fait intiTferf? tx> ri*move tlH*m.- A.-(i. v, 
Crmsii (1813), 2 V. i\ <Ti. Cun. 133; 7 Jiir. 
1JS7 ; 33 E. Jt. 31. 

-fJctwralli/, lieiltd. Turner r. ^'ulliris (1H71J. 

25 L. T. 261. 

2338. - - .j By a deed of f<?olTment, 

made in 1531, a chapel with hereditaments 
appiirti'iuint th»*n*to, was vesb-d in feolTees upon 
trust as to the income for the iiiinlsbir of the <;]iapel, 
with a proviso that so ofbm lis all the feolTe4*s savf; 
four should be dead, the. four siuwivors shouhl, 
within two months, Ct>nvey b> fntsh feolTe<*s. Jn 
1833, thf rti lieing only three survivitij^ trusb^is, u 
document purporting to be the noiuiiiation of a 

U D 2 
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Seel. <i. — Mode of filling betwficea: Siib-aeci, 1, 6'. 
(d) ii.f D, & /s’. ; sidj-aec t. 2 , A.] 

iriinister by all iho tliree, wuh c?xecutcd by two of' 
ibem only, the tliird trustee being, from age & 
inllrinity, incapable of attending to business. A 
suit was irjstitutcd to set aside the appointment, | 
& an inierim order obtained. Bcjfore the hearing j 
of the cause, the third trustee died, & the two j 
survivors executcid a second nomination of the j 
same minister //c/d ; (1) in the absence of ' 

any spficial pn)visionH in the deed as to the mode : 
of appointing the minister, no objection could be ' 
tak(m on the gi*ound of the number of trustees , 
having lieen reduced below four ; (2) this being | 
in the nature of a })ublic trust, an appointment by 
the. majority was valid ; (^) th<‘. incapacit y of the 
thii'd trustee rendere<l any consultation with him 
unnecessary ; (4) the second nomination by the 
two Kurviveu's, after the death of the third, was a 
bond fide atU.'injd to cui’e the technical defect, if 
any, of the Jirst appointment, & was not affected 
by the ])endeney <»f the suit, ■ A.-ti. r, JjAWkon 

(I8mi), -MS L. . 1 . (’h. ; ir> w. u. lOo. 

2339. Whether proxies allowable.]-- A. -U. r. 
Hco'rr, No. 2.‘tJM, ante. 

2340. .] — (j!u. whether trustees of an ad vow- 

son can vote by proxy. -Wjj>»on v. Kihshaw 
( 1750), 7 Bro. J^arl. (la8.‘2U0 ; il E. K. 102. 

2341. Void presentation Candidate unquallhed 
• -Whether quallfled candidate entitled or new 
election necessary.] A.-U. v. lh)wirt (Eaui.), No. 
21U7, €uiie. 

When trustees Incorporated.] - iSVc (’oin’ouA- 
TlONiS, Vol. XI 11., pp. 2M8, ;n t, Nos. 102, 819. 

/>. (/ rounds for Jitfuaing i*rvsentvv. 

2342. General rule.] -- (1 ) In qnare iinpedit by 
one (claiming for life under a will, a jM esi^ntment by 
tilt* devisee for life hiinst^lf is .siinie.ient, it a pre- 
seiitinent iu‘cd not be fdli*ged in tlu* tievisor. 

(2) Svhi.^nHiti(nia invclvraim is ttio general to be 
alh*gt‘d as (ho cause of tin? refusal of a elerk 

(2) So non vst idonens generally, or vriminosna 
generally is not sullleieiit. 

(I) 'J'lie cause of refusal ought* to be alleged in 
l>articiihir, that (hi' par(y may answer i(. 

(5) All such eauses ns are sunicient to deprive 
an ineumbent, are surtlcitmt to refuse a lU'estuiteo. 

SI’Koot’s t’AKK (159(1), 5 (\». l<ei». 57 a ; ,lenk. 
25S; tJouldsb. 25, 52; 3 lA*on. 19S ; 77 E. B. 
Ill ; aub nonu SrJct’OT t\ Exktku (Bi».), 1 And. 
189. 

> .ti* /«» (2).DMd. Kxoter, Up. r. lUAv (IGOll), 
Shew. I’livl. t'Hs. HS. Conid. ll. 1*. t-'unterhuiy, Arelibp. 
iV lieiiileii. lip. (1M2). lit Ka.st. 117. Re!d. Heath r. 
Jiiirder (1S((C), 2 ].. T. G70 ; AJiirnhall r. Kxeter, lip. 
(ISGC). 7 C. li. N. S. G."»:i. -1,1 h) (1) Reid. Heath r. liiirder 

(18G0). 2 I4. T. G7U. Jw to (/>) Gonsd. HeyA>ood r. Man- 
ehehter. lip. (1SS4). 12 Q. It. H. .104. Reid, (iorhiiiii r. 
Kxrler. lip. lKS4iO, 2 Hah. Keel. 1. (ienvrallu* Mentd. 
JiretUiuau'H (’uho cJG0G\ G C*o. Hep. 5G h; l’rt»»wlek i*. 
llookHhy (U112), 2 liulst. 47 ; l>t‘eknm' it .leiikiiis (IGGO). 
C’ro. Car. I7.s ; .\ylet r. Oats (IGIS), Sty. 12.'» ; PlillipK r. 
llur>’ (IGIM). Coiuh. 2t5;i ; (lerranl i*. tlerranl (lGt);>), 1 
Salk. 'i4 ; Auehterardor r. Kinnoull llSltth, 4 State. 
Tr. K. ,S. 1. 

2343. Presentee frequenter of taverns.] — That 
the pivBontee is a iiaunter of tivverns A- unlawful 
giuiies, wliieb aiv mala prohibita only, is no cause 
for the bishop to ivfuse to admit him. — B ki.l r. 
Nomvica (Hr.) (L5tl5), 3 Byer, 251 b; 73 E. B. 
51U. 

Annatatiiwn : Comd. Ile.xwood r. Munelu'ster. Hp. (1884). 
12 14 . li. J>. 404. Retd. SiHH'dl’s Caw' vlaOO). A Ca. Hep. 
•^7 a. Mentd. I'ase o( MouaindleH (IG02). 11 Hep. 84 h. 

2344. Insufllciency of learning — Ignorance ot 
Welsh — Benefice in Welsh diocese.]- -Auianv r. 
St. Asaph (Bi*.), No. 2201, ante, 

2345. — Though situate in Eng- 


land.] — By Pluralities Act, 1838 (c. 100), s. 104, 
witliin certain dioceses “ it shall A may be lawful 
for tlic bishop, if he shall tliink fit, to refuse 
institution or licence to any spiritual person who, 
after duti examination A inquiry, shall be found 
unable to preach, administ-i?r the sacraments, 
perform other pastoral duties, A converse in the 
Welsh language.” 

The patron of a lieneficc in one of such dioceses 
presented a (•lergyman wlio could not speak 
Welsh. The bishop thereupon commissioned 
certain persons to hold an inquiry as to whether 
the palish inquired a pastor who should know 
Welsh. The persons so commissioned held the 
inquiry A reported to the bishop, but refused to 
permit the patron or the clergyman to be present 
or to be rejirescnted or produce evidence at the 
inquiry. The bisliop, on rectiving the report, 
ivfused to admit or institute the clergyman. In 
an action by the patron against the bishop in 
respect of such refusal; — Held: (1) “due 
examination A intiuiry ” mtiant examination A 
inquiry lis to the clergyman’s knowledge of the 
Welsh* language, not as to the requirements of the 
pansli ; (2) the statut e gave an absolute discretion 
to the bishop as to the mode of asccitaining the 
requirem(*nts of ilie j)aiish ; (3) lie was not bound 
t-o liold a formal inquiry of a judicial character for 
that ]>urpose, A. thert‘ft)re, the refusal to hear the 
patron or tlie clergyman did not invalidate the 
irKpiiry whicli was lield, A the bishop was justified 
in refusing to admit or in.stituU* the elergyinfin.— 
Abkikj.wknxy (.MAuqris) v, Jj.uVni>aff (Bi».) 
(I88S), 20 Q- B. 1). 100 ; 57 E. .1. C/. B. 233 ; 58 
J.. T. 812 ; 30 W. B. 859 ; i T. 1.. li, 311. 

2346. - Necessity tor statement of particulars 
of deficiency.] —E.xktkii (Bi».) r, JIklk, No. 2150, 
ante, 

2347. - — - — .J- WiTJ.Ls r. Oxfohij (Bf.), 
No. 21S.‘», aniv, 

.J — SeCy also. No. 2357, post, 

2348. Presentation obtained by misconduct.] - 
J>emuiTer allowed (o a bill to liave a presentation 
to a living upon the next avoidance delivered up, 
charging deft, with gross misconduct in obtaining 
it, A in other respects, while a private tut/or in the 

family. -- M‘N AM AHA v. (1801), 5 Ves. 821 ; 

31 E. B. 878. 

2349. Presentee already beneficed - Joint value 
exceeding £1,000.;- -Stouik r. Wincuk.stkk (Bi*.), 
No. 2158, ante, 

2350. Failure to produce testimonial — From 
former bishop, i -Exktku (Bi».) v , JVIaushall, No, 
41, ante, 

2351. Drunkenness.] M., a elerk. being refused 
institution into a vicarage hy the bishop on tiie 
ground of drunk enue.SH. it was pioved that in 
1873 two instances of drunkenness i^ccuri'ed. No 
pi*iK>f of subsequent amendment was given, A the* 
testimonials weix* contradicted by t lie instances of 
drunkenness :■ - Held : the discivtion of tlie bishop 
ill the matter was sound, A could not be disturbed. 
-- Makhinkh V, Bath A Wells (Bp.) (1878), 12 
.1. P. 139. P. C. 

Annittuium : — Mentd. Oonloii r. Hayward 21 T. L. H. 

2l». 

2352. Presentee guilty of ritualistic offences.] ~ 

A bishop refused to institute a clerk in holy orders 
to A benefice on the grounds that he had*, wliilst 
acting as curate to a former holder of the benefice, 
habitually coimuitt4*d otlonces against (ecclesiastical 
law A failed to observe the Book of <\>mnion 
Prayer, by wearing utdawful vestments A doing 
unlawful acts in n^spect of matters of ritual when 
ofliciating in the communion service, A that h<* 
declined to undertake not to ivpeat the offences 
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in tlio futuro. Tn an action ap^ainst the bishop, in 
wliich the patron claimed a dt'claration that lie 
was entitled to lia-vo the clerk instituted : — Held : 
deft, liad aided within his discretion in ndnsinp: to 
institute the clerk nj)on the grounds stated, ^ was 
therefore* entitled to judgment. —11 kywood r. 
Manchester (18SI), 12 Q. Jk J). iol ; oH 

L. J. Q. Ik 19(i ; .■)() J.. T. 2:ki ; 82 \V. Ik odT. 
Atmotalinv ;--ConHd. (loro-Jiootli r. Main'liostcr, lip-. 
(ISrJO] 2 K. IJ. 412. 

2353. .1 — (iORE-HooTlI V. MANtllESTKH 

(Tip.), No. 1147, mile. 

2354. Necessity for statement of particulars of 
ground of refusal.; Spixot’s (’ase. No. 28 12, tinlr. 

— -.]-‘->sv*c, also. Nos, 21.‘><», 218.'), ante. 

Necessity for notice of refusal —Before time 
begins to run- - Lapse of patronage.; — See Sev\ . i . 
sub-sect. 4, A. {h), antr. 

2355. Jurisdiction of temporal court to re view - 
Measures taken by bishop in examining presentee.] 

Kxetek (Hi*.) r. 1 1 EMC (188.8), Show. Pari. (’as. 
88; Jlolt, K. Jk 808; ( oiub. 288; 1 K. It. 01 ; 
sah Hom, Hem: r. Kxeteu (Mp.), 8 \a^v. 818 ; 2 
Salk. 58!); 4 .Mod. Hep. 1.81; 2 lait. 1084 ; sah 
aoai. KxcESTEii (Hp.) r. IlKi.E, (’arth. 811, il. k. 
AumAntinus : - Reid. If. r. Caiitorliury, Arehlip. liOiuidti, 
Hp- (IS12), l.'» Easi, 117: Exelrr, lip. r. .h'liiier f’usl. 

1 ’ai»1ei lnir.\ . Ar( lil»i». (IS.'jO), 11 .Jiir. S7(5. 

2356. Power of bishop to examine presentee after 
expiry of 28 days allowed by Canon 95. | -(iohiiam 
r. kXF'ncH (Hp.), No. 2184, a air. 

2357. Effect of refusal- For insufliclency of 
learning— Subsequent promotion to same living. | — 
A clerk refused for insunicieiiey cannot- be afti'r- 
wards pi‘oiuot<*d to the saiiu* living. HkeiefokP 
HlP.'s) (’ASE (loS I), <’ro. Kliz. 27 ; 78 K. J{. 288. 
Ainiotafiun : ’ Reid. .>iai>liall r. Exeter, Hp. (iStiO), 7 

r. H. N. -s. i;.',;*,. 

A', /irntrailoa of l*rrsrataiioa, 

2358. By Crown By second presentation.! - 
\\'ai.MCH’.s Case, No. 2888, a air. 

2359. - Kitciiin r. Cai.veht (HH I ), 
Lane, 100 ; I \o K. H. 8.82. 

2360. By spiritual patron Presentee not ac- 
cepted -On ground of insufliclency of learning.; 
Anon. (1508), Keil. 151, pi. 1 ; 72 K. H. 828. 

2361. — . - Stoke v. Sykes (1027), l.;it. 181, 
2.“>8 ; 82 K. Ik 840, 872. 

. ;■ -Reid. Itotrei’H r. Iloileil (I77.'0, I* Wm. HI. 
10 :p.» ; Hetluiiij r. iirvKK ( IS'.U), :i 0. J. P. 1 -il. 

2362. By lay patron.^ Anon. (1.708), Keil. 151, 
pl. i : 72 K. ik 828. 

2363. — .j- .Stoke r. Syke- (1027). kat. 181, 
25.8 ; 82 K. Ik 810. .872. 

Annifififiitiis Folld. ilotfiTs r. Helled il77.'»), - Win, HI. 
lo.'P.i. Refd. Hetlmni r. Orejf^ L. .1. c. |*. pji. 

2364. - Before institution., - Kvans r. 
Ascoriiii (1027), I.at. 2.8.8 ; 82 K. H. 802. 

. iHUntatitniJt : Mentd. Jlerry i*. W'liite (HWPJ), O. H/iilj^. ; 
Threadjiee<0e r. Idnurii jn»74'>, Fn-eiii. K. H. ITP ; \Vf>lfer- 
f.lan r. Miieoln. ilp. A: Whitehead MTCflh 'i WHk. 17 1 ; 
K. v. Leiichton n7t>-S), Eerles. Ih-p. 17.1; .AlHlnii r. Allay 
{|h:i7). 7 Ad. A: El. ; .Jt wi'Hoii r. <i 

Slate Tr. N. S. 1. 

2365. .j Hooehs ?*. HoM.ed, No. 2000, 

a air. 

2366. By death of presentee Of Crown - Before 

Induction.] —(1) Nomination of a ma.sler b) a 
charity scdiool not subject to the general rule.'> of 
1apS4*. as in cases of presf*nlaiiori to livings. 
(2) WhcTC the jiresi*iilee of the king dies Tiefore 
induction, or the pivsenlee of a coiniiPin ]M*rs4)n 
lx*fon* iiLstitutioii, they shall again tljOlU) 

Haudwicke, C.).— A.-(i. r. Wyei.h-'te (1718), I 
Ves. Sen. 80 ; 27 E. H. 804, L. C. 

2367. Of lay patron — Before institution.] — 

A.-fi. r. WVF.MFFE, No. 2800, flair. 


2.- ADMTsaroN. 

A, By JnsiHaiion. 

2368. Obligation of bishop to institute - -Presentee 
in whom advowson vested.] AValsh r. Ijncohn 
(Hp.), No. 2272, aair. 

2369. FormaUties -Seal What seal requisite.] - 

CnHT r. St. Havid’s (Hp.), No. 1 1.8, initr. 

2370. Effect.] Anon. (1507), Keil. 88; 72 

K. Ik 250. 

2371. - Usurpation of presentation.] — 

(iIieen's Case, No. 1081, aair, 

2372. .] (1) If a stranger pivseut. 

to a. church, his clerk he adiuit-tiMl tSi instituted, 
the ehureh is full against (*very eommon pei*son ; 

t herefort*, a st*nt-eiiei* of the l^lcclesiast-ical (8., 
deelaring it void, by rt*ason of a rarrai previously 
eul(*reti, will not- reudt*r a KU])4*riust.itution by a 
common person viilitl ; but. until indut*tion tkti 
cliureli is still open to tin* King, A: his preseutet* will 
in* the lawful ineumbent. (2) A rarrai in the 
IO«-clesiast Teal Ct. is only in force for thre»‘ months. 
--- IlrTciHNS V. (iLovEii (1018), Cro. ,lac-. 108; 
70 Ik Jk 800; sah aoai, lIlTPIlAM iSt (Jl-oVEIt's 
Case, 2 Hoik lk‘|). 0. 

Anuotaiioa tfrnr'ralli/, Mentd. (Ulh'V r. Ih'st (IlitKO. 1 

Lev. lS(i. 

2373. -- .] Hrow’N r. Speni’E (1008), 

1 Keb. .580 ; 1 Sid. 108 ; 88 Ik Jk I 128. 

Annotatiov : - Mentd. Fniiice r. Al\un-s (I7H5). ii Atk. illVJ. 

2374. - Invalidity of letters of orders - 
Known to party falsely pretending to be in holy 
orders.] Ik r. Ik.Ms, No. 1800, aair. 

2375. Proof Necessity for. | riDof of miinission, 
in.stitution »V: imluction, not re(|uireil in equity. 
Although at. law they hold a. parson or vicar to 
the proof of his admisHifui, instil uiiou iVr- iiidiiet ioii, 

reading (he articles yet. w«* nevi*!* do in equity 
(/ar Crit.). W'oddcock r. SMITH (1718), Hunh. 
25 ; 145 Ik H. 5.S2. 

2376. Action for dilapidations.! In 

an ai’tion of tfi*spass broiiglit. hy a. p/irsoii agaiii.st 
the exor. of his predecessor for dilapidat if)ns, it 
was incumbent upon pltf. t-o provi? his d«‘claring 
his assent, to (lie Ai*ti<4es, tV- Ins taking the oa-ths, 
inasniucli as he wa.s (‘onqilete parson hut. in F<*b, 
last. No proof would be allowtsl t^) be offered of 
bis having taken the oaths, hut- matter of record. 
It was not. nee<'ss;ii'y to prove inst-itiit-ion Ar. induc- 
tion, the reason foi this (list inr.tiori is, that in the 
(irst uuse an Ar*!- of |•arliament. has deelared the 
clnirch to be \«dd, where thi-se ci'i'einonies are not- 
performed, in the other not. lOven this is not 
ni‘(M ',sary to Ik* proved wheic the p/u-son has lieen 
in for several years. At 1-his is the const-ant. pr/ict-ice 
in the Kxehe/pier {far Crit.). I’lTKEliN v. Ik.Ms 
C728), I Harn. K. H. .8HI ; 81 Ik Ik 285. 

2377. Sufficiency of Blank for patron's 
name., Where a blank is left in tiu* regiKt.<‘r of an 
institution or collatifiii for the patron’s name, 
parol evidenn* of common report/ U) pnive who 
was the patrrjn is fidmissihle. Meath (Hi».) r. 
HelfieM) (f.<mi>) (1718). 1 Wils. 215; 85 Ik Jk 
581. 

Aniutl*itnnt : Refd. K. »•. ErlKwell (17110). :i Ti-riii Hej.. 707. 

2378. When restrained Pendente llte -Suit to 
Impeach conveyance of advowson.] f)ri the 
principle* of prob*ctiiig properly pending Ut-igation, 
the rt, will, in a suit to inipeach a conveyance of 
an udvowsem, rcutruiri tlic institution of a clerk, 
even 0.4 againftt a deft, claiming to be a purciiaaer 
for \aliiable consideration w'itboui notice ijn<ier it. 
- (iiiEENHiADE r. Hake (185.8), 17 Ileav. ^502; 
51 iO. Ik 11211; suhsrf/urnt procredhifjH (185.»), 20 
Jleav. 281. 
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Sect. 0. — Mode of fillvttg heneficea: Sub-sect. 2, B. 
<fer C, ; ouh-secU. 3 <fc 4. _ Sect* 7 ; Stib-secL 1.] 

B, By ColMion, 

2379. Effect— On right of patron to present.] — 

Cjiiken’r Cario, No. 3034, anf 4 *. 

2880. After inhibition by archbishop.] — 

(J ) 111 a licencio to a parson with cure of souls to 
acci!j>t of anot her benefice “ modo sit. infra ” ten 
miles of tlie former, the words “ modo ail injra ** 
sliall not be taken as a condition ho as to make 
the first br?nefice void on the taking of the second. 
(2) (M. : if a collating by a bishop during the 
archbisliop's visitation, & aftor his inhibition, be 
good .-“-Dodson v, Lynn (1037), Cro. Car. 476; 
70 K. 11. 1011 ; snh yiom. Dodson v, (jI.yn, W. Jo. 
304. 

(\ By Licence, 

2381. Effect - Invalidity of letters of orders — 
Known to party falsely pretending to be In holy 
orders.] --K. v, Krxis, No. 1800. anic. 


SUH-KKl.T. 3. iNDlJtrj'lON. 

2382. By whom performed — Clerk not resident 
within archdeaconry^- General mandate to clergy 
within archdeaconry.) — If an archdeacon make a 
general mandat for f4i<' induction of a parson, 
vi/., nnlrers. prrmnis vicariiM clericia litcralia 
infrt tfrchcd\ucot\*ti, meum xdAcunqne conMiiui,^ ^ 
if a ministt^r or a prea«jh<»r wl. » is not resident 
within that areluh'mutnry, makes the induction, 
yet it is good {per ( ■nit.).- -D kan’h CUbk (IhOO), 
Noy, 134 ; 71 K. II. 1007. 

; » Reid. Wt>eIIcy n. ItebliiNon (lfl7S), Tn'cm. 

K. D. 

2383. Mandate -Accession of new bishop before 
execution of mandate Whether mandate revoked.] 

-(I) Indiietion by virtue of a mandate, granted 
by tht; guardian of tla> spiritualties, & (executed 
after Die consis'rution of a ia*w bishop, is not 
void. 

(2) formalities of indiicd ion are not examinable 
in the Temporal (3s. Wooujsy r. Kobinhon 
(D i7S), hViem. K. D. 467, 403 ; 80 E. II. 341, 
340 ; ftnh nom, IIobinron v. Woolly, 3 Keb. 
821 ; T. Jo. 7S ; 2 Ix'V. 100 ; I Vent. 310, Ex. (?h. 
AntuMiim -UcHcmUy, Mentd. I*1 i111i>h r. Bury (JG94), 

•Skill. 447. 

2384* Effect.]- An annuity granUsl by a pre- 
btuidary afl4*r admission A' institution, A before 
indiietion is n(»t gooil f^> idiarge the prebend. 

Tin* grant- was not- ^od to bind the successor, 
becausti it was made befoiv induction, at wliicb 
tiiiu* it- wiis not a good grant, for the successor 
shall not- b<' bound Init in i^espeet that the grant 
W’as good to clnu*gt^ the pivbend, A the pre- 
bendary could iM»t charge it befon* he w'os inducted, 
liccause tla^ induction makes him to have the 
actual possession of the pi'chtuid, A to have the 
fri'chold in detni of the possc^ssions thereof, for 
ln»for(' indiietion he has not the freidiold either in 
d(*ed or in hnv. But the collation A- induction 
makes him, as well as it makes a parson or vicar, 
to liavo tile cure of souls, & it enables them to 
administer the sacraments to the parishioners, 
& to perform all divine ser\dce. So that he is a 
prebiuidary or parson to such purjiose, but yet 
a prelieiidar>' cannot lawfully have seisin of the 
house, ^lebe, or tithes, in our law before his 
installation, nor the parson liefore his induction, 
& the installation is to Ih> done to the prebendary 
by the dean A chapter, A the induction to the 
parson or vicar by the archdeacon (;>cr CJun.), 


Whereby it appears, that without induction, 
which is a corporal possession, he who is admitted 
A instituted is not parson ; so that from hence it 
is to be observed, that no possession can be had 
before induction, A without possession contirma- 
tion is worth'notliing (per Cub.). — Hare v, Bickley 
(1577), 2 Plowd. 520 ; 75 E. R. 778. 

I Annotaiityna : — Retd. Rawlluflon v. Green (1617), Poph. 127 ; 

I Robinson v. Woolly (1677), 3 Keb. 821. 

2385. .] — The first clerk being inducted 

' could not be removed by law, for the presentation 
! is under the Great S(*al A by the King in law being 

: in his name, A there is no difference in the form 
I when it is for the King or for tlie Chancellor, 

■ saving that for the most part the one is mandates 
A the other is roganica (per Cuii.). — Lord Chan- 
cellor’s Cahk (1(511), Ilob. 214 ; 80 E. R. 360. 

2386. .] -Hutcuin.s v. Gloveu, No. 2372, 

ante, 

2387. .] — Brown v, Spence (1603), 1 Lev. 

101 ; 1 Keb. 690 ; 1 Sid. 163 ; 83 E. R. 318. 

, Annotation : — Mentd. Franco v, Alvarcs (1746), 3 Atk. 342. 

2388. Incumbent presented under mistake.] 

— Peune V, Oldfield (1680), 2 Cas. in Ch. 19, 

, 31 ; 22 E. R. 826, 832. 

2389. On grant of advowson after institu- 

' tion to second living.] — L incoln (Bp.) v, Wolfer- 
' STAN, No. 2058, ante, 

, 2390. On right to maintain trespass — In 

: respect of glebe —Before actual possession taken.] — 

' (1 ) By his induction Die parson is put in possession 
: of a part for tlie wliolo, A may maintain an action 
for a trespass on tlie glebe land, altlioiigh he has 
’ not taken actual possession of it. 

(2) A parson who resigns liis living is not 
entitled to emblements. — Bulwer v, Bulwer 
(1819), 2 B. A Aid. 470 ; 106 E. R. 437. 

: Amuitaiotu : -Aa to (2) Refd. Duvis r. Kytoii (1S3(I), 7 Bliitr. 

154. 

On right to sue for tithes.]— AVr 

No. 3.396, poai, 

2391. .]- Bliss v. Woods, No. 466, aide. 

.] — SeCi also. No. 3396, post, 

2392. Proof — Necessity for.!--AVooDCOCK r 
Smith, No. 2376, ante, 

I 2393. .|— 1*ITKERN V, Ellis, No. 2376, 

, ante, 

2394. - - Sufficiency of — Possession for several 
years.) -(1) Fifteen yeai's’ possession of a benefice 

! is prinw facie evidence of a regular induction A 
of reading the Thiily-Niiio ^Vrticles. 

(2) Payment of tithes by deft., a parishioner, 
is jtrhtut facie evidence against liim of the rector’s 
title.— C hapman v. Beard (1797), 3 Anst. 942 ; 
146 E. II. 1088. 

2395. Obstruction -Remedies against — Writ de 
vi lalea reraovenda - Injunction.] — B oult v . 
Blunt (1560), (’ary, 51 ; 21 E. R. 27. 

2396. .] — The issuing of 

the writ de vi Uiica renwvenda from the common 
law side of the (3:. of (3i. in England has fallen into 
desuetude, as the same relief can be given by 
injunction in a ease of obstruction to the induction 
of a party to a benefice, to restrain all interference 
therewith. — /•-> p. Jenkins (1868), 1^. 2 P. C. 

268 ; 5 Moo. P. C. C. N. S. 351 ; 38 L. J. P. C. 
0 ; 19 L, T. 5S3 ; 17 W'. R. 502 ; 16 E. R. 547. 
P. O. 


Suii-sECT. 4. — Rkadino of and Assent to 
Thirty-Nine Articles. 

2397. At what place — Entry into church un- 
lawfully obstructed — Porch.] — Reading the Articles 
in the porch of a chapel of ease is well enough, 
where he is kept out of the cliurch A chapel. — 
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Brown v. Spence (1003). 1 I.pv. 101 ; 1 Kob. 
590 ; 1 Sid. 103 ; 83 E. R. 318. 

AMtotaiian : — Mentd. Franco v. Alvaros (1746), 3 Atk. 34*J. 

2398. Sufficiency — Must be done sincerely.] — 
The assent to the Thii*ty-Nine Articles must V»c 
unfeigned. — Smith r. (Iiaukk (liV.M), (Vo. Kliz. 
252 ; 78 E. R. 507. 

2899. Proof — Necessity for.j -Wooixock r. 
Smith, No. 2375, ante. 

2400. When presumed.] — Monkk r. Rut- 

LER (1014), 1 Roll. Rep. 83 ; 81 E. R. 344. 
Annointiona -PoUd. rowol r. Mllbaiik (1772), 2 Win. Pl. 

Hdl. Reid. Williams v. Knst. India C'o. (li<02), 3 Fast, 
192; R. r. Hawkins (ISOS), 10 Kast. 211; Pnarco r. 
Wlmlo (1S26), 7 Dow. Sc liy. K. H. f»12 ; Hcysliam r. 
ForsU-r (1829). Man. & liy. K. R. 277. 

2401. Incumbent recently appointed.) 

— PiTKEKN r. Ellis, No. 2370, ante. 

2402. -.] — J’owEL r. Milhank, No. 

1808, ante. 

2403. — Possession for several years.) -- 

Chapaian V, Beaud, No. 2301, anit\ 

2404. ElTeot of failure to read Articles Avoid- 
ance of beneflce.) —If an incumbent neglect to 
read the Thirty-Nine Aiticles within two moniliH 
after liis induction, pursuant to 13 JOli/.., e. 12, 
the benelice hocoines (hereby voitl, without^ 
senUnco of dt'privation.- CiUEE.n’s t?Asic, No. h>3 1, 
ante. 

2406. Necessity for notice to patron. | 

— (1) Upon acceptance of a second benefice with 
cure, the iiatron of the first iMfiudice may luesent 
to it, he the valu<‘ what it may. 

(2) Hut laps<* shall not incur ugniiist liiui witlioui 
notici*, unless the ilivt benefice be of f lu* valu<j of 1*8. 

(3) Acceptance of a second bcnclice is void 
{ih initio by not subscribing, & smrli acc(‘])tamr<*, 
tiierefore, will not vacate tJio first. 

(I) lx)KS of the si'cond benefice i>y not r(>ading 
the AHicle.s does not restore tlie incumbent- to the 
first wJiicli he Imd forfeifed. — Sjifte v. JIUiDON 
(l(i72), hVeem. K. B. 25, 51 ; Vmigli. 1211; 80 
K. It. 22, 10. 

AioitilnlU.u In (1) Refd. Welfi istiiu r. Liiirolti, Up. 

(1763), 2 Wils. 171. 

2407. Second beneOco Whether In- 

cumbent restored to first benefice. Sui te r. 
ihoDoN, No. 2400, ante. 


Sect. 7. -PLURALITIES. 

Si’R-.sECT. J. — IJor.iHNo (lE Two Beneiti kh 
T oormiEK. 

2408. What amounts to —Admission & institu- 
tion to benefice — No Induction.] — Agau r. I*eteic- 
HOROUon & Denn (Br.) (15.53), Moore, K. B. 12 ; 
72 E. R. 400. 

Induction generally, hcc Sect. 0, sub-.sect. 3, 
ante, 

2409. Beneflce held in medietles One clerk 

holding both.] — If two parsons of one cliurcli havr? 
each an entire cure, ^ one is present^-d to both 
cures, it is a plurality. — A non. (1594), Oo. Kliz. 
351 ; 78 K. R. 590. 

2410. Clerk rector of united beneflce.] -A 

clergyman, w’ho liad for many years down io 
shortly before his death been rector of K., by ins 
will bequeathed £1 ,000 “ as an augmentation fund 
for that benefice ppon condition that tlie beneflc«j 
or rectory never be field in plurality by any neigh- 
bouring clergyman.” Stotw toward.s the union 


! of the rectory of K. with a neighbouring rectory 
Ac vicai’agc were commenced by the bishop of tho 
diotvse in the year ]>i’eceding testator’s death & 
subsequently, in the year of his decease, the roctorjr 
of 31. with the vicarage of S. the rt'ctory of Iv. 
were united into one henelici* for eccle.siastical 
inirposos, the doff, incumbenl of M.-cum-S. being 
])ivsente(l to the rectory of X. If vld: testator 

iiaving us«'d ” plurality ” wliieh Wiis a technical 
exiu’i‘Hsion involving the holding of a benefice 
by some clei*gymau who at the muuo time holds 
one or inon* other benefices, the rector of the one 
united parish or hiMudii^e w'as not holding in 
plurality, A the evi‘iit contemplated by the 
condition of di'feasance had nof» aHsc'ii.-— 
Mac'NAMAUA, llEvvirr r. .Iean.s (IlMl). 101 L. T. 
77J ; 65 Sol. .lo. 100. 

2411. When permissible -Yearly value not ex- 
ceeding specified amount -Computation of value.] 

— The clausi* in 21 Hen. 8, c. 13, s. 0, “ of the yearly 
value of t*S,” means the real valia*, not tho raUi 
in the King’s hooks. —B ono v. Tutcket (1001), 
Oro. Kliz. 853 ; 7S E. B. 1070 ; sub nom. Benk v. 
'riiu'KET, Noy, JIS. 

Svvy nou\ l*luralilies Amendment Act, 1885 
'c. 51), H. 14. 

- By licence or dispensation.) Sev No. 2205, 
ante. Nos. 2113 2417, po-sL 

2412. Dispensation from Who may grant - 
Crown.]— Jb)LLANo’K (!ase, No. 2205, ante. 

2413. At what time dispensation may bo 

granted— Whether after induction to second living.) 
— (1) If a parson having a henellee wit h c ure of ilie 
value of £S, etc. acciqds auofJier Ix^tu'llce wif4i 
cure, is iusf.itufed, Hk' firet heiieil<;e is void hy 
the institution, but tlie patron, alf hotigh he iriav 
take nolice if he will, is not hound so to do till 
after induel ion : aft er induction he must take 
notice at his peril. 

(2) A dispimsation affi*!' institution, Imt before 
induction, is f>oo iat(‘. 

(3) If a person is pri'si'iibsl, admific'd, aS:. insti- 
tuti'd to a lieiieflee with cure alxive fin* value of £K, 
A’, afterwards A- b»*for<» indiK'tion t-o the first., lie 
accejits allot luT iiemdice wit h cure A. is inducted, 
tin; first is void. - Dioiiy’.s (Jase (1599), 4 (*o. 
Ifep. 78 1); .lenk. 273; 7(1 E. It. 1951 ; nnh nom. 
Ifoiu.NH r. (iEititAun A 1 *i:in<*e, M(>or<*, K. B. 434 ; 
Hob nom. JbmiN's v. Bkince, (jiouhlsh. J92. 
AinntInlionM : -AHlnd) Contd. AIhLmi r. AMity (1837), 7 AU. 

El. 289. Reid. II. r. (;iuit4M liury. AnUilip. ( 1633), Ci-u. 
('Ml. 3.’) I ; R. r. l,oniloii. Jip. Sc. Haldcock (1638). W. .lo. 

1 Ml ; WMirerKtUM r. I.iiicolii, Up. 8: WliiUilioud (1763), 

2 WIU. 17 1. .In In (2) Refd. Coir Sc (ilovnr v. (‘ovi*iii,ry 
.V l.iclilirhl. np. (1616), lloh. 110. AHtn<:i)VLBtd. Hctham 
r. iiniCK (iH.lt;, 10 lilriK. 3.'i2. tlviurnllu, Mentd. I'ylniH 
r. Alitfonl (167 1), 3 lO li. 338 ; Walrot v. Hotllolil (18.01), 

2 Er|. Ilrp. 7.08. 

2414. - - ,|- - B. V. JiONOoN (Bp.) & 

Bai./mock (1938), W. Jo. 404 ; 82 E. R. 2IJ. 
AnuolitlijniH : Conid. AlnUoi V. At liiy (18.‘J7), 7 Ad. Si. El. 

2*^9. Mentd. TiiompHon v. Lcafli (1097), 1 Ld. Rayni. 313. 

2415. - Construction of dispensation — 
** Mode sit Infra.”! -Dodson v. Lynn, No. 2380, 

ante. 

2416. Whether distance material factor.) — 

On «'L dispensation to hold two livings, tiie distance, 
by .he t(*rnporal law, is iminabdial. - It. v. LiTOii- 
KiKLD (Bp.) (1775), 2 Wm. BI. 998 ; 96 E. it. 571. 

2417. Effect.) ' Binson’h (;ahe (1928), Hot. 
125 ; 121 E. B. 395. 

Atifnlatinn : R«ld. AIhIom r. AMuy (1837). 7 I.. J. Ex. ;j»2. 

2418. Effect —Avoidance of first beneflce.) — 

W here a pars^m, having one benefice of £8 yearly 


PART V. SECT. 7, SUB-SECT. 1. 

s. Whai anumnUt tir—Victur-rhoral.] 
-A \inar-choral, by accepting a 


beiiefift- wlUi ciin* of kouIh, tUf'i not 
, thereby hold bi*nehreH In plurality ; 
’ Sc Buch oflhMi of vieur-choral 1 h not 


thendiy vH/*a(ed. - 8lfAW r. Woods 
(IH.A.O), .'i 1. O. L. II. 156; 7 Ir. Jur. 
36:».~ IR. 
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Sect^. -^Pluralities : Sulfsects. 1 <fc2.] 
vnJucT though charged at £0 only for first fruits 
& tenths, is inducted into a stTond bemdicc, it 
vacates th<j foniier, of sucli avoidancti the 
Ordinary is not bound to giv<5 the patron notice , 
before a lapse can incur ; noi% if void for refusid ! 
lo pay the tenths.- Anon. (1505), 2 Dyer, 237 a ; ! 
73 E, U. 524. 

2419. .] — Holland’s Cask, No. 2205, 

ante. 

2420. .| - Dtoiiy’s Casp:, No. 2113, 

mile, 

2421. .|- (I) The King’s suceessor 

may present to a bemdlce upon a lapscj to his 
predecessor. j 

(2) If an incumbent accept a plurality, the ' 
church becomt'S void by 21 Jhm. 8, e. 13, & the 
IMitron ought to i»i'esent witliin 0 months after Die 
avoidance, whic;h lie may do without sentence of 
deprivation, for he is bound to take iiotici* of this 
avoidance at his ]H*ril ; but neither the int<u*est 
of the patrem or thc^ King shall be diseharg(‘d by a 
general pardon. -11. r. (’antkuiujhy (Ancimi*.) 
(1031), Vvo. (.Vir. 351 ; Het. 121 ; 70 E. K. 010; 
NUh fiom. It. V. IhiiKHT, W. .lo. 331. 

Anmttatiims : -CODSd. AU^tou r. Af luy (I s:i7 ). 7 A«l. & Kl. 

Retd. Wolfersluii r. Lhioolii, It]). A: \Vliil,elieu(l 

(I7«:D, U WilH. 17 1. 

2422. Whether value of benefice 

material. I K. r. Londo.n (He.) A Halixock 
(1038), W. .lo. 10 1 ; 82 E. U. 211. 

^tnmdutionH : Refd. Alshiii r. Atlny (ls:{7), 7 A<1. Ar Kl. 

2S!). Meutd. Tli<>iii|i<.oii r. Lnicli (lft!l7L I Lfl. Oiiyiii. 

2423. .{ Aitk i.kv r. IIkuk- 
FolM> (Hl».), No. 2157, anir. 

2424. - .] WJiere I be patron of 

a n‘et>ory, who is also Hie ineiiiiibeiil , aeec*pfs A: 
is indiKled int-o a seeoiul bene(ie(> with eun* of 
souls, the 0rs(. becoiiii^s wholly vacant, whellier 
aboV4* or below the value of £8 in the King’s books. 
tV. the sueei'ssor lo llie lii-sl is (entitled to the tithi's 
from the lime Jiis predeee.ssor has accept ed the 
second. Hktiiam r. (im-ioo (18,31), 10 Jliiig. 3.52 ; 

<1 Moo. cV S. 230; 3 L. .1. d. I*. 121 ; 131 E. H. 
010. 

Retd. Alston r. Alln> (IS:I7). 7 Ail. A Kl. -JS!). 

2425. - .j - SjirTK r. IIiodon, No. 2100, 

tnitr, 

2426. - - King’s extraordinary chaplain.] 

(1) If one of the King's extraordinary ehajdaiiis 
has a beiieliei* with cure of souls of tnort' than £S 
a year value, A the King ]>rc*seii(s him to anotlu*!' 
of that description, upi»n his induction thereto the 
former becomes void. 

(2) The King’s chaplain t'xtratn-dinary is not 
eajiable of a plurality within 21 lien. S, e. 13. 
llitoWN r. Mroci (1702), 2 Ed. Kaviii. 701 ; JJolt, 
K. H. 137 ; 1 Salk. Kil ; 02 E. H. 2.S. 

2427. •! Lincoln (Hr.) r. Wolkku- 

.sT.\N, No. 20.58, (tHlv, 

2428. ~ - - Whether second beneflee appro- 

priate.]- H a clerk, having a benellee with cure of 
souls, Likes aiiotlux* beiu'lice with cure of souls 
of the valiio of £8, he theivby vacates the fiirmer. 
\VheiH‘ an Act of I’arliament eivates a new jiarish 
chuirh iV iveti^ry. A: directs that the bishop shall 
confer a et*rtain preheiul on the rector. A: that the 
]>ivbend sliall remain united annexed to the 
ivctory for ever, this is not sueh an appropriation 
of the ivctory to the prf.*lHmd as makes it an 
nppiopriate benellee within 21 Hen. S, e. 13, s. 31, 
A:, tonnble with another benetlee having cui\* of 
souls. — H haz 1 ‘:n-Nosk (.’ollki'.k r. Salisiu’hy (Hr.) 
(1813), 4 Taunt. 831 ; 128 E. H. 558. 

2429 . - Ai.s*ix>n r, Atlay, No, 2050, 

ante. 


2430. First beneflee perpetual curacy.] 

— A clerk in holy orders being in possession of a 
perpetmU curacy with cure of souls, augmented 
by the. govemoi*s of Queen Anne’s Bounty , A:, 
liaving, without dispensation, been instituted A: 
inductt‘d into another bcnofico with cure of souls : 
— Held : lie had forfeited the former, which 

would bo declared void.- Burdeu v, Mavou 
( 1848), 1 Kob. Eccl. 011 ; 0 Notes of dtises, I 
103 E. K. 1154. 

AnmAation : — Reid. Martin r. iMuckonochie, Fluiiiunk n 

.SliiiiKSdU (iSCiS), 1.1. U. 2 A. it K. 1 10. 

2431. New parish — Construction of 

Act creating new parish.] - The first count of a 
declarati(jn st^ated that pltf. was rector of pai’ish 
A., & a.s such rector entitled to certain fees lor 
churchings & i*egistration of baptisms. Tliat an 
order in council was made erecting a district cliapel 
within the parish, wdiich dii*ecled that two-thirds 
of th(? fees arising fi’om the solemnisation of 
marriages, churchings, bapti.sms A: burials in the 
eluiiiel sliould during tlie incumbency of ])ltf. 
belong A^ be ]»aid lo jiltf., A^ the residue L) the 
minister of the district, chapel. Tliat deft, was 
appointed minister of the district chapel, A: by 
reiLHon tliereof btMJaiiK^ the jiroper ])erson to 
solemnise maniuges, c*te., in the cliapel, ^ to 
receive the fees accruing in respisct tliereof ; that 
it thereby became the duly of tJeft. to Jeec*ive 
such fees A: to pay to pltf. as such rector two- 
thirds thereof; tliat in eonsiderati<m of the 
jireiiiises, A that- ]»Itf. at tlie reijuest of di’ft. had 
permitted deft, to receivi* the fees, deft, promised 
t(» receive all fe<*s A:, jiay over two-thirds to pltf. 
Avemieiil, that marriages, etc., had been solemnised 
within the I'liapel by (left., A^ that fees became due 
in respect thereof which dt‘fi. could A: might have 
rt'ceived. BreaeJi, that deft, wrongfully negleeled 
to rt*eeive such f<M*s, etc.. A: had not jiaiil two- 
thirds tliereof to pltf. Tlie .s(*eon(l count was for 
iiioui‘y liad A:, reet^ived. J)eft. jileaded ntm 
assuwjtsil ; that ])ltf. was not the rector of tlict 
parish A., A:, also, that lie had aecei»led another 
living of \V., whereby tlx* b<‘n<*fice of A. lieeame 
void. The evidemee was that i»ltf. w.is duly 
instiluti‘d ik inducted to the reelury of A. in 18 111, 
A: liad ev(‘r since aetefi as such, no otJiei' person 
having betui present eil thereto by the patron. 
Tlie living of A. was not rated in the king's books, 
A: was ere;ited by an Aet wliieh expre.ssly pro- 
hibited it from iieing held in rounnendant. In 
1820 pltf. accepted tb<* living of W. TJie distriet 
chapel mentioned in the declaration was tiuly 
erected within the parish of A., A: the order in 
council stated in tlu; declaration w.as niaile on 
June 20, 1843. In 1812 d<'ft. was (inly aiipointed 
minisLT of the district chaiH*!. At the lime of the 
making the <»ider in council thc?-e were ei*rt;iin 
accustoiiUHl fees payable in jeirish A., in respect 
of marriages, churchings, ba]disms, etc. Deft, 
had received the fees for marriages, but had never 
iveeived any fees in respect of baptisms ov ehurcli- 
iiigs : -Jitid : (1) no duty was imposed on deft, 

to receive tlie fees for i-bureliings lY baptisms for 
the juirpose of paying two-tbircls over ♦<» pltf., A 
the lirsl count was not proved ; (2) the title of 

pltf. to the rectory of A. was not absolutely avoid<*d 
by bis acceptiuice of >V., A he wiis, thertdore, 
entitlcil under the second count to recover two- 
thirtls of the fees for marriages aetiuilly received 
by deft. - Kind r. Alston (1818), 12 Q. B. 971 ; 
18 L. .]. Q. B. 59 ; 12 L. T. O. S. 211 ; 13 Jur. 
297 ; lUl E. H. 1131 ; sub nom. H. r. Alston, 
C'ripp’s Ohurt'h (’ases, 179. 

Anmiiation As tn il) Distd. IlolH'rts r. Aultoii (L''j7), 2 
H. N. 1.12. 
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Part V. —Clergy. 


2432. Incumbent presenting himself 

to district church within parish.]— Storik r. Win- 
( IIKSTETI (Bp.), 21 . 5 S, aulc. 


Sun-SECT. 2 . — Union of Benepk es. 

See, 7i0UJ, Union of Benoflces Moa.siirt‘, 

No. 3. 

2433. At common law — 'Who may unite — Bishop 
— With assent of patrons.]— T'wo cIuiio1k*s whose 
revenues are not sulTicient to inaintaiii tljoir 
respective cliai'gcs may b(» united consolidated 
by the ordinary, 'with tlu; assent of the patrons, 
if it be afterwards confirmed by the Kinp, lliou^rh 
their value be above per annum. — Austyn t. 
Twynb (1500), Cro. Kliz. 500 ; 7S K. B. 750. 
AniwtaiUm : — -Reid. Kryiidldsoii r. lUakc* (H>a7), 1 Lil. 

Itaym. 192. 

2434. - ; .] -The Bishoj) of 

N., within wliicli dioc^ese were the i>erpet.ual 
curacy of W. & the lectory of (7., addrc'ssiul an 
in.strument to !>., tlie p(»rj)f‘tuiil curate of W., 
under tlie episcopal seal, setting fortJi that he, the 
bishop, did, by these iiresents, “ unite, annex & 
incorporate the afon^said rectory of ()., with all 
its rights, mcmbei's At ai)]>urtenances, to tV witJi 
the aforesaid j)erpetual curaciy of W., during your 
incumbency of same*, At so long as you shall 
be perpetual curate there, At no long<*r, by f)ur 
ordinary autliority, A: as much as in us lies. At the 
laws At statutes of thi.s realm do jiermif., A: not 
otherwise ; so that you the aforesaid rectory of (J. 
witli the aforesaid per[»etual curacy of \\\ may, as 
OIK' benefice, so long as you are ])er])<*tual curat-ii 
of the said i)erpetual <*uracy of ^V., relaiii. At the 
fruits,” etc., “of both the SJiid benefices, tiie 
biirdi'us A: charges due on sairu' being by you 
sustained, i'(!ceive, convert A: ajijily to your own 
us(', freely A: lawfully, any eccle.sia.stical ordinanci' 
to the contrary notwithstanding. IVovided, 
nevertheless, that you have A: keep a sulTicient 
<urat(*, licens(*tl A: approved by our ordinary 
authoi*ity, to instruct A teach the people; of the 
]>ari.sh in wliicli you shall not reshie ; A: provide.d 
also that, if you shall at any time her<;aft<*r be 
collated or instituted to any otlad* benelie-i* wliat- 
.soejver, that then our union shall la* null A void 
to all intents A: purpose.s in tlm law, as if same* 
liad never been granted ” : Ilrltf : (I) assuming 
that tlie bisho[) iiad jK)W«*r to unite the two 
beueliccs into one without the assent- of the Urtovn, 
chapter or patron, the instrument, on the whole, 
did not show an intention to etrect such a union, 
A:, tJierefore, \V. A: tk being fifty miles from each 
other, J)., while re.sident at (k, was non-n-sitlent 
at W., within Pluralities Act, 1H3.S (c. JOb;, A 
the bishop might, under sect. S3, wJiile I), was 
iveeiviiig the profits of both livings, ajipoint a 
stipend to the curate of \V., A enforce the* jiaymeiit. 
by monition A sequest ration of W. ; (2) the fact 
of non-payment of the salary must, after the 
summons A Kt.*questration, he assumed hav<; 
been duly proved befon* tlu; bishop, A it could 
not be object'd that I), had not due iK*tice of all 
the facts ; (3) in an action for money hu<l A re- 
<*eived, brought by D. again.st the sequestrator 
for the pur]>ose of* impeacdiing the s«.*questr.ation, 
I>. could not insist that he liad vacated the henelice 
of \V. by adopting that of <k, iiKi«mu< h as his 
right of action depended ujion hi.s Ix-ing incumbent 
of \V. — Daniel r. Mouton (1850), 1« tb Jt. J9H; 
20 L. J. Q. B. 08; 10 L. T. O. S. 322; 15 J. P. 
40 ; 15 Jur. 009 ; 117 E. K. 851. 

Annoiaiu/riM : — Am to (l)R«fd. Ilobliison r. PriMtol Ils.'i'J), 22 

L. J. P. 21 ; f. Durham ri>i52h 40 L. T. Ki. 


2435. What amounts to.] —Daniel v. 

Morton, No. 2431, ante. 

2436 Evidence of— Long usage.] -In 1593 

the parish church of K., a ivcl-ory, haying bccoino 
ruinous, the parishiotu'rs of the adjoining parish 
of W., a ]>erpetual curacy, cnl-«*rtHl iiit-o an agriM^- 
ment uiult'i* which the parishioners of K. were 
ailmitted to the usi* of their chuirh A to the bcnellt 
of all usual eci'h'siastical olTIccs, which w<*rt» tla'iice- 
forward iierformed by the incumbi'uts for the time 
being of \V. for the parish ioiu'rs of bot h parislu's. 
From U»05 onwards tliere was no separat-t^ lire- 
sentation to the henelice cd’ K. hut. no formal 
union of the livings of \V. A. K. was made, although 
the Jiolders for tlu* tiuu* ht'ing »>f the living of \V. 
were cib-d, A made ollicial n*turns. A- paid charges, 
as rectors of l\. In ISll tlu* 'ritlie (Nunrs. 
awarded a lithe rcnii’hargt; in rt‘spcct- of laiuls at 
K., which flu*n wcri*, A had siiuu* rciuaincti, l-he 
property of dcfls. A their |m*decessors in title, 
'riie liolih*!' of tlu* heiu*lice of \V. claimed the lithe 
reiitcliarge upon tlu* ground that- then; luul l)(*en 
a union of his henelict; with that of K., A that the 
prolit-s of the latb*r henelice lu'longed to the 
holder of the unit<*<l h4*iu*liees : ' Held : (I) there 
had h(*en no legal or elh'ct-ual unitui upon which 
the claim couhi lu* foutuh'd ; (2) no receipt of the 
titlu* r(*iitc!iarge hy pltfs. or t-lu*ir pn‘<li‘4a*ssors in 
title^;ould Im* sliown, A (lefts. wi*re, tlu*refore, not 
liahU* t-o account . 

KSenihle : Titlu; Act, IS32 (c. 190), limiting t he. 
Um<; for rc'covcry of tithes, would not- lia.v«* 
opcratt‘d t-o bar the (rlaim.- A.-(J. v. DUHIIAM 
(Earl) {1SS2), 10 L. T. 10. 

2437. - .| Applt-. was t he owner 

of the titlu* rent charge ill two civil parishes Ijy 
virtue of his being the iiuMinibeiit of a cliun’li in 
each jiarisli. lie chiinied that- lu* was the ineiim- 
hent of two separati* lienelices, so that, if Ih/il. was 
(lu* <!ast!, Ji(* was (‘ut-itled to exeniption from tlu* 
p(K»r rate on the titlu* rent cha.rge, inasmuch as his 
total income from each parish was below tlu; 
limit ri\(*d bv I’lcclesiast ieal 'Pit he Peiitcharge 
Pates Act, 1020 (c. 22), s. I. On complaints for 
the rates tlu* (‘vidence showed (hat. Ironi v(*ry 
early limes the two livings had never be«‘n sepa- 
rately (uuupied. 'I'lie jus(ic4.‘s li(‘Id (hat tlu* two 
civil jiarishes Wer4‘ j)ar( of oru; b(*nelice, A- th(*y 
ordcr(‘d distress warrants t(» lu* issiusl : II rid : 
there was evidence on wliich (lu; Jiist-ices could 
liiul that applt. was the occupant, of one lu'lielita; 
A not two heiielic.es. A- (heir decisum must Ik; 
allirmed. Pmuiontku r. Uainddn Ovkksekks 
( 1022), 127 L. T. 555 ; SO .1. P. 101 ; 20 U. O. It. 
511, l». (k 

2438. Effect Whether union of parishes.] At 

common law tlu*re might- lx; a union, hut that- was 
only of churches, A but as an ajipropriat ion of 
oru- rectorv b» aiudber, but still the parishes were 
JiMiru l (lioi/r, (k.J.). IlARMANr. ItKNKW ( 1 0JI5), 

1 Salk. 015; 3 Salk. HO ; 01 E. It. 153, 710; Hot) 
Hoin. M ORMAN V. Dennk, Holt, Iv. B. 522; 12 
Mod. Itiq). H2; md) tmm. St. Switjiin’s l•ARI-slI 
Ca.si:, Bolt, K. B. 130 ; Skin. 5HH, Olti. 

.innotnfitjiiM : Reid. Ifarlt y r. IV.ok (Ih.'l.p, II lllug. 72S ; 

ICohiiiHna r. Jlri.*i1el J9 L. T. O. S. 2.'I0. 

2439. Constitutes one benefice.! -Vyhen* 

1 hree jiarish churches hav(; heijri unibxl by 22 Car. 2, 
c. 1 1, the benetic(; may Iw* d»*Hcribed in jileading as 
oil** r*‘cU)ry.- \ViL.“»o.N v. V'an Mij.dkht (ISOlh 2 
Bf,H. A P. 301 ; 120 E. It. 1340. 

2449. Whether union of districts for rating.] 

- 'I'be incumbent of two beuelices which had b<!fin 
united '■ for ecclesiimiical puriioses only ” by order 
in council under Pluralities Act, 1838 (e,. lOOj, 
h. 10, claimed relief in respect of rales under 
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Ecclesiastical Law. 


Sect, 7, — PluralUiea: Siib^/tect. 2. Sect, 8: Sub- 

1, 2 d: B, (a) dc (&).] 

Ecclesiastical Tithe Bentcharge Hates Act, 1920 
(c. 22), s. 1 (2). The income o£ e^h benefice 
separately was under £t300 ; the combined income 
was bcitween £300 & £500. Tlie justices were of 
opinion that the combined income must be treated 
as one for tiio purpose of rating, & made an order 
for iiayment of one-half the amount of the rates 
wliich would, but for the Act, have been payable 
by the incumbent : — Held : (1 ) the benefices 
having been united “ for ecclesiastical purposes 
only” under Pluralities Act, 1838 (c. 106), s. 10, 
the jiroviso to that sect, applied ; (2) such united 
benefices were not a “ district formed for ecclesi- 
astical purposes by viHue of statutory authority ” 
within 3Mthe Kentcharge llatcts Act, 1899 (c. 17), 
s. 2 (1), &, thei*efbre, the incomes of the two 
berKificos wci*o separately ratable, & tlie incum- 
bent was entitled to total I'elief from rates in 
respect thereof.™ -Kkank r. Asiibocktno Oveh- 
HKKIW, 11922) 1 K. 11. 143; 91 U .1. K. T5. 129; 
120 U T, 2.52 ; 85 J. P. 270 ; 38 T. I.. K. 40 ; 00 
Hoi. Jo. 92 ; 19 J.. (1. H. 759, D. C. 

AnwtiMm : — As to (2) Diltd. C'arpenU'r r, Tjaiiidon Ovor- 

Heore (1922). 127 L. T. O.'!.'). 

See, further^ Hates Hatino. 

2441. Whether holding in plurality.) — Be 

Ma(7NAMaua, IlRwri*r v, .Teans. No. 2110, ante. 
On patronage.] —aSV<! Sect. 4, sub-sect. 1, 

On Crown — Union of benefices by 


1)., ante, 

2442. 

statute — Crown not named.] — An Act of Parlia- 
ment for the consolidat ion of ei lowed recteries & 
vicarages binds thc^ (Vown though not named. — 
H. V. AiiMAcar (ARCiim*.) (1722), I Hirn. 510; 8 
Mod. Hep. 5 ; 93 K. K. 071 ; on apjmiU eufi worn. 
Armacuf (Aucuhi*.) ^ Whaley v. K. (1724), 
h\)rii?s. Hep. 213, 11. L. 

2443. Payment of annuities to retiring 

incumbent -Whether annuities benefice with cure 
& Inalienable.] - In pui’stiancc of an order in 
council under the nnioii of Benefices Act, 1800 
(c. 124), uniting two (Uty benefices, certain 

annuities were pni’ant«‘d to the retiring incumbent 
As his as.signs out of the annual income of the 
uniUul benefice, A: made a first charf^o thereon 
during the joint lives of himself Sc the incumbent 
of the united beneficc», so long as be should per- 
form in person, or by substitute to be approved 
of by tlu^ bishop, tlie duties of curate of the united 
beiKifici* under tin* style of vicar in charge, with 
a provision for the retiring incumbent after the 
deat h of the incumbtmt of the united benefice : — 
Hetd : such annuities weri> not a benefice with 

within 13 Eliz., e. 20, A:., accordingly, could 
be validly mortgagt*d by the retired incumbent. — 
MrllRAN r. Deane (1^85), 30 Oh. D. 520 ; 55 
J.. J. Ch, 19 ; 53 L, T. 701 ; 33 W. R. 924 ; 1 
T. L. H. 024. 


He(t. 8.~RiGllTS AND DUTIES OF BENEFICED 
CLERGY. 

SuD-sBcrr. 1 . — In General. 

Preaching — Necessity for licence of bishop.] — Sec 
Sect. 2, Bub-soct. 4, A., ontr. 

.]— 5'ec, also. No. 304, ante. 

— — Control of ministrations In parish.] — See 
Part III., Sect. 7, sub-sect. 2, 0., ante, 

Intended sermon on subject-matter of 


pending action restrained.] — See Contempt op 
Court, VoL XVI., p. 23, No. 183. 


Sub-sect. 2. — Curb op Souls. 

2444. General rule.] — Clerke d. Prin v. Heath, 
No. 1795, ante. 

2445. .] — ^Buss V . Woods, No. 466, ante, 

2446. Evidence of.] — Clerke d. Prin v. Heath, 
No. 1795, ante. 

Lay rector has no cure of souls.] — See No. 1361, 
ante. 


Sub-sect. 3. — Residence. 

A. In General. 

2447. Duty to reside on benefice— In parsonage.] 

— ^Butler & Ooodalb’s Case, No. 2460, post. 

2448. .] — ^An incumbent must reside 

in the parsonage house, where there is one. Ad not 
in another house though within the same parish. — 
Law V. Ibbetson (1771), 6 Burr. 2722 ; 98 E. 11. 
428. 

AnnMalimis Bxpld. Wilkinson r. Allott (1770). 2 Cowp. 
429. It is said, that In Law v. Ibboiaon, 1 did say, that 
if t-liero was no parsonapre houso, tho parson mlfirht reside 
where ho pleased " ; but It Is clear that must mean some- 
where in the parish ; any other coiiHtmction would be a 
Hhumeful ovouloit of the statute (Lord Manbtield, C.J.). 
Conid. VVynn r. Smithies (1816), 6 Taunt. 198. 

2449. Incumbent holding two bene- 

fices— Residence in benefice not having parsonage.] 
— Thii incumbent of two livings, one of which has 
a hous (3 of residence upon it, & the othesr not, may 
reside in tliat in whicli thei'e is no parsonage house, 
witlmut a licence from the bishop. At such residence 
will excuse him from residing in the other living. — 
Wynn v. Smithies (1815), 6 Taunt. 198 ; 3 Marsh. 
547 ; 128 E. K. 1010. 

2450. Period of absence— Need not be con- 

tinuous.] — Quilter V, Mussendinp: (1720), Gilb. 
Ch. 228; 25E. H. 158. ^ 

Annotation : — Mentd. Ilickard t>. Gruhatn. 11910] 1 Cli. 72-. 

2451 . “ In any one year ” — Year from time 

when action brought for penalty.] — G atiicart r. 
Hardy, No. 2470, pout, 

B, Die pennaiion from, 

(«) Licence of Blnhop or ArcJtbishop. 

2452. Necessity for— Private Act annexing bene- 

fice to deanery.] — A private Act annexed the rectory 
of II. to the deanery of Windsor, At recited that 
tile necessary rebldeiice on the deanery. At the 
dean's attendance on her Majesty, as re^strar of 
the order of the garter, would oblige him to be 
often absent from H., & the Act compelled him 
to appoint a stipendiary curate constantly resident 
at 11, : — Semble : this, without more, conferretl 
an excuse for non-residence at H., although in the 
subsequent Act, 43 Geo. 3, c. 84, imi>osing residence 
on all benefices not therein excepted, this is not 
enumerated, as a ground of exemption or of 
licence. ^ 

Where a private Act “ united ** Ad ” annexed 
a rectory in the diocese of O. to a deanery in the 
diocese of S. & dispensed with any presentation 
to the dean, but left institution Ad induction still 
necessary : — Held : a licence from the bishop of 
O. for non-residence on the rectory .was necessary, 
as well as a licence for non-residence on the 
deanery from tlie bishop of 8. 


PART V. sect: 8, SUB-SECT. S. 

t. ricar'chorat ,} — Tho oflloo of vicar-choral in not attended with a cur© of »o\ila. — SnAWr. Wiv>n8 (1865). 5 1. C. L. B. 
16« ; 7 Ir. Jnr. 3115,— IR. 



Part V. — Clergy, 


411 


Where deft, had first ruled pltf. to discontinue 
an action for non-residence on a notification of 
exemption, which pltf. had agreed to admit, &; 
traverse the title : — Held : deft, might aft-eiwards 
have another rule to discontinue as to the same 
benefice, if he could show a sufficient gi*ound. — 
Wright v. Legoe (1815), 6 Taimt. 48 ; 128 K. U. 
950. 

2458. Grounds for granting — Incumbent holding 
benefices in dllTerent dioceses — Licence in respect of 
one benefice.] — It is no ground within 43 Geo. 3, 
c. 84, 8. 19, for a licence of non-residence upon a 
benefice in one diocese, that a bishop of another 
diocese has licensed the incumbent's non-residence 
on a benefice within that diocese, because he had 
no house on that benefice, & lived within two 
miles thereof, & did the duty & a licence grant<*d 
on that ground, would not be valid without tlie 
allowance of the Archbishop, under sect. 20. 

(2) The non-residence on one benefice under a 
licence from the diocesan thereof, is not equivalent 
to actual residence thereon, so as to excuse the 
incumbent’s non-residence on another benefice. 

(3) Therefore, a bishop’s retrospective certifi- 

cate that he would have ^'anted a licence of 
nonresidence because the incumbent was per- 
foiTuing the duties of another benefice within two 
niiles of which he lived by licence from another 
diocesan, not being allowed by the archbishop, is 
void, but is good with the archbishop’s certificate, 
though the latter be granted after July 1, 1814. — 
WiiiGUT V, l^AMANK (1815), 0 Taunt. 52; 1 

Marsh. 308 ; 128 E. H. 952. 

2454. Registration — Benefice In archbishop’s 
peculiar — Situate In another diocese— Place of 
registration.] — A licence of non-residence on a 
benefice within an archbishop’s peculiar, locally 
situate in another diocese, needs not t/O bo I'egis- 
torod in the I'ogistry of the diocese, but ought to 
be registered in the registry of the archbishop.- - 
Wynne r. Moouk (1811), 5 Taunt. 757 ; 128 E. R. 
889. 

2455. Effect — Non-residence under licence not 
equivalent to actual residence.] — WjtioiiT v, 
PnAMANK, No. 2153, ante. 

2456. Retrospective licence — Effect.! -(1) I'ndcr 
54 Geo, 3, c. 51, the retrospective ccHificate of a 
bishop to excuse a non-residence irn*uri*<;d before 
the passing of that Act, need not be obtained 
before July 1, 1814. 

(2) A bis}io]i*s certificate that lie would hav**, 
granted a licence, cannot be ]»leaded in bar, or 
used as a defence upon the trial, of an action for 
non-residence. 

(3) If the certificate covers ho much of the time 
of the non-residence, that not enough non-residence 
to constitute an offence remains uncovered, Gie 
ct. will discontinue the action. — Wynne r. Kay 
( 1814), 5 Taunt. 843 ; 1 Mai*sh. 387 ; 128 E. R. 
924. 


2459. Sickness without fraud.] — R obins v , Ger- 
I HARD & Prince (1599), as reported in Moore, K. B. 

I 434 ; 72 E. R. 678 ; nom. ROBINS r. Prince, 

I Gouldsb. 162. 

I JMwtaliona .—Reid. Wal<H)t r. Botfleld (1854). 2 Eq. Uep. 

I 758. Mentd. Colt. &, Cilovor v. Covoutry & Llohlldd, Bp. 
i (1610), Hob. 140; U. v. Arohbp. (1633). 

Cro. Car. 354 ; H. r. Lniidoii, Bp. & Bafdook (1038), W. Jo, 

! 404 ; PybiiH r. Mltfonl (1074), 3 Kob. 338 ; Liuoolii. Bp. 

I r. Wolferstaii (1764), 1 Win. lU. 490 ; Betliani v, droffg 
; » AlBtoii r. Allay (1837), 7 Ad. ScW. 

i 2460. .] -(!) By 21 lion. 8, c. 13, it was 

I resolved that the pal's!)!! ought t^) reside in the 
I parsoiuvge-house & not in anottuT liouse, although 
, within the same parish. 

j (2) J^awfiil imprisonment without covin, or iiie 
; non-existence of a parsonage-house in the parish, 

; or sickness without fraud, aitt good excusc^s for 
i non-reSidenco. — B uti^eu & Goobai.e'h Oase (1598)9 
I 6 Co. Rep. 21 b ; 77 E. R. 285 ; tmb nom. GooDAiaiJ 
I V. BlTTl.EU, Ci-o. EHz. .590; Mooihs K. B. 540 ; 
Gouldsb. 160. 

; Anmitntittm : — As to (1) Reid. - - r. Umd (17'J8), *2 \jOt\ 

566 ; Walcut V. Botllold (1854). Kuy, 531. As to (2) Reid. 

! Aluii r. Bayllos (1671). KrtMjm. K. It. 310; Walcjot r. 

' Hot Held (1854), Kay. 531. 

2461. Non-existence of parsonage.] Butler ^ 

I Goodale’s Cahe, No. 2160, ante . 

2462. .] — TJie want of a parsonage-houHi^ 

1 is no excuses for the incumbent/s n^siding out of 
j till! parish.— Wilkinson v. Aklot (1776), 2 Cowp. 
i 429 ; 5 Burr. 2725, ii. ; 98 E. It. 1169. 

i Annotation Reid. Wyim r. SuiltJik'H (1815), 6 Taunt.. lOH. 
I 2463. — .] Wynn r. Smithies, No. 2119, 

I ante . 

I 2464. Lawful Imprisonment.] -Butler 
j Goodai.k’h Case, No. 2160, ante . 

! 2465. .] — it is no ground for isHuing a writ 

of ])rohibjtioii to ] ire vent ii bishop from ihurlaring 
a living void undiT Pluralities Act, J83S (c. 106), 
i s. 58, which hius been uniJi!!* Hoqiiestration for a 
year, in consciqueiice of the nori-resiilence of the 
. incumbent, that the noii-rifsidenco is oiJcasioned 
. by his imprisoninent^, under a sentonce proiioiinci^d 
by this ct. upon a criminal information for libel. 

We ceiiainly ilid not e.ontemplate this conse- 
quence of our judgment ; but though tJiis geiitle- 
num is rendered physically unable to obey the 
order requiring Jiim to residi! in his living, ns his 
inability results from his own extreme misconduct , 
he cannot avail himself of it as any excuse for 
noneompliarice with that order. Jf any Hiqatrior 
authority Hhould think piopctr to reliuiHC! him from 
that inqiriHoument in order that iic> may return 
to hi.s congi'«!gation, that is for them, At not for 
us (liOiti) Denman, (J.J.). /i> p. llARTLKT'r 

(1818), 12 Q. B. 488 ; 11 J.. T. O. M. 239 ; 12 Jiir. 
726 ; 12 J. J*. Jo. 389 ; 116 E. U. 950 ; Hut) vom. 
He BAun.KTr, Cripps’ (finirch (?aH. 131 ; 18 

J. J. Q. B. 11 ; ftiWHequeni ’proceedinyM, aub nom. 
He Bartli^ti’, 3 Exch. 28. 

Amwtfition Rsfd. Boiiak(5r v. Kvam (1850), 16 Q. H. 16'J. 


Annotaiion : — Ah to (I ) Refd. Wright r. Kluniaiik fJ815), 6 
Taunt. 52. 

2457. .] — WiiioiiT r. Pi.amank, No. 

2453, ante. 


(6) Oiker Excuses for Non-Reaidenee. 

2458. Obedience to Inhibition.] —Robins v. Ger- 
hard & Prince (1599), as reported in Moore, K. B. 
434 ; 72 E. R. 678 ; sub nom. Robins v. Prince, 
Gouldsb. 162. 

Annotations: — llentd. Colt tk OloTor r. (kiveiitry Sc Llch- 
flald. Bp. (1616), Hob. 140 U. r. Canterbury, Arybbp. 
(1633), Cro. Car. 354 ; R. r. London, Bp. k Baldock 
(1638), W. Jo. 404 ; Pybus v. Mltford (1674). 3 Keh. 338 ; 

Bp, e. Wolfemtan (1764), 1 Wm. Bl. 490 ; 

V. Oren (1834), 10 Blmr. 352 ; Aliiton v. Allay (1837), 7 
Ad. 4CKI. 289 ; Walcot r. Botfleld (1854), 2 Eq. Rep. 758. 


2466. Resignation.] -RrooE v. Thomas (1617), 
3 Bulst. 202 ; 1 Roll. Rep. 403 ; 81 E. R. 170. 

Anntftfitums : -nsld. Vrloo v. WUIIamH (18.16), I M. Sc W. 6. 

Mentd. Barker r. Brubam A Norwood (1773), 2 Win. Bl. 

866 . 

2467. Death.] -(1) Death is not such a non- 
residence as will avoid a lease by a parson. 

(2) A reservation of rent in a parson’s lease, 
payable on the quarter-days, or within twenty 
days after, is good, Ac binds the successor, Ac the 
tonant shall not have twenty days after the last 
quarter-day of the term. 

(3) A concurrent lease by a parson to commence 
at a future day, is a lease in reversion, k void 
against the successor. — M un v. Bayxjes (1071), 
PVeem. K. B. 340 ; 89 E. R. 253 ; sub nom. 
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Sect, 8 . — Rights and duties of beneficed clergy: Sub- | 
sect, S, B, (b) & C. (a) d: (b) i. d i%,; sub; > 
sect, 4. Sect, 0 ; Sub-sec ts. 1 c fc 2.] I 

Bayly V. Muein, 1 Vent. 244 ; 2 Lev. 01 ; swb 
noni. Baily v, Munne, 3 Kcb. 40, 107, 193. 
Anrwiaiiom : — Qenerally, Ifenid. Winter v, Lovodon (1607), 

1 Ivd. lUiym. 007 ; WalllR v. Hodsou (1740), Barn. Ch. 

272 ; Lane i>. Bonnett (18»6), 1 M. & W. 70 ; Vivian tj. 

Blomberg (18:i6). .3 Bing. N. C. .111. 

2468. Defendant being chaplain retained.] — 

Anon. (1733), 2 Bam. K. B. 310 ; 94 E. li. 624. 

2460. Sequestration.] — A sequestration upon a 
fi, fa, of a benefice with cure, is no excuse for the 
non-residence of the incumbent : & a lease thereof 
made by liim, is, on account of such absence, void 
by 13 Eliz., c. 20, s. 1 . — Doe d. Kooees v, Meaeh 
( 1774), 1 Cowp. 129 ; liofft, 002 ; 08 K. R. 1004. | 

2470. Licence by patron — Bound to resign on ! 
failure to reside on benefice — Revocabllity of ' 
licence.] — Baobhaw v, Bosbley, No. 2247, ante, 

2471. Living unhealthy.]— To debt against the i 
incumbent of a parish for non -residence, it is a 
good defence that, from the unhcalthfulness of 
the living, ho cannot reside tlu?re, but at the risk 
of life. — SCAMMELL V, Wll.LEl'T (1799), 3 Esp. 
29, N. 1\ 

2472. Private Act annexing benefice to deanery.] 

— WiiiaiiT V. liKuciE, No. 24.62, ante. 

Sufficiency of excuse — To prevent avoidance of 
lease by Incumbent.] -aVcc Nos. 2409, 2407, 2409, 
ante, 

C. Enforcement of, 

(a) Jn General, 

2478. Monition.] — Davies v. (1797), Heliirii 
of Appeals befoi’c the High (.’oiiit i f DelegaUvs, p. 92, 
No. 182 (l^irliarnentary l*apers, 199, April 3, 1808). 

•] — SeCf generally y Pait IV., Sect. 10, sub- 

sect. 2, ante, 

2474. Suspension.] -Mitoo v. Ley (1709), He- i 
turn of Appeals befoi*e the High ( Vnirt of Delegates, | 
No. 124 (Parliamentary l*apt‘rH, 199, April 3, 1808). j 

2475. .] — An incumbent suspended, ab i 

officio ci hcncficio, for immoral practices. — P awi.et i 
V, JlJSAD (1728), 2 Lee. ,606. ; 

.]— iSVe, generally y l^irt IV., Sect. 10, sub- ! 

sect. Ay ante, i 

Monition & sequestration by bishops.] — Sec ' 
Sect. 10, sub-sect. 4, /«)«/. j 

{b) Proceedings for l*vn allies, ! 

i. In General, ' 

2476. Nature of proceedings- -Civil not criminal.] 

ItAC KiiAM V, Hi.uck, No. 1178, ante, 

ii. Practice and Proeedare, 

2477. Venue.] — (1) In debt, under 43 GtK>. 3, 
c. 84, 8. 12, for wilfidly absenting himself from his 
benelice, tlie venue must be laid in the county 
where the offence is committed. 

(2) 31 Eliz., e. 5, extends as well to offences of 
omission as of commission.* -Whitehead r. Wynn 
(1810), 5 M. A'. S. 427 ; 106 E. li, 1 107. 

.fnAefciHos .* — (Trnmdij/, Xcntd. Bponcer t\ Swanncll (18:J8), 

a M. A W. 164. 

2478. Pleading — Contents- Allegation that de- 
fendant instituted & Inducted.]— An information 
for uon-residenee need not allege that deft, was 
instituit'd & inducted. Ojeetion that deft, was 
described “ parson or vicar ” was overruled. — 
GAR1.AND r. Burton (1738), Andr. 291 ; 2 8tra. 
1103 ; 95 E. R. 403, 

Compare No. 2480, post. 


2479. Whether allegation of length of 

absence sufficiently certain.] — (1) 43 Gco. 3, c. $4, 
which prohibits under a penalty a spiritual person 
from absenting himself from his benelice for more 
than a certain time in any one year, means year 
from the time when the action is brought fen* the 
penalty. 

(2) In such action it is not necessary to allege 
in the declaration that the benefice has the cure 
of souls; & its being alleged that he absented 
himself for a period exceeding eight months 
together, on Oct. 10, 1810, for the space of nine, 
months, then next following is sulTlciently certain 
of the time of. absence, for it shall be intended to 
be for moi-c than eight months immediately con- 
secutive to Oct. 10, the jury having found a verdict 
for a penalty corresponding with that period of 
absence. 

(3) The annual value means average annual 
value. 

(1) A prebend is a benefice within tlui above 
i statute.— CAiiicAET v. Hardy (1814), 2 M. A 8. 
i 634 ; 105 E. R. 480. 

I 2480. Evidence — Necessity for proof of institu- 
tion & induction.] — Bevan v, Williams (1770), 

I 3 Term Rep. 035, n. ; 100 E. K. 776. 
i AruuttdUiona : — Mentd. Hadfonl v. AI‘IiitoKlj (1790), .'1 

' Terra Hep. 032 ; Smith r. Taylor (1S05). 1 Bos. & P. N. 11. 

196 ; Poarco v. Whale (l«2(i), o B. A C, 38. 

Compare No. 2478, ante, 

2481. Sufficiency — Name of parish.] - -In 

a (/ui tarn action for n(*n-re.sideiicu, where the 
d(Hlaration staGjs deft, to be vicar of A. A he givt*s 
evidence that the parish is called U., Die entry 
of deft.’s inst itiii ion in the bishop’s book by lli(‘ 
name of A, is nt)t conclusive evidence against him 
though it is evidence of the juirish being called 
by both names.- Still v, (’olerhmjk (1801), 
Eor. 117 ; 146 E. H. 1131. 

2482. — - Non-residence.] — Uackiiam 

V, Bluuic, No. 1478, ante, 

2483. Penalty — Mode of assessment- One-third 
part of “ annual value ” of benefice — Average 
annual value.] -C’athc art v. Hardy, No. 2479, 
ante. 

2484. By registrar.] — TI a<'Kiiam v. 

Bluck, No. 1478, ante. 


Sub-sect. *1.- Ecc'LRSIAsttcal Duties. 

2485. Conduct of -Whether matter of public 
Interest — Management of charity in parish.] — The 

conduct k. managemeut, by the clergyman of a 
pai*lsh, of a charitable society in the parish, from 
the beneriis of Avhich dissentej's are by his sanction 
excludetl, is not the lawful subject of public 
comment, so as to excuse, under the plea of not 
guilty, tiie publication of untrue k injurious 
matter respecting the elergj'man in relation to the 
charity. 

Qu. : whether senuons pw'ached in a church, 
but not published, aiv the lawful subject of such 
public comment. — (lATHERroLE r. Ml all (1840), 
15 M. k W. 319 ; 15 L. J. Ex. 179 ; 7 L. T. O. S. 
89 ; 10 J. V. 5S2 ; 10 Jur. 337. 

2486. Dispute between incumbent St 

churchwarden — As to use of church 8c vestry.]— A 
churchwarden having written to pltf. the incum- 
Ixuit, accusing him of having desecrated the church, 
by allowing books to be sold in. it during service 
k by turning the vestry into a cooking apartment. 


PART V. SECT. 8, SUB-SECT. 3.— 
G. (b) ii. 

a. IVfki/ of rjrcmptiim.] — Actiuu 
for iHMiHiticK. iindor ,•> Ueo. IV. o. 91. 


aiTsiiiMt a clercryrami. for nou-ivKidence 
on hiH iR'iielicv. It i8 no ground of 
nonsuit that pltf.. In his declaration, 
negatives certain grounds of exemption. 


but does not prove the negative, the 
onus of proof resting on deft.-- 
ARBITHXOT r. Leslir (D<33), 1 Ir. 
L. Hec. N. S. S3.— IR. 
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the correspondence was published without pltf/s i 
permission in the deft.’s newspaper, with comments 
on pltf.’s conduct : — Held: (1) this was a mat>ter ’ 
of public interest which might be made the subject 
of public discussion ; (2) the publication was, 

therefore, not libellous, unless the language used ■ 
was stron^r than, in the opinion of the jury, the 
occasion justified. — Ketxy v, Tinijng (18t55), 
L. R. 1 Q. B. 699 ; 35 L. J. Q. B. 231 ; 13 L. T. 
265 ; 30 J, P. 791 ; 12 Jur. N. S. 940 ; 14 W. R, j 
51. 

Amiotidiwis Mentd. Kelly r. Sherlock (1S66), 

L. 11. 1 Q. B. G8t> ; Davif* r. Duncan (187-1), L. U. h C\ 1*. 

396 ; Purcell V. Sowler (1876), 1 C. P. D. 781. 

Neglect or refusal to perform.] See Sect. 13, 
sub-sect. 3, A., jtosi. 


Seci. U.— charges on BENEFICES. 

Sub-sect. 1. — In (Jkneral. 

2487. Whether claimable by prescription — 
Charge by way of annuity.] -An annuity lies by 
prescription against the pai’son of a (^hui’ch ; iNt 
it is no plea to say that the churcli is destioyed ; 
for it is due in respect of the profits which fuise 
from if 10 tithe & glebe. 

The church is the cure of souls & tlie right i»f 
tithes. If the material fabric of the parish church 
be down, another may be built, & ought to bt» 
(per Cur.).— Anon. (1675), 1 Mod. Bep. 200 ; «6 
K. II. 827. 

Charges authorised for purpose of improving 
property of benefice.]— aSVc Pai-t \'ll., Sect. 7, 
sub-sect. 3, pofiL 


Sub-sect. 2.— Made while CiiAitciKs 
Autiii>riseu by Statute. 

Note. — Chargen on benefices were wade nnlatr/u! 
by 13 Hiiz.t c. 20. 7'fiis Act iras repealed by 43 
iieo, 3, c. 84, 10, />uf, so far as it related to charges, 

was revived by 57 Geo, 3, e, 99, ct" in considering the 
cases in this sub-section regard must be find to these 
Acts, 

2488. Validity — Demise of benefice to secure 
annuity.] — (1) A rector in Dec. 1816, granted, 
bargained, sold, Ai demised the rectory AL all the 
glebe lands, titties, etc. to a trustee for securing 
an annuity for a lerin of ycai’s, if he tlie rector 
should so long live. This eonveyance luiving hem 
made* after the passing of 13 (ieo. 3, c. 81, A: before 
the ])assing of 57 Ceo. 3, c. 99 Held : a valid 
coiiveyaiHu* jiassing the legal <*hlate the trustee. 

(2 ) 'J'he rector succeeded to Iht* rectory, uiion Ihe 
death of the foimer incumbent, in Apr. 1816. 
A. A: B. were then in possession of the glebe lands, 
having been tenants of thes former in<*uni>>ent. A: 
they continued in possession until Dec. 1816, 
when the rector conv«*yed them U» the trustee foi- 
securing the annuity : -Held : the latter could not 
maiutain an ejectment against A. A: B. without 
giving them a notice to ipjit. -Doe d. Catkh r. 
SoMERViLiJS (182(5), 6 B. A: ('. 126 ; 9 Dow. A By. 
K. B. 100 ; oh. J, O. S. K. B. 28 ; 108 K. H. 399. 
^Innotaiion : — Ah to (2) Reid. B. r. Halifax 4 K. A: B. 

647. 

2489. Assignment of term when 

charges prohibited by statute.]— A rec tor, iti isi i, 

Ac a^r 13 Eliz. c. 20, had been repeal<*d, in con- 
sideration of £600 granted, bargained. A: sold thci 


rectory & glebe lauds, & all tithes, etc., tor a 
hundred years, to the grantee ot an annuity for 
securing the same. After the passing of 57 Geo. 3, 
c. 99, by deed, reciting the grant of tlie annuity, 
&• that 13. had agreed to lend the rector £000 to 
enable liini to i*edeem the annuity, the grantee 
of the siune, in consideration of £600, by direction 
of the rector, assigned to B. the £600 by him paid 
for the puiThaso of the annuity, Ac the term, & 
the fi'ctor coni innod to B. th(» jvetory for that 
term, for the purpose of securing the nmaymeni of 
the sum advanced by Jdni to ivdeein the annuity, 
as well as oth(»r sums - Hdd : inasmuch as thc5 
term was created aft^'i* the passing of the 43 (Seo. 
3, c. 84, which repealed 13 Eliz. c. 20. against 
clnwging benefices, tlie. assignment* of it for the 
purpose of st'curing the money paid as the con- 
sideration for the annuity, was valid. A:, vested 
tiio legal esUit(» in B., although made afti4‘r 57 Geo. 3, 

' c. 99, which, perhaps, i*evived 13 Eliz. c. 20, so 
far as related to eliarges upon beiu»lices. -Doe d. 

; Broughton v, (Iuj.ly (1829)* 9 B. A:. C . 34 1; 

' 4 Man. A: By. K. B. 219 ; 7 h, J. (). S. K. B. 201 : 

I 109 E. B. 128. 

! Amiotulions FoUd* 6. WllkH r. HuiiiHdfti (18.13), 4 
i B. Ac Ad. 608. Reid. Biiiitcr r. I'roHHwcll (18.'i0). 19 
I L. J. g. B. 357. 

j 2490. - .1 A rector, aft4*r 13 Eliz. 

j c. 20, had bi*c‘n rc‘pealeil, Ai liefonj its revival by 
57 Geo. 3, c. 99, demised liis recUiry to a trusi.e«* 
for 99 yc'ars, to secure an annuity. AfU»r t4i(< 
passing of 57 Geo, 3, c. 99, by deed reciting the 
gi'ant of the former annuit*y, At that A. had agreed 
ti) purcliase of ihe grantor an annuity of £574 a 
year for £4,400, A:- out of that sum to pay olT the 
I former annuity, At that iluit annuity & tla* t/iTm 
i created Bi secure the same, sliould be assigned to 
! a irusieti for A.’s benefit, the recBir granB>d lh<* 
I said annuity of £571, chargeable on Jus rectory ; 
' At the trusB'e of tile, torm creat^'d to si^cure tlie 
annuity (»f 1813, assigned it* to a irustett for tiu' 
1 benc'llt- of A. : Held : inasmuch as tins t4*rni was 
! created after tlie passing of 43 Geo. 3, e. 84, whieh 
I repealed 13 iOliz. c. 20, iiie fissigiirnent of if*, t hough 
, for the* purpow* of s<'curiiig the ]iayrii<‘nt. of an 
. annuity eliarged ou tlie benefice aftiT Gie passing 
of 57 Geo. 3, e. 99, was valid. Doe d. Wjlkk i’. 
BamkdeN (18.33), 4 B. A. Ad. 608 ; I Nev. A M. K. 
B. 489; llOE. 11.585. 

Annotuiion -Refd. Bmiter r m-Hawc*!! (1850). 16 li. T, O. .S. 

41. 

Cowjmre No. 251 1 , ya>.v/. 

2491. Covenant to charge benefice to which 

grantor might be presented subsequentiy No 
charge executed until after passing of Act prohibit- 
ing charges.] 43 Geo. 3, c. 84, repealeti J.'i Eliz. 
c. 20, whifli pn>hii»it<*<J the charging of bifnellees. 

I. 3 Cieo. 3, c. 84, was repealed in 1817, A the elteet 
of hiicli repeal Wiis f.<) revive 13 Eliz. e. 20. In 
1811 an incumbent duly charged his then preH<;iit. 
beiielic«^ with an annuity, A cov<uianied t.hat, if 
he should afB'Twards be preferred t-<i any otlier 
Is'iiellce, 1 h‘ would fully charge th<». same with the. 
annuity ; A that in the meantime the same 
should he t harged A chargeahlt* with the annuity, 
in 1811 ihe iri<*umhent w^is prefeiTed to another 
benefice but no legal cliarge upon it was execui4;d 
until J8l8 : - Jfeld : the <iec‘d of 181 1. constituBRi 
a g<jod (Kpjitable cliarge, which attached Ufion the 
new Iwnelice as sfion as it was acquired. - Metgaij'TS 
V. York (ARririip.) (1836), 1 My. A <’r. 547 ; 6 

J. . .1. Gli. 65 ; 40 K. B. 185. 

AsnoOtiumH : Apld. Hr Mtraiiia. I1H9J1 1 g. H. .'>91. Refd. 


PART V. SECT. 9, SUB-SECT. 2. 

b. VuUditif — AftinirH esprttdtfl oh 
huitdinOH.] — Moliiea exiHrMiU**! under 
Uitt tftattttcs tor buiJairiffa 6 l other 


Jjnpro^ "ineiita on tcioiro Juuiis, duly 
fvrtifled (»y (he hi>*ho|i. <oiiHt.l(u(e u 

{ rood eliarj?e on u moiety of tin* 

>eiiefiec‘.- Bjiookk r. Hokskh <lhl9). 


13 1. Km. K. 272. in. 

c. Jodirmrnl.l A JiidKinent 

lx, under DchtcifM (Ireland) Act, J8le 
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Ecclesiastical Law. 


Sect. 0. — Charges on benefices: Svb-sects, 2 d:S, A. ] 

Long V. Storle (1840)» 8 De G. & Sm. 308 ; Montagu v* 
Handwich (1886), 82 Ob. D. 525. llentd. WeileBley v. 
Wellesley (1839), 4 My. & Or. 561 ; Ludgate v, Ghannell 
(1861), 16 L. T. O. S. 357 ; Momlngton e. Keane (1858), 
2 De O. Ac J. 202 : Tuokley v. Thompson (1860), 1 John, k 
H. 126 ; Holroyd v. Marshall (1862), 10 H. L. Cas. 191 ; 
Tailby v. Omdal llocolver (1888), 1.8 App. Oaa. 523 ; 
Western Wagon & Property Co. v. West, [1892] 1 Oh. 271 ; 
Jie Lind, InduHtrials Finance Syndicate v. Lind, [1015] 
2 Oh. 345. 


Huu-hkct. 3. --Made when Ouabges For- 
bidden BY Statute. 

A. Warrants of Attorney. 

2492. When valid — Whether warrant of attorney 
charging benehce — Or merely collateral security.] 
— (1) A grant of a rontcharge by a Mjctor or vicar 
out of his beneflcea is void by 13 Kliz. c. 20. 

(2) If in such a deed of grant, ho also covenant 
pci*sonally to pay the rentcliargc or annuity, & 
give a warrant of attorney to confess judgment as 
a collateral security for payrnemt of the annuity, 
the ct. will not order the deeds to bo delivered up 
to bo cancelled. — Mouvs v. Leake (1799), 8 Tomi . 
Itop. 411 ; 101 K. K. 1401. ! 

Amwitilitma .----Ah io (I) Oonid. GlbboiiH v. Hooper (1831), ' 
2 B. Ik Ad. 734. FoUd. Hloune v. J*ackiiian U843), 1 
Dow. &. Ji. 3.32. Befd. ikdubrook v. Layton 0833), 4 
B. 8c Ad. 578 : UawkltiH e. Oathcroolo (1854). 3 Eq. Uep. ' 
348. Ah io (2) Refd. Falrrlotii v. Gurney (1833). 9 lUng. 
622. amcrally, Mentd. Kerrison v. Uole 0807), 8 Kant, 
231 ; Horwooil i>. (Jndor)Lill (1808), 10 Kant, 123 ; Morgan 
a Uorsoirian 0810), 3 Tuiiiit. 241 . Davln r. Marlborough 
(1819), 2 Hwaii. 108 ; AhUui v. Owinnell (1829), 3 Y. & J. 
130; MX.onriack r. Melton (1834), 1 Ad. & Kl. 331; 
ForguHHon V. Norman (1838), 5 Bing. N. C. 76 ; liowduii 
V. WmpBOU 08.39), 10 A*l. & El. 793 ; PhiUpotiH r. PIiUl- 
pottM (1850), 10 C. B. 85; Younj. r. Clare Hall (1861), 
21 L. J. Q. B. 12 ; JaincH r. llim» (1854), Kay, 231 ; Payne . 
r. Bp(h?oii Corpn. (1858), 3 H. 8c N. 572 ; Howkins r. i 
Bennel. 0861). 30 L. J. c. P. 193. I 

2493. - - — ".] — A warrant of attorney i 

was given to eoufr^ss judgiiieiit at the suit of A. 
11 recited a grant of an annuity to A., &; that the 
same was wcureil by tJie dtdiiiso of a riHdory, glebe 
lands, titJies, cd-c. by the grantor, to II. It tlien 
decliirtql that ( he wnirant of attorney was executed 
for till* puriMiHi* of securing the atmuity, & to tlie 
end & intent that, a 8i*queBtration might be ob- 
tained by A. & continued during the continuance 
of the annuity, for the better securing the same ; — 
//r/fi : the wtu-iaiil of attorney was a fraud on 
ill P'liz. c. 20, tis ei'eating a charge on an ecclesi- 
astical benetlce. — b'lJGHT v. Salter (1831), 1 
Jl. & Ad. 073 ; 0 L. J. O. S. K. B. 07 ; lOU K. li. 
937. 

Ainu>tatums Diltd. CUblKiiiH r. Hooper (1831), 9 L. J. 
O. S. K. B. 09 ; Britten v. Wait (1832), 3 B. & Ad. 916 ; 
MtMiro r. ItumBdcn (1832), 1 L. J. K. B. 134. FoUd. 
Nowlnud V. Watkin (1832). 2 51oo. 8c S. 174 : Faircloth 
r. Gunicy (1833), 9 Bing. 022. IMstd. Ckilobrook v. 
Layton (1833), 4 B. Ad. 578. Avld. SalUaamho r. 
llewott (1834), 1 Adi 8c Kl. 812. Appnrd. JoIMch r. 
Alexander (1860), 8 11. L. C^as. 595. 

2494. .) — A beneilccd clerg>*man 

granted annuities by thi*i*c several deeds, k by 
the same deeds, made them chaipreablc on his 
living, which he thoi'oby conveyed in trust for the 
grantee, for t.ho more en(*etually raising k enforcing 
iiayment of the annidties out of the living ; k { 
no also gave as a security for i)aymont of the 
annuities, tluve warrants of attorney, with 
defi^sances in the conunon form, to confess judg- 
ment at tho suit ctf the grtuitoo. On motion to 
set* aside the warrants of attorney, as being a 
cliargo upon the living in evasion of *13 Eliz. c. 20 : 
— : this did not appear ; the covenants in 
tho annuity deed for payment of tho aumuity might 


be good, though the rest was void, k payment of 
the arrears, under these covenants, might well be 
enforced by the warrants of attorney. — G ibbons 
V. Hooper (1831), 2 B. & Ad. 734 ; 9 L. J. O. S. 
K. B. 09 ; 109 E. B. 1317. 

Annotations .-—DIM. Newlaad v. Watkin (1832). 2 Moo. k S. 

174. FoUd. Britten v. Wait (1832), 3 B. & Ad. 915 ; 

Colebrook v. Layton (1833), 4 B. & Ad. 578. Reid. 

Saltmarshe v. Hewett<1834), 1 Ad. 8c £1. 812. 

2495. .] — ^A clergyman granted 

an aimuity, k secured it by a conveyance of his 
benefice & by a warrant of attorney : — Held : 
the conveyance was void, but the warrant of 
attorney good. — A berdeen Newland (1831 ), 4 
Sim. 281 ; 68 E. K. 100. 

Annotation : — Reid. iSaltmarsho v. Hewett, Skrlno r. Same 

(1834). 3 L. J. K. B. 188. 

2496. .] — KIRI.EW V. Buti’s 

(1831), 2 B. k Ad. 736, n. ; 109 E. li. 1318. 
Annotations :^Volid. Britten v. Wait (1832). 3 B. & Ad* 

915. Ckmid. Newland v. Watkin (1832). 2 Moo. 8c 8. 174. 

Reid. Colebrooko v. Layton (1833), 1 Nev. Sc M. K. B. 

374. 

2497. .] — A beneficed clergyman 

granted an aimuity by deed & made it chargeable 
on Ids living k gave a warrant of attorney In the 
common form, to confess judgment at the suit of 
the grantee for £3,200. By the annuity deed it was 
agreed that the judgment to be entered up on the 
warrant of attorney was to be a further security 
for the annuity k tliat no execution or sequestra- 
tion should be issued iliei*eon other than such 
sequestration as was therein mentioned, until the 
aimuity should be in arrear ; k the grantor then 
covenanted that if ttiu grantee should at any time 
deem it expedient to sequester the living it should 
be lawful for him to issue a sequestration by 
viriueof the judgment for the £3,200, or any part 
thereof. Judgment having bcHiii entered up on 
the warrant of attorney k the aimuity being in 
ari*ear the grantee issued a sequestration for 
£3,200, which sum gre.atly exceetled tlie arrears 
due, k entered into possession of the living. 
Tho ct. refused to set aside the aimuity deed, 
warrant of attorney, k judgment, but directed 
that the writ of sequestration should continue in 
£ 01*00 only for the arrears that had become dui* on 
tho aimuity .—Biu'rrKN r. Wait (1832), 3 B. & Ad. 
916; 1 L.^J.K.B.267 ; 110E.B.330. 

2498. — -—.J — Deft., a bencliced 

clergyman, gave to pltf. a warrant of attorney 
to secure a previously contractiid debt authorising 
pltf. to enter up judgment thereon, ** k imme- 
diately thereupon to sue out one or morc^ writ 
or wrrits of JuTt or levari facias de bonis ecclesi- 
asticis, or seqursfrari facias, k to procure one or 
more soquostrations tliereon ” against deft .’s 
livings. l*ltf. having accordingly entei*ed up Judg- 
ment k sequestered the livings, the ci., at the 
instance of an annuity creditor, having a subse- 

a uent judgment, k without the concurrence ot 
eft., ^onWd a rule to restrain pltf. from fiirtlier 
enforcing his writ of sequestration on tlie ground 
that the warrant of attorney, being a chai'ging 
of a benedee with a pension or profit,” w*as void 
bv 13 Eliz. c. 20. -Xewtand r. Watkin (1832), 
9*Bing. 113 ; 2 Moo. k S. 174 ; 131 E. U. 557 ; 
sub nom. Ex p. Morris, Newland t*. Watkin, 
1 L. J. C. I*. 177. 

AHnoiaiit^ns -FoUd. FaUrloth r. Giiruey (1833). 9 Bing, 
6*22. Oonid. .SaltmarHhe r. Ht*wett (1831). 1 Ad. 8c 
812. ApBr l^ng r. StorJo (1849), 12 L. T. O. 8. 530. 
RMiL Moore r. BamiMlen (1838). 7 Ad. k £1. 898. Mtoatd. 
Semple e. Nicholson (1859). 4 U. A; X. 298. 

2499. .] — ^A clergyman grantii:^ 

an annuity, agreed that it should be ebarg^ on his 


( 1 % 105), 88. 19, 21, 22. a valid chanro i iHsiiing a Bcqiiostratlon : 4t the cL will I the benefice. — ^H xue r. CABrK>*i>ALB 
upon an oocUMiaMtkvtl beuefloe, without i in a plenary suit i^nt a receiver over 1 (1853), 5 Ir. Jnr. 121. — IR. 
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Part V.-— Clergy. 


fcSThA .i*T ®"®*‘ execution iia ho should think fit, & also 

' sequester the rectory, to the intent that B. might 


payable on certain days & chargable on the bene- 
fice, with a power of distress, etc. ; it also contained 
a demise of the benefice to a trustee, with a power 
in default of payment, to receive the tithes, i-ents 
& profits, etc. It was thereby also declared, that 
the bond & warrant of attorney, referred to in the 
deed as having been already prepared, & meant to 
bear even date with & to be executed & given at 
the same time as the deed, &> the judgment to 
be entered up thereon, should be further securities 
for the annuity ; &: that immediately after such 
judgment the creditors might sue out execution 
& do such other acts as might be necessary for 
obtaining a sequestration : & that as often as the 
annuity should be in arroar, they might put in 
force such writ of sequestration. The condition 
of the bond, after rociting the agreement for 
purchase of the annuity & for securing the same 
by sucii bond warrant of attorney, At judguKjnt 
rociting also the deed of grant, was declared to be 
for the due payment of the annuity on certain days. 

The waiTant of attorney gave authority to receive 
a declaration at the suit of pltfs., in an action of 
<lebt on a liond describing it as a bond of even date 
with the warrant of attorney, exec.uted by the 
grantor of the annuity & given to the grantees, & 
to suffer judgment. The defeasance recited, that 
it was given to m^cure tlic payment of an annuity 
of the amount mentioned in the bonil payable 
on the same ilays as in tlio condition of the bond 
was expressed. On a motion to set aside' tlie jiidg- 

f was no dt'feasarice : — /Ml: the warrant of att>omey 
benefice : - JJald : this , void as charging the benellces contrary to 


, (1834), 1 Ad. & El. 812 ; 110 E. B. 1417 ; sub nom. 
. Saltmarshb V , llEWEi'i', Skiunb V , Same, 3 
! Nov. & M. K. B. 050 ; 3 E. J. Jv. B. 188. 

I AnjMjatuin^ .---Refd. Moow v. llamadoa (18:18), 7 Ad. & Kl. 
I ; IlHwklas V. Uathercrtlo OSAfil, « Do (1. M. & U. 1. 

I Mentd.,baiio d. Horlock (1846). 16 L. J. g, D. 87 ; Cn>ft 
j v. Luniloy (1855), 5 K. & U, 648. 

: 2502. — .] * On a proceeding at 

j the instance of a sequestrator to settle tlie rights 
j of several secpiestration cn'ilif ors of a beneflc<3d 
i clergyman a creditor ('.lainu'd under a w^arrant 
I of attorney which appeared by menioraridum 
j indorsed, tii be given by the. clorgymiaii for the 
purpose of securing an annuity granted l)y deed : — 

I Held : tluj cri'ditor need not show tiu*. lieed, in 
I order to prove that it was frc'e from obj<M‘t ion under 
I 13 Eliz. c. 20, the >vaiTaut oC alioriu'y being on 
I the face of it, rt'giilar. — ,I oiinson t\ Hua/.i bu ( I S3 1 ), 

I J Ad. & El. 021 ; J 10 E. K. 131.5. 

! 2503. - ' .] — H. granted aii .animity, 

; charging it, by <lee<i, on two ein’lesiastical hr!ielle(‘s 
j bold by him, w’hich he thereby demist'd on trusts 
to secure the annuit.y. lit? at the same tiiiui 
j c.\ecuted a warrant of attAn'iujy to tlu3 grant<!e, 

I reciting tJie annuity deed. A: staling that, for 
j further sc3curing the regular payment of lb»3 {-aid 
I annuity, tliereby <lesireil aiilhorisfid ct»rUiiri 
! attorneys, etc., the rost of the instrument being 
i in the common form of a warrant of atUirnt'y to 
I sulTer judgment in an action of (hibt.. 'riie 
ainourit for which judgment was to be entered w;ls 
twice tlie )nirehase-money of the anmiity. ^Phere 


did not HufTlcienuy appear, the ri'feri'rKre in the 
warrant of attorney to tlie bond amounting to no 
moro than a description of the bond, its dalo, the 
parties to it, At (ihc time at which the annuity was 
to be paid Ac not incorfioraling the tonus of the 
deed of grant, rticiU'd in iJie bfind, with the wai raut 
of attorney, lui t-o make the latt*<*r operatii as charge 
of the benefice. — (Nu.BMinxiK v. I^ayton (1833), 
4 B. & Ad. 578 ; 1 Nev. A: M. K. B. .371 ; 2 
Ji. J. K. B. 95 ; 110 K. H. 57.3. 

Jiwifa/iofw >-Diitd. Saltiiiurrihc r. llowcU <1831 ». ) Ad. & 

El. 81^ Reid. IluwkiiiH r. (jutlicivolf (IHo.’i). 3 Mti. Urn. 

348. Msntd- liaiM'r. Horlork (1846), 16 L. J. Q. If. 8 7. 

25^. .1 — 3'he dc'ed by wJjich an 

annuity w^as granted contained a charge on a 
rectory, but a warrant of attorney whicdi acc«nii- 
jianicd the deed, though it recited tlie deed, gave 
no authority to sequester the recDiry : Ileld : 
the deed was only void pro ianto A the warrant of 
attorney was unimpcacliable. — FAiiicLfiTJi r. 
Gurney (1833), 9 Bing. «22 ; 2 Moo. A .S. 822; 
2 L. J. O. l\ «l ; 131 E. li. 717. 

Anmttntiotut : - BM. JxmiH r. Hooper (1834), 4 Nrv. A: 

.M. k. H. 318 ; Snow r. Hooih (1855), 2 Jur. N. 37. 

2501. ,j — A warrant of attorney 

wliicli appears upon the face of it to bo to secure 
the payment of an annuity charged upon an 
ecclesiastical benefice, is void, under 13 Eliz. 
c. 20. 

The ct. will set aside a warrant of att<jrney, 
judgment A execution, where the defeasam^e of 
the warrant of attorney recites the grant of an 
annuity by A. to B., rector of R., rum cura 
animarum, intended to be secured by an indent iiri', 

** whereby A. hod charged the annuity ujion the 
rectory of H. ; ” A that it had been agreed that 
such annuity should also be secured by that , 
warrant of attomey ; A that no execution should 
issue until 21 days’ default in payment of the 


harging tfio benellces contrary I 
I 13 Eliz. c, 20 . — Moduep. Hampden (1838), 7 Ad. 
A El. 898; 3 Nev. A i\ K. B. 180; 7 E. .1. C^. II. 
54 ; 112 E. It. 708 ; previous joroeordiof/s (1832), 
I 1 li. .1. K. B. 131. 

Jnwflatioii.: — Retd. I'lirk r. Tarplcy (J83S>), Jl A<l. Kl. 168. 

2504 . — - - -.j -Deft., a biiiieliixui 

, clergyman, demised two livings l-o pit f. for a tiiriu 
of 99 yeai's upon trust to pay £3,700 jireviously 
borrowed by deft, of pltf., the imleriture not in 
any way j'efcrring U) a warrant of attorney. On 
the same day deft, execut'd a warrant of attorni^y 
to pltf., in the di'f^iManee of which it was stated 
to he given /is a collateral security for £3,700 A 
inten^st “ further securiul by a grant A demise 
bearing even date herewith of the vicarages ” 
ill question. Tiio motKiy in (Question not being 
paid, ]>lif. signi'd judginorit , A issin^d a MMiuestra- 
tioii. On application to m^t foiido the warrant 
A subsequent procet 'dings : -Held : it was not 
void as a cliarjdiiK of a benefice witbin 13 Eliz. 
c. 20, s. 1, but it was an independent wicurity for 
a loan. — B kndky v, I'ltiCK (1839), 7 Dowl. 753; 

3 .lur. 1159. 

A nrudatif rM -FoUd* Hinlirip v. Ilateh (IH.'IU), 7 Dow). 76.3. 

R<^. JlawkliiH v. nathcniolu (185.0), :s Kq. Uop. 318. 

2505 . ~ -.j -The owiM^r of an 

advowson mortgaged it, A also mortgaged the 
equity of redemption, A then sold the advr>wson, 
HU eject to the mtg4$8., A took from tlie pui’clioser 
a lutge. of the aiivowsrin for securing the purcliasc' 
money. The purciiaser, to induce the first rntgee. 
to allow ids money U> r^uoain on the security, gave 
him a warrant of atUirney, A a similar s«.;curity to 
the Hf'cond rntgee., A alH4> another Uj the vendor 
tot the amount of the purohacs^-money : A it was 
ari'ariged that Uie first rntgee. ’s judgment should 
have priority. The living was subsequently 
sequestrated, A a bill was filed by the first rntgee. 
for sale A foreclosure, A he moved for a receiver A 
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Heel. if. — Charges on benefices: Suh-sect. *6^ A.^ B. I 
C, Sect. 10 : Sah^sects. Ijtfc 2, J .] 

for an injunction to restrain defts., the other 
incumbrancers, from compelling parent from 
i.hc! sequestrator of the money in his hands : — 
Held: the transaction pointed so particularly , 
to making the judgments Hl sequestration a chaise 
on the living, as to come witliin the prohibition 
of Vi Eliz. c. 20. — JX)N{J V. Stokie (1849), 8 
Do Ci. Hm. 308 ; 12 L. T, O. S. 530 ; 13 Jur. ; 
227 ; 04 E. Jl. 492. 

JrtTMilaiion 'Conid. BuIom v. BroiherH (1854), 2 Sui. & Ci. : 
r»uo. 

2506. How validity ascertained —Admissibility 
of evidence — To explain intention of parties.] — 

( )n an application to set aside a warrant of attorney, 
pursuant to 13 Eli/., c. 20, s. 1, on the ground of 
its atiioiintJng U) a charging of a benefice, the ct. 
will not look b<*yond the warrant to ascertain the 
intention of the jjaiiios Avill not reml adidavits 
for that purpose.- Disiioj* v. JIatc ji (1839), 7 
IXiwd. 703 ; 4 .lur. 318. 

Atiuvintion : Refd. lIuwkiuH r. (iatlien'ok; (liS.'iri), 0 J>f 
M. 5: (L J. 

//. ./vdfjmrhis. 

2507. Whether charge on living.! (Uebe land is 
bound by the deliv<‘ry (»f writ <»f fieri favias tie 
hotiis eeeie.siasiieis t(» the bisho]), but is not jilTect<'<i 
f>y tiie jiKlgrnent. Therefor** a judgTii<*nt con- 
fesHiid by an incumbent in the Nortli JUding of 
Vorkshin*, is not an iiKannbram*** up<in the living, 
H<7 as U) recpiire registration, umler 8 (ieo. 2,c. 0. — 
l3»nTi.K r. \Vakujn(jton (1833), 5 H. K A*l. 117 ; 

2 Nt.v. Ac. M. K. D. 227 ; 1 10 K. H. 855. 

Anuolttiimt : Refd. JiuwkiiiN r. (lutlic- ok* (1S55), <i la* (i. 

M. (j. 1. 

2508. - Judgment registered.! A judgrmmt 

is not by Judgmeqis Act, 1838 (c. 110), made a 
(diarg*^ on an <TClesiaHtical la'iiefice lield by 
debtor. - llATKs r. (1851), 2 Sm. A: ii. 

509; 2 Eq. Jtep. 803; 23 L. J. (h. 782; 23 
li. T. O. S. 305 ; IS ,1. J». 001 ; 18 Jur. 715 ; 2 
W. II. 030 ; 05 K. It. 503. 

2509. • .J - A judgment entered up 

against- a ben<‘ficed ch'rgyman dot's not civatt* a 
ciiai*gt* undtT Judgnitmts Act, 1838 (c. 110), s. 13, 
upon his living. 

A rt'ceiver was a]qH>ini-<*d by the ct. in u suit by ' 
a. jutlgmt'iit- ci'editor of a benellced clergyman to 
enftuft' his judgment as a charge upon the living, , 
the Vice I'linnctdlor who ap]H>inted the receiver i 
coiiHidering that the judgment- was a chai'ge. ' 
Aimther jiulgmeni creditin' t lien issuetl a sequestra- 
tion against the siiihe living. A: a mot ion being 
made in the cause for Jus coTumittal for contt‘mpt, 
another N’iee (■lianct'llor ivfusetl to make any 
tmler, but tlirected him t-o pay the costs. A: he I 
undertook to deal w'ilh the sequestration as tlie 
et. should diivet. At the liearing, the siuuo Vico i 
i'hiuicelltn* ft*lt laniiul by the opinion t'xpresstal on 
the occasion i»r the appointment of the ivceiver, 
A: deeidetl accordingly. On appeal if f/d ; 

(1) the first judgment was not a charge on tlie 
henellee. A: a receiver ought not t-o have been 
appointt'd ; (2) sc'iiut'stratiou was the only proper 
mode of I'nfoiring a judgment against the profits 
of a benefice ; (3) the judgment cri'ditor who had 
issued a siHiuestratiim had a jiriority of charge, 
notwithstanding any contempt )u* might have 
eoimuitted by interfi'ring when a iveeiver was 
appointed.- Hawkins v. Oathkiuxu.k (1855), 
tl Do O. M. & O. 1 ; 3 Kq. Kop. 318 ; 24 D. J. Ch. 


332 ; 24 L. T. O. S. 281 ; 19 .1. P. 115 ; 1 Jur. N. 8. 
481 ; 3 W. K. 194 ; 43 E. R. 1129, L. JJ. 

AnnatatUma : — As to (1) Refd. Arnold v. Uravesend Corpii., 
Palllfltcr r. Same (1856), 25 L. J. Ch. 776 ;.McBeaii v. 
Beane (1886). 30 Ch. D. 620. Aa to (2) R^. Parry r. 
Jones (18.56), 1 C. B. N. S. 339. OeneraUy, Mentd. Cope 
V. Doherty (1858), 2 Be G. & J. 614 ; Border v. O'Neill 
(1863), 2 Nwv Kep. 651 ; Kc Poland (1866), 35 L. J. Bey. 
10 ; Cambriuii Bys. .Seheino (1868), 3 Ch. App. 278, n. ; 
Norwich, Bp. r. I’earne (1868), L. R. 2 A. & E. 281 ; 
Bcioley v. Carter (1869), 4 Ch. App. 230 ; Garnett r. 
Bradley (1878), .3 App. Caa. 944 ; He Meredith, Ex p. 
Chick (1879), 11 Ch. I). 731 ; Bradlaugh v. Clarke (1883), 

8 App. Caa. 354 ; Seward v. Vera Cruz (1884), 10 App. Caa. 
59 ; He Leavealey. [1891] 2 Ch. 1 ; Baird r. Tunbridge 
Wolla Corpii., [1894] 2 Q. B. 867 ; Eastman Photographic 
Materials Co. v. Comptroller-General of Patouta, Besigna 
& Trademarks, [1898] A. C. 571 ; Birmingham Corpn. v. 
Birmingham C'unal Navigations (1905), 3 L. G. R. 1287 ; 
R. r. West Riding of YorksWre County Council, (10061 2 

K. B. 676; Porthcawl U. C. v. Brogden, [1017 1 1 Ch. 634 ; 
Banbury v. Bank of Montreal, [191 8 J A. C. 626 ; He 
Plymouth Corpn. & Walter, [19181 2 Ch. 354 ; A.-G. r. 
Brown, [1920] 1 K. B. 773 : Nloollo p. Voisln (1922), 91 

L. J. P. C. 129 ; Rhondda^s Claim, [1922] 2 A. C. 339 ; 
Woodifiold p. Bond, 11022] 2 Ch. 40. 

2510. Right of judgment creditor to receiver.]- - 

JJawkinm V. CiAMTiEitcoLE, No. 2509, ante. 

(\ Other Transactions. 

2511. Validity -Demise of benefice — To secure 
annuity.]- -A d«*misi: by a parson of his beiK'fk***, 
made subse((uent to 57 CJco. 3, c. 99, for seeming 
an annuity, is void, it being in 8ub.si<ince a eliarging 
of the benefice within 33 Eliz. c. 20, wliicli, as far 
as relates to chargings beneflcM'S, is now' in fore*', 
having been revived by 57 Deo. 3, c. 99. — SiiAW' 
r. PuiTCJiAJM) (IS29), JO R. A- 211 ; 5 Man. A: 
By. K. 11. ISO; H J.. J. O. 8. K. R. 133; 109 
E. R. no. 

AinuttatUina : — Refd. New laud r. Wat kin (tS32), 2 Meo. 

171 ; .'^Mlliiiarslie r. Ilcwctt fl.s34), 1 Ad. Si Kl. 812. 

- :- Sei\ also. Nos. 21SS-2490, 

ante. 

2512. To trustee for payment of in- 

cumbent’s creditors.; -To an action by a seque- 
Htrjit-or of the living t»f S. ujum a covenant t-o i)ay 
the yearly rent of iOSO, contained in a lease of the 
rectory Sl tithes, with certain ex<*eptions, of tin* 
living of S. granted by the rector of S. to deft, 
before the sequestration, deft, pleaded that the 
lector being md(‘bt(‘d to \\ A: M. in large sums of 
money, A: requiring time to j>ay the debts, W A: jM. 
at the request of the rector consented to give tiim*, 
A: V. consented to advance liim a fuilher sum upon^ 
condition of the lease being granted to deft., A:- 
of another deed being exeeutt'd by w’liieli the rector 
appointed deft, receiver of all the tithes, etc. 
demised by the lease, A autliorising Jiiin, after 
deduction tif a percentage, to pay therefiom the 
debts of A: M.. to keep up certain ladicies of 
insurance for tJie b(*neiit of W A M. A: also certain 
other ]>olicies. A: to carry out other purposes 
conne<*t4Hl with the arrangement. The ph'ji 
alleged that the leiuw' was e\«*eiited as part of the 
Mime transaction, A: that the rect-or knew at the 
time of the dcreds being executed that deft, was 
attorney A: agent for V., A: that the second deed 
was made to enable him to apply the i*ent reserved 
by the firet deed in the manner above mentioned ; 
that tlieiv was due from the ivetor to V. A' M. 
luotv than was elaimed in the action, A:Mhat he, 
deft«. ha«l appliiH.1 the tithes, etc., iveeived by him, 

. as directed by the second deed. Deft, pleaded, 
further, that befoix* the ex«.H'ution of the lea.w the 
rtH'tor of S, W'os indebted t<» V. A M. A others, 
A that in consideration themif A of a further 
, oilvance by V., the ii'ctor agixH*d to charge the 


PART V. SECT. 9, SUB-SECT. 3.-B. 

2507 i. ll'Ar/An* ekoriff on /irian.l — 
I'mlcr BfMors (Irclttud), 1840 (t*. 105). 


H. 22. a jmigmout a g<Hul rliarge 
»i|K>ii an tHvU'Aiastii'al IhmwHiv in 
Irt'laiul. 13 KlU. C. 20. not exteiKlhig 


to lrv*ldiid, whiTi* then* in no e«#rre- 
hiHUuliiig eiiaetmeut. - - WiXTKii r. 
Homan (1856), 8 Ir. Jur. 399. — IR. 
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living of S. Imt executing the lease declared on, & by | 
appointing deft, agent & receiver by the deed sot 
out in the first plea ; A. that the lease was part 
of the same ti'ansaction to chai*ge the li%Tng : — 
Held : the first plea did not show any defeasance 
of the covenant to pay the rent contained in the ; 
lease : but there was an equitable assignment' of ' 
the rent so far as necessary to pay \\ A: M., A: 
the lease was void as being* pait of a transaction 
by which the living was cliargod, contrary to 13 
Eliz, c. 20 . — Walthew r. Ckapts (1851), « Exch. 

I ; 20 L. J. Ex. 257 ; 10 L. T. O. S. 401 ; 155 
E. R. 428. 

2513. Composition — Trustee to apply future 

income In payment of Incumbent's debts.]— A 

composition with a clergjTiian, in considt^rMtion 
that his futui*e income may be received by a 
trustee, A applied in liquidation of Jiis debts, 
after providing for a curate, is void under 13 
Eliz. c. 20. — Au iiiN r. Hopkins (1831), I Ring. 
N. 09 ; 4 Moo. A: S. 015 ; 3 L. J. i\ P. 272 ; 131 
E. K. 1055. 

AiuutUitwim AM. TiOiur r. Sloric (1S4‘.»), Hi .lur. 2*27. 

Reid. llan'kiiiH r. (iutheirolc ti Di; O. M. & il. 1. 

Mentd. McMuauM r. Cooka (ISis?), 35 C'h. 1). 081. 

2514-. Mortgage of income of canonry - 

No cure of souls.] — (iUENFElX t*. WlNDSOIt (l)KAN 
A: (’an«)Ns), Mo. 342, auir. 

2515. Personal covenant to pay — Con- 

tained in void charge.] — A dendaration in covenant 
stated that deft, htul grant<*d an annuity to pltf.. 
At for the better securing the annuity deniiKc*d a 
rectory & prebendal stall to certiiin trustees. At 
covenanted f(»r xiayiueiit of the annuity : A: alleged 
ns a breach the non-payment thereof. To tliis 
dcclaratum deft., being under U*nus of pleading 
isHuably, ]>leadc‘d that the indenture was mmle 
with the view of charging. A: w'as a charge upon, 
the rectory, the same being a bi*iietl<*e with a cui*e 
of souls, contrary to 13 Eliz. c. 20, A: that the 
ind(*ntui‘e A*, security were made to evad<} tlie 
statute y/r/d .* the statute avoidc‘d the eJiargo 
upon the b(*ii(‘lie(> only, but not the covenant in the 
det‘d containing it.-- S loan E r. Packman (1813), 

II M. A W. 770 ; 1 Dow. A 1.. 332 ; 12 L. .J. Ex. 
423 ; 1 L. T. O. S. 310 ; 152 E. R. J0I.5. 

Aittutlaiuin Reid. PJiillpotlH i\ PliOlimtth (1850), 10 (*. Ji. 

85. 

(*ow pare Sub-sect. 3, A., ante. 

2516. Mortgage of pew rents Of consoli- 

dated chapel.] — 31ie pew it*rit.s of a consolidated 
ebaped, ])aid to the cliurchwardtms on trust to 
jmy the expens<*s of tJie ehaiicd A lianci ov«*r the 
surplus to the vicar, come under tlie words “ liv- 
ings appointed for ecclesi<istieal ininislej-s *’ in 
1.3 Eliz. c. 20 ; A a mtge. of sucii p<?w l•<‘nts is a 
charging of a b(;netice with a “ profit out of t|j<i 
same to be yielded ” under tlie Act, A is void. — 
Ji€ Deveson, Kx p. Aj<iiow.s.mjtii (1878), 8 tdi. D. 
90 ; 47 1.. J. Rcy. 40 ; 38 J.. T. 517 ; 2(i W. K. 
000, D. A. 

AmutitUioMi .Magdulcn r. KiiottN (1x78), 

8 C’li. J>. 709 ; Vickern r. Selwyu (1903), 89 L. T. 717 ; 

Wolfe r. Surrey County Council Clerk, lleeve tj. .Same, 

1 1905 J 1 K. li. 439. 

2517. Assignment of annuity— To retiring 

incumbent on union of beneflces.j— McRean v. 
Di!:an£,.No. 2413, ante. 


Sect. 10.--SEQUESTRAT1ON OF BENEFICES. 

Sub-sect. 1. — Nature ani> Occasions of 

l^liOCESS. 

2518. When remedy available — Lunacy of In- 
eumbent.j — London (Bp.)' A BeaCmont v, 
NK7HOIJ.8 (1723), Bunb. 141 ; 145 E. R. 025. 
Anmiiatian Hanllng r. Hall (1842), 11 L. J. Ex. 354. 

J. — VOL. XIZ. 


When sequestration granted.] — See Sub- 

sects. 2, A., 3, 4, A 5, post. 

2519. Curacy •] — P rout r. Creswetx, No. 

770, ante. 

2520. Is charge on benefloa— Within 18 Geo. 2> 

c. 20.] — Where the quoliilcatiou of a justice of the 
p(*aec is an ecidesiastic'al benelloe, a 8oquestration« 
l8suc^d at the suit of a creditor, under which 
possession has been duly taken, A the profits 
m'cived, is an “ iuciimbrance affecting the estate 
within IS Deo. 2, e. 20, s. 1. In a penal action 
against the incumlHUit for acting as a justice 
without being qualified, the vnit of setfuestrari 
facias is admissible in evidence against him, 
although tlie judgment i*oll contains no entry of 
ail award of the writ. — P ack v. TaupiJ€Y (1839), 
9 Ad. A El. 408 ; 1 Per. A Dav. 478 ; 2 WUl. Woll. 
A 11. 88 ; 8 L. .1. M. (?. 93 ; 112 E. R. 1289. 
Annntationji : — Reid, hunter r. UrcHHWolI (18.50), 10 h. J. 

O. li. 357 ; Powell r. lllbbert (1850), 15 Q. 11. 1*20. 

2521. Is only proper method of enforcing Judg- 
ment- Against profits of benefice.] — Hawkins t\ 
(jlATiiEuroLK, No. 2509, ante. 

2522. Is continuing execution.] -Deft, was 

i*ectoi* of the parish of A. in the archdeaconry of 
1)., which w'as fonuerly in the dioct'se of B., but 
was disst'vered that diticese undt*r hjcidesi- 

astical (’omiiiiKHU»n«‘i*s Act, 1830 (c. 77), A i)er- 

. miuiently annexed tt> A included in the (lioeeso of 
: S. 33ie ivgi.Mtrar of siieli i>oi*t-ion of the tliot^'se 
of B. as lay within the ai*chd(*aconi*y iiad an ofilco 
I at i\, at whieh, after the annexation, he continued 
' to transact t hi* business of H(M]U(*stratioiiH as ho 
1 luul <l<jne befoi*<». A writ <jf HCi/uestrari facias 
I was issued by pltf., direcLnl to the Bishop of H., 

> A delivered t/O the registrar A acc(*pi<;d by him, 
! A He(iut»Hti*at<»rs were ap]uiintc>(l under th<» seal 
I of the Bishoj) of S., A tlie writ I’einained in the 
, registrar’s hands at his €»niee at //c/d; 

i (1) the writ of He(|uesti*iition is a coniitiuing 
i execution A' eontinues in force until tlu* debt A 
costs an? realisful, witfiout referents? to t-lie, timo 
at' which tie* writ is nominally returned, or until 
tJie hishof) is ruled to J‘<>tui'u it., whicli has tlic* elTect 
! of iniitiiig an end t.o the writ ; (2) a hisliop is a 
corporation sole, A on tli<* d(‘ath of a bishop Uu?ro 
is no need of a ft'(*sJi writ of sinpiestration, but iho 
: siicrceediiig bishop may be called upon t.o make a 
ret urn that, wiiieh has been levied since he carno 
into ofihM* A to ndurn the writ ; (3) und<T the 
eireiiiiistaiieeH aibovt; stated this writ Wfis Hght.ly 
direct-ed D> the Jiishop of S., A t lie prewnt bishop 
III list make a return to it. - Pjielph v. Ht. .Ioiin 
( 18.75), JO Kxcii. 895 ; 3 i). J.. Ji. 478 ; 24 Ij. J. Ex. 
J7J ; 24 L. T. O. S. 31 I ; 150 E. It. 704. 

2523. What property subject to sequestration — 
Only that held as corporation sole.] - Mohely v. 
Warhi’Iiton, No. 1850, ante. 

2524. Legal presumption of validity.] -In an 
action for money had A received by deft., oh 
sequestratijr, to the use of pltf*. as incumbrmt, 
pltf. isnot (fiititled, upon proof of the nrceipt of iho 
iiuiney l»y deft., to call upon him to pnive the 
validity i»f the siMiuestration, but is bound to prove 
on his own part Uiat the Hfufuestrution is invaUid- 

Tii<! law will infer a valid sequestration until 
sorm*ihing is shown to the contrary (l^oitij (Camp- 
bell, D..J.). — BAiiTLKn' V. Eva.n.s (1851), 18 
L. T. 0.8.71. 


Bub-sect. 2. — Fob Debt ok on Bankhuitcy. 
A. /sHue of JVrit, 

2525. Who may apply for— Provisional assignee 
of insolvent Incumbent.] — A provisional assignee, in 

E B 
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Sect. 10. — Sequestration ofhemflcea: Sub^secL 2, A., 
B. & C\ ja), (b) d? (c).] 

whom a prisoner’s estate & effects are vested by 
an order of the Insolvent Debtors Ct., under 
Judgments Act, 1838 (c. 110), s. 37, has power 
where such prisoner is a beneficed clergyman, to 
apply for a sequestrarion under sect. 65. — Smith v. 
Wethrretx (1847), 6 Dow. & L, 278 ; 17 L. J. 
Q. B. 67 ; 10 L. T. O. S. 229. 

2526. Not subsequent inoumbraneer — After 

appointment of receiver obtained by prior incum- 
brancer.] — H awkins v, Gatubrcole, No. 2509, 
ante, 

2521 . To whom writ issued— Transfer of benellce 
to another diocese.] — Phelps o. St. John, No. 2522, 
ante* 

2528. When granted.] — B. v. Swinney (1770), 

1 Cr. A J. 390, n. j 148 E. B. 1474. 

Anmdalion : — Folld. 11. v, Armstrong (1835), 2 Cr. M. & K. 

20ri. 

2526. Defendant possessed of benefice — 

No lay fee.] — Whore to a special capias utlagatum 
the sherilt I'eturzis an inquisition finding that deft, 
has benefices but no lay fee, this ct. will award 
a writ of sequestration upon reading the transcript 
of the outlawry & inquisiiion. — B. v. Hind (1831), 

1 Cr. & J. 389 ; 1 Dowl. 280 ; 148 E. B. 1473 ; 
stili nom. He Hinde, Dixon A Dalton v. Uinde, I 
1 Tyr. 317 ; 9 L. J. O. S. Ex. 107. 

FoUd. K. v. Armstrone (1836), 2 Cr. M. & R. 

205. 

2580. .] — Whore a sheriif re- 

turned to a writ of capias utlagatum that deft, had 
no goods, nor any lay fee in his bailiwick, but that 
he was possessed of a rectory, tiie ct. ordered the 
writ of sequestration, although the sherilT did not 
return that he had seized the rectory into his 
liands. — B. r. Aumstiiono (1835), 2 Ur. M. ^ li. 
206; 4 Ji. J. Ex. 107; 150 E. li. 88; suh nom. B. 
V, Ammwtuonci, Swann v. Armhtuoncj, 3 Dowl. 
700 ; 5 Tyr. 762. 

2531. Name & situation of bene- 

fice not stated in sheriff’s return.] — To a writ of 
cuiAas utlagatum, the shorilT returned that deft, 
had no goods, nor any lay fee witldn his bailiwick, 
but tliat he was a benefleed clerg>'man ; not 
stating the name or situation of the benefice. 
Tike ct. refused a writ of sequestration, but sug- 
gestod a motion for a nde calling u))on the sheriff 
to lunend his i*eturn.— - li. r. J*owei4L, Ion r. 
PowEU. (1830), 1 M. & W. 321 ; 5 L. J. Ex. 170 ; 
150 E. B. 460. 

2582. .] — Deft., a beneficed 

clerk, having failed to pay to pltf. his debt as 
ordered by the ct. an aiiaciimont was issued against 
him, to which non est inventus was I'eturuod. 
The ordinary writ of sequestration was then 
issued, to which it was returned that deft, had no 
lay property ; & the ct., on motion, ordered a writ 
of setpiestrari facias dc bonis ecclesiasticis to issue, 
directed to the bishop of the diocese. — Allen r. 
WllJJAMS (18.64), 2 Sm. & G. 455; 3 Eq. Bep. 
07 ; 24 L. J. Ch. 100 ; 24 L. T. O. S. 122 ; 3 W. II. 
85 ; 06 E. B. 478. 

2583. No writ Of execution Issued.] — Judg- 

ment having been signed against deft., a beneficed 
clor^cyman in t he county of Brecon, a writ of 8e<|ue8- 
trauon was issued ^ put in force in Aug., but at 
that time no writ of fi. fa. whatever had been issued . 


In Oct. a writ of fi. fa. was issued against deft., 
to which the sheriff of Bristol made a return of 
nulla bona only, & not that deft, was cHericus 
henefioiatus. On Nov. 22, a rule nisi was obtained 
to set aside the writ of sequestration : — Held : 
the writ of sequestration was imgular. — Bromage 
V. Vaughan (1 862), 7 Exch. 223 ; 21 L. J. Ex. Ill; 
18 L. T. O. 8. 260 ; 16 J. P. 394 ; 165 B. B. 926. 

2584. No return of nulla bona to writ of 

execution.] — Babbitts t?. Woodward (1869), 20 
L. T. 778. 

2585, Issue of second writ — No return to first 
writ.] — Yarroth V. Seys (1720), Bunb. 62 ; 
145 E. K. 695. 

B. Position, Powers and Duties of Bishop. 

2536. Position — In situation of sheriff.] — Where 
a bishop grants sequestration against the elTects 
of a clergyman, within his diocese, he stands in 
the same situation as sheriff, & the ct. has the same 
power over him as over that officer. Therefore, 
where four writs of sequestration had issued agiiinst 
the elTccts of a clergyman, at the same time by 
the same attorney, at the suit of different pei'sons, 

they had been placed so as to defeat the execu- 
tion of plif., who was entitled to priority, the ct., 
ordered tlu^ bisliop to return what he had levi(jd, 
& give precedence to the writ issuc'd at the suit 
of pltf.— B. V. lA>NDON (Bp.) (1822), 1 Dow. & By. 

K. B. 480. 

2537. .] — When the profifs of benefice, 

which had been seiiuestraitHl at the instiiince of 
the provisional assignee, not paid into ct., upon 
the gi'ound that a judgment civdilor, since the 
insol vent’s discharge, was taking steps to set it 
aside, no notice having been given to the pro- 
visional assign<H) tliat it was intended to dispute* 
his title, tJi(* Insolvent Ct. granted a rule upon the 
bishop to show cause why he should not make a 
return of the proceeds of f fie sequestration. 'I’he 
bishop iiavlng made a return ; — Held : the bishop, 
wlios(! office in this matter was analogous to that 
of sherift was ac^countable to 1 he et. 

The bisliop is the officer of this ct. ; he sequ<.‘st4*i*8 
the pmfits of a benefice in pimiuaiice of an ord<*r 
made by tins Insolvent Ct., which order .Tiidgments 
Act, 1838 (c. 110), emiihatically pionounces to be 
his sufficient warrant. Thert^ appears no reason 
that the fruits of his levy should travel to the hands 
of the provisional assignee? through the Ct. of Q. B. ; 
& the natural construction of tlH? statute is that 
it is the business of this ct. to enforce the rights of 
the creditors in such a matter. The bishop has 
made his return of £713 13s. 7 id. levied under the 
provisional assignee's sequestration ; & has given 
US the dates of seven subsequent 8C(|uestrations 
issued on judgments of particular cn'ditors. The 
order now made is, that he shall pay the money 
into ct. (/XT ('UR.). — He Wktherell (1848), 11 

L. T. O. S. 249, 373. 

2538. .] — A return having been made 

by a bisliop to a writ of fi. fa. de bonis ecclesiasticis, 
annexing accounts of moneys levied under that 
A a prior writ issut^d by another sequestrator, the 
ct. referred the account to the master 4o examine 
the dt*duciiou made from the sum loWeds A say 
whether they wert* proper to be allowed, notmth- 
standing the same accounts had been filed in the 
Ecclesiaatical Ct. — M orris v. Phelps (1850), 4 


PART V. SECT. 10. SUB-SECT. S.— A. 

d. ir^a gnmM — of nulla 
iNma to WTtI of anothrr crtdUttr.h^The 
o1.. grouted a writ of ■equmUratlon to 
the bishop, without a writ of ft. fa. 
having hew Sret innued by pltf., 4^ a 
returu thereto obtained* when It 


J appeared by the recordM of the ot. that 
i theaherilTtu whom such writ, if issued. 
) must have gone, had recently returned 
; nulla bona to a ft. fa. sued out of the 
; ct.. by another creditor, against deft. — 
1 fMTTB r. AluumtONU (1847). 10 

' 1. Is. It. 447.*— IR* 


PART V. SECT. 10. SUB-SECT. S.-'B. 

e. Liabilitf /or drfauU of segurs* 
frolor.h- A suit is sustainable tor an 
account, on foot of a sequestration over 
a heuefioe In the diooeso. against the 
personal reprwentatives of two suc- 
ccMsIve bishops A the present bishop. 
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Exch. 895; 19 L. J. Ex. 105 ; 14 L. T. O. 8. 422 ; 
14 J. P.660; 154 E.R. 1480. 

Annoiaiiona >--Coiud, HawkiuR v. GathcrcKilo (1855), 6 

Do G. M. & O. 1. Befd. Blllliiff r. St. Aubyii, Towoies 

V. Same, Ramsay v. Same (1861), 4 L. T. 404. 

2539. Money paid under mistake of fact 

by sequestrator — Property applied by bishop In 
sequestration — Personal liability of bishop.] — 

Where tithe rentchargo was paid by pltfs. under 
a mistake of fact to the sequestrator of a benefice 
appointed by an order mado by the bishop under 
Bkpey. Act, 1883 (c. 52), s. 52, & was m-eived & 
applied by the bishop, who had no notice of the mis- 
take, first in providing for tlie spiritual ncsjcis of the 
benefice, & then in payment of the balance to 
the trustee in bkpey. of the* incumbent x—Hvld : the 
bishop, 08 between liiinself At jiltfs., was in the 
[>osition of a p»*incipal, as such was liable to 
repay the amount so r(»ceived tV applied by him. — • 
Baylis r. London (Bi».), (11M3) 1 (%. 127; 82 
L. J. Ch. «1 ; 107 1.. T. 730; 20 T. L. it. 50 ; 
57 Ho\. Jo. 00, i\ \, 

Annoiaiions Reid. .Siiicliitr r. llrouiarhniii, 110141 A. 

:)68. Ifentd. l!hilll!iir\vurth r. Kschu (1!)2:}1. 12U \u T. 

bU8; Uoltr. Murkhaai, (16231 1 K. 1). 5(I4. 

2540. Duties — To account -To whom account- 
able — Not creditor.] —A creditor of an insolvent 
clci»gyman cannot have a rule calling on a bishoj* 
to luiider an account of moneys received under a 
Ke(jueKtration obtiiined under the Insolvent Act. — 
iiV p, Moffatt At Dkwk (1837), Will. Woll. A: Dav. 
358; Huh nont. He Dkwkh, A’j: p. MoFFATl’, 1 
Jur. 453. 

To make return to writ.] —Str Sub-sect. 2, 

])., post, 

C. Svqticsirators, 

(a) In iiemruL 

2541. Appointment— -Whether bishop bound to 
appoint cheapest sequestrator.] — (1) A Mupa's- 
trator has no rigid to charge the estatt^ with the 
expensi.* of audit dinnej*s if tlie incurnbi^rit ex- 
pressly forbids it ; but. by lying l>y A not objecting 
at the tiIIl(^ the iiiciimhent cannot uft.ervvards 
object t4> such charge if it is the practice to give 
sucfi diiitiei'S to llie payei*s of tithe. 

(2) The bishop is not bound to appoint the 
pei*son wlio will act as sequestrator on tJie cheapest 
Wins . — He Sanders r. 1'e.\le.\he (185b), 1 L, T, 
51 ; 23 J. P. 771. 

2542. Position —Mere bailiff or agent of bishop.] 

— On the general principle, 1 am in<*lined to h(»ld, 
that the seiiuestrator will be liable for dilapida- 
tions. Tlie King's writ issui's to the hisliop to 
levy a sum for the discharge of tln^ tlebt. 3’his 
writ has been truly described as marnbiiory to 
the bishop, who is, in a general sense, only minis- 
terial. The si^questrator is a kind of baililT t<i the 
bishop. Then* is no mention of any purpose*, but 
the payTnent of the particular debt ; it is, however, 
a thing incid(*nt to, A ins(*parabl« from, the 
subjeci-inatier iWlf, that then* are certain liuties 
A exix*n8es for which the sf*questralor is bound 
to provide. The instrument issued under the 
authority of the bishop, A contaiiiN a clause of 
allowance for all necessary charg«»s ; A 1 do not 
know on what, principle it can i>e maintained, that 
the repairs of the chancel, A of the paisonag**, are 


not necessary chai*ges. The clcri^nan is, by law* 
equally required to provide such repairs, as well 
as the performance of Divine Service, A ho cannot 
exonerate himself from one of tlioso duties, more 
tlian from the other (Sill W. Scott). — Hubbard 
V. Beckford (1798), 1 Hag. Con. 307 ; 2 PhUlim. 

-Refd. Harding v. Hall (1842), 10 M. A W. 42. 
-.j — The sequestrator of a bene- 


o, n. 

AnnotativH .*- 

2543. 


lice, apiiointed by the bishop under a writ of 
seqi 4 estrari /rrrirts, is the mere baililT or agent of 
the bishop, A has no such interest in tlie profits 
as will enable hun to malnt4iin an action at law 
against a party who wi'ongfully n*celvo8 them. — 
ilAJiDiNo V, Hall (1842), 10 M. A W. 42 ; 11 
L. J. Kx. 354 ; 0 J. P. 033 ; 0 Jur. 040. 

.Jn/Krfcj/io/w Reid. BayllH v. London, Bp., (1012) 2 Ch. 

318 ; Ho>v8ou r. Sliolloy, 11U14 J 2 Ch. 13. Mentd. BmOf5 

r. C^renswoll (1850), 14 Q. B. 825 ; l»o\vell v. Ulbbort (1850), 

15 L. T. O. 8. 158. 

2644 . On bankruptcy.] - Where a sequos- 

trater has become bkpi., the ct. will restrain him 
fi*om cxci*cising his power, A permit the assignee 
to use his name, until a new H(‘questrator has 
been appointed. — /»V Iveson, Kx p, Hali. (1835), 
1 Deac, 87 ; 2 Mont. A A. 392 ; 4 L. J. Bey. 83, 
Ct.. of It. . ^ 

2545. Remuneration.] — A seiiui'Htraioi* is not 
entith‘d to a stated fee of Os. Hd, a day for his fee. 

I do not remember that Os. Hd, is an absoluti* 
stated fix*, to all 8equest.ratoi*H, whether tlio elTecla 
seized uiidc*r thi) sequestratiou arc large or small ; 
A as the sixiui^strator, in this case, has not got in 
£10 in almost two yeai’S, 1 tliink the gmss sum (lie 
mast<*r has allowed him, is sunicieiit for his 
trouble.- -Wood v, Pheeman (1743), 2 Aik. 512 ; 
20 K. Jt. 725. 

2546. What expenses allowed — Expenses 

of audit dinners .] — He »SANDiais r. Penucaue* No. 

2541, ante, 

(h) Poievrs and Duties of Svqxastralor, 

2547. Repairs— Only to repair as necessity 
arises- Right to retain money to meet future 

repairs.] A sequestrator’s duty is do repuii's 

as tliey become requisiLi out of tlH» moneys 
coming t.o liis Jiarids, A not to intairi money to 
meet tlie pnibable expenses of future repairs. — 
Dean v. Lempkiere (1857), 29 Jj, T. O. H. 125; 
5 W. U. 590. 

Liability for dilapidations.] — See Paid/ 
VII., Sect. 9, sub-sect, J, Ji., jtost. 

Accounts What charges allowed.] See No. 

2511, ante, 

(r) Accounts, 

What charges & expenses allowed.] -Sec No. 

2541, ante, 

2548. Place of custody - Bishop’s registry.] 

'I'lie bislioji’s registry is Uk; proper jilace of custody 
for the Heqiiestrator’s l•«^ceipts, a<;counte, etc;., wi(li 
r«*ferc;nc<* to their admissibility os legal evidc?rice in 
ouestioiiH of dispiiL-d right te tiihf^s. — PUIJ.EY 
V, Hilton (1823), 12 Price, 925 ; 147 K, li, 829. 

2549. Reopening accounts —Reference to master 
—To examine deductions.]- Dawson v, Symunds, 
No. 2557, post. 


cii the allcgatiou of Ioha to the creditor 
by the default of the Hcquiwtrator, 
during their ro«iH*clive biHliopricti. — 
BoiiC r. Garukti' (1849), 12 1. £q. IL 
559.— IR. 

PART V. SECT. 10, SUB-SECT. 2.— 
C. (a). 

f. ll’Jkerr parlies to bitl by an- 
nuUaiU — Annuity charyrd on btnf 
Ace.)— SequestratorB in p o t um m i on of a 


beueftec, A who Imve apiMiliiU**! 
merely for the puriKiHo of poyliig 
oiiraUjM, etc., are wot nwcHHury parllen 
to a bill by all uiiiiultunt wIiohi* annuity 
is charged ui»oii I be lM-nellec.- - 
Stan.m'h r. UoniNM^N (IW37), - 

Jo. Ex. Ir. 498.— IR. 

PART V. SECT. 10. SUB-SECT. 2.- 
C. (b). 

g. Accounts— UnauiAoritud jMywent 


of vnniey U* Wlieii a NoqucM- 

traUir Iiun Imicu ordorml to aocouut in 
the CM.of Exchequer for MtiniA which 
he liuH riTceived. ho ought not, pending 
t he fuin/iriwut ion of the niaHter’d report, 
to pay <»ver tli«y binhop the money in 
bin littiidit : if he do mt, the ct. will, 

iiotwitlmturiding Huch payiiicfit, compel 
him to bring lii the urnounl.- Oal- 
KIIAITII r. PILKINUTO.V (1847/. 10 1. L. 
K. 473.— IR. 

E R 2 
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Sect 10. — Sequeairalion of benefices: Sub^sect, 2, 

2550. .] — MoBKie v. Phelps, No. 

2538, ante, 

2561. Whether action of account main- 

tainable — By incumbent against sequestrator & 
creditor.] — The vicar of a parish suffered judgment 
to be entered up against liim in the Ct. of Exch. 
for a debt in virtue of which the tithes, rents & 
proiits of the vicarage were sequestered ; after 
Uie sc^questration had continued for some time, 
the vicar filed his bill against the Judgment 
creditor, the sequestrator the bishop, x-raying 
that an account might be taken of the tithes, 
rents piofits i*ecoived by the sequestrator, & 
tint liayments thereout to the judgment creditors ; 
&> that ux)on payment by pltf. of what should be 
found due to the creditor, he might be ordci*ed to 
(‘nt<*r ux> Hiiiisf action on the judgment, A that the 
writ of sequestration migiit be discharged : — 
Held : the bill must; be dismissed with costs 
against thi; bishop A. the s(‘.questrator on tlu^ ground 
of want of privit/y, At against the judgment creditor 
on the gitiund tliat the nuittc^r was one entirely 
for the ct. of common law in which the jud^^ient 
was enleivd up, & the ( . of Ch. had no jurisdiction 
to decree on account to be takrui in such a case. — 
Wiu-IAMH V. IviMKY (1870), 23 L. T. 100. 

AniMiuiion : — Reid. itayllH r. Luiiiion iqi., IHiLtJ 1 Ch. 127. 

2552* Jurisdiction of county court to hear 

action involving reopening of accounts.]- Iluiutow 
V. Tilhon (1808), H T, L. U. 214, C. A. 

D. Udurn to ir. f. 

2553. Who may apply for — Not incumbent.] — 

A d(*ft. has no right to have a writ of levari facias 
tic bonis ccrlcsiasticis r(‘t'Ui*ned, but may have a 
ifturn of the amount of profits ifceived by the 
sequestralor.— ilAJiT r. Vollans (1832), 1 Duwl. 
434. 

2554. By whom made — General rule.] -Attach- 
nuud may issue against a peer, but for not ivtui*ning 
u fi, fa, dc bonis ccclcsiasiicis, it is pi'oper to move 
against the chancellor, commissiU'y, or cdlicial. - 
Jt. V. St. AfcJAPU (Up.) (1752), 1 Wils. 332 ; 05 
E. It. Old. 

Amwiations Mentd. Miller r. Kiu>\ (1S3S). 1 Plug. X. C. 

671 ; liolHTtw r. Cower (1S4C), b L. T. O. y. 126. 

2555. Death of bishop.] — Uule on bishop's 

cxi»r. to ivturn fi. fa. dc bonis ecclesiastic is. — 
LANqiiiT V. Jt)Nics (1718), 1 Stra. 87 ; 03 K. U. 401. 

2556. .>-l*iiELPs V. St. John, No. 

2522, ante, 

2557. Translation of bishop.] - (1) rjion 

the translation of a bishop to another diocese 
]iending a sequestration issued b^' him, tlie ivturn 
to the writ olfi.fa, dc bonis ccclcsutslicis is i)roi>erly 
made by Ids succes.sor. 

(2) ^^■here deductions weix» made from tlie sum 
levied under the HiH|uestration in ixnipeet of certain 
legal charges, including the curate's bti|HMul, the 
ctr. ro£enx‘d it to the master to say whether the 
deductions weix* iiroiKT. - Danvson t?. Symonds 
(1848), 12 Q. 14. 830 ; IS L. J. Q. 14. 34 ; 12 Jur. 
1072 ; 110 E. H. 1082. 

AtimiittHans : — At to (2) FoUd. Morris r. rheliw (1860). 4 

Kxch. 806. OrHcrulty, Msutd. Powell r. Uibberd (1860), 

10 L. J. g. 11. 347. 

2568 . Transfer of benefice to another 

diocese.] — O'Kines r. Onslow (1850), 27 L. T. 
U. 8. 185. 

2559. Time for — Not before execution satisfied.] 

PART V. 8ECT. 10. SUB-SECT. 8.— eT ruiiOor uu auuuui^. 

h. fcrficrrH tettwtiraium creditor j ^ vlcamgc by iht 
d* uMicr crcdiler*.} — A party claliuiug * titled te priority 


— A wnt of levari facicat having been relumed by 
the bishop &; filed, before the exec.ution was 
satisfied ; the ct. granted a rule absolute in the 
first instance, that the writ should be taken off 
the file, & sent back to the bishop, & that he 
should certify to the ct. what he had done under 
it. — ^Alderton V. 8t. Aubyn (1840), 8 Dowl. 223 ; 
6 M. & W. 160 ; 9 L. J. Ex. 00 ; 4 J. P. 01 ; 4 
Jur. 53, Ex. Ch. 

2560. Delay In appointment of seques- 

trator.] — A writ of levari facias was lodged at the 
office of the bishop of the diocese in 1852. At that 
time several other writs were there, & no seques- 
trator was appointed to collect pltf.’s demand 
until Aug. 1858, when nominee was 

appointed. The first amount of rentcharge 
would be due in the next month of Oct. & col- 
lected during the following Nov. : — Held : an 
application in 31ichaelmas Term, 1858, requiring 
the bishop to make a return to pltf.’s writ, was 
not premature. — E uomaue v. Vaughan (1858), 
32 L. T. O. 8. 134. 

2561. Sufficiency of — Not amount levied before 
bishop appointed.] — A bishop cannot be recxuirtd 
to make a return of wliat has been levied under a 
hvuri facias, previous to his coming into office. — 
Phillips v. Berkeley (1830), 5 Dowl. 270 ; Will. 
Woll. A Dav. .50. 

Atnwtaiiotui : — Apprvd. IMicliw r. St. Jolin (1865). 10 Exch. 

806. Mentd. Doc d. Blooiiicr r. llruiiHoiii (1838), 1 Will. 

Woll. & 11. 103. 

I 2562. Statement of receipts & expenditure 

— No statement that no other sums recelved.J-^ 

A return a writ of levari facias dc bonis erclesi- 
astieis, stating tlie ifceqiis expt‘ndit ui*e of the 
Hetpiest rator, but not stating that no other sum 
had been iTceived, is not. sunieii^nt. — Elc'HIN r. 
Hopkins (1838), 7 Dowl. 140 ; 3 Jur. 11. 

2563. Effect of — Termination of bishop’s 
authority.] — Though a levari facias dc bonis 
ceclesiasticis is a continuing execution, At a levy 
may be made under it from time U> liint* after it 
is returnable till tlu‘ sum indor.sed bi* satisiicxl, 
yet if it bt‘ actually returned, the authonty of tJie 
hishof) is at an end. Therefore whoi*e such a writ 
remain<‘d in the hands of the bisho]) long aft^u* it 
Wiis ix‘t urnable, wlio seqiiest^n*d the pi*ofits of 
a vicarage accruing as well before the return day 
os after. A: being ruled to return the writ, return(*d 
only the amount of the sum levied up to the return 
day, the ct. would not order the writ A: I’eturn to 
be taken off the file, but would only )>eriuit the 
ixdiirn to be amended by inserting the sum levied, 
up to the lime when the writ was actually re- 
turned. — Maksh V. Fawcett (1795), 2 Hy. Bl. 
682 ; 120 E. K. 710. 

^Intuttation .'—Mentd. Hilllnt? r. .<t. Aubyn, Toavuch r. Siimr, 

I Humsay r. Suiiie (1861), 7 Jur. X. S. 776. 

I 2564. False return — Remedy of creditors.! — 

PlCKAlU) V. Paiton (1000), 1 8id. 270; 82 E. B. 
1103. 

2565. Certificate by bishop — When ordered — 
After writ satisfied — No wrongful act.] — Where no 
wrongful act is shown, it is too late three yeai*s 
after satisfaction of the writ of sequestrari facias, 
to ccill u|K)n the bLshop to certify to the ct. what 
has bt‘en done under the writ. — B illing r. 8 t. 
Aubyn, Townes r. 8 t. Aubyn, Hamsay r. 8 t. 
Aubyn (1801), 4 L. T. 404 ; 7 Jur. N. 8. 775. 

JC. Priorities, 

2566. As between several sequestrations — Ac- 
cording to date of publication.] — L egassiuke v, 

‘harired un a rei'tory ; cmlitnr of the incumbent, although 
> incmubcut. la eu> ' prior in iioiut of time, who did not 
over a Judgmeut , obtain a sequestration until alter the 
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Ej!:eter (Bp.) (1782), 1 Crompton’s Practice, 
3t>l. 

2567. Position — In situation of sheriff.] t\ 

London (Bp.), No. 2530, autv. 

2568. According to order in which writs of 

levari facliu deUvered to bishop's officer.] — When 
several writs of levari facias are delivered to tlie 
bishop’s officer, he is l^und to issuer the writes of 
sequestration thei*eon in the order of time in which 
the writs of levari facias were delivered to him to be 
executed, & not accoixling to the date of their teste. 

Where, therefore, writ« of levari facias issued 
against W. were delivei'od to the deputy regi.strar 
of tlie bishop in 1S17, with diiHJctions to suspend 
the execution of them until further iustruelions 
^ with a request that notice should bt* givt^n c»f 
any subsequent wi’it being logded K s(‘quest rat it»ii 
applie<l for ; A:, on Mar. 30, 1853, W. having , 

become insolvent, the pt^tition of the iirovisional 
assignee w^^s lodgt^d with the deputy ri*gistrar | 
to be execut/od. A: with diivetions that si'cpiest ra- 
tion th€»reon should be immedint^'ly Issued, in i 
pursuance of Judgments Act, 1838 (e. 110), A:. | 
notice theii»of having been givtui by tin? deputy | 
registrar, dirf*ctions were given on Mar. 31 to issue . 
sequestration upon Uu* writs of levari facUts : — | 
JJeld : the petition of the pixivisional assignei; j 
was entitlc'd to priority over the writs of levari \ 
/nctW. -nSTriuiis r. London (Up.) (1857), 7 K. ^ 
B. 512 ; 20 L. J. Q. H. 200 ; 20 L. T. (). S. 88 ; 3 
Jur. N. S. 801 ; 5 W. Jl. 400 ; 1 10 hi Jt. 1317. 

2569. Liability of first sequestrator to account 

to second creditor.] — A s<Hpu"strator b(‘ing in pos- 
session of a r(‘elory, under a sequestration Issued 
by a civditor of the rc‘ctor, a st»corid erreditor 
having obtained a subsequent st;que.st ration is 
entitled to an accoiint in e(|uity against th(‘ first 
st^questrator, A: payment of the surplus after 
^tisfaetion of the iirst eredit-or ; nor are [irior 
incuinbraiKUM's who liavi^ not obtaine.d secpiestra- 
tioii necessary partitas to tiie suit. — (’dddinuton 
V. WmiY (1818), 2 Swan. 171 ; 30 K. it. 581. 
Antutiniion : -CODld. Ilardiiifc r. Hall (IS 12). 10 M. A: \V. 12. 

2570. First writ superseded for irregularity.] 

— Campbell Wiiitmiiead (1820), 1 Hag. Con. 

311, n. ; 101 hi JL 5r»3. 

2571. Creditor’s sequestration followed by se- 

questration by bishop— On suspension.] Bi NTMit 
V. CIIKSSWKI.L, No. 1028, ante, 

2572. Interest — First writ sued out before 

Judgments Act, 1838 (c. 110)— Other writs sued out 
after Judgments Act, 1838 (c. 110).] —A seipiesl ra- 
tion iiaviiLg issued against the living of a <*ic*rgy- 
man before the passing of tli<; above. Act, whaii 
by s<*ct. 17 give^i a judgment cn*ditor a right Uj 
inU^rest on his judgriient debt, even though tlie 
judgment was obtained before the passing of Iho 
A<jt, A: a subsequent sequestration having issued, 
the ct., on the application of the first s<‘qU4*s- 
trators, redused to permit them t/j indoi-se tiie 
amount of inbfirest claimed by them on tfieir 
judgment since the passing of the alxive Act, as 
by so doing the subsi^quent sf!que.stratorM would is* 
prt'judicc*d. — Watkins r. Takplky (1847), 2 


I Saund. & C. 158 ; 17 L. J. Q. B. 47 ; 10 L. T. O. 

I 101 r 11 Jur. 1017. 

I 2573. Right to sequestration disputed — 

I Appointment of receiver.] — Silvkr r. Norwich 
1 (Up.) (1810), 3 Swan. 112, n. ; 30 K. U. 704. 
i AnnotatioM : — Refd. White r. Petorboroagh, Bp. (1818), 
! 3 8\vun. lOtf. Mentd. Rhodes r. MuHtyii (18A3), 1 Kq. 

! Hop. 212. 

2574. .] — A thinl incumbrancer 

i on a n'ctc^ry having obtained a HcqucslTatlon, a 
i iveeiver was appointed at the instance of the 
I second incumbrancer.— WiilTK v. PiCTKiiHORouaH 

! (Hi\) (1818), 3 Swan. 100 ; 30 hi U. 703 ; subse- 
tlHcnt proccedintjs (1821), Jac. 402. 

Aniwtdiions : — Mentd. TlppliUf Power (1842), 1 Hare, 40fl ; 

AniiHtroiiir V, Storer (isril). 11 Hlmiv. 53f» : HIuhIc^m u. 

Most VII (is.'):i), 17 Jur. 10U7 ; Ford r. ChoHU^rnold (IHAO), 

21 Heav. 12(1. 

2575. As between sequestration creditor Sc other 
creditors.] —A reclor imtilled U» an annual stipend 
in lieu of l.itlies, ixssigued it by way of nitge, 
AfL'rwards a enslitor of thi' rt»et-oi* obtained 
judgirusit . A:, in the n*gular eoursc*, s(spi(‘stration 
of the slipimd : - Ilcld : tli(^ mtgee. sliould bo 
y)i*eferi*ed. — URitiNtt'iHiN r. Howard (1757), Amb. 
485 ; 27 hi IL 317. 

2576. .] — ^An occnjiier of lainls t-ook a 

le.'ise of tlio tithoR, ducj from liimscdf to a incUir, 
at a rent I'oserved. Hie n*nt wtis afttu'wards 
assigned by the n^dor to another peinHou who 
claimed to b(» jiaid tll«^ arixars. The lessee having 
also received notice of a furl-het* claim from 
grantcH»8 of annuities, previously cdiaixed on tint 
tithes by the iHsdor, wlio had, as such granUx^s, 
subsequently to the title of f.he mdor’s lissignee, 
sued out a fi, fa, do honis erclesiaslicis, against the 
rc'ctor, on a judgmiuit obtained by them on tJntir 
H(»ciirities, filed a bill of interpleader against all 
the parti(\s, Sc iibtained iiiJuneHoiis on ;>aying the 
nmt due from Jiim int) ct. On the answers of 
didts. e.oming in, tiio priority of Hie sieyeral Htlos 
of claiiiiarits being thf*reby clearly set out*. Sc the 
iHHttor disiduimiiig, tint ct. disHolviHl thie injunctions, 

I iiolding, t hat in siicii a case they coiihl not restrain 
Hie party who was shown to havtt a pieef<erahlo 
t itU*, from prociteding ti enforce it ; or to d(eci*eo 
that the parlies should interplead in a (^ase wIkto 
the priority iif right w<l8 so ilislinctly set forth by 
th<; answcd-s. If Hi<? cjLSe be injt such as will 
Huppi>rt a bill of int.4M'pU*ailer, (lefts. Hh(»iild demur. 
Siirh a hsiH<* Sc aH.signm(‘nt of yiart of tine rector’s 
(•(rcleshtst i(‘.al property wen^. held t*o be good. Sc 
not to h(‘ attected hy an (‘xeciitiori hikmI out against 
the rector, after the rent iuid been assiginMl. — 
UowYKic V. UumnAitii, ^rrcj. (1822), IL JVice, 
103; I17K. JL4I.5. 

2577. Agreement by Judgment creditor to 

take mortgage as security for Judgment debt — 
Sequestration obtained by subsequent Judgment 
creditor.] -in Jan. 1851, A. obtained A: nigisH^nsd 
a judgment against it., a bemdhnnl cU^rgyrnan. 
By a (Jecd, daty<jd in Nov. 1851, after Dtciting that 
vV. had agreed f-o allow JI. tfi receive the rent- 
charge in lieu of titiies of the benefice, for his own 
use, B. (issigne^d to A. certain prop(;rty, by way of 


date of the cfuugc. — W ish v. Bkkkh- 
FORD (1813), .*» 1. Kq. U. 407 ; 3 Dr. & 
War. 276 ; 2 Ojn. K Law. 2H2. — IR. 

k. .} — >A Jiidgiiienr cmliUir.who 

had obtained the Moquehtratlon of 
a i>cne6ce, in entitled to lie rsiid the 
fniiU of hilt execution in priority to the 
claim of the debtor'll suooeHHor in the 
beuehce, fur the value of dilapidations 
found under a conunbwioii of dilapida- 
tion.-— C askv r. Uafi.vKa (1646), 10 

1. L. R. 221.— IR. 

t .J — The Bishop could re- 


quire a moiety of Hie ineoine received 
by the Hcqu(?Htralor Im*. dtMluelcil for 
the lUlupldatloiih. Brook r. HoiCNKR 
(1847). II I. Kq. U. 21 1. -IR. 

m. -.y~A HcquoKtnitlon by the 
blHhop, under 14 Ac 16 Viet c. 73, H. 20, 
to enforcje the duo appii(*ation by tlio 
inciitabent of money re(;tjvcr<?d from 
hiM prodecoHwir for dilapKbiiioiiH of the 
glebe. Uke« priority of judgrnenU 
against, or cliargCM created by the 
incunilMmt. — C kami'To.v r. Maksiiall. 
(1S6B), 1. It. 2 Kq. 316.— IR. 


n. Jlrpaim prhr to. Hetjuni- 

tnUUm .] — The ke-oplng <»f a gleliohouuo 
in n*palr, Jh a charipj on the inolot.y of 
the Mtim levitMi iiiificr a HoqueHtratlon, 
at the Muil. of a creditor, prior tho 
demand of tliat crcMllbir.- - LaUiinkr 
r. Frr/<iKHAl,l> (1H66), 6 Ir. Jiir. 460 : 
0 Ir. Jur. 2K. -IR. 


o. An hriioc^n juditmfnt rr,xlUor 
«t* annuUatU.y — Tlie neriueHtratlon will 
not by relation give to the Judgment 
creditor priority over an annuitant who 



422 


Ecclesiastical Law. 


Sect, 10. — Sef/ueatraiion of hcneficea: Stib-aed, 2, 
JV., F, cfc G, : aiift-acds, 3 <fc 4.] 

as a Hccurity for the jud^nent debt. In 
Jh*c. 1851, C. obtained & ivj^iHtered a jud^ent 
aKainni li,, & obtained a writ of sequestration : — 
J/el(l : V. had priority over A. — Bai'ES v, 

Bhotjieuh (1853), 2 Kq. llep. 321 ; 23 L. .T. Oh. 
150 ; 22 L. T. O. 8. 190 ; 17 Jur. 1174 ; 2 W. II. 

1 JO ; affd, an appeal (1854), 2 8m. & G. 509. 

See,, aUtOf Bankiiuitcy, Vol. V., p. 927, Nos. 
7.588, 7580. 

F, Effed of Se(jueMraiion. 

2678. General rule.] — IjAWIience v, Edwards, 
No. 930, ante, 

2579. Does not excuse Incumbent’s non- 
residence.] — Doe d. Kooeks v, Meaus, No. 2409, 
ante, 

2580. Right to recover glebe land — Notice to 
quit given before sequestration read In church.] — 

Whei‘(i a notice to quit, given by a injctor to the 
tenant of Jiis gh;be land, expired on Dc*(;. 25 & on 
.Jun. 17 folloi^dng a sequestration was r(>ad in the 
cliundi, At the iiuit-or afi'erwards, by order of the 
sequestrator, re(!eived from the Utmint, wiio lield 
over, a weekly allowaTie(% wliich ho dt^srribed in 
a m;eipt as issuing out of the tithe and globe : — 
I/e/d : tile re(;t<ir might still maintain an t*.iec;tment, 
laying the demise.^ on .Jan. 1 fis botwet'ii Doc. 25 
&> .Jan. 17 the G^naiit was a tmspassiT. — Doe d. 
Moiuian V, Blvck (1813), 3 Gamp. 447. 

Reid. IkMUioll. r. Api* ?’loy (1H27), « II. & C. 

030; JlurtliiiK r. Hall (1813). 10 .si. VV. 42; HuiiUr 

V. (*r«8Hwoll T|8M)), 14 Q. H. 82/); VowHl r. HlblK*rt 

(ISdOMfi Q. Ji. 120 : KlilKht o. dlurko (188.^), ITi Q. 1). ]>. 

204. Mentd. Deo d. (lurdiier r. Koiitmnl (1848), 12 

Jur. 821. 

2581. Is defence to action of Incumbent — For 
use & occupation of glebe.]— J’owkj.l v, JJibheht, 
No. 2580, poat, 

2582. On charitable legacy augmenting living.] 

— Testatrix, in 1703, bo(|uea.thed her residue in | 
trust for t/ho \dcar of N. for the time being, for 1 
ever, ho annually proacdiing a si^imon, the toimo ! 
to be paid “in augmentation*’ of the vicarage, j 
Th(< income had not bec»n paid from 1811 to 1803, , 
Jii in 1817 a soqui^stration ha<l issued against the i 
vicar, A ho liad become insolvent in 1852, but no > 
EKupiestration had issued u]>on it. The* ct. assumed | 
the assent of the Ortiinary : — Jfe/d : tlie gift I 
constituUd an aumiienUition to the living, A I 
not a more legacy to Uio vicar for the time being, | 
A the luiHiarH ihiwn to 1817 belonged G) the vicar, i 
ifc the subsequent income U} the sequestrator. — i 
AV i’AiiKEK’s GIIAHITY (1803), 32 Boav. 054 ; 2 ' 
New liep. 434 ; 55 E. K, 257 ; sub nom, lie ' 
rAUKim’s Tuus'fH, 9 L. T. 72; 27 .1. P. 041; 

9 Jur. N. 8. 884 ; 11 \V. B. 937. 

Bankruptcy of Incumbent — Effect of.] — See 
BANKliuinvY, Vol. V., p. 927, Nos. 7584-7593. 

G, Other Cases, 

2583. Publication of writ — ^Time for.] —It is not 
necessary that a writ of sequestration should be 
published before') llio ndurn day of the lei'ari 
factoBf upon which it is foundiHi. — Bennett v, 
AfpkrLBY (1827), 0 B. d: 0. 030 ; 9 Dow. & Ry. 
K. B. 073 ; 5 L. J. O. 8. K. B. 274 ; 108 E. R. 
583. 

.Hnnofo/t'em .• — ^Mentd. r. Hlbliert (1850), 15 L. T. O. S. 

158. 


2584. Effect of.] — A sequestration ob- 

tained by the assignees of an insolvent incum- 
bent opcratxiB only from the time of publication, 
&> docs not entitle the assignees to the arrears of 
composition for tithes duo before publication. — 
Waite v. Bishop (1834), 1 Cr. M. & R. 507; 3 
Dowl. 234 ; 5 Tyr. 90 ; 4 L. .T. Ex. 50 ; 149 E. R. 
1181. 

Annotaiions : — Beld. Buntor v. CpcsbwcH (1 850), 16 L. T. O. S. 

41. Mentd. Parry v, Jonen (1856), 1 C. B. K. B. 339. 

2586. Evidence of sequestration — Judgment roll 
— Writs of execution.] — Pack v, Tarpley, No. 
2520, ante. 

2586. Transfer of benefice to another diocese — 
Sequestration by bishop of diocese from which 
benefice transferred — Validity.] — Before Ecclesi- 
astical Oommissioners Act, 1836 (c. 77), the parish 
of H. was in the archdeaconry of C. in the diocese 
of Ti. In 1836 an Order of Council issued, trans- 
ferring all that arclideaconry to the diocese of 
W., in compliance with the recommendation of 
tlie comrs. iindtT the above statute. .T. became 
Bishop of L. ; &, afterwards, under .Tudgments 
Act, 1838 (c. 110), s. 55, a writ in the nature of 
a letmri facias issutd, directed to .1., reciting that 
the incumbent of H. bad petitioned the Insolvent 
Debtors’ At commanding ,1. to sequester the 
vicarage of H. for tlie debts of the incumbent, 
which .J. accordingly did, appointing a seques- 

I trator : - Held: (1) the incumbent could not sue 
I a Dmant for use A occupation of the glebe, had 
; during the period of the sequestration, A: this 
i defence arose on vnnquam indebiiattis ; (2) under 
I Eeclesiastical Jurisdiction Act, 1847 (c. 98), s. 8, 

I wliic.h passfHl afW tlu^ sequestration was pub- 
; lished, the sequestration, being an act done under 
I th<» authority of .1., the bishop of the diocese from 
I whicli II. had been transferred, was ma<]e good, 

I A. it continued in force till th<' debt was levied, 

I though after Nov. 1, 1817, A though sect. 8 is 
confined to acts done before. (3) Semblc : the 
twipiestration was also made good by Kcclcjsiasiical 
(Vmimissifinei'H Art, 1836 (e. 77), s. 20, wtiich, 
continued to a time later than the date of tlie 
sequi'stration, directs that no change of boundary 
ete. under that Art shall aJTect the jui'isdiciion of 
any of tht* ecclesiastical cts. — Powet.l v, Hihbkut 
(1850), 15 Q. B. 129; 19 L. J. Q. B. 347 ; 15 

D. T. O. S. 15S ; 14 J. P. 622 ; 14 Jur. 866 ; 117 

E. K. 407. 

AmwiatUm : — An to (2) & (3) Conid. Phelps r. St. John 

(1855). 10 Kxch. 895. 

By whom «*eturn made.] — See No. 2558, aide. 

2587. Setting aside writ — Time for application.] 
— ^Bromage V , Vaughan, No. 2533, ante , 

2588. When granted — Not after Income 

received by bishop.] — A clergyman being insol- 

! vent, his “ Ihnng “ was sequestered, A the bishop 
received the income, setting apart a certain sum 
■ for maintenance, the service of the church A the 
' necessities of the benefice, A holding the surplus. 

; Tlie assignees of the insolvent’s estate having 
• applied for a rule to s(»t aside the writ of sequesirari 
faciast A claiming the whole amount le^i^ under 
it. the ct. discharged the rule with costs. — M arsh 
r. Jones (1851), 16 L. T. O. S. 342. 

2589. Sequestration granted to levy 

amount of mortgage debt — Property foreclosed Sc 
sold for less than amount of debt.] — S. mortgaged 
the advowson of the vicarage of G. to pltf., as a 
security for the repa>Tnont of two sums of i^,500 


become euoh after the entry of tlie 
Judirment but before the nequeetration 
lemied. — W isk v, BKiUEBroHU (1843). 
5 1. Eq. H. 407 : S Von, & Law. 98S ; 
3 Dr. A Wot. 970.— IR. 


PART V. SECT. 10, SUB-SECT. 2.--G. 

p. Appoinimtni of rfcritrr — He/ore 
arqurslration — A receiver will 

not be appointed over an ecolcHi* 


astloal benefloe with cure of aonls 
in a cane where no iiequeetration had 
itwiied. and the Blehop wae not a party 
} to the unit.— McCtrdt r. CHiciobstbb 
(1837). 2 Jo. Ex. Ir. 358.— IR. 
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& £5,000, advanced by pltf. to him, & afterwards j 
conveyed the advowson, subj<K:t to the payment of 
the two several sums to deft., who, a security for I 
the payment of the same, executed a warrant of 
attorney, whereby lie confessed jiid{?ment at the 
suit of pltf. for the sum of £25,000. The vicarage 
having Decome vacant, deft, was presented thereto, 
A default having been made in payment of the 
interest on the several sums, pltf. caused a writ of 
sequestration to issue against the \’icarage. Pltf. 
subsequently died, & his representatives aftt*r- j 
war^ obtained a decree of foreclosure of the | 
equity of redemption At sold the advowson for 
£11,000. On a motion for a rule to set aside the I 
writ of sequestration : — Held : the sale was not | 
a satisfaction of the judgment, & the sequestration 
remained in full force At unafTocted. — Long r, 
Williams (1872), 20 L, T. 878. 


Sro-SECT. — Ix PllOCTEEDINO.S IN KCCLESI- 
ASTICAL (lOUIlTfl. 

2590. When granted — Incumbent charged with 
neglect of ministerial duties.] — P ullen r. Oleweii 
(1081). 1 Hag. Ecc. App. H. 2; 102 E. K. 700; 
sub mmu (^iJfiWEU r. Pi:llkn, Uetui'n of Appeals 
before the Hlgli (’ourt of Delegatos, No. 70 
(Parliamentary Papers, 100, April 3, 1808). 
Annotttiumfi .•—-tbuMA, Martin v. MiickoniM'ltlo (1)^79), 4 

g. n. IK t>97 ; Combo o. Do La Uon* (1881). (1 P. I). IT)?. 

Reid, r. KUwardH (1878), 3 1*. Jl. 103 ; Martin v. 

MackotkiK-hio (1882), 7 V. 1). 94. 

2591. After monition to show cause.] — 

Sequestration of a living decreed at the instance 
of creditors of the inciiiiibent, wlio di<l not appear 
to a monition to show cause. — A hhitt v, Uuhney 
( 1813), 2 Notes of (^ases, 75 ; 7 .1. P. 102. 

2592. Party declared contumacious.] — 

Sequcist ration against a paity dt^clared contuma- 
cious by the ec;cle8ia.stical ct.--CooPKli c. HoDD 
(18.50), 15 .lur. (to, L. C. 

2593. Sequestrator hindered by incumbent — 
Power of court to commit for contempt — No return 
by bishop.] — In a cause of ofileo, the ct. suspended 
the party proceeded against, a clergyman, ub 
officio ct betiefivio. A: din?cted notice of the wmience? 
to be sent to tlie llisliop of PhichesUa*, from whom 
the cose came by lettore of request. The bishop 
appointed a sciqui^strator, who, in consequence of 
the opposition of deft., was not able to collect A: 
receive the greater part of the prolits of the 
benefice. No return was made by th(^ bishop, 
but the facts were stated in aflldavit by tiic s(m|uos 
trator, on which motion was made for a monition 
against deft, to show cause why he should not be 
pronounced in contempt : — Held : in the abrnmee 
of any return from the bishop, the monition could 
not issue. — Tkowek v, Uuiwt (1817), J Hob. 
Ecel. 597 ; 5 Notes of Coses, 100, 382 ; 11 .Jiir. 
210 ; 163 £. U. 1148. 

AnruM^dion : — Mentd. He Thukoham ScqiK^tratlon Moiieyw 

<1871), L. II. 12 £q. 491. 


a requisition under 57 Geo 3 (c. 99), 8. 50, requiring 
the vicar of W. to nominate a curate vdih a 
stipend ; on the ground that it appeared to tlie 
bidiop, of liis own knowledge, that the ecclesi- 
astical duties of the vicaiego A; parish church of 
W. w'ere inadequately iKsrformod by reason of the 
vicar's negligence. The vicar appointed no curate, 
& did not appeal to the archbishop. Tlie bishop, 
after three months, licenced the Bov. B., dork, 
ns curate of W., with a stipend. The vicar 
refused to allow B. to ofllciate ; upon which tlie 
bisliop issued a mandate or summons to show cause 
wliy the vicar should not pay tlie stipend duo, Ac 
ultimately proceeded to sc^ciuestraiion : — Held: 
(1) the requisition upon which the whole of the 
proceedings were founded was in the nature of 
a judgment, & void, as the party had had no 
opportunity of boin^ lieard ; (2) such a requisition 
ought to state portJculai* instances of negligence, 
or show liow' the imuimbont was negligent. — 
(Upkl V, Child (1832), 2 Cr. Ac .T. 558; 2 Tyr. 
680 ; 1 L. J. Ex. 205 ; 149 E. B. 235. 

Annttlatbms : — As to (1) Conid. He. naminnrmiitt.li Uoiit 
Cliarpm (1849), 4 Kxcli. 87 ; llouakor v, XCvutiH (1850), 
18 g. II. 102 ; n. V, (Jantvrbury Arohbp. (18.^»). 1 E. Ac K. 
.')4.'l ; U. r. ChoHhIro Linos C-oiimiitt«o (1873), L. U. 8 
g. LI. 344. Apld. Wondr. Wond (1874), L. IL 9 Exrli. 190. 
^ntd. IL r. AH|ilnall (1 88/1). 1 T. L. H. OOfi ; KlHlier r. 
JaokKon, (1891 ] 2 ('ll. 84. Rwd. Ularko v. Htnekon (1830), 
3 Hcol.t, 90 ; Kjr it. Klnnlng (1847), 4 C, B. .^07 ; Abdoy r. 
Duln (18/10), 10 L. T. O. H. llO.'i ; Kjt p, Story (1852). 12 
C. II. 707 ; Hmlth r. K. (1878), .3 App. (Juh. 014 ; Abor- 
flravuuuy v. LlandalT lip. (1888), 20 g. B. D. 400. 

2696. 


Sub-sect. 4. — On Default by Incumbent. 

2594. When granted— Neglect to perform duties.] 
— Hancock r. Bomeb (1692), Return of Appeals 
before the High Court of Delegates, No. 99 j 
(Parliamentary Papers, 199, April 3, 1868;, cited | 
in3P. D. atp. 111. I 

Annoiations : — OOllSd. Combo r. Edwards (1878), 3 P. D. 1 
Mackonoclile v. Penzance (1881), 6 App. j 

Failure to nominate curate after j 


103. _ 

Cas. 424. 
2595. 


requisition— Invalid requisition.] — A bisliop issued 


~ Non-payment to Queen Anne’s 

Bounty.] — The Bisho^t of N. raismi a sum of money 
for the purpose of building a house of residimce on 
a benefU'e in his diocese, under Pluralities Act, 
1838 (c. 106), s. 62 ; such sum being lent by the 
governors of Queen Anne's Bounty. The int^Mfjst 
not bc*ing paid, a decree of sequestration issued 
against the profits of the beneflee, at the promotion 
<»f tiie treasurer of tJie (lovcrnore of Queen Anne's 
Bounty, aft<*r proc(‘cdings in the ct. below. On 
appeal : — Held : (1 ) the trtqisurer had no authority 
to sue for the payment. A:^ the seipiest ration waa 
mill & void. 

The rect4)r having refused to allow the bishop 
to enter upon tiuk poiiion of glebe lands which the 
comre. had report<*d might be apprepriatesi to t he 
above piirpoHi* : — Held : (2) t he ti'itosurer of Queen 
Anne's Bounty was not compet<;nt to maintain 
a suit for the instalments of ^ intt^rest on the loan 
— Hlitck r. IfoDfiftoN (1847), 5 Not(»H of Cases, 
167 ; 11 .lur. 191. 

2597. Non-rasldence —Computation of period 

of absence. I —To avowry by a rector for cattle 
taken as a distress for am^ars of a rent charge in 
lieu of tithe on land of which pltf. was tenant, 
pltf. pleaiic'd in bar. that the bishop of the diocese 
hai], under I’lijralities Act, 1838 (c. 106), s. 75, 
appointed a curate to perform the duties of the 
n^ctory at a stipend : tliat deft, was, at that time, 
absemt from the rectory, A had not resided thereon 
for nine months in the year next preceding, but 
liad, for a period exceeding throe months, in the 
course of the year aforesaid, abminted liimself, 
etc. : tliat tiie curate complained to the bishop 
of non-payment of the stipend, whereupon the 
bistiop summoned deft., on his non-appearance, 
detormined siunmarily, A adjudged £75 to be due : 
that, deft, not paying, the bishop issued a monition, 
requiring him to pay, in default of which a seques- 
tration wr)u1d issue : tliat deft, was served with 
the monition, but did not pay ; At the bishop 
thereupon issued a sequestration, under the seal 
of liis consistorial ct., empowering a sequestrator, 
whom the bishop appointed, to levy the £75 
on tlie profits, rentchargos, etc., of the rectory ; 
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Sect. 10 . — Sequestration of benefices: Svb-^ects. 4 
c8: 5. S ect . 11 ; Sub-se ct . A. d: B. (a) ( b).] 

& that the siim now distrained for was demanded 
of pltf. by the sequestrator, & paid by pltf. to 
prevent his distraining. On demurrer to the 
plea ; — Held : the above proceedings to seques- 
tration, under Pluralities Act, 1838 (c. 106), s. 83, 
were not authorised by the statute, because the 

S ower to appoint a stipendiary curate is given, 
y sect. 75, only when an incumbent, under the 
circumstances there described, is absent, for a 
period exceeding three months altogether, or to 
be accounted at several times, in the course of any 
one year : &, by sect. 120, the year is to be 
reckoned from Jan. 1 to Pec. 31 ; therefore, for 
want of jurisdiction in the bishop to sequester, the 
payment under such sequestration did not dis- 
charge pltf. — S hahpk V. Pluck (1817), 10 Q. B. 
280; 8 P. T. O. S. 535 ; 31 J. P. 407; 11 Jur. 
328; hop:. K. 100. 

AnmtUUion : — Mentd. lie Barilott (1848), 3 Exch. 28. 

2698. .] — Ex p. Bajitlett, No. 2405, 

ante. 

2699. Failure to repair parsonage — Incum- 

bent financially unable to comply with notice to 
repair .] — Ex p. Ixiuciiiman, No. 3702, post. 

2600. EITeot of sequestration — For one year — 
Avoidance of benefice — Notice to patron.] — Under 
sect. 58, if the berieOce continues one whole year 
undc^r H<'questraiion issucHl under ilio provisions 
of the Act for disobr^lience of tlic" order rc^quiring 
residence, the benellce bt^coiiies void ; the siibse- 
ejuimt provision in that sect-., fi-» to giving notice, 
is only for the purp(»Kt* of giving the bishoti a right- 
to pn^sent by la) me, and not for the pur|)os<^ of 
creating an avoidance . — Hr BAKTLrrrr (1848), 3 
Kxcli. 28 ; (Vi))ps' <*)mrch ('as. 131 ; 18 L. .1. Kx. 
25 ; 12 L. T. O. S. 150 ; 13 J. P. 0 ; 12 Jur. 040 ; 
154 Ifl. 11. 741. 

AvrwfaHttns .* — Mentd. Bemiker v. KvaiiH (ISAO), ]0 Q. B. 
162 ; ii4‘ (lorlmiii v. FJxrter Hx jk Exeter (Lord Up.) 
(18d0), ID L. J. Ex. 

2601. Computation of time.] — 

In proceedings, under Pluralities Act , 1838 (c. 100), 
for the se(|ueHtrat ion of a benelhte for non-nmidence, 
it- is not neee.s.Hary tluit the bisliop's monition. 
undiM* HtMtt. 54, should bo i»i*<‘ceded by a citation 
or othiT warning to the iTLciimb<^nt. When? the 
incumlamt, in answer t-o huoIi monition, sends a 
1 ‘eturn fumigning an t^xcusi? for non-i*eHidence which 
tlie hisho)) considei's insullieient, that- is n suHlcient 
hearing of the incumbent to authorise the bishop 
to make an order upon tiie incumbent to rtdurn 
into ivsideneo within thirty days. \Vliere the 
incumbent, being served W’ith such order, sends 
to the bisliop, uivon aflldavit, an oxcum^ for not 
obt'yinjj the order, which the bishop considers 
insunicient, that is a siiftieient hearing of the 
inciunbtmi to authorise the bishop to sequestrate 
the benellce after the lapse of the thirty days. 
Under nect. 58 a benellce l)ecoine8 void if it 
remain, for the space of a year, under sequestrat ion 
for non-residence ; the year commencing from the 
iLate of the decret? of mHiuestratiou ; the case not 
falling witJiin 8(H;t. 120, wiiich provides that for 
all pvirposes of the Act, except as therein otherwise 
provided, the year shall commence on Jan. 1 
d:- be reckoned to Dec. 31, both inclusive. — 
Babtijstt V. Kirwood (1S53), 2 K. & B. 771 ; 2 
O. U H. 253 ; 23 L. J. B. 9 ; 18 J. P. 54 ; 18 
Jur. 173 ; 2 W. K. 17 ; 118 p:. K. 956. 
jtanotaUem .* — BsM. 1*oo)o r. London Bp. (1839), 5 Jur. 
N. 8. 322. 

aQ 02 « Supersedes sequestration obtained by 

oredltor.]r-~|)vi*rTRR r. Crissswisli-, No. 1628, anie. 


2603. Right of bishop to surplus emolu- 

ments.] — Where a living is vacant by reason of 
the suspension of a clerk under sentence founded 
on proceedings under Church Discipline Act, 1840 
(c. 86), d& the proceeds have been sequestrated, 
the fi^ts of the sequestration belong to the bishop, 
as chief pastor of the church, subject to the duty 
of providing for the services, — Re Tuakeuam 
Sequeatbation Moneys (1871), L. B. 12 Eq. 
494 ; 24 L. T. 902 ; 19 W. R. 1001. 

2604. Relaxation of sequestration — Effect — 
On sentence of suspension.] — Pltf., a clergyman, 
whilst holding a benefice in the diocese of Man- 
chester, was found guilty in the Divorce C:t., upon 
his wife’s petition, of adultery at a place out of 
the diocese. The Bishop of Manchester, after 
a TCport duly made in another diocese by a com- 
mission of inquiry under Church Discipline Act, 
1840 (c. 46), investigated the charges made against 
pltf. in his absence after notice, & sentenced him 
to suspension ab officio ct a heneflcio for three years, 
dt further, “ that the said sentence shall remain in 
force until lie, pltf., shall produce a certificate to 
our satisfaction signed by three neighbouring 
beneficed clergymen of the diocese of Manchester 
of his good conduct during the said period of 
suspension, & that such suspension be not taken 
ofT until he shall produce such certifleat-e.” Pltf. 
being ignorant of the icirras of the sentence, 
resiiied <iut of the diocese during the first part of 
tile t hi*ee years of suspension, but when the period 
of the seiitimce expired he sent to the bishop 
(jeHificaUmof good cfinduct covering the whole time, 
but as to tht» first part from clergymen of 
diocese in which he had then lived ; & at the end 
of thr(*e ycai's from liis coming int-o the Man- 
chosU'r diocese he sc»nt a further certificate signed 
by three n<‘ighbouririg beneficed clergjnnen of the 
diocesc‘ of Manchester of Jiis good conduct during 
th(* last three yeai^s. Befoiv the rt»ceipt of this 
furtJier certificate^ tin* bishop had licensed deft, 
t-o the benefice whicli jiltf. had lield, A: relaxed tw'o 
Heciuestrat-ioiis which had b('eii decreed upon the 
benefice, one before &; the other after tlie ]iassing 
of the saicl sentence. It was declaied in the 
sentence that pltf. luul been sluvwn to be guilty of 
“ adultery or fornication ” ^ there was no mtmtion 
in the w'citals of some of the mattei’s required to 
be |>»»rfonne<i by the Act, Upon a special case 
8taU»d in an a<*tion to recover possession of the 
chuirh &• the intujme received by <left. : — Held : 
(1) pltf. liad not sufTicient-ly complied with the 
BtMitence ; A: the relaxation of the sequestration 
did not alt4'r the effect of the Kus))ension ; & the 
suspiULsion per se incapacita-t-enl pltf. fi*om insti- 
tuting any ac'tion or suit for the profits of the 
benefice until the sentence w'os altered or satis- 
fied ; (2) the di*cree w^as not invalid for uncertainty, 
it being immaterial whether the charge w^ere of 
fornication or adultery for the purpose of the 
proceedings agaiiLst. pltf. ; (3) the jurisdiction of 
the Bishop of ManchesU^r suiliciently appeared ; 
Ac it w*as not necessary to show on the face of the 
sentence that the st‘ven days* notice required by 
iM*ct. 4 had been given to accused, norHhat the 
inquiry was public, nor iliat the preliminary 
proceedings, with which the bishop was not 
concerned, had been strictly obsen^ed. — Morris 
r. Ogden (1869), L. K, 4 C. P. 687 ; 38 L,. J. C. P. 
329 ; 20 B. T. 978 ; 17 W. R. 1103. 

.i4nito(alicm .* — Mentd. Combe r. Edwardn (1878), 3 P. D. 

103. 

2606. Praetlee Sc procedure — Monition — Neces- 
sity for citation.] — Bartijstt v. Kirwood, No. 
2601, ante. 

Service — SuMciency.] — Wliere 
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the incumbent of a benefico cannot be found, 
service of a monition, by leaving it at the parsonage 
house, is sufficient, notwithstanding the incumbent 
does not habitually reside in it. — Green r. C^obden 
(1836), 2 Bing. N. C. (127 ; 3 Scott. 80 ; 2 Hodg. 

0 ; 5 L. J. 0. P. 200 ; 132 E. U. 242. 

2607. Necessity for notice to incumbent to 

show cause.] — Under Pluralities Act, 1838 (e. 106), 
a writ of sequestration issued from the Ponsistory 
Ct. of the diocese of W., n^citing that the bisliop 
had issued a monition, ordering the vicar of the 
vicarage of C., within the diocese, to rc^side on liis 
benefice, that the monition was served on the j 
vicar, & he returned that ho had since commenced , 
residence in const^quence of this monitton : t hat 
it had been oilicially report<*d to tlie bisliop that 
the vicar had so commenced residence, but hatl 
not continued to i*eside, & had not been presc»nt 
at his vicarage house four months on the wholt‘ 
in the year following the momtion ; that the j 
bishop thc^riiupon, by a subsequtmt order, ordeivil i 
him to pixjceed to ^ reside on the benefice within 
thirty days; which onler had not been compliiul 
with ; A: the bishop had therefore dir«‘cted t he* j 
ct. to sequester the ])ro(itH until the ordiT should j 
have bi»en complied with, or satisfact^iry reason 
for non-compliance shown to the* bishop ; w here- 
upon the ct. sequestered the profits, until, etc., 
diiH‘cting the s<?quest rator t<» collect them A: out j 
of the same tc* caust* the cuii* to be duly s(‘rved, j 
Au to a(rcount for the residue, etc. The scnpies- ; 
trator having taking the profits tu^cordingly, an ; 
action of debt for money luwl Ac. received was ! 
brought against him by the vicar. It appeareil j 
at the trhil that tin* st^questration had issued with-, 
out notice to the vicar to show cause w4iy it slioulil j 
not issue : — H eld : ( 1 ) such notice was ess«*ntial | 
to the right of the stupiestrat^ir, although, afU*r ; 
a proper preliminary proct'CMling, the judgm(;!|t of | 
the bishop is final ; A: a notice warning the vicar, j 
after he had made return t4> the moniticui, that, . 
unl(‘ss he resided, the si*q nest rat ion would issue, : 
W'as not such a iiotict* as w'as requisite' ; (2) the 
sequestration could not be considenul tis issuing ; 
under sect. 56, which authorises tlie bishop to 
8cquest<*r qiioiu^ffue without further monition or 
order, when the clerk, afb^r bcdrig ordered t^i ■ 
reside, begins Uj residi*, but, before the expiration j 
of twelve months thereaft4*r, wilfully absents • 
himself for one month ; (.3) the ac:tion of debt wiis ' 
well brought. ‘ 

(4) It is ailvisable that the s4‘quc*stration in ■ 
such a case should recite the ^lelimpiency A: the 
bishops adjudication thereon t Jiat the pn^vious 
monition be pn*ceded by a summons to show cause, 
why it should not iasue. — B onakkji v, Kvanh 
( 1850), 16 Q. B. 162; 20 L. J. (4. B. 137; 16 
L. T. O. S. 536; 15 Jur. 460 ; 117 E. U. 840, 
Ex. Gh. ; sub twnu Boneker r. Evan.s, 14 ./. P. j 
Jo. 750. 

Anm^alitma : — A» to (1) Ckmsd. Bartlclt », Kiruood (IHoIi), 

Z E. & U. 771. IMd. R. V. ChcMliirt! Llm-w Oaiiiiiltteo 

(1873), L. K. 8 Q. B. 344 ; l.’hcetliaui r. MuhoIichUt 

Uerpn. (1875), 32 L. T. 28. 

2608. Hearing by bishop— What amounts 

to.] — Bartlett r. Kirw<k>d, No. 2601, atUe. 

2609. Form of order.] — Bo.nakkh r. Evans, 

No. 2(K)7, ante. 


8UB-SECT. 5. — DuKi.va Vacancy. 

2610. Sequestration of tithes — Jurlsdiotlon of 
Court of Chancery — Only if sequestrator to ac- 
count.] — A sequestration of tithes during a vacancy 
is subject to the jurisdiction of the of Ch. 


If the sequestrator is himself an oocupior ho must 
account for the fair value. — Birch v, Byorave 
(1820). 6 Maiid. 158 ; 56 E. II. 1052. 

2611. Sequestrator—Powers & duties— Power 

to promote suit — For removal by churchwardens 
of church ornaments.] —Noble r. Beast, No. 1364, 
auie. ^ 

2612. Curate appointed by sequestrator— No 
licence from bishop -Right to recover stipend from 
new incumbent.] — >D akins r. Seaman, No. 2636, 

p(Mt, 

2613. Profits accrued during vacancy —Action 
against sequestrator for— Whether bishop party.] — 

Jones r. BAHHbrrr (1724), Bimb. 102; 1 Bayn. 
201; 2Wo<»d. 235; 145E. B. 644. 

Reid. Hartllnur r. 11*61 

42 ; HaylU r. Loiiduii Bp., 1 1-h. 127. 

2614. Money had & received.] “ M'lm 

common law' action for mon«*y had A^ nMudyiMl lies 
agaiiisti the Hi‘<picH(Ta(-4)r of a viwaiit (*cch‘siaHtical 
bi‘iu‘ficc. at the suit of tht‘ succot‘diug incuiulK»nt, 
for th<* baiatice of piyfiits <)f th«* bt»ni*fice wliich 
hav«' accriK'il during the vaeaue.y. WiUsskll v . 
Lay ( 1807). 66 L. J. Q. B. r>82. 


Se( t. 11.— avoidance of benefices. 


Sub-sect. 1. Modes and Effect of 
Avoidance. 

A. Diidh. 

2615. General rule.] — Anon. (1507), K*4l. 88 ; 
72 E. It. 250. 


/t. llesifputfion, 

{a) In iii'nvrnl. 

2616. Jurisdiction of court of equity To en- 
force resignation.] A bill to compel a it*e(or Ui 
resign ill fav*)ur of anothcd*, in pui'HU/iiiee of 
covenant for tlial. purpose*, entered into when llie 
recd-or was pri*s«*nfed, will not. lie*. Newdkjate v. 
llEi.rs (1S2I), 6 Madcl. 133 ; 56 E. B. 1043. 

{h) Mode of Fiesitf nation. 

2617. Execution In presence of notary public - 
Whether necessary.] (I) It is not essential to 
the validity of a d*‘e<l of resignalion of an ecT.lesi- 
cLstical berwdicc^ that. it. should !>*• c*xecut<*d by the 
clerk in Uh* presence of a iicdary publi(^ 

(2) When a «*lerk has exec-iit.ed an absolute* deed 
of iM'Kignut ion of a Is-nefiee, iipem an iinderHt/uiding 
that tin* formal d».*crlaration of accriqilance by the 
ordinary is bi be postponed f*)r a time, ho cannot 
afbirwanJs rc*vokc^ his n^signation. 

(3) 1'he rule that Umj rc*signaii<»n of a b<*ne6cie, 
excM'pt. in the case of an exchanges must be absolute 
does not pn*vent a bislioji ae.(;epting a l•eHigrlat.io^, 
but tixing a future? time at. which it shall cuinc* into 
oj>eration. 

(4) 3’1m* fact that a n^sigriaiion Iwia b«s?n rnado 
at Uh? reqemst f»f the bisliop in <>rd**r t.o avoid the 
scandal cjf a corniiiissicui t.o in<(uire int^i the inoral 
conduct of thci clerk dftes ru>t render t.lm resigna- 
tion void. -BKirHHL r. Oxford (Bj».) (1886), 
14 App. ViiH. 259 ; 59 L. J. < b. 66 ; 54 .1. P. 10 1 ; 
s»di 7 wm. Beiciiki. v. Oxi^’oiid (Bi*.), Bek hkl v. 
Macbiatji, 61 L. T. 131 ; 5 T. L. it. 552, II. L. 

2618. Acceptance of resignation by bishop— 
Necessity for.] — On an issue whether a nsetor hod 
w^signed liih b<;nefice, the confession, in an answer 
in ( 'hancery, that he had nfsigrH?d, is not siifilcient 
to pnive the fact without showing that the iiishop 
accepted the resignation. — Bilkv r, Adams (1710), 
11 Mod. Bep. 276 ; 88 E. B. 1037. 
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Sect, 11 . — Avoidance of benefices: Svb^sect, 1, B, 
{b), ic) i. d? ii, dr {d), 6\, D. dr E . ; sub-sect, 2. 
Se^t, 12 : Sub-sects, 1, 2 dr 3, -4. cfe g. ( a).] 

2619. Whether bishop bound to accept.] — 

Kockinghah (Maiuiiioness) V. Orifpith (1755), 
3 Uum’B Eccl. Law, Oih ed., p. 543 ; 7 Bac. Abr. 
246, L. C. 

2620. Mode of — Endorsed & signed 

memorandum — Public act not necessary.] — 

itoHignation of a living. Rent by the poHt to the 
biHhop, who indorHffd nigned a memorandum of 
liiB accei)iance, Bufllcicnt, though no public act. — 
IIkyich V. Kxetkr Colucoe, Oxford (1800), 12 
VcR. [VM ; 33 E. H. 127, L. C. 

Anmdation : — Reid. Reichol v. Oxford Bp. (1887), .3 A Ch. D. 

2621. Need not be in writing.] — 

Ueichelv. Oxford (Bp.), No. 2617, ante, 

Effect of — On right of clerk to revoke 

resignation.]— No. 2017, ante, 

2622. Refusal to acceptr— No excuse for not 

resigning under resignation bond.] — Orey v, 
llKHKEi’ii, No. 20.52, ante, 

2628. Resignation to take effect at future fixed 
date — Validity.] — Beichel v, Oxford (Bp.), No. 
2017, niile, 

(c) Effect of Jiesignation, 
i. hi General, 

2624. Right of retiring clerk to emblements.] — 
Bui.wer i>. Bulwkh, No. 2300, ante. 

Resignation In pursuance of agreement for 
exchange of livings— Exchange falling through.]— 

See No. 2032, post, 

ii. revisions. 

Actions to recover— Jurisdiction of Ecclesiastical 
Court.]— aSVc I^ait IV., 8eci. 0, sub-sect. 2, A., 
ante., 

. — Under Incumbents* Resignation Acts.1 — 

See Nob. 2025-2028, post, 

2626. Under Incumbents* Resignation Acts — 
Amount of pension- - Alteration of amount— Dlmlnu* 
tion in net annual value.] — By Incuiubi^nis* Ke- 
sigiiation Act., 1871 (o. 11), s. 8, it is provided that 
t he ptmsion which may be allowed to a retiring 
iiieiimbetit shall in no caKe exceed one-third pwt- 
of “ the annual value of the benelice resigned ** ; 
& by sect. 1 1 the annual value for the purt>oS(^s of 
the* Act- is deOned to bo the “ net annual value ** 
after making cc»rtain doductiofiH tlierein sjpeciiled : 
— Held : th(‘ amount of the retiring pension in to 
be Oxed with reference to the net annual value of 
the benefice at tlio date of the incumbent's 
iH^signation ; &■ having bet*n once fixed, it is not 
liable to sub^quent alteration in const^quence of 
a diminution in the net- annual value of the benefice 
through agricultural depression or through the 
foimation of a part- of the parish into a district 
chapelry. — Boiunkon r. Band (1880), 17 Q. B. D. 
341 ; 56 L. J, Q, B. 685 ; 54 L. T. 871 ; 34 W. U. 
039 ; 2 T. L. B. 720. 

2626. Jurtsdlotion of court to 

review blshop*s decision.] — The ct. has no power 
to review a declaration by a bishop under Incum- 
bents* BeMignation Act, 1871 (c. 44), fixing the 
amount of the iH'nsion |>ayable to a retiring 
incumbent out of the revenues of tlio benefice, 
though the amount so fixed may be shown to 
exceed the maximum allowcnl by the Act, namely, 
one-third part- of the annual value of the benefice. 
— Manino V. Hardy (1904), 20 T. L. R. 776. 

2627. Action to recover arrears of pension 

— Right of Incumbent to set off previous Judgment 
debt due from retired clerk.] — ^By Incumbente’ 


Resignation Act, 1871 (c. 44), s. 10, the pension 
allowed to a retiring clerk is made a charge upon 
the revenues of the benefice, & shall be recoverable 
as a debt at law or in equity from the incumbent 
of thc^ benefice by the retired clerk, his exors., 
administrators, &. assigns, but shall not be trans- 
ferable at law or in equity. In an action by a 
retired clerk against the incumbent of the benefice 
for payment of the arrears of the pension that had 
been allowed him under the Act ; — Held : tlie 
incumbent could not set off against such arrears 
a judgment debt previously due to him from the 
retired clerk. — Gatiiercole v. Smith (1881), 17 
Ch. D. 3 ; 50 L. J. Ch. 071 ; 44 U T. 430 ; 46 
J. P. 812 ; 29 W. R. 434, C. A. ; subsequent pro- 
ceedings^ 7 Q. B. D. 620, C. A. 

AnnaUMona : — ^Befd. Qathoroolo v. Smith (1881), 7 Q* B. 

026 ; McBoan v, Deanu (1885), 30 Ch. D. 520. Mentd. 
Lucas t>. Harris (1886), 18 Q. B. D. 127 ; lie Sauudors, 
Ex J). Saunders. 1180.5] 2 Q. B. 117; lie MUgorold, 
Surmun v. Fitzgerald, [1904] 1 Ch. 673. 

2628. Income of benefice insufficient.] 

— ^Montague v, Twyne (1893), 0 T. L. R. 278 ; 
67 J. P. Jo. 101. 

(d) Revocation oj Resignation. 

2629. Not after resignation approved or admitted. ] 

— liEiciiEL V. Oxford (Bp.), No. 2017, ante, 

Cl Exchange. 

2680. Arrangement falling through — Death of 
one incumbent before Induction.] — On an exc^hango 
by two persons, if one be instituted ite inducted, 
Ac tht» other die before induction, ii la void. — 
(^romwel's (Lord) Case (1001), 2 Co. Rep. 09 b ; 
70 E. It. 674. 

Antudftiians : — Mentd. Hnrvy r. Thomas ( 1591 ), Cro. Eliz. 
216 ; Drury’s (.’aHo (160b), 6 Co. Ken. 73 a ; Kraunces’s 
Cose (1609), 8 Co. Kcp. 89 b; Uowlcs v. Mawm (1612), 
2 Brow^. 85; Bowles’s Case (1616), 11 lt®P* 7?, J* 
It. V. Zakar (1615), 3 Hulst. 88 ; Hovorirll v. Haro (IGIG), 
SBiilst. 250; Eaton r. Butter (1028), W. Jo. 180; IJavies 
t». Kempo (1604), Cart. 2; Smith r. Farimhy (IGGO), 
Cart. 52 ; Dixon v. Harrison (1009), Vuugh. 36 ; AdeHoii 
t>. Otw'ay (1677), Freem. K. B. 227 ; Jones tv Morley 
(1697), 12 Mod. Hop. 159; KaU-liHe’s Case (1719), 1 
Stra. 267 ; Doe d. Odiarne r. Wliitehend (n*'»9), 2 Burr. 
704 ; Koe d. Wrangham r. Hersey (1771), 3 Wils. 274 ; 
liavies V. Bush (1824), M’lne. & Yo. 58 ; Doe d. Bruno 
V. Marty n (1828), 7 L. J. O. S. K. B. 60 ; (.’lliTord v. } mwvU 

« , 14 1j. j. Ch. 390 ; C^fts v. MltUUelon (1»5«). » 
M. Ac G. 192 ; Gilbertson r. lUchards (I860), j 
H. Ac N. 453 ; Berkeley Koerage (1861), 8 H. L. Cas. 21. 

2681. Effect of.] — Commendam Case, Colt 

& OuwERv. Coventry A: Lichfield (Bp.) (1017), 
Hob. 140; Moore, K. B. 898; 80 E. R. 290; sub 
noni. Colt v. Glover, 1 ItoU. Rep. 451 ; sub nom. 
Colt’s Case, Jenk. 300, Ex. Ch. « « „ 

AnnoUiiions .’-—iiOJUA, Kuinsey r. Xirholl (1877), 2 C. I . D- 
179. RMd. Edoa v. Oxford Bp. ( 1667 ). Vaugh. 18 ; K. 
e. Worcioet-er Bp., Jervamm & Hlukley (1670), 1 Mod. Rep. 
276 : K. V, London Bp. (1694), Comb. 300 ; Reynoldaon 
«. Bloke (1697), 1 Ld. Rayin. 192 ; Wolferetau *;• Llucoln 
Bp. (1763), 2 Wlls. 174; Mirehouso l^Jl^cll <18 J3), 
1 Cl. Ac Bln. 527. Mentd. Monby r. »coU (1662). O. Brl^. 
229 ; Thomas v. Sorrell (1673), B'reeiu. K. B. 8-^ ; JihotUr 
e. BYiend (1690), 1 Show. 172; Hornbeo, Williamson, 
Smith Sl Stone’s fetn. (1691), i'reem. K. B. 331 j 
V. Vox (1693). 4 Mod. iW 1^ ; 

1 Ld. Kasnm. 158 ; Cole r. Hawkins (1717). 1 21 , 

Thomby r. Bleetwood (17*20), 1 Stra. 318 ; B«li"»y 
Burrow (1735), Cas. T»ii>- »7 ; Boo iL Borkeley r. 

York Archbp. (1805), 6 East, 86; 

Roake (1826), 5 B. A: C. 720 ; He Gibbs (lb45), 6 R T.O. S. 
4757 Osgo^ r. Nelson (1869), 10 B. & S. 119 ; Kobarta 
V, London Corpu. (1882), 30 W. IL 637. 

2632. After resignation of one In- 

eumbent— Right to recover possession of vacated 
benefice.]— Pit!, in 1887 obt^ed his patrons 
permission to exchange his living of L. with some 
clerg 3 rman to be approved. The patron approved 
of P., & promised to do all that was nec^sary on 
his part to carry out the exchange with P. 1 lU, 
thereupon obtained his bisliop's sanction to tbo 
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exchange, & executed a deed of resignation of the 
living of L. & delivered it to the bisliop’s registrar, 
who knew it was executed with a view cuily to an 
exchange. The patron did not prf^sent 1*. to the 
living but deft., who aceept<‘d it with knowledge 
of all the premises. l*ltf. brought- ejectment 
against deft, to recover XK>H8ession of the rt'ctory 
house glebe : — Held : on these facts ejectment 
would not lie against deft-, at the suit of pltf.— 
Rumsey V. Nk'HOLT. (1877), 2 (\ P. 1). 204 ; 

L. T. 786 ; 41 J. P. 741 ; 25 \V. R. 614. i\ A. 

Annoiaiion Reid, llelcliel r. Oxford Up. (1887), 35 Cli. P. 

48. 

Agreements relating to dilapidations.] — Sre 
Part VII., Sect. 9, sub-w^ct-. 1, F., pout. 

2633. Patronage exercisable In turn— Presenta* 
tlon on exchange equivalent to turn.]— K joen r. 
Denny, No. 19(K1, ante, 

I). CejtAion. 

On elevation to bishopric.] — SVe Part ITT., Sect . 9, 
suh-sc‘C‘t. 2 ; Si‘ct. 5. sub-sect. 2, li. (n), ante. 

On acceptance of another benefice. | —See Sect. 7, 
Kub-.sect . J, antr. 

K, Deprivation, 

See, f/enerallfj, T’art- IV., S<h; 1. 10, sub-sect. r>, 
ante. 


Spn-8E(.rr. 2. — CniE i»F StiPiv^j anp Income of 
ReNEFIOE DURINtl VaI’ANCV. 

2634. Income — Apportionment.] — Ayn.sley n 
WOHPSWORTH, No. 8343, post. 

2635. Right of next incumbent to recover - 

Avoidance de Jure & not de facto. | — Deft., being 
inciimhtuit of a living with cun' of souls, valued 
at less tlian £8 a yt>ar in tlin King's books, tujceplcd , 
another heiudlce witliout having a disiiensation i 
to hold both, whereby tfie ilrst became void de 
jure ; but h<j continue*! in pc»SH<»ssion. 'I’he patron 
jm*s<*ni**d anedher clerk, A aft-erwards bniught- 
qua re imped’d. A: recroven-d against d<‘f<.., upon 
which t-h<^ new ])res4'nt4‘e was instituted A: induett'd. 
In an action by the latU'r {igainsi deft., founded 
on 28 Hen. 8, c. 11, s. 3, wliich givt's Dte prolils 
of every bcnelice during vacation t(j Uie n<?xt 
incumbent : — // c/d ; pllf. could not recover tiie 
pi'ufits either from the time of his being preH»Mit**d, 
or from the suing out of the qwjre impedit, tie* 
vacat-ion contemplai<‘d by statute being a 

vacation tie fatio. — 11 Alton r. (Vjve (1K3U), 1 
R. Ac A 1. 538 ; 109 K. R. 887 ; sub nom. llA'rroN 
r. Cove. 9 L. J. O. S. K. R. 74. 

Antuitaiions : — Dlftd. Betham r. Oregg (1834). 10 BJiig. 

352. Re!d. Altfton v. Allay (1837), 7 Ad. te Kl. 2s0. 

Mentd. IVwcll t?. Komptou Park llacMicoiirHO Co., (IHOOi 

A. C. 143. 

2636. Curate appointed by sequestrator - - 

Though not licenced by bishop— Right to recover 
reasonable stipend — From next incumbent if In- : 
come Insuffleient.] — Where a cur&io is api>ointed 
by the special seauestrators of the bi.shoji of the 
diocese, to serve ine cure of a iMjiiclice during the 
vacation between the death of the last Ac the 
appointment of the nc'xt incumbent, he rrwy, 
although not licenced by the bishop, Ac notwith- 
standing Pluralities Act-, 1838 (c. 106), recover his 
reasonable stipend in an action of debt under 
28 Hen. 8, c. 11, from the next incumbent, the 
tithes which accrued during tbe interval not 
being sufficient to pay him a reasonable stipend. — ! 
Dakinb V. Beaman (1842), 9 M. Ac W. 777 ; 11 , 
L. J. Ex. 274 ; 6 J. P. 345 ; 6 Jur. 783. i 


Sect. 12.— UNBENEFICED CLERGY. 

Sub-sect. 1.— l\>smoN anp Ministrations. 
Position generally, see Sect. 12, sub-sect. 3, R. 
(6), post. 

Conditions precedent to ministration — Uoenoe 
of bishop.] — See Piirt- V., St'cl- 2, aub-soct. 4, A., 
ante. 

Consent of Incumbent.] — See l^art III., 

! Sect. 7, sub-soot-. 2, O., ante. 


Sun-sEUT. 2. — (■uuATr>« on Ministers in Oiiaroe. 

During Incumbents* non-residence or neglect 
of duty.] — See Sect-. 12, sub-sect. 3, i\, post. 

During sequestration of benefloe.J -See Heel. 12, 
sub-sect, 3, J),, )}Osl. 

During vacancy of benefioe. I — See, St'ct. 12, sub- 
sect. 3, E., post, 

Mlnlstersof chapels Of ease.] --Nrr Sect. 12, sub- 
seel. 5, post. 


Si7B-SE<rr. 3 . — Assistant Curates. 

[ A, in Generate 

i 2637. Origin.] — Portlanp (Duke) v, Rinuiiam, 
I No. 1361, ante, 

I li. Lieenee, Stipend and Status (jenerallq, 
j {a) Admission, 

! 2638. Who may nominate —Whether Inhabitants 

— Consent of incumbent or custom not alleged.] — 
, R. V. Oxford (Up.), No. 2268, ante. 

2639. Validity of custom.]— (1) A 

bishop's regist-iT is evidence f»f t-hi* fm^ts Ht/at4*d 
in it. (2) An allegation of a eiistom in parishioners 
to eh'ct a curat-<' is not support-iMl hy proof of such 
a ciiKloni in parishionei^s ])aying church rales. 
(3) Sembfe : an eoclesiasthud euH<x>ni, vdocdi is not 
imm<*morial, will not-, though ae.l-<*d on hir a long 
time, deprivi* a reelin’ of his Cdtiiiiion law right t-n 
a]>p(>lrit his curalo. -A»N(»li) v, Path At VVeijj 4 
(IIP.) (1829), 5 Hing. 316; 2 M.m». A P. .559; 7 
Ji. J. O. S. i\ P. 120 ; 1.30 K. U 108.3. 

AniUilaiiuti :‘~-Htnrrally, Mentd. .Stiirlu v. Fn^ocla (1K80), 5 

App. (-UH. 023. 

2640. - - • Proof of light of nomination.] — 

The queslion being, whether the jippointmerit of 
a curaUt bidonged to tJie vie,ar r>f the parish or t-o 
a corpn., 4‘nt-rieH in (»1<1 IksAh r>f the corpri. wt*!**; n<it 
iH*c<*ive<l as evidenc4‘ iigairiHl- tins vi4;ar, U> show 
that the corpn* luui fmtn tirm* t-o iifn4* appoiriUsl 
th4* eural-4‘. v. Wahwu'K ('4>upn. (1827), 4 

Russ. 222 ; 38 E. K. 789. 

2641. .1 -Aknoi,!) V, Rath At Wei.ijs 

(lip.), No. 2639, ante. 

Patronage of new churches Sc chapeb.j — 

See Part V., Sect. 4, sub-sect. 1, E., ante. 

2642. Mode of nomination — Whether com* 
pUance with charter.)— (I ) Where a chart4U’ of 
iOdward V'^I. granted te the governors of a corpn. 
the right of nominating Sc appointing undrum 
oMmsu majftris jtartui inhabitaneium of the vtll 
of S. a chaplain te p<jrfonn divine service in tho 
vilJ : — Held : a usage tor the governors te nominate 
a chaplain. At to give notice to the inhabitants to 
m4'et at a future day, Ik to assent or diswmt to tho 
nomination so made, was not inconsistent with 
the words of tho cliart<sr. 

(2; A decree by the Ixird C.’hancellor. in 1741, 
liad declared the right of voting to be in tho 
inhabitants only paying rat<M At assessments. At 
tbe usage since that decree luul been in accordance 
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Sect, 12 . — Unbeneficed clergy: Svb-sect, 3, B, (a), 
(6) d: (<?), D,j E. dr F. ; anb-aecL 4.j 

with it, an election having been made by such 
inhabit^ts, at which the votes of non-rated 
inhabitants were tendered & refused : — Held : a 
majidamua would not be granted for a new election, 
as the parties applying for it had made out no 
case to show that the term “ inhabitants,” used 
in the charter, had a wider signiheation. — B. v. 
Bavie (1837), 0 Ad. & El. 374 ; 6 L. J. K. B. 126 ; 

1 3, P. 291; 112 E. B. 143; tnib nom. B. v. 
Handpoud (Governors), 1 Ncv. & P. K. B 328 ; i 
Will. Woll. & Bav. 177. 

Conditions precedent to admission — Licence of 
bishop.] — See Part V., Sect. 2, sub-sect. 4, A., 
ante, 

Consent of incumbent.] — See Part TII., 

Sect. 7, sub-sect. 2, C., ante, 

2643. Duty of vicar to admit— Curate licenced 
by bishop.] -n. v. Sale (1851), 15 J. P. Jo. 417. 

(h) Post lion, 

2644. As regards Incumbent — Duty of obedience.] 

— Martyn V, Hind (1785), Beturn of Appeals 
before the High Goiirt of Belegates, No. 178 . 
(I^arliamentary Papers 199, April 3, 1868). I 

2645. No contract of service — Within ' 

National Insurance Acts.]— (1) The relationship ! 
existing betweijn a rector or vitrar in the (Jhim-h of \ 
England Ids curate is not the relationship of 
mastfT servant. 

(2) WlMither the curate is ^om.ally licenced by 
the bishop under seal or is a mer<» probaticner 
working under the bishop's U'lnporary permission, 
ho is still in both ciises the holder of an ecclesiastical 
olTlce, not a pc^rson whose duties A: rights are 
defined by contract. 

(3) Neither the relafJonship between incumbent 
curate nor the ndationsldp between bisliop & 

curate create such a relationship between employer 
A" employed as could be constmed intt) anything 
in the natuit* of a contract of service, A accordingly 
neit.her curaU's nor assistant curates are com- 
l>ulHorily insurable p(‘opl(> under the Act. 

Snnblv : (4) a curate or assist^int curate might 
come in under the Act as a voluntary contributor. 
— /iV National Inhuuance Act, 1911, /fc Emi*j.oy- 
MENT OF (^lICRCll OF EN(JLANI> OCUATES, [1912] 

2 rh. 563; 82 L. J. Gh. 8; 107 L. T. 613; 28 
T. 1.. B. 579 ; 6 B. W. G. (J. N. 3. 

2646. Right to possession of parsonage — 

On termination of curacy.! - Piiiij.ips v, Godfrey 
( 1901), 45 Sol. Jo. 716. 

Rights — Nomination of churchwarden.] — See 

No, fl7 1 , ante, 

2647. Whether poor law settlement obtained.] — 

A (*.urati) ofllciating in a pariah for above a yc»ar, 
under the bishop's licence to perform the olYice 
of curate at- a certain annual stipend, is yet not 
Buch an annual ofllcer as is entitled to a settlement 
by virtue of Poor Relief Act, 1691 (c. 11), s. 6.— 
it. r. Wantage (Inuaiutants) (1801), 2 East, 65 ; 
102 K. B. 293. 

.^Retd. U. r. (1831), I li. & Ad. 

795. Mentd. R. r. St . Mary, Nowlturt^tii (1833), 5 11. it Ad. 
540 ; U, r. Onaott (1851), 1.5 J. P. 498. 

Compare No. 3661, post, 

2648. Privileges — Exemption from tolb.] — 

Dickinson v, Tempijs, No. 1815, ante. 


2649. .1 — The curate of a parish was 

engaged by the rector of a neighbouring parish of 
0. to discharge clerical duties during his tem- 
porary absence through illness. There was no 
licence from the bishop or other authority by which 
the curate was empowered to perform the duties. 
He rode through a tumpike-gate on his way to 

! the parish church of O. to perform the ceremony 
I of marriage : — Held : ho was not entitled to the 
I exemption from toll given by Turnpike Roads 
I Act, 1822 (c. 126), s. 32, to the curate of a parish 
on parochial duty within his parish. — ^Brunskill 
V. Watson (1868), L. R. 3 Q. B. 418 ; 37 L. J. M. O. 
103 ; 18 L. T. 432 ; 32 J. P. 692 ; 16 W. R. 1009. 

Liabilities — Dilapidations .] — See Nos. 3661-3065, 
post, 

(c) Stipend, 

2650. Power of bishop to fix — Contract between 
parties.] — The ^Spiritual Ct. prohibited from en- 
forcing payment of a stii^end to the curate enlarged 
by the bishop's order, when there was a contract 
between the parties. 

There being a contract between the parties, the 
bishop had no power to make any order {per Cuu.). 
— ^Pierson v. Atkinson (1672), Freem. K. B. 70 ; 
89 E. R. 52. 

2651. Without consent of incumbent.] — 

A curate cannot have the Ixmefit of a proceeding 
by monition for the i*ecov<-ry of a salary assigned 
by a bishop without the consent of the incumbent, 
the incumlxmt being it^sident on his bcn<?fice, & 
discharging the duties generally, but desirous of 
the assistance of a curate.- U. r. 1 *eterrorolt(;ii 
(Bp.) (1821), 3 B. A V, 47 ; 4 Bow. A By. K. B. 
720 ; 2 L. J. O. S. K. B. 199 ; 107 E. B. 652. 

2652. Recovery of — Action of High Court.] — 

(1) If a rector give B. a title to the bishop A; 
thereby appoint him curate of liis cliurch, 
pimnising to allow liim a salary A to continue 
him in the olVice of curaUs till otherwis*? i)rovided 
of some <H;cle8iastieal prefemicnt, unless lawfully 
i*emoved for any fault, he cannot aftorwai’ds 
remove him without cause ; A if the salary btj in 
arrear, B. may maintain aesum^ntit upon the title. 

(2) A readership is not an ecclesiastical prefennonb 
within the meaning of such title. — M artyn r. 
Hind (1779), 1 Boug. K. B. 142 ; 2 (\nvp. 437 ; 
99 E. B. 94. 

Antuttatiotis : (o (1) Retd. Rarferd c. Stuckey (182(»), 

2 Rrod. & liiiur. 333. Oencrnlly, Mentd. & CeniKir 

& IJrumore (Lord Up.) r. Millor, Down & <*oiiaur & Dro- 
mon' (lionl H|».) r. l*ottor (1801), 5 L. T. 30. 

2653. Pluralities Act, 1838 (c. 106), 

S. 83.| -Pluralities Act, 1838 (c. 106), s. S3, pi*o- 
vides that difXcrenccs between the incumbent of 
a beneliee A his curate touching the curate's 
stipend shall be decided sunamarily by the bishop 
of the diocese on complaint to him made. Beft. 
agreed to employ pltf. as his curate at an annual 
stipend of £110, besides board A lodging in the 
vicarage house. These tewms w’ere set out in the 
nomination of the curate to the bishoi^. BifTer- 
encos liaving arisen relative to the boai’d A 
lod^ng, pltf. brought an action in the High Ct. 
against deft. t<i recover damages in lieu of board 
A lodging. L’pon deft.'s motion to stay: — 
Held: (1) the action would lie; (2) the High Ct. 
had jurisdiction to try it, since it was neither 
within the language nor spirit of the above enact- 


PART V. SECT. 12, SUB-SECT. 8.— 
B. (0). 

o. Rtcttvtru of — So evidence of 
cumrfirf.)— Pltf. sued dofts., as church- 
wardons, for his stipend as the inouui- 
bent or minister of a church. It 
apiieared that several resolutions vrero 


adopted in vestrv as to the salary of 
tho clericynian, but only one Hubse- 
quent t4» defts.' acceptance of office, 
which related an old balance 
Held: as pltf. 'a claim rested on a 
voluntary undertaking of tho vestry, 
not founded upon a consideration 


, moving from pltf. or upon any executed 
consideration of services rendered, & 
I the evidence showed no contract 
s between pltf. A defts. founded upon a 
consideration between them, defts. 
wore entitled to Judgment. — C arry v. 
Wallace (1802), 12 C. P. 372.--CAN. 
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ment that the bishop should bo constituted a 
judge without a jury to assess damages, or that 
pltf. should be deprived of the ordinaiy means of 
recovering them. — F uasku t\ Denison (1888), 57 
L. J. Q. B. 650 ; 4 T. L. H. 782 ; sub nonu Frazeii 
V. Denison, 52 J. P. 078. 

C, During IncumbcuVs Non^Rcmdencc or Neglect 
of Duly, 

2654. Position — As regards incumbent— Lia- 
bility for rates, taxes & dilapidations.]— Where a 
curate is licenced to a benefice during the absence 
of the incumbent, whose licence for non-rt'sidenco 
enjoins that he sliall “ keep the ]>r<‘iuises in good 
repair,” A: it does not appear tliat the curate’s 
stipend has been fixed at not less tliaii tlie full 
value of the beneiico under Pluralities Act, 18118 
(c. 10(1), 8. 04, the curate cannot 8<*t olT the aiiiouiit 
paid by him for rates At taxes of the vicanige 
premiss, for he would bt* liabh* for them as 
occupier ; but as to the rc*paii*8, he would be 
entitl(‘d to set them olT at common law, in an action 
by the vicar for the utK^ At occupation of other 
premisea held under him. 

Sembtr. : in 8U<di a case the jurisdiction of the 
bishop, under sect. 100 is not exclusive.— Paijueu 
V. BriJi (181 1), 8 .1. P. 77(1. 

2655. Stipend — Recovery of.J — D aniel r. Mor- 
ton, No. 21:M, ante, 

D, On SegueHtrntUm of Benefice, 

2656. Position — Whether poor law settlement 
obtained.] — K. v. Oveu (Inhabitants) (1778), Burr. 
8. O. 71(1. 

Aiitmtidimtu : — Refd. H. r. Lew II Man. Uy. K. B. 

im ; H. r. SUnfurHcy (li<31), 1 H. & Ad. 7y.> ; K. r. 

OHsett (1851), 1(1 g. B. \)7Ck 

Comjtare No. 2(117, ante, 

Right to appoint parish clerk.J -See No. 012, 

ante, 

2657. Stipend -Recovery of - From next In- 
cumbent.] — D akins r. Seaman, No. 2(18(1, ante, 

B, During Vaeaneg of Benefice. 

Position — Right to appoint parish clerk, j — 

See No. 020, ante, 

F, Duration and Termination of Ourueg, 

2658. Termination by incumbent -- Whether 
curate removable at will.; — (kii-ate is removable at 
the will of tl»e parson. — Biuni r. Wooii (KIOS), 2 
Salk. 500 ; 12 Mod. Bep. 210 ; 01 K. K. 482. 

2659. .j--l*KH E r. PBA'IT, N<». is.'il, 

ante, 

2660. Contract between parties.; 

Mabtyn V, lliNi), No. 2052, ante, 

2661. Curate holding as chaplain. j 

A spiritual person, who, in viilue of his oilice of 
ciiaplain of a college, holds a curacy with a dwelling 
attached ther<?to, A: ceasing to hold the ollice of 
chaplain retains possession of tlie dwelling, is not 
a curate within tlie meaning of 57 Geo. 8. c. 00, 
8. 57, A: may be (jvicted by notice to quit forth- 
with, A: is not entitled to the three months’ notice 
required to be given by that statut**, with the 
consent of the bishop. — G oodtitle d. j..incoln 
College (Master & Feliaiws) v, Imk (1828), 2 
Dow. A: By. K. B. 718 ; 1 L. J. O. S. K. B. 165. 

2662. .J— R. r. Rochester (Br.) 

(1800), 6 T. L. R. 105, D. C. 

2663. Notice to quit by Incumbent- 

Formalities — Under Pluralities Act, 1838 (c. 106), 
SS. 95 & 112.] — A notice by an incumbent to a 
curate to quit liis curacy', given under above Act, 
sect. 95, is not a notice within or subject to the 


: regulations pi*c8cribcd by sect. 112 of the same 
statute. — T anner r. Sciuvener (1888), 13 P. D. 

; 128 : Trist. 125. 

2664. Termination by revocation of lloenee — 

! Power of bishop to revoke licence.] — Baodelby’s 
1 Case (1872), cited in 1 Pliillimoro’s Kcclesiastical 
; Law, 2nd od. at p. 180. 

j 2665. Necessity for calling on curate to 

: show cause against revocation — Form of notice.] — 

■ Denison’s Case (1872), cited in 1 JMiilliniore’s 
Fcelesinstieal l^w, 2nd cd. at p. 438. 

2666. Grounds for revoking licence — 

Curate accused of felony No Judicial Investiga- 
tion.] -Far p. Sinanki (1804), 28 .1. P. Jo. 325; 
sub nom. Be Sinyanki, 12 W. R. 825. 

2667. Objectionable past acts -No 

opportunity of obeying proposed prohibition 
thereof.] • ■ Denison’s Case (1872), cited in 1 
Phillimoiv’s Foclesiastical laiw, 2nfi ed. at p. 488. 

2668. - Form of Instrument of revocation.] — 

Denison’s Case (1872), cited in 1 PliillimoiH'.’B 

' Fcclcsiost icul J^iw, 2nd ed., at- p. 488, 

2669. — Appeal to Archbishop - Duties of 
1 Archbishop on.]— I’uder IHuralities Act, 1888 

(c. 100), H. 08, th(‘ Archbishop is bound, if rtHpiesti'd 
by the curuGr, to hear him, either in pcri*Mon or by 
, counsel, us U) the validit y of the gntutidH of revoca- 
tion, A: to receive fresh evidemee tendered on liis 
. behalf upon that ]>oitit>. 'Die Archbishop may 
i regulate the mode in which the procirediiigs at 
i such Juuiring anr to be conductiMl ; but lie cannot, 
< if HO rctpiested to hear, conlirm or annul the 
I revocation merely upon tluj staiimientH mad<^ by 
the curate, in Ids pfdition of ajipeal. At tlK! written 
documents referred to in such jietition. Where 
the Archbishop Jiad conllnned a revocation upon 
such last mt'iitioiied written evidence only, the 
et. issued a mandamus to him to liear tlie a]ipeal 
A: decide th<* merits thereof. B. v, (’antebbury 
(AR niBB.) (1859), 1 K, At K. 515; 28 J.. J. Q. B. 
154 ; 5 Jur. N. S. 958 ; 7 W. B. 212 ; 120 F. It. 
101 1 . 

! ^Intnttathms Apld. JL r. lloiiNiiiir Aii|k*,ii 1 TritMinnh |lU2aj 

3 K. B. ;t:u. Refd. Hr Bniok. lU lcMMiiyii A' BiMliirl OHGi), 

in B. N. S. 103 : VVoiid r. Wdiol (1H7I), L. 1(. 3 Exeli. 

100 ; Sniitli r. i(. (1878), 3 Apl>< CaH. fil I. 

Whether appeal to Privy Council main* 
tainable.] See No. 1188, ante. 


SrB-SE<T. I. LecTOREBH oh JhlEArilEHH. 

2670. Origin 6t nature of ollice.] li<H;turerH llrst 
b<>gati t^) b<i established in the reign of <hieeii 
KlizalM-th ; A Arrlihishop l.«iuil was for suppresHing 
them, by reawm tJjat th(;y did not eorne in by 
jMesentution, but by the elioice of the parishioners 
(l/iHi) JIarowicke, (!.). — A.-G. r. Gardner 
(J71I), Barn. Ch. 488 ; 27 K. It. 729. 

2671. - - Readershlp.J — Martyn V. lliND, No. 
2052, ante. 

Conditions precedent to appointment - Licence 
of bishop.! -See Part V., Sect. 2, sub-Hect. 4, A., 
ante. 

Consent of incumbent.] Sco J*aii 111., 
S<-*et. 7, Kub-s<;ct. 2, ante, 

2672. Rights - Time of lecture — Whether 
preacher or trustees entitled to fix.] — 'rrusteoH of a 
lecture to be preached at a convenient hour may 
appoint any hour t)ic;y x^ease, A& vary their 
appointment. — U. v, Bathurhi (1700), I Wm, Bl. 
210 ; 90 K. B. 115. 

2673. Duration & termination of lectureship.] — 

R. r. Hr. BAKTHOIXiMLEW’H ((’liUllC'UWAKDENS) 

(1700), 13 East, 421, n. ; 104 £• R. 434 ; sub nom. 
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Sect. 12. — U7ibctiejiced clergy: Sub^secla. 4, 5, 6 
7. .9cc<. 13 : Svb- aect. A.] 

Ht. Baiituolomew’s (Chuuchwardens) Case, 
iloli, K. B. 418 ; 3 Salk. 87. 

Annoiaiions : — Reid. Ferarufion v. Klnuoull (1842), 0 Cl. ds 

Flu. 251. Mentd. It. V. London, Bp. (1743), 13 East, 

420. ri. 

2674. Dismissal after seven years — ^Right 

to compensation — Municipai Corporations Act, 
1836 (c. 76), 8. 68.] — The coipn. of liverpool, in 
(compliance with certain local Acts, built a church, 

At api>ointed a peraon to oHiciate therein by the 
name of minister. They also of their own accord & 
in(lei)endently of these Acts appointed a clergyman 
as lecturer to assist him in the general duties of 
l)is oillce. Th(i lecturer having been removed, 
aft(T receiving a regular stipend for more than 
B<jven years, before the passing of above Act, 
claimed compensation for the loss of liis oHice as 
“ minister ” under sect. 08 ; — Held : the word 
** ministiu* ” was to be inte]^)reted liberally, &> 
without ivfewmce to the way in which it was used 
ill the local Acts, A this claimant was entitled to 
compensation. — J{. v. JdVEKl’ooL CJoupn. U838), 

8 Ad. & Kl. 170; 3 Nev. & V. K. B. 280; 7 . 
Ji. .1. Q. B. 131 ; 2 .lur. 855 ; 112 E. li. 804 ; 
atdi mmt. B. v, IdVKUi'ooL Courw., Hx v. Moss, i 
1 Will. Wull. A II. 153. i 


Hub-hkct. 5.— Ministehs of (^hapklh at Kahe. 

Who may nominate.] -AVc I'ort V., 8ect. 4, 
sub-sc^ct. 1, E., ante. 

Conditions precedent to appointment • licence of 
bishop.] — See Part V., 8ect. 2, sub-sect. 4, A., atUe. 

2675. Rights— Curate wrongfully dispossessed 
— Mandamus to restore to chapel.]— -if a/idaia us 
lies to ri'stoi'o a curate to a chapel, being a donative 
endowed with lands. 

A inandamnH to restoi’e is the true specific 
i*emedy wli<‘it? a pei-Hon is wrongfully dispossessed 
of any o!he(< or function which draws after it 
t4unporal rights ; in all castes wh(»re the established 
(‘ 0111*80 of law has not provid(*d a specific itmedy 
by another form of pi'oceediug wliich is the case • 
with jvgard to m-tories A vicarages (1 x)HD Mans- 
FiKLH, (^,1.). -B. r. BJ.OOKU (1780), 2 Burr. 1043 ; 
07 E. B. 007. 

AiiwtittUotin :■ Apprvd. H. r. Barkor (1761), 1 Wni. Bl. 

:1U0. Consd. H. r. StulTonl (17t)U>, a Torm Hop. 646. 

Reid. H. r. i’Juwlor, Bp. (1786), 1 Torm Hop. 3J»6 ; B. v. 

i'auterlniry, Arojihp. Loudon, Bp. (181*2), 15 Kast., 

117 : FonruMiui r. Kimumll (181*2), U Cl. & Flu. ‘251. 

2676. .] — Mandiwius the proper 

r(*medy to ro8Uu*e a curate to his chapel. — li. r. 
Baukkk (J701), 1 Wm. Bl. 300; 00 E. R. 109; 
tnibac<picnt protrrdiur/s (1702), 3 Bun*. 1205, 1370. 
.JiiTioluftoue ; — Sxpld. Boe d. Joiuw v. .loncj; (1S3U). 5 Man. 

A By. K. B. 616. RM. U. r. Jotham (176U). 3 Term 

Hop. 575; lie Orton VietiraKe (184W), 13 Jur. 1049; , 

Collliv r. KIuk (1861). 11 c. B. N. H. 14. Xentd. R. v, ! 

City of l.undon Uuioii, p. London Corpu. (1907), 76 * 

L. J. E. B. 1087. ! 


SUU-BE(.*T. 0.— MlNlCTEIlS OF PROPRIETARY j 
t^lAPELS. 

2677. Who may be appointed — ** Regular clergy- 
man — Appointment of inhibited clerk.] — Pitfs. 
w'ere the owners of a proprietary chapel, A in 1801 
grant^ed a lease of the chapel to B., containing 
a covenant by tlie lessee not to permit or suffer 
any clergyman or person to officiate! in the chapel, 
or perform public divine service therein, but such 
os sliould bi> a rt^gular clergyman of the (^iiurcli of 
England. The lease was afterwards assigned to 


dofts. G. A F., who allowed D. to preach & per- 
form divine service in the chapel. D. was a clergy- 
man of the dhurch of England, who had been 
inhibited by the Bishop from performing divine 
service within the diocese in which the chapel 
was situated. The vicar of the parish had not 
consented to the performance of D. of service 
within the chapel : — Held : “ regular clergyman ” 
meant a pisrson who could officiate in the chapel 
without being guilty of irregularity, &, as it was 
irregular of D. to pray A preach in defiance of 
the inhibition A without the vicar’s consent, D. 
was not a regular clergyman, A must be restrained 
by injunction from (Mintinuing his performance. — 
Foundling Hospital (Governors) v. Garrett 
(1882), 47 L. T. 230. C. A. 

2678. Position.] — Moysey v. IIillcoat, No. 
438, ante, 

2670. Duration & termination of appointment — 
Termination by revocation of licence.] — Hodgson 
V. DiuxjN, No. 1850, ante, 

2680. Appeal to archbishop — Whether 

maintainable.] — 8., a duly ordained clergyman of 
the; C'liurch of England, was licensed by the Bishop 
of M. to perform divine service within an unconse- 
crated church, which was built by subscription, 
in the city A (liocese of M. 8. had no nomination 
or stipend, A no district was assigned to the church. 
His lieencci having been revoked by the bishop, 
S. apiiealed to the archbishop of the province : — 
Held : the appellant wiis not a licensed curate 
witliin 30 Geo. 3, c. 83, s. 0, or Benefices Act, 
1838 (c. 100), 8. 08, A no appeal lay from the 
decision of the bishop.- - Sedgwbjk v. Manchester 
(Bp.) (1800), 38 L. J. Ecel. 30 ; 33 J. 1». 504. 

Termination by revocation of Incumbent *s 

consent.] — See No. 418, ante. 


iSuB-sEiT. 7 . — Chaplains. 
See PiiH IX., post. 


Six T. 13.- ECCLESIASTICAL OFFENCES. 

SUB-SECr. 1. — 0F1«'ENCES in llKSPEt.’T OF DocTRlNE. 

A. ^'kai are, 

2681. Blasphemy.] — Woodward v . Aitwood 
(1000), Return of Apiieals before the High Cbiirt 
of Delegates, p. 20, No. 48 (Parliamentary Papers 
190. Apr. 3, 1808). 

Anmttanan R«ld. Martin t*. Mackouochlo (1883), 8 P. D. 

191. 

At common law .] — See Criminal Law, 

Vol. XV., pn. 733-735, Nos. 7914-7949. 

Seditious libel .] — See Libel A Slander. 

2682. Contradicting articles of relisdon.J — Pi*o- 
cetKlings under 13 £liz. c. 12, against a clergyman, 
for preaching doctrines contrary to the articles of 
roliipon. 

That any clerg>'man should assume the liberty 
of inculcating his own private opinions, in direct 
opposition to the doctrines of th6 Eistablished 
Cnurch, in a place set apart for its own public 
worship is not more contrary to the nature of a 
National Church than to all honest A ration^ 
oondu(^ Nor is this restraint inconsistent with 
Cliristian liberty. It is therefore a restraint 
essential to tlie security of the Church, A it would 
bo a gross contradiction to its fundamental purpose 
to say that it is liable to the reproach of persecution 
if it does not pay its inlnuAers for mAintAiniwg 
doctnmcB contrary to its own (Lord Btowell). — 
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n.M. Procurator Generai. v. Stone (1808), 1 

Hag. Con. 424 ; 101 £. R. 004. 

jlnnoUiiions : — ^Befd. Sanders e. Head (1843), 8 Curt. 565 : 

Hodgson e. Oakvlcy (1845), 1 Rob. Scol. 322; Qorham v, 

Exeter, Bp. (1850), 7 Notes of CTases, 413 ; Jie Denison 

(Venerable Arohdeaeon) (1856), 27 L. T. O. S. 300 : 

B. e. Chichester. Bp. (1859), 2 B. E. 209 ; Heath r. 

Border (1862), 15 Moo. P. C. C. 1 ; Voj'sey r. Noble, 

Noble e. Voysoy (1871), L. K. 3 P. C. 357 ; Martin r. 

Mookonoohie (1879), 4 Q. B. P. 697 ; H. v, Oxford Bp. 

(1879), 4 O. B. D. 625. Mentd. U. v. Baines (1840). 12 

Ad. El. 210 ; Sheppard v. Bennett (1871), L. K. 4 P. C. 

37 1. 

2688. What amounts to — Maintaining full 

Roman doctrine.] — (1) An unbeneiicod clergyman 
was proceeded against, under the general Ecclesi- 
astic^ Law, for maintaining & affirming contrary 
to the true usual litoral meaning of the Articles of 
the Established Church all liotnan doctrine. Being 
convicted, he was inhibited fi-om performing any 
ministerial duty whatever within the province of 
Canterbury until ht? should retract his errors ; — 
J/cld : as tht> ofTeiice charged was for maintaining 
^ affirming all Roman doctrine, it was unnecessary 
to specify in th<‘ Ai’tiele.s any doctrine in particular. 

(2) In pursuing this inquiry the course which 1 
am in<*lin<Mi to take, is to confine myself to the 
plain A: grammati<‘al ec»nstru<‘tion of our articles, 
A: not to seek the opinion of othei*s, for to do othc‘r- 
wisc* would tend weaken their authority (Sin 11. 
Jenner Fust). — IIodgbon v. Oakelky (184.5), 1 
Rob. Eccl. 322 ; 4 NoU^s of Cases, 180 ; 103 E. R. 
1053. 

AMuftoJtitms :--Aa to (1) Consd. lleutli r. Burder (1862), 1.5 

Moo. 1*. C. 1 : Sallshupy, Bp. r. WiliiaiiiH riSG2), 7 L. T. 

472. B^d. Marthi r. Muckoiiochlo (1883). 8 1*. 1). 191. 

2684. .J — Gorham v. ExtyvKU (Bi*.), 

No. 2184, ante. 

2686. — “Advisedly. ••] — (!) 13 Eliz. 

c. 12, s. 2, provides that if any |ierson Ecclesiastical 
or who shall have an Ecclesiastical living, shall 
advisedly maintain or aflinn any doctrine; dir«;ctiy 
contrary, or repugnant to, any of the Thirty-Nine 
Articles, & being convened befoi*e the Bishop of tin; 
Diocese, or the; Ordiniwy, shall pcM'sist therein Ai 
not revoke his error ; such maintaining or afflrui- 
ing shall be just cause to deprive such ped-son of his 
Ecclesiastical promotions : — JltUd : the statute 
being eminently a penal statute, in pre>ceeding 
under it figainst a beneficed clergyman by articles 
for maintaining & afll ruling doctrines contrary A: 
repuguaul to the ThiHy-Nine Articles A: in de- 
rogation & depraving of tlie Book of (*ommon 
Prayer, it was not sufficient to plead various 
passages extracted from deft.'s work, as scjparately, 
or collectively, containing doctrines contrary 
tlie Tliirty-Nine Articles, but such of the Thirty- 
Nine* Articles as it was ull(;g(;d wen; contra v«*ned 
must be specifically pleaded, together with a 
speciiication of the unsound doctrine, or heresy, 
which the passages extracted were alleged to 
maintain. 

Applt., a beneficed clergyman, printed ^ pub- 
lished, but did not preach, a volume of sermons, in 
wliicli he maintained Ac aflirmed, first-, that justifica- 
tion by faith is the putting every one in his right 
place by our Saviour’s trust in the future, Ac that 
the faith by which man is justified is not liis faith 
in Clirist, but the faith of < 'hrist Himself ; siicondly, 
that Christ’s blood was not poured out to propitiate 
His kind Az: benevolent Father ; thirdly, iliat 
forgiveness of rins has nothing at all to do with 
the Gospel ; A:^, fourthly, that the ideas &> plirases 
** guilt of sin,” ” satisfaction,’* “ merit,” neces- 
sary to salvation ” have been foisted into mcslem 
theology without the authority of Scripture, At 
do darken A: confuse the cleareid of the otherwise 
most intelligible comforting statements of 


holy writ : — Held : (2) in investigating a charge 
against a clergyman under the statute, tlio 
are Ismud to look solely to the statute & the 
Thirty-Nine Articles ; (3) it would bo a departure 
from the duty of tlie ct. to allow any discussion 
ns to the conformity or non-conformity of the 
Articles of Religion, or of any of them, with the 
Holy Scriptures ; (4) the fact tliat applt. had not 
preocdied tlic sermons, or any of them, was 
mmiaterial ; (5) tlie word ” advisedly ” as used 
in the statute of 13 Eliz., c. 12, s. 2, pointed at the 
deliberate act of the party cliargod, & nut to a 
casual exprt'ssion dropped unadvisedly ; (0) it 

was not necessary, in order to bring a iiarty 
within the statute, that the doctrine proxmuuded 
should be intelligible ; it wns Huttlcu*nt if the 
doctrine propounded bo diivctly conti*ni*y or 
repugnant to the doctrine laid down in the Thirty- 
Nine Articles; (7) the doctrine contained in the 
volume of applt. ’s seriiions, so printiHl & published, 
was directly reiiugnant to the diKJtJ'hio contaiiuui 
in the Thirty-Nine Articles. — H eath r. Burdeu 
( 1832), 15 Moo. r. C. C. 1 ; Brod. & F. 212 ; 0 
L. T. 502 ; 20 J. P. 407 ; 8 Jur. N. S. 507 ; 10 
W. H. 073 ; 15 E. R. 304. P. C\ ‘ 

^Inmttaiwna : — As to (1) Retd. WllllaiiiH r. SallHbury, Bi». 

(1863), 2 Moo. P. C\ C. N. 8. 376 ; SL. AlbaiiH. Bp. v. 

PUUntfhaDi. 11906] P. 163. As to (2) Coned. Shoppanl 

11 . Boiiiiott (1870). li. U. 3 A. 5c E. 167. UeaertiUy, 

Reid. VuyHi'y r. Noble, Noble r. VoyHoy (1871). 7 Moo. 

P.C.C. N. 8. 167 ; Comlwr. Edwanln (1877), 2 1*. 1). 3.51. 

2686. .] — The doctrine that the Bible 

was not written by the 8X>ecial interposition of 
the Almighty Power cannot lie i*econcUed with 
Articles of Reli^on VI., At XX. ’Phe liberty of 
interpreting scjripiuit* contrary to the Jitc'ral Ac 
grammatical sense, exists in the Ghui'ch, so long 
as it is not applied so os to contradict any doctrine 
contained in the Aiticles or J<*ortnularies. — 
Fkndall r. WiusoN (1862), 1 New Rep. 213; 
7 L. T. 474 ; 27 J. 1*. 375 ; 11 W. R. 217 ; on 
appeaU >nib nom, Wikuamh v. Hambkuhy (Bp.) 
(1863), 2 Moo. P. C. C, N. S. 375. 

2687. .j -Wiu.iAMH V, .SALisinmv 

(111*.), No. 1362, antf. 

2688. .J — (1) ill charges against a 

clergy man for maintaining ^ piumtilgatiiig doc- 
trines contrary to, Ac inconsistent witJi, divers of 
the ’I’liirty-NiiK; Articles of Relif^ion, tiie Judicial 
(’ominittee is not conifielled, as Jii casi's alTectiijg 

, the right to property, to aflix a definite meaning to 
any given Article, whei'e such Article is reuJly a 
1 subject of dubious iiiterproiation. It is, however, 
very difTt;i*ent where the authority of the Ari-icles 
is totally eluded, & the party dc»liberat<*ly declares 
th<i uit4;rit'iori of t4;achfrig doctrines contrary to 
tbc*ni. It is not reipiisiti; in such case that tlie 
c.ontru(lictiun of the Articles should be a contra- 
diction tot idem vcrhin ; it is suflicieut if the opinions 
liiiblished or jpromulgat<;d be repugnant te, or 
inconsistent with, their clear consiructiou. 

(2) It is not comfietent for any clergyman, of 
his own mem will, not founding himself upon any 
critical inquiry, but simply upon his own taste ii 
jud^ent, to assi^rt that wiiole passages of some 
of the; (’anonical Books ore without any authority 
whatever, as being contrary to the teaching of 
(’hri.st as contained in oUi<;rs of the Canonical 
I BrM>ks. 

j (3) Arts, of charge against a clerk in holy orders 
I tc incumbent of a vicarage Ac parish church, for 
i on olicnee against the laws ecclesiastical of the 
realm, in having printed, jiublished, Ac set forth 
certain volumes of sermons, in which be advisedly 
maintained Ac alBrmed doctrines directly contrary 
or repugnant to, Ac inconsistent with, divers of tlie 
! Thirty-Nine Articlc*s of Religion Ac Formularies 
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SecU 13 . — Ecclesiaaiical offences: Svb-sect, 1, A., 
B,, C. <8: I>. ; svb-accia, 2 d: 3, A., B. <fc C.; 

4.] 

of the Church of England, the alleged errors being — 
first, concerning the reconciliation of God to man 
by the sacrifice or propitiation of Our Lord Jesus 
ebrist, & as to the necessity of such reconciliation ; 
secondly, os to the Incarnate Godhead of Our 
Lord & the df)ctrine of the Holy Trinity ; thirdly, 
as 1o the authority of the Hcriptures or Holy 
Writ — admitted A sustained ; — Held : such several 
errors & doctrines so charged to have been main- 
tained & aflirmed, were sufTiciently proved by the 
incriminaUjd passages extracted from the sermons, 
At set forth in the arts, of charge, as being respec- 
tiv(?ly repugnant to. At inconsistent with, the 
several Articles of Keligion to which they were 
ph;aded as contrary t>o At opposed, without 
ivferencui to tlie Eoimulari(;a of the Church to 
which th(*y were also ]>leaded to be repugnant A: 
inconsistent. (4) Keiitence of deprivation of all 
e<*cleHiast<ical promotion, <!specially from the 
vicarag<! of which he was inciimb(‘nf>, was pi*o- 
nounced against such ch^rk, unlt'ss witldn a week 
from the delivery of the judgment he should 
expressly At unreservi-dly retract ttie several eriors 
in which he Jiad so ofTe?ided, At which he wfused 
to do. 

(r#) Tlieir Ixmlships have been eariu'sHy re- 
quesUsi by bot h aT>i)lt. A resp. to rets in the 
principal (^ause, Ac jiroceed to the- liearing without 
i*(*mitting it. U* the et. below. This they have 
authority to do under tin* statutes constituting 
this tribunal, IMvy Coune* Appeals Act, 1832 
(c. U2), Judicial ('ommittee Acta, 1833 (c. 41), 
A 1843 (c. 38), by which all the authority which 
could have Ikmti I'XercistMl hy the Ct-. of Deh'gates 
is vested in the .ludichil ('ommitteis except the 
]K>wer of giving final R^ntcnice (J^onu llariiKu- 
1.KY, C.). -N’ovkka' r. N<»hlk, Nobij*: r. V'oyshy 
(1871), L. U. 3 V. C. 307 ; 7 Moo. J\ (’. C. S. S. 
H17 ; 40 L. J. Keel. 11 ; 2.*) L. T. Itl7 ; 35 J. 1*. 
250 ; 10 \V. H. <120 ; 17 10. H. 05, P. C. 

:■ -(hnirnllVt Reid. Martin r. Miu'koiioebio | 

(IS8:<). S i\ 1). 1»1. j 

2689. - SiiKi»j»Ann r. Hknnett 

(SicroND Aitkal), No. 2087, poni, ! 

2690. Authority of articles.] — The j 

authority of Parliament has established that the ' 
Thirty-niiu* Articles must be taken to bo the true , 
expression of Script iirt* on every subject to which 1 
they advert (I)K. Li^siiinuton).-- /?c Denison | 
(Veneuable Aucudeai’on) (1850), 27 L. T. O. S. 1 
300. 

: — Mentd. Donulson r. Diteher (ISdH), 28 

L. T. O. 8. 1«1. 

2691. “ Advisedly.* •] — Heath r. 

Hpeoek, No. 2085, nn/r. 

2692. Construction of articles — Not accord- 

ing to private individual opinion.] -11. M. Pro- 
ti’UATou General r. Stone, No. 2082, anie. 

2693. .) — lloDi»sON r. Oakkley', 

No. 2083, ttidr. 

2694. By court.] — Gorham r. Exeter 

(Hr.), No. 2184, c/n/e. 

2695. Article ambiguous.] — 

llE/'ni V. BruDER, No. 2085, ante. 

2696. .] — Sausbpry (Hr.) t?. 

^YlLX. 1 AM 8 , No. 1500, ante. 

8697. Authority denied.] — 

VoYSKY r. Noma?:, Noble r. Voysky, No, 2088, 
ante, 

2698. Depraving Book of Common Prayer.] — 

Sanders v. Head, No. M02, atUc. 

2699. J — Heath v, Burder, No, 2685,a»i<e. 


B. Jurisdiction of Courts to try. 

See, generally i Part HI., ante, 

2700. Ecclesiastical courts.] — Cox v, Goodday 
(1811), 2 Hag. Con. 138 ; 101 E. B. 694. 

Awiwtaiixma -Consd. Sanders v. Head (184^, 3 Curt. 565 ; 

Combe v. Edwards (1878), 3 P. D. 103. Bad. Border v, 
Langley (1842), 1 Notes of Cases, 542 ; Enraght v, Pon- 
sanco (1882), 7 App. Cas. 240. 

2701. Court of Arches.] — F elling v. Whis- 

TON (1714), 1 Hag. Con. 433, n. ; 1 Com. 199 ; 92 
E. R. 1033. 

AnmAationH Befd. Butler v. Dolben (1756), 2 Leo, 312 ; 
Sheppard v. Bennett (1869), L. R. 2 A. & E. 335. Mentd. 
Hodgson V. Oakoloy (1845), 4 Notes of Cases, 180. 

2702. .] — Sanders v. Head (1843), 3 Curt. 

565 ; 2 Notes of Cases, 370 ; 7 J. P. 580 ; 7 Jur. 
728 ; 103 E. 11. 827 ; sub nom. Saunders v. 
Head, 1 L. T. O. S. 433. 

Annoiaiiona : — Refd. Combe r. Do La Bore (1881), 6 P. D. 
157. Mentd. Hodgson r. Uakeloy (1845), 1 Rob. Eccl. 
322 ; Heath v. Bui'der (1862), 15 Moo. P. C. C. 1 ; i’usey 
V, Jowott (1863), 1 Now Rep. 488 ; Martin v. Mackoiiochio, 
Flaraunk v. Blnipsou (1808), L. R. 2 A. & E. 116 ; Bone- 
llccd (Uerk v. Loo, (1807J A. C. 226 ; Bt. Albans Bp. v. 
Filliugham, [1906] P. 163. 

Under Church Discipline Act, 1840 (c. 86).] 

— Sec No. 1500, ante. 

2703. Vice-Chancellor of University.] — Pusey 
V. JowETT, No. 1182, ante, 

C. Pruciiee and Procedure, 

Pleadings.] — See Nos. 2085, 2080, ayde. 

Hearing— Function of court.] — See No. 2987, post. 
Construction of Thirty-Nine Articles.] 

--AVeNos. 1590, 2184, 2082, 2083, 2085, 2(S88, a#*/r. 

D. Puaishments. 

See, (jeni^rally. Part TV., Sect. 10, ante. 

2704. General rule — Judicial discretion of court.] 
— SALisurjiY (Hi».) r. Whjjams, No. 1590, anle, 

2705. Writ de haeretico comburendo.] — TJic 
writ de harefico comburendo iiaving been taken 
away by 29 Ciu\ 2, c. 9, tlie penalty for heresy is 
limited to oxeoinm unication & a liability if not 
reconciled to be taken by the civil power under 
the writ de cxcommunivaio capiendo. — Sautre’s 
Case (1400), 1 State 7*r. 103. 

2706. .] — The writ de, hccrciico comburendo 

does not lie upon the conviction of a hei*etic, before 
the ordinary. — Writ i>e ll.ERETiro (H^mbuuendo 
Case (1012), 12 Co. Rep. 93 ; 77 E. K. 1308. 

2707. Excommunication.] — Sautke's Case, No. 
2705, ante. 

2708. Deprivation.] — C Audrey’s Case, No. 12, 
ante. 

2709. .J — PocKUNOTON’s Case (1011), 5 

State Tr. 748. 

2710. .]— Sanders r. Head (1843), 3 ('urt. 

505 ; 2 Notes of Cases, 370 ; 7 J. 580; 7 Jur. 
728 ; 103 E. K. 827 ; sub nom. Saunders v. 

Head, 1 L. T. O. S. 433. 

Ann<tt<ttiofis : — Apld. ('oiiibo r. Dc La Bore (1881), G P. D. 
157. Reid, llciicflced Clerk r. Ixsr. 118071 A. C. 226; 
.^<1. Albans, Bp. r. Fillinghaiii, il9U6J 1*. 163. MenM. 
Hodgson r. Oakoley (1845), 1 Rob. Keel. 322 ; Heath r. 
Burder (1862), 15 Moo. P. C. C. 1 ; Pusey r. Jowott 
(1863), 1 New Rep. 488 ; Martin r. Maekuuuchie, ilamauk 
r. SimiMon (1868). L. R. 2 A. & £. 116. ^ 

2711. .] — VoYSEY r. Noble, Noble v, 

Voysey, No. 2088, ante. 

2712. Suspension.] — Jones v. Pusey (1707), 
Return of Appeals before the High Court of 
Delegates, No. 118 (Parliamentary Papers 199, 
April 3, 1868), cited in 3 P. D. 110. 

^Inikjfaltoa .* — Conid. Combe v. Edwards (1878), 3 P. D. 
103. 

2713. .] — Salisbury (Bp.) v, Williams, 

No. 1596, ante. 
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2714. Unbenefloed clerk — Revocation of licence 
— Prohibition to perform divine office.] — Hodg- 
son r. Oakeley, No. 2683, ante. 


Sub-sect. 2. — Offences in resfect of Fabric 
OR Ornaments of Ciutrcii or op ItiTUAu. 
See^ gmerally^ Sub-sect. 3, A., Pai*t. VI., post. 
Non-repair — Of chancel.] — See No. 2720, pout. 


Sub-sect. 3. — Offences in < connection 
WITH OUERICAT. DUTIES. 

A, Neglect of^ or Refusal to perform Dut'uv*. 

2715. General neglect of duty.] — Mu(iu r. Lkv i 
(1709), Hetum of Appeals froxu the High I’ourt of 
Delegates, No. 124 (Parliamentary Papers 199, 
April 3, 1868). 

2716. .] — (1) A clergyman may be px-ose- 

cuted by any one for neglect- of his clerical duty. 

(2) A licence fn>m th<‘ oi*dinary is a legal 
authoiity to a clergyman to solemiiiHCf a mariiage, 
but if a clei-gyman suspects fraud, delay may be 
justifiable for the siike of inquiry. — A uoah i’. 
JloLDSWOUTii (1708), 2 Ijt'o, 515 ; 161 E. K. 421. 
Avnotations : — Aa to <1) Conid. H. r. Oxfenl, ll|i. (1K70), 

4 Q. B. 1). .V25. Ah to Ci) Comd. h'jr p. Brim-kmaii (1KU5). 

11 T. L. U. Its?. Held. BunlHtor i*. TlifHiipHim, 

P. 362 ; II. V. IJibdcm. 116IU1 J\ 57. 

2717. .] '“Huhooyne ?’. Free (1829), 2 

ITag. Kcc. 156; 162 K. H. 921 ; affd*. snh nom* 
Free r, Hurooyne (1830), 2 Hag. Kcc. 662; 
previous proceedings^ stih nom. Free v, Hijr<jov.nE ; 
(1828), 2 HU. N. S*. 65, II. H. • i 

A nnotat if nut :^-1genid. KltHtin v. LoftiiH (1845), 4 NotOH of i 

('aHCB, 323 ; Trower r. Hiirnt (1K45), 4 NoI-oh <if 52 ; ! 

DavidHoii t*. liavidHoii (is.i6), lieu. & 8\v. 167 ; Jioiivvell i 

r. London, Bi>. (1861). 14 Mi»o. P. (;. 365; Murtiii v. 

Mackonotdiic (1883). 8 P. li. PJl. 

2718. Ref usal to obey —Incumbent —By assistant j 

curate.] — M artyn r. Hind (1785), Ueturu of ! 
Appeals before the High Couii of 1 )elcgat<>K, No. 1 78 I 
(Parliamentary l*ap<d*s 199, Apiil 3, 1868). i 

2719. Bishop By incumbent.! - Two ' 

chapelries, each having a chiirc;h within its limit h, 
were united in one bemdice by an l)r<i. in Founcil ; 
the incumbent of the bc^nelice on certain Sundays 
omitt-f^d to iM;rfoi‘m any service in on** *>f Hie 
churches, but hu*l two full servicirs on those days 
in the oHkt. The bishop of Hie (lioc<*s** gave him 
notice that he w'ould i*e(|uiiM* him t*> perform 
alterrial** n)oi*ning A: evi'iiing servi<-*5 in ea<'h 
chuivh ; W'liich notice the* in**iiinb<*nt dis<jh<*ye»l : -- 
Held : the bishop has a <ii.s*Tetioii in such a matt-«*r, 

A: the incumbent's disohediem'e to his ordiTs Mas 
an ecchniiastical ofTeiice. — \VlN< iiKH'rEU (Hp.) r. 
Hugo (1868), L. U. 2 A, A K. 247 ; 37 1.. .1. h>* l. 
85 ; 18 D. T. 486 ; 32 J. P. 167 ; nffd, suh nom, 
Hugo r. Winchkhter (Hp.), L. U. 2 J*. 223, J*. ('. 

AnruAfUion : — Coiisd. Mackoucsrhle r. PeiuBuiii*^' (l«8l), 0 

App. CuH. 424. 

Non-residcncc.] — Jf<ee Port \"., S**ct. 8, 8ub-s*‘ct. 3, 
ante. 

Failure to hold divine service. j Sec Pait \T., 
Sect. 1, sub-sect. 1, post. 

Refusal to administer Holy Communion.] — 
See Part VI., Sect. 3, sub-sect. 3, post. 

Refusal to marry — Persons entitled to be 
married .] — Sec Paid. VI., Sect. 4, post. 

Refusal to bury parish loner .1 — See Hitrial, Vo). 
VII., pp. .5:U), 531, Nos. 106-108, 112-118. 

2720. Failure to repair — Parsonage - Curate’s 
house.] — K ing r. Ayi,e«burv (1635), Ih^tiirn of 
Appeals before the High C'ourt of J>elegat<"H, No. 10 
(Pariiamentory Papers 199, April 3, 1868). 

J. — VOL. XIX. 


2721. •] — Mugo r. Idsy (1709), Ro- 

tuMi of Appeals before the High Court of Delegatee, 
No. 124 (Parliamentaiw Papers 199, April 3, 1868). 

2782. Chancel.] — King r. Aylesbury 

(1635), Heturn of Appeals before the High Court 
of Delegates, No. 10 (I’ailiamcntary Papers 199, 
April 3, 1868). 

Offences within Church Discipline Act, 1840 
(c. 86) d( Public Worship ReguktUon Act, 1874 

(c. 96).] — See Pait IV., Sect. 9, sub-socta. 1 Ac 2, 
ante. 


li. Unlawful Solemnisation of Marriage. 

2723. Without banns of llcenoe.| - Dewys r. 
Ci.EOTEit (1678), Heturn of Appeals before the 
High C'oui^ of llolegates, No. 67 (Parliomenta-ry 
Ihijiers 199, Apiil 3, 1868). 

2724. By banns without proper inquiry One party 
being ward of court.] — t'onunitment for cdoping 
with a ward of the cl... A:, against another person 
for assisting ; ignoranc**, that she M^as a ward of 
ct. not. admitted as an <»xcuhc*. (Mergymc‘n cele- 
brating max*riage by bamxs M'itlioiit. making the 
impiiry, direcU'd by tlio Marriage A<*t lialile to 
ecclesiastical censure, at IcMist, )H*r)iapH other 
eon8**quencea. The marriage lmw*‘v«*r good ; 
tliough neitiu'r paii-y was resi<1ent in Hi** imrish.- • 
Niriioi>i*>N V. Squire (1809), 16 Ves. 259; 33 
K. H. 983, D. (J. 

AiuutUttiinut Reid. VV'yuii r. Diivien & W*hw*'P (1835), 

1 (7iir(. 66 ; TiiekiK'HH r. Alexiiiidt'r (1863), 2 Jln*w. A' Hiii. 

614. 

2725. Of non-parlshloners.| Axis., against a 

clei'gynian, for publisliing liantis of marriag** 
bel.w**t*n pemms luit parisiiion(*rs *>f, n*ir i*(*sideni 
in liis parish ; A:- for iiiarrying such pers*mR, 

a*lniitted.— Wynn v. Davies Ac Weever (1835), 
1 69 ; 163 K. U. 21. 

Liability at common law.] See ('riminai. Law, 
Vol. NV., p. 715, Nos. 8039, 8010. 

Validity of marriages.] See. JIi-’shanh Ac Wife. 


(\ Other Offences. 

Officiating without licence of bishop.] See 

Fart V., S<jct. 2, Hijl>-H**ct. 1, A., ante. 

Officiating without consent of Incumbent.] - 
See Part JJL, S**et. 7, Hij)>-H<*('t. 2, (3., ante. 

2726. Taking St demanding extortionate fees.) - 

HuiUioYNE r. Free !J 829 ), 2 Hag. K**<!. 156 ; 
162 F. H. 921 ; affd., suh nom. Free v. Hijiuigyne 
(1830), 2 Jiag. Fc*!. 662 ; previous jtnteeedings, suh 
nom. Free r. Huirriyne (1828), 2 Jili. N. H. 65 . 
11. L. 


AtnuifatiotiH : lleiltd. KRhoii r. Lort.iiH (1815), 4 Ncitcn of 
* 'iiwM, 323 ; Tn»wrr r. Iliii'Nt. (Is|5), 4 N<i|.«*h of (!uhftM, 52 ; 
JiuvlilHoti V. lluviflMoii (1856), Ilea. »e> Hw. 167 ; Bojiweli 
r. Lftiiiioii, Itp. (1861), 14 Mo<i. I*. (!, 365; Martin v. 

Mm-komM'liU? (1883), 8 1*. D. 161. 


2727. Purporting to ordain priest When not 
consecrated bishop.] St. Albanh (Hi*.) v. Fil- 
I.1N*JI1AM, So. 1195, ante. 

2728. Irreverent conduct In pulpit.] Articles 

against a clerk in h*ily urdtR's, for irixwerent c*m- 
diict in the pulpit, Ac brawling in ids own chur*di, 
sustain***!. - Huriier v. Hale (1819), 6 Not<.*K of 
(^ases, 611. 


SuB-flE<rr. 4. — Offknues against J*iu>i»hiety 
and M*>ltALITV. 

2729. Dninkenncss.l -MGKTiMEfc v. Freeman 
(1611 ), 1 Hrownl. 70 ; 123 F. li. 671. 

Annfjtatifrn .* • 'Reid. r. Du La Bum (1881 ), G P. I>. |57, 

2730. .j H*iwr.AND v. .Ignks (1755), 2 Ixjo. 

191 ; 161 K. H. 309. 
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Sect, 13. — Ecclesiastical offences: sub-sect, 4. Part VI. 
Sect. 1 ; Svb-se cts. 1, 2, 3 <fc 4, A. <fc B , (a).] 

2781. .] — BuiiDKii V. Jenkins (1838), 4 

Notes of Cases, 314, n. 

Annolaiiun : — ^Reld. Lincoln, Bp. v. Day (1845), 4 Kotos of 
Cases, 200. 

2782. During divine service.] — Burdek v. 

Bi’EER, No. 1350, arde. 

2783. .] — I-JNCOLN (Bp.) v. Day, No. 1626, 

ante. 

2734. Accompanied by bad language — 

Second offence.] — A clergyman of the Church of 
li^ngland pleaded guOty to ^ross acts of intoxication 
& the use of profane & indecent language with 
which he was charged ; he had already been 
suspended for a similar offence dc reinstated in his 
curacy. The ct. refused to deprive him of his 
cure, but suspended liim ah officio et heneficio for 
live years. — Burdek v. Fugue (1856), 26 L. T. O. S. 
127 ; 1 Jur. N. S. 1178. 

2786. Frequenting alehouses & tippling.] — 

CwYN V. Watkins (1700), Itetum of Appeals 
before the High Court of Delegates, p. 51, No. 106 
(Farliamentary Papers 190, April 3, 1868). 

2786. Incontinence.] — Daiuiavell v. 1..akgdon 
(1678), Betum of Appeals before the High Court 
of Delegates, p. 31, No. 68 (Parliamentary Papers 
190, Apiil 3, 1868). 

2787. .l~-pAWwr v. Hbat), No. 2475, ante. 

2788. .j — K k’II V. (lEKAitn A, LoDKit, No. 

1103, ante. 


2780. .] — ^Articles igainst a derk in holy 

orders, incumbent of a parii^ for lewd & indecent 
conduct & adultery, fornication, or incontinence, 
sustained : — Held : he should be deprived of his 
preferment. — ^Kitson v. Loftus (1845), 4 Notes 
of Cases, 323. 

AnnoUdione : — ^Betd. Bonwoll v. London, Bp. (1861), 14 

Moo. P. C. C. 395. Famall v. Cniig (1847), 6 

Notes of Cases, 657. 

2740. Brawling in church.] — B urder v. Hale, 
No. 2728, ante. 

2741. Indecent behaviour during divine service.] 

— (1) Indecent behaviour of a clergyman in a 
church of the Church of England during the 
celebration of divine service, though puni^ablo 
b]|r magistrates under Ecclesiastical Courts Juris- 
diction Act, 1860 (c. 32), is an offence against the 
general ecclesiastical law. 

(2) The consistory ct. of the diocese within 
which a clergyman holds preferment has juris- 
diction under Clergy Discipline Act, 1892 (c. 32), 
B. 2, to try & sentence him under that Act, in case 
he is convicted by a temporal ct. of having com- 
mitted an act constituting an offence against 
ecclesiastical law, not being a question of doctrine 
or ritual, notwithstanding tliat the offence he is 
charged with is not an offence against morality. — 
GniT V. P^UJNaiiAM, [1901] P. 176. 

2742. Cruelty to servant.] — Re Montgomery 
(1906), Times, Mar. 12. 

Offences within Clergy Discipline Act, 1892 

1 (c. 32).] — See Pari IV., Beet. 9, sub-S(K:t. 3, ante. 


Part VI. — Public Worship 


and Church Ministrations. 


Sect. 1.~<D1VINE SERVICE GENERALLY. 

SiTH-BKCT. 1.-* Duties op the C?leugy. 


2748. Object of Act of Uniformity.] — Martin r. 
Mackonoohie, No. 2918, post. 

2744. Form of service - According to Prayer 
Book.] — A clergyman in the perfoimance of divine 
worslijp is not at liheily to altcT or omit any part 
of thi^ sl*^^ice. 

The law also, not merely the statute of Edw. 6 
hut the general ecclesiastical law, protects the 
sanctity of public worsliip — & still more endeavours 
to pi*event every eircuinstance which may load to 
tii <3 disturbance of jicrsons engaged in solemn acts 
of devotion ; it ptxihibits all quarrelling, chiding 
A: brawling in the chui'ch or churchyard, & rc- 

S uires decent ft orderly behaviour (Sin John 
riroi.L). — Newbeuy V. Goodwin (1811), 1 

Phillim. 282 ; 161 E. 11. 985. 

Raid. Girt r. FlIlliiKlmm, llOOIJ I*. 176. 
Mantd. Haudon!i v. Head (1843), 2 Not(*8 of Ca8»8, 355 ; 
Martin v. Mackoiiuchic (1879). 4 Q. B. D. 697. 


2746. .] — Hart v. Oarky (undated), ! 

Boturu of Appeals before the Higli Court of , 
Delegates, No. 68 (Parliamentary Papers 199, 
April 3, 1868), cited 3 P. D. at, p. 1 10. 

Annoiatitm : — ^Rrid. ComlK!i r. Edwards (1878). 3 P. D. 103. 

2746. .] — Martin r. Mackonocthe, 

No. 2948, post. i 

2747. Departure from authorised form — What | 

constitutes.] — Hutchins v. Denziloe & Love- i 
LAND, No. 773, ante. \ 

2748. Whether Important or trivial — j 

JurlMctton to Judge.] — Martin v. Mackonochik, } 
No. 2948, post. I 

2749 . How punished — By indletment — 

Form of Indiotment.l^An indictment lies at i 
sesrions on 1 Elia. c. 2, dt 13 14 Oar. 2, c. 4, for : 

ucdng other prayers instead of the Common ; 
ih*ayer8 ; but- it must state, that they W'ore used 


instead of the prayers enjoined. — H. v. Spaiikeh 
( 1685), 2 Show. 447 ; 3 Mod. Kep. 78 ; 89 E. K. 
1U34. 

Annotation : —'Retd. Martin v. Muckonochie, Flaniank v. 

Himpsoii (18G8). L. 11. 2 A. & E. 116. 

By proceedings In Ecclesiastical 

Courts.] — Sec, generally. Part IV,, Sect. 9, ante. 

2750. Remedy of parishioners.] — II utchin'^ 

V. Denziloe & Lovei.and, No. 773, ante. 

Service in unconsecrated place.] — See No. 1839, 
ante. 

2751. Notices — What notices may be given — 
Observance of holidays not authorised by church.] 

— (1) Tippets, stoics, dalmatics, & maniples are 
unlawful ornaments, & may not be used by a 
minister during Divine service. 

(2) Proccissions proceeding round the interior 
of a church, immediately before the commence- 
ment of morning or evening service, or im- 
mediately after the conclusion of morning or 
evening service, so conducted as to constitute a 
rite or ceremony in connection with the service, 
are illegal. 

(3) No addition can be permitted to the rites 
& ceremonies ordered by the Book of Common 
IVayer, & the perfoimance during Divine service 
of any ceremony not prescribed by the Book of 
Common l^yer is unlawful. The ceremonial use 
of crucifixes or images during Dh’kie service is 
unlawful. 

(4) It is lawful to place vases of flowers on the 
holy table, & to keep them there during the per- 
formance of Divine service, provided they axe used 
as decorations only. 

(5) The leaving of the holy table wholly bare 
& uncovered during Divine service is unlawful. 

(6) It is improper for a minister to give notice 
during Divine service of holidays which the church 
lias not directed to be observed. — E lpuinstonb v. 
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PuBGHAS (1870), L. R. 3 A. & £. 60 ; 30 L. J. £ccl. 
28 ; on appeal^ stib nom. Uedbkiit r. Purcuas ' 
(1871), L. R. 3 P. C. 005. P. O. 

AnnoUUiona: — An to (1) Consd. Martin r. MackoucxHlUc 
(Second Suit) (1874), L. 11. 4 A. & K. 279. Reid. Serjeant ' 
V. Dale (1879), 43 J. P. 220 ; Heywood e. Manoheiiter. Dp. 
(1884), 18 Q. B. D. 404 ; Re Robinnon, Wriffht v. Tnfrwell, 
(189711 Ch. 85 ; Gore-Booth v. Manohctitor, Bp., (1920j 
8 K. B. 412. An to (3) Ck>iiid. Martin v. Mackonochlo . 
(Second Suit) (1874), L. K. 4 A. & E. 279. Retd. Shep- 
pa^ e. Bennett (1870), 23 L. T. 399 ; IIuiIhod e. Tooth 
(1877), 2 P. D. 125. Genera^, Reid. U. e. Oxford, Bp. 
0879), 4 Q. B. D. 525. Mentd. Boyd e. Phini>otlH 
(1874), L. R. 4 A. E. 297 ; lUdsdaloe. CMiftou (1877), 

2 P. D. 270: Read v. Lincoln, Bp. 11892J A. C. 044 ; 

L. C. C. e. Dundoa, (1904] P. 1 ; St. John the KvaiifiroliMt-, 
Cleyedon (Vicar & Church wordonH) r. All Uavlnir luton'^t 
[1909] P. 6; Lord Advocate v. walker TruMtocH, [1912] 
A. a 95 ; Bourne v. Koano, (1919] A. C. 815 ; Rhoiiddu'H 
Claim, 11922] 2 A. C. 339. 


2759. Two oburohos in banefloo — Under Aet 

of Uniformlty.J — Ruoo r. Winchester (Bp.), No. 
162. anie. 

2760. — Under PluraUUes Aot, 1838 

(c. 106), 8. 77.J — Riujc i\ WiNciiESTJCit (Bp.), No. 
162, ante, 

2761. .1 — Bristol (Bp.) v. Powelt, 

(1011), Times, Mar. 0. 

Duty to preach.] — &VoNo. 304, ante. 

Control of alms & offertories.] — Seri Nos. 438, 
•MO, ante. 

Control of ministrations by stranger.] — Sea Part 
III., Soot. 7, Rub-wot. 2, O., ante. 


Notice of vestry meeting.]— Nos. 480, 

409, ante, 

2752. Collection of alms — Whether ministering 
or celebrating sacrament on service — Ecclesiastical 
Courts Jurisdiction Aet, 1860 (c. 32), s. 2.J — Cope 
r. Barber, No. 811, ante. 


Sub-sect. 2. — Duties and Rights op 


Sub-sect. 3. — Brawling. 

See, qemralty, IhiiMiNAi^ liAW &; Procedure, 
yo\, XV., pp. 650 cl sag. 

Duty of churchwardens to maintain order.] — 
See No8. 765-767, 974, ante. 

Proceedings in ecclesiastical courts —Removal 
from Consistory Court to Court of Arches.] — 

See No. 1295, ante, 

Brawling by parson.] —See No. 2728, ante. 


Incumbents. 

2753. Sunday service.] — By iho general law tlic 
church service ought to bo perfoniieil regularly 
every Sunday morning & evening. Any relax /i- 
tion is to be supposed to have been i>ermitf ed by 
the diocesan, owing to the cii’cumstanees of the 
parish A: the terms pr<‘scribed must be strictly 
observed.— B ennisti' v. Bonaker (1828), 2 Hag. 
Ecc. 25 ; 162 E. U. 773. 

AnJwtiUUm : — Reid. S(A$wurd r. PraiiolH (1843), 3 Curl. 209. 

2754. Dally service.] -A. gave 4:1,000, which 
he vested in tioistcjes, for thci endo\vment of a new 
district church. After it had been consecrate<l, 
A. &the trustees, by deed, declared that Die funds 
were held on trust to pay tlie inemrut to ilie incum- , 
bent, so long as he “ conducUul the 8tTvic<*8 
according to the rites A cercTiionies of the Church 
of England, in strict literal accordance with 
the order of tlic Book of Common Prayer,” & they 
also provided that disput«*s were Uy be referred 
to the bishop: — Held: daily servici! was not 
rcKpiired, Ac disputes as to the conduct of the 
services ought to be referred to the ordituiry. 
Qu, ! wlietiier, under t\w. above eircumstancN.'s, 
A. liad any power, after the consecration of tlie 
church, to rogulaDa the trihsts of the eniiowment 
fund . — lie llARi>4HiLL Endowaient (1861), 30 
Beav. 130 ; 51 E. R. 83S. 

2755. Service in all places of worship In parish 

Chapel.] — Llandafp (Bp.) v. Belcher (1687), 
Return of Appeals before the High Court of 

Delegates, No. 91 (I*arliameritai*y Papers 199, 
April 3, 1868). 

2756. .] — Hancock r. Bo.mer (1692), 

Return of Apjieals before the High Court of 

Delegates, No. 99 (Parliamentary Pap<;r8 199, 
Aprils, 1868), cited in 3 P. D. at p. 1 1 1 . 

AnnotiiiUme : — Reid. ConilM) v. EdwaruM (1H78), 3 P. li. lo:< 

Mentd. MockooocJiie r. I’ciixance (1881), 0 App. Can. 424. 

2757. .J — Jones v. Stone, No. 12.36, 

ante, 

2758. .] — Jones r. Curtis (1715). 

Return of Appeals befowj the High Couit ol 

Delegates, No. 119 (Parliamentary Pajicrs, 199, 
Apiu 3, 1868), cited 4 Q. B. D. at p. 727. 

AnmMiotia Martin r. Mackomnddo ^879). I 

Q. B. 1>. 097. ^Bsntd. 5fackonocbie v. lVnzaiii>s (1H81/. 

6 App. Caa. 424. 

PrIvalc chapel of Lord of Bdanor .] — See 

No. 1172, ante. 


SuB-Ri-x.T. 4 . — Ritual Oppkncer. 

A, In General, 

Proceedings In respect of ritual offences — Under 
Public Worship Regulation Act, 1874.] — See 

Part IV., Hect. 8, sub-sect. 2, ante. 

li. Ornaments and Decorations of the (Jhurek. 

(a) In General, 

2762. Ornaments — Defined— Distinguished from 
I decorations.] — (1) (.h'ossos, as distinguished from 
crucifixes wiiicli are images, have been in use ns 
oruiunents of cliiirehciS from the earliitsi i)eriods 
t>f Christianif y, At when listed as ini*D* cdnblems of 
the ChrisUan faith, & not as objects of suptT- 
sf itiems i*ev(*reiice, may still lawfully lie enacted jis 
lU'chiteciural deemations of chiirclufs. Hence a 
wooden cross en^cD'd on a c.han(!el screen, being an 
architectural ornament, will not be ordered to be 
rt'.moved ; but a cross aitjudieii to a C Communion 
'PiLhlt! will Ixi n'liioved for it is inconsistent with 
t he id«a of a table. 

(2) Th<* Communion Table, now sometimes 
calhui an altar, differs esscuitialJy in its iis<>h & 
piirpoHf^s from the altar used in Jtoman (yaiholie 
churches, it must be movable Ac wood seems t>r> 
bt! ih(^ proper rrmierial of which it is to be made. 
Hence an ininiovabJe stone altar was ordered k> br 3 
removiul tiioiigh one which was of higtdy carved 
w'ood, in form resembling a tomb Ac massive in 
w'cight, was not ordered to b(5 removed. 

'rhe Communion Table intcuidcsi bv tfie Canon 
was a table in the ordinary sense of the word, flat 
At movable, capable of being covered with a cloth 
{per CuH.). 

(.3) A credence-table, which is simply a small 
side table on which the bnad Ac wine am placed 
so that they may b(} conveniently reached by tho 
ofYlciating minister A be transfemul at the pro[>er 
time to tho Communion Table, is unobjee.tlonab]e. 

(1) Tlifi canon, which ordesrs the Communion 
Table to bo covered during divine service; with a 
carpet of silk or oihcT d<s:ent stufT, doc« not imply 
that it should always be covered with the same 
( loth or a cloth of tho same colour or texture.*. 
The object of the canon tSM^ms to be to secure a 
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Sect, 1. — Divine service generally: Svb-secU 4, B. 
{a ) {h) ij 

cloth of a suflficiontly handsome description, not 

fcuard against too much splendor. 

It is s/iid that tlio canon ordcra a covering of silk, 
or of some other proper material, but that it does 
not mention, & thei^cfore by implication excludes, 
more than one covering. Their Lordships are 
unable to adopt this construction. An order that 
a table shall always be covered with a cloth 
surely does not imply that it shall always be 
covered with the same cloth, or with a cloth 
of the same colour or texture (per Cub.). 

(5) Any embroidery & lace in or about the fair 
white linen cloth used on the table at the ministra- 
tion of the Communion, are inconsistent with the 
rubric & canon. 

Large massive candlesticks & candles placed on 
the (Communion Tuhlc ai*e contrary to law, except 
where they are lighted for the purpose of giving j 
necessary light ; accordingly they should not be j 
of a form At size merely ornamental. But the ct. 
will bo slow to intorfoi*e to order their removal. 

(7) Brazen gati^s A a rood screen sf^parating the 
nave from the chancel are, perhaps, not contrary 
to law, & the ct. will not order their removal ; yet 
no bishop should consecrate a church so iitted u]>. 

(8) The canon imperatively ref|uires that the 
Ten Commandments should be set uf) at the east 
end, not mewdy of the <diancel, but of the nave. 

(0) All articles used in tlio perfoimance of the 
services & rites of the (^hurt'll are “ ornaments ” 
within tint meaning of thci rubric at the beginning 
of the Prayer Book. This ubric is contined to 
those arts., the uhcj of which in the services A 
rniniatrations of the ('hureh is ])r(«s(‘ribed by the 
first Prayer liook of Kdward VI. A does not apply 
to arts, set up in cljurchf^s ns dt^eorations. 

(10) It was urged at the bar that the presimt 
i*ubri<!, wliieh reders to the second year of Kdward 
VI., cannot mean ornamc^nts mentione<l in tlie 
fli*st> Prayer Ihiok, becaiim*. as it is said, that Act 
was ])robably not passed, A the PraytT B(x>k was 
e(»rtainly not in use till after the expiration of the 
second year of Kdward VJ., A that thert'fore the 
words “ by authorit y of Parliament " must mean 
by viiHue of canons or i*oyal injunctions having the 
authority of l^arliament made at an earlier period. 
Tlu»i*e seems no mison to d<iubt that the Act in 
question nnunved the royal assent in the second 
yc'ar of K<iward VI. It is very true that the new 
lh*ayep Book could luit come into ust^ until of tor 
the expiration of that year, liecauso time must he. 
allowed for printing A distributing the books ; 
but its use A the injunctions contained in it were 
established by authority of Parliament in the 
sei^ond year of Kdwanl VI. ; A this is the plain 
moaning of tlie rubric {jwr OiiH.). 

(11) The distinct ion between an altar A a 
(Communion H'abU^ is in itself essential, A deeply 
founded in the most important dilTereucc in matters 
t»f faith between Protestants A Romanists, namely, 
in the diilerent notions of the nature? of the Lord's 
Supper which ]u*evRiled in the Homan t'atholic 
rhtireh at< the time of the Befonnation, A those 
which were introduced by the ri'hmners. By the 
former it was ronsideivti ns a sacrifice of the body 
A blood of tlie Saviour. The niUvr was the place 
on which the sacrifice was to be made ; tlie 
elements were to be eonscH'rated, A being so con- 
secrated were treated ns the actual body A blood 
of tlie victuu. Tlie refonners on the other hand 
considered the Holy 17ommunion nut as a sacriAce, 
but AS a feast to be celebrated at the liord's table ; 
though, as to the consecration of the elements, A the 


effect of this consecration, A several other points, 
they differed greatly among themselves {per Our. V — 
Liddell v. Westbrton (1867), Brod. A F. 117 ; 
29 L. T. O. S. 64; 21 J. P. 499; 6 W. R. 470 ; 
snJi nom, Liddell v, Westrrton, Liddell v. 
Be\le, Bio. Ecc. Rep. 42; suh ?Jom. Westerton 

V. Liddell A Horne, Beal v. Liddell, Parke A 
Evans, Moore’s Special Report 1, P. 0. ; stibae- 
qvLent proceedings, sub nom. Liddell v. Beal 
(1860), 14 Moo. P, 0. C. 1, P. 0. 

Annotations: — As to (1) Ooiud. A Folld. DuTHt v. Masters 
(1876), 1 P. D. 373. Oonid. Kldsdale v, Clifton (1877), 

2 P. D. 274 : He St. Mark’s, Marvlebone Rd.. St. Mark’s 

(Vicar) V. St. Mark’s (Parishioners), 11898] P. 114 : Davey 
V. Hinde, [1903] P. 221 j He Tonbury Parish Church (1919), 
36 T. L. H. 188. R^. Ritchinga v. Cordingloy (1868), 

L. R. 3 A. A E. 113 ; Hobbert v. Pnrehas U871), L. H. 

3 l». C. 606 ; Leo v. Ridsdalo (1873). 37 J. P. 804 ; St. 
Ethelburga Faculty Case (1878), Trlst 69 : R. tj. I^ondon, 
Bp. (1889), 23 Q. B. D. 414 ; Barsham, Suffolk (Rector, 
etc.) V. Same U'arlshioners), [1896] P. 256 : Fuller A 
Johnston v. Bishop, St. Mark's, Marylebone (1897), 14 
T. L. H. 103 ; Groat Bardlield (Vioar A Churchwardens) v. 
All Haviiig Interest, [1897] P. 185 ; Davey v, Hinde, 
11901] P. 95; He St. Anselm, Tinner, [1901] P. 202; 
Markham v. Sldrebrook Overseers, [1906] P. 239 ; Wimble- 
don (Vioar A Clmrcdi wardens) v. Eden, He St. Marks, 
Wimbledon, [1908] P. 167 ; He St. Luke. Southport (1920). 
36 T. L. U. 733. As to (2) Oonid. St. Luke’s, Chelsea 
(Rector) r. Wheeler, [19041 P. 257. Apld. Wimbledon 
(Vicar A (Thurchwardons) e. Eden, He St. Marks, Wimble- 
don, [1908] P. 167. Re!d. Davey v. Hinde, [1901] P. 
95. As to (3) Apld. He Holy Trinity Church, Stroud 
Green (1887), 12 1*, 1). 199. Refd. St. James, Norland 
(Vicar, etc.) v. Same G’arlshioners ), [1894] 1*. 250. As to 
(4) Refd. Evans r. Kliigsford (1806), 31 J. P. 179. As 
to (6) Conid. Martin v. Mockonochlo (1868), L. R. 2 P. C. 
365 ; Sumner r. Wlx (1870). L. K. 3 A. A E. 58 ; Wimble- 
don (Vicar A C^liiirchwardens) v. Eden, He St. Marks, 
Wimbledon, |1908) P. 167. Reid. St. Paul, Camden 
Square (1897), 1 1 T. L. R. 156. As to (7 ) Consd. Bradford 
r. Fry (1878). 4 P. D. 9.3 ; St. Johns, Isle of Dogs (1888), 

4 T. L. it. 661 ; St. Andrew, Rumford (lU.*etor A Ciiurch- 
wardeus) r. All Pepsoiis Having Interest, [1891] P. 220 ; 
St. John the Buptist, Tiiiiherhill (Vicar, etc.) r. Some 
(Uixtiors, etc.). [1895] P. 71. BMa. He St. Augustine, 
Haggerstone Aniimiclation < 'hristehiircli (Vicar) r. 
Parishiuiiers (1878). 4 i'. D. Ill ; St. Junios Norland 
(V’lear, et-c.) v. Same (ParishioiicrH), [1894] P. 266 ; Kleh- 
inoiid (Vicar) A ,St. Matthias, lliehmond (Chapelwardeiis) 
r. All Persons Having Interest. [1897] P. 79; I’aigiitoii 
(Vicar) r. All Having InU*reHt. [1905] P. 111. As to (9) 
Apld. Martin v, Mackoiiochie (1868), L. H. 2 P. C. 365. 
Conid. Marlin v. Mackonoc‘hie (1KG9), L. H. 3 P. 52 ; 
White V. Bowrou (1873), L. K. 4 A. A E. 207 ; I'hlllputts 
r. Boyd (1875), L. U. 6 P. C. 4.35; Uhisdule r. ( llftoii 
(1877). 2 i'. D. 276 ; Kensit r. St. Ethelburga, Bisliops- 
gate Within (Ueetor), [1900] I*. 80 ; St. Paul, Bow Common 
(Vicar, etc.) v. Same (Inhabitants), [1909] P. 245. Refd. 
Sheppard r. Bennett (Second Appeal) (1872), L. K. 4 P. C. 
371 ; He St. Anselm, Pinner, [1901] 1*. 202 ; Gore-Booth 
r. Manchester Bp. (1920), 80 L. J. K. B. 1123. As to 
(10) Conid. Murtlu r. Mackoiiochie (1868), L. H. 2 1’. C. 
365 ; Hebbort v. Piirchos (1871), L. R. 3 P. C. 605. As 
to (11) Coned. Sheppard r. Bennett (Second Apical) (1872), 
L. U. 4 J*. C. 371. lienernlly, Reid. Martin v, Mockonochlo 
(Second Suit) (1874). L. li. 4 A. A E. 279 ; R. r. Oxford, 
Bp. (1879), 4 g. B. 1). 525. Mentd. He Palatine Estate 
Charity (1888), 3^ Ch. D. 54. 

2763. What are legal — Construction of 

rubric.] —Martin r. Mackonochik, No. 2948, post. 

2764. Effect of Ornaments Rubric of 

1662.] — Ridsdale v. Clifton, No. 1145, ante. 

2765. Whether legal — Tests — Superstitious 

reverence.] — Wbat is leg^ or illegal with renpect 
to images, evoases, crucillxes, A other things of the 
sort in churcheA de]]^uds on whether they do or 
do not, or will or will not, encourat^ or lead to 
idolatroiiK or supt^rsiitious worship in the place 
where they are or are to be put ; At if in any 
particular case the bisliop is of opinion that a 
particulai* image, cross, crucifix, or other piece of 
sculpture has no tendency to encourage such 
wor^ip, he is, in my opinion, perfectly justified in 
stopping litigation on the subject (Lindley, L.J.). 
— R. V. London (Bf.) (1889), 24 Q. B. D. 213 ; 59 
L. J. Q. B. 109 ; 02 L. T. 107 ; 45 J. P. 340 ; 38 

W. R. 214 ; sub nom. R. v. London (Bp.), Be 
, St. Paul’s Reredos, 0 T. L. R. 112, C. A. ; affd. 

st4b nom. Allcroft v. London (Lord Bp.), 
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Liqhton V. Lonpon (Lord Bp.), fl8»l] A. C. 600, 
£!• L. 

AnnMions .•^-Comnd. St. John the DaptiNt, Timborhlll 


RMd. St. John, Pcndlebnry (Vlo4ir, v. Saino (Parinh- 

ioiiers), [1895] P. 178 ; Barsnam, SulTolk (lUxftor, etc.) r. 
(t’arlsWoners), [18961 P. 256 ; Field v. Ominaniicy 
h' Mantd. l»oulton r. Moore, [1916] 

I K. B. 400 ; lie St. Luke's, Southport (1920), 36 T. L. K. 

733. 

Sec, also, Xos. 1115, 27(12, an/e, Ncis. 278(1, 
2842, 2844, 28(11, 2871, 2874-287(1, 2883, 2888, 
2891-2803, 2900, 2944, pos/. 

Ornaments distinctive of Roman 

Church.] — See Xos. 2851, 2889, post, ^ compare 
No. 2839, post. 

Representation of historical 

event.] — See Xos. 2913, 2938, post, 

2766. Prescribed by authority of Parlia« 

ment.*’J — Liookll v. Wpistkrtdn, No. 27(12, ante. 

2767. .] — Martin r. Mackonocuik, 

No. 2948, post. 

2768. Effect of sentence of consecration by 

bishop.) — (1) The tenant of a house within (he 
limit •» of an (^cclesia.s1 ical district formed into a 
S4*parate parish witli a new parish church under 
New Parishes Act, 1850 (c. 104), wlio has his name 
on tlie rate-lK>ok of the civil parish out of which 
the separaU* parish lias been fornusl, & pays the 
civil parochial rates levied on him, has a sullicicmt 
interest to promote a faculty suit for the removal 
of illegal ornaments 8<‘t up in the n<‘w parish chimdi, 
notwithstanding that he does not re.Hide in the 
ecclesiastical district ^ has becoim* tenant of the 
house for the sole purpose of qualifying as -a 
parishioner Ac- ratc‘payer. ! 

(2) A bishop cannot by a sent<*iie(‘ of consideration | 
legalises the retention in a imrish church of an j 
ornament wliich is forbidd(*ii by law to be th(»re. J 

The following ornam(*nlH A: thirigs in thi^ church j 
at the time of its consecrat ion were ordered by tiui ; 
Ordiiuiry to be removeii fi-om a i>urish church as j 
UloRal I 

(3) The fouHeen Stations of t hi* ( Voss ; (4 ) three 
confessional boxes ; (5) a large criic.ilix llxi'd near 

t he pulpit' ; (tl) a tabernacle on the ('ominunion ' 
Table in the chancel before whiidi a lamp was kept 
burning. 

The following ornninents A: things introduced 
into the church siiH^e its consecration weit; 


. ecclesiastical cts., & finally to decide &, determine 
j them without breach of the laws & statutes of the 
I kingdom, ** ncvcitlielcss first consulting us ’* 

I [the Bishop of tlio diocese] ** A& our successors, Ab 
I having our consent, in case either party earnestly 
; craves our judgment.’* 

(15) The opponents in a cause of faculty in- 
I st ituted in the Ponsistory (^, of ('^liichostor for the 
' n»inoval of cei*tain ornaments out of a parish churoh 
alhdged in their answer that before any decision 
or final determination of the cause, the Bishop 
of the diocern^ should be firet eonsulted & his con- 
sent had, earnestly craved his judgment in the 
prtnnist's, complained supplicated that the 
Bishop should examine Ac< dcdterminu tlie cause in 
liis <»wn proper pei-son in the C’onsistory (’t*. of the 
diucidse. Petit ioner in his reply submitted that tht^ 
consiuit of the Bishop prayed for in the answer was 
not lUM'essary to the hearing detiiniiinatlon of 
the cause, & Kii]>plicated that< the cause mlgiit be 
examined At det<»rmi!M»d by th(^ Chancellor of the 
diocese. Subseoucntly the hearing of the caiisi^ 
took ]>lac<d in tne Con.sistory Ct.. of (hicliester. 
The (’hamudllor of tlu^ dioci‘w^ heard the cause 
sitting alone, the Bishop not being pn^humt, aSc 
determin(‘d it-, delivering judgment without con- 
sulting the Bishop, ^ deci^ndtig a fiumlty t-o issue 
for the mnoval of the illegal ornaments ref(^rrt»d 
to in the petition, holding that the validity of tlie 
r(*servation in his patent in favour of thit Bisho]i 
wfis a matt4*r for the dct><*rmi nation of the t><^iiiportil 
cts, ; it. being within the province of these cts. 
alone to d(*cide wh(*ther a custom for the Bishop 
to f‘xerciHC the right resi^rved U) him by the patent 
was valid in Jaw : - - : the custom in 
(jiiestion, i.c. a custom for th<* BisJiop to veto a 
judgin(*nt conu; t<i aft4*r the. heiiring of a suit by the 
CliaiiceJlor, would be unreasonable ^ bad in 
law A:, not a legal custom, as no trni*e of its exercise 
(‘/ould be found in ritceiit timi^s or since tJie Ke- 
forination. 

(1(1) Obsei'vat iotiH as U) the iiistltiit ioii of criminal 
suits against tlie chundi wardens for the piirjiuso 
of obtaining the removal of illegal chtimi ornu- 
ments.’ Bavkv v. Hindi*;, |1991j J*. 95; subsc^ 
fpteni proceed hiffs^ (19031 P. 221. 

.Inwttafiftns to (2) Befd. Miii'kliiiiii r. Hliiroliroek 

OvfrMMirM, 1 1 IMS! I I *. T.iM. ytH to (\ I ) Conid. tic St. Ltiko's, 

S( III l.h port (193(0. 36 T. li. U. 733. 

2769. Effect of consecration of church— 


ord(^rt‘d by the ordinary to be removed as illegal : - 

(7) A piece of furnitun* applicable for receiving 
confessions ; (8) two watiT stoiips for holding 

Holy Water ; (9) a tabernacle on the (*oimnuniou 
Table in the side chapel of the church listed for 
the reservation of the Kacrameni ; (10) an image 
rt*prescmting the Hood Shepherd, on a p<*deKtiiJ 
at the west end of the church, with candies on each 
side A: a lighted lamp in front; (11) an image 
rejirest'iiting Uie Virgin Mary, on a jM?deHtal 
standing against the cliancel Hcrc*(*n with candies 
on each side, vases of flowers, A: a iight^ul blu(* 
lamp before it with canopy, crown. A: star over it ; 
(12) an image repr€;scnting the SochmI Heart A: 
St. Joseph, on either side of the (’ommuiiion Table 
in the side chapel of the church ; (13) several 

(’rucifixes, one over the Ck>mmuKiion Table in the 
chancel, another on the chancel screen, A: another 
with a crown over it over the Holy 'fable in the 
side chaped of the church. 

(14) patent appointing the rhancidlorof the 
Diocese of Cliichester confers on him jurisdictioii 
to proceed in the absence of the Bishop of the 
diocese from the Consistfjry (t. of (’hichesier in all 
ecclesiastical suits, the decision of which is known 
by law or custom of the realm to belong the 


Existing ornaments.) Markham v. Siiiuichrook 
Ovkrkrkkh, Xo. 11 15, ante. 

Erection removal - - Necessity for faculty.)— 

See Pa!‘t Vll., Sect. 3, Hub-K<;ct. 7, jtosi. 

{b) The Communion Table mui lielahle. 
i. In (Jeucrat. 

2770. Distinguished from altar.) — Liddkll v. 
Wkhtkrton, Xo. 2702, ante. 

2771. .]- Parker v. JiKAcii, Xo. 305.3, post, 

2772. Material — Whether stone permissible.] — 

FArLKNKK V. JjTC’llFIKLD Ac STEAHN (1845), 1 
Ihib. KeeJ. 184 ; 3 Notes of Cnmm, 511 ; 5 

I.. T. O. S. 21 ; 9 Jur. 234 ; 1(53 K. U. 1007. 
Antutiaiitms : — FoUd. LiddifU v. W(*HU!rtA>n, Liddell v. lieulo 

(1Hm7), 29 L. T. O. H. 54. Aold. Jlayitu (Iteetor, etc.) v. 
Kidford, (1910) 1*. 18. RdH. Martin v. MM^koiicxililo, 
Flainauk r. Hlinimen (1868), L. It. 9 A. & K. 110; Ht. 
Janiotf, Norland (Viear, ole.) v. Hariie (ParlHldonem). 
(18941 I*. 256 ; .*41. Luke'H, CladHca (il(v:tor) v, W'hottlcr, 
119041 9. 257 : lie 81. Heonre, NewreoHtle'im-Tyne, (1907) 
1*. 381, n. ; Wimbledon (Vb^ftr He (JliurchwardenM), p, 
Kden, tic 8i. Marks. Wimbledun. [190HJ P. 167. 

2778. .1— Liddkll r. Westkiitcn, 

Xf>. 2702, ante. 

2774. Stone block In top of wooden 

table.] — /fc St. Mary, Madinolky (1002), [1910] 
l^ 23, n. 
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Ecclesiastical Law. 


Sect 1 . — Divine service generally: Sub^sect. 4, B, 
(b) i, cfc it ] 

2775. Suspended slabs of slate de 

marble mosaic.] — movable marble Communion 
Table is not a legal article of church furniture ; 
but a faculty may, in the discretion of the ordinary, 
be granted for a movable wooden Communion 
Table, on the front sides of which are suspended 
slabs of slate decorated with marble mosaics & 
detachable at will without damage to the table. 

The rector one of the churchwardens of a 
parish church, who liad petitioned the chancellor 
of the diocese for a faculty for the introduction into 
the chancel of the church of a movable Communion 
Table of marble, by leave of the ct. brought in a 
supplementary petition whereby they prayed that, 
in^ad of a faculty being granted for Uie Com- 
munion Table proposed by their ori^nal petition, 
they might be authorised to place in tlie chancel 
of the church a movable Communion Table of wood 
standing on castors, with licence to suspend by 
wooden sci'cws on the front & sides of the table j 
iliin slabs of slate decorated with marble mosaics. ' 
The prayer of this supplementary |>etition was not 
opposed ; at the liearing of the suit it appeared 
that Uie proposed decorated slabs of slate would be 
detachable at will without damage to the table 
Sc bo in keeping with the decorations of the 
r«*st of the chancel, & tliat tlie whole of the sur- 
face of the proposed table would be of wood, 
Sc no marble mosaic of any kind would rest 
thereon : — Held : a faculty could bo granted 
authoiising the propowd >'ooden (bmmunion 
Table to be ])]aced in tlie church >^Hith the slate 
^labs decorated with marbh* mosaics susxiended on 
the float Sc sides of tlie table in the manner pro- 
posed in the supplementary petition. — S t. Lukic’s, 
C^iKLSKA (Uifi(TOH) V, 11004 J P. 267 ; 

suh noMi. Si. liirKK’s, Cuelska, 20 T. L. K. 422. 

Aniwtation Confd. Hay oh (Ureter, oto.) v. Fiilford, IIUIO] 

1*. 38. 

2776. Top composed of marble slab.] — 

A faculty cannot legally be m*antod for a Com- 
munion Table witli a marble mab forming the top 
of the table though the rest of the table is of wood. 
— Hayes (Ukctuji, mx\) v, Piti^foud, [lOlOJ 
18 ; siih nom. Hayeh Parish (Jiiuitcii, 20 
T. L. 11.. 80. 

2777. Position — Altarwise at upper end of oban- 
cel.j — S t. Oiusoory's 1'iiurch Cask (1033), 2 
Card. l>oc. Ann., !No. 140, 2iid ed. 237. 

AniuitiUUms : — Retd. Faulkuor v, LItehflold & Steam (1845), 

» Jiir. 2M ; Hebbort t>. PurohOH (1871), L. li, 3 1». C. 003 ; 

Head t\ l.iuoolu, Rp., 11801] i\ U. 

2778. .] — Crayij\>iu) Cask (1033), 2 

i*iu*d. Doc. Ann., No. 137, 2nd od., p. 226, n. 
Anttoliiiiim : — ^Reld. Uobbort v. Purolias (1871), L. 11. 3 

P. C. 606. 

2779. .] — K. V. Bastwick, Burton St 


-Retd. \Vil8on V. lUBtall (1702), 4 Tonn Hep. 
k'aalkncr r. Litchtluld (1845), 3 Notes of Coses, 611. 


PiiYNN (1637), 3 State Tr. 711. 

A^inotatiimB 
763 " 

2780. In aisle — For services lor children.] — 

St. Micuaei., Bromi.ky (1908), 25 T. L. li. 05. 

2781. Must be movable.] — Faulkner v. Litcii- 
F1EIJ> Sc Btearn (1845), 1 llob. Ecd. 184 ; 3 
Notes of Cases, 611 ; 5 L. T. O. 8. 21 ; 9 Jur. 
234 ; 163 £. H. 1007. 

AnnoUxUims r — Oonid. Liddell v. Westerton, Liddell e. Deale 
(1367), 90 L. T. O. H. 64. Reid. 8t. Lnkoli. Cbelsea v. 
WhooW. 11004} 1*. 937 ; Wimbledon (Vicar Sc Cliurch- 
wardens) r. Kden, ite St. Mark's, Wimbledon, 11008] P. 
167 : Hayes (Hector, etc.) r. Fulford, [1010] P. 13. Mentd. 
Martin r. Maekonuchie. Flnmank r. Simpson (1868). 
L. H. 9 A. & K. 116 ; He Rt. Georfto, Kefvoastle*on*Tyue 
tl889), 11907] P. 331. u. ; 8t. James Norland (Vicar 6c 
Obureinvardeus) v. bt. James Norland (i'arisidoiters). 
11894] P. 966. 


2782. .] — Liddell v. Wbsterton, No. 2762 

ante, 

See^ alaOf Nos. 2774, 2775, 2777, 2778, ante. 

2788. Must be capable of being covered.] — 

Liddell v. Westerton, No. 2762, ante. 

2784. Elevation — Whether permissible.] — Con- 
firmatory faculty granted for the raising of the 
Holy Table in St. Andrew’s, Haverstock-hill ; 
for placing a retable at the back of the Holy Table 
with six candlesticks thereon; for the removal 
of two seats in the church & the choir stalls to 
make room for the procession of the clergy ; 
Sc for the retention of a side chapel with a Holy 
Table therein for the use of small congregations ; 
but confirmatory faculty refused for the retention 
of a dossal with side wings so far as it blocked out 
the east window Sc covered the tables of the Com- 
mandments, but granted so far as it was used for 
covering the unfinished walls. The costs of the 
liearing Sc of the faculty ordered to be paid by the 
vicar in consequence of his having made the various 
alterations without a faculty. — St. Andrew’s, 
Haverstock-IIill (1909), 25 T. L. K. 408. 

2785. Three steps above chancel floor.] — 

Bradford v. I"ry, No. 1784, ante. 

2786. On platform extending round north 

end of table.] — (1) The incumbent of a parish 
church having, without a faculty. Sc contrary to 
the vote of the vestry Sc the wishes of the parish- 
ioners, introduced into the churcli pictures repre- 
senting the “ Stations of the Cross ” proved to have 
been used supersiitiously, Sc four cniciilses, placed 
c\u*tains over the ’Pen Cemmandments, the lord’s 
Prayer, Sc the Apostles’ Creed engraved on the 
cast chancel wall, Sc darkened the chancel by 
aillxlng permanent blinds on the east window 
Sc a side chancel window, the ct. ordered that 
within throe months the “ Stations of the Cross,” 
the crucifixes, & the curtains should be removed 
out of the church by the incumbent, Sc the outside 
blinds over the above mentioned windows taken 
down by him. 

If tlie incumbent should not comply witli the 
order of the ct. within thi'oe months of its date, 
the ct. would be prepared to issue a faculty to 
the parishioners’ churchwarden to carry out the 
order. 

(2) The ci'cction in the chancel of a Communion 
Table with a reredos in substitution for the 
Communion Table formerly there, though made 
by the incumbent in opposition to a vote of the 
vestry, ivas sanctioned by a confirmatory faculty 
from the ct. on the ground of its being an artistic 
improvement to the church, subject to the plat- 
form on which the Communion Table stood l^ing 
extended round the north end of the Table so as 
to enable the minister to officiate during the 
Communion Service standing at the north end. 

The ct. also sanctioned by confirmatory faculty 
the erection in the church of a side chapel with a 
Communion Table in it, though objected to by 
the parishioners, subject to the chapel being 
separated from the church on a plan to be approved 
of by the ct. — Re Sr. Mark’s, Martlerpke Road, 

! St. Mark's (Vicar) v. St. Mark's (P/risiuoners), 
i [1898] P. 114; eub notn. Re St. Mark’s, Maryi.e- 
! BONE, Fuller Sc Johnston v. Bishop, 14 T. L. R. 
1 103. 


.* — At to (1) R«U, Re St. Anselm, Pinner. [1901] 
1*. 909 ; Re St. Luke’S, Southport (1990). 36 T. L. R. 733. 
Oeneraily, ReU. Davey v, Hlnde. 11901] P. 96. 

2787* On platform extending round both 

ends of table.]- Hendon Parish Church, No. 2872, 
i}ost. 

2788. Two steps above floor of ehuroh.l — 

Circumstances in which a faculty was granted 


Part VI.— Pubuc Worship 

foi placmg a Communion Table, with a ci'oss & 
candlesticks, in the chancel of a chapel of ease 
in substitution for the Communion Table originally 
placed there ; the Communion Table to bo so 
newly erected to bo elevated on two steps above 
the floor of the church, & curtains to bo flxed 
behind, & at the north & south ends of, the 
Co mm u ni on Table, but not so as to prevent the 
mini^r, if gk> desirous, ofllciating in tlie Com- 
munion Service at the north end of the table. — 
Wimbledon (Vicar & Churchwardens) r. Eden, 
Re St. Mark’s, Wimbledon, [1008] P. 107. 

2789. SubsUtutton of new table for old— 
Whether reoonsecration necessary.] — Parker v, 
Leach, No. 3053, post. 

2790. Protective railing — Whether legal.] — It. 

r. Bastwick, Burton & Prynn (1037), 3 State Tr. 
711. 

Annotaiu»ia Befd. WII«on v. lUstall (1792). 4 Terra Hop. 

; Faulkner V. Litclilloia jcSU^iru (184:)), 1 Hob. Eool. 

1 o4« 

2791. Retable — Whether permissible.] — St. 

Andrew’s, JIaverstock-Uill, No. 2784, auic. 

ii. Ornanicnte. 

2792. Covering — “ Fair white linen cloth.**] — i 
Liddell r. Westkuton, No. 2702, arilo. 

2793. Whether more than one permissible.] 

— Liddell v, Westerton, No. 2702, ante. 

2794. Necessity for.] — Elfhin.stonk r. 

PuRCiiAS, No. 2751, ante. 

Baldachino.] — See Sub-scct. 4, B. (c), post. 

2795. Cross.] — Liddell u. Beal, No. 1126, ante. 

2796. .] — WiMRLEDON (Vicar & Church- 
wardens) V. Kden, Re St. Mark’s, Wimbledon, 
No. 2788, ante. 

2797. .] — (1) A faculty may, at the dis- 

cretion of the ordinary, be lawfully granted for the 
erection of a second Communion Table in a jiarish 
church or chapel of ease. 

(2) It is not es.sontial to the legal cvistcnce of a 
second Communion Table authorised by such a 
faculty that the portion of the church or chapel 
of ease where the sectjnd (Communion Table is 
placed should be partitioned ofT from the rest of 
the church or cliapel, but the circumstances 
wluch warrant the grant of the faculty & i,ho 
structural & other arrangements which should 
bo made in any particular church or chapel when 
a second Communion Table is sanctioned are 
matters to be decided by the ct. granting the 
faculty in each case. 

(3) The vicar & churchwardens &, cerUiin 
parishioners of a parish church in the tlioccse of 
S. applied in the consistory ct. of H. for a faculty 
authorising &, empowering the vicar A& church- 
wardens to place an oltt^ with a cross two 
candlesticks thereon, or on a ledge in rc^ar, & a 
credence table adjoining, at the north end of the 
south transept of the church of 8t. Jamoa the 
Baptist, a chapel of ease within the same jiarish, 
the costs to be defrayed privately. At the hearing 
of the application it was proved that the use of 
the nave of St. James* Church for cariy celebra- 
tions of the Holy Communion was inconvenient, 

& that by the use of the south transept for such 
celebrations great expense in lighting the church in 
the winter would be saved ; that a resolution in 
favour of the application had been passed by the 
]>arish vestry without opposition ; Ac that the , 
south transept w^ould hold about fifty f>eoplc, 

Ac had for some time been in use for daily morning 
sendee. The ct. come to the conclusion that the 
case before it was one in which, if the faculty 
prayed for could be legally granted, a decree for 


AND Church Ministrations. 439 

I its issue should as a matter of discretion bo made, 

I but refused to decree the grant, on the ground that 
it had legally no power to grant a faculty for the 
erection of a second Holy Table in a pariiw church 
or chapel of ease. Tiio appets. for the faculty 
appeal^. The Dean of the Arches allowed the 
appeal, & directed that the faculty appUod for 
should issue. — Re 8t. James the Great, Buxton, 
St. John the Bai>tist, Buxton (Vicar) v. St. 
John the Bai»tist, Buxton (Parishioners), 
[1907] P. 308 ; 23 T. L. 11. 094. 

2798. — Affixed to table.] — L iddell v. Whstbu- 
TON, No. 2702, ante. 

2799. On retable.] — A movable wooden 

cross, without the sanction of a fanilty or the 
concurrence of applt., the parishioners* church- 
warden, but with the concurrence of the vicar’s 
churchwarden, was by the vicar’s authority placed 
on a rotablo or w^ooden ledge at the back of 
immediately above the Communion Table in a 
parish cliurcli, with the intention that it should 
I'iunain there perinamuitly. Two days afterwards 
the cross was i-emovod by applt., as churchwarden, 
without the autliority of a faimlty, from tiio retablo, 
& taken by him out of the church, & retained by 
him. In a criminal suit promoted by the vicar 
in the Ot. of Arches against applt. for having 
removed the same : — I/e/d : the cross, in the posi- 
tion which it occupied while in the church, is for- 
bidden by law; but as both parties wore in the 
wrong in having acted without a faculty, the suit 
w^as dismissed without costs. — Duiwt v. Mahtkrh 
(1870), 1 P. D. 373 ; mib mnn. Masters r. Durst, 
46 L. J. P. C. 61 ; 36 L. T. 37 ; 40 ,1. P. 000 ; 24 
W. H. 1019, P. C. 

AnnotatUms : — ^Dbtd. Wliiiblodnii (Vluar, oto.) v. EdtMi, He 
Bt. Mark's, Wimbledon, [1908) 1*. 107. RMd. Combe 
r. Edwards (1877), 2 J*. D. :t()4 ; Combe v. Du La Hero 
(1881), 0 V. 1). Ifi7 ; H. V. London, Bp. (1880), :>4 J. V. 
840 ; 8t. Andrew’H, HavorHtock Hill (loOO), 25 T. L. H. 
408. 

2800. — .] —Re St. James the Great, 

Buxton, St. John the Baitist, Bux'ixin (Vicar) 
r. St. .foiiNTiLE Baptist, Buxton (Parishioners), 
No. 2797, ante. 

2801. Tabernacle for reservation of sacrament.] 

— Kknsit V. St. Ntiielburoa, Bishopsuate 
Within (Hector), No. 2892, post. 

2802. With burning light.] — Davey v. 

Hjnde, No. 2708, ante. 

2803. .]— Davey v. Uinde, No. 29U:i, 

post. 

2804. In side ohapel.j —D avey v. 

Uinde, No. 2903, post. 

2805. Candlesticks.] — L iddell v. Wkstertcn, 
No. 2702, afite. 

2806. .j--Re Hr. James the Great, 

Buxton, St. .John the Bai*tist, Buxton (Vicar) 
r. St. John tiieBaittht, Buxton (Parish ioners), 
No. 2797, ante. 

2807. .1— Wimbledon (Vicar Church- 

wardens) V. Ede.v, I£e St. Mark’s, Wimbledon, 
No. 2788, ante. 

2808. On retable.j — /fc St. James the 

Great, Buxton, Ht. John tub Baitist, Jlux'roN 
(Vicar) v. Hr. John the Baitist, Buxton 
(Pakishioners), No. 2797, ante. 

2809. .]— St. Andrew’s, Uaver- 

STOCK Hilt., No. 2784, ante, 

2810. Lighted candles— Not required for light 
— On Communion Table.] — T jiddell v. Westerton, 
No. 2782, ante. 

2811. During communion ser- 

vice.] — Martin v. Mackonociiie, No. 2948, poet. 

2812. .J — (1) To cause 

lighted candles to be held one on each side of the 
priest when reading the gospel, such lighted candles 
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Sect. 1 . — Divine service generally: Sub-sect, 4, B. 

{b) ii, tS: Hi,, (c) efi: (d).] 

not boing required for the purpose of giving light, 
is unlawful. 

(2) The ceremonial lighting & burning of 
candles, placed on a ledge or shelf over the holy 
table, & of candles placed on each side of the 
holy table, is during the communion service 
unlawful. 

(3) The ceremonial use of incense immediately 
before the celebration of the Holy Communion, 
so as to be preparatory, or subsidiary, to the 
celebration of the Holy Communion, is unlawful. — 
Sumner v, Wix (1870), L. R. 3 A. & E. 68 ; Bro. 
Ecc. Rep. 201 ; 39 L, J, Eccl. 26 ; 21 L. T. 706 ; 
sub nnm, Winchester (Bp.) v, Wix, 34 J. P. 180. 

AnnoiatitmB : — As to (1 } Bald. Eliiliinstono r. PurchaH (1870), 

L, Jl. A. & K. 06. As to (2) Reid. Elphlnatoiio v, l*iirchaB 
(1870), L, 11. 3A. &E. OG. 

2813. .] — Read v, IjIncoln 

(Bp.), No. 1140, ante, 

2814. During morning prayer.] 

— ^Motion to onfortte obedience to a monition to 
carry into elTect an Oitl. in Council which, among 
other things, prohibit<.*d i*esp. from elevating the 
cup dt paten during the administration of the Holy 
tVimiuunion, & from kn<‘eling or yuostrating him- 
scilf before the consecrated elements, tiu from using 
lighted candles on the C'ommunion Table during 
iiie celebration of the Holy (.*onununion, when 
such lighted candhts wei-e not wanted for the 
purpose of giving light. It appeared that the 
elevation of the cup A- p* for which resp. 
had been articb*d Jic complained of in the ct. 
below, w^as an elevation above his head, which 
was the only mode of (‘levation pleaded in the 
article, after it had been reformed, to have been 
>ractiHed by him, & w’lis, tJierc‘fore, that pro- 
libit^Ml by the sentenetj of the ct. below, which 
sentence liad been alll lined on appeal, but that 
rc^sp. had BubsiituU^d for sueh an elevation only 
t4» the level of his head: — Held: (1) though 
disiippi'oving ^ discountenancing any elevation 
of the eleiiienis whatever, in the state of the 
pleadings, the illegality of the elevation since 
jirfictised by resp. not being raised, ho liad tech- 
nically complied with the teiius of the ori^al 
sentence &. order, A: could not be held to have 
disobeyed the monition in that respect ; (2) with 
rtigard to the kneeling, it was proved by the 
evidence, as well as the admission of resp., tliat ho 
did prostrate A: bow' his knte at the times alleged, 
in such a manner as to be iinable himself to say, 
wiiether he touched the ground with his knee, or 
to make it possible fur any one to see, whether 
he was kneeling or not ; & such prostration was, 
literally kni^ciing, Ac alike contrary to the rubric 
Ac to the letter Ac spirit of the monition ; (3) re- 
specting the lighted candles, it appeared that the 
candles on the Communion Table, though lighted 
Ac burning during the whole service before the 
edebratiou of the Holy Communion, h until the 
commencement thereof, weiv then extinguished ; 
therefore, there had been a literal compliance with 
the stiict terms of the monition; though the 
charge made by tlio motion A: established by 
the evidence was, as in part contained in the 
original order, for using caudles on the Communion 
Table at times whentliey were not wanted for the 
purpose of giving light. 

Under the cireumstauces, the ct. expressed its 
oi>inion, that the monition had been disobeyed 
with reference to tiie kneeling during the prayer 
of consecration, A: monished resp. to iimstain there- 
from for the future ; & to mark its disapprobation 


of his course of proceeding, ordered him to pay 
the costs of the motion. 

(4) A literal compliance with the terms of a 
monition is all that is required ; but a mere litoral 
compliance in an evasive manner will not suffice. 
In considering whether a monition has been dis- 
obeyed, the monition in the first instance will be 
looked to ; but the monition cannot go beyond 
the matters charged against deft., nor beyond the 
judgment pronounced thereon ; & the judgment 
may be referred to to interpret the terms of the 
monition. — ^M artin v, Mackonochie (1869), L. R. 

3 P. C. 62 ; 6 Moo. P. 0. 0. N. S. 274 ; 39 L. J. 
Eccl. 11 ; 21 L. T. 612 ; 34 J. P. 71 ; 18 W. R. 
217 ; 16 E. R. 729, P. 0, ; subsequent proceedings 
(1870), L. R. 3 P. 0. 409, P. C. ; previous proceedings 
(1868), L. R. 2 P. 0. 365, P. O. 

AnnotaHons: — As to (1) Be!d. Sheppard v, Bennett 

B , 20 W. n, 804 ; Hoywood v, Manchester, Bp. 

, 12 Q. B. D. 404. As to (2) Distd. Hebbert v, 
IMirclias (1871), 40 L. J. Ecxsl. 33. Brtd. Sheppard v. 
Bennett (1872), 20 W. R. 804. Oenerally, Mentd. Martin 
V. Mackonoehie (1870), L. U. 3 P. C. 400 ; Martin v. 
MackoiHKihio (1870), 4 Q. B. D. 007 ; McuM)nochiu v, 
l^onzauce (1881), 20 W. R. 033. 

2815. .] — (1) It is unlawful 

for a minister of a CUmrch of England to use lighted 
candles on the Communion 'J'ablc or on a ledge 
immediately above the same during the perform- 
ance of morning prayer when sucli candles arc 
not wanted for the purpose of giving light ; (2) to 
cause to be said or sung during the performance 
of tlic service for the administration of the. Holy 
(yommunion, after the prayer of consecration, & 
before the rec(iption of the elements by the com- 
municants, the hymn or prayer known as the 
“ Agnus,'' 

(3) Thougli ii is illegal for the minister to cross 
himself in the air to the congi’egation, it is not 
illegal for liiiii to cross himself as a maiicT of 
privati^ devotion. 

(4) It is illegal for a minister to use w-afera 
inst(*ad of bread, to sUind with his ba<^k to the 
people, & to wear c«»rtain vcstnu*nts during the 
communion st'rvicc. 

(6) The law of evidence iis formerly administered 
in the ('t-. of Arches is modified by Ecclesiastical 
Courts Act, 1856 (c. 41). 

(6) It is competent for the judge of a ct. of 
first instance [such as the (;?t. of Arches] in his 
discretion, to have points decided by a ct. of 
appeal re-argued before him, when the judgment of 
such ct. has been delivered on the hearing of an 
ex parte case, is founded on a mistake of fact, & 
is irreconcilable wdth other decisions. — M artin r. 
Mackonociuk (Second Suit) (1874), L. R. 4 
A. At E. 279 ; 32 L. T. 569 ; 39 .1. P. 260. 
AMMtatiims :—<hncraUu, Mentd. Knruffht v. Peiisanco & 
Perkins (1882). 30 R. 753; Marshall v. Graham, Bell 
V, Graham (1907), 71 J. P. 270. 

2816. On retable.] — St. Paul, 

Camden Square (1897), 14 T. L. R. 86, 156. 

2817. During communion 

service.] — Sumner r. Wix, No. 2812, ante, 

2818. During morning prayer.] — 

Martin v, Mackonochie (Second Suit), No. 2815, 
ante. * 

2819. Flowers — For deooratioa only.] — El- 
puiNSTONE V. PURCHAS, No. 2751, ante. 

See, also. No. 791, ante, 

2820. Movable shelf or super-altar — Whether 
permissible.] — Liddelt. v, Beal, No. 1125, ante, 

2821. .] — Evans v, Kinusford, No. 

2941, post. 

Stone or marble tops.]— iScr Nos. 2774, 2776, 
ante. 

Suspended Mosaic decorations.] — Sec No. 2775, 
ante. 
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iii. AMMwnal Tables in Side Chapels, « 

Whether allowed.] — Re St. George, New- 
"ASTLB-on-Tyne (1880), [1907] P. 381, ii. , 

Annatatium: -Conid. Rc St. JamoH the Groat, Buxtou, St. ' 
Jobn the Baptist, Buxttm (Vicar) v. Same (Parishioners), i 
tl907J P. 368. 

2823. .] — St. Andrew's, IIaverstock- 

Hill, No. 2784, ante, 

2824. .] — Where the church already con- 

laincd two holy tables the ct. granted a faculty 
for erecting in a comer of the church a small chapel 
with a third holy table. — St. Margaret's, Tox- 
teth Park (1924), 40 T. L. 11. 087. 

2825. As of course.] — St. Macixps the 

Martyr, I.ondon Bridge (1021), T’iwmj.s, Oct. 22. 

2826. On what terms faculty granted ~ 

Separation from church.] — A faculty granted for 
the construction of a side chai>el in a cliurch, w4th 
leave to place a lloly Table in the chapel. 'Phere 
must be such a sc^paration betweem tlio chapel 
A: the chui'ch that it shall app<»ar to bt* in fatjt a 
chapel, though under the same n>of as t he slnirch. 

— Rc St. Paui/h, WiLTiiN l*i.A(’E (188i>), TrLst. 
129. 

2827. .] — Tlie Ponsistory (Jt. of 

Ixinduii, before granting a facuilty authurisiug the 
placing of a second ('onitnunioii 'Pable in a side 
chapel under the same pocjf ns a parish church, 
requires to be satisfied that tlie sule chaptd in 
which it Ls pmposed to place th<» second Com- 
munion 'Fable is separated from tlie aisle of the 
church by trellis work or otherwise, so as to 
indicate* that it is, in Kcclesiostical law, a si<le 
chapel, intende<l for use os such ’when the; clianc(*l 
or nav*» of the church is not used for divine service., 
— St. PprrpiR’s, Eaton SquARB (N'k'ar, etc.) r. 
St. PprTER's, Eaton SqrAiiK (I^akisiiigneiw), 

LI 8941 1\ 35(J. 

2828. - ,] ~~Rc St. Mark's, Mary- 

i.KBONE Ugad, St. Mark’s (V'icau) r. St. Mark's 
(I’AKisiiioNEUs), No. 27Htl, ante, 

2829. Discretion of court granting 

faculty.] —/fc St. James the Great, Blxtgn, 
St. John the Baitist, Bgxton (Vicar) v. St. 
John the Baitiht, Bi^xton (Paki.siiionkrs), 
No. 27t)7, ante. 

2830. Reservation of power to remove 

In case of unlawful use.] — A faculty was granted 
on the application of the rt*ctor of a parish for the 
ercjction A use of a Wfcond (Jommimum Tabh.* in | 
a side chapel of the parish church, tlunigh both the | 
churchwardens of the parish A the parish ^'est l y ■ 
expressed opinirins a«l verse to tlu^ grant, but tin* j 
ct. dirc*cted that a proviso should Is* iiuwjrted in | 
the faculty i*eHc;rving to the ct., on b<*ing satisli«*d 
that ornaments other than tlu>sc! sanctioned by 
the pres<?nt or any future faculty ha<l been intro- 
duced inU> the chatiel or unlawful services per- 
formed there, to order the removal of thi*. s<*cond 
Communion Table fix)m the chapel. ~ St. Anne’h, 
Limeuouhe (Hector) v, St. Anne’h, LiMEiu)i:rtK 
(Parishioners), [1901 J P. 73; sub nam. Re Sr. 
Anne, Limbhouhk, 17 T. L. H. 27. 

2831. Approval of decorations de 

fittings.] — St. Magnus the Mautvk, Jx^ndon 
Bridge (1921), Times^ Oct. 22. 

See, also. No. 2939, post. 

2832. Grounds for granting faculty Con- 
venience diseconomy.*’] — The ct., on the grciund of 
convenience & saving of expen^k^ decreed a 
faculty for the erection of a Communion Table iu 
a side chapel of a church in which there was 
already a Communion Table. — Re Ilof.Y Trinity 
Church, Stroud Green (1887), 12 P. IK 199; 


Trist. 117 ; sub nom . Re Trinity Church, Steoud 
Green, 36 W. R. 288. 

; "-Could. Re 8t. Gwnre. 

11907] r. 3SI. n. Bold. Rc Ht. PaiiFs, Wilton Place 
(1889), TriNt. 120. 


St. Michakd, Bromley, 

(1908), 25 T. L. H. 05. 

2334. ,]~Rr St. Jabies the Great, 

Buxton, St. John the Baptist, Buxton (Vicar) 
r. St. John the Baptist, Buxton (Parishioners), 
No. 2797, ante, 

(c) Credence Table, 

2835. Nature of.]— Liddell v, Westerton. No. 
2792, ante, 

2838. Whether permissible.] — Faulkner v, 
Litchfield dc Stearn (1815), I Hob. Keel. 181 ; 

3 N^)t 4*8 of Cases, .511 ; r> L. T. O. S. 21 ; 9 .lur. 
231 ; 193 K. \i, 1007. 

.tnmUfUioHJi : Conid. Llddull r. Ww(4>rloti, Llildidl i*. 
Beale (IsriT), 29 L. T. O. S. fi l. Retd. Ht. Jamw Njn ljunl 
( Vlear 8: Chiiw-hwanleiw) r. St . JaiuoM N*»r\and (INirlnli^ 
I'PH). 118911 I*. 2:»« ; St. Luke'H.('helHea r. WlUHiler, 119041 
P. 2.'>7 ; Hayw (llwttM*. ete.) r. Fulfonl, 119101 P. 18. 
Mentd. Martin r. Mm’koiineiile, Flaiuaiik e. SliupHou 
(1868), L. It. 2 A. A' E. 119; Re St. GcH»nr«\ NeW^ntle- 
oii-Tyiie (1889). 1 1907 I P, 381, ii. ; Wimbledon (Vlear A 
C ibnreiiwanienH) r. Eden, Rr St. Mark H, Wlinbk'don, 
119081 P. l«7. 

2837. .1 — Liddei.lp. Westehton, No.2792, 

anie, 

2833. .) -Re St. .Iames the Great, Bux- 

ton, Sr. John the Bapitst, Buxton (Vh^au) v, 
St. John the BArnsr, Buxton (Pauihiiionkrh), 
No. 2797, ante, 

(d) IbredoM atui Jiossal, 

2830. Reredos — Whether permissible -What 
court will consider.] -A wtiothui carving, con- 
i>airiiiig thirty ligur<*H dt forming no part of the 
slnicturo of the chiircli, the gift of a rum- 
parisliioiier, wtis Fixed at tin* east <*nd of tlie 
chancel by the without the HattcUon of the 

vestry, At without a faeulty. TIuj nu^ttii* applied 
for a f/w-ulty, coriOrmaUiry of ii« <*r<*cGon. 'J'hii 
appiicaf'ion was uiiopposeci ; -Held: (1) the et., 
Indore graniing the, fiicully, should be satisfied 
tJiat it was siLrictJoriing a fitting A fiecessary 
church decoration for tin* filace wheii* it is erecG^d, 
A one, not likely witli ri'/ison f^* In* uniwiceptiible 
to pariKliioiiers iir<*seiit *>r fiitiiii* ; (2) the* pit‘Herit 
Htructiire (though not an ^ unlawful church 
decoration t^aken in detail), being of a dewu'ifitiori 
not hei'ctoforcs erected in churches in this country 
but frr*quently to he Hi*en at the h/uik of alt.ai's in 
Homan Cathr>lic churches ahitmil A having been 
diHaiqu-ovcd of aftiT inspection by the. Bishop of 
l/m<iori, it would not be a wise exercise, of the 
discretion of the ct. to sanction its reUmtion by 
a facuUv. 'Fhe ct. ordcr<*il its ifimoval. — S t. 
Kthelbuiuia Faculty Cask (IH7«), Trist. 99. 

Possibility of superstitious 

reverence.] — See Nos. 2H42, 2844, post, 

2640. - Artistic Improvement.] -- /ic 

St. Mark'h, Maryi.kbone H^iad, St. Mark'b 
(Vic ar) r. St. Mark’h (Paiuhiiionkkh), No. 2789, 
ante, « * 

i 2841. — Ascension, Transfiguration ec 

Descent of Holy Ghost In reUef.]— P jiiu.potts v, 
BfiYD, No. 185, ante. 

2842. Crucifix dc figures of 8t. John 

•dc the three Marys.) - A niredos, of which tho 
c;entral compartment ctonsistcjd of a Mculpturud 
7 »anel i-eprciscmtlng the? crucifixion, having the 
figure of our Saviour on the cross A the figures of 
.St. John A the tbrese Marys on eithc*p side, all such 
figures being in high r<dic,*f, was erectc,jd in a newly- 
built parish church. Tlici bishop of tlics diocese 
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refused to consecrate the church unless the central ' 
compartment of the reredos was removed, & it i 
was accordingly removed, & the church was j 
consecrated. Subsequently the churchwardens of ; 
the parish petitioned the ordinary for the grant 
of a faculty authorising tlie replacement of such 
central compartment in the church, & the ordinary 
mtnt the case by Letters of Request to this ct. 
The Letters of Request having been accepted, an 
appearance was entered for a parishioner, who 
opposf^d the grant of the faculty on the ground 
that the central compartment of the reredos pro- 
jiosed to bo replaced would, if so replaced, be 
eitluir illegal or likely to receive superstitious 
rcvert^iice He be abused, or bo inexpedient & 
likely to cause scandal He offence. — The ct. ordered 
a faculty lo issue for the restoration of the central 
compartment of the reredos. — Hughes r. Ed- 
WAliDB (1877), 2 P. D. 801 ; 42 J. P. 228. 

Jnnoiai-Uma Oonad. U. v. London, l)p. (1888), 23 Q. H. D. 
414 : Groat liardtiold (Vicar) v. Ail having Interest, 
11897] P. 185. Apld. JCc Ht. AiiRolm, 1‘innor, [19U1J P. 202. : 
Oonid. Pidicnton (Vicar) v. Ail having Interest. {1905] 
P. 111. fim. Jte St. liswrouoe, Pittliii^n (1880), 5 
l^ L. 131 : li. V. Xiundon. Bp. (1889), 24 Q. B. 13. 213 ; 
Ht. John tlio Baptist, TiuiberhllJ (Vicar, etc.) v. Hamo 
(Hectors, etc.), {1895] P. 71 ; Ht. John. I’ondlobury 
(Vicar, etc.) r. Hanic (l*aiiMhioiiers), [1895] P. 178 ; 
Barshatn, HiilTulk (Kect/or, oto.) v. Hame (l*arlHliionors), 
11806] P. 2.50 : Ht. Jolm tJio Evaiitrelist. Clevedon (Vicar 
& CiiurchwumonH) v. All having Interest, [1999] P. 6 ; 
All Haiiits, Wesibury (Vicar & Churtdiwardons) (1914), 
:t0 T. li. iL S89 ; He Ht. I'aulV, Carlisle, [1919] 1*. 134 ; 
He Toiibury Parish Church (1919), 30 T. L. 11. 188 ; 
He Bt. Luke's, Buuttiport (1920), 3C T. L. 11. 733. 

2843. Thirty flgm '3S — Wooden carv- 

ing.] — »St. Etheijiuiiua Eaculty Case, No. 2839, 
ante, 

2844. Depletion of adoration.] — The 

incumbent of a parish church applu^d to tlio 
ordinary for a faculty authorising the decoration 
of the reredos of Jiis pai*ish church with a painted 
design, intended to represent the Adoration of 
Our Lord in Majesty by the Faithful, of which the 
following individual figures formed a part. In the 
Centro of the llirec compartments into which the 
I'erodos was divided, a figure intended to represent 
Our Lord scati^d as King. In the right hand com- 
partment figures reproBoniing St. Lawrence & 
the Blessed Virgin. In the left hand compart- 
ment llguroB representing St. Stephen & St. Jolm ; 
the four lost-men uioned figures being represented 
with their faces turned towards the centre com- 
partment of the reredos. The grant of the faculty 
was not opposed : — Held : there would bo danger 
of tbc representation contained in the centre 
compartment of the reredos being abused by 
receiving ** suporstitious reverence,’* in the sense 
explained in Clifton v. JRidsdale, No. 2900, post ; 
He^ therefore, the ct^. ought, in its discretion, to 
refuse to sanction its introduction into Hie church. 
— lie St. Lawrence, Fittinoton (1880), 5 P. D. 
131. 

wltmci(afi(m« Bold. B. v. London, Bp. (1889). 24 Q. B. D. 
213 • Ht. Jolui the Baptist, Timborhitl (Vioar, etc.) v. 
Hatuo (Itoctoni, ote.). [1895] P. 71 ; Ht. Jolm, Peudloburj 
(Vioar, cto.) v. Bauio (I'anshioiiors), [1895] P. 178 ; He 
ChriHt Church, Katiiur, [1906] l\ 289 ; He Ht. Luko'e, 
HouUiport (1920), SO T. L. H. 733. 

2845. On what terms allowed — Triptych.] 

— (1 ) The Chancellor of the diocese of Manchester 
decreed a faculty to issue for tJie erection in a 
pariah church of that diocese of an oaken reredos 
about eight feet in height, in the form of a triptych 
with painted panels, of which panels the two side 
ones or wings, being hung to the centre panel by 
hinges, could bo closed over it when divine service ! 
was not being performed ; the centre panel to 


have painted thereon a representation of The 
Last Supper, & on the one wing to be represented 
in painting “ The Agony in the Garden ’* & on 
the other “ The Risen Christ with the Marys at 
the Tomb ” ; tlie reverse sides of the wings to be 
plain ; the whole to be surmounted by a figure 
of Our Lord carved in plain oak eight^n inches 
hi^ between figures of Moses & Elias of the same 
height beneath pillared canopies connected by 
an arch of tracery work over the central figure, 
& flanked by angels. The faculty so decreed to be 
issued was required to contain a proviso that the 
triptych was alwa^ to remain open during the 
performance of divine service. 

(2) It appears that the solo tost which now 
governs the legality or otherwise of figures in 
churches is whether or not they are free from 
the imputation or the risk of being abused by 
becoming the objects of adoration or superstitious 
reverence. WJicther they are represented in 
stained glass, wood, or stone ; whether they 
are painted, or in bas-relief, or completely formed ; 
whether they are in groups, historical, or othci*- 
wise, or stand as independent statues — ^whatever 
bo their position in the sacred edifice, & whatever 
may have been the intention or object in erecting 
thorn, they will all be tried by this one test, & by 
no other (per Cur.). — St. John, Pendlebury 
(Vicar, etc.) v. St. John, Pendlebury (Parish- 
ioners), [1895] P. 178. 

^infioiaiionii : — jin to (1) Raid. Baroham, Huflolk (Hector, 

etc.) V. BarHliain, HulTulk (Parishloiiers), [1896] 1\ 250. 
to (2) Appnrd. Bt. Magnus the Martyr, London Brk[go 

(1924), Times, Oct. 22. 

2846. Dossal — Whether permissible.] — Wimble- 
don (Vicar & Ghurchwardens) r. Eden, Me St. 
Mark’s, Wimbibdon, No. 2788, ante, 

2847. .] — St. Andrew’s, Haver- 

stock-Hill, No. 2784, ante, 

2848. Extent of — Interference with position 

of minister at north end of communion table.] — 
Wimbledon (Vicar A Churchwardens) v, Eden, 
Me St. Mark’s, Wimbledon, No. 2788, ante. 

2849. .] — Hendon Parish 

Church, No. 2872, post. 

2850. Covering tablets of ten com- 

mandments.] — St. Andrew’s, Haverstock-Hill, 
No. 2784, ante, 

(c) Baldachino, 

2851. Whether permissible — As church orna- 
ment — Or architectural decoration.] — The vicar & 
churchwardens of St. Barnabas, Pimlico, petitioned 
for a faculty to authorise the erection, in the 
chancel of St. Barnabas, of a baldachino, being 
a handsome marble structure or canopy standing 
apart* from the east wall of the chancel, with a 
pointed roof A three gables pointing different ways, 
supported by four columns extending two or more 
feet beyond the Holy Table, A described as a 
small house in which the altar was to stand : — 
Held : (1 ) the ciborium, or altar canopy, known 
A used in England prior to the Reformation, was 
an ornament or article of church furniture within 
the meaning of that term as used in the First 
l^ayer Book of Edw. VI., having all the cha- 
racteristics of a church ornament os xvgards its 
foiTU, the materials of which it was constructed 
(silk), its symbolical significations, A the uses to 
which it was applied ; the proposed erection was 
not an architectural adornment for the east end of 
the church, as if the Holy Table were moved from 
underneath it, it would he there without meaning. 
It must, thei^ore, be an erection in connection 
with the Holy Table, A if so, must be either a 

'structure so attached to it as to form part of 
it, or a structure separate from but in connection 
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with it. If the former, it was the Table with tJie 
boldachino added to it, instead of the decent 
Communion Table required by the Canon 82. 
If the latter, it was a church omameut ; (2) there 
was no distinction between the Pre-Reformation 
altar canopies & the baldachino proposed to bo 
erected to take it out of the category of church 
ornaments ; as a church ornament, it being neither 
sanctioned by the First l^ayer Book of Edw. VI., 
nor by the Rubrics, & not being subsidiary to tlic 
performance of the servict*8 of the church, the duty 
of the ct. was to decline to aiiUiorise its erection 
by faculty. 

The ct. dismissed tiio petition with costs. — 
White r. Bowkon (1872), L. R. 4 A. & K. 207 ; 
43 L. J. Eccl. 7 ; 37 J. P. 820 ; mtb nom, St. 
Barnabas, Pimlico (Vicar & ('hurcu wardens) 
t?. Bowron, Trist. 1. i 

Annotations : — As to (2) Apld. Koii»it r. St. EUielburga, 
Bi 8 Uoii 0 gato WiUilti, 11 4)00 SO ; St. l»uul. How tJojuuioii i 
(1900), 25 T. L. li. 425 . FoUd. (iroHvoiior Chapel, South I 
Audley Street (1913). 29 T. L. li. 289. i^nrrally, Monid. i 
Hoyd V. PhUlpotU (1874). L. K. 4 A. & E. 2U7 ; Keel v. 
Smith (1870), L. R. 4 A.& K. 398. 

2852. .] — Grosvenou Chapel, 

South Audley Stiuset (1013), 20 T. R. R. 280 ; 
HiJthscqucykt procecdintja^ 20 T. E. R. 411. 


The Ohanccllor of the diocese of St. Albans being 
of opinion tliat the grant of a faculty, authorising 
the erection of the gates would bo an exercise of 
his disci'otion in opposition td the decision of the 
Ot. of Arches in Bradford v. Fry, No. 1784, anie^ 
refused the faculty as prayed, but intimated 
that if the petitioners desired, the ct. would 
decree a faculty to issue for the erection of the 
chancel screen witliout any gates to it. — S t. 
Andhrw, Romford (Rector Churchwardens) 
r. Aij. Pehhons havin(» Interest, [1894J P. 220 
2856. Screen with gates — Whether permissible.] 
— Liddeix V, Wkstrhton, No. 2702, ante. 

2867. .J — ^A faculty for gati^s to a 

chancel sen^on, it not being sliown tliat tlio gates 
would aftord any practical protection to the l^ks 
other chiiiTh property in the chancel, infused.— 
Be St. Augustine, IfACiUKiisiWE (1877), Trist. 
00 ; Hxtb nom. lie St. Augustine, IIauoerstone, 
Church of the Annunciation, Cuihlehuiist 
(Vicar) v. Church of the Annunciation, 
(/ItlSLFdlUUST (Parisiiiunerh), 4 P. D. Ill, u. 
Ann44tttionH : — Reid, tie 8t. AirnoH (1885), 11 P. D. 1; 
St. Juhii'H. IhIo of Doich (1888), 4 T. L. It. 081 ; St. JaiiiiM 
Norlniul (Viour, oU^) r. St. Jamufl Norland (ParlnhloiiorH), 
(I894J 1*. 250 : St. John the HaptiHt, TiinWiilll (Viour, 
otr.) V. St. John the Haptint, Tlinbertilll (ItiwUirH, eto.), 
11H95J J». 71. 


(/ ) Chancel Screen and Hood Hearn. 

2853. Screen without gates — Whether per- 
missible.] — Bradford v. Fry, No. 1784, ante. 

2854. No impediment to view.] — 

R., the vicar of the i>arish of the Annunciation, 
C., has petitioned in tfiis case for a faculty author- 
ising certain alterations A' decorations in tJic 
chancel of the polish church, one of such altera- 
tions being the erection of (i cliancel scrtien of 
considerable licight, in one part thiiieen feet 
one inc*h from the floor of tlu^ chancel, in other 
parts higher, with entrance; gates, A& a large crtiss 
on the top of the screen, its centiHi two feet nine 
inches in height, & two feet one inch across the 
upper part. The plan of the proposed Hcrf*eii 
was, according to Uie practice of the dioc(‘Sr‘, siih- 
mitted to the Archbishop of (Janterbiiry for his 
approval before the citation issued, dt he* deeiined 
to endorse his apjiroval of it. As the vicar says, 
he is (content that the faculty should go witliout 
the gates A the cross, as the sci-een is an open one, 
A: does not in any i^ay impede the view, A iiaving 
been just infonne<i by the registrar that the 
Archbishop would not object to the plan os altered, 
the faculty may go for all the matlei's prayed, 
except for the gates Ac cross {Uli. Trihtkam). - 
Church of The Annunciation, (.^jhhlkiiuiwt 
(1877), Trist, «5 ; euh nom. lie St. AuciUSTixic, 
Haogerstone, Church of The Annunciation, 
Chisueuurst (Vicar) v. Ciiuucii op The An- 
nunciation, ChISLEUURST (i’ARlSIlIONElW), 4 1\ JJ. 
Ill, n. 

Annotations: — Consd. St. JamoB Norland (Viear, etc.) v. 

St. JatufM Norland (ParlMhionera), (18941 P. 26G. llantd. 

St. John's, IhIo of Dogu (1888), 4 T. L. U. 861. 

2855. .] — The rector & churchwardens 

of a parish church in the diocese of 8t. Albans 
lictitioned the ordinary for a faculty to authorise 
the er^tion in the church of a chancel scraen with 
gates in the centre, by the closing of which access 
to the chancel from the nave of the church would 
be wholly cut oft, & at the hi*Aring of the suit it 
appeared that if the faculty were grant^nl t he 
8crec*n erected as proposed, the gaU*s Ui it would 
be kept open during the jj^^rformance of divine 
service, but would be fastened at times 

when the church was opened, Ac, being so fa8t<*ned, 
would afford protection ai^ainst the contents of 
the chancel Ab vestries being injured or stolen. : 


I 2858. .]- Bradford v. Fry, No. 1784, 

I ante. 

2859. “.] - A petition by the vicar & 

I churchwardens of the pariah church of R., i(c, the 
I ohapelwardens of a chapel of ease in the parish of 
j 11., asking for a faculty to authorise the erftcUon 
: in the chapel c»f a chancel Hcreon with gaU^s, At 
; .with a crucifix At flguixis of the V'irgin Mary At 

St. John placed on the toil of the moreen, w/is sup- 
i ported by a resolution of a meeting of the pew- 
renters of the chapel. 'J'he vestry for ecclesiastical 
pur|)oses of the jiarcxiliial area in wliieJi botli the 
pansh churcJi At the cha[)ei of ease were sitiiaU;, was 
a select vestry of the whole civil parish of It., 
which comprised a larger area tlian the parochial 
ai'ca above mentioned. At the vestry iiad passtsl 
no r(;soliitioii either in favour of or against the 
grant of the faculty : - //c/d ; (1) a resolution of 
tlie M;lect v(.‘Htry might be dispensed with ; (2) a 
faculty for c;hancel scr«3en gates ought not to be 
granted ; (3) a faculty for a crucifix with or with- 
out figures on either side [)hu;ed on a chancel 
screen ouglit not to he granted. — Richmond 
(Vicar) Af. Hr . Maitjhah, Ri(;iimond (Ohapkl- 
WARiiENK) V . All Rkrhonh having Interest, etc., 
LI 897] P. 70. 

AnnoUUiims UenerttUv, Reid. Great Hardllold (Vicuir) v 
All liavlns InlcrcHt, (1897 1 P. Is:* ; He St. AiimoIiu, Piiiiior, 

1 1901 J V. 202; Puifpnton (V9*ar) v. All havltar intortMt, 
(19051 P. Ill; He HI. Liiko'H, HutiUiport (1920), 30 
T. li. Jl. 733. Mentd. Wlmblwloii (Vloar Ot (Jhurch- 
wanli^tiH) V. Edoii, JU Bt. Mark's, Wluibledon, L1908J 
1'. 107. 

See, uIho, No. 2B54, ante. 

2860. ^ Necessary for protection of 

property.] — A faculty for cliancel gates was 
granted, it lieing shown that the cliancel, from its 
richness, requin‘d protection. — lie Hr. Agnes 
(IBS.*!), 11 P. JJ. 1. 

2861. .] — Tho vicar Ac chui'ch- 

wardens of a parish churcdi in the diocese of 
Norwich petitioned the ordinary to authorise by 
faculty the retention in the church of the following 
works introduced into the chundi since its conse- 
cration AI& without the sanction of a faculty : A 
chanc’f-l screen without gates, but siinnounted by 
a loft resting on the top of tlie M*reen, four feet 
wide, vV with sides three feet high, Uj which access 
was obtained by the old rood-loft stairs. A beam 
extending across the west end of the chancel at a 
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licight of four fcot above the chancel screen, & 
placed upon such beam a figure of Our Lord upon 
the Cross, & on one side a figure of the Virgin 
Mary, & on the other side a figure of St. John ; 
all such figures being graven in wood & of about 
life-size. And the erection of the following new 
works ; The placing upon the above mentioned 
beam of two other figures, one to represent Mary 
Magdalene, & the other a centurion together with 
the figure of a cherub at each end of the beam, the 
erection of gates to the chancel screen, of screens 
across the aisles, & of choir stalls with screens 
behind them. It appeared tliat a dedication ' 
service had been held in tlio church on the occasion j 
wiien the figures on tlie beam across the chancel 1 
had been jmt up, & that every year on Palm | 
Sunday members of the church choii* went into the 1 
loft above the cliancel screen sang there ; — | 
Held : (1) a faculty would not be granted for the i 
retention in tlie churcii of the loft over the chancel i 
sefeen or of the figures placed on th(! beam above ' 
the some - in the opinion of the ct. &> rood loft & ' 
rood, or for the erection of the additional figui’cs | 
l>roposod to be placed thereon, such loft such ; 
figures so placed being unlawful within the , 
ruling of Iaiud Penzance in CUfimi v. Ridsdale, ■ 
No. 2900, post, & matters as to wliicli in the , 
discretion <jf the ct. a fticulty ought not to be 
granted, there being danger of “ superstitious 
i-everence being paid to the lood ; (2) a faculty 
would issue for the chancel screen without the 
loft suiinounting it ; for tiu. addition of gates to . 
such screen, for the screens ac!ro8s the aitdes with 
gatc‘s attached ^ for the choir stalls & screens ; 
t.hoi*e being oviden(H» beforci liim that the expense j 
of the works y4*t to be done would be met by 
voluntary subscriptions, & that the organ & other 
[iroperty in the chancel & aisles required pro- i 
t^Hrtion. — Ht. .John the Bai*tiht, Timbeiuiiix 
(N'icah, Kfc.) V. St. John the Hai>tist, Tijibeu- 
lllIJ. (llECTOIW, ETC.), 11895] 1*. 71. 

AnmttatUmM : -Ah to (1) Diitd. Hartfhuiii, Suffolk (Hoctom 
&. Chun’hwanleuH) v. Huraham, Suffolk (HarlHliiouerR), 

1 1 SIMM P. 25U. Coiuid. Croat llardtlold (Vicar) v. All 
liaviiiir liiU'nwt, [lKi>7J P. 186; i*aiiniion (Viuar) v. Ail 
haviiur Interc'Ht, I1D0.5J P. Ill ; St. Jolui tho EvanfroUst, 
I'ltn'fMloti (Vlciir A' ('huri'liwardoiiH) r. All liaviiiff luU^rost, 
IlHOUJ 1'. ». Re!d. itr St. AiiM^lm, Plimrr. [lUOl] P. 202. 
4/cnernlli/. Raid. St. Huko*H, Southport (1020), 36 
T. Ji. H. 733. 

2862. — .] -So much of an applica- 

tion for a faculty for a chancel screen & other 
works in a parish church as asked that the ct. 
would sanction by fiwulty the placing above the 
centi*e of the chancel screen a sculptured group of 
life-Bizi) figures in oak, represtmting our Saviour 
upon the (^ross & the Virgin Mary ^ 8t. Jolin, 
was rt^fused whei*e it apjieaivd tliat, if the fainiUy 
was grantifd as prayt'd, the ct. would be tliereby 
authorising tho restoration of the pre-Keformation 
screen dt rood formerly in the churcli. 

The vicar & churchwardens of a parish church, 
in which the ancient rood stairs iV rood door 
were still (existing, petitioned the ordinary for a 
faculty autlKirising tho plaidng in the church of 
a second Oonuuunion Table & a chancel screen 
with gat4^, liaving on its top a platfoim, gallery 
or loft on which tho ancient rood door would 
directly upon, abov«? its ccnti*e, upi>n a carv«?d 
petlestal somewhat higher than the level of the 
toft door, a sculptured group of life-size fi|mres in 
oak representing our ^^viour upon tlie Cross & 
the Virgin Mary ik 8t. John ; the loft to be about 
six feet in width, d: the comice of the screen to 
sUuid on each side about a foot or 8 inches higher 


than the loft fioor. The suit was undefended, 
& it was proved in evidence that the services in the 
church were conducted strictly in accordance 
with tho Book of Common Prayer, with extra 
services as allowed by the bishop of the diocese, 
subject to the reservation of the sacrament in 
certain cases. It was also proved that the church 
was left open in the da^ime without a care- 
taker, & that the organ, the service books, dc 
other articles of church furniture in the cancel 
required protection : — Held : the erection in the 
church of the pre-Beformation screen & rood as 
proposed in the identical positions occupied by 
them before the Befonnatlon would, so far as 
related to tho group of sculptured figures proposed 
to bo placed on the screen, be unlawful, or if not 
unlawful be inexpedient, & consequently a faculty 
must only be decreed for the chancel wreen 
without the group of figures surmounting it. A 
faculty was also granted for a second Communion 
Table ; dc the ct. authoiised the chancel screen 
being i)rovidod with gates, on the ground that 
sufiicient necessity for a chancel screen with gaU^s 
had been shown in evidence. — ^Paignton (Vicar) 
r. Aix HAVING Interest, [1905] P. 111. 

Jiumtatitms St. John tho EvantroUst, C^'don 

(Vicar & Church wardenp) v. All havins: liitoPMt. 

P. 6. Reid, lie St. Luko'K, Southport (1620), 36 T. L. K. 

73.3. 

2863 . Useful for protection of pro- 

perty.J — ^A faculty for a chancel screen with gatc^s 
decreed, on the ct. being satisfied on the evidence, 
that the gates would be of practical use in pw)- 
tccting the music A: other books & property in 
the chancel of tlie church, which was kept open 
during the w'cek for private devotion. — 8 t. 
John's, Isle op Dogs (1888), -1 T. L. K. fiOl ; 
Trist. 97. ^ ^ 

AniutUdions : — Cklllld4iSt. JamcM Norland (Vl<^r, etc.) r. 

Same (PariHhloiicrH), 118041 P. 256. Reid. St. John the 

HaptiHl., TiiiilHjiliiU (Vicar, oic.) v. Same (iloctow, oU*.), 

11805] P. 71. 

2864 . .]--8t. James Noblanh 

(VicAii, prre.) V. 8t. James Norland (rAiiisii- 
lONERS), [1804] P. 256. 

Aniwtatiofi -Reid. St. John tho Huptist, Tiinbcrhill (Vicar, 

etc.) V. Same (Hectors, etc.), [1805] P. 71. 

2865 . Useful.]— 8 t. Andrew, 

Komfoud (llEcrroB & Ohuik^hwaudens) v. All 
Pehhonr HAVING Interest, No. 2855, ante. 

2866 . Screen surmounted by cross — Whether 
permissible.] — L iddell r. Westerton, No. 2762, 
ante. 

2867 . .] — Bradford r. Fry, No. 1784, 

ante. 

Sec, also. No. 2851, ante. 

2868 . Screen surmounted by crucifix — Whether 
permissible.] — Oupton v. Kidsdale, No. 2900, 
post. 

2869 . Figures of Virgin & St. John — 

Whether permissible.] — Richmond (Vicar) & 8t. 
Matthias, Richmond (Chapelw’ardens) r. All 
Persons having Interest, etc.. No. 2859, ante. 

2870 . .] — I^AIGNTON (VlCAU) r. 

All having IntI‘:re8T, No. 2862. ante. 

2871 . No evidence of probability 

of superstitious reverence.] — A figure of Our Lord 
upon the Cross was in 1880 phured in a parish 
church above, dc on tiie centre of tlie screen 
separating the chancel from the nave ; d& in 1893 
there were placed on one side thereof a figure of the 
\Trgin dt on the other side thereof a figure 

of 8t. John. All the figures were carved in wood, 
were about two feet nine inches in height, the 
centra] figure being rather higher than the two 
others, db all had been placed in the church without 
the sanction of a faculty. There was not in the 



Pabt VI.— Public Worship and Church Ministrations. 


445 


church anytliing of the nature of a rood-loft or | 
rood-stairs, no candles were roiuid or in front | 
of the In 1890 the rector & churchwarden | 

of the parish instituted a (*au8e of faculty praying j 
the ordinary to authorise by faculty tiie roten- i 
tion of the three figures on the screen, & filed 
aOidavits stating that the services of the churcdi 
had been conducted in accordance with the dirt^c- ' 
lions of the Book of Common Prayer, & that 
there was not & had not been anything in the 
service's or in the attitude of those attending the 
services to indicate or suggest any prohivbility ' 
of worship, adoration, or any 8U|>erst.itiouH iisvt^r- 
ence being paid to the flgurc^s on the screen. No i 
person appeared to oppose the grant of the faculty. | 
The (hanceilor of the Diocese of Norwich onieriMl 
the faculty to issue as prayed. — B ahsham, 

(KRC-TCUI, etc.) r. B.AliSlIAM, SUFlt'OLK (P.AHISll- 
lONEItS), Il89dJ P. 250. 

AnnotaiioM - OoDSd. Hr St. Atinoliii. IMiiuer, llOOl] P. 202 ; 
St. Juhii the KvaiufoliHt, (MevcMioii (V’lcar & Churuli- 
wanliUiiK) r. All having lutA*iv8t, (lOOU! 1*. 0; St. 
ljiikc*H. Sriiithixirt (102t»). 3(1 T. I*. It. 733. Bm. ItriMit 
Dardtlold (Vicur) t>. All havitia liitontHt, IIH1I7I P. ISA; 
PaiKiit4>u (Viour) r. All havi»K Intei'CHt, IP.lOA] P. 111. 

2872. - - .] —Faculty granted for 

the enaction of a chancel H<*n»en surmounhd by a 
liguiv of the crucilh'd Saviour in the centns with 
figures of the Jilessed X'irgin on one side A: St. .John 
on the other. Whenever on an application to 
the ct, for a fac'ulty it is proposed t4i plac^e the 
JJoly Table on a raised [datfonn, the et. will 
re<|uire that tlicTe should be standing nxiiii on the 
plaifonn at the ends as well as at tJie front of the 
Jloly Table, ^ that tluTe should he no fixed 
curt4uns at the sid<‘s cutting olT aixu^ss to those 
ends. The ct. in granting a fiu'iilt.y for alU^rations 
in the arrangement of th<» chancel retpiiixd tliat 
all choir stalls should run from east to west, A:- 
none from north to south.- - 11 knu(^n Pakisii 
(^IIPHCH (1912), 28 T. L. It. 4:58. 

Anniiifttiim : - Hr St. JiUko'h, Southport (1P2U>, 30 

T. h. K. 733. 


the upper portion of the tracery of wldch is at- 
tached over the entrance archway the figure of 
Our Lord u|Km the Cvoaa^ on one side of the 
archwav the figure of the Virgin Mary, on the 
other side the flgun^ of Ht. .John, is not, either 
from its rh(inu'U*r, natuix% or position, in Itself 
unlawful in chui*ches or chamds of the Church of 
England, & may be aiithonsod by faculty, pro- 
vided the ordinary is of opinion in his discretion 
that it is not probable that it will bo abused for 
superstitious pur|>os(^s. 

The mere suggestion that- the figures on the 
sen^en may caiisi^ olteuce is not a sulllcient reason 
for the ordinary refusing in his disc^retion to grant 
the faculty. 

The vicar & chiiirhwardtnLs of a parish church 
in the diocese of Ixindoii A: the chapelw(irdens 
of a chapel of (Nine in the parish iK*titiiouod for a 
faculty to mithori.st* tin* (‘rt'etion in th(^ chapel of 
a cJiancel s<.;rtH*n of oak with the figure of Our 
liord on tht* (hx>sH u]mn the ccmtix) of it, & the 
llgim; of the Virgin Mary on one side, & of Ht. .lohn 
on the otlu^r : the flguri's n(jt to surmount the 
senum, but to be ait^udied t4> the upper portion 
of the tracery, the central figure iinmediatoly 
over the entrance archway, ^ the oUku* two 
figures, one on the right ik one on the left, at a 
, somewhat less elevathm, upon pinlestals afUxed 
I to the wcMidwork. The grant of the faculty was 
I unopposcHl, KSi no (fvddenee was giv«*!i as f^i whether 
i the figui'es on the sei*c*en would or would not he 
liktdy fio ln» abused hy supersf.itious ixtvenmce. 
Till* Chancellor of tlu* Diocese of liondon mfused 
to grant a hu'ult'y for the figiin^s on tlu^ pmijom^d 
Hcre(*n, being cd <»[)inion that tint (‘ixMstion of a 
(.’haneel Hei*eeii with fJie flgiiixis as fimposed was 
illegal in its(*lf iiridiM* tlit; ruling of tlie Arches Ct. 
^ the Privy Courieil in (Uiftnn v. No. 2900, 

post. 'Hie petit iiiiHM’S appeaUnl to Die Arches Ct. 

Tiio Dean of Arches at the heanng of the ajineal 
(uliiiitt4Ml fii'sh evidence as Ui the mod<? in wliich 
the si>rvic<>H ill the chafxd wt^re c.ondiiet4)d, Ac, 


2873. Ordinary rules as to 

images apply.] - St. Maonts the .Maiityu, liONoo.N i 
HiaiKiK (1921), Thnes, Oct. 22. ! 

2874. Screenwlthcruciflxattached toupper part - j 
Figures of Virgin & St. John Whether permissible. | i 

—A crucifix with the accMUiipanying tlgiin'S of i 
the X’irgin Mary A; St. .John is not forbidden hy I 
law t4» be (‘reeled on a chanc(‘l sci*een, but may b(‘ ; 
plaiH*d in that position in a parish (‘hundi un(l(*r 
a faculty wh(MX‘ thii ordinary is .s;itisfi(‘d that if is : 
not likely to be abused by siiperstitioiiH reverence j 
being paid to it. A faculty auihoriKiiig tli<‘ r(‘Htora- j 
tion in a parish churcli of a ston(‘ <0ianc(4 8(;r(‘(‘n or I 
int(‘rior cl tun-el arch of pre-lteformation date by , 
placing on thix^ existing pedt'stals springing from i 
ornamental tracery in the upper parts of such ' 
screnm or interior ai*ch three stone flgun^s without . 
gilding or painting, each two feet three inch(‘S j 
high — one, the central figurts repn^simting Our i 
lx>rd upon the Cross, Ac the other two rtiprt^sentirig 
respectively the Xlr^n Mary At St. ioJin- was ! 
granted by the Consistory Ot. of St. Albans on | 
the ordinary being satisflcHl that the figun^s would ! 
be for the purpom^ of architectural dec oration j 
only, &> that there was no ground for rc?asonable j 
apprehension that they womd be abused or mode \ 
the subject of superstitious revertmee. — 4iicEAi' j 
Bahdfield (Vicar) v. All having Intekest, i 
1 1897 J P. 185. 

Annoiaium* WuSkL He St. Aiuiclm, Plimer. (1901] P. 202. ; 

OOBSd. Hendon Parijih Church (1912), 2 h T. L. K. 43H. 

EeM. Paignton (XTloar) v. All havlug Interost. ( 190A J IM 1 1 ; 

He St. Lake's, Southport (1920>730 T. L. It. 733. t 


finding that IIku'c* was nothing in them (ai lead the 
et. t<o Huj>pos(‘ that, f lic* proposcul screiui Ac tlguroa 
were likely I/O be tr(;at(‘(l otherwise tiian as arclii- 
tec'tiiral decoration, allowcsi th(( a(»p(0il, retained 
th(‘ caiiHc, ik ord(*re(l flit* hiculty as (irayisJ to issue 
from tie? registry of tins Arches Ct. -ifr. Sr, An- 
selm, PiNNEit, 1 1901 1 P. 202 ; 17 T. C. Jt. 312. 
AntuttiJioM : -Conid. linuloii Piii'InIi (’liurcli (1912), 2H 
T. L. It. 13^. Reid. PiilKiOoii (Vii'ttr) r. All having 
(l90/j| P. Ill : Hr Holy Trinity. .siiireliro(»k 
(iooO), 22 T. L. H. 27S ; HL .loiiii tin* E vuiigiflist, ('hwn* 
lion (VIrar A: ( Mnirf'hwunliniH) r. All kuvlng InUireHt, 
!IIM»9| I*. 0; (;i-ortv«!nor Gliapcl, .SuiiHi Ainllcy-Hlnsot 
(1913). 29 T. li. It. 2K0; Ail siilniM, W.Hl.lniry (Vlwir & 
Church wiirilciiM) (1914), 39 T. I.. It. 3M9 ; Hr 'IVnhiiry 
I'ariHh Chiinh il9i9). 30 T. L. H. IHH ; Hr SI. Luku'ii, 
.S<jiithport (1929). 30 T. L. it. 733. 

2876. - .1 XVherr? th(t (fpection of 

a eJiancel sen^en with a rood loft At beam siir* 
moiini<*d hy tlie tigiir(*s of our J^ird U|Kin the Cross, 
tite Virgin Mary, A& Ht. .John is pi'opoM(5d as an 
archit(‘etural d(‘coration there is no probability 
of the tigiires being Hubj<;ct(jd to the siiixtrstitious 
r(‘V(Tenc4f, tJii^ (■onsistory f*t. is (»ntitled, in its 
dim-rctiou, to grant a fiiculty for the erection.- — 
All Saints, XVestiiuiiy (Vicaii At. Ciiojujij- 
WARHK.^S) (1911), .30 T. 1.. H. :5H9. 

AntudiUUm : ■ Reid. Hr St. Lnkf'n, Snnthrs>rl (1920), 30 
T. L. K. 733. 

2877. Screen lurmounted by candles - Whether 
permissible.J -CJlifto.n v. iiiiisuALE, No. 2900, 

^^878, Screen surmounted by rood loft -Whether 
permissible.) — St. John the BAi*nHT, Tihbkr- 
HILL (VI(;AR, BTC.) V, ST. JoilN TUB BAf*TIHT, 


2876. .] — chancel screen, to i Timubiuhix (Rbctvirh, etc.). No. anic. 
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Ecclesiastical Law. 


Sect. 1. — Divine service generally: Sub^seot. 4, B. 

(/), (g) d t (h). ] 

2879. .] — ^Paignton (Vicab) v. All 

HAVING iNTEiiEST, No. 28(52, an/c. 

2880. .] — ^All Saints, Westbuby 

(Vicar & Ouurcuwardbns), No. 2876, ante. 

2881. Rood beam — With crucifix & figures of 
Virgin & St. John — Whether permissible.] — S t. 
.7oiin the Baptist, Timbriihill (Vicar, etc.) v. 
St. .Town the Baptist, Timbbriiill (Rectohs, 
OTC.), No. 28(J1, ante. 

2882. .] — ^A rood with the ac- 

companying figures of the Virgin Mary & St. John 
erected on a beam surmounting the cliancel screen 
is not a lawful church ornament in churches of the 
diurch of England. 

The vicar & churchwardens of a parish church 
in tlie diocese of lx)ndon petitioned the ordinary 
to authorise by faculty the erection of a beam 
across the entrance to the cliancel of their parish 
church bearing tlio following inscription in Latin 
on its face, ** O ]x>rd Cod, l.<amb of God, Son of 
the Father, that takest away the sins of the world,’* 

& surmounted by, on a central cross, the figure of 
our Ix)rd, “ crowned & reigning on the tree,” & 
towards the ends of the beam on the one side the 
figure of the Virgin Mary & on the other side the 
figure of Ht. John ; the crucifix & the other 
figures to be carved in wood, the height of the 
crucifix to bo thirteen feet ten inches, & the 
two figures of the Virgin Mary 8t. John to be 
each three feet six inches high & to be raised 
above the level of the beam on brackets or pedes- 
tals : — Held: the fiurulty petitioned for must be ; 
refused, as the if)o(l beam surmounted as pi-oposed | 
by the crucifix A the accompanying figures of the 
Vii*gin Mary & St. .lohn was an illegal chui'ch j 
ornament forbidden in churches of the Ghurch i 
of England. — St. Paul, Bow (Common (Vicah & | 
OHUiioirwAiiDENS) V, St. Paul, Bow Gommon I 
(Inhabitants), [1 1)011 1 P. 245 ; 25 T. L. H. 425. 1 

Aum^alitm : — Reid, lie 8t. Luko*B, Southport (1020), 3G I 

T. L. Jl. 7:*3. 

2883. .] — The vicar & church- 

wardens of a parish chui'ch in the diocese of Bath 
& Wells petitioned the ordinary for a faculty for, 
amoi^st other alterations in the church, the 
orc^c'tion of a ciuved oaken beam across the chancel 
aivh to bi^ sunnounted by a crucifix & the figures 
of Ht. John the Virgin Mary, A& also for certain 
structural alterations so that one of the church 
btdls might be rung fi*om the interior of the church. 
It appeared in evidemee that no exceptional i 
services were held in the churcdi, but that onui- i 
ments of the minister other than surjiliccs were j 
worn by the ofiioiating clei’gy in the Gommunion | 
Service ; that the sacrament was I'eserved to take ; 
to the sick ; that there was a crucifix in the ve&try i 
^ also one in tlio church ; & that one of the j 
church bells was rung from the belfry or tower of j 
the church at certain moments in the C^ommunion . 
Service as a sonctus bell. It further appeared that ; 
the vicar of the parish intended that the proposed ; 
crucifix upon the rood beam with its attendant 
figures should be an aid to devotion a defence | 
against eiTonoous teacliing, & that the main ! 
object of the proposed altemtion in respect of 
one of the church bells was that the boll might be 
rung from the interior of the church during the , 
celeDration of the Holy (k)mmunion. 

The Ghanoellor of the diocese of Hath & W'ells 
refused in his discretion to grant a faculty for the : 
erection of a crucifix & its attendant figures upon 
the rood beam, being of opinion that the erection 
was not contemplated aunply ^ purely as a ' 


matter of decoration. He also refused to sanction 
by faculty the alterations proposed to enable one 
of the church bells to bo us^ from the interior 
of the^ church as a sanctus bell. The tolling 
or ringing of one of the church bells of a parish 
church during the consecration prayer in the 
Communion Service at the moment of the elevation 
of each, of the sacred elements as a sanctus bell is 
illegal. — S t. .Toiin the Evangelist, Cleveoon 
(Vicar & Guurghwaiidens) r. All having 
Intei^st, [190»] P. 6. 

AnnokUion: — Befd. Re St. Luke's, Southport (1920), 30 

T* La IL 733a 

2884. with Inscription— Whether per- 

mlssible.] — Sr. Paul, Bow Common (ViCAit & 
Churchwardens) v. St. Paul, Bow Common 
(Inhabitants), No. 2882, ante. 

2885. .] — ^The ct. granted a 

faculty for the removal from a rood beam of the 
inscription ” O Lord God, Lamb of God, Son of 
the Father, that takest away the sins of the World,” 
& when that was done authorising the retention 
of the figures of the Saviour, St. Mary, & St. 
John on the i*ood beam. — S t. Paul, Bow Common 
(1912), 28 T. L. K. 684. 

Annotation: — Reid. Itc St. Luke's, Southport (1920), 30 

T. L. K. 733. 

(fir) Crosses and Crucifixes. 

2886. Cross — Whether permissible.] — Liddell 
V. Westerton, No. 2762, ante. 

On Communion Table .] — See Nos. 2788, 

2797, ante. 

On Chancel Screen .] — See Nos. 2859, 2862, 

2871, ante. No. 2900, post. 

2887. Crucifix — Whether permissible.] — Re St. 
Mabk’s, Maryijsuone Road, St. Mark’s (Vicar) 
r. St. Mark’s (Parishioners), No. 2786, ante. 

2888. .] — An isolated crucifix, with- 

out incidents or adjuncts, is of itself unlawful os 
an ai*chitcctural decoration in or upon a church, 
'.rho petitioners applied for a faculty authorising 
the ei‘oction, as a decoration, on tiie outside soutli 
wall of a i)arish church, of a war shrine con- 
taining a figure of Christ on the Cross, with an 
inscription in memory of the men from the parish 
who lost theu* lives in the Gi*eat War ; — Held : 
the faculty must be refused, because an isolated 
crucifix, not associated with other figures so as to 
embody the scene of the cnicillxion ds form a 
group capable of ai'tistic treatment, was an 
unlawful decoration, & because it was an imago 
to which it was probable tliat superstitious regard 
or reverence might bo paid. — Re Tenuury Parish 
Church (1919), 36 T. L. R. 188. 

Annotation : — Retd. Re St. Luko’s, Southport (1920), 30 

T. L. U. 733. 

2889. .] — Re Ht. Luke’s, Southport 

(1920), 36 T. li. R. 733. 

2890. Ceremonial use.] — Elphin- 

STONE V. PuucHAs, No. 2751, ante. 

2891. What court will consider.] — 

Christ Church, Leeds, Case (1898), cited, [1901] 
P. 202. 

Annotation : — Refd. Rc St, Anselm, Pinner, [1901 J P. 202. 

2892. .] — (1) A crucifix is neither 

a lawful church ornament nor aif architectural 
decoration the retention of which in a church 
can bo authorised by faculty, ^ where a crucifix 
has been introduce<l into a pari^ church the 
ordinary has jurisdiction to direct its removal by 
the churchwaitlc'ns without proof that it is likely 
to have superstitious reverence paid to it. 

(2) A parisiuoner of a parish in the City of 
Ix>ndon wlioae name is on the rate-book as occu- 
pier of a room in the parish taken solely to enable 
him to bring a civil suit in the ct., has a sufficient 
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interest to promote a cause of faculty to obtain 
the removal of imlawful church ornaments out of 
the parish church of the parisli of which ho is a 
pari^oner. 

(3) The curate in cliai^c^ of a parisli in which ilie | 
incumbent was non-resident introduceil into the ! 
parish without lawful authority two crucifixes, ; 
one a movable crucifix of brass about eighteen I 
inches high placed on a Tabernacle for the Reserved ; 
Sacrament standing on the lictablo in the chancel ! 
of the church, & tlic other a crucifix three feet in 
height affixed to the north wall of the church by the 
side of & slightly above the level of the pulpit ; 
^ during his tenure of ofllcc, from about 1880 to 
1894, there were in the church, besides these 
crucifixes Tabernacle, a censer & the Stations 
of the Cross ; incense was used in the church, 
during the Communion Service the wine was mixed 
with water. Between 1804 & 1808 a succeeding 
curate, the crucifixes Tabernacle still n^maining 
in the chuitdi, introduced there a picture of the 
Virgin Mary, Ac the next year a shrine to the 
Virgin Mary called an “ Altar of Repose,” & a i 
statue of the Madonna A: C'hild ; Ac services W(4*o 
conduett'd in the church in which the crucifixes 
were used by the minister & members of the 
congrt*gutiun for sujierstit ions )>uri> 08 C 8 . Aftc^r- 
wards an application was made bv three x)ariHh- 
ionei’s for a faculty to authoriHe the removal of 
the crueiflx(?s out of the church, & the incuin- 


the erection of a crucifix if improper practices 
ore likely to ensue. — F ield v. Ombianney (1020), 
30 T. l u R. 005. 

AniMitiiion : — ReU. St. Liiko*H, Southport (1020), 3G 

T. li. It. 733. 

2804. By pulpU— Whether permissible.] — 

Davey V. lliNDE, No. 2708, ante. 

2895. .1 — Markham r. Shire- 

BROOK OvEusEEiis, No. 1115, an/s. 

2806. .1 — St. Maonits the 

Mautyu, 1.4>ni»on Butdor (1024), Timea^ Oct. 22. 

2807. Surmounted by canopy or crown — 

Whether permissible.] —Davey r. Hinde, No. 2003, 
post, 

2898. As war memorial shrine — Outside 

church— Whether permissible.] — S t, liUKB's, 
SouTiiPtiUT, No. 2880, ante, 

2890. .] — Ito Tenduky 

Paihsii Ciiukch, No. 2888, ante, 

On ehancel screen.] -See Nos. 2850, 2802, 

2871, ante. No. 2000, jwW. 

- On Reredos.]' - No. 2812, ante, 

(A) Stationa of the CrtMs, 

2000. Whether permissible.) -On the top A: in 

the centre <»f a wM-ecn, KtiH'fching iwroKs a chuiH‘h 
at tlu* entriwicc tf> the chatict4, wiis placed a flgiin^ 
of Our Saviour on the f ■msH, in full relief. At about 
j eigliii^en iiichc'H U>iig, facing th<s congi-egaiion. A 
row of canclles at dinf^inceH <»f about a fool, apail. 


bent & chui’chw'ardens appeared as opponent4^, 
^ prayed for a confirmatory faculty for the 
r#'t<*iition of tlio crucifixes. 

It appcareil that several post c.hnrcdiwardens 
A. many of the parishioners nod disapproved of, 
A: prot/cstol against the intrc»ductiou ret-ention 
of the crucifixes, that in 1808 anotluT curate 
in charge had been appointed, whilst there was 
no evidence that during the time he luul been the 
oflleiating minister the crucifixes hiul been used 
superstitiously. 

It further appealed that before the hearing of 
the suit the Tabernacle for the Reserved Sacra- 
ment had been rcmovcjd out of the church : ■ 
Held : the ct. must lefuse the prayer for a con- 
fiimatory facrulty, Ai issue a faculty diit^ctiiig A. 
authoiising the chui*chwardens as olliccjrs t)f tlie 
ordinary to remove the cioicifixea out of the chui'ch, 
because — first, they weitj either in ihemsc*lves 
illegal church ornaments or illegal airhiie<*iural 
decorations ; A:, W'condly, if not in themsf^ves 
illegal as church oimunenta or architectural 
decorations, they were — having rc^gard to th€^ fa^ ts 
that they were introduced into the churcJi for 
superstitious purposc^s, Ac were so ust^d for nearly 
bwenty years, Ac might bo so used again, Ac liad 
been a cause of ofTence to several churchwardens 
& parishioners, some of whom, though supporting 
a resolution of vestry against the petitioners, di<l 
not thereby express any opinion for their retention 
— articlciH A things the retention of which in the 
church it would bo an unwise exercise of the 
discretion of the ct. to authorise. 

(4) Setnble : a Tabernacle for the wjception of 
the Reserved Sacrament is not a lawful church 
ornament.— Kensit v, 8t. Ethelbukoa, Bisuops- 
GATfi Within (Rector), [1900] P. 80 ; 15 T. L. R. 
549. 

AnmotatUnu lo (!) & (3) FoDd. Davey v. llindc. HJOll 
P. 95. Itsld. Jtc St. AxMolm, IHnxicr. flOOl] P. *202: 
Davey v. HIndc, H903I P. 221 ; Be Ht. Luko’H. Southport 
(1920), 36 T. L, K. 733. As to (4) Bald. Davor r. Hindc, 
119011 P. 95; Gore-Booth r. Monchcf*U*r, Hp. (1920), 
89 L. J. K. B. 1123. 

2803 . .] — llierc is no legislation 

in force, either secular or ecclesiastical, which 
forbids crucifixes, but tlio ct. ought not to allow 


ran along the top of Uit‘ Hci*<‘en, A:, wen? continu4Hl 
up the central portion, which was ruJst^d, the last 
candles c<»iiiing close up to the cnicillx f>n either 
aide i‘ Held; in a jirocecMling under l*ublic 
VVoitihip Kegulation Act, 1871 (c. 85) (I). as it 
was not pitivc^l that tht* candles wcsr<^ iih<h 1 for 
other than lighting puriMises, th<»ir ]>oHition A& tJie 
manner in which tln‘y woro used, did not con- 
stitute a coiHjmonial observance*, Ac were not., 
tlmrofore, illegiil ; (2) tlwj figun*, bc*ing in dangcu* 
of becoming thcc objcc*t of supersUtioiis reverences 
must be removed fn»iii the cifisH. (3) Setnide : 
the* Ht‘t of del iri<*ai ions uHc*d in Roman Catholic 
churelies, A. eoiiimcmly called ” SUtiions of th«» 
(?roHs ic I*/iHHion,” are dc'etirations forldddcui 
bv Jaw in elnirches of tht^ Cliiirch of Kngland. 
(4) In cases under the Public Wor-shij) Uegiilatioii 
Act, 1874 (c. 85), wh4*fe questions of law At fiw^t 
Hvo involved, the et. will hear two coiinsi*! on cwli 
side, Ac one eounsid in i*eply. 

(5) It is unlawful for tlie minisD>r in tin* Chur(;h 
of Kngland Ut etinscatraU* or n^c<*iv«* the Sfwramerii 
when then* arc* l<;ss than three coinmiinicants 
biisides himsc-ll.- (Ji.hton v. Riiisiiale (1870), 
1 P. D. 310 ; 35 L. T. 432 ; 41 J. 1'. 70 ; tm appeal, 
tmb nom, iiiDSiMiJC v. CidirroN (1877), 2 l\ D. 
270, P. (J. 

AnwAaiums :- Ai* to (1 ) Consd. ^ 8* v 

P. 202 ; Jtr .St. Duke’n, H«>ulhr>ort (1920), 36 T. h. IL 7.33. 
Bcdd. ICead v. Lincoln, Hp., 11892] A. C. 644 ; Ht. John 
tho Huptint, Tlinbcrhlll (Vicar, etc.) r. Ht. John tlio 
IlaptlHt. TlfulKrhni rHectxirM. etc.), [I89.'il P. 71. ^ jtt 
(2) Dim. Hn(ch<*M V. KdwardH (1877). 2 P. D. 361. Ooioid. 
It. u. Dindon, Hp. (1889). 23 Q. H. J). 414 ; Ht. Jphn tho 
HaptiHt, TIriifx'pfail (Vicar, etc.) r. Ht. John the Haptint, 
TlihlKp/iUl (lUMstoni. cUi.). flHttsj P. 71 ; »t. John. Pendic- 
hurv (Vicar, etc.) v. Ht. John, Pcndichiiry (ParlHliioricrM), 
11895] P. 178 ; Ilamliain, HiilTolk (Itootop, etc.)e. HaiMhant, 
Hiiflolk (ParlHhloaoPB), (18961 P. 2.'#6 : Great Hardltnld 
(Vicur) i. All havlDir InUjPOHt. (1897J P. 185; Be Ht. 
Ma^'H. MarylelM>ne Hoad. Ht. 5fark*M (Vicar) v. Ht. Mark's 
(ParlMhlonern), 11898] P. 114 ; Anaeliii. Hnner. 

119011 P. 202. Alda. Platon (Vtor) v. All ha\luff 
lut(fr(«t, (19051 P. 111. Oonid. Markhani y. Hhlrebrook 
nverMoera. 1 1906] P. 239; Hr Tenhopy J'arifih Church 
<1919), 36 T. L. K. 1H8 ; Be Ht. LukcV, (1920), 


Ctiaiiicr) (1891). 61 L. J. Q. — - . , , -h 

Ht. Mattlihm, Hlchmond (CliapclvranlciiN) v. All 


»n, Hp. Sc Hi. PauPH (Dean Sc 
H. 62 ; Hlchmond (Vloar) Sr. 
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SecL 1 . — Divine service generally: Stib-sect. 4, B. 

ih), (i) , {jh ( fe ), (0, (m ) , in) (o).] 

havJnsr Interest, etc., 11897] P. 70 ; Re Christ Cliureb, 
Kaliiig, 11006] V. 289 ; Hi. John the Evanmllst, Clevedon 
(Vicar & Churchwardens) r. All having Interest, [1009] 
P. 6 ; St. i*aul. Bow Common (Vicar & Churchwardens) 
r. St. I*uul, Bow Common (Inhabitants), [lOOOJ P. 24ft ; 
St. Paul, Bow Common (1912), 28 T. B. IL 684 ; Re St. 
Paul’s, Carlisle, [1919] 1*. 134. As to (3) Conid. Re St. 
Mark’s, MaryJolwiio Boad, Ht. Mark’s (Vicar) v. St. 
Mark’s (Parishioners), [1898] P. 114 ; Markham v. Shire- 
brook Overseers, [1906] P. 239. Bm. Davey v. Uindo, 
11903] P. 221. GeneraUv, Mentd. Combo v. Edwards 
(1877), 2 P. 1). 354 ; Howard ». Bodlngtoii (1877), 2 P. D. 
203 ; Hiitison v. Tooth (1877), 2 P. D. 12ft ; Se^eant 
Jiulo (1879), 43 J. P. 220 ; Combo v. Do la Here (1881). 
6 J». D. 157; Hoywood v. Manchester, Bp. (1884), 1*/ 
q. B. D. 404 ; The Vera (>u* (No. 2) (1884), 9 1*. D. 96 ; 
T<ioth V. I’owor, [1891 J A. O. 284 ; Re. Robinson, Wright v. 
Tiigwoll, [1897] 1 Ch. 8ft; Kowke v. Beriu^on, [1914] 
2 Ch. 308 ; Ooro-Booth r. Manchester, Bp. (1920), 89 
L. J. K. B. 112.3. 

2901. .] — lie St. Mark’s, Maryt^bone 

Koad, St. Mauk’.s (Vicar) v, St. Mark’s (Pahish- 
lONKiiH), No. 27SB, a7ite, 

2902. .] — Davey v. Uinde, No. 2708, anie, 

2908. .] — T)ie opponontB in a cause of 

faculty inHiiluU'd in tlie (Vmsistory (H/. of Chichester 
for the purpose of obtaining a faculty for tlie 
removal from a i)ariHh chundi in the diocese of 
(Chichester of t:ertain ornaments & articles of 
church furnituwi objectfid to as illegal, aftt^r 
denying in thtar answer iliat tlu» promoter was a 
parishioner or w'sident inhabitant of the parish, 
& submitting that In*, had t-her«?fore no interest 
cognisable by t.hc^ ct., allcgc*d therein that before 
any dindsem or final dcdei mi nation of the suit the 
TMsho]) of Cliichf^stcr should bc' ilrat consulted & 
his eonscuit had, A- earnestly craved his jud^nemt 
in th(* pre^mises, A c^omplained A supplicated 
that the. bishop sliould exaininct A detonnine 
tiie cause in his own proper pi^rson. Tlie Chan- 
cellor <»f th(^ diocewi heard the cause sitting alone, 
the bisho]) not being presemt, A, petitioner having 
objected to the bishop being consult<*d, deter- 
mined it-, dc»liv<*ring judgment without consulting 
the bishop, holding that petitioner had a suflicient 
inteiest to promoUi the suit, A dealing with the 
merits of the case*. Subsequently, a writ of 
))]‘ohibition having issiuul pi*o]iibiting the (lian- 
ccdlor from pim-eeding with the cause until lie had 
consulted the Dishop A obtained his consimt to 
hear, decide A' determine the suit, the bishop 
nuthoriscHl th<* (Chancellor to hc^ar, decide A 
detenuim* the suit-. Theivupon a st'cond hearing 
of t he suit t-ook place b«'f4>re the (Chancidlor ; the 
])leadiiigs Hhnl A the* evidence taken on the former 
])roc(HH]ingH btdiig tit^nt(*d as Hied A taken anew, 
A additJonal oral (^videnc'e being given botli on the 
(luestion of inU'ivst A on tho merits ; the substance 
of the evidenci* cm the i|ucstic»ti of interest being 
t hat the parish church was a new parish chui’cli 
within a 8cq)arate ecclesiastical parish formed 
under New Parishes Act, 1850 (c. lOt); that 
letitioner at the date of his i>etition, A thonce- 
orth during tlie proccM«dings in the suit, was a 
weekiv tenant of a six -roomed house in this ecclesi- 
astical imrisii, five rooms in which he underlet, 
kc>eping in his own occupation one room int<o which 
ho occasionally went, but wliert* ho liad never 
slept ; that the house Imd been taken by him for 
the sole pttri>c>8o of giving him a locns standi to 
bring the suit ; A that he was entered in the rate- 
b€K>k the civil parish out of wdiich the c*ccUMsi- 
astical parish had been formed from bi^fore the 
commencement of the suit up to the time of the 
hearing, A liad |mid all rates due A payable by 
him during that iH^ricMl : — Held: (1) petitioner 
had a suflicient intoresi to entitle him to promote 
the suit-. 


Held, also, a faculty must issue authorising the 
promoter to remove from the parish church the 
following ornaments A articles of church furniture 
objected to as illegal ; (2) fourteen Stations of 
the Cross hangi^ on the walls of the church ; 
(3) three confessional boxes ; (4) all the crucifixes 
in the church with any canopy or crown over any 
of them ; (5) the tabernacle on or over the com- 
munion table in the chancel A the lamp burning 
before it ; (6) the tabernacle on or over the com- 
munion table in the side chapel used for the 
reservation of the sacrament A the light burning 
before it ; (7 ) two movable holy water stoups ; 

(8) the image of the Good Shepherd on a pcdcistal 
at the west end of the church, A the candles on 
eacli side of it A the lighted lamp in front of it ; 

(9) the image of the Virgin Mary on a pedestal 

against the chancel screen, A the candles on each 
side of it A the vases of flowers, A the lighted blue 
lamp in front of it A the curtain A canopy or 
crown or star over it ; (10) the images of the 

Sacred Heart A St. Joseph on either side of th(‘ 
communion table in the side chapel. — Davey t'. 
lliNDK, 11903] P. 221. 

Annotaiion : — As to (4) Held. Rc .St. I,uke*8, Soutliport 

(1920), 36 T. L. R. 733. 

2904. .] — Markham r. Shirehrook Ovku- 

SEETts, No. 111.5, anie. 

See, also. No. 2891, post. 

(i) linages. 

2905. General rule.J — St. John, Pendt.ebuuy 
(V icAU, etc.) V. St. John, Pendlebury (Pakish- 
K»NElis), No. 2845, ante. 

2006. .J — The task of the Ecclesiastical 

Judge when asked to sanction the inti'oduction 
of an image into a church is not the simple one* of 
applying an inflexible rule of exclusion, but lut has 
to consider wliether if he grants the faculty there 
is or is not, in the circumstances of the particular 
ease, a danger, A, if so, what degree of danger, of 
tlu> image being used for purposes condemned by 
the 22nd Article (Sir Lewis Dibdin). — St. Mao- 
NiTs THE Martyr, London Bridcje (1921), Times, 
Oct. 22. 

2907. Ceremonial use — Whether permissible.] — 

Ei.PiiiN.sTONk: V. PuRCHAS, No. 2751, ante. 

2908. The Good Shepherd — At west end of 
church — With candles & lamp — Whether per- 
missible.] — Davey v. Hinde, No. 2768, ante 

2909. .] — Davey v. Uinde, 

No. 2903, anie. 

2910. By chancel arch— As architectural 

decoration.]- Markham r. Suirebrook Over- 
seers, No. 111.%, ante. 

2911. The Sacred Heart — Beside communion 
table in side chapel — Whether permissible.] — Davey 
i\ Hinde, No. 2708, ante. 

2912. .] — Davey r. Hinde, No. 

, 2i)03, ante. 

I 2918. Our Saviour In act of blessing — Whether 
I permissible — Representation of historical event.] — 

! The vicar A churchwardens of a parish church 
i apidied for a faculty to authorise them to remove 
I the organ of the church from the east end of the 
! north aisle to another position in the church ; 

I to separate the end of the north aisle from which 
: the organ was so proposed to be removed by a 
j screen from the rest of the church ; to decorate 
; the portion of the church within the proposed 
screen in conformity with the d€»coration of the 
rest of the church. A, with that view, to place at 
the east end of the north aisle a flgure of Our 
Saviour rt^presented as standing A in the act of 
blessing, tlie flgure to be sculptured in stone in 
high relief, under life size, about flve feet high, A 
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mirrounded by a frame in which were to be repre* 
sentations of angels, & the whole to be supported 
on a single stone pedestal springing from the floor 
of the church. 

The application was not opposed, & a faculty 
was granted as prayed, the ordinary being of 
opinion that the idtc^ration of the jKisition of the 
organ would be an improvement for the parish, 
that the rest of the alterations wen* desirable A:- 
advantageous, & that tlie proposed ilgiin* iniglit 
be lawfully erec*ted as a n'pn'sentation of an 
historical event w't up for the purpost* of dec'oration 
only. — lie Christ (’Hriu ji, Kalino, flOOtiJ 280. 

2914. The Virgin Mary— Against chancel screen 
— With candles, flower & lamp — Whether per- 
missible.] — Davey r. IfiNHE, No. 2708, mile, 

2915. .j — D avey r. Hindk, 

No. 2903, ante, 

2916. The Virgin & Child Probability of venera- 
tion.!— St. Mahni’s the Mautyk. Ia»nim)N Huiimje 
(1921), TimeM, Oet. 22. 

2917. St. Joseph— Beside Communion Table in 
side chapel — Whether permissible.] I^avky r. 
IIINHE, No. 27tl8, ante, 

2918. - Davey r. 11 in he. No. 

2903. anfe. 

Images on chancel screen.; «sVr Sub>.soct. t. 11. 

( / ), mite. 

Images on reredos.^ See Noh. 18.7, 2839, 2812, 
ante, 

ij) Tublett of the, Ten ( 'omnia n ft nienh^ i,ord'H 
Prayer and ('reed. 

2919. Position At east end of nave. I.umjeij. 
r. \Ve.sterton, No. 2702, ante, 

2020. Each side of chancel screen - 

Whether sufficient. J.idhell r. Heal, No. 1127, 
ante. 

2921. - Removal to west end of church.! 

The ct-. granted a faculty for the removal of tlic* 
Ten t'oiimiandmf*nts from a reredos which was 
about to be placed at ti»c cast t‘nil ot a 
church, A: tiic ])lucing of tluaii in the wi^Ht (‘ud, it 
being impossible to pla<'c llu^iii at the east end 
witlioui removing certain nionnnii'ntH which were 
then? alit^ady. A: the west <'ml being tlH‘ placr 
wiiorc they could lx* most conveniently seen K 
n*ad.— S t. Dilic-s’s. (’iiiimm.kcjate (1901). 17 

T. li. It. 072. 

2922. Concealment- -By curtains -Whether per- 
missible.] — J(e St. Mauk'.h, Makyeehone Hoau, 
St. MAiiK*r4 (VicAit) r. St. Mark’s (1'akisiiioneus), 
No. 2780, ante, 

2923. By dossal- Whether permissible., 

St. ANimEw\s, llAVKRs'nx’K-UiEi., Njk 2781, antf . 

(/,') Holy Water Slonjts, 

2924. Whether permissible .j -- Davey r. JIinoe, 
No. 2708, ante, 

2925. Movable stoup. Davey r. Hinoe, 

No. 2903, ante, 

(/) ConfeJiHionat Hoxv-h, 

2926. Whether permissible.!— Davey r. Hinok, 
No. 2708, ante. 

2927. .J — Davey v, Hinhe, No. 29o:i, ante. 

(fw) Screen^, Choir Stulls^ and Side, Chapeh, 

2928. Screen — Whether permissible — Screen 
separating south transept from body of church.; - 
HRA»KOiti> V. Fry, No. 1784, ante. 

2929. Screens acroM aisles.. St. 

John* the llAKriirr, 'riMisKRiiiu. (Vh au, etc .) r. 
Sr. John ti£E Baptist, Timberiiiij. (Hector,m, : 
ETC.), No. 2861, aiifc. ^ 

J.— VOL. XIX. 


I 2930. Choir screen.] — Sr. John thb 

I Bai»tist, Tikberhiu. (Vicar, etc.) r. St. John 
I THE Baptist, Timiibiuhll (Rectors, etc.), No. 

! 280],<ir}/c. 

! Chanoel screen.]— Ncc Sub-sect. 4, B. (/ )f 

! ante. 

2931. Choir stalls — dc screen— Whether per- 
; mlsslble.] — S t. John the Baptist, Timukiuiill 
I (X'lCAK, ETC.) V. St. John the Bai*tist, Timbku- 
: mix (ltKinx>RS, etc.). No. 2801, ante. 

! 2932. Position of.] — llENHON Parish 

(■HURCH, No. 2872, ante. 

2933. — - Removal to make way for prooesilon 

of clergy.]- -St. Andrew’s, llAVEUSTt>cK-lliLL, No. 
i 2781, ante. 

2934. Side chapels — Whether permissible — 
Separated from body of church .] — Pc St. Paul’s, 
WiLWN PiAcic, No. 2820, ante. 

2935. .]— St. Andrews’s, IIavku- 

I STOCK-Iliix, No. 2781, ante. 

2936. Portion ot aisle.] — Faculty 

granU*d authorising tin* fitting up of a siiiafi 
tK)rtion of tlic nortli aisle of a 011111*011 wit h a Holy 
Tabu* A: prayer A: i*eading desks, such portion of tho 
aisle to be used os a side ehaiM*!.— St. Paui/s, 
HicENTf*oRD (1909), 25 T. L, R. 228. 

2937. .]- St. Mairjarkt’s Toxte’I’H Park, 

No. 2821, ante. 

Communion Table In.) — See Sub-seci. 1, B. 

(/i) iii., ante. 

in) l.iyhtH. 

On Communion Table.] -See Nos. 2702, 2812, 
2814, ante. 

On retable.]-- »SVf* Noh. 2812, 2817. ante. 

On chancel screen.] See No. 2900, ante. 

Before Images.] - See Nos. 2708, 2903, ante. 

Before tabernacle for reservation of sacrament.] - 
! Sec Nos. 2708, 2903, ante. 

Held each side of gospeller.] See No. 2812, ante. 

(o) Other Ornaments. 

293B. Paintings of the Apostles Isolated 
figures. j -(^)f'KE V. Tai.i.ents (1081), cit^xl in 
J-. It. I A. A K., at pp. 330, ,373. 

-OODld. IMiOIihHIh r. Ooyil ( I L. It. ll J*.(\ 

■i'.i't. Reid. i(r 8t. j.iiko'H, .sunihfMii't 'i*. L. it. 

7:1:1. 

2939 Organs Whether necessary or orna- 
mental., St. .IihinV, Margate ((^iurcii- 
I WARDENS) r. St. John’s, MARtiATE (Paiusjijoners), 
No. 1749, ante. 

2940. ' - Discretion of ordinary.] 'riic ordinary 

i.s to jndgf wlii'ihfr tho cin'tiniHlanrf^s ot the parish 
olTcr an to the «*r«‘i*tion of an organ ; Uio 

pariHh in U> decide on any expensi'H to b«* iti<’ijrrf*d. 
A faculty conliiining the en*etion of an organ binds 
the parish to notliing prospectively, Ac a (dause 
l>r<»viding againnl future exp(*us<rK falling on the 
parish neeil not Iw ins<*i*t4.*d.— Jay v. Werder 
( 1830), 3 JIag. Kee. i ; 102 K. It. 1001. 

Auryftittion Retd. L. C. ( r. DuiicUih, (ItfOlj P. 1. 

2941. Coloured coverings tor sacramental vessels 

•Whether permissible.] —A elcrgyman has no 

rigid, to make alterations in thfi ini<*rior of his 
church without a fai'ulty first being obtuiuod, or 
at leas/ the privaUj winctiuu of the bishop or arch- 
deiwon. t'oUiured coverings for sacramental 
vessids, a movable shelf or suptT altar. At glass 
jugs conUiining waU;r t4> be used at tiie adiuinmra- 
tion of the Ka4*ranient, will be ordeml to be re- 
inov<*<l. -Kvank I*. KiNfiSFDiiD (1800), 31 .T. P. 179. 

2942. Glass Jugs of water for sacrament-- 
Whether permissible.] — E vans r. Kinohfdud, No. 
2941, ante. 

See, also. Nos. 30, 2815, ante. 


u O 
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Sect, 3. — Holy Communion: Svib- aecU , 2 3.] 

(3) the doeijine that adoration is due to the 
consecrated elements is contrary to law, & has 
been coiidemricd (Martin v. Machonochic^ No. 2048, 
ante ) ; the ( 'hnrch of England has forbidden all 
acts of adoration to the sacrament, understanding 
by that the consecrated elements : she has been 
careful to exclude any act of adoration on the part 
<if the minister, at or after the consecration of the 
elcimimts, & to explain the posture of kneeling 
]»reHcribed by the Hubric ; A^iclc 28 lays down 
that “ th(^ Sacrament of the Ix>rd’s Supper was 
not by Christ’s oidinance reserved, carried about, 
lift<si up, or worshipped.’’ In Article 25 it is 
alTirmed that “ the Sacraments were not ordained 
by Clirist to be gazed upon, or to b<i canned about, 
but that we should duly use them.” 

(7) In the absence of a charge of any outward 
act of adoration, a general charge : — Held : in 
Iho circumstances, not sullicicnt to support a 
p(*nal proceeding. 

(8) The successive alterations He omissions in 
th(^ .llcK)k of (\>mmotk Prayer, by which words or 
j)assag4^H, inculcating particular doctrines, or 
assuming a belief in them, have been struck out, 
are c^videmee that ihe Church has ceased to allirtn 
thos<* doctrines ; but tluj elTect of sin^h changes, 
when they stand alotus is that it c^^ases to be 
unlawful to contriulict such doctriin^s, A not 
that it becomes utdawfid l4> maintain Ihem. 

(II) 'I'hoiigh it has lK»en the practice of the 
Arches (’t-., on the r<*Tiiissl >ri of arts. dirH*cled <»n 
ai>t>eal to b(^ refonned as ^o a paiiicnilar charg<*, 
for the jiidg4* hinis4‘lf t4) r<‘fonn the arts, by 
striking out' such parts of the arts, us lie c;once)v<‘s 
to be witJiin tlu^ original decrei* appealed from 
conlirmed, notwithstanding objectt.iuns made by 
t'lu» promoter of the caiis<s such practic(»s, os 
tending to crt*at4' <lelay, if not a miscarriage of 
justice, if the judge should erroneously strike out 
parts not affectcHl by t he Ordtu* in l\)unei], ought 
t/O be discontinued, A before an appeal fi*om any 
<h*i*.reo dir«*cting the rtdormaiion or ai*ts. is per- 
fe(d4'd, the at'lual ivformat.ion which npiwars 
to tht' judge be required shoidd be made by 
liim At appear on (lie ftu'c of the decit»e that the 
very passages dir4*ct<*d to b(» omittod may be 
brought under the judgment of the (’t. of A])peal. j 

(10) It is not' the part <»f tin* Pi. of Arches nor 
of the Judicial (Vmunith'e to usurp the functions ; 
of a synod or Council. ’J'heir duty is to ascoHain 
whetht'r statements an' m far ivpugnant to or j 
contrmllctory of the languagi^ of the arts. A: | 
formularies, construed in their plain meaning, I 
that they Bliouhl requin' judicial condtunnation. — , 
SllKPrARl) r. llKNNKTl' (SMtMlND ApPKAI.) (1871), i 
E. U. 4 P. i\ 371 ; 0 Moo. P. C\ C. N. S. 140 ; 
Pro. l^k'C. Jlep. 200; 41 L. J. Keel. 1 ; 20 L. T. 
023 ; 30 J. I*. 420 ; 20 W. K. 804 ; 17 K. H. 470, 
P. ; affg. (1870), K, 11. 3 A. A: K. 107. 

Jntwtrttiatuf : — OtntrtsHg, Mantd. It. r. London, Dp. ( 18 S 8 ). 

23 Q. 11. D. 414 ; U. r. Caiit<>rlmry, Arclibp., lliMC.'J 

2 K. 1). A03. 

2988. Number of communicants — At least three.] 
— ('UFTi>N r, II 1 D 8 DAI.K, No. 2000, ante. 

2089. Bread de wine — Pure wheaten bread — 
Whether wafers or wafer bread permissible.] — 

Hkbbrrt r. PuRi'iiAB, No. 30, ante, 

2990. .] — Kidsdaus r. Oufton, 

No. 1145, ante. 

2991. .] — Martin r. Mackono- 

ciUK (Skcmino Si-IT), No. 2815, unfe. 

2992. Wine mixed with water — Whether 

permissible.]— Martin r. Mackonoctuk, No, 2048, 
ante. 


1 2903. .] — Hebbert V, Purchas, 

No. 86, ante, 

2994. .] — Read v. Lincoln (Bp.), 

No. 1140, ante. 

See, ahto. No. 2041, ante. 

2995 , Substitution of water for wine — 

Whether permissible.] — ^Beddoe v. Hawkes 

(1888), 4 T. L. R. 315. 

Provision by parish.] — See Nob. 1038, 1039, 

ante. 

j Ornaments of the Communion Table.] — See 

j Sect. 1, sub-scct. 4, R. (6) ii., ante. 

\ Vestments.] — See Sect. 1, sub-scct. 4, C.,.anie. 

1 2996. Offertory — Disposal of.] — Maiwon v. 

j ITnmack, No. 441, ante. 


SuB-SEcrr. 2. — Rite8 and Ceremonies. 

2997. Position of minister — At north side or end 
of table — During service generally.] — Hebbert 
V. I’URCfTAS, No. 36, ante. 

2998. .] — Read v. Lincoln (Bp.), 

No. 1146, aide. 

2999. During consecration.] — IT ki*- 

BKRT V. PiTRciiAS, No. 36, ante. 

See, also. Nos. 2786, 2788, 2872, ante. 

3000. Whether facing south or east.] 

— IIebrkiit r. Purcjiias, No. 36, ante. 

3001. Communicants able to see 

bread broken. — Ukuhrut r. PriuiiAw, No. 36, 
ante. 

3002. .] — Ridsdalr v. 13.iFroN, 

No. 1145, ante. 

I 3003. .] — SiciUKANT V. Dale, 

No. 2065, ante. 

' 3004. & cup taken.] IIrurrkt 

I V. Ihnu.HAS, No. 36, ante. 

I 3006. .1 — Ridsdalr r. 

Clifton, No. 1115, ante. 

3006. .]—(!) It is unlawful 

for the minister to stand during the prayer of 
consecration in the Communion Service so tliat 
the manual acts of breaking the bread & taking t he 
cup into his hand are not visible to tlie people. 

(2) The making of the sign of the cross in 
mving the absolution Ac- in ^ving the benediction 
in the ( -ommuiiion Service is unlawful. — It rad r. 
Lincoln (Bp.), |1801] P. 9; 64 L. T. 140; 7 
T. L. R. 81 ; affd., [1802] A. C. 644, P. C. 
Annotations .*• — Ah (o (1) Reid. Hendon Parish <*lumdi (11)12), 
28 T. L. IL 438. Uenerally, Mentd. 8t. Paul, (Camden 
Square (1897), 14 T. L. II. 156 ; Assheton-Sinlth v Owen 
(1905), 94 L. T. 42 : Wlmhlodon (Vicar & Churchwardens) 
r. Eden, He St. Mark’s, Wimhledoii, 1190HJ P. 167 ; 
Fowko r. Ucrliiirtoii, 11914] 2 Ch. 308 ; Onrt^^Booth r. 
Manchester, Up., 11920] 2 K. U. 412; Commonwealth 
Shipping Hoprosentatlve r. Peninsular Ac OrieutaJ Branch 
Service, {1923] A. C. 191. 

3007. Reading the gospel — ^Lights held each side 
of gospeller — Whether permissible*!. — Sumner v. 
Wix, No. 2812, ante. 

8008. Attitude of minister — ** Standing before 
the table.’*] — Martin r. Mackonocuik, No. 2948, 
I ante, « 

3009. Kneeling during prayer of conse* 

I cration — Whether permissible.] — Martin v . 

! Mackonochie, No. 2048, ante. 

3010. What oonsUtutes kneeling.] — 

Martin v. Mackonochie, No. 2814, ante. 

3011. After consecration — <*A11 meekly 

kneeling.*’] — Martin v. Mackonochie, No. 2948, 
ante. 

8012. Obeisance during consecration — 

i Whether permissible.] — Martin r. Mackonochie, 
: No. 3017, post. 

3013. Singing the Agnus Del— 'Whether per- 
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Prayor Book ; & the term ** ornamc*ntfi is con- 
fined to those articles ; (9) though there may be 
aiticlcs not expressly mentioned in iiie rubric 
the use of which would not be restraitUMl, they must 
be articles which ore consistent A: subsidiary 
to, the services ; as an organ for singing, a credence 
tabic from which to take tlie sacrauienlal bread 
& wine, cushions, hassocks, etc. 

According to this rubric, the following practices 
are unlawful : (10) the elevation during or afU*!* 
the prayer of consecration of tlu‘ paten A: tmp ; 
(11) the using of incenst*. in the celebration oi the 
Holy (\>mmunion ; (12) the mixing of wat<‘r wit h 
the wine used in the administration of the Holy 
('ommunion. 

(13) SembU' : the words “ all meekly kne<‘ling " 
in the rubric following the prayer of consecration, 
ivfer to the celebrant, as w^ell iis to the iHiople. 

(11) The tt'rms “ i*ilc ” A: cer«unony “ as usimI 
in tile Prayer B<H)k an* terms of ecclesiastical A:* 
ritual art, i, are to Iw construed with reference U> 
their ust$ in the works of wriU‘rs on ritual, unless 
they receive a diffenMit iiu^aning fi*om a comparison 
of otlsM* passage's or pails in the Prayer licsik or 
statute' ill wliicli they aii‘ found. ’rh«‘i*e is a legal 
liistincl.ion IslwviMi a ritii A: a ceremony ; a rit^* 
consists in K<‘rvi<‘es exjnvssed in words ; a cert'iuony 
in gesturi's or acts preceding, accompanying or 
following the utterance of those words. - Martin 
r. MAf'KONociiiK (ISdH), L. K. 2 J’. (\ 305; 5 
M(sn P. i\ i\ N. S. 500 ; Hro. Kcc. Hep. 103 ; 3S 
L. J. Keel, 1 ; 10 K. T. .503 ; 33 .1. l\ 35; 17 
W. H. 187 ; 10 K. H. 003, P. P. ; vanfintj, S. t:. 
Huh worn. Martin r. MACKoNoriiiR, Flam an k r. 
SiMRsON, L. H. 2 A. At K. 110; HubHcinicnl lira- 
rrcdiny.’t^ sub uonu MARTIN r. MArKoNiK.'lllK (1800), 
L. It. 3 P. C. 52, 400, J\ i\ 

AmtittfUinuM : -.is tu (1) Conid. llelilHTt r. riiivhuft <1S71). 
Ji. IL I*. (*. : RUlHLiilc r. ( lifton (|.s77L 'i J*. J). ;;7fi. 

Reid. Martin r. Mae.koiKKlile (istttn. L. K. » P. :>'J ; 
ileywoixl t*. Marirlii'HtAT, Itii. (issi), 12 Q. Jt. ii. 1 01. 
Jx tu (2) B^d. Martin v. Muckoiidcliio (IHOOl li. K. .'1 1\ < 
/>2. .lx to CD Apld. KliihliiHtoiin r. PnretuiH (IS 70 ), 
Ji. It. 3 A. & PL liO. Reid. Shcpimnl r. Rennet t< (PUi'niiil 
AlMHMtl) (IS72). L. I{. t P. r. :{7I. .Is to (4) Cottsd. 
Sumner r. VVix DS70), L. It. A A. & K. .LS ; St. I'uul. 
Camden Square (1S!I7). 1 1 T. li. K. m.*), I jf». Reid. Martin 
r. MaokoiKM'tiio (IS60}. R- IL P> <*. •’*- : Kl|>hli«stone r. 
Purehaa (tK70>. h. It. It A. K. <>0 ; lleyaoud r. Man- 
elioHtcr, Rp. (JSSn. PJ Q. R. J>. -PD : iteud r. Lim oin, 
Rp., I1H92I A. C. 04 4; Don^ Rnoth r. Maiichfsti r, Rp.. 

1 1920 J 2 K. R. 412. Ah to (.>) Conid. Summ r r. \V'l\ 
(1S70), Jj. It. 3 A. ^ K. .>H ; St. Piiiil, CfLinden Square 
(1S97), 11 T. li. U. sr*, irilL Reid. V:iplimHtone r. i'ureliiih 
(IH70), L. It. 3 A. & K. ««; ClRtmi r. ItlilHdale (lh74), 

1 1*. 1). 31H: Itaail r. Lineoln, IRi.. ilH92J A. C. IDI. 
Ah to (0) Reid. Rnyd r. PhillpfittH (1S71), L. It. 4 A. K. 
297. .in to y7 ) Reid, KIphiiistone r. PorehaM (lS70j. 
L. Jt. 3 A, E. 00 ; Whln‘ r. RnWH.n (I87:D, L. R. 1 
.\. K. 207 ; KeuHit r. St. Eihellminoi, RlHliopsjfali* 
Within (K«H»tnr), (lOOOJ P. SO. As to (s)Reld. KIphlnxIoiM* 
r. Pureliaa rlS70), L. JL 3 A. K K. <i0 ; While r. Rownni 
(I>s73). L. U. 4 A. & E. 207 ; ClifUm r. Ithladale (|S7I). 

1 P. 1). 310 ; Keiixite. St. Etheihurga, Rlshdpxffate Within 
(Itef-Oir). 119U0J 1». HO; liavey r. Hiiide, 119031 i*. 221 ; 
St. Paul, Row Common (Vicar He ClnirehnanieiiM) r. 
Same (liihaidrantri), I1909J P. 21.'> ; (lon' ltooHi r. 
.ManchoHUr, Up.. il920J 2 K. R. 412. Ah to CM Reid. 
ElphiutfUmc r. IMrehan (1H70), L. It. 3 A. & K. «« ; St, 
l*aul. Row Coniiiioii (War Ac Chnndiwanleiis) r. .Same 
(inhabitants). I1909J P. 2t.'). Ah to (10) Reid. .Martin r. 
Mackonoehic (1H09). Ij. It. 3 1*. .'12 ; FlphiuHtoiie v. 

PurcluM (ls70). L. It. 3 A. A: K. 00 ; Sheppuril r. Reniietl 
(.Second Apiioal) (1872). L. U. 4 P. C. 371 ; Haywood r. 
Maiichmtcr. Rp. (1HH4). 12 Q. R. 1). 4U4. .lx to (11) 
Uore-Bfsit.h v. Manchenter, Rp.. 1 1920 J 2 K. R. 412. 
BMd. Elidilnstone v. Purchas (J870), Ij. it. 3 A. Ac K. 60. 
A9 to (12) Goaid, EiphiiiMtono r. PiircliaN (1870), L. It. 3 
A. A £. 66. Bald. Uubtiert v. Purebax (1871). L. JL 3 

P. C. 60A; Heywood r. MancbcMtcr. Hp. (JH84). 12 

Q. R. D. 404. Genr.raUUt Moiltd. A'x p. Edwanln (l.^73). 
29 f«. T. : Martin t*. Mackoiiorhie (Second Suit) ( IH74). 
L. H. 4 A. A: E. 279 : Parnell r. lUiughUm (1874), h. it. 6 . 
P. C. 46; Hudson r. Tmitb (I87:», 2 P. JJ. 12'* ; Marlin { 
r. Mackonoehic (1S79). 49 L. J. g. li. 9 ; it- r. Oxford. , 
Bp. (1879). 1 g. R. 1). 52.#; Martin r. Mar'komsdiie 
(18S2). 31 W. It. I ; .Marsliall r. (irulioiii. Rel) r. (Jrafiani. ' 
(1907) 2 K. R. 112. 
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2949. .] — liKBBKUT V. PUIlCliAS, No. 3fl, 

wide, 

2950. Tippets.) — Ew’UiNiiii'ONE v. Puiu^iiAS, No. 

i 2751, «M/f. 

1 2951. Stole.]— K lpilinstonk v, Puuciias, No. 

2751, fiwfc. 

2952. .)— Fombk t». Edwauds, No. 2957, 

post. 

2953. Dalmatic.] — K lphin.stone v. I*itr(^ha.s, No. 
2751, auft\ 

2954. Maniple.] —KuniiNsiHiNE r. Pprchas, No. 

2751, ante. 

I 2955. .] -Cdmre V. KnwARDs, No. 2957, 

! pus/. 

2956. Chasuble & alb.] -Herrekt r. I'crchah, 

: No. 3R, tfu/c. 

2057. - .] -The iiiciimhent of a jiarish eliurcli 

1 w'ns charged with wcjaring, when oflhnating in 
the rominunion Service, certain vcHiimmiH called 
iH'Hpectively a chasuble, alb, amice, maniple At 
stole. At the hearing of tin* suit charge 
' was provml, hut it >vas suhniitted t)n behalf of 
I deft', that' as th<' promot4M' had not provt'd the 
j “ Advi'idiseinents of Elizabeth,” ho had 

! failed t^) establish that the vi'stments witc* illegal ; 
j -Ih'Ul: the ct. was bound to follow tin* ruling 
i in Uidwliiiv v. ('lifUw^ No. 2990, aniv. At it w'as 
I unnecessary for the promoter to piovi^ the Adver- 
I lisements. — (*(imre v. PJdwards (1877), 2 P. IL 
I 351 ; 42 .1. I*. 109. 

I Jnm^n/nm; Reid. R. r. linndon. Rp. (1889), 23 i). R. IL 

2958. .|'-Hidsi>ale r. (’LirroN, No, 1 1 15, 

i antt\ 

I 2959. Tunlcle.j- llEiiRian' c. Ppir iiah, No. 39, 

(Ultc. 

2960. Amice, maniple & stole.) (Vimre r. 
Kiiwakrs, No. 29.57, ftnh\ 

2961. Cope In cathedral & collegiate churches.] 

llERREltT c. Purcrah, No. 39, nuh\ 

2962. Surplice 'Service other than Holy Com- 
munion.] liERRERT V, PritdlAS, No. 39, (tnli\ 

2983. Black gown when preaching.] A testa- 
trix hei|uivi(.|if(T 1,590 biwards the endowiiieni 
of a church, provided certain corHlitioris were 
carried out in ev<*ry particular, A under t his stipiila- 
tion alone was her exor. iqnpowered t/o pay it.. 
Oni* of the conditions called by Hu* b'statrix an 
‘* abiding itoiidit.ioti,” wii>^ " that the, Idack gown 
sliall b<; worn in tin* pulpit, iiiile.sH there sliatl be 
any alt'eratjon in the hiw rendering it illegal.” 
'rile fund being in cl>. in an action to luIrniniKter 
the c.stal4- of the testatrix : //c/d ; the c.oiidition 

was a continuing condition. S4i as txi entitle the 
in<‘uinbeiit of the ehurch to the income of tlie 
fund from itiiie t-o time so long as he performed the 
condition. It was not illegal for a c.|(*rgyman of 
the Church of England Ut wear a black gown in 
the pulpit wJjcn premrhing, the legality of the black 
gown in jn-eaching bidng Harictioried by the con- 
tinuous usage of ccntiiries, uncoriirolled by |H>sitive 
law or judicial decision, -/ic Horinhon, Wrioht 
V. TrowKi.L, 1 18971 1 Ch. K5 ; 99 E. J. (’h. 97 ; 79 
L. T. 95 ; 91 .1. F. 132 ; 45 W. U. JHl ; 13 T. it. 
72 ; 41 .Sol. .lo. 99. C. A. 

An-ruUttiuntH : 'R«td. Ur (.'liiireli I’.it nimiga 7'riiNt, Laurie n, 

A. li. .1901), 73 L. J. I h. 712 ; Ur UiiWiweii, Wrjglit o, 

Tug%«cdl, 11923) 2 Cb. 3.12. 

2964. Blrctta.j —H erbert v. IMdirhah, No. 
39, ante. 

2965. ■ -'.j 'It is unlawful for the clergyman 

to wear a hired ta while oniciaiitig in ciiurch, in 
enb-ring f4> perforin the communion fM»rvice, ^ on 
Jeuving the chuirli at its concluuion. It is unlaw- 
ful for the clc*i*gyuian Ui stand while breaking 
the bread ^ taking the cuii in his liand in hucIj a 

fi (; 2 
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Sect, 3. — Holy Conymurii^ : Sub- oecis . 2 3.] 

(3) the docUine that adoration is due to the 
consecrated elements is contrary to law, & has 
been condemned {Martin v. Machonochic^ No. 2048, 
UTtle ) ; the C'hnrch of England has forbidden all 
acts of adoration to the sacrament, understanding 
by that the consecrated elements : she has been 
careful to exclude any act of adoration on the part 
of the minister, at or after the consecration of the 
e](;m(mtH, ^ to explain the posture of kneeling 
prt‘Bcribed by the Hubric ; A^iclc 28 lays down 
that “ th(^ Hacramont of the Ixjrd’s Supper was 
not by Christas oidinance reserved, carried about, 
lifted up, or worshipped.’’ In Article 25 it is 
alTirrned that ** tlie Sacraments wore not ordained 
by Olirist to be gazed upon, or to b<i cari'ied about, 
but that we should duly use them.” 

(7) In the absence of a charge of any outward 
act of adoration, a general charge : — Held : in 
Ihe circumstances, not sulliciont to support a 
p(*nal proceeding. 

(8) The successive alterations & omissions in 
the licKik of (Common Prayer, by which words or 
Iiassagt^s, inculcating particular doctrines, or 
assuming a belief in them, have been struck out, 
art* (evidence that the Church has cf^ased to alVirm 
thos(* doctrines ; but- tluj elTeci of Hindi changes, 
when tliey stand alone, is that it. ceases to be 
unlawful to contriidtet- such doctrines, A not 
that it. beeomi'H unlawful to maintain them. 

(II) Though it has b<»en the ]iract.ici* of the 
Awdies Pt-., on the iiaiilssi iri of arts, diivcted on 
appeal to l)f^ refontnnl as .o a paHicular charge, 
for the judge hiniself 14) reform the arts, by 
striking out. such [laiis of the arts, us he ctonceives 
to be within tin* original decree* appealed from Jic 
confirmed, notwithstainling objocd.ions made by 
the promoter of ilie caiis<*« such pract-iciss, as 
tending to cr«*at4* delay, if not n miscarriage of 
justice, if ihe judge* should erroneously strike out 
parts not affeetod by t-lu* Order in t'ouiicil, ought 
t4) hv. discord intn‘d, A: befori* a-ii appeal fi*oin any 
di'cree directing tlie n*formation of arts, is per- 
fect4'd, the a4'tual ix*forniat-iou whieli ap}H*.ars 
t4» tin' judge U> be required should be made by 
him At appear cm the ftw-e of tin* decut*** that the 
very passages dir4‘et4*cl to lx* omittod may be 
bitiiight iiinlcr the judgment of t he (T. of A])pc*al. 

(10) It is not the part of tin* <’t. of Arches nor 
of tin* Judicial ('oinnutt4*e t4) usurp the funetions 
of a synod or CoumdI. Their duty is to asoei’t-ain 
wlndln'i* Btatenn*nis arc* so far ivpugnant to or 
contrmllctory of the language* of tln^ arts, & 
formularies, cronstrued in their plain meaning, 
that they bIiouIcI require* judicial condemnation. — 
SllKlTARl) r. liKNNKTl' (SMCt)NU ApPKAI.) (1871), 
E. U. 4 P. i\ 371 ; 0 Moo. P. (\ (\ N. S. 141) ; 
Pro. hkc. Pep. 201); 41 L. J. Keel. 1 ; 20 L. T. 
1)23 ; 30 J. P. 420 ; 20 W. K. 804 ; 17 K. H. 470, 
P. ; ajffj. (1870), E. P. 3 A. & K. 107. 

Antwialimm : — Otturtitly, Mantd. R. r. Loinlon, Dp. (18S8). 

23 Q. 11. D. 414 ; It. r. CanU>rlmry. Arclibp., lllMijj 

2 K. 11. 303. 

2088. Number of oommunlcants — At least three.] 

— PUFTON V, PID8DA1.E, No. 2000, ante, 

2089. Bread dc wine — Pure wheaten bread — 
Whether wafers or wafer bread permissible.] — 

Hkbbkrt V, Pimc'iiAS, No. 30, ante, 

2000. .] — PlllBDALJS r. CUFTON, 

No. 1145, ante, 

2001. .] — Martin r. Mackono- 

CHIK (Sfchind 8i-it), No. 2815, ante, 

2002. Wine mixed with water — Whether 

permissible.] — Martin r. MAt KoNOciiiK, No. 2048 , 
ante. 


2003. 


No. 36, ante. 

2004. 


-.] — HeBBERT V. PURCHAS, 
-.] — Head v. Lincoln (Bp.), 


No. 1140, ante. 

See, alHOy No. 2941, arUe. 

2995. Substitution of water for wine — 

Whether permissible.] — ^B kddoe v. Hawkss 
(1888), 4 T. L. R. 315. 

Provision by parish.] — See Nos. 1038, 1039, 

anie. 

Ornaments of the Communion Table.] — Sec 

Sect. 1, sub-BCct. 4, P. (6) ii., ante. 

Vestments.] — See Sect. 1, sub-soct. 4, C.,^anic. 
2006. Offertory — Disposal of.] — Markon v. 
ITnmack, No. 441, mUe. 


SuB-SEcrr. 2 . — Pites and Ceremonies. 

2097. Position of minister — At north side or end 
of table — During service generally.] — Hebbert 
r. PiTRciTAS, No. 30, ante. 

2998. .] — Pead V. Lincoln (Bi'.), 

No. 1140, anie. 

2009. 


During consecration.] — H jor- 

BERT r. PiTKc liAS, No. 30, ante. 

See, also, Nos. 2780, 2788, 2872, anie. 

3000. Whether facing south or east.] 

— IIerrkrt r. I*URciiAS, No. 30, ante. 

3001 . Communicants able to see 

bread broken. — Ueurkut v. Priu’HA«, No. 30, 
ante. 

3002. .] — Pidkdale v. (.Clifton, 


No. 1145, autr, 

3003. 


-SlClUKANT V. 


Dale, 

No. 2005, ante, 

3004. & cup taken.] llEimKRT 

r. PimojiAS, No. 30, anie. 

3006. .1 — PiDSDALE r. 

Clifton, No. 1115, ante. 

3006. •]“^(1) It irt unlawful 

for ihe minister to stand during the prayer of 
consecration in the Communion Service so that 
t he manual acts of breaking the bread dc taking tlie 
cup into his hand are not visible to tlie people. 

(2) The making of the sig^n of the cross in 
giving the absolution &- in ^ving the benediction 
in the ( -oinmunion Service is unlawful. — Pead v. 
Lincoln (Bp.), |1801] P. 9; 04 L. T. 149; 7 
T. L. P. 81 ; affd., [1892] A. C. 044, P. V. 
Annoiaiiuns .-—As to (1) Befd. Hoiidou Parish <2iuroii (11»12), 
28 T. Ii. IL 438. Utnerally, Mentd. 8t. Paul, C^omdeii 
Square* 0897), 14 T. L. K. 156 ; Assheton-Smith v Oweu 
(1905), 94 L. T. 42 ; Wimbledon (Vicar & Cliurchwardciiti) 
r. Kdoii, He St. Murk'H, Wimoledon, [1908] P. 167 ; 
Fowko V. Ucriiiidoii. 11914] 2 Ch. 308 ; Gorc^^Booth r. 
Manchester, Bp., 11920) 2 K. B. 412; Conimcmwealth 
Shlppiux KoprosentatiTe r. Ponlxiflular OrioutaJ Branch 
Service, [1923] A. C. 191. 

3007. Reading the gospel — ^Lights held each side 
of gospeller — Whether permissible.!. — Sumner v. 
Wix, No. 2812, ante. 

3008. Attitude of minister — Standing before 

the table.*’] — Martin r. Mackonocuik, No. 2948, 
ante. « 

3000. Kneeling during prayer of conse- 

cration — Whether permlsslbie.] — Martin v. 
Mackonochie, No. 2948, anie . 

3010. What constitutes kneeling.] — 

Martin v. Mackonochie, No. 2814, ante , 

3011. After consecration — ** All meekly 

kneeling.**] — Martin v. Mackonochie, No. 2948, 
anie . 

3012. Obeisance during eonseeration — 

Whether permissible.] — Martin r. Mackonochie, 
No. 3017, poet. 

3013. Singing the Agnus Del— Whether per- 
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mlssIbleJ — Martin v. MAckonochib (Second 
Suit), No. 2815, ante* 

8014. .] -Head t?. Lincoln (Bp.), 

No. 1146, ante. 

3015. Ringing Sanctus bell — Whether per- 
missible.] — St. John the Evangelist, Clevedon 
(Vicar & Churchwardens) v. Aij. having 
Interest, No. 2883, ante. 

See, also. No. 1115, ante. 

Ceremonial mixing of wine with water .] — Sec 

Nos. 0, 2048, ante. 

3016. Elevation of the elements— Whether 
permisslble.J — Martin r. Mackonocihe, No. 2918 , 
ante. 

8017. Elevation of wafer without 

paten.] — Motion against ivsp., the perpetual 
curate of the parish of A., ilolborn, for dis- 
obt^dience to a monition founded upon an OihI. 
in C'Ouncil, M'hich ordered him, amongst other 
tilings, to abstain for the future “ fifim the eleva- 
tion of the cup & paten, during the administration 
of the IJoIy (^ommiinion, & from kneeling & 
prostrating liiinsc'lf befon^ the const^enited »‘le- 
ments during the prayer of (’.onsecration ; ” in 
that lie knowingly habitually sanctioned Uk* 
elevation of the cup & paten above the ht^id of 
the ofTlciating clerg>’Tnan in the prayer of consid- 
eration, ^5 knowingly ^ habitually sanctiom‘d 
kneeling & prostration during the prayer of 
consideration. It ap])cared tliat the o^ inary 
coiim? pursued in the administration of the Holy 
(\»tmuunion in resp.’s chuiH;h was for the otliciating 
clergyman, on ridoching t.lit» words of iastitutioii 
in the prayer of consideration, to dwip his voict* so 
as to be nearly inaudible ; that he then elevated’, 
not the ))at(m, but a laigii waf<T brc‘iul, tfc ritplaeitig 
it upon tlie ( 'ommuuion Table, bowed his head down 
L>w'ards the table, ^ remained some seconds in 
that position ; that he then elevated the cup so 
that the rim w’oh some inches above his head, Ai 
rcdplacing it on the table bowed as bc*fore, aft^dr 
which the administration of t.h(d elements com- 
menced : (1) such elevation of the W'afer 

was equiv'alent to an elevation of the patirn, the 
elevation which is unlawful being that «jf the 
considcrated brtdod itsidlf, Ac not the paten in whiidi 
it is placed ; (2) the bowing of the hoail in the* 
manner described as the prayer of consecration, 
though without bending t lie knee, was a prostration 
before l-be consecrated^ elements, wheivof the 
sanctioning was a disobedience of the monition, 
& the Ord. in Council for such <1 isobed ience to i 
the monition. 

Besp. was ordei^ed to bo suspendeil from the 
discha^c of all chuical duties /c otlices Ac the 
execution thereof, for the space of three calendar 
months. i 

Semble : as art. 28 of the Articles of Keligion i 
prohibits all elevation of the elements, by declaring, ! 
that “ The Sacrament of the Ix)rd's Supper was , 
not by Christ’s Ordinance reserved, carried about, j 
lifted up, or worshipped ; ” it is not necessary U} 
article Ac describe a particular idevation during 
the piayer of consecration, but sudlcient to statt; 
Ac prove that such elevation occurrrid during the 
administration of the Holy Ckimmunlon. — Martin 
r. Mackonocihe (1870), L. U. 3 P. C. 409 ; 7 
Moo. P. C. C. N. S. 239 ; 40 li. J. Eccl. 1 ; 24 
1- T. 204 ; 3.i J. P. 421 ; 19 W. It. 545 ; 17 E. H. 
91, I*. C. ; precious proceedinas (1868), L. It. 2 
P. C. 365, P. C. ; (1869), L. H. ,3 P. (\ 52, P. O. 
AniMUUiunM : — GtntraUy^ Mratd. MackoiutcIilD r. Ponjcanoo . 

(1881), 6 App. Caa. 424; Heywoed r. Manchehtcr, Hp. ! 

(1884), 63 L. J. Q. B. 19S. 

3018. At any time during admlnfstra- - 

tlon.J— Martin r. Mackonochik, No. 3017, ante. 


3019. Washing laored vessels at end ol service — 
ds drinking water — Whether permissible.] — Bead 
V. Lincoln (Bp.), No. 1146, ante. 

Reservation of the Sacrament.] — SecNos.liilf 
I 2883, 2974, 2976, ante. 

8020. Making sign of cross — At absolution.] — 

Bead i?. Lincoln (Bp.), No. 3006, ante, 

3021. At benediction.] —Bead t». IjINCOLN 

(Bp.), No. 3006, ante. 


Sru-siCi^. 3 . — Befusal to Administicb. 

3022. Cause of actlon.l — Henley v. Burstow 
(1666), 1 Keb. 947 ; 83 E. B. 1335. 

3023. Right of minister to refuse — ^To notorious 
evil liver ” - What constitutes.]— .Jenkins v. Cook, 
No. 1047, ante. 

3024. Marriage with deceased wife’s 

sister — After Deceased Wife’s Sister’s Marriage 
Act, 1907 (c. 47.)] — liay mombers of tlic (Uiiirch of 
England wlio have boon ba])ti8od &. conllrmtul & 
between whom a iruirriage logalisiHl by the above 
Act has been solemnisial ai ‘0 not- (‘itlior by mujon 
of such maniage or by their aflerwardH living 
together i\» huHbaiid Ac wife, o[)en Ac iiotoriouH 
evil livers witliin the rubric in the (Jommunion 
Service, Ac neither the solemnisation of their 
marriage nor their suhseiiuent cohabitation jiisti- 
ilcs the incumbent of the parish in which the 
parties reside in repelling them from the sacrament 
of ih(j 1 word’s Supper. 

A domicUed Englisliman who had gone through 
the form of marriage with his dec(»as(id wife’s 
sisBu*, a domiciled Englishwoman, in a Pnishy- 
t^Tian church in Canada, after the passing of 
the (Udonial Marriages (Di^eeosed Wifii’s Histei*) 
Act, 1906, but befoii! the above Act Jia<l come 
iut<i force, Ac after the marriage had returned tf) 
reside in England applied, aftiir the coming into 
foi*ce of the hist-mentioned A(;t, to the incumbent 
of th<» parish in which he was residing together 
with his wif(!, that, they being both members of 
the C'hiirch of England, «V: having been baptised 
Ac conOrmf'd, should be admitted to the H(u;rament 
of the Holy (’ommutuun. Thi* incumbent repelled 
the applicant Ac his wife from the Holy (’ommimiou, 
Ac on tlieir promotion a itriminal suit by letUii’s of 
request was thereujion iristituUMl against the 
incumhent : - Ilefd : tJie promo(/iM‘s had Issm 
illegally repelled from the Holy (Communion, ^5 
the. irii'inubeiit must be iidmoiiished for having 
so rep(4]ed them Ac must> r(4rain fi'om siniilar acts 
in Ihe future. -Banihtku v, Tiiomphon, [1908] 
P. 362 ; 21 T. L. B. Sll. 

3026. .1 -St*f;t. 1 of the 

above Act validates a marriage between a man 
Ac his deeeuseil wife’s sister for all jiiirposcs, 
whether the marriage is contriicted within or 
without the realm, Ac whtithor before or aft#T the 
dat<; of the passing of the Act, The immunity 
grant«‘d by the llrst pitiviso to the sect, to any 
clergyman of the (church of England from any 
suit, penalty, or censure, whether civil or ecclesi- 
astical, for anything done or onLitt<;d to Iss done 
by liim in the performance of the duties of his 
olTlce, to which suil-, penalty, or censure lie would 
not have been liable if the Act had not been 
passed, is limit<;d to the Kubject-mattf^ of the 
enacting clause relaU's Uj uiatL^rs coun<»etod 
w*jth the solemnisation of the marriage. Hlnco 
the passing of the Act nuirriage with a deceiisod 
wife’s sist4»r is not a lawful cause within 1 Edw. 6, 
c. 1,8. 8, for ref Hilling the parties tii the marriage 
from Holy (Jomm union. Whewi, therefore, the 
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Sect. 3. — Holy Communion: Sub-aects. 1, 2 <ftr 3.] 

((() tlio doctrine that adoration is due to the 
consecrated elements is contrary to law, & has 
been condemned {Marlin v. Machonochict No. 2048, 
ante) ; the Ohurch of England has forbidden all 
acts of adoration to the sacrament, understanding 
by that the consecrated elements : she has been 
carcdul to exclude any act of adoration on the part 
of tlic minister, at or after the consecration of the 
elements, & to explain the posture of kneeling 
jjreHcribcid by the Hubric ; Article 28 lays down 
that “ the Sacrament of the I^ord’s Supper was 
not by Christ’s ordinance Kjscrved, carried about, 
liftiid up, or worshipped.” In Article 25 it is 
alliruud that ” tln^ Sacraments were not ordained 


2998. •] — IIebbebt v. Purchas, 

No. 86, an/c. 

2094. .] — Read v. Lincoln (Bp.), 

No. 1146, ante. 

See^ also. No. 2041, ante. 

2095. Substitution of water for wine — 

Whether permissible.] — ^Beddoe v. Hawkes 

(1888), 4 T. L. R. 315. 

Provision by parish.] — See Nos. 1038, 1039, 

ante. 

Ornaments of the Communion Table.] — Sec 

Sect. 1, sub-sect. 4, H. {b) ii., ante. 

Vestments.] — Sec Sect. 1, sub-sect. 4, 0.,.anir. 
2996. Offertory — Disposal of.] — Maiw^on v. 
Unmack, No. 441, ante. 


by CJhrist to be ga'/ed upon, or to be carried about, 
but that we should duly use them.” 

(7) In the absence of a charge of any outward 
act of adoration, a general charge : — Held : in 
the circumstances, not sufficient to support a 
IM»nal proceeding. 

(S) The HucceHsive alterations & omissions in 
tliii BrK>k of (Vimrnon Ih'ayer, by whieli words or 
passagi^H, inculcating pairiicular doctrines, or 
asHuniing a belief in them, haves been struck out, 
are cvi(l(»nc(s that the C'/hurch has c<»ased to affirm 
thc»Ke doctrines ; but- tlu* effect, of siicli changes, 
when they stand alone, is that it. ceiis<*s to be 
unlawful to contradict such doctrines, A not. 
tha1> it lKHU)m<‘s unlawful to maintain them. 

(ti) Though it. has b<*cn the practice of the; 
Ai*t;hes f»n tht‘ reinissir ri of arts. dirf*cted on ' 
app<^al to be reformed ns to a particular charge, j 
fur the judge himself t4) ref(»nu the aris. by j 
striking out- such iiarts of the* ails, ns In'! (*onoeives 
to In* within ilut original decr<‘e appealed fnan ^ \ 
conliimed, notwithst^inding ohjeedioris made by j 
the promotor of the cause, such luacticcs, as 
tending to rrt*at4' delay, if not a miscarriage* of | 
justiese*, if t-fie judge* shouJel e‘ri*e»iie<nisly strike out I 
paHs not affe*cUHl hy t he* Ord<»r in (Vuincil, ought I 
t4» be disconlirLUe'd, be*f<jn* an appeal fre.>m any i 
el<*eu‘t*c elire*c*4.itig the* n'fornmt ion of arts, is per- 
fectenl, the actual ivforinat-ion which a])))oai'8 I 
t4> the* judge) t4» be ri*quirt*d should be maele by I 
him it ap]aNU' on the face of the* deci'oe that the j 
very passages eliiveted to be* omitteel may be j 
bmught. iiiieler the* judgment of the (^.. of App(*al. • 

(10) It is not the part. e»f the (M. e>f Arehe»s nor | 
of the* .ludicial ( V>ii)mitt4*e to usurp the fune*.tions | 
e»f a syiieKl or e^nmcil. Their eluty is to ascertain i 
whether 8iaU*me*nts an* so far ivpugnant to or j 
eremtradictory of the language* of the arts. A ! 
formidarioH, construeel in their plain meaning, I 
that, they sliould reejuire jiulicinl condemnation. — I 
SiiEPPAUD V. BENNrrrr (Second Appeal) (1871), ; 
L. R. 4 r, V. 371 ; 0 Moo. P. V. i\ N. S. 149 ; 
Bro. Ecc. Rep. 209 ; 41 L. J. Keel. 1 ; 26 L. T. 
923 ; 36 J. P. 420 ; 20 W. R. SOI ; 17 E. R. 470, 
P. C . ; affg. (1870), L. R. 3 A. & K. 167. 

AnmilntUma ,*—iJrnrralty, Menid. It. r. Luiiclon, Bp. (1888), 
g. B. D. 414: K. r. C*unU*iiiiir>'. Arvhhp., 111102] 

2 K. II. 6u:i. 


— Ridsdau*: r. 


SuB-KE(T. 2 . — Rites and Ceremonies. 

2997. Position of minister — At north side or end 
of table — ^During service generally.] — Hebbert 
V. Purchas, No. 36, ante. 

2998. .] — Read v. Lincoln (Bp.), 

No. 1146, ante. 

2999. During consecration.] — TTeb- 

BKKT 1 ’. PiTiiciiAH, No. 36, atUe. 

See. alitOt Nos. 2786, 2788, 2872, ante. 

3000. Whether lacing south or east.] 

—Hebbert r. Puiktias, No. 36, ante. 

3001. Communicants able to see 

bread broken. — IIebbeht v. PrRe'iiA.s. No. 36, 
ante. 

3002. •] — Ridhdalk v. CJlifton, 

No. 1145, ante. 

3003. .] — Seiueant v. Hale, 

No. 2965, ante. 

3004. & cup taken.] — Uehukrt 

r. PimcJiiAH, No. 36, ante. 

3005. — ■ — .J — Ridsdaij*: r. 

(’WETON, No. 1145, <ia/c. 

3006. •]-7(1) It is unlawful 

for the minister to stand during the prayer of 
consideration in the Communion Service so that 
the manual acts of bi'eaking the bread ^ taking t he 
cup into liis hand are not visible to the people. 

(2) The making of the sign of the cioss in 
giving the absolution A in giving the benediction 
in the Communion Service is unlawful. — Head v. 
Lincoln (Bp,), (1891J P. 9; 64 L. T. 149; 7 
T. L. R. 81 ; affd.. [1892] A. C. 644, P. V. 
AnmdiUioM : — As to (1) Befd. Uoudun Pariah <-hiin4i (1912), 
*28 T. L. IL 438. Ocneridly. Mentd. St. i'aul, Coindeii 
Square (1897;, 14 T. L. R. 16G ; Asaheton -Smith v Owcu 
(190f>), 94 L. T. 42 ; Wimbledon (Vicar & ChimdiwardeiiH) 
r. Eden, Jie St. Mark’s, Wimbledon, 11998} P. 107 ; 
Fowko V. Boringtoii, [1914] 2 (^h. 308 ; Onre-Booth r. 
Manchester, Bp., [1920] 2 K. B. 412 ; Couunonwoalth 
Shippinjr RcprcHontativc r. Pciiiuaular & Oriental Branch 
Service, [1923] A. O. 191. 

3007. Reading the gospel — ^Lights held each side 
of gospeller — Vvhether permissible.]^ — Sumner v. 
Wix, No. 2812, ante. 

8008. Attitude of minister — ** Standing before 
the table.’*] — Martin r. Mackonoc’Hie, No. 2948, 


2988. Number of communicants — At least three.] 
— CiaPTON V. RiDSDAlJfi, No. 2900, ante. 

2989. Bread A wine — Pure wheaten bread — 
Whether wafers or wafer bread permissible.] — 

Herbert v. Purchas, No. 36, ante. 

2990. .] — Ridsdale v. Clifton, 

No. 1145, ante. 

2091. ,] — Martin r. Mackono- 

oiiiE (Second Suit), No. 2815, ante, 

2992. Wine mixed with water — Whether 

permissible.]— Martin t*. Ma('Konoc*iiik, No. 2948, 
ante. 


ante. ♦ 

3009. Kneeling during prayer of conse* 

I cration — Whether permissible.] — Martin v. 

* Mackonochie, No. 2948, ante. 

3010. What constitutes kneeling.] — 

Martin t*. Mackonochie, No. 2814, ante. 

3011. After oon^eratlon — All meekly 

kneeling.”] — Martin v. Mackonochie, No. 2948, 
anie. 

8012. Obeisance during consecration — 

Whether permissible.] — Martin t*. Mackonochie, 
No. 3017, poai. 

3018. Singing the Agnus Del— Whether per* 
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iiilsslMe.j — ^M abtin v. MAckonochib (Second 
Suit), No. 2815, aftie. 

8014. ’Kbad V. Lin(x>ln (Bp.), 

No. 1146, ante. 

3015. ftlngliig Sanotus bell — Whether per- 
mlBslble.] — St. John the Evangelist, Olevedon 
(Vicar & Churchwardens) v. All having 
Interest, No. 2883, ante. 

See, also. No. 1 1 16, ante. 

Ceremonial mixing of wine with water.] — See 
Nob. G, 2948, ante. 


8019. Washing saored vessels at end of service — 
dc drinking water — Whether permissible.] — Bead 
V. 1.JINCOLN (Bp.), No. 114G, ante. 

Reservation of the Sacrament.] — <8<?cNos. IHT, 
2883, 2974, 2975, ante. 

8020. Making sign of cross — ^At absolution.] — 

Bead v. Lincoln (Bp.), No. 3000, ante. 

3021. At benediction.] — Bead v . IjINCOLN 

(Bp.), No. 3000, ante. 


3016. Elevation of the elements — Whether 
permissible.] — Martin r. Mackonochik, No. 2918, 
ante. 

3017. Elevation of wafer without 

paten.] — Motion against ivsp., the perpetual 
curate of the parish of A., ]lnll)om, for dis- 
obedience to a monition founded upon an Ord. 
in Council, which onlered him, amongst otluT 
things, to abstain for tlie future “ from the eleva- 
tion of the cup & paten, during the administration 
of the Holy (,’ommunion, A- fi-om kneeling & 
prostrating himself befoi'e the coiUk;crated ele- 
inents during the prayer of constMiration : ” in 
that he knowingly A habitually tHUictioned the 
elevation of the cup A paten above the head of 
the odicinting cle^yman in the prayer of coiis(»- 
cration, A knowingly A habitually sanctioned 
kneeling A prostration during the prayer of 
consc^cration. It appeared that tlie ordinary 
course pursued in the administration of the Holy 
(V)mmunion in resp.*.s church was for the ofliciuiing 
i^lergyman, on i^*;iching tiic words of institution 
in the prayer of consecration, to drop his voices so 
as to be nearly itumdiblo ; that he then (elevated,' 
not the ])alcn, but a large waftT breml, A re])la(Mng 
it. upon tlicH 'ommimion Table, laiwed bis )u>ad down 
towards the tabic, A rranained some seconds in 
tliat position ; that lie then elevated the cufi so 
that the rim was some inches above liis heml, A 
^'placing it on tin* table* bowed as before, after 
which tTio administration of tlie elements com- 
menced : — Held: (1) such elevation f.»f the waf<*r 
was equivalent to an eli^vatiou of iht* paten, tJie 
elevation winch is unlawful being that of the 
consecrated bivatl itsc»lf, A not the pattn in wliicli 
it is lilaeed ; (2) the bowing of the licwul in the 
manner desirribed os the* prayer of conwHiratitiri, 
though without bending the knc*<.s was a jirostration 
before the consecrated t?lcmcnts, wher<fof tJie 
sanctioning was a diKi>hedb*iicc of Hit; monition, 
A the Onl. in (Council for such disobeditme*! to 
the monition. 

B<3sp. was ordered to be suspended from tls* 
discbaiVL* of all clerical duties A oHices A tlie 
execution thereof, for the space of thrc‘e calendai* 
months. 

Semble : as art. 28 of the Articles of Uidigion 
prohibits all elevation of the elements, by declaring, ' 
that “ The Sacrament of the Jxjrd’s Supper was 
not by Christ’s Ordinance reser\'cd, carri^ about, : 
lifted up, or worshipped ; ” it is not necessary t<» 
article A descrihri a paHicular elevation during 
the prayer of consecration, but sufllcient to stato 
A prove that such eh*vation occumd during the 
administration of the Holy (.’ommunion. — Martin 
r. Mackonocuie (1870), L. K. 3 P. C. 409 ; 7 
Moo. P. C. C. N. H. 230 ; 40 L. .1. Keel. 1 ; 21 
L. T. 204 ; ,3.j J. P. 121 ; 19 \V. K. .545 ; 17 E. U. 
91, P. C. ; previous proceedinas (1808), 1>. U. 2 
P. C. 365, P. C. ; (1809), L. K. 3 P. C. 52, P. C. 
AntuAtilUrtiS : — OtnerdUy. Mentd. Mac'kotirx’^lik' r. PenxaiuM; 

(1881), 6 App. Ca8. 424 ; HcxwckhI r. Marich«HUT, Up. 

(1884), 53 L. J. ii. B. 196. 

3018. At any time during adminlstra* 

tlon.j — Martin r. M.\cKoNocinE, No. .3017, ante. 


SuB-sEc»r. 3 . — Befusal to Administer. 

3022. Cause of action.] — Henijay v. Burstow 

(lOOO), 1 Kob. 947 ; 83 E. R. 1335. 

3023. Right of minister to refuse — To ** notorious 
evil liver” — What constitutes.]— Jenkins v . Cook, 
No. 1047, ante. 

3024. Marriage with deceased wife’s 

sister — After Deceased Wife’s Sister’s Marriage 
Act, 1907 (c. 47.)] — 1 Ay members of the (3 lurch of 
ICngland who have been ba])ti8i*d A conllimed A 
between whom a marriage h;galis(Hi by the above 
Act lias bi‘en solemnised ai*o not either by reason 
of such marriage or by their afteiwiuds living 
togetluT as husbautl A wif<N open A notorious 
evil livers within the rubric in the Communion 
Service, A neither the solemnisation of their 
marriage nor their subsequent coliabitation justi- 
lies the incumbent of the parisli in which this 
parties reside in repelling them fniin tlie sacrament 
of the ijord’s Hupper. 

A domiciled Englishman who had gone through 
the form of marriage with his deceased wife’s 
sistor, a domiciled iOnglishwoman, in a Presby- 
terian ciiureli in (lanmla, after the passing of 
the C’olonial Marriages (Decc^ased Wife’s Sister) 
Act, 1906, but befoi'c the ahovc^ Act hod come 
into force*, A aftor the marriage had i*eturncd to 
rcjside in England applied, aften* the coming into 
force of the iast-mentioned Act, to tlio incumbent 
of the parish in wliich he was residing together 
with his wihf, tliut, tliey )>euig botli m(*mbei'S of 
tin; I3nircli of h^ngland, A having been baptised 
A confirmed, siiould Is* admittixl to tiie sacrament 
of the Holy ('Oiumunion. Tlie incumbent repelbfd 
the applicant A his wife from tJie Holy (’omruimiou, 
A on their promotion a r;riininal suit by letters of 
request was theiiMipon instituted against th<* 
incumbent:' Held: tlie jirotiiotorH liad been 
ilh'gally repelle<l from the Holy (Jommunion, A 
the incuriilieiit must be admonished for having 
HO repelled them A must n'frain from Himilar acts 
in the future;. -'Hanistkr v. Thompson, [1908J 
\\ :i62 ; 21 T. L. U. SlJ. 

3025. - .] ~8c*ct. 1 of the 

r.bovc* Act validatos a marriage between a man 
A his dec«NiH4;d life’s sistor for all purpos4.*B, 
whether the marriage is eontraetcid within or 
without the realm, A whether before or after the 
dato of th(^ passing of the Act. The immunity 
granted by the first proviso to the scjct. to any 
clergpnan of the C'iiundi of England from any 
suit, penalty, or censure;, whether civil or ecclesi- 
astii a1, for anything done or oiriitt4;d to be done 
by liim in the performance of the duties of his 
ot1ic(;, to whiedi suit , penalty, or censure iie would 
not have bi'cn liable if the Act had not been 
passcid, is lituitod to tiie subject-matter of the 
eniif^ting clause A relat<;s to matters conms^tod 
witii the; sfdemnisation of the marriage. Hinco 
tiie passing of the Act marriagr; with a deceased 
wife's sist^T is not a lawful cause witliin 1 Edw. 6, 
c. 1 , s. 8, for repellini^ the parties to the marriage 
£n>m Holy Commimion. When;, therefore, the 
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Seci» 3. — Holy Communion: Sub-sed, 3. Sectft% 4, 

5 A ». Vart VII. Sect, 1.] 

Arches Ct. of Canterbury admonished a clergy- 
man, who, since the passing of the Act, had 
repelled the parties to such a marri^e from Holy 
Ckimtniinion by reason of their marriage Ac coliabi- 
iation, to i*cfrain from so repelling them in futiii*e : , 
— UeAd : a writ of prohibition ought not to be 
granted to rc*strain the Arches Ct. from p^eeding i 
further in the matter of the monition. — Thompson • 
V. Diudin, [1012] A. C. 533 ; 81 L. .f. K. B. 918 ; • 
107 L. T. 00 ; 28 T. L. K. 400 ; 56 Sol. Jo. 647, [ 
II. 1 j. ; S. C. sub nom. R. v. Diiidin, [1010] j 
P. 57, C. A. 

3026. Depraver of Book of Common 

Prayer — What constitutes.] — Jknkins v. Cook,! 
No. 1047, ante, ' 

8027. For occasional attendance at non- I 

conformist chapel.] —Swayne r. Benson (1889), 

6 T. L. It. 7. 


Sect. 1. - HOLY MATRIMONY. 

Formalities of legal marriage.]- .sVc Husuand iVc 

Wipe. 

Unlawful solemnisation of marriage.] — See 

Part V., Sect. 13, siib-st^t. 3, B., ante, 

3028. Refusal to marry- -Where licence Issued 
—Pending Inquiry -Suspicion of fraud.) — AruJAii 
V. 1iojj>HWoiiTl], No. 2716, ante. 

3020. Knowledge of misstatement in 

licence.]— EwiNfi r. W'hkati. y (I8M), 2 llag. 
(!on. 175 ; 161 K. H. 766. 

; 'Ksntd. ('Uiwoh v. CIowoh (1842). 2 Not oh of 
1 : It. r. (1iai>irinu (lS4U), T. A: M. IMi ; MitHH r. 

.Mumh, 11KU7J P. 2(ia. 

3030. Whether action lies.] -- In an 

act ion against tJic m*t<ir r>f a parish for n^fthsing to 
Holemnisc a marriage between pltf. A: M., by liceriCe, 
the ch*claration set- forth the licence duly obtaizu^d 
for that puri)ose, A: allegc^d, that it became A: was 
the duty of deft., upon notiee of the licence, to 
Holemnim* the marriage when theit'iinto ix^quested, 
A tlu*ii averred notiee of tJie lic<*nce. A a ivquest 
l)y pltf. to solemnise tlie marnag<s without 
stating any I'c^qiiest by M. or tiiat the request of 
pltf. was made witii her ('onsent or on her behalf : — 
II fid : (I) declaration was insiiilicient. 

(2) ; whet iter an action will lie against the 

iH'ctor ay vicar of a ]>ansh for rt^fusing to solemnist^ 
a mariiage hetwetm two ])er8ons in pursuance of 
a licence din*cted to him for that purpose.- - 
Davis r. Ruack (1811), 1 Q. H. OOU ; 1 Dal. A 
Dav. 432; 10 D. .1. Q. B. 338; 6 Jur. 55; 

113 E. R. 1376. 

AnnoifiiioM to (1) Contd. Titehmarnh r. ('Impiiiuii 

(1844), 1 Hob. Ki.K*l. 17 A. Crnrridlyt Msntd. llolfonl v. 

llauklDBon (1844). 5 g. 1). 684. 

3031. Whether Justified — Where parties 

have not received sacrament.]-- (1) Whciv a man A 
woman, notiee of whose intended marriage had 
l>een published at> the Boanl of CUiai'dians, ealltHl 
at the privatt' huusi^ of the elergyman of a chapel 
ill the district-, at nine oVloi^k in the evening. A, 
sliivwing him the superintendent legist car’s cer- 


tificate, requested him to appoint a time for their 
marriage, when the clergyman declai'ed he would 
marry them when they had expressed a desire to 
be confirmed, A not till then ; — Held : this waa 
no proper tender of the parties for marriage, nor 
a legal demand of marriage, A the elergyman was 
not liable to an indict inent for his I'efusal at such 
time A place. 

(2) Qu. : is a clergyman justified in refusing 
to marry parties who have not received the 
sacrament, nor have expressed a desire to be 
confirmed ? — R. v. James (1850), 3 Car. A Kir. 
167 ; 2 Den. 1 ; T. A M. 300 ; 10 L. .T. M. C. 179 ; 
15 L. T. O. S. 262 ; 14 J. P. 339 ; 14 Jur. 940; 
4 Cox, 0. C. 217, C. 0. R. 

8082. Where parties have expressed 

no desire for confirmation.] — R. v. Jambs, No. 
3031, ante. 

3038. Demand at improper time A 

place.] — R. r. James, No. 3031, anfe, 

As ground for Indictment .] — See Criminal 

I.AW, Vol. XV., p. 745, No. 8039. 

Fees for marriage.]- Part \TI., Sect. 10, C., 

, JfOHi, 

Registration of marriage .] — See Reoi.stration 
j OF Birtii.s, M AiniTAOEs A Deaths. 


Sec-t. 5.-CHURCH1NG OF WOMEN. 

3034. Custom to come veiled.] — Shipden r. 
Reoman (NoHWitTi, f^HANrKiJ.oit) (1622), Palm. 
< 296 ; 81 E. R. 1090. 

3085. Customary fee where woman not churched 
- Whether custom good.j- -A custom that a pi^i^son 
shall pay the chuiThing fe<‘ who is ni^ver churchc^d 
is void. —N aylor r. SeoT (1729), 1 Rarn. K. B. 
1.59; 2 Ul. Bavin. 15.59; 94 E. R. 110. 

Amudation : — Apia. Tattcii r. C'Hslli'iiiaii 1 Liv, :<K7. 


Sect. 6.— BURIAL. 

Right to burial In church or churchyard.] — 

! .S>c Burial, \’o1. VI 1., pp. 527 et svq. 

Burial service.] — See, generally, Bi^rial, Vol. 
VII., pp. 5,30 ft seq, 

3036. Read on unconsecrated ground — 

Whether lawful.) — (1) Whei'c a church has been 
consc'cratcd, whether such coiLsecration be jire- 
suined fi’om the fact that Divine St'rvices have 
been |M‘rformed therein for a long period, or lias 
actually taken place, the consecration will extend 
to everything which is under the building. 

(2) It is not illegal for a clergyman standing 
tm unconM»ci*nted ground to read the burial ser- 
vice. — Broo r. Kincssmiu. (1867), L. R. 1 A. A E. 
343 ; 36 L. J. Eccl. 17 ; 31 J. P. 644 ; on appeal 
(1868), U R. 2 P. i\ 59, P. i\ 

AHHoiaiUrtts : — GrneraUy, Rcld. WinclivnUT, lip. r. Huinr 

(1808). L. H. 2 A. & K. 247 : Kellett t. .St. Joliirn, Biirs- 
, eouKb liridae (1210), 82 T. L. H. 571. 

Burial In consecrated ground without service.] — 

See Burial, Vol. VII., p. 53.5. 

Registration of burial.] — See Burial, Vol. VII., 
p 562. 
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Part VII. — Property of 

Skct. 1. -W general. 

3037. Where subject to trust- Jurisdiction of 

courts to enforce.] — The jiirisdirtion of tlu* cl. lu 
enforce a trust attaclies equally uiwri ecclesi- 
astical property affected tlu»n‘by as it would 

upon lay propert,y similarly cinuimstanc(>d. — 
A.-Ci. V. 8 t. John's Hospital (ISilo), 2 I>e 
(i. J. At 8iii. 1121 ; 34 L. J. Ch. 441 ; 12 L. T. 714 ; 

11 Jur. N. S. 112« ; 13 W. K. Ooo ; 411 K. it. 5111, 

h. JJ. 

Aiu^tUum : — Mentd. fir ThnnipHnn'M Scott lint. TruHtn, 

ThoiiipHoii r. Alexander. U905J 1 (’li, 22«. 

3038. Parish property — Evidence of.) — In 

ejectment on the demisf* of the chuirh wardens A- 
overseers of a parish, laid after tin* ])tiHsinp: of 
Poor Relief Act, 1819 (c. 12) (se<’t. 17 of which 
vests all reiil i>roiH*rty In^longinK to the parish in 
the churchwardens & oversi^ers in HUcc.e8.sion, as 
a corpn.), the lessors of pltf. proved that deft., 
ever since the passin}^ of the statute. A: for many 
years befow, hail paid r<‘rit to the churchwardc»ns 
of the parish for the lime bein^. A: that the late 
chui'chwardeiis A:- ovei*se<‘i*s, who came iril<» oHIce 
aft4T the statute paK.sed, liad driven him notice 
to quit. 

Heft. pix>(Iuc(m 1 a least* for y(*ars, by T. A J., 
tlieri'in descTibed as cimrchwanhms of the parish, 
to K., niiuie before the statiiti*, in consideration 
of the surieu(h*r of a former leasi* ; A also a least* 
for a term of years, yet unexpired, made* befon* 
the statut4*, by M. A T., ih*.scribed as chure.hwardt‘iis 
of the parish churt’h, to K.'s personal riqirt*- 
stMitatiye, thrt)U}^h wliom deft, claimed, in coii- 
sidt;ration of the surrender of th<* least* lirst 
lUfditioiieti. In the last-mentioned lease the 
pit*inise8 well* de.scrihed as “ heltm^iiiK to Ihti 
parish churtdi,** A the rent was reservetl iiayahlt? 
to tin? chuiy‘hwarilen.s A their successoi*s.” 

On a Hpechil case, stating t hese fatds ; //M : 

the pi-oiMu-iy appt*aretl tt» he parish projierty. — 
OoK d. Hioo.s r. Tkurv (183."i), 1 Atl. A Kl. 271 ; 
1 liar. A \V. 547; 5 Nev. A M. K. H. 559; 3 
Nev. A M. M. (’. 385 ; 5 L. .1. M. 27 ; 1 1 1 K. R. 
790. 

. I u/Mi/rd tVm« .-- FoUd. DtSi d. ILdibs r. (^K-kfll 4 

Ad. 6l Kl. 478, Diitd. Allamni i*. Sluik U Ad. Kl. 

Apld. Kumhall r. Mniit (1H4»). 8 Q. H. Consd. 

M. NirholaM, Jlrptford (Chiirchwardfiih) r. Sk<*l<-lil<*v 

(1847). 8 g. H. ;mm. Apld. Haijch r. WeM. IISDIM i g. II. 

Ill- Raid. Doe d. JloldiiHon r. Hird (IHI.i). 1 L. T. t>. .s. 

•iS. llaotd. (Iravfh r. C’olliy (IS.'l.s), y A<I. & Kl. 

3039. — .j i/t*ast*K by Hit: chiirt'h- 

wtirdens of A., in which Hit* dt*mis«*d t4*rieifierit is 
described as parc:el of the lands of tht: parish church 
of A., A payment of rt*nt to them, are prhnn farir 
evidence that the tenement is parish piiijierty. 
Nor does it makt: any difTt‘pent:e, that the leases 
are exnressed to bt* rilade by the churchwardens, 
with the consent A approbation of tht* vicar A 
the major part of the aldermen A bur^tjaseH, A of 
the inhabitants A parishioners, A that the lt*ase.s 
are indorsed with a memorandum, expreshilnK the 
consent of certain parishioners, whost? names are 
subscribed. — D oe d. Hobbs r. (Vk kkll (1839), 
4 Ad. A El. 478 ; 111 K. R. 899 ; fttifj nom. l>tiK d. 
IIIOGS r. CCK'KKLL, 9 Nev. A M. K. R. 179; 3 
Nev. A M. M. C. .581 ; 5 L. J. M. H. 8|. 

AnnaioHon: — Held. 81. NlchulaM, Deptford (Chim.'hwardeiiM) 

r. Sketchley (1847). 8 Q. U. 304. 


the Church of England. 

Whether “ Charity " Within Charitable 
Trusts Act, 1853 (c. 137), s. 66.) -.sVc ('iiAiimKs, 
Vol. p. 255, Nt>. 199. 

Whether “ charity property •’—Within 

, City of London Parochial Charities Act, 1883 
(c. 36).] --N<r ('I 1 AK 1 TIK.S, \'ol. VJIl., p. 25.5, Nos. 

. 197-179. 

3040. Vesting of. J -RtKu* Relief Act, 1810 

j (c. 12), H. 17, v«?s(s in the chtirchwardetm A Over- 

Heel’s of the pari.sh all IniildiiiKH, hiiuls, A heredita- 
ments belonging to sucli ]mrish, not in4»ivly whei'o 
: Hu^ pmllts theivof are applu^able to the I’olief of 
' Hu* poor, but whoiv t-hey aiv applicable to those 
purpos(*s foi* which chuirh rate.s are levied ; A 
that although such buildings, lanils, A her(*dita- 
■ inents had originally bei*n V4:st4*d in trusHM's for 
the benelit of the parish. -l>oK d. .Iackson u 
Hilky (1830), 10 R. A <\ 885; 5 Man. A Hy. 
K. R. 799 ; 3 Man. A Hy. M. i\ 105 ; 8 L. .1. O. 
S. M. i\ 105 ; 109 K. R. 077. 

AntutUUioHM -Apld. Doo d. HIkkh v, Torry (18.ir0, 4 Ad. A 
Kl. *J71. Dbtd. A.-O. r. Lrwiii (1837), Ceoii. Pr. ('as. fit. 
Diftd. AlliiWMi r. Stark (1838), U Ad. A Kl. Apld. 

Aldermuu v. Ncati* (1831)), 4 M. A VV. 704. Oonsd. St>. 
Nkrliolan, Doptferd (( liurchwanloiiH) v. Skotrhlcy (1847), 
8 g. H. 304. Apld. ii(‘ Hackney (MiariticH, hljr u, NIcIioIIh 
( 1805), 34 L. J. ('ll. 100. Beld. /'> P- AiiiirHley (1830), 
2 Y. A r. Kx. 350; ttr PuddliiKLiii ('liiiritiuH (1837), 7 
L. J. N. S. ('ll. 44 : Doe d. HotiiiiHoii r. Jllrd (1843), 
1 L. T. (). .S. .'iH ; OoiildHworth v. Kiilirhl.H (1843), 11 
.M. A W. 337 : Huiiiliall r. Miiut (1840), 8 g. II. 382; 
IJuiKli r. Went, |IS03| 2 g. 11. 10. Mentd. A.-O. r. 

I ’ SteiiheiiH (IS.'^t.'i), 1 Jur. N. S. 1030. 

#sVc, fffHcrall}/, I’ooK Law. 

** Ecclesiastical charity ** -Within Local Govern- 
ment Act. 1894 (c. 73). I Srr ( ^iiAitiriKH, Vo). 
VIII., 1). 37!, No. 1781. 

I Church property — Vesting In borough council ~ 
Under Local Government Act, 1899 (c. 14) —Un- 
consecrated portion of burial ground. | —See 

Rukial, Vol. Vll., p. 551, No. 287. 

3041. Whether subject to Jurisdiction of charity 
commissioners -Endowment for minor canons of 
cathedral.] — An e)idowmt*nt for tiu! minor canons 
of a cfiHiedral (tliurch, whiidi is not fiart of the 
capitular estates, or iimlet Hie control of or lield in 
trust !»y Hie dean A chapter, is not an endowment 
of the 4‘.aihedf'al eliurch, as t4> be f*xem)>t from 
tile jurisdiction of the t'harity ('f>mrs. liy virtue 
of ('harilalile Trusts Aet, 18.53 (c. 137), s. 92, i‘V<*n 
thougli Hie ini'oiih* inilire<rHy relieves Hie capit-iilar 
11 ‘vemie pro iattto from piiyment of tJie minor 
canons' miiiiiiuim statiit4)ry stipends, /fr Duo’s 
(’IIAKITY, i 19051 i Ch. 442 ; 74 L. .J. (3i. 290; 
92 L. T. 290 ; .53 W. R. 311 ; 21 T. L. It. 242. 

3042. Acquisition of right of support ^alnst.J - 
The mere fact Hiat support/ is derived from 
prfjp<‘rt.y whicli hidorigs Ut an ect.desiastical corpn. 
does not prevent t h*: rigid of Hijp{M>rt being acquired 
iifid«*r Prescription Act, 1832 (c. 71 ). - - Lkmaitiik 
r. Davih (1881), 19 (’h. D. 281 ; 51 L. J. (?h. 173 ; 
49 L. T. 107 ; 49 J. P. 324 ; 30 W. K. 300. 
AnnuttUionn : -Meatd. Tntie r. l*n:HUin (1883), 21 C3i. D. 

73!) : .*'‘iiiipH4>n r, UfidiiiaiieluMter (U»rpfi. (18U.5), (Si L. J. 
Cli. H37 ; Hflljy r. Wlilf Imad, 1 11)17 1 1 K. H. 730. 

3043. Right to enjoyment of quiet.] -Pltfs. 
were t he iucuiiihent A truKt<*eH of a churcdi situated 
in the non-residenlial part of a town. Dcftn., 
the e<*i' 4 >n. of the town, er*H;U*d in close iiroximity 
to the church an elt:ciri.;al generating A tcariM- 


PART VII. SECT. 1. 
r. AppoinimetU of irttaleet.] — The 
Church of England Act, sect. 4. duos i 
not provide fur the appointment of a 


Hiiocession of trusteetf. hut only hir the 
appointment of truiitoes in the nla/^* 
of original trustees iiominatod or 
elected under sect. 1 of that Act. 

Tnisteus who purported to have been 


appointed under tti«* Church of England 
A<‘l never had the trust estate oonveytsl 
I to tlieni i—’HeJd : even apart from 
I sect. 6 of the Act, such tumveyanae 
was fiocessary l4i eoinidetc tlielr 
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Ecclesiastical Law. 


Sect. 1. — In general. Sects. 2 3: Sub-aeda. 1, 

2 <fc3.] 

forming station, the machinery of which, as pltfs. 
aJleged, caused a humming or buzzing sound in 
Uio church & certain buildings used in connection 
therewith, such as seriously to annoy & disturb 
persons using the same. In an action for an 
injunction : — Held : pltfs. were not, because their 
pi*emiHes were used as a plaoc of worship, entitled 
to anything more than the ordinary amount of 
quic't in a town ; the character of the neighbour- 
hood the surrounding circumstances must be 
considewid ; the law did not rtigard tnfling incon- 
veniences, & everything of the 8oi*t must be looked 
at from a reasonable point of view; though the 
sound, miglit cause irritation & annoyance to 
serwitivc persons it did not amount to a legal 
nuisance, & no injunction ought to be granted. — 
Heath v. BuiaiiTON Cobpn. (1908), 08 lu T. 718 ; 
72 J. P. 225 ; 24 T. 11. 414. 

Gifts to churches, etc. — Whether gift for chari- 
table purpose.]— Cjiahities, Vol. VIIT., pp. 248 
el aeq, 

Exemptions from restrictions on assur- 
ances.] — See CnAKiTiKH, Vol. VJll., jip. 284 
el aeq. 

Compulsory acquisition.] Bum at., Vol. Vll., 
pp. 550, 551, Nos. 280-284; (’oMPUT-soHY Puii- 
ciiAHE OF Land, Vol. XL, p. 125, Nos. 158, 159. 

Liability to rates.] — See Bates & JtATiNO. 

Liability to conform to building line.] — See 

11 ion WAYS ; ME'TUOI’OLTH. 

Liability to conform to building regulations.] — 
See iMrcntopoi.is ; Puhtjo IIkalth. 

Liability to contribute to expense of making up 
dft repair of streets & highways.)- -.sVr IIkjiiwayh; 

MCTHOI'OLIS. 


SEc-r. 2.— DEDICATION AND CONSECRATION. 

3044. Dedication — What constitutes.]- Baitis- 
('OMi)K V. Kvk, No. 1198, ante. 

3045. Consecration - How effected.] — Wood v. 
]lKAI)IN01JfiY-(TTM-Bui<LEY BUIUAL BOAllD, No. 
399, ante, 

Of church.] — See 3, sub-sect. 2, post, 

Of churchyard.]— aSVc Burial, Vol. VIL, 

p. 527, No. 70. 

3046. Effect — Subsequent user of site 

for secular purposes— Jurisdiction of secular & 
ecclesiastical courts.] — SurroN r. Bowden, 
No. 17.37, ante. 

Of church.]— Ncc Nos. 109, 1 1 1.5.2798, 

3939, ante. 


RR(-r. 3.— THE CHURCH. 

Sun-HKtT. 1 , — Acquisition. 

3047. Under Church Building Acts — Application 
of Acts — Parish subject to local Act.] — FnvAiiaiALu 
V. C3IAMPNBYS, No. 381, ante. 

3048. Conveyance In breach of trust — 

Whether reconveyance ordered — After chapel con- 
secrated.] — tnisioe of a charity is not aut horised 
by Church BuUding Acta, 1818 (c. 45), 1819 
(o. 134) & 1822 (c. 72), to convey to the comrs. 
tlie private cliapcd of a charitable foundation iield 
by him as a trustoe for Uic benefit of the charity. 
Such a convoyanco was declared to be a breach of 
t rust , A a reconveyance ordered, although the comrs. 


had caused the chapel to be consecrated as a parish 
church, & had caused the parson who was chaplain 
of the charity to be appomtod the incumbent, as 
of a parish church, & caused a district to be 
assigned to it as a parish chiu'ch imder an Ord. in 
Council. — ^A.-G. v. Mancuebter (Bp.) (1867), 
L. K. 3 Eq. 436 ; 15 L. T. 646 ; 31 J. P. 516 ; 15 
W. R. 673. 

AfMoialionB Befd. Sutton v. Bowden, [19131 1 Ch. 518. 

Mentd. Tlio Parlemont Beige (1879), 4 P. B. 120. 

3049. Under Places of Worship Sites Act, 1873 
(c. 50) — Settled property — Concurrence of Infant 
tenant In tall.] — ^A father, tenant for life, is the 
guardian of his infant son, tenant in tail in 
remainder, for the purpose of concurring under the 
above Act, in a grant by himself of a site for a 
church. Semble : the ci. has no power to appoint 
a guardian for the purpose of concurring under the 
Act . — He Salisbury (Marquis) & Ecci:.bsia8tical 
(J oMRs. (1876), 2 Ch. D. 29; 45 L. J. Ch. 250; 
34 L. T. 5 ; 40 J. P. 404 ; 21 W. K. 380, C. A. 

8050. Building contract for church — Liability of 
incumbent — Cokistruction of contract.] — By two 
contemporaneous building contracts made in 1898 
between plif. a builder, of the one part, & C., 
vicar of t-fie parish of St. P. At A. incumbent of an 
ccch.siasticnl district within the parish of the 
other j)art/; ^t-or rtjciting that, under an Act 
j ert^ating the district, (\ or the vicar for the time 
I being of St. F*. in conjunction witli A. or the incum- 
iH*iit for the tiin<* being of the district, were to 
apply a fuiul, payable 1<i them by a railway co., 
in building a chiu'ch At pai*sonage for the district. ; 
it was witnessed that in consideration of sums 
amounting togctluT to the wholii of tJie available 
building fund, to be paid to by (\ At A. 

“ their exors. or administrators or the person or 
persons for the time being entitled to apply the 
fund under the Act,” idif. agreed with C. At A. 
“At with such pemui or peisons as aforesaid” 
A: C. At A. ” U} the intent (so far as they lawfully 
could or might) to bind such person or pei^sons as 
aforesaid, but not so as to bind either of themselves 
or his heii-s exoi-s. or ailministrators, after he or 
they should have ceased to be entitled to apply 
the same fund did A: each of them did ag^'e witli 
pltf. ; ” then followed provisions under which pltf. 
was to build the church & parsonage in accordances 
w’ith plans At specilications At a clause stipulating 
that the consideration moneys sliouUl bo paid in 
mantuT xmivided by the spocih cat ions. The 
specifications i»rovided for montlily payments on 
aiTouni of the contracts ; also that the architect 
miglit order additional works ; At that payments 
for additional works were to be made on the 
oompletion of the entire works. In June, 1869, C., 
having obtained preferment, ceased to b<‘ vicar 
of St. P. by which time the whole of the building 
fund had been exhausted. The buildings were 
completed in June, 1870. In Feb. 1875, C. died, 
whereupon pltf. brought an action against his 
oxors. to reciover a sum alleged to bo' due for 
“extras” under the contracts : — UM : (1) the 
liability of (\ A: A. resi)ectively under Uie contracts 
W'as restrict4^d to the period during which they were^ 
ivsi>ectively vicar & incumbent Si therefore C.’s 
liability terminated on his ceasing to be vicar ; 
(2) in any case the liability of 0. Sc A. extended 
only to the amount of the building fund Sc no 
further. — W illiams i*. IIathaway (1877), 6 
Ch. D. 544. 

Annetaiiona: — GrneraUy, Mentd. Watling r. Lewis, 11911] 

1 Ch. 414 ; Forbes v. Uit, U9221 1 A. C. 256. 


appolnijniout as tnistcM within the ! Tnist Property Incorporation Act. — | Trcst Diocbbk or Oouldwin v. Robsi 
meaniiqr of the Chim'h of Knglana i Cneiuni or Knqiand l*BorBBTT I (1893), 14 N. S. W. Eq. 185. — 
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Bequest of pure personalty lor — Whether valid.] 

— See CnARlTiER, Vol. VIII., pp. 275, 277, 278, 
Nos. 429-431, 466, 467, 173, 492, 495, 407. 

Assurance inter vivos for charitable purposes.] — 
Sety gciurrallyy Charities, VoI. VIII., pp. 279 
et seq. 


SlTB-SECT. 2. — CONSBrR.\TION. 

SeCy generally y Sect. 2, ante. 

3051. Necessity for —Whether erection on con- 
secrated site sufllclent.] — BATTisroMHE t*. Eve, No. 
1198, ante. 

3052. Old church pulled down & rebuilt.] — 

llATTiRCOMBK V. Eve, No. 1108, ante. 

3053. On old lines of foundation.] — 

L.» the tc>!riant A occupier of the Manor House in 
the parish of W., instituted a suit in the Ciiancery 
of York against P., the incumbent perpetual 
curate, for pt^lurbation of a pew, held by L. as 
appurtenant to the Manor I louse', & occupied by 
him therewith for nt‘arly forty yeai*s. 1*., tht' 
incumbent, adniittcMl the destruction of the ])ew 
by his orders & direction, but phtadc'd to t he 
jurisdiction of the ct., on the gTounds that the 
church was not in law a church, nev'er liaving i>een 
reLOiLscHirated since its general n'pair in 1825, & 
that the ptu’missive occupation of the p(‘w was 
not sufTIcient to <*ntitle Jj. to sue (1) ii- 

appearing from the' evidence* that the church of 
\V. having bee»n repaire'el & rebuilt unele?r a fmuilty, 
ufKHi its old foundation, the tower A:. eiisU*rn wall 
A: windows ne*ve*i* liaving be*en rc^niove'd, Si some* of. 
the oflices of the^ church pi*rforined eluiing the* 
repuii's, it had neveir ceasesl to be n parish chiireth 
HO Jis to require re*conHecratie»n, but remaineel sub- 
je*ct to the autlkoriiy of the dioce‘san, At the jiielg- 
ine*nt of the ct. below, oveTruling the protect t-o 
Ihe jurisdiction, ivas right> ; (2) as a pew bedrig in 
the chancel may Ie*gally be*le»ng to a pai*t y in re»spee*.t 
of the owne'i'sliip of a hem.se*, the title by oercu[>ation 
of Kue*li a pew was rightly ple*aele*el, A, if jireiveiei, 
would entitle L. to maintain his suit. 

(3) Semhle : If a church be rebuilt/ em thei old 
line's of foundation, inchieling within it the* sanie* 
originally consecrate*d groiinel A: no more*, the* 
e^'cclesiastical law eloes ne>t re*quire* that siie;h 
church should be re;con.se'crat4‘el. 

(4) The*re* is nej authority fe»r the* deic.trine t.hat 
wh(*re' the eomrnuniem tables ed a parish e;lnirch 
has bee»n tak<*n down Sc r<*pl/ie;e*el by a n»?w e>ne, 
it re'Cjuire'.s recoii.s 4 »cration, fe>r thej e-euiimunion 
table of a Protestant church is iieit analeigous Ut the- 
altar in a Homan Catheilic church.- -P arker r. 
Leach (1866), L. K. 1 P. C\ 312 ; 4 Me>o. P. ( -. ( \ 
N. S. 180 ; 36 L. J. P. C. 26 ; 1.5 L. T. 370 ; 31 
J. P. 71 ; 12 Jiir. N. S. 911 ; 15 W. U. 201 ; Hi 
E. H. 284, P. C. 

Annolatunis to (3) Reid. Rumc e. WlnchoHler, lip. 

( 1 V68 ), 1 U h, T. (u 8. As to (4 ) Ref£ Martin v. Muckonochii; 

(1808), L. U. 2P, C. 305. 

3054. Altar taken down.] — I^urneu 

r. Haxweij. (UFk.TOR), No. 1748, anie. 

3055. Old church partly pulled down & 

rebuilt.] — Parker r. Leach, No. 3053, ante. 

3056. Whether vaUd— Without consent of in- 
cumbent.] — Hudo r. WiNXiiEBTER (Bp.), No. 102, 
ante. 

3057. New church built in substitution for 

former parish church — Transfer of endowments after 
conseeration.] — In 1891 a church was built in a 
parish to take the place of the existing parish 
church wliich had become inadequate* for the 
performance of liivine worship. By a S4.*nL>rico 
Si decree of the bishop of the diocese, dLated Nov. 12, 


! 1891, the new chiurch was declared to be duly 
consecrated ; ^ by an instrument c^ted Dec. 10, 
: 1891, & made under C7uirch Building Act, 1845 
(c, 70), s. 1, tli4^ ecclesiastical comi*s. declared that 
. the new <‘.liurch should thencofortli be the parish 
church in the place of the old pai'ish churchy & 
transferred the endowments of the old parish 
cluirch to the new parish churcli. In 1905 pltf. 
became the rector of the pai'ish Si was “ read in *’ 
in the now church. Pltf. applied in the county 
et. under Tithe Act, 1891 (c. 8), for an ortler for 
the jmy merit of tithe rt»iit<diargo by d(*ft., tlio 
owiujr Si occupier of land in the parish. Deft, 
(^oiitiuided that the new church had not boon 
validly cons<!cratod in tluit the roquh*emcnts of 
j (Vnincil of Ixnulon 1102, Canon 10, as to tlie 
pi*ovision of ondownu'iit before ooiiHecration had 
not been complied with, Sc that pltf. was, therefore, 
not ihe lawful incumbent of the parish & was 
not entitled t/O the t/iihe renichai*gii ; — Held : 

(1) assuming ihe itH|iiii*t»mcnts of (7anon 16 luul 
not lM»en complh^d with, the decree of cons<*cration 
iiad bec*n issued by the bishop acting within his 
juriHdi<;tion Sc its validity cxmld not be quest/ioned 
in these pi*oceodingH, iSt pltf. was (uititled i<J the 
order for payment of tithe rent/chai'go by deft. ; 

(2) the church had b<s*n valully consecrated. — 
Sedhwii’K V. B<>iirnf«, (I920| 2 K. B. 267 ; 89 
L. J. K. B. 1031 ; 123 L. T. 2.59 ; 36 T. i.. U. 
449, 1). (7. 

3068. In what proceeding issue can be 

raised.] — Hkikiwiiik v, Boithne, No. 3057, ante. 

3059. Presumption as to.j -MoYHEvr. Hii.U’oat, 
No. 438, ante. 

3060. Effect of -What is included.) — Uijhh v. 
KiNOHMiUi, No. 3036, ante. 

3061. Of part of site —Vesting in in- 

cumbent.) —Pi.hmhtrad DisTRirrr Boaiih ok 
Works v. Eoclehiastioai. (^oMits. for Enolano, 
No. 406, ante., 

Houses built on site * -Whether charity 

property within City of London Parochial Charities 
Act, 1883 (c. 36).J -See. CiiARlTiEM, V'ol, VIIL, 
p. 255, No. 1*19. 

On existing ornaments.) -See. Nos. 1115. 

27 * 18 , anle. 


Srn-sKcT. 3. -New ('iiritni 

FOR Ol/O. 

3062. When old church still exists -Whether 
I new church Is parish church.) -Oraierod v. Cuau- 
i VVK 'K, No. *MVly ante. 

3063. Endowment of old church -Whether 
' attached to new church.] — (I) The gift of u plocc 
I r>f land Iaj apply the, rents for the repair, etc., 

I of a parish chiirrh, is in its pur]>ose indivisible, Sc 
; a new f^ccleHiaMlIcal district carve<l out of that 

parish Sc another can claim no portion of the rcRits 
or any subdivision of the charity estate*. 

(2) 5’Iie exclusive advantages t/O be derived 
from the rents will attach themselves l/<i a new 
churc:h substitut^id for the original paHsh church. — 
i A.-O. r. I/>VK (18.57), 23 Be^iv. 499 ; 26 L. .J. C71u 
I 539 ; 29 I^. T. O. S. 36 ; 21 J. V. 390 ; 3 Jiir. 

N. S. 948 ; ,53 E. II. 196. 

Anwftaliuns : - As Ut ) Aoprvd. lie C;him;h l^>itfi*Ai (>*)iarity. 

Waudirworlli (1871). 0 ('n. App. 296. As it* (2) Ooosd. lit 

I'alaiine EHtato (jliarlty (1888), 69 Ch. 1). 54. 

3064. Charity for necessary occasions of 

! old -Whether spire for new church included.] — 

I An ancient charity was founded to provide for 
the iH'paraiions, ornaments Ac other necessarv 
occasions of the j^arisli church. A new parish 
- church had IsKfii erecU;d, A: a sc'heme was suncthined 
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Sect: The church: Stib-ffCcL 0, B. (h) & (c); 

7, 8 9, A,] 

8086. Alteration to pews or fittings.] — Parham 
V. 1^1*LAB (1821), 3 Phillim. 515, 

Annotation : — Kentd. lUtctiingB v. Cktrdlngley (18G8), 

L. R. 3 A. & K. 113. 

3087. .] — Hawkes V. Jones, No. 3084, artie, 

8088. Interference with human remains.] — 
llAWKES V, Jones, No. 3084, ante. 

Construction of vault .] — See Burial, Vol. VIII., 
pp. 620, 630, Nor. 93-90. 

See, generally, l*ari IV., Sect. 2, sub-.sect. 1 , aide. 


(r) Groumht for (irantiiiy or lief using. 

See, generally. Part IV., Sect. 2, Hub-uect. 4, ante. 

8089. What court will consider — Wishes of 
incumbent.] — A faculty for the erection of a gallery 
in a church grantftd, notwitliKtanding the oppoRi- 
lion of the vicar. — T a'TI’eiihai.l v. Knight (1811), 

1 1’hillitn. 232. 

Anrudatiima : — Mentd. t). Moiiioiruo & T^iiiprell 

(183G). 1 Curl, ‘253 ; liathurHlv. CirejiccMtor PurlHli, 11921] 

P. 381. 

8090. Wishes of parishioners.] — In con- 

Midering iiri application for a faculty to <‘nlarge 
or improve a cnurcii t-h(i ct. iw not bound by the 
opinion of the puriHhionerH, tliough tiieir opinion 
IH entitled to mindi weight. But wherc^ it con- 
sidered the alterutionH inttuided would be a public 
bf‘iiellt At without injury to any legal private rights, 
A. tlu? r<H!tor jiropowid tij carry them out at his own 
cJOHt, tins ct. griuitc'd the facuh y agaiimt' the opposi- 
tion of chunshwurdenH &. parish ionei's. — S teeple 
Langruhi (Bectob) V. Steeple Langford 
((^H tmciiWAUnENH) (1850), 28 L. T. O. S. 178. 

8091. — ”'.J — Where the incumbent & 

chui*chwardenH with tin* up])ix>val of the vcHtry 
npply for a faculty for alterations in tindr piuish 
cfiiirch, A: tlu* grant or rcdiiRid of tlie faculty is 
merely a inatt^T for tin* discirtion <»f tiie ordinary, 
the faculty ought/ not t<i he granU‘d unless it is 
pr<»vc‘d to th(‘ satisfaction of th<‘ ordinary tliat 
if the pjopoM^d alterations ai*e cairied out the 
ciuirch will he thereby rendeit‘d more convenient, i 
iiiont lit- for the lu’coTnrnodalion of the parishioners | 
whi> woi‘Hhii> t hen% more suitable, molt^ appropriate ' 
or inoie adeipiate to it/S puriioses, or that tiierc 
exists either on tin's pju't of the parishioners : 
generally, or of the paristnonei’s mduiUfy attending 
tin* chiireh, a general desin* in favour of the faculty . 
being gi‘anted, — P eek r. Trowku (1881), 7 P. D. 
21 ; 45 J. P. 797. 

AnnfdatUma .•—Refd. LItfhtloot r. KuHtwood CrosH-Kteiic 

(1889), TrJHi. 2J» : SI. Ajidn^w’H. UavurHtook-Uill (1909), 

26 r. L. U. 408. Mentd. Nlukalln v UrlHcoe, 11892J P. 209. 

*SVr, also, No. 1051, jtost. 

8092. Wishes of majority of vestry.] — 

Tottenham (Vicar) v. Venn, No. 3090, post. 

3098. Comfort Sc convenience of paitehioners 

attending church.]— Tottenham (VicAii) v. Venn, 
No. 3090, post, 

3094. .] — Peek v. Trowkr, No. 3091, 

ante, 

8096. Circumstances of parish.]— J ay 

V. Webber, No. 2940, ante. 

8096. Interests of future parishioners.]-— 

An ajipUcation for a faculty was made for the 
following purposes : (a) to raise the walls dc the 
roof of an ancient church with a picturesque ivy- 
clad tower, d& to add clarlstory windows ; (b) to 
extend the east end of the church by constructing 
a chancel tt two vostrieB; (c) to remove two 
galleries ; (d) to re-arrange the sittings ; A to 
i’<*pair the church. The application was opposed 


by defts. with the support of a considerable 
majority of the vestry : — Held : (1) for the deter- 
mination of the questions raised, the ct. should 
consider not only the wishes of the majority of 
the vestry, but also the comfort &; convenience of 
the parishioners attending the church, as well as 
the interests of future parishioners ; (2) as the 
rais^ of the walls & roof of the church & the 
claristory windows was opposed by the majority 
of the vestry d& parishioners, according to the 
architectural evidence, would l^ detiimentid to 
the picturesque appearance & architectural beauty 
of the church tower, this port of the application 
should be rejected ; (3) as to so much of the plan 
as related to taking down the galleries, to making 
a chancel &> vestries, ro-aiTanging & re-pewii^ the 
church, as it was supported by the majority of 
churchmen in the parish, & as its adoption would 
i conduce to the convenience of the congregation, 

I a faculty should be granted ; subject to a proviso 
; tliat it should not issue until an order had been 
1 obtained from the EcclesiaBtical Comrs. & two 
justices of the peace under Church Building Act, 

I 1819 (c. 134), s. 39, sanctioning the diversion of the 
i ancient footpaths necessary for the extension of 
the chancel. 

(4) On th«i Ecclesiastical ('omrs. declining to 
make an order under sect. 9 of the above Act, the 
ct., by a subsequent ord€*r, directed the diversion 
of the ancient footpaths, substituting for them 
other convenient paths. — Tottenham (Vicar) v 
I Venn (1874), L. K. 4 A. & E. 221 ; Trist. 20. 

/ Auiudation: — Mentd. Nickaiift v. Hriscoc, 11892J r. 209. 

8097. Whether alterations a public benefit.] 

— iiTEKPLE LAN<HiXl|{l) (liKOTOli) 1’. STEEPLE 

Langford (Churchwardens), No. 3090, ante. 

8098. Wishes of donors of window affected 

by alterations.] — A fotiuliy for the enlargement 
of the parish church of St. M. by taking down & 
rebuilding the east wall of the chancel of tlie church 
six or seven feet further to tlie east & for other 
alteration in the church, inc^hiding the re-erection 

1 ‘elcading of the liistorical painted window at 
the east end of the cliancel erected by the llouse 
of Commons, was granted, on the application of 
the rector & churchwardens with the consent of 
the parish vestry, on it appearing in evidence that 
ollicial notice of the application for the faculty had 
been given to the then Speaker of the House of 
Commons, & that the assent of the membem of 
the House of (Commons to the works proposed by 
the faculty liad been sufficiently shown. — Re 
St. MargauetV, Westminster, [1905] P. 280. 

8099. Purpose for which faculty sought— Altera- 
tions detrimental to architectural beauty or 
picturesque appearance of church.] — Tottenham 
(Vicar) r. Venn, No. 309(5, ante. 

3100. Extension ol east end — By con- 

struction of chancel.] — Tottenjlvm (Vicar) v, 
Venn, No. 3090, ante. 

3101. .] — Re St. Margaret’s, West- 

minster, No. 3098, ante. 

8102. Erection of gallery.] — Groves & 

WiUGHT r. Hornsey (Hector, et<?.). No. 1051, 
ante. 

8103. Removal of galleries.] — Tottenham 

(Vicar) r. Venn, No. 3090, ante. 

8104. Rearrangement of sittings.]— Totten- 

ham (Vicar) r. Venn, No. 3090, ante. 

I 8106. Extension on to uneonseerated 

, ground — Subject to consecration.] — Faculty 
, granted authorising infer alia the extension of the 
chancel on uneonseerated ground, such extension 
to be c*onsecrated. — Sr. Barnabas, Kensington 
(1909), 25 T. L. B. 571. 
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Sub-sect. 7. — FimNos and Decorations. 
liability of parishioners to provide.] — See, gener- 
ally, Part III., Sect. 7, sub-sect. 9, B. (c), & 
No. 420, ante, 

Effect of on liability of Incumbent to repair 

chancel.] — See No. 422, ante. 

The bells — Control ovef.] — See Part II., Sect. 7, 
sub-sect. 2, B. (a) iii., ante. 

The organ.] — See Part II., Sect. 7, sub-sect. 2, 
B. (a) iv., ante. 

legality of.] — Sec Part V., Sect. 1, sub-soct. 4, 
B., ante. 

3106. Necessity for faculty — Setting up orna- 
ments.] — No oinameuls can be tw^t up in ihecliurcJi 
without consent of Uk'. oixlinary. — 1 'almku v. 
Ejcetkr (Bp.) (1723). 1 Stra. o70 ; 93 K. U. 710. 

Reid. VimK)ut r. Evton. (I897J P. 1. Mantd. 
WilHon «. M*Math (1819), 3 R. Aid. *244, ii. ; lUU-hiiiKH 
r. ConUiifTloy (1868), L. U. 3 A. E. 113; Novill r. 
liridKer (1874). L. U, 9 Kxch. *214. 

See, also. No. IT.IO, ante. 

3107. Setting up organ.]-- In a parish 

church an oi'gan cannot legally be eiHicletl without 
a faculty. It is not a sufTicient objection to such 
a faculty that. th(*re is no pi-ovision for n‘paii*s or 
for the wUary of an organist. — P earce A llumiEs 
V. (’LAPJIAM (ItKCTOU, El’C.) (1795), 3 I lag. Ecc. 10. 
AnmtluiOnts : - Menid. St. Miinmnd, UochoH(43r liiirlHl 

Hoard r. ThoiupHoii (1871), L. H. 6 C. I*. 44.'> ; Root v. 
Smith (1876), L. it. 4 A. E. 398. 

3108. Introduction of heating apparatus.] — 

llAWKKs V. Jones, No. 3081, ante. 

3109. Moving Communion Table.] — Ensham 

(Church WARDENS) v, Ensham (Vicar) (1857), 29 
L. T. O. S. 402. 

Auiwtation : — Mantd. RiteldiigK r. (;urdiiigk‘y (1868), L. it. 

3 A. K E. 113. 

3110. Defacing superstitious window.] — 

Prances v. Ley, No. 3282, 'post, 

3111. When faculty granted —Erection of organ 

— Seating capacity already Insufllclent diminished.! 

— An application for the grant of a hu;ulty to erect 
an organ in a parish church rt^fused. 

In this it would be ineonveiiient, for it cleai'ly 
appear«-*d tliat the church wus too small for the 
numbcT of inhabitants iV: would be imuie less by 
taking away severiil seats to make way for an 
organ (Sir U. Jj5E). — Bandall r. Collins (1755), 
2 Ijee, 217 ; 101 E. U. 319. 

3112. As of course- Removal of illegal 

ornaments.] — Westeuton v. I^iddell, Horne, 
E'lv., Beal v. Liddell, Parke At Evans (1855), 
1 Jur, N. 8. 1178 ; 4 W. It. 107 ; Moore’s Special 
Itcport, 1 ; on appeal, sub nom. Ijddeli. v. 
Westerton, Liddell i*. Beal (1850), 21 J. P. 
100 ; on appeal, sub nom. Liddell r. Westeuton 
(1857), Brod. Ac P. 117. 

AnnoUUiuns : — Mentd. Evuuh v. Kiiii^.rord (186G>, 31 J. 
179; Sicvekiiia A, KYaiis v. KiiucHford (1866), 36 L. J. 
Eool. 1 ; Martiuv. Mackouoctdc(l8<>8), 6 Moo. P.<J. C. N H. 
600 ; RltchlngH v. (Jordiiiurlcy (1868), L. U. 3 A. A E. 113 ; 
Martin f>. Mtekonochic (1869), L. R. 3 i\ C. 6*2 ; Suinaur, 
Bp. V. Wix (1870), L. it. 3 A. A E. 58 ; Hc-bberL v. PureliUK 
(1871), L. K. 3 P. C. 606; Sheppard v. Heiiuctt (*2iid 
Appeal) (1872), 0 Moo. P. C. C. N. S. 149 ; v. UldHdulc 
(1873). 37 J. P. 804 ; St. Uanial»aa, Pimlico (Vicar A 
ChurchwardenH) v, Bowroii (1873), Trlnt. 1 ; Loo v. Fagg 
(1874), L. IL 6 P. C. 38 ; Martin v. Mackonooliio (1871), 
L. U. 4 A. A E. 279 ; PhlUpotU v. Hoyd (1876), L. IL 
6 P. C. 436 ; DuTKt r. Mast^srs (1876), 1 P. D. ; lUdte 
dale r. CMfton (1877), 2 P. D. 276 : Hnuiford r. Fry 
(1878), 4 P. D. 03 ; He St. Augiutiue, UansorMUmc (1878), 

4 P. II. 112 ; St. Etholburga Faculty Caao (1878), Trint. 

60 : R. V. Oxford, Bp. (1879), 4 Q. IL D. 526 ; He Holy 
Trinity Church, Stroud Green (1887), 12 1*. J). 199; 
He Palatine Estate Cluirlty (1888). 39 Ch. D. 64 ; K. r. 
London, Bp. (1888), 23 Q. B. D. 414 ; St. Johri'n, IhIo of 
Doga (1888), 4 T. L. H. 661 ; St. Andrew, Romford (lUiX'.tor 
A CbuichwanlenH) r. All Pereone having eu*., 

(18941 P. 220; St. James Norland (Vicar, etc-,) r. St. 
James Norland (ParlMhlonerH), (18941 P. 266 ; St. John 
the Baptist, Tlmberldll (Viour, etc.) v, St. John the 
Baptl>tt, Tinihcrhil] (lUx'lors, etc.). 11896] 1*. 71 ; Burshain 


Suffolk (Rootor, etc.), Barshaiii Suffolk (ParJslilonors), 
11896] 1*. 256 ; Groat Bardttold (Vloar) v. Ail having 
luiereet, [1897] P. 185 ; lUohiuond (Vloar) A St. Matthias, 
Richmond (Cliurohwardoiia) r. All I’ersoiis having 
Interest, 11897J P. 70 ; Re St. Paul, Clamden-Squaro 
(1897), 14 T. L. R. 166; He St. Mark's. Maryl^uo 
Road, St. Mark’s (Vloar) v. St. Mark’s (Parisldonors), 
11898] P. 1 14 ; Konslt v. St. Ktholburga, Bishopgate WlUiiu 
(Rootor), [1900] P. 80; He St. Ansolni. Plunor, (.1001] P. 
202 ; Davoy v. Hindo, 11901] P. 96 ; Davoy e. Hlndo, [1903] 
1*. 221 ; Ht. Luko's, Cholsea (Rootor) v. Whoelor, [1904] 
P. 267 ; I’aigutou (Vloar) e. All having liitorost, [1906] 
]\ 111 ; Markham v. Sldrobmok Ovorsectrs, [1900] P. 
239 ; He St. Mark’s, Whiildotlou, WlmbMun (Vloar A 
(^hurohwardeus) r. Eden, [1908] P. 167: Kayos Parish 
inmndi (1009), 26 T. L. 11. 89 ; St. Paul, Bow (Joiumuu 
(Vloar A Cliurch^^urdons) r. St. I’aul. Bow (Jommou 
(lidiahltaiit^), [1909] P. 246; ifr: Tculiury Parlsli Churuh 
(1919), 30 T. Ji. R. 188 ; Goro-L)cK»th v, Maiiohostur, Bp., 
119*20] *2 K. B. 112 ; He St. Luko's, Suiitliport (1920), 36 
T. h. R. 733. 


3113. Ornament contrary to wishes of 

I parishioners— Set up without faculty.] — Hudson v. 
Fulsxjud, No. 175B, ante. 

i See, further, Part IV., Sect. 11, sub-sect. 4, B., 
; ante. 

Removal by churchwardens.] — Sec Nos. 7S1), 
: 27IM) ante. 


SuB-sErr. 8 .— Monuments, (Jo.vrs of AitMs, 
Armour, etc. 

3114. Removal — Right of parson.] — Oorven’h 
Case, No. 3151), post. 

3116. Right of action for.]— A non. (1«1(3), 

1 Brownl. 45 ; 123 E. K. 055. 

AnmtitUUtth : — Mentd. Grifllii r. DighUiu A Davlos (1863). 
33 L. J. g. B. 29. 

3116. Damage to— Right of action for.]— 

Frances v. Jdov, No. 32H2, jkmL 
. See, further. Burial, Vol. Vll., pp. 531-531. 


Sub-sect. 1). — 1»ewh and Meats. 


A. In iiv.neral. 


3117. Erection of pew - Necessity for faculty.! - 

l.EWis r. Owen A Williams (1751), I ixie, .538 ; 
101 E. li. 108. ’ 

3118. Damage to pews - Chapel of augmented 
parochial chapelry Right of action lor.] -Jones 
V, Elias, No. 1884, ante. 

3119. Removal - Parochial chapelry -Right of 
chapelwarden.J -Jones c . ICliah, No. 188 |, <////(•. 

3120. Door of pew— Whether chattel.] -Mant 
V . (>«)LMNS (I8i2), eiU‘d iu 8 B. at p. OJO ; J J5 
K. It. 1110. 


yinmnfUifmH : 






i.aiH-aHl4 r v. Ev4r(|K69)', 6 C. H. N. s/’flTt' ’Menid' 
i'hilpot r. Hath (1906), 21 T. i.. R. 631. 

3121. Corporation pew - Funds applicable for 

repair.] A rorpri. had, during all Hie time of 
living memory, reptiircd from the eorpii. funds a 
pew ill a poi-ish ehureli to which Uiti members of 
tin; eorpn. had been used, in their clioracter of 
corporalors, to Disort for worship. It did not 
ap)>ear tliat tJie corpn. posscssc^d any liall or other 
building within the parish : ; such repairs 
might ho di'frayed from time to timo under 
5 A B Will. 1, c. 70, 8. 02. — U. e. WAitwiCK (k)RPN. 
(1840).8Q.B.020; 15 L. J. Q. B. 300 ; 7L.T.O.H. 
137 ; 10 J. P. 780 ; 10 Jur. 002 ; 115 E. K. 1 123. 
Anjwiaiiitnn .’—Mentd. R. V. Tamwortii Oiriiii., Hz w. 
Taiiiuorth (Virim. (1868), 19 L. T. 13.) ; R. v. Shcfflold 
Corim. (1871), L. R. 6 Q. H. 662. 


Repewlng church.]— No. 308], ante. 

3122. Repairs— By churchwardens— Jurisdiction 
of ecclesiastical courts to control.] — Oolebach 
V, Baldwyn (1002), 2 Lut. 1032 ; 125 E. K. 574. 

- As evidence of prescriptive right to seat.] — 
See .Sub- sect, 0, E. {e) iii., post, 

Corporation pew — Funds applicable lor.i — 

Sec So. 3121, ante. 
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Sect. 5 ^. — The church : (a) 

B, Rights in, 

(a) In General, 

3123. In parlsMoners.] — (1) Faculties appro- 
priating pews in parish churches, to particular 
families, in different forms, & under diHerent 
limitations, too lavishly granted by ordinaries in 
former times — the numerous exclusive rights to 
paiticular pews, vested, or supposed to be vested, 
in patiiculai* families, to which this has given rise, 
nuisances to paiishes a.t large — it is the duty of 
ordinaries to pi event, so for as may be, their 
continuance or iucrcas<s by treating all applica- 
tions for such faculties with great reserve ; & by 
suiTering none to issue, but under very peculiar 
circumst/ances. 

(2) liy the general law, & of common right, all 
the pews in a iiarish church ai‘e the common pro- 
perty of the xtarish ; they are for the use, in iiom- 
mon, of th(> parishioners, who are all entitled to 
be seated, orderly, & conveniently, so as best to 
provide for th(‘^ accommodation of all. The dis- 
tribution of seats ii.»Hts with the chunrhwardens 
as the oillcers, At subji^ct to tlie control of the 
ordinary {yer (-irii.). 

(3) Honui instances tiiere are of faeulties at 
large ; that is, appiopnating })ewH to persons At 
tJieir familic$H without any condition annexed of 
r(.‘sidcnce in the parish. But such faculties ai‘(% 
so far at least, ine^idy void, that no faculty is 
deemed, c‘ither luTe, or at common law, good to ! 
this extent of entitling any pemm who is a non- 
parisliiomT t4> a sciat even in tlie body of the 
church (ner Citu.). 

(‘1 ) Wlienever tlie occupant of a pew in the body 
of the ehiircli censers to be a iiurisliioner, his right 
to tlw! pew, howsoever founded, A: how valid soever 
<liiriug Ids eoiitinuaiice in ilu* parish, at once 
ceases At det^Miiiines {per CvH,), 

(5) So, again, of pews annexed by proscription 
to ceitain inessuagi^s, it is off^m ermneously con- 
ceived that the right to the pew may be seveivd 
fiom the occupancy of tlie messuage; it is no 
such tiling ; it cannot> be severc'd : it passes 
with the inesKuago ; 1 lie tenant of which, for 

tlie time being, has also do jvre, for the time 
being, tlie pi’escriptivo riglit to the pew {per 
Vvu,), 

(0) Tlie faculty prayed is, if onct» issued, good 
Af> valid, even against the ordinary himself {iwr 
(H’i«.).“-'FunnKti V, Lank (182r>), 2 Add. 419 ; 192 
K. B. :>4S. 

^hnuttativn» to (1) Conid. lUitt v. Joiiiw (]S29)i 2 Hag. 

Kcc. 417 ; Tuyhir v. Tiiusou (ISKH). 20 g. 13. D. 071 ; 
Hat hurst r. llivucwtcr i*arihh, (1021 J I*. 38 1. 

Waul ItK'uni In') r. Ouhlrhlffo (182.')), 3 Add. 1 : PhiliiipH r. 
Hulliday, 118011 A. 228: L. C'. r. liumiaH. (111041 
1*. 1. to (2) Conad. Uyerlcy r. WiiiduH (1826), T) H. & t 
1 : Taylor r. TiiiiHoii (1888), 20 g. H. 1). 071. Reid. ' 
Jie St. ('oluinb, noiidoiiderr}'. ratluMlrul (*lnirc*h IHmvh 
( 1803). 8 n. T. 801 ; S<*rjean( v. Halo (1875), Trl»t. .33 ; 
Aslior r. i'aloruft (1887). 3 T. L. K. 485 ; llavcrloy 
(Vicar, etc.) 1 *. davorloy <l*ari«4iiouerH, etc*.); CUaverlcy 
(Churchwardens) r. C’lavcricy (Vicar, etc.), (iatacro & 
l.i<Vh r. Clavorlry (Vicar, etc.). llOOllj V. 105 ; U. r. 
Haruiii. Hp., IIIUOJ 1 K. H, 400 ; .Is to (3) Retd. Hyerlcy 
c. Wliuliirt (1820), 5 H. & 1'. 1 ; Hiitt r. Joiioh (1820), i 
2 Hag. Krc. 417 ; Pitmd c. ITlw (1803), 02 L. J. Q. IJ. 
400; tlavcrlcy (Vicyar, etc.) r. Clavorloy (rarUhioiirm, 
etc.), Claverloy (C'huitdiwardoiis) r. Clavcrioy (Vicar, etc.), 
Uatocro 4t Ls'gh r. C’laverley (Vicar, etc.), IIOUOJ P. 10.5 ; 
Kollett V. 8t. Jolui’s, Huntcough Bridge (1910), 32 T. L. K. 
571; BaUiurst r. (IrcjiceN&r rarish, I1021J 1*. 381. 

to (4) Reid. Byorloy e. Wludus (1826). 5 B. It: (\ l. | 
j4s to (6) OOlied. Byerlcy r. Windua (18^0), 5 U. 5: (\ 1 ; 
BUleman-Glblvsirtl r. Wilkinson, 11807) 1 g. B. 749. | 
iimenatv, Hentd. Chapman r. Jones (1800), L. B. 4 Exch. j 
273. 


8124. In non-parishioners — ^By prescription only,] 

— non-parishioner can have no right to a pew 
in the body of a parish church, except by pre- 
scription ; & prohibition will He to restrain 

proceedings in the ecclesiastical ct., if they seek 
to enforce a claim by any title except that of pre- 
scription ; or if it be sought by that title, &. 
the prescription be denied by deft. Where pro- 
hibition is apjplied for, it is not necessary that the 
proceedings in the ecclesiastical ct. ^ould be 
actuall)r at issue : it is sufficient, if they are 
clearly in progress towards the trial of a question 
which can be properly tried only in a ct. of law. — 
Byeruey V, W1NDU8 (1820), 5 B. A& C. 1 ; 7 Dow. 
& Ky. K. B. 604 ; 4 L. J. O. S. K. B. 102 ; 108 
E. K. 1. 

Annotatinns : — Conid. Re St. Golunib, Londonderry , 
Gathedral Church Pow'h (1803), 8 L. T. 861. Rild. 
Taylor v. Tlmoon (1888), 20 O. B. D. 671. Mentd. 
Bodenham v. lilcketts (1836), 5 Bowl. 120; Kay v. 
Sherwood (1836). 1 Curt. 173 ; Cheatorton v. Farlar 
(1838), 7 Ad. & El. 713 ; Hall v. Maulo (1838), 3 Nov. & 
l\ K. B. 450 ; Haliack v. Camliridge University (1841), 
1 g. B. 503 ; London Corpu. v. C!ox (1807). L. K. 2 H. L. 
230 ; H. V. Kloctrkdty Comrs., Kx p. Loudon Eloctrlcily 
Joint Ckmuiiittoe (1023), 30 T. L. K. 716. 

3125. .] — A possessory right in a pew is 

Huilicicmt to maintain a suit against a meiHi 
disturber. 

By the general law, & of common right, all pews 
belong to the parishioners at large for their use 
Ac accommodation ; but the distribution of seats 
among th(‘m rests with the ordina^ ; the church- 
wardens are the olliccrs of the ordinary ; they are 
to place the parishiom^rs according to their rank 
A: station ; but thc^y are subject to the control of 
tlie oi*dinary if any complaint should be made 
against them {per Cnt.). 

77ie vestry, as such, lias no authority whatever 
on tin* subject {jkt Vvii,), 

A pivscriptive riglit must be clearly pi*oved — 
the facts must not be left equivocal — At they must 
be such as ore not inconsistent with the general 
right. In the fii*Ht place, it is necessary to show 
that use A: occupation of the 8<*at has been from 
lime immenioiiai appiirt4*uant to a certain m(!s- 
suage— not to lands — the ordinary itself cannot 
gi’ant a seat appurtenant to lands. Secondly, it 
must be shown, that if any acts have been done by 
the inhabitants of such messuage, they maintained 
A: uphf'ld the right. At all events, if any repairs 
have been requii-ed within memory, it must be 
jiioved that they liave been made at the expense 
of the jiarty setting up the prescriptive right. 
'Jlie omuf A: bencjicinm an* supposed to go together ; 
mere occujMMicy does not piove the right {per 
UvK.).— P kttman r. Bkidcskr (1811), 1 Pliillim. 
810 : 101 E. li, 990. 

AriHtitaiiontt : — Conid. r. Martin (1870), 2 1\ J). 15; 

Taylor r. Tliusoii (1888), 20 g. H. B. 671 ; Claverlcy 
(Vicar, etc.) r. Clavcrioy (Parialiioiiers, etc,), Clavcricy 
(Chiirchwurdons) r. (’laverley (Vicar, etc.), Gatacro 5: 

r. Ulaverloy (Vicar, etc.), 11909) 1*. 196. Raid. 
Byorloy r. Wiiidus (1820), 6 B. & C. 1 ; Junes e. Ellis 
(1828), 2 Y. & J. 265 ; fcjtUciuau Gibburd v. Wilkinson, 
I1897J 1 g. B. 749. 

3126. .] — Wylue r. Mott Ac Fuencii, No. 

1040, ante. 

3127. .] — (1) A pei’son who^lias |>ermission 

from the churchwardens to sit in a pew tem- 
porai'ily, Ac in order, by keeping possession for 
the future tenant, to carry into effect the con- 
ditions of sale of a liouse with which the iiew had 
for above a century been held under an expired 
faculty, has no poss^iou on which he i^an bring 
a suit for perturbation against a mere intruder, 
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such i>ennissio]i by the ohurchwordcna being 
illegal, aa coniirmtng the sale of the pew. 

(2) By the general law the use of all pews 
belongs to the parisliioners, who are to be in the 
flint instance seated by the chuiT.liwordens, subject 
to the control of the ordinary. 

(3) On the expiration of a faculty limited to n 
certain period, tlie right of the parishionoin to the 
pews the subject of such faculty revives. — B lakk 
V. TJsbokne (1832), 3 Hag. Ecc. 720 ; 102 E. Ji. 
1323. 

Annoiatum : — As to (2) Eipld. lie Ht . Cohinib, Loiidoudrrry 

Cathedral Church Powh (1803). S L. T. 861. 

3128. Effect of ceasing to be parishioner.] -- 

Fullp:r r. Lane, No. 3123, ante. 

3129. Whether subject of permanent ownership.] 
— By the general law, there can be no ponnaiient 
property in pews.— H awkins A (\)IJ*:man r. 
CoMPEioNE (181S), 3 Philliiii. 11 ; ItU E. K. 1213. 

3130. .] — Hawi.ison r. Mkowin iVt Hurst 

(1852), 10 L. T. O. S. 375. 

3131. Under Church Building Acts— Free seats 
— Provision for children.] — WudjAMs v. Brown, 
No. 1037, ante. 

(h) Private IPajhts, 

3132. How acquired — By faculty or prescription.] 

— MoiUiAN V. (UlRTlS, No. 3280, iMtst. 

3133. .]—Batiiu«st (Earl) v. Ciren- 

( Ksi’EH Parish, No. 3201, po.s/. 

Acrpiisition by fiWiiiJiy, nee Sub-.S4*et. 0, I). (</), 
post. 

Aeipnshioii by prescription, see Sub-seet. 0, E., 
]tost. 

3134. — - By reservation — On conveyance of 
site for church Whether presumed.]— in 1815, a 
meeting of the inliabitaiits of H. A. appoiiiU^tl a 
romiiiitb^e l4» rais<» funds by subscription to build 
a eliapel, in iiursuarie<‘ of an arrangemtmt with 
the gov<*niors of a scIhmiI, by whicli, in eonsidera- 
lion of a ih*w siti* A: .sidusd b<*ing provided for them, 
tln-y gave up tin* hit<* <if an old scliool for tin* |)ur- 
j>osi*s of a eliap<'l. 'fhr di'ed of eonveyaiKU* 4>f tlio 
new selirsd was deliv'(*red to tins gov<*riioi's on 
Sept. 5, ISiO, but then* was no record of any 
conv<‘yance of the siti* <»f the chapel. (In K*-!). 12, 
1848. 4)11 4*oiuph*tioiL 4>f tin* chajtel, a p«*w therein 
wfis assigiK'd l)y the comtniUee U) II., there being 
nothing to atlaeh p<*w t4i any paiiiciilar Inuise. 
(Ill Eel). 22, ISIS, the ehn])el was c.ons4‘erat4*d. H. 
<leviH4*d the house also tin* pew by will, in 
JS()7 a fneulty was ol)tain<‘<l for the re-j)ewing of 
tin* (diapi'l, with the eons(*iit of the persons wlio 
tln*n held tin? p<*ws. Tin* fa<*nlt y empowerc'd the 
incuiiibc‘ijt A: eliiircliwarflens Ui rc'-aJloi the pews, 
A:- H.’s pew was so r<-allott<*<l to ln*r r<*j)re.sent4t- 
tives. in 187.3 If.’s houst* A: the pew, d<scrihed 
as usually hehl by H. with In*r iiiansioti house, 
Were sold to pltf., who tiier<*afler curiiiniiousiy 
nmiaiiied in exclusive eiijoynient of tin? pew. .No 
repairs were done to tin; jiew by JI. or In r sue- 
e,<*8Sors in title : — Hetd ; ( 1 ; a res<*rvat ion of a p«*w 


; in tho body of a church upon tho conveyance of 
the land on which tho church is built is unknown 
I in law, & therefore could not bo presumed ; (2) the 
I assent oi H.’s successors in title in 1867 to the 
, allotment of a pew by tho ordinary was incon- 
1 sistent with an exiiidlng right by virtue of a faculty ; 

(3) where the question r(*lates, not to the presump- 
i tion of an ancient grant or faculty relied upon aa 
the foundation of pn*Rcription, but t/O the exist- 
. ence of a modern grant or faculty actually made 
but lost, it is always one of fact ; (1) the absence 
of evidence of repair was fatal to tho pi*08umption 
■ of a faculty since 18(17 ; (5) Prescription Act, 

18.32 (c. 71), s. 1, does not apply to a claim to a 
pew ; ((I) i*ven if it does, the ovidorice proved 

occupancy only, which in the cost^ of a pew is not 
siinhdent evidence of pn^script ion. --P roud v. 
Priue (18P3). (13 1.. ,1. B. 61 ; (16 L. 3\ 664 ; 57 
J. J». 533; 42 W. B. 102 ; 10 T. L. U. 21 ; 37 
S<d. Jo. 441 ; 9 H. 40, V. A. 

Antwtafum :■ -Ah to {'A) Reid. Stllomau-Ulbluird v. Wllklii- 

Hun. [18671 1 g. li. 7 IU. 

3135. Possessory right — Existence of right — 
Jurisdiction of church to try.] — A. brought a suit 
against the churchwar<i(*iis of the parish of (\ 
for disturbing him in tho occupation of a certain 
pew. Ill ilit^ lett«*rs of iv.quesi fmm the Diocesan 
a. A in the citation this pew was sl4it(*d to bo 
occupied At i^njoyed ns a])piirt4*nant U} a bouse in 
which A. i*esid<»d. Jn the libt*! iV. rctspoiisivo 
all(*gation the sole At exclusive iitU; set u() At dis- 

, pubMl was that by pi*<.»si;ripUoii, which, by the 
evidi*nce, was not proviul : — Held: in such a 
stal4^ of the pUiadiugs the ct. ctiuld nut 111(11111*0 
wlieth(*r A. Jnul any title against tho churcli- 
• wardens on t he ground of men* poss(*.SHion. 

3'he cliiirch wardens are not justiiled in dls- 
poss(*SHiiig any omt of a sitting, which lie Juis 
enjoyed for a time, without giving notice of tlieii* 
int(*n1ion, A ofT(!ring an opportunity for obj(*ction 
A:. exi)ianatioii. oHoRHKAiJi v. JIoi.land At 
Woolley (1856), 6 Jiir. N. S. 278. 

Antttthaiim : Refd. Anlior d. ('alnnirt. (ISh7), /i6 L. T. 460. 

3136. Extent of right -As against intruder.] 

— J'E'n-MAN V. Briooer, No. 3125, atUe, 

3137. - -—^.1 Si*uY V. Ei.ooi>, No. 

4 2:1, ante. 

3138. — .] -Hawlihon v. Medwin 

At JluitST (18.52), 16 L. 3\ O. S. 375; suhsef/uent 
prorevdimjs^ sah man. A’j* p. Meowjn (185.3), 1 
E. t\t B. 606. 

3139. On confirmation by court.] - 

WILKIN.-ON r. Moss (1756), 2 L*(‘, 256 ; 161 E. Jt. 
3.31. 

3140. — Right of action at common law.] 

-All action at (romiiion law will not lie for dis- 
turbing anotlMT in the jiossession of a pew, imlesH 
th<^ p(iw be. aimf*X(Ml txj a house; in the parish. — 

, Mainwarino V. UiLES (1822), 5 B. At Aid. 356; 

> 166 E. It. 1221. 

I AnnottUUnih : - -Gonadi. (’haptnan «. .Tdiioh (IHOO). L. Jt, 4 

Exfli. ‘J7;L Mentd. Vi<*kurK t!. .Solwyu (IISKI), 86 L. T. 

747. 


PART VII. SECT. 3, SUB-SECT. 9.— 
B. (b). 

t. IfhjhtH of rVoiTw.) -Thi* Crown N 
OM fully niititlea to tho»e parth of the 
(‘hurch wliicli have hoeii HiietxiH^ively 
occupied by II. M.’h Nirvunls uh any 
individual ih to the |»ew ho occupRii. 
If, therefore, any public olHecr to whom 
the kixifi; ban Kivou tho ui*e of one of tho 

S ewH belougincr to the Cruwu be 
eprlved of thin casejnent or ob- 
structed in tho enjoyment of if, hy 
the churchwardenri. Huch officer may 
brinff am action on the ca>)o agaiiiift 
them ; but the Govornor, oh the King'n 
reprv9Mmtative. may diM|»oHc of the 
J. — VUL. XIX. 


fCoveriiiiienf peww as [ie, Miiiiks iin»per. 
— FrmiKiiHKiiT r. Williams Ac (Iii.l 
(1818), 1 N’lld. L. K. 1 ;lL lir>. -NFLD. 

s. ('onvryanre of To trwitec 

for coruofation.i -4Joiiveytti.<'o of pews 
in a church lielongint; to the Church 
of KiJifland to pltf . a incmiKT (jf that 
church, oven if clothed with ait uit- 
exproMMod tniHt in favour of a corpu., 
incapacitated under (jhiirch Temimr- 
altlcM Act from bf.'inff i»ew'holdori« liy 
rcanori of thidr not iNdoiuriiiff t<> tlie 
ch)m*h. uras uovorthelcHs m a ct. of 
law bjiidiiuc l)elwis.*n the parties to it. — 
Kiixxn c. (1866 1 , 17 ('. P. K8; 

cotutd. Tt'I.LY C. I'AttltKI.L, T.i (jF. T.f. - 
CAN. 


b. JJrMruHion of rhnrvh — Ayrec- 
mr.nt fo Biatscribe touHurds rcslonUitm — 
iit/aMfU of itew-holtlcr. Tho chiindl of 
St. J. iiaviiur boon doHlmyod hy lire, 
It wan ufcrcodthat tho pow-hohtem who 
Jiad purcliOHod tlio Hght to their iiowh, 
Ktihjoftt to a ground rent, Mhould pay 
a certain hiiiii 6l bo roluHtuiud an nearly 
UM (drcmiiiitancos would rH^nnit in 
thrdr powM In a new church, Uj )>o 
hiilit on tho Hi to of iliat doHtroyed. 
After tlio now church waa built, one 
of Hiich iKtwdiolderH ref lined to pay the 
HUtii of agreed Ut ho HtJhHcrlliod by 
him towardn rohulldijiff tlio church. St 
for which ho liud given hin note; 
wlioiH;ufH)ii tho cliuroliwardiMiH, In 
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Seel. 3 . — The church: Sub-aed. 9, B. (6), C. & D. 

(a) *• ] 

8141 . On rearrangement ot seats.] — 

PUIJ.EB V. Bbxusy (PARisnioNBBS), No. 3201, 

****M42. Duration ol right.] — ^W ooixocombb 

V. OvJJimvuis, No. 1167, atUe. 

3143 . Termination — ^Rlght to notice.] — 

BOBSFAli. V. IIOLLAND & WOOUiBT, No. 3135, 

** As ground lor grant ol laculty.] — See 

Nos. 3183, 3201, 3203, 3204, jwsl. 

3144. Surrender ol right— Whether valuable 
consideration.] — C hichksteb (CJountbss) & En- 
MBOOK EhTATK TKUBTKES V. WOODWABD, No. 3182, 

JiOtli, 

C, Control of, j 

3145. By ordinary.]— M ay v. Gilbkrt (1013), 2 

llulst. 150 ; 80 K. K. 1025. I 

Jnnotcdium : — Rold. Cliostftr’H, l\\>. Ciinti (lOOH). r» Mod. Rep. - 
^ 433 ; JiMJoh v. Dallow (10«H), 12 Mod. Tlep. 233 ; SI/hjIch i 
V. lloolh (1780). 1 Tenii Hep. 428 ; Byerley v, Wiridus j 
(1820), 7 How. tc Uy. K. II. 501. , 

3146. .]— lloo'riiLY V. JIaily, No. 1012, > 

an/o. . , . , ' 

3147. ;j — Stiuis in a cliureh arc n« a viilc! 

in the power of Iluj ordinary. — Katon v. Aylu^kk 
( 1028), Hot. 01 ; 121 10. U. 370. 

8148. .] — LANUTiKY V, Chute (1078), T. 

liaym. 210 ; 83 K. H. 120. 

8149. .J -Of coiiurion ri^lil the ordinary ; 

hoH the dispofMil of HCMitw in th cdiiirch tV- of txmimon 
H^ht the parinhionoiw ought to rtjpair t hem k, the 
fact that the luvriHldonors have built k repainnl 
(U1 the HeatH in the church is not sulllchint to 
entitle tlie churchwardeiiH to dbspoKC' of the 
HittingH.-^ UllEATEHCJlIY V. IllflAMDSLY (1070), 2 

Lev. 211 ; 83 K. 11. 537. 

8150. .] — Kt. SwiTiiiN’s Pakesh (in 

LONOON) (Jase (100.5), as imported in Jfolt, K. JJ. 
130 ; 00 K. Jl. 075. 

AMiotaiwtis : -Mentd. HarMoy r. (^lek (1833), » HiiiMr. 728 ; 
liobiiiHoii V. JlriHttd (1851), 11) h. T. O. 8. 230. 

3 ^ 5 ^^ ,] — UispoH^il of seats in tiie church 

belongs to the ordinary.— L ee v. Daniel (1008), 
12 Mod. Kep. 228 ; 88 L. it. 1281. 

3452. .J — AH conlmversies concerning scats 

in a church arc dcli‘nniuablc before tlui ordhiary, 
ex<x‘pt wlu'ix^ one claims a seat by prescriptioii , 
(piT liUR.). — A non. (1700), 12 Mod. Kep. 401; ] 
88 K. K. 1108. 

3153. -.] — (i) 'I’hc disposition of pews 

belongs to the ordinary. 

(2) If one purchase a pew, his inteivst theivin 
reuses by ctxising to be a parisbionor. — A non. , 
(1701), 12 Mod. Kep. 551 ; 88 K, K. 1514. 

3154. .] — Jacob v, Dai^a), No. 1240, 

antCe 

3155. .] — If a faculty is only granted for 

the sake of quiet & order in the church, that is an 
iiasignincnt of a seat for the pei’son to sit in where 
the or^nar>' has the right ; but whurc any par- 
ticular person hiui a right, the ordinary cimnot 
assign (JParkkh, (\J.).— Aikoe r. Mono an (1713), 
GUb. 124 J 03 K. H. 281. 

3155 , .] — I^ettman r. Briduek, No. 3125, 

**^167. Seat In body of church.]— C^orvkn’s 

Case, No. 3159, post. 


8168. .]— Anon. (1616), 1 Brownl. 

46 ; 123 E. K. 655. 

Annotation : — Beld. Qrifldn v, Dighton & Davies (1863), 33 
L. J. Q. B. 29. 

8159. Seat claimed by prescription.] — 

(1) Any person who has house or l&ad in a pa^h 
time out of mind, & has had a seat in an aisle of 
the same church, k has maintained it at his own 
charges, may have a prohibition gainst the 
bishop, if he will dispossess him. But if a question 
arises concerning a seat in the body of the church, 
the ordinary sh^ decide it. 

(2) A parson cannot take a gravestone, coat of 
armour, tomb, etc., though they are annexed to 
his freehold ; nor can he take things which are 
hung up in the church for the honour of the 
deceased. 

(3) The ornaments of the chapel of a preceding 
bishop belong to his successor, although other 
chattels in the case of a sole corporation belong 
to the executors of the deceased. 

(4) It was rcjsolved in the Star-Chamber, tliai 
if a Tnau liavc a house in any parish, & time out 
of mind he & all those wliosc estate he has, liavcj 
usi‘d to have a c<^i*iaiu pew in the church, if the 
ordinary will displace him, he shall have a pro- 
lubition : but must claim it as Ixslongiiig to 
Ids bouse. — C orven’h (.^ase (1612), 12 Co. Kep. 
105 ; 77 K. K. 1380 ; worn. Garven k Pym’s 
( vAHE, Godb. 109 ; truh nom. PYM v. GoRWYN, 
Moon?, K. B. 878. 

AnmttatioHH : — Ah to (1) Coiisd. C'lavorley (Vicar, etc.) r. 
(;lavorloy (l^arinhloiiors, etc.), Cluverley (Church wardens) 
r. Clavcrloy (Vicar, etc.), (iatocn? & Lcgh v. t3avorlcy 
(Vicar, etc.), (190UJ 1*. 195. Refd. Buxton v. liutciuaii 
(1002), 1 81d. HS ; CJhurtou v, Frcwcii (1800), L. Jl. 2 K(|. 
034. Ah to (2) Kefd. Franoen r. Ley (1015), (^ro. Jau. 
306 : Spooner v. Brewsler (1^‘^(>)» 3 Bing. 130 ; Ashby v, 
Harris (1808), L, li, 3 C>. 1*. 523 ; MacGnugh v. Lancaster 
Burial Hoard (1888). 52 J. H. 7i0. Aato (4) Refd. Philippa 
V. Ualliday, (1891 ] A. C. 228. 

3160. .] — Ainoe r. Mono AN, No. 3155, 

(ude, 

See, fitrUier, Hub-sect. 0, E. ( / ), 

3161. — Where seats built & repaired by 
parishioners.] — G reaterctiy v, llEAUDbLY, No. 
3149, ante, 

3162. Control by Court of Arches.] — E ld 

V, Perry, No. 1788, u}dc. 

See, also. Nos. 1010, 3123, 3127, ante. No. 3109, 
post. 

3163. By churchwardens.] — Keynolds v. 
Monkton, No. 3171, post. 

3164. By custom.] — B rabin v, Trediman 

(1618), 2 Roll. Kep. 24; Poph. 140; 81 E. K. 
034. 

JrnuUriiitmH : — Reid. Laiigrlcy r. Chuto (1078), T. Ruyin. 
240 : Proud v. ITico (1893). 02 L. J. Q. IS. 490 ; KcKctt 
V. St. John's, Burscuugh Bridge (1916), 32 T. L. 11. 571. 

3165. Subject to ordinary.] — P ettman r. 

Bridgeu, No. 3125, ante. 

3166. .] — Fuixeu V. Lane, No. 3123, 

ante, 

3167. .] — Wyllie V. Mott & French, 

No. 1040, afdc, 

3168. ,] — Blake v. Usborne, No. 

3127, ante. 

3169. ,] — llic churcli wardens of a 

parish church ha\'e vested in them the aHotment 
of seats in the body of the church amongst the 
parisliioncrs subject to the control of the oi*dinary 
k to the exemption existing in respect of faculty 
pews or seats. The allotment, however, in each 


puTWonoe of a roaolutlon of the vestry ! ontltlod to recover. — BarNSKiix r. 
lemovedtbo door from the pew daimed j UAiiKis (1854), 1 E. & A. 322. — GAN. 
by him, & the hoWer thereof iMtHut^ 1 p a aw yn «. sirn^iroT o n 

ail action on the case against the , faht Vli. SECT. 8, SUB-SECT. 9. — C. 
elmrchwanloiiH for the dii*inrbaneo of ! 3165 i. i»V ckurohuwdrns — Sntieet to 

his eOHOUiont : — J/rM : ho was not < oniinary, > -Uhonhwardeiis alone liave. 


subject to the ordinary's control, the 
regulation of the pews in a parish 
church, even though it be a cathodral. 
— Jfe Dkrbt Catiirdral (Pkws of) 
(1863). 15 Ir. Jur. 115 ; 8 L. T. 861. — 
IR. 
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case must bo made in general terms so as to entitle 
^e allottees to occupy the seats allotted to them 
at all the ordinary services held in the church ; the 
churchwardens not being entitled to attach to 
the allotment a condition excluding any allottee 
from the right to attend in the seats allotted any 
of the ordinary services of the Church prescribed 
by the rubrics. Thus persons to whom the church- 
wardens have allotted seats in the body of the 
church are entitled by law to occupy the seats so 
allotted to them not only during the Sunday 
morning service, but also during the Sunday 
evening service & at the early Sunday morning 
service held for the administration of Holy Com- 
munion, as well as at the ordinary services held 
on Christmas Day, Ash Wednesday, & Good 
hYidny, & at any other ordinary service held in 
tlie cliurch wliether on Sundays or on weekdays. 

Mow^over, up to the commencement of service 
the Heats allotted by the churchwardenH to 
parishioners catuud h'gally be occupied by other 
persons against the will of the jM'ivons to whom 
they have been allotted. 

Should a Htrangc^r be put into a Beat jirior t4» the 
tjonunencenient of the service X decline to leave 
it to enable the uJlott<M‘8 fi’om tlio churchwardens 
to occupy it, ho would be liable to an action at 
c(»mnion law for disturbance of seat ^ to a suit 
in tli(^ Ecclesiastical (Jt. for perturbation of seat 

(Dk. TiUSTUAM). ClAVEKLEY (VlCAK, KTO.) V. 

CiAVEHiJSY (Parishioners, Errc.), ('iAVEiiLi':y 
(Church WARDENS) v. Claveuley (Vicar, etc.), 
Gatacre & Legii r. Claveki.ey (Vicar, ei'c.), 
111)09] P. 195. 

aUto, No. 3122. ante. 

3170 , By custom of London.] -Clerk v. 

Birch (1719), 11 Mod. Kep. 290 ; 88 R. 11. 1040. 

3171. .] — Drury v. Harrison (1794), 

3 PJiUHm. 5ir>, n. 

AtmtMifm : — Reid. ItitehiiigH r. Cordinglcy (I8C8), L. K. 

a A. He K. 113. 


deft, was justified. The jury are to say whether 
any unnecessary violence was used (Rolfs, B.).— 
Bbynolds V. Monkton (1841), 2 Mood. & R. 384. 

Annotations Apsnrd. Asher v. 

607. Beld. Taylor v. Tlinson (1888), 20 Q. B. 1>. 671. 
3175 , Right of exclusion — For Insuf- 

ficiency of accommodation.] — T aylor v. Timson» 
No. 1031, ante. 

See^ further. Nos. 700, 789, ante, 

3173 . Exercise of powers.] —P ettman v. 

Brjdger, No. 8125, ante. 

3177, Drury v. Harrison (1794), 

3 Phillim. 515, n. v * « 

Annotation lUtohliuW r. Cordinglcy (1808), L. R. 

3 A. &; E. 113. 

Sec, generally. Nos. 751, 752, ante. 

8178. By parson & churchwardens — Seats in 
body of church.] — P ym t’. Gorwyn (1012), os 
reported in Moore, K. B. 878 ; 72 E. R. 909. 
AnnotaHtms : — Mentd. Knuicw r. Ijoy (1015), Cih». Jimj. 306 ; 
Buxtcii V. Bat 4 ?maii (1662). 1 Slfl. 88 ; Hpoonor e. Brovwtor 
(182.5), 3 lUiur. 130; Ohuptoii r. Enwoii (1800), L. U. 2 
W 6^4 ; Ashby r. HarrlH (1808), L. R- C- P- f ‘-i? : 
MaoGouffh v. LaiioaHior Burial Hoarii (1888), r»3 J. P. 
740; I'hiiippH v. Halllday. 11801J A. C. 228 ; (Uavorloy 
(Vioar, otc.) v. ClavorU^y (I'arlHhloiiorH, etc.), Claverley 
(Clhurohwai^onH) i>, (Mavorioy (Vioiir, etc.), OaUicro oc 
Lc^h r. Olaverloy (Vicar, ci4».), I190U] I*. 105. 

3179. By parishioners. I — i^aiishionora eannoti 
pi-esciibo to disjioso of pews, exclusive of tlu^ 
ordinary. — Presgravr v. Hitrewstuiry (Ohduuii- 
WARDENB) (J705), 1 Halk. 107 ; 91 K. R. 164. 

3180. By vestry.] — P ettman v. Bridger, No. 
3125, ante, 

3181. When common law courts will Interfere - 
Where proprietary right In Issue.] — M ay v. Gil- 
bert (1013), 2 Bulst. J50 ; 80 M. U. 1025. 

■ — Reid. (^hOMt4)r*H, Bp. c;hho (lOl)K), 5 Mod. 

Hop. 433 ; Jacob r. Hallow (1008), 12 Mod. Hop. 233; 
Htockfl r. Booth (1780), 1 Term Hop. 428 ; Byorlcy r. 
WludiiH (1820), 7 Bow. & By. K. B. 501. 

See, further. Sub-sect. 9, K. (/), post. 

1). Appropriation. 


3172. — Free seats.]— (1) Churchwardens of 
a church with fi*ee Nc.^ats have authority to direct, 
for the maintenance of order A; decorum, in which 
of lho.se seal.s certain clastu's of (lus congre^gation 
may A otJici's may not sit. 

(2) A pei'son may be convicUsl by justiccH, 
under Kcclesinstical Cts. Jurisdiction Act, 1800 
(c. 32), 8. 2, of violent behaviour in a cburcli, 
althougli such behaviour was in assertion of a 
bond fide claim of right. — A sher t>. CALCitAKr 
(1887), 18 Q. B. D. (507 ; .50 L. J. M. C. 57 ; 50 
L. T. 490 ; 51 J. P. 598 ; 35 W. 11. 051 ; 3 T. L. B. 
485, D. C. 

Anmittiiu/ns : — As to (2) Reid. Kciwlt r. St. PuuPh (Bnan A' 

Chapter), (190.5] 2 K. B. 249. Ocncratlu. Mentd. TayKir 

r. Timaon (1888), 20 Q. D. D. 071. 

See, also. No. 3149, ante. 

3173. Extent of control — Whether right 

to destroy pew Included.] — Gii.son v. Wright 
(1005), Noy, 308 ; 74 E. It. 1074. 

3174. Removal of intruder.]— Th«? 

churchwardens have a discretionary power to 
appropriate the pews in the church amongst the 
paiisbioners, A may remove persons intruding on 
seats already appropriated. 

I think that the churchwardens have a right to 
exercise a reasonable discretion in directing where 
the congregation shall sit ; A if deft, ujsed no 
unnecessary force, he liad a right to remove pitf. 
from the pew in question to another seat. If, 
in the exercise of a fair discretion, the church- 
wardens thought it more convenient that the pew 
should be occupied by G.*s family, A not by pltf., 
A if the removal could be effected without public 
scandal, or the disturbance of Divine service. 


(a) By Faculty. 
i. Necessity for. 

3182. On exchange of galleries.] —In 1822 D. 
conveyed a 7)iece of fro4?lioId land witli a cliapt*! 
thereon adjoining E., his park A mansion, except- 
ing fi-oni tlie conveyance ii gallcTy oxlonding along 
the went Hide <»f tlw; clia}»cl, niserved for t he us»« 
of iiimself A his heirs for owr, to tnistoos in fee, 
upon trust to allow the chapel to bo used for 
services accjording tt) the ritcjs of the Church of 
England, et^*, Tlie chapel was, Hhorily aft«T the 
dat<? of the conveyance, consecraUid, A a cliHplain 
was appoinl/iid to ofliciate in it. In 3 849 the 
cluipel was pulh^d down, A the pi'osent church 
wiiH erccUid partly on its site A partly on land 
heUinging t<» B., who liod succeeded to the E. 
Instate, in fe<% without any conveyance of tlie land 
liaving been Tjuule by 31. for the use of the church. 
I ;p(m the completion of the church, a portion of 
th«^ north gallery, suflicient to seat 72 persons, 
was by the trustees appropriated to E. in lieu of 
thes wf^st gallery, which luul been demolished in 
carrying out the plans for the extension of the 
church, in 1851 resp. was appointed incumbent 
of K., A in 1854, by on Order in CkiunciJ, the 
district of 8., including the church, was formcid into 
a consolidab^ chapeirv. In 1869 B. as the sur- 
viving trustee under the deed of 1822, conveyed 
the site of the old idiapfd, A in his own right the 
remainder of the site of the church, to the incum- 
bent of H. A iiis successors in fee ; subject to a 
prf>vi8o tliat the E. north gallery, with the private 
entrance thereto, should belong to him A his heirs 
for ever. The exchange of galleries had not boon 

If II 2 
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Sect 3. — The dtiurch: Sub-aecL 0, (a) i., ii., iti., I 

iv^ V,] I 

Hanciioned by faculty. The Countess of €., as 
iexmnt for life of E. A* the trustees of the E. estate 
petitioned for a faculty confirmatory of the 
above cxcliangc of galleries: — Held: (1) B. in 
1840, in giving up to the parish his west gallery, 
gave full & v^uablc consideration for the present 
E. gallery ; (2) the chapel & its site having been 
made, by the deed of 1822, as well as by the sen- 
tence of consecration, subject to the jurisdiction 
of the ct., tf) perfect the title to the exchange of 
gallflies a faculty was necessary, Ac the exchange 
liy deed was not sufTicient to give the Countess 
of C. a good title to the present gallery ; (3) peti- 
tionei’B wer<} entitled to the confirmatory faculty 
prayed.“-C^inoiiK.STEU (Countess) Ac Enbrook 
Estaitj I'liUHTrnss \\ Woouwaiid (1888), lyrist. > 
180. 

3183. Seats appropriated on consecration of 
church«| — ^The parish church of Cross-stone was 
ei'cctod in 1 835 by par(K:hial subscriptions Ac a grant 
fit»m th<i hJcclcsiastical (.!omi*8. in substitution for 
a c]Lax>el ei‘ect(?d in 1 7 17, which had taken the place 
of an earlier chapel eredi<?d in 1530. The ])rescnt 
ehurch ('onsisUd of a middle aishs two side aisles, 
with noHh At south Ac west galleries. The incum- 
bc*nt Ac churchwardens i>etiiioned for a faculty to 
authorise the rtmioval of the nf>rth Ac south gal- 
leries, tlie substitution in the aisles of low pews 
wit h shuitiug hacks for the prescuit high ones, the 
doing awa^ with square pewh Ac other aiU^rations 
I'he granting of the faculty was oppostal by E., 
who, witli his ancesUirs had been rctsideut landed 
pi*oj>ric‘toi*s of th(< same properiy in the parish for 
upwards of four eeiitiurit^s, Ac in tlie (*nJoyment of 
jiews At S(^ats annexed to houses on the E. property 
since 1530. E.’s opposition was based on the 
grounds : iliat (a) tJi(» i»rcq»os(‘d alterations were 
unnecessary, A would h(* no imfirovoment, tliat 
tliey would stTioiisly diniiuish the number of 
sittings ; {b) that the* ojicning c»f a tlurd entrance* | 
I'd the eilun;}! would increase the draughts in the j 
ehim'h ; t hat tluy would interfere with the E. 1 
fa<*ulty ]K.*\v, A: wiili other faculty sittings annexed 
to houses on the hk jiroporiy now owned by 
liimself Ac Jiis n<*plu;w. 3'he jh*vv A: other sittings 
ill question luul hciUi appi’opriated to resji.’s Ac 
his n<*]»hew’s prt*deet*ssui’s in title by an appropria- 
te »ii deed of even ilate with the eoiuw»eration of the 
eliureh in 1S35, ex<*eulod by four conn's, appointed 
for the purpose by the Arohbishop of York as 
Diocesan, but lla^ apx>ro))riation had not been ^ 
eonliniied by fiw^ulty. Then* were 4(H) sittings ■ 
appiiqiria ted by this deed as faeult y sittings : — ( 
Uvtd : (1) the ostensible number ot sittings in j 

the ehui*ch would not diminished by the pro- 
posed alterations A: resp.’s other general objections | 
to the a]t4*rationH might bo mot by slight modifica- 
tions in tlu!> plan, which the et. would order to bo 
maile ; (2) ivsj). had by the evidence established , 
that- the pmloeossors in title of himself Ac his j 
nepla'W wi*re entitled t-c' faculty sittings in ivspect ; 
of houses on the E. proiieri y in the later as well os 
in tile (*arlier ehapel, Ac in lieu of such sittings 
(hose now oeciqik^ by them had hwn approxiriated 
in favour of their x^redecessors in title by the deed 
of appropriation of 1835, but this appropriation, 
not having been conllnued by faculty, did not 
confer on them a complete legal title to the sittings ; 
(3) it was comx>et'eut to the ct. in the exercise of 
its equitable jurisdiction, to cure the defect in 
the title of reap. Ac his nephew to the seat & sittings 
in the aisles by decreeing a faculty confirmatory 
of their appropriation under the deed of 1835, 


Ac, under the circumstances, they were entitled to 
such faculty ; (4) like faculties ought to issue to 
any claimants to sittings under the appropriation 
deed, upon the judge being satisfied m Chambers 
that they were entitled to corresx>ondii^ faculty 
sittings in the later chapel ; (5) as claimants to 
sittings appropriated by the deed of 1835, in the 
north & south galleries, had failed to ekablish 
a title to corresponding faculty sittings in the 
later chax>el, they were not entitled to a mmilar 
confirmatory faculty ; (6) reap, having reasonable 
ground for opx>osing the issue of the faculty in the 
form originally prayed, there ought to be no order 
as to costs, excepting on resp« to recoup to peti- 
tioners such costs as they had meumd in producing 
evidence in support of his own title. — ^L ightpoot 
17. Eastwood Ac uross-^Itone (Inhabitants) (1880), 
Trist. 248. 

See^ ahOf No. 3134, ante, Nos. 3204, 3280, post. 
ii. Jurisdiction to Grant, 

(Control of seats generally, sec Sub-sect. 0, C., 
aide. 

3184. What estate may be granted.] — Buauin As 
I Tuadum’s Case (1018), Poph. 110; 79 E. K. 
i 1241 ; suh nom. Brabin r. Treuiman, 2 Koll. 

I Hep. 21. 

Aniutlaiions -CoiUld. Kcllelt v. St . Johu’^, Burncrjiif^h 

Biiditi (lUlO), :r2 T. L. It. i'i71. Refd. haiyrley v. Chule 

(1679), T. Ituym. ‘24C ; Proud r. J*rico (1893), 0*2 L. J. Q. 1). 

, 490. 

I 3186. ,! Stocks v. Booth, No. 3275, post, 

j 3186. .]- Walter r. Conner Ac Drury, 

i No. 1052, ante. 

I 3187. Seat subject to claim by prescription.] — 
I Ainoe r. MoiuiAN, No. 3155, ante. 

I 3188. .] —Stocks r. Booth, No. 327.5, post. 

I 3189. Faculty conferring power to sell.] — 
Stevens v. Woodjiouse Ac Duller (1792), 1 Hag. 
Von. 318, n. ; 101 E. K. 500. 

3190. Faculty granting seat appurtenant to 
lands.] -J^ETTMAN r. Briooer, No. 3125, ante. 

3191. Faculty without condition of residence.] — 
Fuller r. J^ane, No. 3123, ante. 

3192. .]- -Mekjh r. Twiras (1880), 2 T. L. K. 

552. 

3193. Faculty for seat In body of church — For 
non-parishioner.] — Fult.er v. Lane, No. 3123, 
aide. 

3194. Erection of pew in chancel by parishioner.] 

— West Peckham (Vicar Ac Churchwardens) 
V. (Seary, Dalison Intervening (1889), Trist. 
189. 

3195. Faculty confirming appropriation deed — 
Exchange of galleries.] — Chichester (Countess) 
A: Enbrook Estate Trusti:rs v. Woodward^ 
No. 3182, ante. 

3196. .] — J^RiiiTixioT r, Eastwood Ac 

(?ross-Stone (Iniiaiutant.s), No. 3183, aide. 

iii. l*rinciplcs governing Grant. 

3197. What court will consider.] — ^Vllon the ct. 
grants a faculty to appropriate a seat in a church 
to an inhabit'd nt, it should be matter of pre- 
liminary consideration (1) whether such a grant 
would be jirejudicial to the x>ari8h (2) whether it 
would be xirejudicial to the persons op]>osing the 
grant, & (3) whether the party applying for it is, 
from station Ac proiierty in the parish, qualified 
to have such a grant. — PAHTiNfiTON i\ Barnes, 
Surry (Rector) (1757), 2 Loo, 345 ; 101 E. R. 
304. 

3198. Grant for faculty diminishing ac- 

commodation for parishioners.] — B utt r. Jones 
(1829), 2 Hag. Ecc. 417 ; 102 K. R. 909. 

AnnedfUioM .*—001114. IZe Plumatead Burial Ground, 11895] 

1*. 225 ; St. Andrew *8. Hove (Vicar, etc.) A: Hove ConiTH. 
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V. Mawn Rowr, [1895] P. 228, n. ; L. C. C. r. Dimda8. ; 
(1904] P. 1. Bdd. Kvans r. Slack & Smith (1869), 38 I 
L. J. Eocl. 38 ; Re St. Ueonre-iii thc-Kast (1876), 1 P. D. ; 
311; Re St. Paul's, Wilton Place (1889), Trlst. 120; 
Re St. Nicholas Colo Abbey, Re St. Bcnet Fliik. Cluircli- 
yard, (1803J P. 58 ; St. Andrew, Uomfonl (Hootor & 
Churchwardens) r. All Persons havinK Interest, etc., 
(1894J P. 220 ; St. James Norland (Vicar, etc.) r. Same 
(Parishioners), (1894] P. 256; St. John the Baptist, 
Cardiff (Vicar of) r. Same (Parishioiiers), (1898] P. l.'i.'i. 

See, aUo, No. 3194, ante, 

8199. Exercise of Jurisdiction.] — FrixKii r. 
Lane, No. 3123, ante. 

8200. .] — W 001 J.OCOMBE r. Oi LnuiDGE, No. 

1137, atiie, 

3201. Proof of possessory rights.] — Tlio rector & 

c}iurcliwa]*deiiH of thc^ parish of 11. petitioned for 
a faculty to authorise the I’cparntion A: rc'scuiting 
of the parish c*Jiurch. The owner of IT., an ancient 
mansion in the parish, claimed two pews as 
annexed by a lost fac'ulty to his mansion. The 
ct. held that his claim to the larger ]>ew was 
established ; but that by the evidences he estab- 
lislied only a possessory He not a pivseriptivo or 
faculty title tei the smalh*!* one. Tlie owner of 
anot her mansion in tlie parish claitne*d two ottu*!* 
pew.s in the ohuivli as annexed to his mansion by a 
lost faculty. The* ct. held also tliat in this case 
a possessory & not a fmiulty title to the^ i)ews liad 
been established ; a faculty for repairing 

At reseating the cliundi would be <leciX‘tMl, with a 
deeiaration that the owner of Jl. had established 
Ills claim to the larger pew as a faculty pew, 

A: a possessory t itle t<i tlw^ smaller one ; A:- the other 
claimant hacl also t‘stablished a possi^Hsory title 
to tlie two pews claimed by him ; the faculty 
(‘ontaiuing dircHdions to the churchwardens to 
allot to claimants of the p<»HseHHory pews, on the 
church being I’eseated, pews on the site of the old 1 
l>ewH, liaviiig regard to the retiuin^iiients of th<*ir I 
families. — Fulleii r. Ukxi.ky (l*Aiusuit»NEKs) , 
(1879), Trist. 172. 

3202. .] — liKJiiTFooT r. Ka.stw<m>ii A ! 

Cuoss-Stone (I.N'IIAHITANTs), No. 3183, nnfr , 

3203. Thirty-eight years - Exchange of 

pews.j — S and<iate Facmjlty Case (1888), 1 

r. L. R. 3|.^>. 

3204. - Two hundred years.) (1) (iiviuts of 

faculty for approjiriating church seals an- now very 
M‘ldoiii grariteil, but in a cas<s wherr tliei-r had 
h(>en continuous possi*.sHion by the* same family for 
upwards of 200 yeai-s of seats in the gallery <»f : 
he cliapel (»f a parish church A of sub- 

^tit•uted w*ats f>ii tlu* floor of tlu* cha])cl ci-eclcd 
it. the expense of the, family, A where also at 
he ccimmcnceinent of the cc»tititiur)us possession 
>f the seats the ordinary had recognise4l that 
he predecessors of petitioner liad sp<.*cial rights in 
he wals dlstiiiguished from tiie steals over which j 
he ordinary had jurisdiction, the Ct. of Arches 
lecrc'ed a faculty to issue appropriating the wat-s 
o the list* of petitioner A- his succressors A his 

c their families subject to the usual provisicai of 
esidence in a named house in the parish. 

(2) Th(?re are only three ways in which a claim 
an be asserted to seats in a church which pnrvcjnts 
he churchwardens A the ordinary, whom for this 
•urpose the churchwardcuis reprewmt, from inter- 
Bring with them. The first is by claiming 
•rescription. . . . The K€‘cond is by production 
f a faculty. . . The third is by application for 
he grant of a faculty where none is i»r«»vf-d tcj have 
xisted hitherto {per Cur.). 

(3) Observations {see No. 3212, post) tut to the 
ghts of owners of faculty peivs when a general 
mating of the church takes place. — Bathurst 
Sarl) t?. Cirencester Parish, [1921] P. 381 ; 

7 T. L. R. 916. 
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8205. Claim by purchase.] — Harford v . Jones 
(1724), i Hag. Con. 318, n. ; 161 E. R. 566. 

3206. .] — Gibbon r. (Christchurch, High 

, Harrogate (All of), Sheefshanks Intervening, 
No. 3223, post. 

See, generally. Sub-sect. 9, D. (6), post, 

8207. Avoidance of expense.] — Sandgate 
Pacim.ty (-ask (1888), 4 T. Fj. R. 61.5. 

iv. Effvii of (tranl. 

3208. Whether ordinary bound.] — Fuller v. 
Lane, No. 3123, anle. 

3209. .] — WOOLLOI’OMBK r. Ouldiudgis, 

N«>. 1 167, an/e* 

3210. .J — Knaim» r. St. Mary’s, Wji.lesuen 

(Pahishjonebk), No. .3267, post, 

3211. Right of grantee --Whether apportlonable 
, —Faculty granted in respect of dwelling-house — 

House subsequently divided.] — 'Fhe right to sit in a 
pew may be apportioned. Tluuvforo, whenj by a 
faculty, rt*citing, that A. luul applied t<o have a 
pew a]>propriaUHl to him in the parish church in 
iH^sptsA of his dwidling-house *’ a pew was gratih^d t4) 
him Aids family for ever, A the owntu*H A occ.u])iers 
of the dw«*lling-house, A t.lui dwelling-house was 
afterwaiHis divided int4> two ; - //eUi : t\\i\ occupier 
of on(» of th<^ t wo, constituting a very small part 
(»r the original messuage, luui some right t<» the 
pc^w, A in virtue tliereof might, iiiaiiitaiii an mdion 
against a wrongdoer. - IIarkih r. Dhewe (1831), 
2 B. A Ad. 161 ; 9 L. .1. O. S. K. M. 200; 109 
K. R. 1101. 

- 'Mentd. Newfiaiieii r. (VnilM<ni (1877), 5 Cli. J). 

3212. On alteration of seating in church.] 

— If the <iwner of a hwulty pew is askcMl to allow 
his )>ew t43 he i-etuoved as paii., for example, of a 
general reseating of tin* eliureh, he is entitled to 
similar faculty rights in a p(;w either (jn the site 
of his old pew or elsewhen* as may be agreed {per 
(3rK.). — HATiiirusT (Kaui.) r. (’ikenuehtek rARIHII, 
No. 3201, ante. 

3213. Faculty granted for limited period only.) -- 

Blake v, CsiantNE, No. 3127, anle. 

v. PreMumplion of Lost FaruUy. 

3214. When presumed - After what period.) - 

Walter ?'. Gunner A Di.ury, No. 1052, arite . 

3215. • ~ Exclusive possession A repair for 

long period -Original possession acquired without 
legal title.] Tin* f>wncr «jf a frc«*ho]d dwelling- 
housf* brought an luttion in rcsp<*ct of tint dis- 
lurhanct; of his poH.Hes.siori of a pew in the ]»arisli 
chiircli. 'riieii* was i*vidence f-liaf. hir more than 
wventy years lie A his iiredecessors in title had 
oer*,upied the pew, kept it loek4*d, A repaireil it : 
Held : ii]>oii till* prineiple that a legal origin ought 
to be presumed if a legal origin be ]>ossib](*, f lie 
grant of a faculty ought to be pr<*sumed, A the 
action was maintainable ; A this was so though 
it. npfieared that 200 years ago the then lessee 
of the hoUHi*, Fx*fore he l>4*came the freeholder, first 
acquired possession of the ]h;w in a manner which 
gave no legal title, the subHerpient enjoyment not 
being more cotisist<*nt with tJie illegal origin than 

■ with the prf;sumption of a latU‘r faculty. — F hil- 
LIFH r. JlALLinAV. 11891 j A. 228 ; 61 L. J. Q. B. 

' 210 ; 64 L. T. 74.5 ; .55 .1. i>. 741, IF. L. ; affg. H. (\ 

- Hub nom. FIallihay v. Pujuaph (1889), 23 B. IJ. 

: 48, C. A. 

I AnwtlftiumM : — Apld. Llff lit foot v. EoMlwood A CroHS-Kiono 
j (IS89), TriHt. 248 ; .simi>'*iin v. (JiMinianchoifter, Corpn., 

I (I89(ij 1 C'h. 214. CODM. JUjticrtH A l^ivull v. JarriCH 

(1904), 89 L. T. 2H2. AW. Hulliert V. lialo, (1909] 2 C:Il 

570. Cwsd. A.'U. V. Homer (No. 2), (19J2J 2 C.*h. 140. 

* AM, General KstateH (>9. v. Hi»aver, (19i4J 3 K. H. 918. 

RSo. Proud V. Price (1893), 62 L. J. Q. 1). 490 ; Rtiii*- 
Dkan-GlblMUil e. WilkiiiHon, (18971 1 Q. li. 749 ; L. C. C. 
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Ecclksiastical Law. 


Sect, 3. — The church: Sub-sect. 0, E. (6), (c), (d) | 

(e ) i.f ii. Hi.] | 

8240. Non-parlshloner — Claim to seat In body 
of church.] — ^Byerley v. Windus, No. 3124, ante. 

As appurtenant to property In another i 

parish.] — 8ee^ al 80 % Nos. 32.52, 325.5, 3315, posi. 

Claim to seat in aisle — As appurtenant to | 

property In another parish.] — See Nos. 3251, 3252, 
3315, post. 

(c) What may he claimed. 

8241. Seat In body of church.] Case, 
No. 3150, ante. 

8242. .] — Boothly v. Batly, No. 1012, arde. 

8248. Upper end of seat.] — Buxton v, 

Baitman (1004), 1 Sid. 88, 201 ; 1 Keb. 457 ; 
T. Uaym. 52 ; 82 E. 11. 087, 1050 ; svib nom. 
Bunton V. Bateman, 1 IjCv. 71. 

AnmtitUiims : — Held. Harrow v. Kow (160ft), 2 Kcb. 1142; 
AHhly u. FrcK‘.kl«toii (1682), ft Lev. 7ft ; Jacob v. Dallow 
(1UU8). 12 Mod. lU^p. 2ftft; Kourlck v. Taylor (17rj2), 
Hay. ftl ; r. Hooth (1786), 1 Term Kop, 42ft ; 

(^hurUtti V. Krewen (1806), h. K. 2 E<j. 6ft4 ; Cliaptnan v. 
.IniioH (IftOO), ftft Ji. J. Kx. lOU: HUlotnaii'dibbard v, 
WllklnBoii, (18071 1 Q. H. 74U ; Ulavorlcy (Viwir, ctAi.) u. 
Claverley (I’arlHbionorR, et<;.), (ftavurlcy (('hurchwartltiiiH) 
V. C!lavorloy (VIc4ir, oU‘.), Uutucro & I.<vb v. (Uavcrlcy 
(Vicar, etc.), (190«J 1*. lil.'i. 

Claim by non-parlshloners.] - See No. 3121, 

a7de, Noh. 32.52, 3255, 3315, post. 

ScCf uIho, No. 32 S 5 , 

3244. Seat in al8le.]~*(k>i even’s (Use, No. 31.50, 
ante. 

Claim by non-parlshlon^rs.l See N(»h. 32.51, 

3252, 3315, 

8245. Seat In chancel -Chief seat.] -TIalu r. 
Elms, No. 400, ante. 


aisle.] — Barrow v. Kew (1608), 2 Keb. 342 ; 84 
E. B. 213 ; sub nom. Barrow v. Keen, 1 Sid. 361. 

8252. .] — pew in the aisle of 

a church may be prescribed for as appurtenant to 
a house out of the parish. Qu. : as to a pew in 
the body of the church. — Davis v. Witts (1800), 
For. 14 ; 145 E. K. 1008. 

8258. .] — Churton v. Prewen, 

No. 3315, post. 

3254. Claim to seat In body of church.] 

— Davis v. Witts, No. 3252, ante. 

3255. .] — pew in the body of a 

church may be prescribed for as appurtenant to 
a house out of the parish. — Lousley v. Hayward 
(1827), 1 Y. & J. 583 ; 148 E. H. 304. 

AnnoiaiianH : — ^Befd. Jic Ht. Colunib, Londonderry Pews 

(1863), 8 L. T. 861 ; (Jliurtou r. Freweii (1866), L. K. 2 Eq. 

034. 

3256. .] — Churton v. Prewen, 

No. 3315, post. 

3257. Whether apart from house.] — Corven’s 
Cake, No. 3151), ante. 

3258. .] — PiirrTMAN v. BninoKR, No. 3125, 

ante. 

3259. .] -WOOLLOUOMBK V. OuLDlllDOE, 

, No. 1 167, ante. 

1 3260. In parish.] — Srot^cs v. Booth, No. 

3275, post. 

See, also, Nos. 3251, 3252, ante. No. 3315, post. 

3261. Estate in another parish.] — (kiUKTON 

V. PllEWKX, No. .3315, post. 

See, also. No. 3275, post, 

(r) Proof of Claim. 
i. Jn General. 


3246. Chancel claimed in right of honour.] 

— IV) a deeJn ration in an action on the case for 
disturbing pUf. in (lie use of his pew, stating a i 
proHcuiption to sit in a certain ])ai4^ colled the 
parson's chaTic(4, paiv(4 of the chiirt^i, & that (lefts, 
disturbed hiiii from (entering into tlie cJiancel A 
sitting in the si^ats tluuv ; a plea that th(‘y w'd-e | 
844sc*d in fee of t lu^ hoiKdir, & that the chancel wiis i 
l>arccl of thii lionoiir, tV thel•<^forc‘ they sat in tlie i 
seats of th(^ chanc«4, is bad, for it docs not answt'r 
th(^ d<*chu*aiion. 

in an action for disturbance in a pt^w, it is not 
nocessary to allege, that the messuage to which 
tile light is appuitenant is an ancient mossuagi^ — 
Dawnky V. Dee (1020), Cro. .lac. 005 ; 79 E. B. 
517 ; suh nom. Dawtuke r. Dee, J. Biidg. 4 ; 
Palm. 40 ; 2 Boll. Bep. 139. 

AfnnUaiiotut <R«Id. Huxtiiii r. Hiitoinan (1662). 1 Sid. ftft ; 
Koiirirk r. Taylor (1752), Hay. ftl ; Hp<M>ner r. HrfwnU'r 
(lft25). ft Hliig. IftO. Mentd. PlttH r. Uainoo (1700), 1 
Halk. 10; Kcblo r. Hlokerlmccn (1707), Kel. W. 27ft; 
Hr>’au r. WhiMtlor (1828), 2 Man. & Hy. K. H, 318. 

8247. .1~1*AUKKR r. Beach, No. 3053, ante. 

3248. Upper place in seat.] — OAni.i!rroN r. 
Hutton (1020), Noy, 78 ; PfJm. 424 ; 74 E. B. 
1045. 

Annoiatfon : — Reid. Huxteu r. Hutoman (1002), 1 Keb. 370. 
also, No. 3243, ante. 

(d) In respect of ir/ai/ Property claimable. 

3249. House.]— Anon. (1010), 1 Brownl. 45; 
123 E. K. 055. 

Mentd. Griffin r. Dighton & Davies (1863), 
33 L. J. Q. H. 29. 


, 3262. Whether proof of repair necessary.] — 

: Bunton v. Bateman (1004), 1 L<*v. 71 ; sub nom. 
Buxton v. Bateman, 1 Sid. 201 ; 1 Keb. 457 ; T. 
Uaym. 52 ; 83 E. U. 302. 

Annfitrttwns : — Refd. Harrow r. Kow (1008), 2 Keb. 342 ; 
AHhly r. Frecklotou (1082), ft J.iev. 7ft ; Jat*ob r. Dallow 
(1098), 12 Mnd. Ucp. 233 ; Keiirlck v, Taylor (1752), 
Hay. ftl ; Ciiurtori r. Freweii (1800), L. U. 2 Eq. 034 ; 
('hapiimn r. Joiicm (1809), 38 L. J, Ex. 109; Htilcman- 
Gibburd v. WilkiriHon, 118971 1 Q. H. 749 : Claverley 
(Viear, etc.) r. ('laverley (l*arishloiicrs), Claverley (Chnrcili- 
wanleiis) v. Claverley (Vicar, etc.), Gatacro &. Legh v. 
Claverley (Vicar, et-e.). [19091 P. 195. Mentd. Ht<KjkH v. 

! Hooth (1780), 1 Term Hc-p. I2ft. 

3263. .] — When a prescription for a seat 

, ill a (iiurch is found by the verdict, the repairing, 
i which is only a circumstance re(]uisite to support 

the prescription, is of lu'cessiiv incJnd<?d. 
Stedman r. II Av (1722). 1 Com. 300; 92 E. B. 
1115. 

3264. .] — In an action for distimbing pltf. 

in liis pew, pltf. need not lay or prove that he 

; repaired it against a stranger ; a I iter in a dispute 
. with the orcUnary. — K ksrk'k r. Taylor (1752), 
1 Wils. 320 ; Say, 31 ; 95 E. B. 043. 

Anmftntunts : — Consd. Proud r. Price (1893), 42 W. R, 102. 
Rrfd. Waring v. Griffith (1757). 2 Keny. 183 ; StookM v. 
Health (1780), I Tenn Rep. 428 ; (-roM v. Salter (1790), 
ft Temi Rep, 0.39 ; Crisp r, Martin (1870). 2 P. D. 15 : 
Halllday r. I'hllllpe (1889), 23 Q. H. D. 48j Claverley 
(Vicar, etc.) p. Claverley (Purbihiotierf)), daverifey (Church- 
wardens) r. Claverley (Vicar, etc.), Gataore Sc Legh v. 
devorley (Vicar, etc.). 11909] P. 195. 

3265. .] — Bradbury r. Burch (1071), 

T. Jo.3; 84E. B. 1118. 

I wlaitctalioa .* — Bsid. Stodman r. Hay (1722), 1 Com. 306. 


8250. .] — Dawney t’. Dee (1020), Cro. Jac. 

606 ; 79 E. II. 517 ; sub nom, Dawtree v. Dee, 
J. Bridg. 4 ; Palm. 46 ; 2 Boll, Bep. 139. 

AnnoiatUms R«ld. Buxtun r. Batc«ian (1082). 1 Hid. 88 ; ; 
Kcnrtck e. Taylor (1752), Say. 31 ; Hpoonor c. Brewster ' 
<18W). 3 Btw 130. Mentd. l*itu v, Uainoe (1700). 1 : 
Halk. 10: Kebic v. HIckeringoll (1707), Kcl. W. 273 ; 
Bryan r. WhtsUor (1828). 2 Mon. Sc By. K. B. 318. 

3251. In another parish — Claim to sent in 


3266. .] — ^WooLLOCOMBE r. Ouldridue, 

No. n07,a/dc. 

3267. .] — (1) Evidence of repair to a pew 

claimed by prescription is not absolutely necessary, 
as no repair may have been made within the 
period of any one lixing. 

(2) If a i>ew be held by a faculty or prescription, 
tbc ct. cannot disturb the possessor ; it cannot 
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interfere so as to defeat that riglit (Du. 
Lusuinoton). 

(3) A claim by prescription can be set up in an 
act. WTiere there is a choice given to paHios by 
the ordinary practice of tjie ct., it cannot interh‘n‘, 
except on application (Du. Litshinoton). 

(4) An exclusive right to a pew must be main- 
t4uned either by a faculty wliich may be seen, or 
by prescription which implies a faoufty. Thougli 
it is not competent to the Ecclesiiustical ('Is. 
to trv a prescription ; still they may proceed until 

E rohibited, for Ihc defect is not in jurisdiction, 
ut in nu*do iriatioms (Du. Lusiiinoi\>n). 

(5) A man holds a pew by prescription when he 
A thosi; before^ him, in the occupation of a houst*, 
have had constant us(^ A: poas<‘ssion, from time 
immemorial. Whenever a pew has bi*en repaired, 
evidence should bc» adduced to show that tlie 
iH'pair w/is made by the individual claiming a 
prescriptive right ; for, if done at thi‘ expcuise of 
the pari.sh, that circumstance wcmld t^'iid strongly 
against a claim by y>rescrii)tion (Du. Litsiiincjton). 
- Knapp r. St." MauyV, Wiij-kshkn (Pakish- 
l<»NKUs) (isr»l), 2 Dob. Kccl. 3r»S ; 17 L. T. O. S. 
lill ; ir* Jiir. 17:{ ; I«3 K, U. 1314. 

AntuAoiitm^t 'Auto (I ) Reid. 1^. (*. v. PiindaM, | laot] 1', 1. 
(Jt-tuTfilli/, Reid. Stih‘inuie<iih)iar<l r. WllkiiiHoii, 1181I7J 
1 g. 11. 741». 

3268. Where other acts of user proved.l - 

ST]l.KMAN>(jlHHAUn I’. Wll.KINSON, No. 321M), pOfit, 

Claim to seat In choir. | - Str No. 3243, ante. 

3269. Whether proof of occupancy sufllclent.l - - 
PUOTM) r. PUIC’K, No. 3131, (tntr. 

3273. By evidence of acts of ownership — Acts 
maintaining & upholding right.] — Pittman r, 
Jluii>(jt:j<, No. 3125, ante, 

3271. Inconsistent with possession by per- 

mission of churchwardens - Coupled with evidence 
of exclusive possession.]— STU.KMAN-diitiiAHi) r. 
WlLKI.NHCiN, No. 3290, pout. 

3272. Allegation of Joint tenancy— Whether sup- 
ported by evidence of tenancy in common.] ■ - 
Snkuikavk r. liluKUtAVK (1022), J'alm. 101 ; Hi 
K. n. 1027. 

Admissibility of evidence - Of repair.] -Sve No. 
32HH, p(»iiL 

3273. Evidence of abandonment.]— Sti luma N' 
(iiUHAKu r, Wilkinson, No. 3200, post. 


ii. By Evidonrv of (iHcr. 

3274. Periodof user— Thirty-six years.) - Dookus 
r. JiiiooKH (17H3), 1 Term Jtep. 431, n. ; 00 E. H. 
1170, II. 

Anmiitiliims Gonsd. Moivaa »*. t'urllH (IsviH), Muii. & Ily. 
K. IJ. Reid. Slwks r. liooth (178fi), 1 Trriii 

• 2s ; (iriinth r. MattheWH {171».‘I), Tt-nn 2IHI ; 

Monran r. ('urU-i 7 L. J. O. S. K. JJ. iir> ; l*hlli|>j»H 

r. Hullldtty, {181I11 A. <?. ; J’roijci r. (J8D.‘g, 

1*. J. g. 11. 490 ; KuJIeti v. Ht. JohiiV, |iiirHroi]|B;ti 
liriiUro (1910), 32 T. L. It. .^71. Moiltd. llryan r. WhlHlW 
(IK28), 8 H. Sc C. 288 ; A.-U. t?, HoriUT (No. 2). (1913] 
2 rii. 140 ; (General KHtutes C’o. r. lieuver, 11914] 3 K. H. 
918; A.-O. for Southern Nigeria r. Holt 'LivtTjM»ol>, 
(10151 A. O. 599. 

3275. Sixty years.] — PoHucshion for above 

sixty years of a pew in a church is not a suHicient 
title til maintain an action ufKin the com; of dis- 
turbance in the enjoyment of it ; but pjtf. must 
IJrove a prescriptive right, or a faculty, A should 
claim it in his declaration as appurU;nant to a 
messuage in the parish. 

A faculty of a yiew to a man A his heirs is not 
good ; 80 of an aisle of a church (Uijllicr, J.). — 
Htockb i\ Booth (1786), 1 Term Itep. 428 ; 00 
E. R. 1177. 


Annoit^ians : — Raid. Spooner r. Bretruter (1825). 10 Moore, 
C. 1>. 494 ; Morgan r. Cartla (1828), 3 Man. Sc Ky. K. H. 
389: OElAp V. Martin <1876), 2 P. D. 15; Philipps «. 
Ualliday, (1891] A. C. 228 ; I>roud v. Price (1893). 62 
L. J. Q. B. 490. Mentd. Ne\%’caiitle r. Clark (1818), 2 
Moore, C. 666. 


8276. Thirty years — Pew in chancel.] — 

Unintennipted possoasiou of a pew iu the chancel 
I of a church for thirty years is pivsumptive evidence 
of a prescriptive riglit to Die pow in an action 
: Against' a wrongdot‘r ; but t hat presumption may 
be rebutt-ed hy proof tliat the pew hail no existence 
thirty yeni*s ago. — (inrPFiTir v. MArnimvs (1703), 
5 Term Rep. 206 ; 101 K. R. 166. 

AnruttaiUms ; -'Refd. Morgan r. CiirtlM (1828), 3 Man. A Uy. 
K. H. 389 : Morgan r. CurtlH (1829), 7 L. J. O. S. K. H. 
9:. ; IViipor r. lluruurd (1843), 12 L. J. g. H. 301 ; Halll- 
cluy r. Phllipim (1889), ft T. L. 11. 281 ; A. *17. v. lIoriuT 
(No. 2). (1913) 2 Ch. 140. 

3277. Application of Prescription Act, 

; 1832 (c. 71), s. 2.] — < -Risp V, Martin, No. 328.5, post. 

! 3278. Application of Prescription Act, 1832 

(c. 71), s. 1.] — i». 1*UH’U, No. 3134, ante. 

3279. Eflect of grant by rector dc churchwardens 
— Where church rebuilt.] — Rookiis r. Bhookb 
(1783), 1 Term Rc‘p. 431, n. ; 00 E. R. 1170, n. 

A inuitnt inns : - CojUd. Morgan r. (1828), 3 Man. & 

Hy. K. n. :I8». Retd. SHm-Wh r. HooMi (I7SII), I Toriii JHip. 
428 ; tirimth r. Matt hows (1793). 5 'IVnii Hi p. 290 ; 
Philipps V. llalliday, (1891] A, i',. 228; IToud if. Prioo 
(1893), 02 1>. .1. g. H. 490 ; Kollotti\ St. John’s. HiirHoough 
Hrhlgo (1910). 32 T. L. K. 571. Mentd. Hryaii n. Whlstlur 
(1828). S H. A 288; A.-(l. r. Jloriu*r (N.>. 2), 119131 
2 (’ll. 140 : (ioiirral Kstal^^s Co. r. Ih'avor. 1191 i| 3 K. I). 
918; A.-d. for Sonihcni Nigeria v. Holt, (UviTpool). 

; (191.5] A. C, .599. 

> 3280. Effect of Interruption.) A right. a pow 

can only exist by faculty or hy prescription. 
WIktc ili(* pn^st^ription is int^uTupted the jury 
ai-e not bound l-o presume a faculty fi*om long 
undisturbed possession. -Moihian v, (’iTims (1820), 
. 3 Man. A Ry. K. R. 380 ; 7 R. J. O. S. K. R. 05. 

Anmitaiiim : — Reid, drilllii v. J light on (1801), 5 H. A S. 

, 93 ; Hallhlay v. IMiilipps (1889). 5 T. L. II. 281. Mentd. 

Htllcinaiedlhlmnl r. Wilkinson, (18971 1 g. H. 719. 

I 3281. Rebuttal of evidence Pew not In exlst- 
j ence.] — (iHippiTJi v. Maitiihwh, No. 3276, ante, 

I 

I iii. By Bvidenov of Jivpalr, 

3282. By faniily.j — ( I ) A man ituiy prescribe 
for tin* sole (‘iijoyiiN'iit of a S4‘at in the aisle of a 

‘ cliureli, if the family have ust^d t4> repair it.. 

(2) The heir sliuJl have an action for injuring 
the t<»nih of his ancest4»r 

(3) None* can h*gal]y dohuse KiiiiersDtious pictures 
. in n cliurch window. 

If any one do so, without Ii(M*nce from the 
' ordinary, he should he hound U^ his good lieliaviour 
(prr C’cit.). Kkancks r. Lkv (161.5), t’ro. .Jim:, 366 ; 
70 K. R. 3M ; sa/i norn. Dav e. Rkddinofiklii, 

' Noy, 101. 

AioutlaliiniH : Is to (2) Refd. Spooner r. Hn*\vster (182.5), 
10 .Moon*, C. I*. 491. (tinrndlut Mentd. It. v. J^oiition, Hp. 
(1743). 13 Kiist. 420, ii. ; Ph-tolier r. SomiLoh (1820). 3 
Hirig. .501 ; Hryaii r. Whistler (1828), 8 H. A 2KK ; 
Winstunley r. North MaiichesUfr OversiterH, (1910] A. (J. 7. 

3283. By corporation — Enjoyment In mayor A 
. alderman.) — .Iacoh v. Dauji, No. 1210, antr, 

3284. At expense of claimant for time being of 
prescriptive right.] — PrrrrMAN v. RiiiDiiKii, No. 
3125, ante. 

3285. .] “(1) A parishioner who claims a 

legal rigiit hy pwtscription bi a jiew in the* nave, of 
Ids parish church must, in order to displace the 
gc;n*'ral right of the ordinary, not only sfaiw that 
the has Isrc'n occupied hy him or his pre- 

dec(;HHors in tit le in respect of an ancient lining! in 
the parish for a period more or less cfxDuichsd, hut 
must also prove, if any alteration or repair of the 
pew has been necessary, that such repairs or 
alterations were executed at the experisf^ of those 
who at the time claimed th<! pn'seriptive right 
to ii. 

(2) Svmble : Pr<*scription Act, 1832 (c. 71), s. 2, 
dr>eH not apply to a claim by prifscription to a pew 
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Ecclesiastical Law. 


Sect. 3 . — The church : Sub-aecL 0, E. (e) tii., iv. & 
r., ( jf F. ; a^-secis. l^ijSc 11.] 

in the nave of a parish church. — Crisp v. Martin 
(1876), 2 P. 1). 1.5. 

Annotatimui : — As io (1) Consd. Clavcrley (Vioar, ct<j.) v, 
Clavorley (PariBhlonowj, etc.). Claverloy (Church wardous) 
r. davorioy (Vicar, etc.), Gatacre ic l^h v. Claverley 
(Vicar, etc.), flOOU] P. 19.5. Reid. Stiloman-Gibbard v. 
WlIklnBon, 11897] 1 Q. B. 749. As to (2) Apld. WoHt 
Pcckham (Vicar & CJhurchwardenB) r. Goary, Dallson 
Intorvoninir (1889), Triflt. 189. FoUd. I’roud v. ITlco 
(1893), 62 L. J. Q. B. 490. 

3286. For what period.] — Walter v. Gunner & 
I)UURY, No. 1052, ante, 

8287. What amounts to repair — Whether re- 
llnlng pew.] — Stit^man-Gibdaud v. Wilkinson, 
No. 3290, jjoat. 

Whether proof of repair essential.] — Sec Nos. 
3262-.3268, ante. 

8288. Evidence of repairs— Entry in vestry book 
— Whether admissible.] — In an action for dis- 
turbing pltf.*B enjoyment of a pow claimed in riglit 
of a mciHsuage, an old entry in the vestry book, 
HigncHl by the churchwardens, stating that the 
pew had been repaired by the then owner of the 
messuage, under wiiom i)ltf. claims, in considera- 
tion of his using it, is admissible evidence to prove 
pltf.’s riglit to the pc*w. — Prht5 v. JiiiTT.EWOOD 
(1812), 3 Gamp. 288. N. J». 

AnttoiMm : — Refd. Sturla v. l''re<‘c,Ia (1 880), 5 App. (!as. 623. 

8289. Of one of three pews — Whether 

sufllclent for claim for all.] — In ciise against thci 
church waa’dens of the pari h, h)r disturbance of 
pltf. in a pew t^laimed in r('spect of an ancient 
mesKuage, when it apjieared tliat there were 
three adjoining news, which liad been used for 
many yc'ars by tiio family of pKf., At tliat repairs 
haxl be(»ii done at the expense of t.he family in 
r)no or mor<j of these pt^ws, althmigh it di<l not 
appear whether in the one claimed in the aedion : — 
licit! : sufTicient* to support a verdict for pltf., 
although no evidence was given that the three 
pews had ever fonned one.- - Pepper IIarnari) 
(1843), 12 I.. J. Q. 11. 361 ; 1 L. T. O. 8. 169 ; 7 
,1. P. 687 ; 7 .Tur. 1128. 

iv. By Evidence of Other Acts of Ownership. 
3290. Removal of woodwork— Substitution of 
chairs for seats.] — (1) (Claimant of a right by pre- 
scription to a ia»w in the. chanc<*l of a y)arish chui'cli 
ill respcTt of his owmership Ar- occuipaiicy of an 
ancient house in the parish must-, as against the 
onlinary, not mendy exclusive possession 

of tile pew by iiiniKtdf his predecessors, but also 
some a 4 ;t of uw*r or asm^rtion of proprietary right 
inconsistent with incite possession by pt»nuissioii 
of the churchwardens. Tlie riglit to such a pew 
is subject to the burden of repair, but it is un- 
necessary to prove actual rt'pair where evidence 
is given of other such acts of user or assttrtion t»f 
proprietary right, n,‘piilr being only one of many 
possible acta of um^r. Ppon siiidi prex^f bidng 
givtui, a lost faculty should pivsumed. 

(2) The removal of the w'oodwork of a pew in the 
chwccl & the substitution of chairs for the fonuer 
seats is on net of ownership or assertion of pw>- 
prietory right inconsistent wdth any riglit in the 
ordinary, «, togotlier with exclusive possession, 
is BufTlcient to prove claimant's right ; such re- 
moval will not amount to an abandonment of the 
riglit, unless it- bo coupled with circumstances 
inmoating an intention to abandon. 

(3) Ro-iining a pew is not an act of repair. 
Setnble: (4) the right of tlio lay rector to tlie 

chief seat in tlie chancel of tlie parish church is 
not eondned to a single seat for ills personal 
occupation. — B tilbman-Gibbard r. WiiJaxsoN, 


[1897] 1 Q. B. 749 ; 66 L. J. Q. B. 216 ; 76 L. T. 
90 ; 61 3. P. 214 ; sub nom. Wilkinson, Jarvis & 
Clodk V. Stileman-Gibbard, Re An Application 
IN, 13 T. L. R. 145. 

V. Presumption of Lost Faculty. 

See Sub-sect. 9, D. (a) v., ante. 

( / ) Jurisdiction of Courts t6 try. 

8291. Jurisdiction of Ecclesiastical Court.] — 
Anon. (1608), No. 1247, ante. 

8292. .] — Hussey v. Leyton (1612), cited 

12 Co. Hep. 106 ; 77 E. K. 1383. 

AnnoUdion : — FoUd. Corvon'a Case (1612), 12 Co. Hop. 105. 

8298. .] — Gabven & Pym’s Case (1612), 

Godb. 199 ; 78 E, II, 121 ; svb nom. Pym v. 
Gorwyn, Moore, K. B. 878 ; sub nom. Corven’s 
Case, 12 Cki. Bep. 105. 

Annotations .‘^BeM. May v. OUbert (1613), 2 Bulst. 150. 
Mentd. Frances v. Ley (1615), Gro. Jao. 36G ; Buxton «. 
Batonian (1662), 1 Sid. 88 ; Spooner v. Brewster (1825), 
3 Bing. 130 ; Churton v. f'rewen (1866), L. K. 2 Eq. 634 ; 
Ashby V, Harris (1868). L. R. 3 C. 1». 523 ; HUl v. Hill, 
1 1897 J 1 Q. B. 483 ; Clavorley (Vicar, etc.) v, Clavorley 
(I'arlHiauncrs, etc.), davorioy (Churchwardens) v. Claverley 
(Vicar, etc.), Qatacro & Ijegh v. Claverley (Vicar, etc.), 
11909J P. 195. 

8294. .] — May v, Gilbert (1013), 2 Bulst. 

150 ; 80 E. n. 1025. 

Annotatiuns : — Refd. Chester's, Bp, Case (1699), 5 Mod. Rep. 
433 ; Byerloy v. WiiidUH (1«26). 7 How. & Ry. K. B. 664. 
Mentd. Jtu;ob v. Hallow (1698), 12 Mod. Rep. 233 ; .Stocks 
r. Booth (1786), 1 Term Hop. 428. 

8295. .J — Harris v. Wiseman, No. 1194, 

ante.. 

3296. .]~-Carleton v. Hutton, No. 3248, 

ante. 

3297. Anon. (1700), No. 3]r>2, ante. 

3298. .] — WiTi iiEU V. CiiESLAM (1743), 1 

Wils. 17 ; 95 E. It. 467. 

3299. In proceedings for faculty.] — Swet- 

NAM V. Archer, No. 1 190, ante. 

3300. For removal of pew.] — U. v. 

Tristram, No. 1252, ante. 

3301 . Restraint by Court of Chancery — 

In vacation.] — lie Bateman, No. 1341, ante. 

SeCt alsOf Nok. 1249, 3294, ante. 

F. Diaiurhanee. 

3302. Whether action lies.] — Dawney v. Dee, 
No. 3246, ante. 

3303. .J — Mainwaring r. Giles, No. 3140, 

ante. 

3304. Remedies — Nature of remedy — Bill in 
Chancery — After decree before ordinary.] — Bill 
wdll not lie to quiet one in the possession of a pew 
in a church, though idlf. before had a decree befoi*e 
the ordinary for tius pew. — ^Baker v. Child (1691 ), 
2 Vom. 226 ; 23 E. li. 746. 

3305. Action in ecclesiastical court — 

Seat claimed by prescription — Prescriptive right not 
in dispute.] — J acob v. 1)allo, No. 1249, ante. 

3306. Proof of title — Whether prescriptive 

title must be shown.] — Dawney r. Dee 1620), 
Cit). Jac. 605 ; 79 E. R. 617 ; sub nom. Daivtrek 
i\ Dee, j. Bridg. 4 ; Palm. 46 ; 2 lloll. Bep. 139. 
Annotations : — ^Beld. Buxton r. Batonian (1662), 1 Sid. 

88 : Kenrick v. Taylor (1752). Say. 31 ; Spooner v. 
Brewster (1825), 3 Bing. 136 ; Bryan r. Whistle (1828), 
2 Man. St Ry. K. B. 318. Mentd. intts v. Qainoe (1700), 

1 Salk. 10 ; Keblo r. HiokeringeU (1707). Kel. W. 273. 

3307. .]t“Buxton V. Bateman 

(1064), 1 Sid. 88, 201 ; 1 Keb. 457 ; T. Baym. 
52 ; 82 E. B. 987, 1056 ; sub nom. Bunton v. 
Bateman, 1 licv. 71. 

Annotations .^Foild. Barrow v. Kew (1668), 2 Kcb. 342 ; 
AMUy V. Freckleton (1682). 3 Lev. 73. Oonsd. Keniiok v. 
Ti^lor (1753). Say. 31 ; Churton v. FTewen (1866), L. R. 

2 Sq. 634 ; CiavefieT (Vioar, ete.) v. daverleyCParlsh- 
ionete. etc.), Claverley (Church wardens) v. CSaveiiey 
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(Vloar» etc.), Gatacie & liCgh v. Claverley (Vicar, etc.), 
(1909] P. 195. Bold. Jacob v, Dallow (1698), 1 2 Mod. Rep. 
233 ; Stockfi e. B<»oth (17 S6), 1 Term Rep. 428 ; Chapman 
V. Jones (1809), 38 L. J. £x. 169 ; Stlicman-Olbbard v. 
Wilkinson, (1897] 1 Q. B. 749. 

330g. .] — Mkrciiant i\ Witite- 

FANB (1077), 2 Ixiv. 193 ; 83 E. B. 614 ; sub tiom. 
Marchant V. WiiTTPAiN, 3 Kcb. 754. 

3309. .] — Jacob v. Dallo» No. 

1249, ante. 

3310. Disturbance by bishop.]-— 

In case for disiurbinfi^ bin scat in tlio churcli ; 
if against the bishop he must show title, aUter if 
against a stranger. — A siii.y r. FwpX'Ki.pn’ON (1082), 
3 Lev. 73 ; 83 E. R. 683. 

AnvoitUums : — Comd. Kenrick r. Taylor (1752), Say. 31. 
Reid. .Htedmonr. Hay (1722). 1 Com. 366. 

3811 . Disturbance by stranger.] 

— Ashly V, FreckiJ'TTON, No. 3310, mUe. 

3312 . Whether finding in previous pro- 

ceedings in ecclesiastical court sufficient.] — Upon 
a libel in the Consist^mal Ot. for disturbance in 
plif.'s riglit to a pew, the ct. adjudged the right to 
iH* in pltf., & admonished deft, not l*» sit in the 
pew ; I lie C^. ot Arch<‘S reversed the sentence, 
nut admonished di*ft. not to use t he pt*w agiun : — 
JleUl : t hesc sentences wc»re not conclusive evidenci* 
of ]»lif.'s right in an action for a disturbanct* 
between the saino yiaitif's. — CnofiH r. SAi.Tliu 
(1790), 3 Term Rep. 039; 100 K. H. 777. 

Anm4atii/fi : — Raid. Barrs r. Jacknon (1S42), I Y. & C. Cli. 

Cos. ri85. 

3313. Pleading — Manner ot disturbance.] - 

Dawnkv V, Deic, No. 3210, autr. 


Si:B-.SErT. 10. — lUllVATE ArST.Erf and 

3314. When claimable — General rule.] — Franc iss 
r. Ley, No. 32S2, ante. 

3315. .] — A person may prescribe for 

a cliancel, or for an aisle, or for a pew in an aisle* 
or in the nave of a parish churcth if he prescribe 
tiiat ho &> all, etc. . . . had always repainsl, e> en 
though the c*st4itc or liousc in re.specrt of which 
the yirescription is claimeil be* out of ilu* parisli. 

Upon bill filed to esi ablish a right to a c hancel as 
pait of the parish church, against tlie lord of ihe 
manor, who claimed it u.s appendant to ih(* matior 
or manor-hoiisi*, it appearing that the chancel 
was an ancient chapel, coeval with the church ; 
lhat it. was a private cdiapel erected by the. lord cd 
the manor: — Held: immemorial use dc occu]»a- 
lion, coupled with rep;ipatiori, entitled tlie lonl of 
the manor by prescription to the piTpetuol A 
exclusive use of the chancel ; K this right might 
exist, notwithstanding that the fixM-hoId might 
not be in the person prescribing, in oltiiough thf* 
es^te or howie to whicn the chancel was appendant 
might not be situate in tlie parish. — C 'hurton v. 
h'REWEN (18«0), L. R. 2 Eq. 034 ; 35 I.. J. Uh. 092 ; 
14L. T. 840; 30 J. P. 803 ; 12 Jur. N. H. 879. 
^nfia(a/iona Cooid. Norfolk v. Arbnthnoi (1870), 4 

a P. D. 290 ; J^ad r. Price (1893), 62 L. J. Q. B. 190. 

Rtfd. Fowko r. Beriogton. (1014J 2 Ch. 308. 

3316 . .]— Tlie parish church of A., 

regarded as one building, is a cruciform church 
w’ith a central tower ; the jiortion ca.st of tliis 
tower is called the F. chapel, ic occupies the 
place commonly filled by the chancel. Pltf. 
claimed this potiion of the building as his privab; 
prop^y, dc built a wall across the west end of it, 
so as to separate it structurally from the rest of the 
church. Deft, pulled down part of this wall, 
alleging that the F. chapel was the chancel of the 
paxi^ church. A, even if it were not, still tliat the 
pariahioners were entitled either by prescription 
at common law, or by virtue of a lost grant, or 


under Prescription Act; 1832 (c. 71), to light from 
this chapel. Evidence was given of numerous 
acts of exclusive owncrsliix) by pltf. & his ancestors 
for moi*o than 300 years ; dooument-aay evidence 
of title to the same effect w’as produced, & at the 
trial, witliout a jury, judgment was given for 
I>ltf. On appeal ; — it c/d : (1 ) tlie evidence slioWed 
that the disputed building was not the chancel 
of the parish chui'ch, but had always becn^ the 
property of jiltf. A his predecessors in title ; 

(2) tlie claim to light ooiud not bo maintained 
on any of the grounds set up by deft. ---'N orfolk 
(Di:ke) r. Aubutunot (1880), 6 C. P. D. 390; 
19 L. J. Q. R. 782 ; 43 J.. T. 302 ; 44 J. P. 700, 

0 A 

Antuiiaiionji : — A9 to (1) Raid. Fowko v. BorIncUm, 11914] 
2 Ch. 308. (fennraUv, Mantd. Halliday v. BhlTlpiw (1889), 
6 T. L. 11. 281 ; Proud t». Price (1893), 62 h, J. Q. B. 490 ; 
Wheatuuv. Maple, (1893] 3 Oil. 48. 

3317. Freehold not vested in claimant.] — 

(^lUBTON r. Fuewbn, No. 3316, ante. 

3318. In respect of what property claimable — 
Whether land without house.] — Qu. : wht?tlier a 
X>rescripfion to an aisle in a churr.li which pltf. 
A all those, et<\, used to repairs, as belonging to a 
manor, where ho had no dwelling-hoiiHe, but only 
land, is a good Buggestion for a prohibition. — 
SjiAMDUOK i». FE'mPLACE (1078), 2 Mod. Hep. 
283 ; 80 E. H. 1074. 

3319 . ,] — (J) The freeliold of a chapel 

or lesser chancel may be vosi/<Ml in a private 
XHTKon, though siicli chapel or chancel forms an 
int.<*gi'al portion of, A. is under the saiiie roof 
W'ith, a parish cliurch. (2) The enjoyment c>f 
such chapel or chance], A the right to i1« exclusive 
use, is not neci^ssarily annexed to a dwelling-house. 

(3) Immemorial rejiair of a cliajH*! or It^ssor chancel 
whicli is part of a parisli church, coupled with other 
acts of ownership, is evidence of a freehold of 
inheritance in it being ves(-<*d in those who have 
executed the repairs A (*xercifMid the act s of owner- 
ship .— (■iiapm an V, JoNKH (1809), L. It. 4 Exch. 
273 ; 38 L. ,1. Ex. 109 ; 20 L. T. 811 ; 17 W. it. 

i 920. 

AnmMttionH: An to {\) A (2) Refd. Nc»rf«ilk «. Arliuthnol 
(1879), 4 <J. 1». D. 290; Buiim‘tt v. FawHwd.i (1887). 3 
T. B. R. 736 ; Proud r. Prioo (1893), 62 B. J. Q. B. 490. 
Ah to (;i) ^fd. Powko f>. BC'i'Jiigten. (1914J 2 Ch. 308. 

3820. Whether house or estate In another 

! parish.] --'(.’ifriiTON r. Fuewen, No. 3316, anta. 
8321. Rights of owner Proposal to build new 
church.]— E voiih v. New (hinin.'iiEH HuiBniNii 
CoMRH. (1843), I L. T. U. S. 66. 

3822. Estate of freehold —Though under 

same roof as parish church.J -Chapman v, Jonics, 
No. 33 1 ‘1, atile. 

3323. Evidence of.]— -C iiapwlan v. 

JoNKfl, No. 3319, ante, 

3324. Alleged substitution of other seats— 

; Substitution not confirmed by faculty.] — liENNiirrT 
, V. FAWHHKn’ 0887), 3 'P. L. H. 730. 

' AniutUUionB -Folld. (^'hlchcHlicr A Enhrook BNtate TrustodM 
r. VViMidward (1888). TrlKt. 180. Reid. West PorskliuiJi 
(Vlfur A < ^iimdiwardoiiH) t>. Hoary (1889), Trlnt. 189. 

3325. Rights of Incumbent— Whether entitled 
to right of light— In respect of remainder of church.J 
— NonFfJBK (I)UKE) V. Arbuthnot, No. 8310, ante. 

! Liability to repair.] See No. 1012, ante. 

Prescription to seat In aisle— In respect ot house 
! in another palish.] — See Nos. 326 J, 3252, ante, 

. Whether proof of repair necessary.]— 

1 See No. .7243, anlc. 


HVB-SECT. 11. — BuRIAM in THE CHUBOH. 
Right of burial in.jSee Burial, Vol. VII., pp. 

528, 529. 
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Ecclesiastical Law. 


Sect. 3 . — The church: Sub-sects, 1] 12. Sects. 4 

5 ! Sub-sect . 1 , A., B. & C .] 

Removal of human remains Interred In.] — See 

Bubiai., Vol. VII., pp. 568, 559, Nos. 340-342. 


Sub-sect. 1 2 . — Sac^rilege. 

0Sec CiUJMtNAL I/AW, Vol. XV., pp. 959, 900. 


Sect. 4.— THE CHURCHYARD. 

'Provision of land for.] — See Burial, Vol. VII., 
2 >p. 539 el seq. 

Boundaries of — Jurisdiction to try question of.] — 

See Boundaries, Vol. VJT., p. 272, No. 50. 

Consecration of.] — See Burial, Vol. VII., p. 527, 
No. 70. 

Extension of churchyard -** Land adjoining 
existing churchyard.”] — /SVc Buiual, Vol. VII., 
p. 527, No. 70. 

Right of adjoining owner to object.]— 

Burial, Vol. VII., p. 519, No. 270. 

8326. Right of property in — Herbage & loppings 
of trees.] — herbage of a parochial c.hapefyard 
^ the loppings of trees in it, by law belong to the 
incumbent. If a parson is proceeded against for 
cutting down tiinb(;r, under the SUit. 35, Kdw. 1 , 
Mtat. 2, it must be by indictment at common law. 
—Cox r. ItuiRAF'r (1757), 2 Lee, 373. 

Vesting of freehold.] - See Burial, ^^>l. 

VJI., p. 520, Nos. 03 -07. 

3827. Schoolhouse built on part of site.] - 

The vicar of the parish cannot ivcov**!* the school- 
house by ejectment, although it may have bec‘n i 
built on what is evidently i>art of the chui'chyard, | 
if it appear that the iioiisi^ was built on the site of | 
a verv old schoolhouscL the site of whi(*h might ! 
have been granted before the disabling statutes ; > 
but if a paH> of the housf! is built on ground taken 
fiDin the churchyard i*oeently, tiie vicar may 
remove that part. — Doe d. Coyle r. <7 olk (1831), 

0 C. P. 359. 

3328. .|-' Whoi'o in ejectment plif. gave 

evidence of some aclfl of owm?rship exercistul upon 
the land in disputes by thc^ lessor’s ancestor, ic of i 
a line levi<*d by liim about< the siune time ; iNt | 
deft. i)roved some acts of owncM'ship by the vicar, i 
At gavi» t»vidence which tended to show that the 
land was fonnerly piu-t of the cdiiiiH'hyard, the 1 
judge ivfusiHl to leave it as n (iU4‘stion to the jury, ; 
whether the paities to the line had any estatt* of > 
fivehold, but told them that the line was a con- ! 
elusive bar to the vicar. On eri-or : — Held : this ’ 
was wrong, ^ the judgment was revei*sed. An I 
adverse nossession for twenty veal's, is not a bar ; 
to a rector or vicar, except as against the same I 
incumbent who submitted to such iwissession.- - * 
llUNCORN r. (Doe d.) Dooper (1826), 5 B. i\ i 

696 ; 8 Dow. A: Uy. K. B. 450 ; 4 L. J. O. 8. K. B. i 
281 ; 108 K. B. 259. j 

Application of Statutes of Limitation.] — Sec, { 
gvfierally. Limitation of Actions. ; 

Right to feU Umber.]— Nos. 3709, 3710, post \ 

3329. Under ancient mrant — ApplicaUon | 

of 85 Edw. 1, Stat. 2.] — Whcrcf the usage of cutting { 
down trees in a churchyard has been exercised by i 
certain persons for upwards of two hundred years, ! 
the ct. will not upon the mere suggestion of on I 
undue exercise of discretion, interfere by injunction. ! 
35 Edw. 1, Stat. 2, does not apply. — A.-G. r. 
Warren (1841), 8 J. P. 774. 

Rhrht of burial In.J — Sec Burial, Vol. VII., 
pp. 529, 530. 


3380. Repair & maintenance — Fences — Indict- 
ment of vicar for non-repair.] — v. Heynell, 
No. 436, ante. 

3381. 6c footpaths — Duty of church- 

wardens to repair.] — Walter v. Mountague Sc 
Lamprell, No. 431, ante. 

.] — 'See, further. Burial, Vol. VII., 

pp. 520, 627. 

Closed burial grounds.] — See Burial, Vol. 

VII., p. 551, Nos. 289, 290. 

Levelling of mounds In — Whether faculty 
necessary.] — See No. 1367, ante. 

Monuments in.] — Sec Burial, Vol. VII., pp. 532, 
533. 

Disinterments.] — See Burial, Vol. VII., pp. 
559 et seq. 

User for secular purposes.] — See Burial, Vol. 
VII., pp. 534, 535. 

3332. New path in — Necessity for faculty.] - 

Walter v, Mountague Ac Lamprell, No. 431, 
ante, 

3333. Right of way over churchyard — Claimed 
by prescription — Whether good.] — Anon. (1478), 
Jciik. 112 ; 145 K. K. 99. 

3334. .] — Walter v. Mounta- 

ouE Ac LamprelTm No. 431, ante. 

3335. For public generally — Whether good.] 

— Walter v. Mountague Ac Lamprell, No. 431, 
ante. 

3336. Jurisdiction of ordinary to grant 

faculty for.] -TIkj ct. having a discretionary juris- 
diction to grant by faculty the user of a way 
acri'OHs a churchyard for public convenience, or to 
an individual for [uivate convenience, lU'ovided 
no iletriincnt will thereby accrue to the parish- 
ionc'rs, luus also a discretionary jurisdiction to 
grant Ukj tjxclusive user of a right of w'ay under- 
n(*ath a part of a churchyard to an electric lighting 
CO., to eruiblfi it to introduce electric lighting into 
the neighbourhood. The faculty should be grantetd, 
subject to the payment of an annual sum to the 
ivctor iis the freeholder of the churchyard. — 
»ST. BeNK’T, SllERKIlOO (liErTOH & Chuhch- 
w' AUDENS) r. Hr. Bene’t, Siiekeiiog (Bauish- 
ioners), St. Nichotas, Acons (Hector As Church- 
wardens) V. 8t. Nichoi*as, Acons (Parishioners) 
(1892), Trist. 271 ; sub nom. Jte St. Benet, Sher- 
lioo, lie St. Niciioi^s, Acoxs (1892), [1893] 
P. 66, n. 

Jntuitatum -Reid. lie St. NicliohiB tJolo Abbey, lie St. 

Jieiua Fliik, lUuirchyurd, llUDIiJ 1*. 5S. 

As means of access to church.] — See 

l*art 111., Sect. 7, sub-sect. 9, C. (5), ante. 

3337. Right of way under churchyard — Juris- 
diction of ordinary to grant faculty for.] — St. 

Bene’t, SitKitEiioo (RKtrroK Sc Churchwardens) 
V. St. Bene’t, Suereuog (Parishioners), St. 
Nicholas, Acons (Rector Sc Chitrchwaudens) 
V. St. Nicholas, Acons (Parishioners), No. 3336, 
ante. 

Closing of paths in churchyards — By ecclesiasti- 
cal commissioners.] — See Sect. 16, post. 

8338. Easement of light over — Faculty for.] — 

St. Martin Oroars, No. 1740, ante. 

RatablUty oU^—Sec Burial, Vol. VII., p. 564, 
No. 389. 

Closed 6c disused burial grounds.] — See Blhuai., 
Vol. VII., pp. 549 ei seq. 


Sect. 5.— TITHES AND TITHE RENTCHARGE. 

Sub-sect. 1. — Tithes generally. 

A. The Jtight to Tithe. 

3339. Right of the Crown — Extra parochial 
places.] — Banister r. Wright, No. 3375, post. 
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8340. .] — Shaw v. Toppinci (1714), 

1 Wood, 645. 

See^ fiuriher, Constitutional Law, Vol. XI., 
p. 560, Nos. 090, 601. 

3841. Right of incumbent.] — Anon. (1675), 
No. 2487, nnte. 

3342. Vicarage under sequestration — Pay- 

ment to sequestrator — Right to account.] — 

vicarage being under sc^questraiion for debt, the 
occupiers paid their tithes & certain alleged 
moduses to the sequestrator ; — Held : the vicar 
might, notwithstanding, file his bill against the 
occupiers for an account & satisfaction of their 
tithes, without making the sequestrator a co-pltf., 
though no fraud or collusion between the occupieiv 
A the sequestrator was alleged. — W aurinoton r. 
Sadler (1861), 1 You. 283 ; 159 K. U. 999. 

3343. Whether apportlonable— On death 

of incumbent.] — (Vmiposition for tithes, I'cccived j 
after tlic death of the ineumbent by the successor, , 
apportioned with refercRice to tlio re.spectivii | 
periods of enjoyment. — ^.Vvnhley v. Woudswoutji I 
(1813), 2 Ves. A «. 331 ; 35 K. K. 315. | 

.* -Apld. (-Udliam v. Huliburd (islll), 2 Y. & 

C. Ch, i’an. 20JK ; 

3344. — — - — - ,| -A reeU)!*, who took a. 

composition for ids iitiies every Micliaeimos, died , 
in .Ian, 1811. Tlu* new itwtor was eollaUjd in . 
the following Apr., A before liarvest time he : 
employed a siirveyor to value the tithes. 'J'lie 
surveyor furnished him with a report, stating what^ i 
lie considered ought yearly to be paid by each of | 
the occupiei*s, aa a composition in lieu of tithes. 
In Aug. the new rc‘ctor requii’ed the respective 
occ'upiere to pay Idrn as a compensation for tiieir 
tithes the amount mentioned hy the surveyor. 
Th(‘ occupiei's accordingly in Nov, 1811, made 
their payments according to the surveyor’s rtipoil-, 
for the whole year from Michaelmas, ISKh to 
Michaelmas, 1811; — Held: the represeiit^ilive 

of the late ivctor was (‘iititlod to lie paitl by the 
new r(*ctor a proportion, according t^i tiie tim(‘ 
wldch <*la[)sed fi*c»ui Michaelmas, 1810, to the late 
rtetor’s death, of the composition which existed 
in the late ii'ctor’s lifetime. 

Scinble : a (composition for tithes is within 
l)isti*ess for llerit Act, 1737 (c. 19), s. 15, A Ap- 
portionment Act, 1831 (c. 22). — Oldjia.m r. 

lIunBAHD (1813), 2 V. A a CJi. (^iis. 209 ; 03 K. 11. 
91. 

3345. As from what time -Predecessor 

both rector & patron.] Hetjiam. r. (Ihego, No. 

2121, anle. 

3346. Vicar— Of common right.] --- Fox 

V , Baudwell (1736), 2 Ooin. 498; Bunh. 327 ; 

2 Wood, 338 ; 92 K. B. 1178, II. L. 

3347. By gift, composition, or prescrip- 
tion only.]— Anon. (1639), Marcdi, 11; 82 

E. R. 389. 

3343. .] -By the <;ommoa law, 

the rector lias a right to all such tithes to which 
the vicar is not entitled, A the title of the vicar , 
must rest either on direct proof of an endowmc'iit, 
or on an endowment to bo inferred by prciscription 
or usage. Titlies of peas A beans liavc bi^en 
held to be comprised in the description of tithes ; 
of com. — ^A.-G. V. Waiiu (J818), 11 Bcav. 203; ' 
Cripps’ Church Cas. 161 ; 12 Jur. 807 ; .50 E. U. ] 
791. : 

3349. Whether claimable by prescription As 


part of manor.] — Tithes cannot be proscribed for 
as parcel of a manor. — S herwood v. Winch- 
comb (1593), Gro. EUz. 293 ; 78 E. R. 547. 
Annotation : — Conid. WinohoBter’a Bp. Case, Wright v* 
j Wright (1596), 2 Co. Hop. 13 b. 

I B, Meaning of Tithe. 

3350. In ancient documents — Whether imyment 
in lieu of tithe Included.] — The word tithes is 
continually found in ancient instiiimonts used to 
denote tithes qua tithes, or a commutation lor 
them, and may mean either one or the other, as 
the subsequent usage explains. — N orton v, Ham- 
mond (1826), 1 Y. A J. 94 ; 148 E. R. 600. 

3351. .] — The woixi “tithes,” in 

ancient documents, do(‘8 not nocc^ssarily Import, 
that tithes wewi tlien payable in kind, but may 
mean a money payment in lieu of tithes. — B eck 
e. Brisk (1830), I Or. A J. 246; 1 Tyr. 132; 0 
L. J. O. S. Ex. 26; MS E. ii. 1110; ituh nom. 
Brek V. Bkck, 1 You. 211. 

Anfwtaiion : — Mentd. Baitio r. OiiriiH (1841), i Hum, 327. 

3352. ** White tithes ” — Explained by usage ot 
parish. 1“ -Tlie words “ whiU) iiihtw “ liave no 
gtmeral memiing, but are appli(7ible to distinct 
things in distinct parish(*s. Th<^ m(*aning, iliei*e- 
foro, of t hose words, as applicable to a particular 
parish, is to be asccrtaineci only ftoin the usi^ge 
in iliat jiaiish.— Bkchkr v. (’layk (1835), 1 Y. A 
G. Ex. 448 ; 160 E. R. 183. 

3363. “ Privy tithes •’—“Small tithes.”] — 
“ I’rivy titlujs ” synonymouH with “ small tithes,” 
though the Ecclesiastical Hurvey makers a distinc- 
■tion between “ privy tithes ” A “ lesser titluv,” 
tliat distinction being explained hy a subsequent 
UMTier, distinguishing lietween tithes in g('neral A 
privy tithes payalde to the vicar; A there being 
(ivideiKie tJiat in tJie district wiuM'cin tiie vic^arfigo 
is situate privy titlufs nujari sTiiall tithes. — 
(!lkk r. IIAIJ. (1840), 7 A Fin, 744 ; West, 
118; 9 E. R. 453, II. L. ; fijjff/, H. G. Mti/j nom. 
Hall r. Godson (IH3(i), 2 Y. A G. Ex. 1.53. 

3354. Small tithes < Not dependent on quantity,] 

- Folatoes being sown in great (pliant iti<»s in a 
eomiuon held, the rector brought his hill for them 
as a great tithe : — Held: pot<ato(‘H being in their 
nature a small tithe, iJie sowing tluim in greatc^r 
qiiauHtifrs makers no altiu-ation. Smith v. Wyat 
( 1742), 2 Atk. 361 ; 9 Mod. Rep. 336 ; 26 K. K* 
fS20, L. G. 

#SVr, also^ No. 3361, 'pout, 

G. Nature of Tithe. 

3355. Whether tenement.] — Titlies are a tene- 
ment. II. r. Skinolk (1718), 1 Stra. 100; 93 
E. H. 411. 

AonnttUionM : FoUd. U. r. KIIIh (IHHO. .3 Price, .‘{2.1. Conid. 

15. Nevill H Q. H. 4.'i2. Reid. Unilorlilll v. 

KIlWiemiMi (ISJ.'i), Mile. Yo. 450. 

3356. Within 19 Geo. 3, c. 56, 8. 14.] — 

Tithes an; a tenement ; A as such, within tins 
exempticin in 19 G(m:>. 3, c. 56, s. 14, from the 
duty on soles hy auction impciscd hy the 43 Geo. 
3, c. 69, sched. A. A Jetting by auction of 
tithf^H of com, then standing A growing on the 
ground to be iransferrcid by way of lease for one 
year, to commence from before the day of the 
auction, is a l<?tting hy auction of the t<inemeut, 

A not a sale of tiie tithes ; A that, although no 


PART Vll. SECT. 5, SUB-SECT. 1.— A. 

d. night of incumbent — Vicar — 
Compeneaiion for arreara.] — A vicar, 
having granted au annuity charged on 
his iH'iiefIcc, ic Iteixig entitled Ut compeu- 
aatiou for titho arrean, under 3 d: 4 


W. 4. c. 100, limy t»e rcHiraiiUMl from 
receiving them until answer 1 »ut in t4i 
a hill filed againfit him for ralMiitg the 
arrearn of the annuity. — r. 
Itoni.VHON (18.31), ifayoH A Jo. 022. -- 
IR. 


PART Vll. SECT. 5. SUB-SECT. 1.— C. 

a. < Iharge on ** jtrrpctual eat<xte '* — 
.\<ti on Tithe nmtidiarge ia 
a htirdeii on the flmt outaie of in* 
fieri taniMt, or the flrut rxinMstual OMtatc 
e(|iiivalent thereto, & not on the foe- 
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Ecclesiastical Law. 


Sect. 5. — Tithes and tithe renicharge: Svb-sect. 1, 

tithes at 2s. Od. in the pound, on the full value 
under 37 lien. 8, c. 12. 

(2) The maxiin ccclesia decinias non solvit ' 
ccclesia, applies only between rector & vicar of | 
the same parish. — S t. Paul’s (Wauden, etc.) v. ! 
St. Paul’s (Dean) (1817), Wils. Ex. 1 ; 4 Price, ! 
(i5; 14HE. K. 395, Ex. Ch. : 

AnnoUUirm : — As to (1) Retd. Vivian V. Cochrano (1855), 4 ! 
1)6 (1. M. & G. 818. I 

3385. .] — It has been constantly held that , 

if land has no discharge of itself, it is discharged ; 
cnily in the hands of the ecclesiastical owner, under 
the maxim Kcctesia dccimas non sotvit ecclesice ; 
a maxim that is binding as long as the land is 
actually held by an ecclesiastic ; but if it is trans- ' 
feiTed into the hands of laymen it becomes liable 
(Hilt William 8cott). — IjAgden v. h'LACK (1810), 

2 Hag. CJon. 303 ; KJl E. K. 751. 

AnwitMm : — Mentd. LcwIh r. Ilrlclgtituii (18.11), 2 Cl. & 
Ein. 788. 

3386. Glebe — General rule.] —A vicar cndowfjd 
of glebe & small tithes shall not pay tithes of his 
glebe to the parsfm.- JIjjnco v. M Alston (1590), 
Om. Eli'/.. 479 ; Moons Iv. B. 457, 910 ; 78 E. K. 
730. 

3387. Effect of lease or sale.] — Stuuton 

(VICAII) V. (ILKIHLEY (1580), Sav. 3; 123 E. B. 
979. 

3388. EfTeci of release of all demands.] 

— Stile v. Milks (1585), O ven, 39 ; 7t E. 11. 881. 

(c) Fish. 

3389. By custom. | — Pish aiT. t.ithable by 
ciisUim. U. V. (-AliLYON (1789), 3 Term Kep. 
385 ; 100 E. U. 031. 

Annotation; — Reid. H. v. ('hrlHtoi)liorHon (1885), l(i Q. 11. 1). 7. 

3390. " — River fish.] — Tithes are not payable 

for fish taken in rivers, except by custom. — 
Daweh r. lllJDiJJ.KHTON (1031), Cvu. CiU‘. 339; ' 
79 E. B. 897. ' 

3391. • — - — Sea flsh — Expenses not deducted.] — ! 
Tit-lics of Ijsli are payable only by cuKtom, &; can- 
not be claimed as a mere ])ei'soual tithe, deduct is 
iwpvHsis ; for whens tithes in kind are due only 
hy custom, it stnuns impracticable to dc>duct the 
expenses.— KEi.YNAriv r. (1 wav as (1729), 2 Bro. , 
I’arl. (Jus. 410; 1 E. B. 1051, II. E. ; tnib nom. 
(IWAVAs V. Kklynack, 2 Wood, 2S1; Biiiib. 250, 
11. D. 

3392. Whether oysters included.]— Milui ay r. 
Skinneu (1713), 1 W<K>d. 511. 

Proceedings In respect of — Necessary parties.] — 

Sve No. 3399, post. 

F. Actions in resjtert of Tithe. 

(f/) Jnnsdiction of Courts. 

3393. On appeal to sessions— When title in 
Issue.] — On an appeal soastons, if the right of 
tithes come in cpiestion the ct. cannot pi'uceed in 
the eaust‘. -B. r. PrKNfXs (1720), 11 Mod. Bep. 
320 ; 1 Stra. 201 ; 88 E. B. 1004. 

AnnottUioHs > K. r, WakfiloUl (175S), 1 Burr. 48.5 ; 

ilaekhouM) t». BitiUuewt'aniioiUh (18U0), J> G. B. N. 8. 315. 

8394. .] — WheiH? a p<»r»on who had beem 

BUinmoned by two justices under 7^8 Will. 3, 
c. 0, 8. 1 , apiH»aPt»d bofon* thi'iu, w'as ordennl to 


pay the tithes demanded, &; did not raise any 
question of modus, but afterwards appealed to 
the sessions, &> there, for the first time, set up a 
modus, & tendered evidence to prove it : — Hetd : 
the ju^ices at sessions might, in the exercise of 
their discretion, reject the evidence. Semble : 
the power of justices to try questions of tithe 
under 7 & 8 Will. 3, c. 6, is taken awa^ by sect. 8 
of that Act, where a question of modus is raised. — 
in. V. Jeffreys (1823), 1 B. & C. 004 ; 2 Dow. & 
Hy. K. B. 860 ; 1 Dow. & Ry. M. C. 465 ; 107 
E. R. 222. 

3895. Court of summary Jurisdiction — Where 
title in issue.] — Deft., a householder, was sum- 
moned before justices under 7 & 8 Will. 3, c. 0, 
for non-payment to the rector of the parish of 
dominicals, a tax in lieu of tithes in respect of 
dwellings erected on land formerly subject to 
tithes. Evidence*, of custom in the parish to pay 
these dominicals w'as adduced before the justices, 

the attorney who appeared for deft, objeicted 
in writ-ing the jurisdiction of the magistrates, 
on the gi'oimd that deft, had a bond fide objection 
tei the validity of Ukj payment, which being due 
by custom th(‘y could not try. The justice's 
: stab'd tlnit they thought the custem was estab- 
lished, A made an order on deft, for i)ayinent of 
the claim with costs. Ui>on certiorari to quash 
this order : - 7/c/d ; aliliough a claim of right 
might oust tlie jurisdiction of justices under this 
statute, the m(*ie asseriion by the alterney did 
not sulTiciently estabbsh a bond fide objef'tion on 
i defi.’s part. — R. v. »Savi>poim) (1874), 30 L. T. 

1 001 ; 39 J. l\ 118. 

See, also. No. 3402, post. 

(b) Actions for lievorert/. 

3396. Right of incumbent to bring — Before In- 
duction.]— A parson cannot bring an action for 
tithes until he is inducted. — A non. (1705), 11 
Mod. Bep. 10 ; 88 E. B. 874. 

Incumbent wrongfully presented & In- 
ducted.] — See No. 2388, ante. 

Incumbent guilty of simony.] — See Nos. 

2279, 2280, aide. 

3397. Right of lay-rector to bring — Rectory sub- 
ject to mortgage.] — (1) A lay-iini>i‘opriator, wlm 
is in possession of a rectory A in perception of ilie 
tithes, subject to charges by way of mtge. & fur 
raising poriions, inasmuch as such mtgees., etc., 
liaving permiit<*d tin* ]>oss<*s8ion, cannot claim 
the bygone rents, lias a tith^ siillicient t-o sustain 
a suit against (Kteiipiers for an account of tithes. 

(2) I J poll a bill filed by such a lay-impropriator 
against an occupier, who had taken a Icaw^ from 
the rei'tor, of the tithes of corn &■ grain, but 
exprt'ssly witliout prc*judi<^e U> any question as 
to the tithe of hay, & viho, by his answer, S4*t up, 
but did not prove, a modus as to the small tithes : 
— Hctd : prfH>f of the iwrception of some tithes by 
a lay-impropriator, without evidence of a grant 
from the ('ro^'n, gave a title to other tithes, of 
the i)ercc‘piion of which tbert* %was no actual 
, proof. — CJheiiry V . Legu (1827), I Bli. N. S. 300 ; 

I 4 E. K. 886, II. D. 

.lnm>fo/io9M : — Generally. Mantd. r. Davies <IS32). 

5 Sim. .131 ; Dolhvood r. WelherclTtI8.')5). I Y. & C. Kx. 

211 : Waterford r, Kiilirht (1844). 11 CL A: Fin. 653. 


FART Vll. SECT. 5. SUB-SECT. 1.— 

P. (a), 

h. Quarter sessions — .Veil to vary 
renicharge.] — Whert' a composition of 
tithes ha» been elfccted in a parUh 
situated parllr ^\itliiu the boundaries 
of one count r Ar partly witJdn tlio 
boundaries of another iMoiuty, there Is 
no JuHsdlctloii at the quarter scstilons 


of either of the counties within which 
Hiich i»arish is tM> partly situated to vary 
the tithe rcutoliarsre in lieu of com- 
i posit ion of tithes. — U. (5?MTTn) r. 
; KINO'S Cdr.VTT Chairman &JJ. (1896), 
i 31 1. L. T. 9.— IR. 

k. ,) — Justices at quarter 

sessions arc without Jurisdiction to 
vary til lie rentcharKc. — K. r, Mkatu 


JJ.. I1898J 2 1. K. 592. 624 ; 32 I. L. T. 
97.— IR. 

PART VII. SECT. 6. SUB-SECT. 1.— 
P. <bi. 

L Ainouni rerorerable — irheiher «r- 

f trusts of priition.) — If tlie peraott 
table to par tithe leiitchatire fall to 
do so. within ten days after service of 
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8898« Against whom brought — Land subject to 
tithe In mortgage.] — Crosthwaite r. Conlan 
11843), 1 L. T. O. S. 203. 

8899. Necessary parties — Tithes on fish.] — In 

a bill for tithes of lish all the iH^rsons intor«^s<4'd 
in any one particular advonturii must be miuie 

r ties. — T oppard t\ Paoe (1800), For. 1 ; 1-15 
li. 1004. 

Annniedion : — Distd. Peirott r. Bryant (1836). 2 Y. & C, 
Ex. 61. 

8400. Tithes on oysters.] — Where a bill ' 

was brought for the custoniary tithes of oystei's, 
alleging the customary payment Ui be in the 
owners A: occupiers of boats employed in the 
fishery. A: usually mooivd within the parish 
Held : it was not necessary to make the* dr<*dgei*s 
for the oy8tei*K, who had no inten^st- in the boats, 
but who shaif^d in the profits of the oysti^rs, 
parth^s to the bill. — Perrott r. Prya.nt (1830), 

2 V. A: C. Kx. 01 ; 0 L. J. Kx. Kq. 2<l ; 100 F. U. 
312. 

8401. Amount recoverable — Whether Interest 
allowed.]- If then* was an agix‘em<nit for tithes, 
t4> be paid on a particular day, the sum to bet pai<l 
would beai* iiiten^st from that- time ; but wls^re it 
is only a general agn‘einent for so niiich a year, 
witlunit specifying any time for the payment, no 
intt>rest is payable (Ix>Ri> Eli.knuoiu»it(ui).- ^ 
SifiPi.KV V. Hammond (1804), 5 Ksp. 114, N. P. 

8402. .J— Since 5 & 0 Will. 4, (!. 74, if any 

tithe, oblation, <»r cumposition not excepted in 
7 A: 8 Will. 3, c. fi, or exciHMling £10 y<*arly value, 
due fnnii any other person, is in arn'ar, it must be 
pi-oceeded for befon* two justices. If t-lu* title of 
the claimant, or liability of the paily sought t4> 
be charged is undis}>iit4Ml two yivirs’ arreai's may 
be then* n‘i*overed ; wlien‘as, if such tit hi or 
liability is d(‘nio<l ried rorc before thii justices, cu* 
at any time in writ ing, tin; claimant may pn)ceed 
in suit in equity, A: i*i*cov«*r six y<*ai‘s' arroiirs. - 
HoiiiNsoN r. PriiDAY MHIO). H* M. A: W. 11 ; 8 
L. T. O. S. 123 ; 11 J. V. 712 ; 153 K. U. 1077. 

, (r) Proof of liUjhi. 

8403. Presumption from long enjoyment Due 
performance of conditions.] — in favour (»f a long- 
continued enjoyment c»f tithes, in conforinity with 
successive recitals in old leases, the ct. wiil pn*- 
Hume perforinaiict* of (conditions to endow, *‘le. A: 
adopt ev«fry oth«*r pi'esiiiiiption ru'cessary give 
effect to such a title, so su}q>(>rt(Mi. Wool.KY r. 
Hihkknshaw (1823), 12 Price, 702 ; 117 K. It. 

851, Ex. (’h. 

8404. By admission of defendant.] Tn a suit 
for tithes, an lulrnission hy deft, of pltf.’s right U) 
a specified modus, in lieu of tithes, which cannot 
bt^ sustained, in consequence of its being defectively 
pleaded, is an admission of his tith* to the titlu^s. •’ 
Wharton r. C’iiii.d (1820), 7 L. J. O. S. Ph. 100. 

8405. Claim by lay Impropriator— Whether 
different from claim by spiritual person — Evidence.] 
— Burwell V, (’OATEH (1723), Bunb. 120: J45 

E. K. 021. 

8406. Whether long non-payment a de- 

fence.] — (1) The mere non-payimuit of tithes is 
not a sufficient answer to a claim of tith(*s made by 
a lay impropriator. 

(2) From evidence of right to tithes of all kinds 
in a lay bnpropriator up to a given timi*. A: of per- 
ception of the corn tithe since that time by 


I another pajty, a jury may, if it think fit, infer a 
grant of all the tithes by the first-mentioned im- 
propriator to such latt-er partly, who is thertjfowj 
I at Iibi»rty, in support* of his right to the hay tithe, 
to give in <»vidence leases of that At all other tithes 
' from the pr(*sum(*d grantor. — Andrews r. Drbver 
I (1835), 3 (^. A: Fin. 314 ; 2 Bing. N. C. 1 ; » Bli. 
N. 8. 471 ; 2 Scott, 1 ; « E. B. 1454, H. L. ; affg, S.C. 
siib nom. Bavlev r. Hrevkr (1834), 1 Ad. & El. 
449. Ex. Oh. 

.iPimtttUimM : — .In to (1) FoUd. Pay no r. KHdallo (18SS), 13 

Apt). (*UM. 613. Ah to <2) Rtfd. Daro r. Uoathooto (183(1), 

23 L. J. Ex. 243. 

3407. Evidence Justifying presumption of 

grant.] -Andrews r. Dkeveh, No. 3108, ante. 

340 g, Against rector — Evidence Justifying 

presumption of grant.] — Though men^ nonpay - 
iiKMit of litlu*s, for however long a period, would 
not be evid(‘n<5e of a grant*, y(*t a layman's adverse 
enjoyment of pernancy, for a long .series of yciars, of 
the iitht*s of (Certain lands, or of a nmney- payment 
in lieu of l it lies, coiiphnl with a succc'ssion of decMls 
by wiiich the tithes or iiion(‘y-paym(*nt*s in lieu of 
tithes have boeh coiiV(‘y<*d from one pi^rson t*o 
another, (corr(*spoiiding " with t*h(* enjijyiueiit, 
affords evidencM* sulVuciiMit* to justify a jury in 
pivsuming a legal grant of the lithi's. Hac’ON v. 
Wn.UAMs (1827), 3 liuss. 525; 38 E. It. <172, 
li. ; prei^iouH ptocvvdioqH^ Muh ttoni, Wilmams t>. 
Ba( 3)N (1823), 1 Sim. Ac* St*. 415. 

Aniuttatwn : -'Consd. HiikIxm r> Davit^n (1 k:{ 2). 3 Sliii. 331. 

3409. Claim by vicar -Effect of rector's dis- 
claimer.] -(1) Tithe Act, 1832 (c. 100), brings 
(low'll th(* period of l(*gal iiieiiiory from t.lu* iimt^ of 
Itichard 1. to th(^ time of tluj commencement of 
t-w'o incumb(*rLci(*s, not being t*og(‘tli(U* less than 
sixty y(*ars. A;, three years of a third inciimbeiicy ; 
hut* does not* civat-e a new ground of ex(‘inpt;i(in, 
or destroy th(* right t*o tithes upon proof of 

non-paymiuit or non-ivrider during t*wo sticJi 
iricumheiieit's. A:* t*hr('e yt^ars of a third, in erases 
when* pniof of non-payment or non-fvn(l(*r from 
the time of Itichard I. would, hefonf 7'iMi(; Act, 
18112 (c. KM)), hav(* established no (‘xemption. 

(2) 'Phe pnxif of the title t»f the vicar t<o sonu' 
small tith(*s, A' t fiat the ot her small t it hes had never 
been paid t*o t he n?(d*or, i.s not necjessariJy siiflicieiit* 
1*0 (‘stahlish tin* right* of the vicar to such oUku' 
small tithes, esp«*cialJy w’liere hoiik^ of t.h<f (evidence 
is opp(»s(Ml to th(* vicar's claim. 

(3) Wlien*, in a suif* for small f.if.h<*s by t.h(! vicar 
against occupiers, the recKir is a deft. Ac- disclaims, 
the ct. may use the dis(*Jaim<*r for the purpose of 
hmtiding upon it* a (h*cree for ilie parti(Mdar tit*lH*s 
d<*iiianded hy ])ltf. in the suit, but not for tin? 
purpose of pniving the right of the vi<!ar t*o HU(!h 
tithes. Sai.keld V. JoiiNHTON (1812), I Hare, 
KM); 11 L. J. <*h. 201 ; 0 .fur. 210; 00 F. H. 
1004 ; on nppni/ (1840), 1 Mac. A* (1. 212, 1.. i\ 
AnnotolionH : — Ah to (1) Conid. EcI1ow(M r. (3ay (]H*t3), 

4 g. It. 313 ; V. Piiyric (IKM3). 32 b. T. 3.30. BM. 

ToyfiilHM* r. Itrewii (IK-IH), 3 Ex(4i. 117 : Ely (Dean) u. 

OIIhh nK.'i2;, 2 l>e <1. M. He O. i.'tU ; EMdalfc v. l*aynu 

(No. 2) (1K85). .^3 li. T. 21. (lenrraUu, Msotd. (iray v. 

biveriNM)! He Miiry Ity. (IS46). 4 ity. 6c (Jiui. Oim. 233 : 

Ur i'.rohby TKIich {l.*t4U). 13 g. I). 7(>1 ; Afttl<^>lrri r. 

(lx3(*). 3 Mac. 6c (J. 2S* ; .^iM'phcnl r. boiiilimdc^rry (1832), 

21 L. J. g. li. 204 ; W1 Ih<»ii r. Eden (Im34). 2.1 L J. (Jh. 

10.3 : R.r. Yut4»i(l883), II O. II D. 7.30 ; «f.. CarMiariiic'H 
V. IMIKJj 1 (3i. 7.3. 

8410. Whether proof of non-payment to 

rector sufficient. i -.Sai.kei.d i*. .Iojinhton, No. 
3409, ante. 


notice, aa proscrOied by 1 & 2 Viet., 
e. lUV, tlie rentclianrcr u» tlicn entitled 
to prepare hl8 petition, 6c la iiiatifled in 
refualna to receive the arreani witlH>ut 
the ooata incurred in nreparing Ills 
petition ic incldeotaf thereto. — 
J. — VOL. XIX. 


Macartkky r. CfUAYDUN (1»43>, 8 
1. Kq. It. »9. in. 

PART VII. SECT. 6, SUB-SECT. 1.- 
F. (c). 

m. Claim hy ricar — Certificate oj 


rifmmiaMuauTH. h Pl( f, aiied aa \I< 2 ar for 
lithe (omtKiaitloii ; 6c In Ida bill act 
out the leHlflcitte In (vhieh he wiks 
named aa vicar 6l the applotment. 
chandme deft. UK (K^Mifdcr. Deft- in 
Ida aiiHWfT Mild that tie liellcved the 

1 1 
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Ecclesiastical Law. 


Sect. 5 . — TilheA and iUhe renieharge: Svh^aect. 1, 
F. (c) (d), G., H. cfc I . ; nub-sect. 2, 

8411. Against rector.] — The right to 

compel an account for tithes being consequential 
to the legal title, & the rector having primd facie 
the title to all the tithes in turn, it seema that in 
questions between the rector & the vicar, a ot. of 
equity ought not to make a decree in consequence 
of their opinion of the vicar’s title, & in derogation 
of that of the rector, until the title of the vicar 
lias been established by the decision of a jury ; 
unlt^sM such title is made out in the most clear 
saiisfaciory manner. — ^Barnard v. Garkons (1797 ), 
7 Bro. Pari. Cas. 105 ; 3 E. B. 09 ; sub nom. 
Garnons V. Barnard, 4 Gwill. 1462, H. L. ; 
revftg. S. C. anb nom. Garnons t>. Barnard (1793), 
1 Anst. 296. 

AnnnlaHnntt : — Fosrorott v. Parris (1800), 5 221. 

Distd. Konnicotlv. Watson O 814), 2 Price, 26Q, u. Oonfd. 
WilllH V. Fairer (1828), 2 Y. <c J. 217. Bold. Byam v. 
Booth (1810), 2 Price, 231 ; WlIliarnB r. l»rico (1817). 
Dan. 13. 

(d) JAmitaticn of Action. 

See, generally. Limitation op AcrriONS. 

8412. Under Tithe Act, 1882 (c. 100)— Intention 
of Act.l-~(1) ’Jlie object of the above Act, to be 
inferrcid from its pr < ‘1110610 as explained by the 
(macting paii, was, to prevent the? expense & 
inconvonience of suils for tithes, by establishing 
certain limitations of time aftf»p which claims of 
modus A diHfdiarg (‘8 should not bo quimtioncd. 

(2) The elTect cd the; Act as applicable to claims 
of ,oxemy>tio?i is not only to facilitate the pi’oof of 
exemption d(‘ facto for the imo past, but to 
dispense with the prcKif which was before required 
fitun laymen of any h'gal origin of such exemption. 

(3) TJje Acl app1i(*s also the case of a claim 
of partial exempt Jon on the ground of non-payment 
of tithes in n^spect. only of some! tit heable matters ; 
although t he same lands have paid tithes of other 
mattem. 

(4) Scftthle : under the same Act, a modus 
liable to the objection of rankness, but which lias 
bet‘n acti'd ui>on for the period pM^scribed by the 
Act , \^ in constitute a good i»xemption. 

(5) If the j>art.y claiming tithe inUmds to rely 
on the- matt<»r of fact or of law not inconsistiuit 
with tilt' simple fact of the enjoyment churned by 
tlie otlic'r side, lie must* allt'ge it specially, or he 
cannot avail hiiiistdf of it.- Sai.kkloj v. Johnston 
(1849). 1 Mac. iS& G. 242 ; I II. dc Tw. 329 ; 3 New 
Mag. ('as. 20 s ; 18 L. .1. ('h. 493 ; 13 L. T. O. S. 
501 ; 13 .1. 1>. 616; 14 Jur. 1 ; 41 K. B. 1257, 
li. ('. ; varying (1842), 1 llaro, 196. 

A»Ht4nh'tmH As to (1) Befd. Fellowcs r. Clay (1843), 4 

Q. It. 313. As to (2) Reid. Esdaile v. Payne (1885). 52 
1^. T. 530. As to (3) Held. £ly (Dean) r. BUbs (1862), 2 
Do O. M. dc U. 45U. As to (4) Retd. Toymbee v. Brown 
(1848), 3 Kxch. 117. UcncraUv. Mentd. Gray v. Liverpool 
Bury Ry. (1846), 4 Hy. «c Can. Cos. 235 ; lie Crosby 
Tithes (1849), 13 Q. B. 761 ; Maloolm v. (1850), 

S Mac. A O. 29; Shepherd v. Londonderry (18.53), 21 
L. J. (L B. 204 : Wilmm e. Kden (1854), 23 L. J. Ch. 105 ; 
K. r. Yates (1883), 11 Q. B. D. 750 ; Ksdaile e. Payne 
(No. 2) (1885), 53 L. T. 21 ; 8t. t^irtbarlne's College v. 
Rosso, [1016] 1 Ch. 73. 


8418. Effect of Act.] — Salkeld John- 

ston, No. 3412, ante. 

8414. Property in City of London.] — 

Payne v. Esdaile, No. 3451, post. 

8415. Under Real Property Limitation Act, 1883 
— As against eociesiasticai corporation.] — The 

right to tithes as against an ecclesiastical corqn. 
aggregate is not barred under above Act by non- 
payment for twenty years. — Ely (Dean) v. 
Bubs (1862), 2 De G. M. & G. 469 ; 20 L. T. O. S. 
35 ; 42 E. B. 950, L. C. 

AnnotaHona : — OoDSd. Irish Land Commission v. Grant 

(1884), 10 App. Cas. 14. Mentd. Esdaile v, Payne (1883). 

52 L. T. 530; Esdaile v. Payne (1889), 59 L. T. 010; 

Howltt e. Harrington, [1893] 2 Ch. 497. 

8416 . ^plication of Act.] — At the trial 

of an action of debt for not setting out tithes 
accruing from lands forming part of M. fen, in 
the parish of M., the general title of pltf. as im- 
propriate rector was admitted ; but it appeared 
that by a local inclosure act passed in the 47 Geo. 3, 
comrs. were directed to set out allot in lieu 
of all tithes in the parish of M., such parts of the 
land intended to bo inclosed as should be equal 
in value to certain proportions of lands in tlie 
parish of three cDiierent descriptions therein 
Bpccifiod, amongst others, to one-seventh part of 
all the old inclosed lands, except such lands "Us 
were foimerly part of M. common, & inclosed 
under an act of King Charles II. By a subsequent 
sect, pi'ovision was made for the ease of {inter 
alia) old inclosures or iticlosed lands subject to 
tithes, the ivspcctive owners whereof should be 
desirous of commuting for the*, tithes due thereout, 
Ac empowering the comrs. t*o din^ct such com- 
pensation to bi* macht out of otlu*r lands or by 
money payments. The comrs. accordingly made 
their awoi*!!, following the words of the Act, & 
professing to make an allotment to pltf. in lieu 
of all the tithes accruing within M. ; & the award 
was accompanied by a map of the inclosed lands & 
a schedule of lands not discharged from tithes 
was annexed to it ; but the land in question was 
not included cither in the map or the schedule ; 
neither did it appear that any land was allotted 
in respect of the tithes of it, nor was any money 
payment directed to be made. It did not appear 
whether M. fen forriu*d part* of the land inclos(;d 
under the act of (diaries II. The question of the 
liability of di'ft.’s lands having subsequently been 
brought under the att<Mition of M., assistant tithe 
comr., he decided that they were not exempted 
by the inclosure act & award. At that pltf. was 
entiUed to the tithes: — Held: ( 1 ) ivading botli 
EK^cts. of the inclosure Act together, it was not 
obligatory upon the comrs. to award compensa- 
tion with rt'spect to all the lands in the parish 
subject to tithes ; ( 2 ) the assistant lithe comr. 

I had, therefore, juri^iction to inquh'e into the 
fact whether or not comjM^nsation had been 
awarded by the comrs. ; (3) if his decision of 
that ^ fact m the^ negative was erroneous/ his 
decision that the tithes were payable was^rithout 


comrs. did make It sign such oertlficaie 
as ill bill stated ; bnt whether the same 
woH duly prepared A signed, he 
rpforit«d to siioh proof as pltf. should 
iirodiico theixHit. D{ma hooriiig upon 
bill A answer : — Uaa : the oerafloata 
snfHoionUy pmvod the tltlo of pltf. — 
OuowLRY e. Fukid (1837). 2 Jo. Ex. Ir. 
555.— IR. 

PART VIL SECT. 6, SUB-SECT, t.— 
F, <d). 

3410 L VnAeriAali^ropetiv Limitation 
Art. 1833— of Art. 

S of the above Act applies only betvreeu 


advome oloiniants of estates in tithe 
rentohoigo, A not as between tbe owner 
of the tithe rentohorge A the occupier 
A owner of the land. — Basil, v. Incor- 
rORATRD SOOIXTT (1847), 10 1. £q. li. 
411.— IR. 

B. ^.1 — Sect. 42 of the 

above Act does not apply to additional 
rent In lieu of tithe rantchaigc. oa 
between landlord A tenant. — A'r p. 
WARBCmrOK (1847), 10 1. £q. JL 206.— 
IR. 

0 . .) — Sect. 2 of the 

above Act docs not apply to claims for 
tithe comiHiMitlou, as between the 


tithe claimant & the owner ot the land, 
but only as between adverse ownciw 
of estates in tithe. — Shannon c. 
Hopdkr (1839); 3 I. L. U. 521. — IR. 

p. Vnaatis/ted judameni with- 

in 12 years .) — A olvlbblll decree for 
arrears ot tithe rentcharse, obtained 
within twelve years before action, 
though unsatisfled, saves the tithe 
rentcharge from being baned by 
StaL Limitations. — iRisn Lani> Com- 
MISfeMON P. JUDKIN (1888), 24 L. IL 1t. 
40. — IR. 

q. Hiseuniimumrt of receipt — 

Subst^eni receipt from person n/4 
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Part VII. — Property of the Church of Eholaho. 


jurisdiction & did not preclude deft, from showing;; 
that they had Ixvn t'xlinjniishod. 

(4) The neglect tt> a])peal fi*otn tlie ileeision of 
tithe 001111 * 8 . lituling that tithes ai*e payable, 
under Tithe Act, IS.'IO (e. 71), s. 4d, does not 
preclude the party against whom tlu^y decide 
afterwords setting up a previous commutation or 
extinguishment of the tithes under a prior Act of 
Parliament ; the jurisdiction of the comrs. in 
such case being taken away by s<‘ct. UO. 

(r>) 5rk*cts. 2 &> 34 of above Act do not apply to 
an action for not setting out tithes. The act 
applies to tithes only where the dispute is between 
adverse claimants, & not where the liability to 
pay tithes is que^tiom^d. — B itniiuiiy v, Fuij.kr 
( 1853), 9 Exch. Ill ; 1 C. L. K. 893 ; 23 L. J. Ex. 
29 ; 23 L. T. O. S. 131 ; 17 J. P. 790 ; 150 E. H. 
47, Ex. Ch. 

Annotaiumn : — Generally, Mentd. T?. v. \uiuu4oy (1858). 
E. n. & E. 8.V2 ; Peaw» v. ChnyUiT (1803). 3 H. & S. G‘20 ; 
lie The (Jharkieh (1873). 28 L. T. lUO ; ('olonitil Bank of 
AuHtralaHis r. Wlllaii (1874). L. H. ft I*. C. 417 ; U. v. 
BhomcUl BiKHmlor (1883), 52 L. .1. M. C. 78 ; Ex p. Wake 
(1883), 11 g. U. J). 2111 ; It. r. WoucIUouko, 1 1900) 2 K. B. 
501 ; It. r. Bradford, |1908J 1 K. B. 305 ; May v. Mills 
ll914), 80 T. L. It. 287 ; It. P. Nat Bell Uquors, 11922) 
2 A. C. 12S. 

3417. .J — St. Hahtiiot.()Micw’h Hos- 

pital 1 *. IhuiJ.lPS (1878), cited 52 J.. T. at 
p. 531. 

Annetiationa : — Consd. EHdailo v. Payno (1885). 52 L. T. 
530. Reid. EHdailo v. Payne (No. 2) (1885), 53 L. T. 21. 

3418. Property in City of London.] — I*aynk 

V, Esdailk, No. 3451, jfost. 

Presumption of grant from non-payment.] — 

*SVr No. 3103, ante. 

(J, Exemption from Tithe, 

3419. Whether by unity of church Sc lands.]-- 
(1) I'lu* perpet ual unity of a church iV: lands is not 
of itcudf a discharge fniin tith(*s; for the tithes 
being colhiU^ral t4> the land are not extinguishcid, 
but only suspended, by th^^ union, & when tho 
union c**ases they are payable, liands, tliereforci, 
b(>loiigirig U> the lesstT abbeys, th(»ugh Annexed 
to a greaU*!* abbey, yet. not being exeinpt«*d by 
31 Hen. 8, c. 13, becanit* liable* upon tin* dh-solutioii 
made by that sLitutc. 

(2) l^inds which came to the (*rown by the 
1 Edw. 0, c. 14, are* not exempted frfjin the pay- 
ment of tithes by 31 Hen. 8, c. 13. (>ERUAUii V*. 
Wrbjiit (1321), (Vo. .Tac. 307; 79 E. U. 518 ; 
sub nonu Wrkiiit r. (iKitUAKi) A, lIii.i>EHsiiA.\f, 
Hob. ,303 ; W. Jo. 2. 

.^Iniidfafioas ; — Aa to (1) field. Sydowius r. lloliiic (1935). 
Cro. Car. 422 ; Poife v. Wilson (1821), 2 Jac. & W. 513. : 
GeneraUy, Mentd. Bowles v. Atkins (1007), 2 Kob. 28 ; ' 
Thomas r. Sorrel (1073), 3 Keb. 155; MiUh r. Watkiim 
(1703), 2 Salk. 609; Biir>' St. Edmund Corpn. u. Evans 
(1739), 2 CJoni. 043. 

3420. Whether by liability to repair of chancel.] i 

— ^An obligation to n*pair the* chancel of the* church j 
does not e*xempt the? party from the payment of i 
tithes. — SwYER r. Weli> (1715), 2 Wooil, 18. 
Annotation : — Mentd. Jesu.s C/olUirt: r. Oibbs (1835), 1 Y. & i 
C. Ex. 145. 

By lapse of time.]*— N/t Sub-m*ct. 1, F. (d), | 
ante. i 

H. Voluntary Composiliofis or Allowances in Lien \ 
of I'llhe. 

8421. Whether binding on landowner -Con- 


firmation by court.] — BDGERiiEY V. Price (1673), 
(VvK. temp. Finch. 18 ; 23 E. R. 10. 

Aniuttafiotm : — ^DMd. A.-il. r. Choliiiley (1765), 2 Eden, 304. 

Mentd. Thorpo v. Mattiuglcy (1837), 2 Y. & C. Ex. 421. 

3422. Incumbent slmonlacally pi*esented«] 

— Huooksby t». Watts, No. 2282, atUe, 

3423. Whether binding on successor — ^Patron 
not a party.] — An agreement was made between 
tho rector Sc inhabitants of a parish, allotting 
lands in lieu of tho ancient glebe, wltli some 
addition on account of the rector's losing certain 
rights of common by an inclosuro ; Sc also providing 
an annual stipend or pecuniary compensation in 
lieu of tithes. The successor declining to abide 
by tho agreement, unless on an increase of tho 
stipend, an amicable suit was instituted in 
Hlinncery, to wliich tho oi*dinary, but not the 
Patron, who was tho King, was made a party. Sc 
tho parishioners agreeing to increase the stipend, 
a decree was made by consent to ratify the articles 
of agi*cH»ment. This agrecunent was acquiesced 
under for eighty years, forty of which tho rector 
against whom the decree was made remained 
incumbent : --Held : this agre(*m(*iit as to the 
pecuniary composition was not binding, the patron 
not being ever a ])nrty tberc*to ; Sc tho composition 
being ma<le only as respei^ting the value of the 
past tithes, without any regard !><» the future 
mcrefising value. — ('I1<)14MLEY v. A. -Cl. (1708), 7 
Hro. Pari. Fas. 34 ; 3 E. K. 23, II. li. ; nffo. S. (5. 
sub 7tom, A.-(l.r. Fiiolmi.ey ( 1735), Amb. 513, L. (\ 
AnnotalUma .*— -Confd. A.*(l. u. Wiirroa (1818). 2 Hwaii. 29 1 ; 

Thorim v. MatUiisley (1838), 8 L. J. Ex. Kn. 9 ; Plowduii 

V. Thorpo (1840), 7 (U. & Flu. 137. Rtfd. Sulkold v. 

JoliiiNoii (1848), 2 Exch. 2.56; Iluriicr v, licfUruH, [19231 

2 K. B. 314. 

3424. Agreement to accept benefit of trust.] 

--A., in coiisi(l(*ration of £800 paid by li., graTit<*u 
a rent charge t<i trushtes, in trust to pay it the 
\'icar of (7., in lieu of his small tithes ; but if, at 
anv time*, the vicar should insist on taking the 
tithes, t)n»n in trust for the pfK»r. 'Fhe deed was 
duly enixdled. An r>hjection, that the deed was 
invalid /is a purchase from the vi(;ar was over- 
ruled. 

That (deed] does not bind tli<^ vicar who may 
his small tithes, but he cannot take both, Sc 
(»f 00111*80 the tru8tc*eH mu:d. make a fresh contrmit 
with every succeeding vicar (Homilly, M.lt.). - 
MiMIANK V. JiAMBKHT (IK30), 28 Meav. 203; 51 
K. K. 341. 

3425. Whether valld.j Mii.hank v. Lambert, 
No. 3121, ante. 

I, Hnjht of Tithe Wap. 

See Ka^^ementh, p. 1 13, N<»h. 733, 734, ante. 


SUB-bECT. 2. (’oMMUTATION. 

A. Under Inelosure Aria, 

3426. Appointment of fresh arbitrator > On neg- 
lect of previous arbitrator to make award— What 
constitutes neglect.] -A private; Act of Parlia- 
ment, aft/er ar>TKjinting a comr. for dividing, 
allotting. Sc inclosing certain commonable lands, 
empowered an arbitrator, who was not tho comr., 
to declare by an /iwanl unditr his hand Sc seal, 
within six months after the passing of the Act, the 


liable ,} — A lithe rentehaiisre wati not 
paid for a period of throe Sc a half 
years from 1886. At the eud of that 
time ilie owners of the tithe rentcharm*, 
aetina upon false information, in- 
nooeatly givou. applied to the agrat of 
a third party, who had not then. Sc 
never had, any cHtufe or iutercHt in 


c lands liable (hereto, 5c who was not 
prlvH> in any way with tlic oa*ners 
vreof. Sc reoeivtMl from him ttio arream 
all HUliHcqneiit gales as tliey aoomed 
ic : — fJeUi : there had not been a 
soontinaanoe of receipt within sect. 3 
aimve Act . — lie Wimtkr's Khtatk, 
9081 1 I. 11. 520, 535 ; 42 1. L. 1'. 


150 , 188 .< IR. 

r. //cmd fide prrfxpiiu et con- 
; sumpita.}— A demand of thirty years* 
' arrears of titlies was met by the plea 
; of bond fide percetfibt et ounaumptlo : 

. — Held : the defence was sulflclfmt.— 
' !jOIU> Anv«MJATK V, IlKVHUAbK ( 1874 ). 

L. It. 2 H«;. 5c Jdv. 368.-- gCOT. 

1 1 2 
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Sect. 5. — rjgtegjgnig tithe renUiharge : Svib-aect. 2 M«] 

annual amount of the rentcharge to be paid to 
the rector in lieu of tithes. A subsequent section 
enacted, that in case the arbitrator should neglect 
or refuse to act, the Bishop of Oxford should have 
jjower to nominate another artibrator in his plac^e 
with the like powers. The inclosure comrs. did 
not complete the inclosure within the six months, 

& the arbitrator did not make his award until 
after that time. The award made by him being ^ 
bad on its face, the Bishop of Oxford appointed • 
anoihcir arbitrator, who made an award on 
which pltf. declared, alleging that the arbitrator 
appointed by the Act h^ omitted to make his 
award within six months, & the other facts. 
Deft, pleaded that the arbitraror appointed under 
the Act made his award, which was submitted to 
& acted on by pltf. absque hoc, that the arbitrator 
“ neglected ” to make his award for the space of 
six calendar months, etc. : — Held : tln^ arbitrator, 
by i)ennittlng six months to expire witliout making 
an award, had neghicted to make one within 
the meaning of the Act.- Wii^xn^ouBy v. 
WJLUiUtaiHY (1H47), i) Q. B. ; Id L. J. Q. B. 
251 ; H iu T. O. S. 470 ; U J. l\ .581 ; 11 Jur. 
902 ; iir> K. K. 1.520. 

8427. Procedure on award — Time for appeal.]— 

— An IncloHimi Act. diree.t<id, that the comr. 
thereby ajipointed sliould by his award, or by 
some pr«»vious writing to be annexed thendo, 
UHcertain Uio. (juanl-ity of wheat et|ua] 14) tiie annual 
value of the titlies in the par‘sh of W., »St shoultl 
afterwards determine the value of 8U(di wheat in 
money, & charge apportion the amount, on tin* 
lands A teneiiwnts in W., which sum was to bt* 
paid to the* r«.»cb)r <|uart4*riy, the liivt payiin»nt- t4» 
be on Mar. 25 m‘xt aftei* tht* execution of tlu^ award, 
or such earlier day as t ht* tjoriir. by his award or 
by such pivvious writing should a)>]»oint ; tSt tht* 
tith(*s were to (?eaHe fiH»m tht* ai)pt>rtionint*nt of 
sucii rt*nt., or at such other tinu* as the ctmir. by | 
any writing should api)oint. 'Fhe Act also I 
dirt*t t 4 ^d, t.liat if any person slioultl tiiink himself ; 
aggrievt*d by any thing doiui in pursuanct* thereof, 
he might appeal t4» the sessions witJiin four 
calendar intmths next after the caust; of complaint 
shoiiltl have arisen, 'fhe etjmr., by writing dated 
Oct. li, 1SI12, lixeti tht* corn n*nt in tin* propt>rtions 
Ktat 4 *d in a Hcht*d. annexed, A a)>puinted tht* pay- 
mt*nts t4) bt*gin fituii J>ec. 25 nt*xt, A: the tithes to 
ct*iist» from S«*pt.. 29 t ht*n last , llis awartl yvim not 
madt* till Jan. 1822. Tht* ifctor a]>}H*alt*d at tht^ 
Kaster Sessit)ns, Apr. 9, 1822, on tin* ground that 
his t»tiuivah*nt. for the t it hes was asKeHHt*d Uk) low : 
— Held: (1) the pit*vious writing of the comr. 
was operative beft)re tht^ making t>f the award ; 
(2) the cause of complaint oiose on the ext*cution 
of such writing, the appeal was tot> late. 

(2) 17ie Act dircH^ted, that all notices necessary 
to be given by the comr. sliould bt* given by adver- 
timuiieut in a ceitain paper, & by affixing such | 
notice on the church tliKU* eight days before the 1 
time for doing tin* business to be notified. The i 
comr. on executing the above writing, sent the 1 
applt. a copy of the sched., with notice of the i 
tithes having been extinguished A: the corn rents | 
assessed, but the sched. in no w’ay rt*ferred to the 
writing. He also published notices in the news- 
paper & on the church diw, declaring that he hail 
assessed the com nmts by writing of Oct . 3, which 
was deposited with the clerk, whose address was 
given, in Ijondon ; A: t1«*se last-mentioned notices 
further stated the days when tlie tithes were to 
cease. At on which the rente were to be payable. 
It also appeared by a corres|K>ndence, that the 


matter which formed the ground of the appeal 
was in fact known to the applt. before Dec. 13, 
1832 : — Held : supposing any notice to applt. to 
have been necessary, At, scnible : it was not, he 
had, by the communications above stated, sutfi- 
cient notice of the cause of complaint to have 
appealed within four months. — II. v. Nockolds 
(1834), 1 Ad. At El. 245 ; 3 Nev. At M. K. B. 334 ; 
2 Nev. At M. M. C. 241 ; 3 L. J. M. C. 87 ; 110 
E. K. 1199. 

8428. Notice of award — Sufficiency of 

notice.] — R. v. Nockolds, No. 3427, ante. 

8429. Validity of award — Rentcharge charged 
In one entire sum on lands of one proprietor — Con- 
struction of Act.]— (1) An Act for dividing At 
allotting lands in a parish in Oxfordshire, &; 
creating a rentcharge upon certain lands in lieu 
of tithes, enacted, that the i*entcharge should be 
charged on the lands At grounds of W., in exonera- 
tion of the lands At grounds of all other proprietors 

1 of lands At hcireditamente in the parish ; & further, 
j that it should be lawful for a barriste»T or comr., 
I by his award, to divide At apportion the rent- 
i chargt* into so many parts or pomons as lie should 
I think lit, At to cliarge each such part or poHion 
I on a separate A distinct part of the lands At 
grounds of W., in order that c*ach siqiarate At 
distinct part might be subject only to that pai*t 
of the rentcharge whicli was charg€*d thereon. 
17 le comr. award<*d that the yearly rente.barge of 
£239 i)d. should be cliarged in one c‘ntin* sum 
I on all the lands A gifninds of VV. siiuatt* in the 
parisli : — Jivld : suHicient ; .as although the comr. 
iiad the power to spt*<ufy piiHicular lands, A the 
amount of cliarge upon them, it was not com- 
pulsory upon him to do so. 

(2) An Allotment Act, ci*euting a rentcharge 
upon certain lands in lieu of tithes, ju’ovided that 
the i*t*nt charge should be payable at stateil times, 
A that W'hen A so often as any jiart thereof should 
he behind A unpaid, for thn‘e calendar months 
next after it should hc*come due A jiayable, tfu* 
iH^ctor should have such A tin* like powders A 
rt*medieH for recovt*ring the same*, together wdth 
all expenses, etc. as by the common or stetute law 
ai*e given to landlords, for tin* recovery of rent 
when in arivar. W. was iujI shown to he in the 
occupation of the lands <*liarged, A no person w'os 
inention(*d in the Act by whom tin* rentchai*ge 
sliould be paid: — Held: debt would not lie 
against W. for ari*c*ai*s of the i*eiilchm*ge. Sewble : 
if the Act int4*ii<led to give a remedy by a(4iou of 
debt at all, it would only lie against tiie occupier 
of Uie lands charged. WiLLoroimv v. WiL- 
lAUToilUY (1842), 4 Q. B. 987 ; 12 J.. J. Q. B. 
281 ; 1 L. T. O. S. UW ; 7 J. V. 542 ; 7 Jur. 798 ; 
114 E. B. 1057 ; subsequetd proceed bifjs (1845), tl 
Q. B. 722. 

AnnotatUms tv (2) FoUd. Iledforil v. Sutton Coldfield, 

Silvextor r. Bedford (1Sd7). 3 1.’. B. N. S. 449. Consd. 

V. Barker ^1884). 63 L. J. g. B. 437. Befd. Hyde 

V. Berners (188U). 53 J. 1*. 453. 

Incumbent at date of award holding two 

preferments.] — See ("ommons, Vol. 3^1., p. 71, 
No. 940. 

8480. Effect of award — Allotment in respect of 
tithe free lands.] — A. liaving purchased an estate 
free from rectorial litht*, with a right of common 
thereto annexed ; the common was afterwards 
incloscHl under an Act of l^orliament, A certain 
land w'as allotU*d to A. in lieu of his right of 
common : — Held : no tithe was payable in resiiect 
of the allotted land. — S teele v. Manns (1821), 
5 B. A ^Vld. 22 ; 109 E. H. 1101. 

Annoiaiums -ApU. Askew r. Wllkbuion (1832), 3 B. A Ad. 

15S. Bxpld. Blachford r. Kirkpatrick (1842), U Beav. 

232. 
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3431. Allotment in respect of land subject 

to modus.] — Carlisle (Bp.) r. Blain, No. 3382, 
anie. 

3432. Allotment of land In lieu of tithes — 

Effect on former burden on tithe owner — Custom 
to provide bull boar.] — When?, under an lii- 
cloBure Act, landu have been allotted “in satin* 
faction & discharge of ** the great tithes, the 
burden of keeping up a custom that the parson as 
owner of the gn?at tithes shall provide & keep a 
bull ]^)ar ftir the coiniuon use of th(‘ parishioners 
is not, in the absence of expnss words in the Act 
to that effect, shifted to the allottees of those 
lands.— Lanoh BURY t\ Bode, flSDSl 2 ih. 120; 
G7 I^. .1. Ch. 19(1 ; 78 L. T. U ; 02 J. i\ 218 ; 11 
T. B. K. 178. 

AnnotaiUm : — Comd. lie Alms Corn Clmritr, Charity 

Conirs. r. Bode, 1 1 901 J 2 Ch. 750. 

3433. Ancient charge for benefit 

of poor.] — (1) 111 ISSI deft, purchiuwd fioiu the 
Kcclesiastictil Coinrs. certain lands which, in 
1834, had been allotted to tlu‘ir predec(*s8oi*s in 
title iiinler a jirivate inclosiiiv Act, in liiMi of the 
great tithes of the pari.sh of 11. 'Phero wius evi- 
(lenee that fitnn time immemorial an annual pay- 
ment of a certain cpiantity of eorn luul bism miuie 
out of llie tithes fc»r the lienelit of the jKior of the 

J mrish, iV. from 1831 to 1881 the same payinttrit 
lad b<*en made by the owiiei*s or occnpi(*i*s of the 
lands in (iU(*stion. 'rh<» conveyance txj deft, was, 
expressed to be made five from incumbrancM*s, 
but was also expressly subject to the unredeemeil 
land lax, title commutation rentcharg^s bot.h 
recti.rial A: vicarial. A: 14) all other pavineiits At 
(»utgoings, e(;cleKia.stiral or civil, charged upon or 
payable out of the lands (Joriveyed : — //c/d ; tin- 
jiaymiMit of crorri constitut^Ml a valid cliarge to 
which the lands alhtUtHi in lieu of the titln*s 
became subject by virtue of s. 0(1 of the inelosiire 
Act, At d«*ft. by the t<*rins of his conveyance U»ok 
the lands subjeet to the charg4*. 

(2) Deft. Jiad moHgageil th(j lands by a deed 
which ex[ir(ss8ly slati'd in b>rtns similar to thosi; 
used in the conv**yanc4; tliat- the mtge. wiis subjtHtt 
to all payments At outgoings, ecclesiastical or 
civil, charged upon or payal)le out of the mc»rt- 
gag<‘<l prop<‘r(y. The mtgee. had made no inquiry 
as to the <‘xistvn<*c? of any charges upon the j)i‘o- 
peily ; -//cW .* liaving ivgard U) ('onveyaneiiig 
Act, IHSI (e. 39), s. 3 (1) (ii), the mt.g<v. must be 
taken to have had notice of the cliargi; in <piestic»n, 
At mortgagiul proiM*i1.y was subjtfcl th<*reto. 

(3) By the parsonage is meant the <*ndownnTi( s 
of the benelicc. It is tlnis delin«*d in Degge's 
I’arson's (Counsellor (trd. 1703), 190 ; ** A parson- 
age, or rectory, is a certain portion of larni, iitlies 
At offerings, established by th<^ laws of this king- 
dom, for the maint(>nance of iht^ ministi^r that hatji 
the cure (#f souls witldn the; parish when.* h<? is 
rector, or patn)n. At properly comprehends “ 
then follows a citatir>ni from SpelmanCs dlosMary- ^ 
“ ‘ inirgra ecclesia parochialw, cum onmibuM suUi 
Juribwt^ pradiis, dccuniM, aliisque proveniuum 
Mpcciebtift ; aliun vulgo dictum bcneficiutn ’ ’’ (Stik- 
LiNu, J.). — lie Alms (John C^hakity, Charity 
(/oMBS. r. Bode, [1901] 2 Ch. 750 ; 71 L. .1. Ch. 
70 ; 85 L. T. 533 ; 17 T. L. B. 102 ; 45 Sol. Jo. 
io:i, 723. 

3434. Lands in township omitted from 

award — Whether rector’s right barred.] — (.'omrs. 
under an inclosurc Act weiv to allot by thrur 
award to the rector of the parish so much of the 
lands to be inclosed in the township of 8. Ac of the 
titheable parts of the township of W., as should, 
quantity, quality. At situation consider^, contain, 
or be equal in value to, tw'o*fiftccnth parts of the 


titheabio places thereof, in lieu of tithes arising 
within the same lands ; after the enrolment o£ the 
award of the comrs. all tithes, arising within the 
lands inclosed, were to cease ; but there was a 
saving to aU persons, other than the persons to 
whom any compensation should bo made by virtue 
of the Act, in respect of the interest for which such 
comnensation should be made, of all such interest 
as they had in respect of the lands before the 
passing of tJiat Act. An award, by wliich the 
comrs. allotted to the rector, in lieu of the tithes 
of S. & A., lands more in quantity than two- 
fifteenths of ilie lands inclosed in S. & A., but less 
tlian two-fifiecntliH of the lands inclosi^d in S., A. 
& W., witliout any alloimtmt expresseil to bo in 
lieu of the tithes of W. : — Held: the award was 
not a bar to t he rector’s claim of the tithes in W. — 
(V)oi»EU V. Tiiobre (182(1), 2 Hush. 78 ; 38 E. U. 
2(15, L. (\ ; Huhnequeni proceed ings^ sub nwtu 
Thorpe v. (\>oi»eb (1828), 5 Bing. 110, Ex. Ch. 

I Annotatimut : — Confd. CaNaiiiuJor v. Strode (1892), 5 Him. 

> 87 : Bunbury v. Fuller (1859), i) Kxeh. 111. 

3435. Commutation for corn-rent- For 

, what period due.] — An incloHun? Act din‘cte<l 
i that, in lieu of titheH, a corn-rent sliould be pay- 
I able to the impixt|)riat4ir At vicar by tlie ix^rsmi 
j having the possiWicm A:, occupation of the lands. 

' Dart of the lamls iiudosed w<‘re uncultlvateil At 
I unteiianUxl for some y<>arH, during which time the 
j owner lived on anotluT estate. Ho afti^rwords 
j dt?mised them Uy a t«*nant who entenxl & occupied : 

“ -Held : ( 1 ) the oorii-iMuits were due for t he time 
I during whii'h the land w'as uiqiixiductivft ; (2) 

I during that time the landlord was legally in the 
possesHioii of the lauds so as t<o be liable to the 
I biirdeiiH inipowMl by the statiiU*, At the tenant 
I eoining in under him was liable to he distrained 
' np«m for the imvar of n»nt. — Newlini* v, I’eakhe 
, (1823), 1 B. At (\ 437 ; 2 Dow. At By. K. H. 007 ; 
1 L. .1. O. S. K. B. HO ; 107 E. B.. 102. 

- Refd. Wilioutfhliy v. W’lllouKliliy (1849), 4 

Q. li. G87. Mentd. K. v. Merguu (1894), 2 Ail. Ac Kl. 

, 018,11. 

3436. Who liable.] -Nkwlinu v . 

J’KAiisE, No. 3135, ante* 

3437. ^Commutation for rentcharge— How 

recoverable.] —WiLi/UMHiiiY r, Willoudhuy, No. 

3129, ante, 

343 g, Lands of single owner 

with different occupiers.] - “By a jirivato inclosure 
Aiit all tithes in respi^ct ctf ol<L inclosixl lands were 
extinguished. At in lieu tiiereof yc*ai*Iy riints were 
charged, whirh were t-o he paid to tfie ivetor for 
the lime being at the n*ctory-hoiJHe. ’J’lie rector, 
in addition to all pn^seiit jM)wers for ihii recovering 
of tithes, was to have the siune |K>wers for recover- 
ing the yearly rents, when in arrear, as by ci>mmon 
law or statute are given Ui laridlorrls for the recover- 
ing of rack-nmt when in aiTcar, I'o prevent 
diillculties to the rector, in case of division of the 
lanfls so charged, it was provided that a comr. 
should make a schedule of the several lands, Sc 
apportion the ivrit to bo charged on each part, Ac 
Upon ar.y division, except by demise at rack-rent, 
Uio lands so divided were thenceforth to bo ex- 
clusively liable to the payment of so much of the 
yearly nmt an should be specified in the schedule, 
Ac such apjMjrtmmsd pait might t>e recovered from 
the lands cliarged therewith, or from the owners 
theit-rd, in the same manner as the whole of the 
yearly rents were thereby made recoverable : — 
Held : ( 1 ) this Act did not empower the rector to 
maintain an action against the owners of inclosed 
lands in his parish, to recover the amount of the 
reniebarge thereby created ; (2) a distress by the 
rector for a joint sum, being the amount of rent- 
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Sect. 5. — Tithes and tithe renicharge: Svb^aect* 2, 
A., C. <fe D, ; sab-sect. 3, A,] 

charge imposed upon lands acquired before the 
Act, plus the amount imposed ui>on other lands 
acquired since the Act, was illegA. — ^Bedford v, 
Sutton Coij>fijsld (Warden, etc.)* Sil ve st er 

V. Bedford (1867), 3 C. B. N. S. 449 ; 27 L. J. C. P. 
105 ; 31 L. T. O. S. 67 ; 22 J. P. 371 ; 4 Jur. N. S. 
133 ; 140 E. II. 816. 

Annotaliona : — As to (1) Reid. Hyde v, Bornors (1880), 63 

J. 1*. 463. Aa to (2) Reid. Pliillips v. Wlilt4icd (1860), 2 

K. & K. 804. 

3439 , Whether conclusive as to liability 

to tithe.] — Bunbury v. Fuller, No. 3410, ante. 

3440 , Proviso in case of conversion into 

tillage — Planting fruit trees — Whether conversion 
into tillage.] — ^Tho comr. appointed under an 
inclosiiro Act stated that lands in the parish were 
siibj(*ct to a certain modus, which extended only 
to the lands when occupied by the owners thereof, 
or by re8id<inl«, but that such lands w^ould become 
liable to tl»e payment of tithes, the amount of i 
which he specified in a schedule, when otherwise 
occupied, or if t;onvei*t<‘d into tillage. A residc^nt 
owner built in one of his holds, then subject to IIhj 
modus, a house, attaclu^d to it a garden, ^ iilanted 
fruit ire<*s on the rest of the field ; — JlcUl : by the 
phHiting of the fruit trtjes there had not b<‘on a 
conversion into tillage so ns to destroy tlu* modus 
A. Winder the laud subject to the increased tithe. 

The conveision into tillagi? of any part of the 
land, if such conveision had at ually taken place, 
would not under this award inakti the whole Held, 
but only that part of it which was so cjonvert/ed, 
liable to (he incrivtsed tithe (Lord .Selejoknk, C.). 
— Budman V. Vioar (1873), L..K. (1 11. L. 212 : 42 

L. J. (;. V. 207 ; 29 J.. T. 652 ; 38 J. P. 30 ; 22 

W. It. 170, II. L. ; affg. S. C. snb nom. Vigar r. 
Budman (1872), L. Jl. 7 i\ P. 72, Ex. Cl). 

3441, Pgpl Qf flgid converted Into 

tlllage-^Wliether whole field subject to proviso.] — 
Budman r. ViGAH, No. 3440, ante. 

3442, Application for revision — Time for 
making.]- -By a local inclosure Act, a com-i*eiit, 
of a stated jimount, was given to ttio rector of a i 
pai'ish in plac'o of ceitein dues ; sucli rent to bo ! 
paid on Jan. 6 & July 6, the first payment to | 
be on such of those days as shoidd be directed by ; 
t'he award of inclosure conirs. The comrs. wew', | 
by such award, to ap]>ortion such rent among the j 
landholdera ; & the rent was to bo subject to j 
futiire variation ns follows : the quantity of wheat ; 
equivalent to the amount stated in the award 
being ascertained it W'os enacted that the rector 
of the landowners might apply to the justices at i 
^0 first quarter sessions to be held for tlie division 
in tlio Week after the Feast of Easter next after i 
the expiration of 21 years to be computed from ' 
the making of Uie award, to cause tiio amount of i 
rent to bo re*ascertained increased or diminished ' 
according to tlie average price of wheat for the ; 
21 years then last post ; notice of such application 
to bo given in Jan. next preceding. The rent was 
^ *J®*®®^**taiiied by comrs. the amount ro- 1 
ported by them at (he next July sessions & an < 
order thoro made acoowUnglv ; & such rent was ' 
to continue payable from the half yearly dav of 
Mym^t next after that order, untU the likme 
would at tile end of 21 years then nex(- ensuing 
be again awuhI by such application, A in such 
manner as before inontioned ; & so from time to 
time, at the end of every 21 years, for ever: — 

application for re-ascertainment 
TOuld t^o place only at the exi>iratiou of one of 
the periods fixed by the Act 3 b if then omitted 


could not be nuide till the next 21 years had ex- 
pired ; (2) the application, at the end of any such 
period (other than the first) must be made to the 
Easter sessions next after the close of the twenty- 
first year, notice being given in the January pre- 
ceding; & the justices were right in refusing to 
hear an application made on notice in January of 
the twenty-second year to the ensuing Easter 
sessions. — R. v. Lindsey JJ. (1850), 13 Q. B. 
484 ; 18 L. J. Q. B. 163 ; 13 L. T. O. S. 184 ; 
13 J. P. 426 ; 13 Jur. 491 ; 116 E. R. 1348. 

8443. Expenses of award — Whether Incumbent 
liable — Construction of Act.] — local inclosure 
Act empowered comrs., amongst other things, to 
allot lands to the vicar or other the persons en- 
titled to tithes, & to the vicar in respect of glebe 
lands, as an c(][uivalent & compensation for their 
claims, 3 b to divide the remainder among persons 
interested in the lands. It directed the comrs., 
before making any allotments, to mark out for 
sale a portion of the lands, 3b sell the same for the 
purpose of paying the c^xpenses of carrying out 
the Act, 3b in case thti amount raistnl by the sale 
should bo iiiHulficient, to make up the dtjficiency 
by a 1‘ate to bo made upon the several persons 
1 iiit<ej’esl<c}d in the lands to bci inclostJd, cixcopt the 
i vicar 3b pensons ciiiitled to tithes. It directed 
I Jilso that the allotments, cxci^pt the alloimcnts to 
' the vicar 3b other j>ei*Hons in hen of ti(h(jH, should 
I btj fenced by the pei*sons to wliom they were 
! a11oti('d, 3b that the alloimeniH to the vicar 3b 
other pemons in lieu of Uthes should be fenced at 
tlie expense of the inclosiUHi expenses fund : — 
Held : as the word “ other ” was omitted in the 
clause excei>ting the vicar & persons entitled to 
tithes from being rated to the additional rate, 3b 
iui the framework of the Act siiom to show that 
the omission was intentional, the vicar was f^xempt 
absolutely from ratability in respect of the land 
allotted to him for glebe as wi*ll as for the land 
alloU<<»d to him for tithes, 3b tlie exemption was 
not intendcHl to be in n>sx)tH t of lands granted in 
lieu of tithes only. — E ddison r. Brookes (1864), 
17 C. B. N. S. 606 ; 11 U T. 378 ; 29 J. P. 87 ; 
13 W. R. 98 ; 144 E. R. 243. 

Procedure under Inclosure Acts.] . further^ 
Commons, \'o 1. XI., i>p. 58 et seq. 

D. U^idvr Other Loeal and Private Atis. 

3444. Commuted rentcharge — District chapelry 
constituted separate ecclesiastical parish — Annexa- 
tion of portion oi rentcharge — St. Giles, Cripple- 
gate.] — xV church, called St. Bartholomew, Moor 
la.nc, was built in the parish of St. Giles, Cripple- 
gate, under Church Building Act, 1819 (c. 134), 
8. 16, 3b a district was assi^ed to it, & authority 
given to solemnise marriages, baptisms, etc., 
therein. By on indenture, reciting a local Act, 
which extinguished the titlies of St. Giles 3b made 
an annuity of £1,800 payable in lieu thereof, the 
vicar of St. Giles, under 1 2 Will. 4, c. 45, s. 21, 

annexed to the church of St. Bartholoiacw, one- 
sixth p)irt of tliis annual sum for the benefit of 
the incumbent of St. B. 3b his successors. The 
churchwardens having raised objections to the 
validity of this deed, A refusc^l payment of the 
annuity so annexed: — Held: (1) the annexation 
of a portion of the annuity due to the vicar of 
St. Giles, w’as competent under I 3t 2 Will. 4, 
e. 45 ; (2) though under New Parislies Act, 1856 
(c. 104), St. Bartholomew had become a separate 
parisli, yet it was still a district chapelry for all 
other purposes, 3b capable of receiving such an- 
nexation from the vicar of St. Giles. — Huques v. 
Benton (1869), 5 0. B. N. S. 765 ; 28 L. J. M. C. 
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140 ; 33 L. T. O. S. 30 ; 23 J. P. 270 ; 6 Jup. N. S. 
575 ; 7 W. B. 305 ; 141 £. B. 307. 

AnnaUdiaii :’^Qtn£raUyt Xentd. Backhouse e. Dishnpwear- i 

juoutb (1800), 9 a B. N. S. 315. 

3445. Remedy for non-payment — Against 

owner of part for whole.] — Doft. was the owner 
occupier of a portion of certain lands in the parish 
of P., which by a private Act were charged with the 
payment to the vicar of an annual sum of £270 in lieu 
of all tithes. Tlie Act provided that if the annual i 
rents were in arrear, the Wear was to have such & the \ 
same powers & remedies for recovering the same ■ 
as by the laws & statutes of the realm are provid<Hl 
for the recovery of rent in arrear ; & also that, if 
no sufficient distress was found on the premises, 
the Wear might enter A take possession of the same 
until the arrears were satisfietl. Pour years’ 
arrears of the annual rent accrued in respect of the 
whole of tile lands charged, during the whole of 
which period deft, was the owner & occupier of a 
lK)rtion only of such lands : — Held : (1) the vicar 
might maintain an action of debt against deft, 
for the whole amount in iwrear, tlie remedy by 
1*0111 action, which was a liigh(*r iimiedy than the 
action of debt, having been abolished by Heal 
Pi*oi)erty Limitation Act, 183ii (c. 27), s. 30; 
(2) deft, iiad his remeiiy in an action against the 
co-owners for contribution. — (’lutisTii!: r. Baiikmu 
(1884), 63 L. .1. (1. H. 537, C. A. 

AnnottUiana: — As to (1) Reid, nowiiiaii v. Smith (1885), 2 

T. L. 11. lUl ; Sourlo v. Cooke (ISDO), 43 Ch. D. 619 ; 

lU HorlMifiro IIcntH, Crooiiwich Ctiarity Ck>iiira. v. Unx'ii, 

[1890] 3 Cli. 811 ; Purtwoe v. TowiiBond, [1896] 2 Q. H. 

l^^K* B**^!?'** ^'**“'*^*^^ Trustees v, BuUloy Corpii., (I910j 

3446. Appointment of collectors —Who may 

enforce.]— H. r. Siiaup (1895), 11 T. L. H. 337. 

3447. How enforced.] — By a local 

Act for the commutation of tithes for a fixed 
iimtcharge it was provided that four, thnic, oi* 
two substantial hous(.*holders, not being of the 
jieople called Qiiakei's, Ut be nominated yearly hy 
the inhabitants of the townshifi should bo tithe 
collectors for the township to levy the sovei-al 
sums clmigeablc by thes Act u[)ou the tenements 
within the township as ic for the proportion of the 
township with all reasonable exiionses aiUmding 
the same. 'I’lit! inhabitants rcisolved that no per- 
sons should be appointed who did not pledge them- 
s<‘lves to comply with certain conditions, & par- 
ticularly not to charge more than 15 per cent, for 
expenses of collection. No one could be found to 
otx-ept these conditions : —Held : the conduct of 
the inliabitants amounted to a refusal to fulfil 
their statutory duty of nominating collectoi>, A 
since no other remedy was jirovided by the Act a 
tnafidamua should issue to compel them to per- 
form it. — K. r. l^NCASTKR (Inhabitants) (1900), 
64 J. P. 280. 

3448. Tithes partially extinguished — Interpreta- 
tion of Act — Jurisdiction of commissioners under 
1886 Act.] — By a private Act of Parliament, 
passed in 1762, for carrving into effect an agree- 
ment between the landowner A rector for the 
commu^tion of tithes on certain lands in the [larish 
of \y., it was declared that certain rents therein 
specified should be vested in the rector, in lieu ot 
A as full compensation for all tithes of com, grain, 
bay, wool, lamb, A all other tithes wliats^ver, 
except as after mentioned, aiising from all or any 
of the lands in the parish, save A except marriage, 
cburcliing, A burial fws, provided that nothing 
in the Act should prejudice the right of the rector, 
or his successors, to any marriage, churching, or 
burial fees, nor the right of tithes A customary 
stocking, in certain specified laoods, the modus in 
the Groves A Ancient Closes adjoining to the town. 


TUB Chubcu of Ebglano. 

A all other petty A personal tithes not herein 
mentioned A relmquisncd, all which the rector 
reserved, A they were thereby reserved to him A 
his successors in full right A in as anmle manner 
as they had always been enjoyed. Tno assistant 
tithe comr. having decided that the lands, called 
the Ancient Closes, wore not exempt from tithes : 
— Held : the tithes of the Ancient Closes wore not 
commuted or extinguished by the private Act of 
1762, A therefore the jurisdiction of the comrs. 
was not taken away by Tithe Act, 1833 (c. 71), 
8. 90. 

Seniblc : even if the tithes of wool A lamb 
were not included in the modus i*oserved to the 
rector, A wore thereforti extinguished hy the Act 
of 1702, such partial extinguishment of tithes 
arising out of the lands would not siitisfy s. 90 
so as to deprive the comrs. of jurisdiction. — lie 
WlNTllINClUAM TiTHKS, I'x p. CAIIUINOTON (IjORB) 
(1802), 31 J.. J. C. P. 274 ; 9 Jur. N. S. 277. 

C. Under Tiihc Acta. 

See Sect. 4, pottl. 

D, By Ayrcenicnt. 

Sec Sub-sect. 1, IJ., ante. 


SiJH-HHJCT. 3 . — Lonbon Tithkh ANB PaYMION'1*^ in 
LIEU OF Tithe. 

A, Within the City. 

Note. — TithcH or payimniH in the ntUum of tUhtiH 
payMe in rouped of projterly in the City of lAmdon 
under 37 Hen, 8, c, 12, were commuted under Loiuion 
(City) Tithes A(7, 1879 (e, cUexvi) ds St, Bototph 
Without n Aldytiie Ad, 1881 (c, exevii) dt the pro- 
perliea fornuirly subjed thereto were charged with 
tithe rcntcharge d: tithe rate respedivety, 

3440. Whether payable In respect of houses — 
At common law.] — I'aymknt of Tytheh in 
U iNBON Cahk (1617), Caltii. 51 ; 80 B. It.. 672 ; 
siitf nom, Dunn v, Buiuiell A (Joffe, 1 Owill. 
299 ; 1 Bag. A Y. 270. 

Annotations : — Retd. Ht. runPH (Minor (’nnoiiH) v. (Jlriokott 
U817), Ban. 37 ; Vivian r. rocUrano (1855)» 4 Bo (1, M. 
& (i. 818. 

3460. Under 37 Hen. 8, o. 12— Incorporeal 
hereditaments.] — By a chaii/or in the ndgn of 
James 1., a grant was made of certain tithes 
issuing out of the roctcjry of St. Botolph Without 
Aldgatc*, in the city of Jx^ndon, to pcirsons named 
in the grant, their heirs A assigns. 

In 1801, by a marriage settlement, it was pro- 
vided tliat an annuity or clear yearly rentchargo 
of £610 should issue A be payable out of the 
tithes in cpiestion for the term of 1,000 years. 
The titiics afterwards became vested in the 
trust<*c^s of a will, subject to the annuity created 
by the settlement. The trustees sold part of the 
tithes U> certain railway cos. for the sum of 
£30,670. The Uinant for life under the will con- 
tended tliat the trustees of the will might, under 
Settled Ixind Ac.*!, 1882 (c. 38), s. 38, invest or 
apply the £^40,670 as capital money arising under 
tliat Act. By mtei, 21 of the same statute it is 
provided tliat capital money shall he applied 
(inter alia) in discliarge, purchase, or redemption 
of jnciimbranc(*s affecting the inheritance of the 
s<.‘itlcd land, or other the whole estat<j the subject 
of thcf settlement. The tf*nant for life asked that 
the trustees might Ik* at liberty to apply the 
£:10,070 in the purcliasc; of the annuity created 
by the settlement with a view to its discharge : — 
Held: (1) the tithes were unquestionably on 



Ecclesiastical Law. 


488 

Sect. 5 . — TUhea and tUhe rcntchargc: Sttb-ttect. 3, ! account of tithes due under 37 Hen, 8, c, 12, 
A. d: B. : 4, ^.1 ' where the rent or annual value of the buildings & 


incorjjoreal hereditament ; &> as sect. 2, sub-sect. 10, i 
of the Settled liand Act, 1882, includes incorporeal 
liei-editamcnt, such tithes as the tithes in question 
were included ; (2) the annuity created by the I 
settlement was not a rent, because it did not issue 
out of a corporeal hereditament ; but it was an 
incumbrance on the tithes, & an incumbrance | 
a1Tei;ting the inlieritanco within the meaning of the 
Settled l^nd Act, 1882 ; (3) the trustees might | 
be at liberty to purchase the annuity with a view ! 
lo its dischai-ge . — Be Ehi>aile, Esdaius v. Esdaile | 
(1880), 54 L. T. 637. I 

Amwluiion : — (JcncraJUy, Mentd. Jle (iiHborouffh'H B. K., 

L1S)21] 2 Ch. 2U. 

3451. Whether tithe in kind - Within Tithe 

Act, 1832 (C. 100), s. 1.] — 37 lien. 8, c. 12, pro- 
vided tliat the inliabitouts of the City of Ijondon 
for the lime being should yearly for ever pay their 
tithes in respe(;t of their house's after cortedn rates. 

A lay imT)i*opriator of tl)c titlies in a parish within 
the (Jity having brouglit an action to recover from 
iiie inhabitants of certain houses within tlie parish 
titiu's payable undt^r this statute, it appeai*ed that 
HO far lUi waH kiiowik no tithes or payments in lieu 
of tithes luMi c'ver bcM*n paid in respect of those 
houses : (J ) upon tlie authority of 

Andrews v, JJrcvr.r^ No. 3J06, ante, that apart 
from statuU^ iru'cct iion-[myment alTorded no 
defence even against a lay impi'opriator ; (2) the 
payments imposed by 37 He* . 8, c. 12, were not 
a Hinder of tithes in kind within the meaning of 
above section, iiiat Act afTorded no defence ; 
(3) th<^ payments im])OB(Hi by 36 Hon. 8, c. 12, 
werts “ annuities or })eriodical sums of money 
charged u])on land ” within Heal Pitiperty 
Jiiuiitation Act, 1833 (c. 27), s. 1, that statute, 
as amended by lh‘al Hnipei-ty JJinitations Act, 
1871 (c. 57), afTorded a d<‘fence to the action. — 
Haynk V. Espaii.io (1888), 13 App. Cas. 613; 58 
Ji. J. (Jh. 266 ; 50 J.. T. 568 ; 53 J. l\ 100 ; 37 
W. J{. 273 ; i T. H. H. 781, 11. li. ; revsg. S. U. • 
snO mnn. Eshaujc J*aynk (1885), 52 H. T. 530, I 
V. A. ; (1886), 51 1^. T. 705, (!. A. I 

Amutintinufi : to (2) Reid. Knclallo r. CUty of Load>»ii ' 

I'tiion AsHiut. <*oni. (I8.S7), IS Q. B. D. AU9. Ah to (»} | 

Reid. .loncH r. (IKUG), 74 L. T. 572. (fenrrattv, 1 

Mentd. Jie lludg8uu*8 B. E., Aliuinoiit r. Forsyth (1912), ! 

100 h. T. 450. 

3452. Whether annuities or periodical sums 

of money charged upon land — Within Real Property 
Limitation Act, 1833 (c. 27), s. 1 .] — I^ay'ne r. 
Esi>ait4E, No. 3451, ante. 

3453. Whether redeemable under London 

(City) Tithes Act, 1879 (c. clxxvi).] — II. v. Buaud 
OF AcmicuLTUKE (1890), 16 T. L. II. 176. 

3454. Whether deanery of St. Paul’s 

exempt.] — S t. Taui/s (Wauukn, etc.) v. St. 
I’AUL^s (Dean), No. 3384, (mic. 

3455 . Ascertainment — Form of reference.] 

— (1) A rector of a parisli in the city of ix)ndon 
received for some years, without objection, a 
hxod sum by w'ay of titlies of particular premises, 

then tiled his bill for an account : — Held : the 
I'eceipt of such fixed sum, though loss than the 
annual value, did not necessarily imply a com- 
position ; dt much stronger evidence would be 
I'equired to establish such a payment as a com- 
position than in the ordinary case' of a money 
payment in lieu of tithes in land. 

.* whether the rule requiring six months* 
notice for doU^nuining an ordinary composition 
for tithes in kind is applicable to the case of a 
composition for a money pa>”ment in lieu of tithes. 

(2) Form of reference to the master to take an 


S remises is increased by means of implements or 
ttings not tithoable let or used therewith. — 
Letts v. London Corn Exchange Oo. (1852), 1 
De G. M. & G. 398 ; 21 L. J. Oh. 684 ; 18 L. T. O. S. 
340 ; 42 E. B. 005, L. C. 

AnnotaHtm: — Generally, Refd. Vivian v. Coohrano (1855), 
4 Do G. M. Sc G. 818. 

3456. Tithe rate in St. Botolph Without, Aldgate— 
Whether ratable to poor rate.] — By 37 Hen. 8, 
c. 12, provision was made for payment to the 
clergy of the city of Ix>ndon & their successors of 
a rate made upon the inhabitants &> calculated 
upon the rent of the houses in the city. In this 
& several subsequent statutes these payments 
were described as tithes. A special Act passed 
in 1881 provided that all tithes sums of money 
in lieu of tithes arising or growing due in a parish 
in lAindon should cease & be extinguished & the 
tithe owner should receive in lieu & satisfaction 
thereof a fixed annual sum to bo levied & collected 
in the same manner as the poor rates. Neither 
the above-mentioned tithes nor the fixed annual 
sum in lieu thereof, hod ever been assessed for 
the relief of the poor : — Held : the owner was not 
ratable to the poor rate in respect of this fixed 
annual sum, as sucli sum was », personal payment 
1 Ss, was not a payment in lieu of tithes ratable 
I under l*oor Belief Act, 1601 (c. 2). — Esdaile v. 

, City op J^indon Union Assessment Committee 
(1887), 19 Q. B. 1). 431 ; 66 L. J. M. O. 149 ; 57 
L. T. 719 ; 35 W. il. 722 ; 3 T. L. 11. 770 ; Hyde 
Bat. App. (1886-90), 105, C. A. 

Annolaiiim .—-Raid. Edwards v. St. Olavo's Uiiiou Assiut. 
Com. (1892), 8 T. L. li. 047. 

3457. Evidence of composition.] — IjEtts v. 
Lonimjn Corn Exchange Co., No. 3455, ante. 

3458. Commissioners for payment of rector’s 
rentcharge — Liberty of St. Andrew’s, Holborn — 
ElTect of City of London Union of Parishes Act, 
1907 (c. cxl).] — A local Act provid<id tliat the 
churchwarden of the City libeity of 8t. A., whicli 
has Wo liberties outside the City, two inhabitant 
liouseholders of the City liberty who are overseers, 
if not Quakers, A: ten elected inhabitants shall be 
comrs. charged with the duty of paying tlic rector 
£700 per annum in lieu of tithe. 

CUty of 1/mdon Union of I’arishcs Act, 1907 
(c. cxl), pimided that certain paiishcs, including 
1 St. A., shall for purposes otiier than ecclesiastical, 
I charitable, or purposes of income tax, inhabited 
house duty, & land tax be united .in one pariali 
of wliich the common council shall be overseers ; — 
Held : this c ot make the common council 
a constituent oi . ^ commission, &; the church- 
warden & elected comrs. could act alone. — Wag- 
stafp V. City op Lcindon Common Council 
(1908), 90 L. T. 791 ; 72 J. P. 477 ; 25 T. L. B. 1 ; 
j 7 L. C. II. 69. 

Compensation payable on eompubory purchase 
i of property liable .] — See Compulsory Purchase 
OF l^ND, Vol. XL, p. 276, No. 2030. % 

B. IVithout the City. 

3459. In Middlesex — On houses— By custom — 
Jurisdiction of court to try.] — Infield t*. Tysdalb 
(1614), Hob. 10 ; 80 £. B. 161. 

Annoialion*: — Ooi^. Cbainpney» v. Bacban (1857), 4 

Drew. 104. R^. Startup e. Dodderidge (1705), 2 Ld. 
Haym. 1158. 

8460. Must be certain.]— Bill 

by the rector of the parish of Whitechapel against 
certain householders claiming payments in respect 
of their houses, either as tithes or in lieu of tithes, 



PiVBT VII.— Property of 

or as a rate-tithe. Pltf. did not by his bill speci- 
fically state whether he daimed in reject of a 
modus proper, or of a special custom anectinK all 
houses in the parisli, or in respect of prescriptive 
rights affecting the particular houses, but at the 
Bar contended that there was a custom. With 
reference to the claim on the ground of modus 
proper, the evidence showed that pltf. claimed a 
distinct annud sum as payable by the occupier 
of c^h house in the parish ; & ho claimed aisit an 
additional annual payment in respect of every 
additional building winch might be erected on the 
site of any building already liable. With reference 
to the ground of prescription, tljo evidence showed 
that, as to three of the defts. their hous^is liad bet»n 
erected within memory ; as to the fourth, the date 
of the ercHrtion of his liouse was not known, k a 
payment for 120 years was proved ; but it ap- 
peared that the amount paid had varied ; down 
to 1811 it w’as Sft, per yc*ar, & then it was inci'(;as<*d 
to With rt'ferenee to tiu* ground of custom 

affecting all the lious(>8 in the ])arish whenever 
built, tile custom allc*ged was that, as to new 
houses, tlie annual amount payable, was sucli as 
should be agifed upon, & if no agreement could 
be coiiif* to, then to be aseei*iainod by rt^feii'iieo to 
the amounts paid for other buildings of a likc^ 
natun*. 'Inhere was no peisonal evi<h*nee of the 
custom ; A: the ac^count books n^ferriMl to, tliough 
they sliowed paj'ment s, di<l not show on wliat 
certain principle. th<^ custom was founded : — 
Hcid : the claim could not be supported as a pre- 
scriptive right ; Ac. as grounded on a custom, & 
the custom, if well allc^ged, was too uncertain, At 
it was not alleged with siilTIcieni distinctness. — 
t'liAMi'NEYs V. JircHAN (IS.^)7), 4 Drew. 101; 20 
L. T. (). S. 17 ; 21 .1. I*. :M 0 ; r> W. K. 401 ; 02 
K. It. 41. 

3461. Presumption of legal 

origin. I -- On ,a bill filed to enforce the payment of 
certain specified sums in lieu of tithes, it was 
proved that the respeetive occiipiei-s of eertalii 
liouses, eithfu* ancient or built upon ancient. sil(*H, 
A: situate in that part of the ]>arish of St. Andrew, 
Ifolborn, which is without the; city of l.iondon. 
had for the last hundred years uniformly paid 
certain spi^cified Ac invariahle sums in r<*spcct of 
earfi house ; hut .suc*h ])ayinents wt‘i*e never made 
hy the owners or fx'triipiers <if liousos built upon 
new sites. The payments varied in amount on 
clifTerent Jious(\s, & were not in any distinct rate 
or propoilion to tlie value of the houses inicr mc, Ac. 
were general t hrough tliis i»ai*t of the parish : -- 
Held: the ct. were wairanU*d in inh^rring froiri 
these facts that the payments had been made 
from time immfmorial, it they could assign a 
legal origin for such payments which could 
legally bii enforced by the roctor of the parish. - 
HEUE.SFOHD t . Newwx (1S3.5), 1 (>. M. Ac K. 9Ul ; 

5 Tyr. 432 ; 4 I.. J. Ex. 113 ; 149 E. K. 1310. 

Antwiaiinn* : — Rsid. ChanipiioyH tJ. lUichan (18.57). 4 Drew- 

104. Mentd. PobiJimin v. Purday (184G), IG M. & W. 11. 

3462. Whether claimable by pre- 

scription.] — CiiAMi»NEY8 r. Buchan, No. 3400, 
aide, 

3463. In Surrey — St. Saviour’s Southwark- 
Claimed neither by custom nor by prescription.] — . 

PooocK V. Titmabsh (1721), Bunb. 101 ; 145 , 

E. R. 010. 

Anw^Um : — ^Eetd. ChampneyM r. Buchan (1857). 4 Drew. * 

3464. St. Olave Southwark — Claim by 

Immemorial custom.] — Hill r. Humble (1702), 
cited 5 Tyr. 432. 

AnnaialioH : — BeM. Borosford v. Ncirtou (1835). 5 Tyr. 132. 
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i Sub-sect. 4 . — Tinm RENTCHAuaB under Tithe 
Acts. 

A, In Gcnerah 

3465. Nature of rentoharge oreated — Whether 
charge on land or produce. j — ^Whero tithe rent- 
charge in lieu of tithe was in arrear, the owners 

, of the tithe ront<charp;e found nothing upon the 
; land, subject f-o t he tithe rent-charge, upon which 
1 it) distrain, nor werts thero any rtuits & profits 
I iasiiing out of the land, or any means by which, 

I if pltfs. took possession of t.he land, they could 
I ro\}Ay themselves the arrears of the rontcharin*, 
upon action to ivcover the arrears : — Jlela : 

( 1 ) the ivniidiarge was a charge on the produce, 

A: not on the inheritance ; (2) pltfs. wero not 

: (Mit-itled to H4*U the land or any part thereof to 
jiay the arivars ; (3) their only remedic»s wero 

those given by Tithes Ael-, 1839’(c. 71), namely, 
distress or entry ; ( 1 ) in any case they eould not 
: recover more t.haii two ytNirs’ arrtMLi's. -Haii.ky r. 

: lUniiAM (ISS5), 30 <h. 1). 84 ; 54 L. J. (h. 1007 ; 

.■»3 E. T. 13; 19 .1. W 000; 33 W. U. 770 ; 1 
! T. I.. R. .548. 

* AniufttUiotiH : -Am I** (I) Retd. Soiirlo v. (5)oko (1800), 43 
(Ml. n. .510. Ah to (2) Diltd. Ilainbro r. Ilaiiibm. 11804] 
2 (Ml .5G1. 

3466. Right of Incumbent to - Informal union of 
parishes.] —A. >(i. v. Duiiuam (Eaul), No. 2130, 
antr, 

3467. Whether Apportionment Act, 1834 (c. 22), 
applies.] — Upon the death of a iiuiani for life, 
under a will exeeutiid befon? ApiiorUoriiruuit Act, 

j 1834 (c. 22), of titIu'H, which aftH*T the Act woihj 
j co'mmut/ed for a rtuit^harge, payable at fixed 
i periods, ufuhtr Tithe Act, 1830 (c. H) : -fJM : 

I ihi» award of tlie Til he (Vmirs. was “ an inst.rume.nt 
under which tlie rent^diai'ge was payable ” within 
I Apportiontmuii Act, 1834 (c. 22), s. 2, A:, tliendoro, 
IIm* rentcharge was apporiioiiahle. - IIkahman v» 
Pkabhe (1809), \j, U. 8 Eq. 599. 

! 3468. Payment by mistake —Delay In claim for 

repayment -Until tithe owner barred. | - -i’Jtf., by 
iiiistaki;, paid t-o deffs., who weii^ owners of the 
iithf^s of a parish, tithe nuifiOiarge in im*h|[M*cI of 
Jaruis not in his occupation. J*ltf. di<l not <liscov(T 
Die niistaki; unl il Die two years limited by Tithe 
.\ct, 1830 (c. 71), for the I'ecovery of a tithe 
rent<!)i/ii go had expinxi A: defts. iuul lost their 
MMuedy for the arream against the lands act^ually 
chargeable: UvUl : (I) there was no duty cast 

on pltf. ill relation t4) defts. which miuh^ his delay 
in discovering the misDikc; laches on his fiart ; 

(2) he was eiititleil to recover hack Die amount 
paid as tnonr*y paid uiidiT a mistake, of fimt. — 
DrjlKANT V, EcC'LKKIAH'nCAL UoMRH. (1880), 0 

Jl. 1). 234 ; .50 L. .f. Q. 13. 30 ; 44 J.. T. 348 ; 
45 J. i\ 270 ; 29 W. H. 443, D. U. 

AnnotatumH :■ ’flenrrallu. Retd. Baylls «. liimflari, Up.* 
(11113] 1 Ch. 127. Nentd. Imperial Bank of (Jatiiula v. 
Bank of Haiiiiltoii, 1 11103] A. U. 411. 

3469. To sequestrator appointed by bishop 

—Liability of bishop as principal for money had it, 
received — Though money paid over.] — Bavlih v. 
I^i.NDOK (Bu.), N^>. 2.539, ante. 

iSVc, gc}»4nraUy, A(iKN(;Y, Vol. I., pp. 009 el hoji, ; 
CoNTitAC.T, Vol. XII., pp. 540 d ; Mistake. 

3470. Assessment of owner of rentcharge —To 
rate for money borrowed under Public Works Loans 
Act, 1824 (c. 86)- -For repair of church de chancel.] 
— Acc<ir<iing to the true construction of the above 
Act, the owner of a tithe rentcharge in a parish, 
though not liable to be rated to an ordinary 
church raUs is liable to be assessed to a rate made 
for the r(-payment of money borrowed by the 
churchwardens Ac overseers from the Public 
Works l>rian Cornrs., under the jiro visions of that 
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/ifect. 5. — Tithes and lithe rcrUcharge: Sub^sect, 4, 
A., B., C.,D .d:E.] 

Act, for the purpose of repairing & enlarging the 
parish church, including the chancel.-^MALL- 
BONEB V, Ednby (1870), L. R. 3 P. 0. 444 ; 7 
Moo. P. C. O. N. 8. 286 ; 40 L. J. £ccl. 8 ; 24 
L. T. 241 ; 36 J. P. 484 ; 19 W. B. 287 ; 17 
E. R. 109, P. C. ; revag, 8. C. svb nom, Edney & 
Lunn V. 8MAIJ.BONEB (1869), 21 L. T. 506. 
Annoiaiuma : — ^Beld. Asterley v. Adams (1871), L. K. 3 
A. & E. 361 : A.-U. V, Parr, [1920] 1 Cli. 339. MentA 
Mvyors v. Uonnoll (1912), 76 J. P. 321. 

To property tax.] — See Income Tax. 

Apportionment map — As evidence of boundaries.] 
—Bee Roundaiuks, Vol. VII., p. 310, Nos. 360-362. 
As evidence of right of way.] — See 

lIiaHWAYB. 

U, AjiporlionTncni and licap'portionmcnU 
See inUie Act, 1842 (c. 64), s. 14. 

3471. Cost of apportionment— Certificate of com- 
missioners — Certiorari.] — Tithe Act, 1836 (c. 71), 
H. 90, takes away tlie writ of certiorarL A certi- 
ficate of tlic Titlie C’omi*8. recited that differences 
Jiad ailsoii as to l^xpense8 of apportionment in 
a paiticular parisli, under the above Act, Ac 
ordered A. to pay to Ji. Ac IJ. a ceTlain sum for those 
expenwis •.--Held : (1) a rule would be refused for 
a ecriiorari to rtmiove that certificate upon affi- 
davits, stalling that no such diffeitmces had arisen, 
that those costs had been paid to the knowledge 
of the comrs. two years befor , & tliat the real object 
of the certificate was to compel the payment of other 
costs, viz. the costs of a ndercuicc of cc^rtain 
objections to the apportionment ; (2) no declara- 
tion made by the comrs. themselves subsequently 
to tlieir signing the ccHUlcate would be received, 
which coidd affect the righta of thud paities under 
that cei-tillcat^ ; (3) if any charge of corruption 
was inUmded to be mtulo against the comrs., 
complainant should proceed by erhninai informa- 
tion. — JSx p. Aclanii (1847), 9 !.<. T. O. 8. 140; 
sub noyn. lie Aciano, 11 J. 1*. Jo. 348. 

3472. On sale of portion of land subject to 

one rent charge.] — l*ai*t of property contracted to 
bo sold was subject, together with other land not 
belonging to tlie vendor, to one tithe rentchorge. 
7'lic contract for sale contained no provision as 
to apportioiunont : — UeUi : tlie purchaser could 
not call on the vendor to procure an apportionment 
at the vendor’s expense. — Re Ebbwobth At Tidy’s 
dONTliAOT (1889), 42 Oh. D. 23 ; 68 L. J. Oh. 005 ; 
00 Is. T. 841 ; 37 W. li. 057, C. A. 

Annotations : — ^Mentd. He Bryant & Oullluirford to Banilng- 
iiom (1880), 02 L. T. 33 : Ht Stamford, Spalding Sc Boston 
Banking Co. & Knight’s Ckmtraot, [1990] 1 Oh. 287. 

C. Effect of Axoard. 

3473. How far conclusive — As between tithe 
owner & tithe payer.! — (1) A confirmed award 
under Tithe Act, 1842 (c. 54), is final as between 
the tithe owners At tithe payers, but does not 
exclude from further investigation a case between 
the tithe owners themselves, in which there was 
before the award, a just title to tithes, which by 
accident A; mistake was not brought forward tiU 
after the award was made. Tlius, by an aw*ard, 
made with the concurrence of A., tlie patron, the 
whole rentcharge was made ])ayable to 11., tlie 
rector, A. beiw at the time entitled to one-half 
of the com lithos, but ignorant of Jus rights 
HeU : A. might have relief in that ct. as against B. 


(2) X. & Y. were entitled to tithes in equal 
moieties. Y. under mistake received the whole 
Held : a bill by X. against Y. for his moiety should 
be dismissed with costs. — Clarke v. Yonoe, 
Young v. Yonge (1842), 5 Beav. 623 ; 49 E. R. 680. 

AnnolaiionM : — Aa to (1) OoilSd. Hicks v. Sallltt (1854), 3 

Dc G. M. & G. 782 : Hicks e. Hastings (1857), 3 K. & J. 

701. BeU. K. n. lithe Comrs. 11850), 15 Q. B. 620 ; 

Walker v. Bentley (1852), 9 Hare, 629. 

3474. As between rival claimants to tithe.] 

— Clarke v. Yonge, Young v. Yonge, No. 3473, 
ante. 

3475. Jurisdiction of commissioners.] 

— (1) The comr. under Tithe Act, 1830 (c. 71), has 
by his award to fix the amount of rentcharge pay- 
able in lieu of tithe, & for that purpose to decide 
upon the tithe ability of lands, but he has no 
Jurisdiction to decide thereby who is the party 
entitled to receive the rentcharge. 

(2) A dispute, therefore, between rival claimants 
to tlie tithe is not a difference ” within sect. 45 
of that Act which enables the <jomr. to determine 
any question of xnodus or comi>osition, “ or any 
difference whereby the making of his award shall 
be hindered.’* 

(3) Nor, consequently, under sect. 40 of that 
Act can the title of claimant to tithe be mode tlio 
subject of a feigned issue by-way of appeal against 
the comr’s. award, although the award, after 
deciding on the liability of tlie landowner to tithe, 
has improperly gone on to say who is the party 
entitled to tithe. — Edwards v. Bunbury (1812), 
3 Q. B. 885 ; 3 Gal. & Dav. 229 ; 12 L. J. Q. B. 45 ; 
6 J. P. 816 ; 0 Jur. 1014 ; 114 E. R. 748. 

Annotation : — Qtnerallu. Befd. University College, Oxford 

V. Oarton (1847), 11 Jur. 007. 

3476. .] — Tlie aw^ard to be made by 

Tithe CJomrs. under Tithe Act, 1830 (c. 71), is 
for the purpose only of settling disputes between 
tithe owner k, landowner, k not of deciding 
questions of title lietwocn rival claimants of tithe. 
I'hereforc, where tithes of agistment were claimed 
by both rector k vicar, & the vicar called upon the 
comrs. to determine such claims before making 
t heir award, on return to a nuindainus i-^Ucld : 
the comrs. wei'e not bound so to determine, the 
difference not being one, within sect. 45 of the 
above Act, by which the making of the award was 
hindered, but they would do rightly in awarding 
rentchorges for the tithes, inchidlng that of 
agistment, to the parties ros^ctively in possession, 
leaving them to litigate the title sui^qucntly, 
as they might do, under sect. 71 of the same Act, 
notwithstanding the award. 

No statement appearing as to the receipt of 
ag^tment tithe by any party : — Held : the comrs. 
might properly consider the rector as the person 
in actual possession, within sect. 12 of the Act. — 
K. V. Tithe Comrs. (1850), 15 Q. B. 020 ; 4 New 
Mag. Cas. 110 ; 19 L. J. Q. B. 505 ; 15 L. T. O. S. 
300; 14 J. P.433; 14 Jur. 054 ; 117 E. R. 504. 

Annotafiomi : — ikmid. Shepherd v. Londonderry (1852), 

18 Q. B. 145. BMd. R. t*. England & WaAw Tithe Comrs. 

(1852). 16 Jur. 857. 

347f. .] — The Tithe Comrs. have 

no power, under Tithe Act, 1836 (c. 71), ss. 45, 50, 
to determine a suit pending between two rival 
claimants of tithes ; inasmuch as the words 
** touching the right to any tithes,” in sect. 45, 
refer only to ^uiis wdiich raise questions as to the 
4 titheability of particular lands, not to those 
1 which bring into question the right of particular 


PART Vll SECT & SUB-SECT 4.-" C ' applotmeut of tithe it*ntcharge made , 1 *lckk£T r. Maulsy (1863), 15 Ir. Jur. 
i-fttii yi. o, ovD-oavi. ^ v. ■ conura. under 4 Geo. 4, c. 90, Ih not, ^ 83.— IR. 

94191. How far oonduatae ^ As j in every case couduaive evidence of the . s. Jmpropriaior not named.] 

betvmnidhc owner d: tUhe paver.h- The i amount payable by the Uthe-payer.— ! —A oortUkoate by comrs. under Tithe 
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S artics to tithes of which the existence is admitted ; 

further, because a suit raising only a question of 
title between two claimants of tithes is not a 
“ difference ” “ whereby the making ** of the award 
by the comrs. is “ hindered,” within sect. 45. — 
SUEPUERD V. Londonderry (Marquis) (1852), 18 
Q. B. 145 ; 21 L. J. Q. B. 204 ; 19 L. T. O. S. 
179 ; 10 J. P. 357 ; 16 Jur. 700 ; 118 E. U. 51. 

3478. As to liability of land to tithe.]— (1) The 
enactment of the Tithe Act, 1840 (c. 73), s. 19, 
that every instrument purporting to merge any 
tithes, & made with the consent of the Tiilie Comrs., 
shall be absolutely confirmed & nuule valid, both at 
law & in equity, in all respects, is not liniitod to 
cases in which the person executing the instrument 
has a title to the tithe, but operative as well where 
such person has no estafe in Uie tithe, as where his 
estate is insuOicient to effect the merger. 

(2) The intention of the Tithe Acts is that tluj 
lands on which the apportionment of the tithe 
in each parish is cost, At these lands only, shall be 
jiable in ri^spcct of the tithe payable for any lands 
in the i>arisn, that lands on wliicrh n<i appoition* 
merit is cast shall not be liable to tithe. 

(3) Lands which on the agi*eement At aiifioriiou- 
merit under the Tithe Acts, confinnid by tlie Tithe 
Comrs., are treated as fitfc fisim tithe cannot be 
afterwards made subject to tithe. 

(4) The intention of the Legislature was to pi*e- 
clude all questions of merger of tithe in all castes 
where declarations of merger liad been made with 
tile coiLseut of tlie Tithe Conn’s., leaving the parties 
affected by an erroneous declaration to their 
remi’dy against the part y making it ; such being 
the intention, the m<.*rger is effected, although 
the sanction of the Ck>mrs. has b(^en emmeously 
given. 

(5) The words “ every instrument,” in Tithe 
Act, 1840 (c. 73), H. 19, cannot be read as “ l^very 
such instrument.” — Walk KK r. Bpjntley (1852), 
9 Jluiv, 029 ; 08 E. K. 005 ; on appeal, 20 L. 'f. 
U. S. 120, C. A. 

AntwitUion : ~<fcneraUi/, field. Jucunib v. Turner, {181121 
1 Q. It. 47. 

As to exemption of land from extraordinary tithe 
rentcharge — Waste land turned into hop garden. J — 

See No. 3481, post. 

As to boundaries.] — Sec Boundauies, \’ol. Vll., 
pp. 207, 20b, Nos. 19-24. 

As evidence generally.] — See Evidem k. 

D. Cimiody of Deed of A pporiionment. 

3479. Jurisdiction of parish council — Under 
Local Government Act, 1894 (56 & 67 Viet., c. 73), 
s. 17 (8).] — (1) A parish council has power under 
the above sub-sect, to direct that the copy of the 
tithe apportionment of the parish in tlie custody 
of the incumbent of the parish under Tithe Act, 
1830 (c. 71), 8. 04, sliall be removed from liis custody 
Aw de]>ositcd with the council. 

(2) Where the parish council has given such a 
duticiion At the county council has aillrmed it, a 
summary jurisdiction has jurisdiction under i 
23 Ac 24 Viet., c. 93, s. 28, to make an order enforcing . 
the removal.— L ewis r. Poole, [1898] 1 Q. B. 
104 ; 07 L. J. Q. B. 73 ; 77 L. T. 309 ; 01 J. P. 
^70 ; 40 W. K. 93 ; 14 T. L. 11. 15 ; 42 Sol. Jo. 14, 
B. O. 

AnnoiatUm Ck>lisd. Fox r. [1918] 2 K. B. 190. ■ 

3480. Jurisdiction of county council — ’Under 
Local Government Act, 1894 (c. 73), s. 17 (8) (9)— 
Order as to custody of map apart from instrument 
of apportionment.] — A county council made an 


order under sect. 17 of the alKivc Act, tliat the 
tithe api^rtionmont map of a parish should bo 
deposited in the parish school. Tlie map was 
in the possession of the incumbent of the pariah, 
&, the order not having boon complied with, an 
application was mode to justices in petty sessions, 
under Tithe Act, 1800 (c. 93), s. 28, for an order 
that the map should bo I'emovod from the oustodv 
of the incumbent Ac denosited in accordance with 
the directions contained in the order of the county 
council. On the hearing of the application the 
incumbent iondeix^d evidence to prove that the 
order of the county council did not provide for 
the security Ac duo prosorvaiion of the map, 
nor for the convenience of the ])ersons interested 
thei’ein. T’ho justices ruled that tlie order of the 
county council was llnal Ac that the evidence 
UMidered, ihen^fore, could not bo received, Ac 
they mode the order for the I'emoval of the map 
as asked for 7/r/d : Tithe Act, 1800 («. 93), s. 28, 
Iwwl not been impliedly repealed by J^ocal Govern- 
ment Act, 1894 (c. 73), s. 17 (8), Ac the justices 
liad jurisdiction to hear Ac coiisidt^i* the evidence, 
A:-, \vhLle giving duo weight to the dii’cctioiis eou- 
(.alned in the ordtn* of the eouiity eoiiiieil, Ui make 
such orihT as, having regard to the evhleiiee, they 
thought proper in th<^ circumstances. 

The order of the county council was invalul in 
that it purportiMl to <leal witJi tlic custody of the 
map separaU’ly from the seahul copy of the instru- 
ment of apportionment (Dahianu, .1.). — Eox r. 
Bett, L19J8J 2 K. B. 190 ; 87 L. .1. K. U. 929 ; 119 
L. T. 187 ; 82 J. l\ 252 ; 10 L. G. K. 074, 1). G. 

3481. Application for removal under Tithe Act. 
1860 (c. 93), s. 28— Statutory notice.]— Tithe Act, 
1800 (c. 93), enacts that ” wluuiever any person 
other than the persons legally entitloif U> tlie 
possession of the same, shall have poswjssion of 
the sealed copy of any confirmed instrument of 
ap[)ortiunincnb, it shall be lawful for any f<wo 
justices of the peace for the county or other 
jurisdicdioii within which the laruls mentioned 
in the ai>[)oiiionment are Hituate. ii|Hin the applica- 
tion of any jicrson inUii’csted in the lands or ituit- 
charge, Ac upon fourteen days’ imtice in writing of 
such ajiplication to the permiu or iiersons in whose 
custody such copy shall be at iluf time of such 
application, to hear ^ deteriiiine such applica- 
tion ” : -Held : such notice reipiired under Tithe 
Act, 1809 (c. 93), s. 28, referred to a notice of an 
application t hat hud already been made ; Ac where 
a hmrii’iui days’ notice had been given of an in- 
t<’rition to apply U> the justices, Ac tliey heard the 
application ex p., Ac imule an order i]nde*r the above 
H«‘cl., that ct. would grant a writ of certiorari to 
(luash same. It. v, SAVEits Ac 'I'iiaokwell (180<1), 

3 L. T. 40.5 ; «uh nom. If. r. Gi^jucesteusiiikk J J., 
24 J. P. 807. 

3482. After resolution under Local Govern- 

ment Act, 1894 (c. 73), 8. 17 (8)— Jurisdiction of 
Justices.] — Lewis v, Poole, No. 3479, arde, 

3483. To hear evidence.] — 

Fox V. Purr, No. 3480, ante. 

E. Extraordinary Tithe Henicharye. 

See, note, Extraordinary TTthe liedemptiori Act» 
1880 (c. 54). 

3434. Lands subject to— Lands not subject to 
tithe at date of ordinary commutation.] — In a 

parisli in a hop district where the iiUu»j had been 
coiiimuPsl under Tithe Act, 1830 (c. 71), certain 
lands, being wasi<$ lands at the time of the com- 
iiiutaiifin, had no rentcharge in lieu of tithes 


Comp^Uoa Act, 1823 (c. 99), s. 25. ; that iitbtm are payable to a lay iin* i Gkevii.le v. FLKMINO 0345), tt 
!• valid, Uiougb it only ftiiila genaraUy > propriator, ultbout giving bin noiuo. — 1 I. Eq. It. 201 ; 2 Jo. K Lat. 335. — ID. 
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Sect, 5. — TUliee and tithe renh 

E* ^^Karge: Sub-sect. 4, 

apportioned on them. 

within a district assigned^se lands were included 
40 of the above by the Oomrs. under sect, 
district, the tithea^^, the lands within which 
muted, were cj^^hcreof should have been com- 
ihercafter culi^narged, in case they should be 
rentcharge onvated with hops, with an additional 
acre to h^uol to the extraordinary charge per 
district^ awarded in respect of lands in such 
upon/xhat were cultivated with hops : — Held : 
h^ those lands being afterwards cultivated with 
tlicy were liable to the extraordinary charge 
<)f £1 per acre awarded by the Onmrs. under 
soot. 42, because those lands at the time of the 
award, were i>otentiaUy, though not then actually, 
Hubj<M:t to tithes, ^ that potentiality was commuted 
so as to bring the lands within the 8(;cond part 
of sect. 42. — Walsh v, Trlmmeu (1867), L. Jt. 2 
U. L. 208 ; 36 L. J. Q. 13. 818 ; 16 K T. 722 ; 31 
J. P. 570; 15 W. K. 1150, II. L. ; Tevsg. S. V, 
sub nom. 'J'iummkk v, WaijiJH (1863), 4 13. 8. 40, 

Kx. Ch. 

jinnolftfioua : — Reid. v. Tlllio CVnnrK. (1871), L. 11. 

(I O. AUG. Mentd. (iauu v, JohiiHou (1871), L. U. G 

CJ. 1\4G1. 

34 g 5 . Lands cultivated as market garden 

after commutation— New district assigned after 
commutation.]— After ilie making & conlirmation 
of an award for the <7ommutation of tithes in the* 
parish of P., by which award no district was 
assigned within whicli th. amount charged upon 
any hop grounds (»r market gardens wit hin such 
district by way of appoitionmeiit of lithe rent- 
charge. was distinguished into two parts, to be 
called the ordinary the. extraordinary charge, 
some land in the same )>arish of 1*. was newly 
cultivated as market gimlens. A:, therenipon, the 
vicar of the parish iviiuesU^d defts. t<» award A: 
iix an t'Xtraordinary charp) per acix^ in re.Hpt»ct of 
such lands so newly cuitJvated, A& to detdare the 
jMirish €>f a district within wdiich the extra- 
(tniiiiary charge should be payable in rc'siwjct of all 
lands W'hich then weiv, or thewmfter might be, 
cultivated as mark(*t gardens. Thereupon defts. 
sent down as assistant coinr. wdio made an award 
by which he awanled the sum of 6s. per acre as 
an extraordinary charge* on lands iu*wly cultivat<‘d 
as market gardens in the parish, A: declari*d the 
whole iiai’ish a district witliin which such extra- 
ordinary charge should be payable. IMtfs., who 
wvre landowiHU*H in the parish of P., t hen sued in 
prohibition, praying the ct. to prohibit defts. from 
continuing tliis award, or from taking any further 
Kt<*ps for declaring the parish of 1*. a district within 
which such extrnonlinapy charge should be payable 
In ivspt'Ct of lands newly cultivate as market 
gardens: — Held: (1) the last-mentioned award 
was g(^)d ; (2) the words “ beyond the limits of 
every district in which any extraordinary charge 
fcjr hop grounds or market gardens shall Jiave l>een 
disiinimished a.s afoi*esaid at the time of the com- 
mutation *’ ill Tithe Act, 1836 (c. 71), s. 42, were 
applicable to lands in any parish, no matter 
wdietlier, at the origintU commutation, a district 
was or W'as not. assigned in such parish under sect. 
40 of that Act, within which an extraordinarv 
charge was payable, under seel . 42 of that Act, iii 
respect of the lands eultivuted as hop grounds or 
nuirket gardens. — K ithsei.l t*. Tithe ('omks. 
(1871), L. J3. 6 C. P. 500 ; 40 L. .1. C. P. 265 ; 24 
L. T, 908 ; 35 J. P. 070 ; 10 W. U. 1007. 

84S6. Whether Uable to land tax.] —The 
annual rentcharge, imyable under Extraordinarv 
Titlie Redemption Act, 1880 (c. 54), in lieu of the 


extraordinary charge previously levied, under the 
Tithe Ck)mmutation Acts, on hop groxmds, orchard, 
fruit plantations, & market gaMens, is exempt 
from land tax. — Cabr v, Fowle, [1893] 1 Q. B. 
261 ; 62 L. J. Q. B. 177 ; 68 L. T. 123 ; 57 J. p. 
130 ; 41 W. R. 366 ; 9 T. L. R. 181 ; 37 Sol. Jo. 
196 ; 6 R. 163, D. C. 

3487. Charge under — Whether attaches to whole 
farm — Or hop ground only.] — ^By the Extra- 
ordinary Tithe Redemption Act, 1886 (c. 54), 
after reciting in the preamble that by the Acts 
relating to the commutation of tithes power was 
given to impose an “ extraordinary charge ** on 
hop grounds, orchards, fruit plantations, & market 
gardens, it was provided by sect. 2 that the Land 
Comrs. for England shall ** ascertain in each parish 
in England & Wales A& certify the capital value of 
the extraordinary charge on each farm, or, where 
not a farm, on each parcel of land, in ixjspect of 
which the charge is payable at the date of the 
passing of this Act,” & by sect. 4 (1), that “ land 
in respect of which at the date of the passing of this 
Act extraordinary charge is payable shall, so soon 
as tlie capital value of the charge shall have been 
ceitified under the? piovisions of this Act, bo 
charged with the payment of an annual rentcharge 
equal to 4 per cent, on such capital value, in lieu 
of the extraordinary chaaPge . . . such rentcharge 
to be a charge ui>on the particular form or parcel 
of land in ri'sjiocit of which same has been 
assessed ” : — Held : the i*entcharge iindi^r the Act 
was only chargeable on land in resptict of which 
at the date of the passing of the Act extraordinary 
charge was payable, A, therefoi*c, where pai*t only 
of a farm was cultivated, At chargeable with ex- 
traordinary charge, as hop ground at the date of the 
passing of the Act, the whole farm could not be 
made chargeable with such riiiitcharge under the 
Act. — SiMMONDs V, Heath, [1804] i Q. B. 20; 
63 L. J. Q. B. 214 ; 60 L. T. 841 ; 58 J. P. 180 ; 42 
W. R. 122 ; 10 T. L. R. 12 ; 37 Sol. Jo. 810 ; 

0 R. 20, C. A. 

3488. Costs of investment of redemption money 
— Compulsory redemption — Jurisdiction of court 
to deal with.] — The Dean & Chapter of Chanter- 
bur y Cathedral were the owners of extraordinary 
tithe charged on the lands of W. W. apiilied i>o 
tlie Board of Agriculture for compulsory ivdemp- 
tion, A& under their direction paid the assesscMl 
amount of ledcmption money into ct. The 
Dean A& Chapter applii*d by summons for invest- 
ment of tbe redemption money. Tlio Extra- 
ordinary Tithe Redemption Act, 1886 (c. 54), 
provided that the money miglit be dealt with as 
if it wore money paid in under tlie Tithe Com- 
mutation Acts. None of these Acts contained 
any direction as to costs : — Held : the ct. had 
'urisdictioii to deal with the costs, & they would 
lave to be paid by W., the landlord seeking com- 
pulsory redemption. — lie Graham-Wigan, [1911] 
2 Ch, 438 ; 105 L. T. 405 ; mib nom. He Wigan, 
Ex p. Extraordinary Tithe Rbdemi’tion Act, 

1 880, 80 L. J. Ch. 070. * 


F, Recovery. 

(a) In General. 

See. note, Tithe Act, 1891 (c. 8), as. 1 (3), 2 (2) (3). 

3489. Nature of remedy — Whether limited to 
statutory remedies.] — ^Bailey v. Badiiaxi, No. 
3405, ante. 

Against owner.] — See Sub-aect. 4, F. (6), 

post. 

Against occupier.] — See Sub-sect. 1, F. (c), 

post. 
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8490. Dbtress — On goods of tenant — After ter- 
mination of lease — Rentcharge becoming due after 
termination of lease.] — Declaration alleged that 
pltf. was tenant of a farm to deft, for a term of 
years, after the exjiiratiou of whioli there became 
due ic i>ayabli\ fixim deft, to the Kcclesiastical 
t/omrs., money in inspect of a tithe commutation 
rent charged on the farm land, which faim A: 
land was liable to the payment of tlie rimt, lis 
deft, knew ; that, deft., having neglected to pay 
it, the ( denars., according to the provisions of 
Tithe Act, 1830 (c. 71), distrained for it a stack of 
wheat of pltf., then lawfully b(*ing on the farm A: 
land, oftt'iw'ards sold it, in satisfaction of the 
sum in an*ear, costs A: charges ; A: pltf. was de- 
prived of the stack ; yet deft., though he had 
notice of these several matters A& was ixMiucsU^d by 
pltf. to indemnify him, had not indemnified him : — 

Held : the declaration showed no causi' of action, 
tlie facts stated creating no liability on the ])ai't 
of deft, to indemnify pltf.— (Ihiffinhoofk r. 

DAvmiy, (1855), 5 E. A: Jl. 710 ; 25 L. ,1. M. 237 ; 

20 L. T. O. 8. 313 ; 20 .). 1\ ISO ; 2 .lur. N. S. 

302 ; 1 W. K. 131 ; 110 K. H. 050, Kx. (3i. 

An^wlaiions : Bald. A.-(l. r. Durham 40 D. T. 10 ; 

KdiiiuiulN r. Wulliiurronl (lttf<4), 14 Q. H. J». 811. 

3491. Action of replevin — Right of success- 
ful tithe owner to costs.] — The owner of a ivnt- 
chAi*ge in lieu f)f tithes, distraining un(h*r Tithe 
Act, lS3<i (c. 71), 8. 81, A: afUwards obtaining 
judgment in an action of r«‘plevin, is iu>t entitled 
to double costs under Distreas for Kent Act, 1737 
(c. 10), K. 22, neither, cons<»(iuently, is he entitled 
to the* “ full A njasonable indf'iunity as to costs,” 
substituted for double costs, by Limitations of 
Actions A: (’osts Ai^t, 1812 (c. 07), s. 2. -iXkwniiam 
r. JlKVKic (1840), 8 H. 5«i0 ; 10 L. .1. C’. I*. 120; 

137 K. U. <127. 

I)isthk.s.s. 

3402. — - Followed by rescue Right to afll- 
davlt of documents In action for treble damages.) - 

An action for pound-breach At rescue of chattels 
distrained for non-payment <if litla* rentcharge, 
in which pltf. claims trebhj damages under 2 
Will. A: Mar., c. 5, s. 1, is a pt^nal ludion, A; pltf. 
is, therefore, ru»l entitled t<» an atlldavit. of tioeu- 
nients. - .loMvs r. IoNFs (IHSSI), 22 t^. H. I). 125 ; 

58 L. .1. Q. 11. 178 ; t>U L. T. 121 ; 37 W. IL 470, 

D. (’. 

AttmitathniH Apprvd. HoIiIih r. IIikInoii (ISIIO), Q. li. D. 

Conid. .Saunders r. Wiel <i7 L. T. ‘J07. 

See, generally, Dih<;ovkuy. 

Time for distress.] -—>SVc Xos. .3100, 3502, post. 

Restraint of distress — Under Companies Act, 

1862 (c. 89),ss. 87,163.] - iSVc Uomi'anikh, Vol. X., 
p. 008, No. <1053. 

Remedy where no sulHclent distress.] — See 

No. 3405, ante. Nos. 3400, 3501, 35412, pout, 

3493. Loss of right to claim — Tithe owner lay 
corporation.] — The right to the tithe i*c»ntcharge in 
Ireland w'as vested in a spiritual corpn. sole until 
1871, w'hen it w'os transferred by statute to a lay 
corpn. In 1877 the lay corpn. brought an action 
against the persons liable to pay tithe rentcliarge 
to recover six years' arrears. For more than 
tw'enty years next before action there had Ixsm 
no payment & no acknowledgment in writing : — 

Held: (1) tithe rentcharge was ” i*ent ” within 
Real Property limitation Act, 18.33 (c. 27), s. 1, 

A: not a ** composition ” within the exception to 
sect. 1, compositions in Ireland liaving benm 

PAAT VII alter a aiiB.AECT a made by jUMilceH ui quarUr i»vfwiciiut, 
raKT VII. SECT. BUB-BEUT. 4. without jurliklictloii, varyliig tithe mit- 

: charge, the tithe owicr can recover the 

t. Bemiduirge iUtoaXty varied Inf oriipnal Sc arivarie<l amount In a 
-Where an oraer haa been > collateral prrieeedinfir, iiotw'it Imtaiullng 


abolished by Tithe lientcharge Act. 1838 (c. 109) ; 
(2) HeiEd Property Limitation Act, 1833 (c. 27), s. 2, 
applied as between the ow’iior & the persons liable 
to tithe rentcharge ; (3) the lay corpn. could not 
avail themselves of the provisions of sect. 29 m 
favour of spiiiiual corpus, sole ; (4 ) the action was 
bamnl by the lapse of twenty years. — Iiasii Land 
Commission r. Dhant (1881), 10 App. Cos. 14 ; 
52 L. T. 228 : 33 W. U. 357, II. L. 

Avnotatwns : — ^Apld. Aaplcii t». Pulllii, [1017] 1 K. B. 187. 
Held. Halloy r. Badliain (1885), .54 L. J. Ch, 1007 ; Jones 
V. Wlthorn (I8!)«), 74 L. T. 672. Mentd. Howlttr. Harring- 
ton, (IMU3] 2 t’h. 407 ; lie Devon’s 8. K., While r. Devon, 
Be St(^er, Steer r. itubell. i 18U0J 2 Cli. .502. 

3494. Tithe owner spiritual or eleemosynary 

I corporation.] — Tithe rentcharge, payment of which 
' by Tithe Act, 183(1 (c. 71), s. (17, was substitu^ 
for payment of tithes, is not a mod tut or composition 
, bcUmging to a spiritual or eleemosynary corpn. 

1 sole within t he exce])tion to ” rtmt ” in Ueal 
I Property Limitation Act, 1833 (c. 27), s. 1, As, 
j thert'for(% by siH’t/S. 29 Ac- 31 of that Act, cannot 
bc» re<‘oveivd after the expiration of sixty years 
afU.*r the riglit bi it has first accrued. — A splkn r. 
PuLWN, [1917] 1 K. D. 187 ; 8(1 J.. J. K. D. 237 ; 
115 L. T. 78(1. 


(5) Agalmi Owner, 
i. In OeneraL 

See, now. Tithe Act, 1891 (c. 8), s. I (1 ). 

3495. Who is ** owner Whether reversioner 

subject to long building leases.]- Piord r. Kind 
(I 89t), 11 T.L.U. 18. ^ ^ 

' Annttloium Distd. K<!cl. (’oinrH. r. Upj<»bn, [IIM:H 1 K. B. 

. 501 . 

! ii. Where Owner alto Oeciipier, 

tSee, now. Tithe Ael, 1891 (c. 8), s. 2 (2). 

3496. What constitutes occupation — Whether 
occupation of part of lands chargeable.] - -Tithe 

I Act, 1891 (c. 8), 8. 2 (2), which provides that 
tithe i'ent/charg<» issuing out of any lands shall, 
w^hen ” the lands an*. o(!cupied by the owner 
theitjof,” be itjcovered by distitiss, applies only 
when the owner is in occupation of Hio whole of 
the lands. — Kci.'LiCHiAHTirAT, (JciMiw. v, ITpjoiiN, 
(19131 1 K. 11. .501 ; 82 ii. J. K. Jl. 435 ; 108 
L. T. 417. 

3497. .1 (1) A demand is not a condition 

pi*cr<*dcnt t-o procf*edings under Act, 1891 

(e. 8), nf» such pnivision being includ<*<l either in 
(he* statuti.' itself or uinler t he rules made under it 
(per (.'i:ii.). 

(2) It is clear from the auilioriUeH upon a reason- 
able iiiD*rpiefaii<in <»f the sLituL*, that tinless there 
is s«>meone else in occupation of the lands who 
cmi he iniwie fh<j means by which the t ithe will b<j 
tuk(*n out of the* land At given Ut the tithe owner, 
the owiKT of th<s lan<l is himsidf in occupation for 
tile purposes of the Act {per OiJit.), — He TiTIlK 

, Acrr, 1891, Kccushiahtidad (V>miiw. r. M‘CitRAOH, 
Fhankun t\ M'Okkagh (1922), 153 L. T. Jo. 
310, I). U. ^ ^ ^ 

8498. Whether demand condition precedent.]— 
He Tithk Act, 1891, Ec<*lksiahticai. Uomiis. r. 
M'OKRAaB, Franklin r. M'Crkadj!, No. 3497, an/e. 

Recovery by distress.] — See Ncs». 3490-3492, 
ante, 

3499. Recovery by proceedings for possession — 
Whether previous attempt to distrain condition 
precedent.! — If the half ^ 

a penti'hargo on land under Tithe Act» 18.in 
(c. 71), he in arrear At nosulTIclent distress found, 

the fact lliat t he f»rd«r of Ums JiwtlctM 
hoN not been <|iuihIun 1 on certwrfiri . — 
|Sl.ACKBt7flSK e. OSKNON (1898), 33 
I. L. T. 1 19. -IB. 
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Sect, 6. — TUhes and iiihe rentcharge: Siib-aect, 4, 
F. {h) a, & tii, dt (c), (7., Jf., I. dfcr J. ; suh- 
hccIh, 5_<fc (i. H ; S vh-He ciH, 1 cfc 2.1 

tho (iwncr of i}i(s rftnichai*^^ may rocover Huch 
arreai* for a i)oriod not oxcecding two years, by 
assessment & writ of habere facias j^osaeasionem 
under sect. 82, althougli he may not have attempted 
tio levy the arroar by distress under sect. 81, at 
tlie end of each, or any but the last, of the half 
years, &; althougli at the end of one or more of such 
previous half years there may liave boon a sufficient 
distress for the amount then due . — Ite Camberwell 
IlRNT Chaiioe (1843), 4 Q. B. 161 ; 3 Gal. & Dav. 
306 ; 12 L. J. Q. B. 1,5.5 ; 7 .Tur. 128 ; 111 E. R. 864. 
AnnotiUion .‘“-Polld. lie Haiumcrsmith llent Chau^) (1849), 

4 Exoh. 87. 

8600. Where no sulllclent distress — Suffl- 

Gient distress at due date of rentcharge.] — Re 

Camberwell Rent Charge, No. 3499, ante. 

8601. Growing crops.] — The tithe 

rentcharge owner is bound to distrain growing 
crops under Tithe Act, 1830 (c. 71), s. 81, before 
liaving rocoui*se to pn>coedings under sect. 82 to 
obtain possession of the land itself . — Ex p. Arnison 
(1808), 1j, R. 3 Kxch. 60; auh nom. IIeysiiam 
V. llESKHrrr, Ex p. Arnison, 37 L. .1. Ex. 57 ; 32 
.T. r. 103; nom. He Plumpton Wall Tithe 
Rent('I1AU(je, IJeyhham V. Heskett, 17 1j. T. 
480 ; low. R. 308. 

8602. Temporary Insufficiency.] -- 

Jfc (Commutation op Aor, Ex p. Jones 

(1889), 6 T. E. R. 512. 

8603. Application for order — Whether ex 

parte.J Under Tithe Act, 1830 (c. 71), s. 82, 
wlieii! the hidf-yemly ]>ayniont of r<mtcharge on 
land shall he In arr<*ar, & unpaid for the space of 
foity days, iSc there shall be no suniciont distress 
upon the pinimises liable to the payment thereof, 
it sliall be lawful for any judge of Her Majesty’s 
courts of record at Westminster, upon an affidavit 
of the facts, to order a writ to issue to tho shcriit, 
recpiiring him to summon a jury to assess the ari-ears 
of the iH'ntchargc rc'iuaining unpaid, & to return the 
inquisitiem thennipon iak<m to some one of the 
superior cis., e(i<\ : — Jlehl : such order could be 
inaile on an ex p. application to the judge . — Re 
llAMMKitNMiTii Hent-I’iiarge (1819), 4 Exch. 87 ; 
19 E. .1. Ex. (Id ; 11 L. T. O. S. 85 ; aabseqaeni 
proccedinga (1850), 4 Exch. 101. 

Snnotatimi^ Hanid. Abley v. J)alo (IsriO), 10 r. 11. 62; 

Hoiiakcr V. Evuiih (1851), 15 Jur. 46U ; liuctiauaii v. 

KlaiiJuK (1851), 2 L. M. & F. 526 ; Co<ip«r v. WumUworlh 

Hoard of Works (1863), 14 C. H. N. 8. 180 ; Met. lly. v. 

Turtilmni (1863), 14 C. 1). N. S. 212 ; U. r. CliCMhiro Linos 

l'4»mndM4w (1873), L. li. 8 Q. H. 314 ; Wood v. Woud 

(1874). L. R. 9 Kxeh. 190. 

ill. Where Oicner not Occupier. 

See, now. Tithe Act, 1891 (c. 8), s. 2 (3). 

What constitutes occupation.] — Sec Nos. 3490, 
3497, ante. 

{c) By Owner against Occupier. 

See, now. Tithe Act. 1891 (c. 8), s. 1 (1) (3). 

8504. Under contract to pay tithe rentcharge — 
What constitutes contract — Agreement to pay 
taxes or assessments.] — (^venant in a lease by A. 
to deft, afterwards assigned by A. to pltfs., that 
deft, would pay “ all taxes assessments what- 
soever whiclk sliall be taxed, charged, or assessed 
on the demised premises, or on the landlord in 
respect of same.’* A., at the time of the lease, was 
owner of tho tit he commutation rentcharge, which 
he assigned to pltfs. as well as his reversion : — 
HM : the tithe commutation rentcharge was not 


a tax or assessment which deft, was bound to pay 
by tho covenant. — Jeffrey v. Neale (1871) 
L. R. 6 0. P. 240 ; 40 L. J. 0. P. 191 ; 24 L. T 
362 ; 30 J. P. 39 ; 19 W. R. 700. 

Anwdation Beld. Lockwood v. W'ilson (1874), 43 L. J. C. 1* 

179. 

8606. Agreement to pay all taxes 

assessment & charges whatsoever.] — ^Bya lease, 
the tenant agreed to pay the rent, without an\' 
deduction in respect of any taxes, rates, assess- 
ments, or charges whatsoever, the landlord's 
property tax only excepted ** i—Held : the tenant 
was bound to pay tho tithe rentcharge imposed 
upon tho demised hereditaments. — Lockwood v. 
Wilson (1874), 43 L. J. O. P. 179 ; 30 L. T. 761 ; 
22 W. R. 919. 

8506. Contract for reimbursement subse- 

quent to act — Whether valid.] — Tithe Act, 1801 
(c. 8), s. 1 (1), which provides that “ any contract 
made between an occupier owner of lands after 
tho passing of tliis Act for the payment of the titlie 
renteharge by the occupier shall bo void,” pro- 
liibits not only a contract by tlie occupier to pay 
tiie tithe rentcharge directly to the tithe owner, 
but also a contract to reimburse the landlord such 
sums as shall be paid by him for tithe rentcliarge. — 
Ludlow (Loud) v. Pike, [1904] 1 K. B. 631 ; 73 
L. J. K. B. 274 ; 00 L. T. 468 ; 68 J. P. 243 ; 62 
W. R. 476 ; 20 T. L. R. 276 ; 48 Sol. Jo. 277. 
JnnotcUitm : — ^FoUd. Tull v. Guild of Drapers of City of 

Louduu. [1913J 1 K. U. 10. 

8507, — .] — A contract made after 

the passing of Tithe Act, 1891 (c. 8), by which an 
occupier of land agrees to pay to the owner thereof 
sums which the owner shall pay in respect of titho 
rentcharge issuing out of the land, is void by reason 
of the pit) visions of sect. 1 (1) of the above Act.- 
Tuff v. Guild of Drapers of C’ity of London, 
[1913] 1 K. B. 40 ; 82 L. J. K. B. 174 ; 107 L. T. 
635 ; 29 T. h. R. 36 ; 57 Sol. Jo. 43, C. A. 

Anmdatian : — Refd. Neall r. Beadle (1912), 67 Hoi. Jo. 77. 

3608. Nature of remedy — Whether by action.] — 
Where an owner of land has paid titlio rentcharge, 
which by lease executed before the passing of 
Titho Act, 1891 (c. 8), his tenant covenanted to 
pay, his remedy to recover the sum so paid by 
him from his tenant is by distre^ss alone, sect. 1 (3) 
of the Act being an absolute bar to the maintenan<'t' 
of an action for its recovery. — Church v. Makstei> 
(1898), 67 L. J. Q. B. 823. 

By distress.] — See Nos. 3490-3192, ante. 

3509. Failure by landowner to give notice of 
occupier’s Uabllity — Application for certificate under 
Tithe Act, 1801 (c. 8), s. 2 (6) — Jurisdiction of 
county court Judge.] — I’ltf. failed to serve notice 
under the above sect, on the titho owner of his 
tenant’s liability to pay tithe. Pltf. paid tithe 

applied to the county ct. judge for the certifi- 
cate, wliich was granted. On appeal against this 
order : — Held : the only questions for the county 
ct. judge, when an application for a certificate 
came before him, were whether there was sufficient 
cause for the failure to ^ve notice. Sc whether the 
tenant had been prejudiced by the failure ; (2) it 
was not the county ct. judge’s duty to inquire 
whether the tenant was, under his lease, liable to 
pay tithe. — Re Tithe Acrr, 1891, Hughes v. 
Rimmer, [1893] 2 Q. B. 314 ; 69 L. T. 417 ; 58 
J. P. 23 ; 42 W. R. 79 ; 37 Sol. Jo. 584 ; 6 R. 475, 
D. i\ 

G. Coniribuficn between Persotia Liable. 

See Titho Act, 1842 (c. 64), s. 16. 

8510. Justices’ order for contribution — Form of 


PART VII. SECT. 5. SUB-SECT. 4.-U. 

a. Oenerdl rule — DmlA of tme coa> 


I Irtlailtirv.l — Di a suit to recover titlio 
oompontion, pltf. obtained a decree, 
1 with coots, tc levied all the coeto 


off one deft . : — Held : deft, was en- 
titled to contribution from hlo oo- 
detto.. payment of that contribution 
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order.] — An order, made by two juatices under 
Tithe Act, 1842 (c. 64), s. 18, for payment, by way 
of contribution, of a proportion of rcntcliarj^o on 
a close, after stating tlia(> complaint on oath had 
be<m made, before one of t he justices, of the several 
matters giving them jurisdiction to make the* order, 
proceeded as follows : “ &: now at this day ’’ com- 
plainant & the party summoned ** appear before us, 
the undersigned justices, & we having examined 
into the merits of the said complaint, do, in pur- 
suance of the statute in that case made & provided, 
determine that the just proportion,** etc. “to bo 
contributed by E,** on whom the order was mad<N 
“ in respect of the said close *’ is, etc. The order 
then declared the amount of the proportion pay- 
able, & ordered payment : — Held : the order, upon 
the face of it, was insufficient, inasmuch os it did 
not show any adjudication, express or implied, 
of the truth of the nuitters of complaint. — If. 
V. WllxiAMS (1852), 18 Q. B. 393 ; 21 Ji. J. M. O. 
150 ; 19 L. T. O. H. 105 ; 10 J. l\ .500 ; 10 Jur. 
1005; 118 K. n. 117. 

//• llemisHion, 

3511. Under Tithe Act, 1891 (c. 8), 8. 8 — 
Application of provision — Lands assessed under 
schedule D.] — An owner-occupier of agricultural 
land hatl exei*ci8ed the option given by Customs 
& Inland Uevenue Act, J8H7 (c. 15), s. 18, to be 
assessc^d for pit»pert-y A income tax ]iurpos(}8 und(?r 
Rched. !>., in lieu of sched. B. lie subsequently 
ajiplicd under Tithe Act, 1891 (c. 8), s. 8 (5), for 
a certificate from tlie distnet comrs. for taxes of 
the annual value of his land. The* comrs. dcutlined 
to give the cei*ti0cate unh^ss ap|>ct. first consented 
to Jiavts his land jussi^ssi'd for the purposc^s of 
sched. B. under sect. 8 (1 ) of th(‘ hist-nientioinuJ 
Act : — Held : the cfuni's. were right, inasnuKdi as 
the certificate to be grsntxMl under sect. 8 (5), of 
last-mentioned Act, only applied to the annual 
value of land under that sect. Ac that scict. n^f erred 
only to assessments ascertained A: entered under 
sched. B., or, if not already so enU'red, lo be 
ascertained for the purpost^s of sche<]. B., urahT 
tM»ct. 8 4) & no assessment under sched. 1). was 
made applicable for the purpos(\s of remission of 
tithe ixsntcharge under that sect. - U. v. Pisi'KitH- 
PiEi.D Division of Hants Tax Comics., p. 
Woods (1893), 03 L. .1. Q. H. 357. 

8512. Application for reduction of assess- 

ment to Income tax — Who may appeal. | - 3'ithe 
Act, 1891 (c. 8), H. 8 (3), whicli gives the owner 
of tithe rentcliarge the same right of appeal as tlic! 
ow^cr of lands, gives a light of appeal to tlie owner 
of lithe nmteharge the assessment on land 

made by the surveyor for Income Tax Act, 1853 
(c. 34), sched. B., has been reduced by the Comrs., 
on appeal by the occupie,r of land, to such an exLmt 
that the tithe rentchargo exetieds two-thirds of 
the annual value of the land, as ascertained by the 
assGsiment, in consequence of whicii so much of 
the tithe reniebarge as is equal to the excc^ is 
liable to be remitted under sect. 8 (1 ) of the former 
Act. — R. V, BARHTAPI.E DIVISION <»P KSSEX 

Taxes Combs., [1895J 2 Q. B. 123 ; 04 L. .1. Q. B. 
759 ; 72 U T. 800 ; 59 .1. P. 470 ; 43 W. H. 000 ; 

1 1 T. L. K. 427 ; sub »iom. R. r. I'axes CoMlw. f 
FOB BAR8TAIU.E, ESSEX, Kx p, GiBSON, 15 R. . 
471, D. C. 


/. Bedempiion, 

8513. Recovery of redemption money — Juris- 
diction of county court.] — A county ot. has 
jurisdiction under Tithe Act, 1891 (c. 8), ss. 2, 
10 (4), to make on order for recovery of re- 
demption money. — ^R. v. Patkiison, [1895] 1 

Q. B. 31 ; 64 L. J. Q. B. 20 ; 71 L. T. 671 ; 43 
W. R. 127 ; 11 T. L. R. 11 ; 39 Sol. Jo. 28 ; sub nom. 

R. V. Essex County Ooukt Judge, 16 R. 79, D. C. 

J. Merger* 

3514. 1846 Act, s. 19 — Application of section.] — 
WAI.KEU V* Bentley, No. 3478, ante. 

3516. “ Every Instrument — Construc- 

tion.] — Watjkeii V, Bentley, No. 3478, ante. 

8516. Effect of declaration sanctioned by com- 
missioners — Though declaration & sanction 
erroneous.] — Walkeu r. Bentley, No. 3478, 
ante. 


SiTB-SEcr. 5 . — ^Rating op Titiie and Tithe 
Rentchaiiue. 

Ncc, goierally. Rates and Rating. 

Where more than one benefice held by Incum- 
bent.] — See No. 2137, twie. 


Su»-sEfrr. 0 . — Income Tax on Tithe and 
Tithe Kentciiaiuie. 

‘Sec Income Tax. 


Sect. 0.— THE PARSONAGE OR ENDOWMENT. 

SuB-sficrr. 1 . — In Geneiial. 

3617. Dcflnltlon.l—ANON. (1075). No. 2487, ante. 

3518. .] —He Arjws (John (Jhauity, Chabity 

Comrs. v. Bode, No. 3133, afite. 

3519. Whether a manor.) — Anon. (1580), Godb. 
3 ; 78 K. R. 2. 

As to manors generally, see (Jofyholdh, Vol. 
XIII., pp. 9 et seq, 

3520. Whether franchises may be appendant to 
— Where manor part of parsonage.) — Anon. 
{lemp, 1327-1377), Koil. 117 ; 72 K. H. 319. 


8iJB-HE(rr. 2. — Pauhonaoio House. 

3521. Acquisition or erection -Fund available 
for — Compensation for part of churchyard com- 
pulsorily acquired.]— l^jnds representing the pur- 
chase-money of part <if a fdiurehyard l^ken com- 
pulsorily for street improvements applied in the 
purchase, alt<*ration, &, rf*pair of a houso tor a 
vicarage . — Ex p. St. Botoli'H, A r. do ate (Vicah), 
[189413 (/h. 511 ; stib nom. Ex p. I^)ndon Hewers 
(J oMRs. At St. Botolfh Without, Atjxjate 
(Vicar), 03 L. .1. Oh. 802 ; 38 Hoi. Jo. 082; 
8 R. 019. 

8522. Petition by vicar to transfer to 

Queen Anne's Bounty — Costs of petition.] — Whore 
a sum of monev, applicable to the pur{>oses of a 
vicarage, liad iM^en paid int4i ct. under Church 
Building Act, 1818 (c. 45), A a petition was 


would be compelled by Buinniary 
order. One oo-deft. havldg died aft4>r 
iaxAiion. the others were not bound to 
oontfibute In greater proportion than 
if he were Hiring. — Htai*i.kh r. Humi 
(1845). tt I. Eq.ll. 311.— IH. 


PART VII. SECT. 6, SUB-SECT. 4.- 1. 

b. Reeoeerv of redemption money — 
Land Judge e eowrf.K-In case of Uie 
redemption of tlttie reiiicharfce. wlwre 
an CMtate is sold to tenants in the 


tAnd Judge's Vt.. tiwt i^t. is the proper 
tribunal to fix the redemption pnoe. 
— He MUMiV'H |«:t4TATK.. 11oiJ(Ciu>. 
l^lTlONkR. 1 1 Kill) J 1 I. It. lilt ; 33 
I. L. T. H.- -IR. 
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Sect, 0. — The parsonage or endowment: Svb-secfa, 
2, 3 <6? 4.] 

presented by the vicar asking for payment of the 
fund to the Governors of Queen Anne's Bounty, 
who were contributing to the erection of a new 
vicarage-house, the Ecclesiastical Oomrs. as repre- 
senting the CJhurch Building Oomrs. had to pay 
the costs of the petition, excepting the costs of the 
Governors of Queen Anne's Bounty, which had 
to be paid by petitioner. — Fx p, Margate (Vicar) 
(1805), 32 h. T. 792. 

8528. Repair — Liability of incumbent.] — Wise 
V. METCA 1 .FE, No. 421, ante. 

8624. .] — It is the duty of the incum- 

bent to keep the parsonage house & outbuildings 
in good & substantial repair, & to liand them down 
to his Bucciissor in the same foim & condition in 
which they were originally erected ; & that duty 
extends, where necessary, to restoration as well 
as reparation. — Tayior r. Pye (1840), 7 L. O. H. 
370; 10 J. P. 470, N. P. 

8525. Right of incumbent to cut timber 

for.]-' Htrachy V. Francis, No. 433, ante. 

8526. — — Right to botes for repair of out- 
buildings.] — Strachy V, Francis, No. 433, anie. 

Estovers generally, see Ccimmonr, Vol. XI., 

{ >p. 17 ct seq, ; J.(ANi>lord A Tenant ; Beat. 

*ROPKRTY ; SK'mJflMKNTS. 

8527. Fund applicable for —Compensation 

for part of churchyard compulsorily acquired.]— 

Kx p. St. B 0 T 01 .PH, Ai.ikj \TK (Vicar), No. 3521, 

ante. 

Dilapidations & waste.] — tSm Beet. 9, jKtsi, 

8528. Disposal of site— Site no longer required.] 

— Under the powers contained in Church Building 
Act, 1838 (c. 197), s. 9, land was purchased by the 
hkudesinstieal (Unnrs. ; hut> such land not being 
requind for the purpc»se of a siU^ for a residence, 
they hiul cont.racletl to sell the sfime, A the 
question was whether they liad power to do 8(j ; - 
Jleid : the efTec^t of sect. 9 of Act was to bring 
land which IumI been bouglii under the power 
thereby conferred into the sanie cati^gory as land 
whicli had bcK*n brought under the powers of 
Church Building Act, 1818 (c, 45), A therefore the 
(hmrs. could make a good tith?. — Eit’I.esiasticat. 
(JoMRR. w KlNtJ (1890), «2 ii. T. 535 ; 38 W. K. 
473 ; (I T. \u K. 2(10. 

8529. Residence attached to chapel of ease - 
Recovery of possession.] — Pjiiij.ii‘s v, (Souekey 
(1901), 45 8ol. .lo. 749. 

Exchange of parsonage— Endowment to pay 
rates A taxes Construction of local Act.] See 

No. 3543, plMt. 


Sitr-sect. 3. — (Ujebk. 

8580. Whether hereditament — Construction of 
local Act.] - B. r. Barker, No. 3359. ante, 

8531. Rights of incumbent over — ^Exchange.] — 


Morgan v. Clark (1629), 1 Rep. Ch. 41 ; 21 E. R 
501. 

Annotation : — ^Befd. Harper v. Hedges. [1923] 2 K. B. .314. 

8532. Rights to emblements on resignation.] 

— ^Bulwer V. Bulwer, No. 2390, ante, 

8588. Enforcement — Whether possession 

condition precedent.] — B ulwer v. Bulwer, No. 
2390, ante. 

8584. Gift of land for glebe — Within Church Build- 
ing Acts — What is.] — B., by her will, bequeathed a 
sum of £14,000 to trustees, upon trust for invest- 
ment, A to pay the income to the incumbent for 
the time being of a certain church, so long as he 
should permit all the sittings in the church to ho 
occupied free of pew-rents ; A she directed that if 
any incumbent should make any claim for pew- 
rents the £14,000 should fall into her residuary 
personal estate. She also gave tliree acres of 
arable land to the trustees, upon trust for the 
beneht of the same church, upon the same tnists 
A conditions as those respecting the £14,000 : — 
Held : the gift of the three acres of land was not a 
gift of glebe within Church Building Acts, A it 
consequently failed as being within Mortmain 
Act.— /ic Bandeij., Bandell v, Dixon (1888), 
38 (Jh. D. 213 ; 57 L. .1. Ch, 899 ; 68 L. T. 026 ; 
36 W. B. 543 ; 4 T. h. B. 307. 

AnmtlalionH : — ^Mentd. Tie Bowon, Lloyd IMiillips v. Davis, 
[1893] 2 Ch. 491 ; He. Bhmt*B TriiHlH, Wigan e. Clincii, 

I 11904J 2 Ch. 7«7 ; Peel's Uelease, fl92l] 2 Ch. 218. 

3535. Glebe allotted under Inclosure Act— 
Liability of Incumbent for expenses of Act.] — 

Eddjson r. Brookes, No. 3443, ante, 

3536. Proceeds of sale — Application.] — Be 

IjOUtii a East Coast By. Co., Fx p. GiaMOLnny 
(llKcn'OR), No. 3582, post. 

See, also. No. 3505, post, 

I Exchange of glebe Endowment to pay rates A 
I taxes — Construction of local Act.]— No. 3543, 

I post. 


BuR-HECT. 4 . — Endowment. 

Of old parish church — New church substituted 
for old.]— Ncc Sect. 3, suh-sc^ei. 3, ante, 

3537. Endowment for repair — Division of 

parish — Rights in fund.]- A.-G. i\ Loto, No. 3003. 
ante., 

8588. — — A chapel of ease— Endowment for 
repair — Chapel of ease constituted separate parish.] 

- -Whore tboro was a trust fund for tho i*cpair 
of a parish ciiundi A a chajxd of oskse, wliicli was 
afterwards foiinod into a sc‘i>arate ecclesiastical 
scheme : — Held : the fund having been applicable 
for the repair of the two named chuiThes, the 
chapel of east‘ w'as not deprived of a portion 
tiicreof by reason of its haviiig been given an 
independent ecclesiasticnl district . — Be Bichard 
Cloudeslky's Charity (1900), 17 T. L. B. 123. 
Annotatiun Bald. He Hyde Park [Maco Charity, [1911] 
1 Ch. 67 H. 


PART Vll. SECT. e. SUB-SECT. 3. 

e. HioMs of incomheni over — KJeH- 
fneni ,] — In ojectiiieiit by a nH»tor 
for fflebo laud, ho muat prove pre- 
aontatton. iiustitntion S: induction. — 
l>OK Ckkkn r. Kuiksma.n (1841), 1 
U. C. R. 420,— can. 

d. Gift of hmd for — Hight of in* 
cnmbcnl.l — A grant of laud to tho 
rector, cnurchwardcuit S: veatry of a 
]»ariah ** for a glebe *' aultleiontly 1 
Higutdoa tliatlt Ih to be for the \iov i 
A benefit of the rector under 56 Geo. 
HI., o. 11. 

The rector has, during hla incum- 
Ikency, a Uval estate of freehold iu 


Huch glclH? lauds granted to tho ohurrii 
cH>rpn.. may make lca«eH thereof, 
binding iiimn himself, without the 
aeaeiit of the corpn. — Hamiton 
(Ukctou. ktc.) r. Tin s (1849), 1 All, 
278.— CAN. 

e. Adverse possession for hreniy 
I/rare — if 'Art Arr reeior barred, I — A rector 
IM not Ikarred by adverse’* possesaion of 
tlee glebe land for twenty years, unloas 
lie nan boon incuinbeut during tlio 
whole of that time. — UiLLr. McKi.nnon 
( 18.'18 ). 1 6 V. C. K. 216 : eonsd, Stothakd 
r. Hilu\iu>. 19 O. li. 542.— CAN. 

PART Vll. SECT. e. SUB-SECT. 4. 

I. Gratil by Crotm — Terms of 


I flTunf.}— Under 31 fico. III., c. 31, a 
1 patent establiahing & endowing a 
rectory or parsonage is not void for 
want of a grantee being named in it ; 
nor for not deAnlng the limits of tho 
pariKh within which the rectory was to 
i>e, it being established in Sc tor a 
c^^rtain tomisliip. — ^A.-G. r. GKASKTr 
(1856). 6 Gr. 200. — CAN. 

g. Subsequent sate of 

lattd <€• distribution of prcjcrrds. )— The 
church of St. J. was erected into a 
rei'tory “ at tho city of T. within the 
Uiwiiship of Y.,’* by patent under 
31 Geo. 111., c. 31, s. 38. in 1836, & 
was endow’ed at different times with 
lands situate, some in T., 9l some In 
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3539. Of vicarage — Whether deed necessary.] — 

Cope v. Bedford (1027), Palm. 420 ; 81 E. R. 
1151. 

3549. Ancient endowment — Presumption 

from long usage.] — Where there is an old endow- 
ment of a vicarage, but the modern usage varies 
from it, there is ground to pi'esumc that tht^ 
variance hath arisen from the act of persona 
competent to make it. The endo^Tnont is not 
therefore conclusive evidence in favour of the 
vicar, but his right is properly triable at law. — 
(Jarr V. Henton (1788), 7 Bro. Paii. (’as. 100; 
1 Anst. 313, n. ; 3 E. R. 05, 11. h. 

3541. .] — The ct. will pi*esuiuo 

a subsequent enlarged endowment in support of 
an Appropriation by a rector, wliieh luis been 
acted on for a very great lengt h of finu*, although 
an insuflllcient endowment has been actually 
produced in evidence, app(*aring on the face of it 
to be inadt‘(iuate to that recpiired to be made by 
the terms of tlie condition of the original licence, 
whei-e it is not shown by pmof of some delicit*ncy 
in any particuhir respect, tliat the* vicarage i.s in 
ftu’t, incomp(!tently endowed. 

WIn*re a re<*lory was gra»it4*d by the (’rown in 
1517 with licence to appropriate* on condition of 
endowing a vicar, the viearage had conLinu<*d 
endow'od through all time subsecpient ; hut the 
instrument of endowment pi*oduc(*d <lid not pursiii* 
the terms of the grant, At the KpeciHc hentdits 
actually enjoyed by tin* vicar did not a])])(*ar ; 
the ct. j)n*sumed a second deed in (‘onformity 
with the conditions «>f the original lic(*nce. A: that- 
it had been lost by time, or iweident.— Woi.i.KV 
r. HitoWNilii.i. (IS2*I), 1.3 J*rice. 5(M) ; M*(’le. .317 ; 
.3 Eag. i\i V. 1152 ; 117 E. H. KHJI, Ex. (3i. 

Mentd. .h*htis Ciilhirc r. (litilis (IS.’i,')), 1 

Y. K (\ Kx. lir»; 1'oiiiliasoM r. SwJijncrfoii j 

Jiir. .'iU.'t : Ksdailc r. Pi'Hc<H.'k (isriiO. .lolm. ijid. 

#SVf', qvnvrnlly^ (’iiarities, Vol. VIII., pp. 3.31, 
33 : 1 . 

3542. - Constituted under New Parishes Acts 
- Whether assessable to poor rate -Rentcharge 

granted by rector of mother parish. i Hy way of 

emlowmeiit of the minister of a new tlislricl. coii- 
stituted umler New Parishes Act, IS 13 (c. 37); 
Nrw Parishes Aet, ISU (c. 91); K New Parishes 
Act, 1850 (c. lUl), the rect<jr ()f the parish of T. 
grantcMi t-t* such ininisttT A: liLs successors “ one 
clear yearly rentcharge or sum of £1.50, Ut he 
payable liaif-yc*arly,” etc. “ to be for ever issuifit; 
A: payable out of A: chai*ged upon A: being paii of 
all that the rectory,” etc. The deed gave a power 
of entry & disti'ess in caw* of non-payment i>f 
the money, but the money had he<jn pai<l Ai tie* 
pf)wer had not been oxerciwd. The parish 
ollicers of T. assf?ss<*d the mini.st<tr for the relief 
of tlie poor : — Held : he was not liable t(. he 
assoss<*d. — F re.nd r. Toli.E-shi’N’T K.vioiith 
(OH riiCHWARDENS) (18.59), 1 E. Ai E. 753 ; 28 
L. .1. M. 109 ; 23 .1. P. 077 ; 5 Jiii . N. S. 1080 ; 
120 K. H. 1092. 

Annatidiun : — Held. H. r. (SrovcH (1800), 2 E. be E. VXi, 

3543. Agreement to pay rates Sc taxes on 
parsonage Sc glebe-— Effect of exchange of par- 
sonage Sc glebe — Construction of local Act.] — In 

1749, by an agreement between pltf.’s i>redec<;Hsor, 


P. B., as rector of B., & the lord of the manor of 
B., which was embodied in a private Act of 
Parliament it was agreed that an annual sum or 
yearly rcntchai'go of £77 issuing & going out of 
all that the manor or lui'dship of B. shall be pay- 
able & paid to the P. B. & his successors for ever, 
fi*ee fi*oin all deductions for or in respect of any 
taxes, charges, or assessments, taxed or imposed 
or to be <jharged or assossiHi upon the said pi'emises 
or any part. theix*of out of which the annuity or 
yearly rentchurge is to issue by any present or 
subsequent Act t)f Parliament. It was further 
agretid that the lands, ten«*ments. As heredit^ents 
charged with the above perpetual annuity should 
after the passing of th«^ A(!t he also charged with 
the pa>Tnent of all Parlianumtiiry As fiarocldal 
faxes. rat4*s. As assc^ssmenta impostnl on the pai»- 
sonage luiiise, outhouses, yard, garden, orchard, 
A: glebe lands belonging U) P. 11., t*xcept the window 
tax. In <-onsiclt*rati(m of thest^ two agnseintmts 
t he lands of the lord of t ie* manor were disehatged 
from the payment of title's. In 1785 a (h?ed of 
exehangt*, approved by th<^ I xml Bishop of 
Lincoln, wjis exeeiitc'd, by wJiicIi the recLn* agreed 
witli the then Ixidy of tlit* manor to exeliango for 
ever the existing pai*sonage Ijouse for another 
H'sidence. In 1895 the glebe land held by pltf.’s 
immediat.e j)red(‘eessor in title Wiis exehailged for 
ot her land witluii the parisii, A. the new glebe took 
th(* phwio of th(» old glebt* for the purpf>ses of 
1719 Act. In 1905 deft, [mrcliasc'd 300 acri*s of 
laud fnan the lord of the m>in(»r with notice of 
the pnivisioris of 1710 Aet . One of t he conditions 
t)f wile provided that tlie liability in regard to 
taxes on the pai*sofmg(! As glela*, if anv, slioidd be 
ch‘eim*d eiiarged exclusively on lot 2, wiii(di was the 
lot purclwisi'd by deft. Pitf. Is'camcf rector tif th<* 
parish in 1910. Pltf. claimed a declaration {n) that 
deft.’s lands wen* charged with a sum in respect 
of raL's Ac lissessments paid by pltf. since 1010, 
{h) t hat pltf. was cmtitled to enforce! siicli charge by 
distre'SH or otlH'rvvisi*, A* (c) that the /innual payment 
of £77 payable by de*ft. was payable free; of in<;omo 
tax. Deft. c(»nL*n(h‘<l tliat 1710 A<*t r(*f(*rred to 
the* specitic! r>amimig<! ; that tlsi spe'cifle! pai'Hoiiage 
was elemolished Jong ago, As t hat. 1710 Aet liad 
cciiseel to apply, As that the exciiangc* of J7S5 was 
< ontrary to law As vend. As tliat thi* substitution of 
a new pai*si>nag<! house for the old one was not 
binding on deft. : -J/M: on Mu* construction of 
1710 Act the! provision with ri*gareJ tei the} payment 
of the raL'S As Lixes wets Jirnib^d tei a stieeltic hejuso 
As 1.0 specitlc gleihe! Janel, luuncjy, the* them existing 
parsonage? heiuse As thej them existing glebe I/md. 
The? he ne'tlt <if the chaige* diel not apply t 4 > the novv 
l»arsemage heiuse e*xchange*ei for the! old onej in 
1785 ne>r t4i the* gle*he land re*ce!ive(l in exchange} in 
J895, As pltf.’s e laiin theere^fore faih*d, — Haki»kr v 
IIIRKJKS (192.3), 10 T. L. K, 150 ; 87 .1. P. .jo. 804^ 

3544. Stock vested In rector under private Act— 

Effect of sale Sc reinvestment In land.] I’oweh 

r. Banks, No. 3553, pont. 

Out of municipal corporation funds— Whether 
Intra vires.; - >SVr Ijk al ih)vi:usMKsi\ 

Private benefactions.] -NVe Scfeji. 12, 


the township of Y. When the lands sptM-iaJ case* for the opinhiri muHt, imder fl VJerf. c*. 00. h 2 Iia 

were sold under 29 A .‘iO VIct. e. JO, of the ci, : — UrUi: T. wan, for the? he' hirleil urijoiijr the part, fefriantH (i/uia 

& the proceeds had m Ik> elintrihuted puriw^ses of 1!ie grant crwling the fund. • 'rouo\T«> hiocKsic Ivc'oh. 

by the synexl of T. under 41 Viet. c. 09, rwUjry, to isi CMiiihlderwl as iM-Ing cok^ ikii yvvoi# r. Ekwis fl8S7i i*i 

there were ineumtK'nts of parishi'^H in within & « part of the t»:rrltory of O. K. TMi. —GAN. '* 

T. & in the townsliip of Y., bi It was the township of Y., & the graiit was 

contendeti that only the iiiciuuljents for the lM?nclIt fif both the towjisbip be h. — jjijjui.v Hvvnn 

of the city parishes were entitlefl the edty as one terrltor>', A: the iiiciiin* i?. Smith (JS 87 i, 13 o. !( 75;, ” 

participate in the distribution. On a bents of the churches in the U,fWiiship CAN. 


J. — VOL. XfX. 


K K 
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Ecolbsiastical Law. 


Sect. 7.-BlSPOSrriON. 

Sub-sect. 1. — In General. 

3545. Whether Settled Land Acts apply.] — Some 
houses in a cathedral city h^ from time im- 
memorial been granted by the bishop of the diocese 
for the) time being to one of the ecclesiastical 
dignitaries, for his life. The deed of grant was 
called a “ collation,” & the grantee was “ in- 
ducitcid ” by the registrar of the diocese into pos- 
session of the property. By the last deed of 
collation the bishop granted the houses to the then 
archdoficon of the city for his life, but so long only 
as he should continue to be archd(3acon. On tlie 
deed was indorsed a certificate signed by the regis- 
trar that livci days after the date of the deed the 
grantc'c wfis duly inducted by him inlo the actual 
corporal possession of the })roperty. Upon a sum- 
mons by th<j archdeacon, with the ai)pi*ovul of the 
bishop, asking that trustoes might be axipoinled | 
for tluj ]Mirposes of Settled Land Act, 1S82 (e. 38), j 
of th(j seltJ<*inent created by the d<ied, tlie object ; 
being tliat ih(j arclideacon, jis tenant for life, or 
having the pow<*rs of a tenant for life under tlui ' 
Act might still tin* iioiises, A- that tin* proceeds of 
sale miglit l>e invt*st.ed in tin; names t^f trustees, ' 
the income tluireof paid t43 the ptM'sons w'ho 
would have be(*u from tiun* to time entitled to tins 
rents of the houst's if unsold: — Hvhl : this Ixdng . 
ecclesiastical projKirt.y, the Act- did Jiot apply to | 
it, A- tiu* apf)1icaUon Wiis accordingly itdiist^d. — , 
Uv. Bath tV Wku^ (Bp.), '181I0J 3 Oh. 138; 08 
L. J. Uh. 531 ; 81 L. T. m ; 15 T. L. H. 421. i 

3540 , Land awarded to vicar & his sue- | 

oessors.j -An award under an Inchisure Act to I 

A. B., iS: his Hutjci'ssors, vicars of X.,” of lands ’ 
in reH]H!ct< of glebe is not an instrument limiting | 
an estate or intew's! in land “ to or in trust for ■ 
any jHTSijris by way of succession,” so as to con- i 
Btituii* “ a settlement” within Settled Land Act, j 
1882 (<•. 38), s. 2 (1). But M'hcrc the purchase- | 
moneys of glebe hinds compnsed iu such an award ; 
A- afterwards taken by a railway co. are paid into : 
ct., then by the combined operation of 1882 Act, I 
H. 32, A' J^ands Clauses Uonsolidation Act, 1845 ' 
(c. IS), s. (1th A- upon the authorities, such moneys i 
may l>e deidt. with as cai)ital moneys arising under i 
Settled Laud Aets, A- the ct. has discretionary ; 
iurisdicti*>ii under S<*ttlcd Land Act, 1887 (c. 30), 
to authorise the application of them in the rcdtimn- | 
tion of terminabie rontcharges on the glebe , 
ert^at-ed under Land Improvement Act, 1804 
(c. 114). — Kjt p. Uastlk Bytiiam (VirAK), Ex p. 
Midland Uy. Uo., 11805] 1 C^h. 348 ; 04 L. J. Ch. 
110 ; 71 L. T. 000; 43 W. K. 150 ; 11 T. L. R. 

2 ; 30 Sol. .lo. 10 ; 13 H. 21. ; 

AnHat€Uion : — Oonid. Kc Bath A Wclla, Bp., [1SU9J 2 Cli. 138. 

«SfC, «teo. Glebe Lauds Act, 1888 (c. 20), s. 8 (4). ' 

3547. Contracts of ecclesiastical corporations — ' 
Whether deed necessary.] — Carter r. Kly (Dean), 
No. 3005, post. 

3548. Union of bishoprics — Confirmation — 
Whether by both chapters.] — Two bishoprics, 

& li., were lawfully united A consolidated ; but the 
chapters ivmaiueil several. The bishop aliened 
lands of the Stv of L. with continuation of the 
(Chapter of L. 'Fhe uiiioii wjis not extant : — Held : 
as the UHJig%' hath been after the union, that the 
sevenU deans A ehaptei*s have st'verally made 
coullnuatioiis, it shall be intended that the muon 
was made speeially in sucli mantier, that the 
instates shall W si*v<*rally eouliriued as K'fore the 
union. — B ihuop’h A Bean's Leases (1010), 12 
Co. Rep. 71 ; 77 K. R. 1350. 


Sub-sect. 2. — ^By Sale. 

A, In General. 

8549. Power of sale — ^Reversion — Under Ecclesi- 
astlcal Commissioners Act, 1860 (c. 124), s$. 36 
37.] — The ct., on a petition by the tenant for 
life of freehold A ecclesiastical leasehold property, 
ordered a sale of a portion of the freeholds for the 
purpose of purchasing the leaseholds. — Be Adams's 
Settijsd Estates (1869), 20 L. T. 511 ; 17 W. R 
582. 

8550. Consent of tenant for life 

of settled estate.] — Testator bv Ids will bequeathei 
renewable leaseholds held under a dean A chapter 
to trustees in trust for a tenant for life, witl. 
remainders over, subject to pi*ovisions for renewals 
of the lease. The i>ropei*ty became vested in the 
Ecclesiastical Comrs., who refused to renew, but 
agreed with the trustees, subject to the appro va 
of the ct. for the sale to them of the rcvei'sion in 
a part of iJie propeii y, on the terms of a surrender 
of t]u> other pait-, A the payment of a sum of 
1*2,020 : — Held : under sects. 20, 35, 37, A 30 of 
the above Act, tlie ct. had power to direct the 
agit^emeiit to he carried into e fleet against the wish 
of tiu* tenant for life, although her income would be 
considerably reduced by the purchase. — Hollip:ii 
r. Bukne (1873), L. K. 10 Eq. 103 ; 42 L. J. CJi. 
780 ; 28 L. T. 531 ; 21 W. R. 805. 

AniUiiaii<mH : — Consd. Maddy r. Halo (1876), 3 Ch. D. 327. 

Apld. Uv BarlM'r'H S. E. (1881), 18 Ch. D. 024. Consd. lie 

Jiaiieltufh’H Will (1884), 20 Ch. D. 590. 

3551. Land purchased for parsonage site.] 

— EcCLESIAHTK AL ('UMRS. TO KlN(jl, No. 352S. 
(tuic. 

3552. Land subject to charge — Power to 

transfer charge to purchase-money. | — Be Alais 
Corn UhauitYjCiiauityUomrs. r. Bode, No. 3433, 
ante, 

Svi\ now, Loans (Incumbents of Benelices) 
Amendment Act, 1918 (c. 42), s. 4. 

3553 . Stock vested in Incumbent A suc- 

cessors by private Act.] — By a jirivate statutes 
South Sea Annuities were vest«*d in a rector A his 
Huccessoi’S as endowment, subject to a provision 
for sah* A reinvestment in land with the consent 
of the bishop. Under 10 A 17 Viet. c. 23, the 
annuities wort* redeemed A the? redemi»tion money 
paid to the then ivctor on his sole receipt. A suc- 
cessor having received the redemption money, 
acting witliout the consent of the bishop, invested 
part ill land which was conveyed to himself, his 
heirs A assigns. He rt*si^ed A conveyed tlie land 
to the next successor. Ills heirs A assigns. That 
successor, with his concurrence, sold A conveyed 
part of the land lo deft. ; he subsequently luis- 
a))))i*opriated the proceeds. The solr. acting for 
both parties believed that the land was ” church 
property.” In an action by the present rector 
against the purchaser : — Held : (1) the South Sea 
Stock being, by the private Act, exceptionally 
ve.sted in the rector for the time bcin^ as a corpu. 
sole, he could, on its conversion receive A give a 
good discharge for the money representing it ; 
(2) the piu’chasc of the land did noit purport- to be 
A was not mider the Act, A did not create any trust 
for the rector as a corpn. sole ; (3) the land was 
iu>t subject to 13 hiliz. c. 10, A the conveyance to 
deft.'s vendor was not void under that Act, A 
was not a bivach of trust, there being no beneficiary 
who could elect to take the land in specie. — 
I'OWER v. Banks, [1901] 2 Ch. 487 ; 70 L. J. Cli. 
700 ; 85 L. T. 370 ; 00 J. P. 21 ; 49 W. R. 079 ; 
17 T, L. R. 021, 

AnmtialHtM — ^Bald. Ht* Jenkuu A RandaU'i* C'outract, 

11903) 2 Ub. 302. Hentd. Jic Bourne, Bourne v. Bourne, 

11906} 1 Ch. 113. 
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Pabt VII. — ^Propebty of 

Of burial ground.] — See Bubiat^, Vol. 

p. 552. 

For street improvements.] — Sec 

Buriai., Vol. VII., pp. 555 d seq 

3554. Avoidance under 13 Eliz. c. 10 — What 
lands within — Whether lands purchased with 
proceeds of sale of endowment.] — P ower i\ Banks, 
No. 355^S, anic* 

3555. Consent to sale — Advowson settled to use 

of infant as tenant in tail — Who may consent to 
sale of glebe.] — A private Act authorised the sah^ 
of glebe land with the consist of the pati*on to be* 
given in case of the infancy of the patioii by Ills 
guardian. An infant was tenant in tail male under 
a settlement which gave trustees the I'ight of 
pmsentation during tin* minority of tin* tenant in 
tail i— Held : the trustees weiv not patmus within 
tlie Act, A the guardian of the infant was the pitiper 
person to give tin* consent of tin* paii*ou to a sale 
of gleln* land.— Leigh ?*. JjKIgh, I C’li. 100 ; 

71 L. .1. ( h. 105 ; 80 L. T. 21U ; 50 W. Jt. 580. 

3556. Under Church Building Act, 1839 

(c. 49), S. 15.; — Agricultural J.*iiinl Salt's (Ht'stric- 
lion of Notices to i^uit ) Act, 1010 (c. 05), provides 
tliat on tin* making, aftt'r tin* passing of tin* A(;t, 
of a contract f«»r the salt* of a holding, or part of 
a lioltliiig, ht'lti by n tt*tian1 fi*om year t4) year, any 
current A unexpiretl notice to dt*t(*rmiin* the 
tenancy shall l)e null void, unlt'ss the tenant 
agi*et*s in writing, after tin* Act, A bt*fim* such 
contract, that such nolict* sliall bt* valid. The 
above seet. of 1850 Act makes tin* eonsent of 
certain persons iiect'ssary ft>r the validity of the 
bale of “hurch landh to whicli the Act relates, tln‘s<*- 
consents t<» he testiii(*d by such pemoiis by their 
execution of the conveyan<*e to tin* piirehasi*r. A 
contraet to sell to pltf. land under this Act was 
enlereil into before tin* passing of 1010 Act, by 
several, but not all, <d' tin* pei'sons wliosi* coiiM'iit 
was liecessary to (In* sale. At the time of the 
contract deft, was in occupathm r»f tin; laud as 
yearly tenant, but was under a notit'e to ((iiit 
which had been sf'rved ur>on him hy the vendors. 
.All the persons vvho.s<* consemts wen* nece.ssary for 
the sale suKsequently joined in tiie conveyance U) 
pltf., which Wiis execut<*d after the passing of 
1010 Act; — Held: the contract of sale Wiis 
eiit<*r<-d into with pltf. befort*. the passing of the 
last-mentioned Act, A the notice to quit, tlierefore, 
was valid, A i>ltf, wan entitled t(» possession. — 
Brouk-s r. Bixior (1020), 00 1.. J, K. B. 577 ; 121 
L. T. 510 ; 50 T. L. U. 820 ; 04 Sol. J«». <185, I>. i\ 

3557. Application to enforce sale —For recovery 
of arrears ol rentcharge — Whether Ecclesiastical 
Commissioners necessary parties. | —A renteharge 
for a certain period of time, in arrear, charged hy 
an order made by the Inclosure C'omi*s. ut)ori the 
inlieritancc of the glelx* lands of a rectory, under 
an Improvement Act was ordenjd t<3 bo raised 
by a sale of the glebe lands. In an action by the 
owners of a rcmtchargL* in arrear, charg»?d on glebe 
lands, for a declaration that th<*y were entitled 
under the order mode by the Inclosure Conirs. to 
a cliarge on the lands for the sunos due A to Isjcome 
due of the H*ntcharg(*, A asking for a sale of the 
lands, the Ecclesiastical ('umrs. were made defis. 
On demurrer: — Held: they were not necessary 
parties. — Scottish Widows’ Fund t?. Craig 
(1882), 20 Ch. D. 208 ; 51 L. J. Ch. 305 ; 50 W. B. 
405. 

: — Distd. Bailey r. Badham .“it L. J. Ch. 

Apld. Northeni Aivice. r. ITarriJ»oiiM W. N. 

74. Bern. Hambror, Hanibro, (18U4J 2 Ch. 504 ; Honiscy 
Diatrict Council v. Smith, [1897 ) 1 Ch. 843 ; Blackbunic 
V. Hope-Edwanla», (190ti 1 Ch. 419. 

3558« Proceeding for speclOc performance— 


THE Church of England. 

: Contract for sale under Ecolesiastloal Leasing Aets> 
1 1842 ( 0 . 108), & 1868 (o. 67)— Powers of ^lesl* 
, astleal Conunlssloners.] — In 1873 a vicar, with the 
I approval of the above Oomrs. & with the consent 
i of the patron of his living, agreed to sell the riebe 
i lands of the vicarage under the powers of the abovo 
I Acts, to the trustee of a settled estate who had 
1 power to invest trust funds in the purohaso of 
j land. The (sontroct wa.s entortul into with tho 
i consent of the tlieu tenant for life of tho settled 
estate, A the (.\»mi*s. w’t're parties to A executed 
, it. Tlie title w'tus accepted, A the then tenant 
I f<»r life c*nteiH*d int-o i)os.sessiou, A paid the vicar 
I interest on the i)urc*hast*-moiK'y. TJie vicar died, 

: I he estnte devoIv«*d, A payment of (he interest 
I which wiis m<»re than an invest merit of the puitdiaso- 
I money would have produced, was continued 
I by the ieuaut tor life for (hi^ time being to the 
1 vicar for the time being until IShd, wli(*n, the 
I ])iiivhaH<‘-mou<‘y being sl-ill unpaid, the (’oinrs. 

I broughti an action against the ])res(‘nt viear, the 
I ti'iiant for life, A <.he legal ]u*i*soiial ri'piH'sentativeH 
I of the trustee, for sjiecilic performanci* of the 
' contra<;t A damages, or an account- A a di*i’lai‘al.ion 
j tliat thi'y were entitli'd U» a lien on tlie lands A t(3 
, (‘iiforcemeiii ih<*reof ; --/7#7r/ : it was tin* duty of 
j Jiltfs. to s(‘e that the powers given by Uie above 
; Acts w^ere jiroperly iqiplii'il. A- they had goo»l 
ground of action." “"Ecri.KsiASTicAi. C’gmrs. r, 
JhNNEY, L181)1»1 1 (Ml. 1)9; ds L. ,L (Mi. 50; 70 
, L. T. <mi ; 47 \V. B. 150 ; 15 Sol. .lo. 27, (’. A. ; 

I siib.seqtwid jiroceedimjs, IIOOOJ 2 (Mi. 750, (■. A. 

. Investment of proceeds -Costs of investment — 
i Proceeds of enfranchisement.! (’oi*yh<>i.ds, 
i Vol. XIIL, p. 150, No. 2022. 

I 3559. Church plate- When sale authorised.] — 

! (1) Tlie onliiiary has, in the exercise <if his dis<n’e.- 
j tion, jurisdiction in a cause of faculty promoted 
' hy the incumbent A cliurchwardens of a iiarish 
I within liis dioci'se to grant a faculty authorising 
' the sale of chur(.*ii plate belonging to the iiarisfi, 

I hut tJiis jurisdiction sliould not be exi'i-cised witli- 
i out th(* greatest hesitation A caution A not so os 
I to aiithorisi.* any unrt'stricb^d sah* or, in any case*, 
unless the ordinary is satislled that the financial 
[losition of the parish roiidei-s a salii iu?ceHsary A 
tliat the UMi's of tlie plait! for st'cular purpostss is 
' guardf'd against. Wheit* a faculty W'lis grantcMl 
for the Half! of church plate in a ca.>4e w'here, in the 
f>pitiion of the (Miaucellor of tht.* Diocest; of Jjfiudoii, 
the strailt'iied circumslanct's of a jiarish within tlu! 
dioct'se justilied a salt!, the facailty was decreed on 
the conilition that the destination of the plate 
should be specif ieii A ajiprovetl by the ordinary 
beffU'c the jilatt? was actually sold. 

(2) SuggesliorLS as to cliuirh platfj not in use 
being plact^d in a tuusf;uni on loan from the parish - 
i(int?rs A still itmiaining 1 h*,* property of the parish 
or being deposib'd in a ln*asury or musf*uni to 
<*Ktii.blished in thf.* (.'athffdral of tho diocese (/fee 
No. 5tll0, jjosl), — St. Mary, Ndutholt (VTi ar 
A Cut im;ii WARDENS) V, Ht. Mauy, Nouthoet 
( Parish ioNKii.s), .St. (Ikorgk -in- the - East 
(BE f.ToR A Chuiktiwardenh) r. St. Ceoroe-in- 
THE- East [Pari.shj oners), [1920] l\ 07 ; huO nom. 
lie St. Mary’s, Noktiiolt, /ir* Ht. CIeoiioe’s-in- 
the-East, 50 T. L. B. 551. 

IS, For liedeiHjdwn of Ltuitl Tax, 

See, f/em rally. Land 'Tax. 

3560l What may be sold -Prebcndal property.] - 
A prebfUidary sfjld to a trustf^e for himself, in 
1805, ceitain preli4*iidal propert y for the redemp- 
tion of the land tax. The lx>rds Comrs. A other 
necessary persons w’ert; parlies to the sale. The 

K K 2 
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Sect. 7. — Disposition: Svb-necfs. 3 (S: 4:, A., B. . 

<fc C\ ] I 

of the Acts of Parliament, executed a mtge. of I 
the lands belonging to the chapel to secure the 
repa>T:nent of certain sums at wliich they had 
been taxed & asscissed under the Acts ; — Held : tlie 
curate had no authority imder the Acts to charge 
the lands, & the mtge. was bad. — Horden v. 
lluiiST (1851), J8 J. P. 471. 

Compliance with foimalitios, see No. 3572, ante. 

3579. On redemption of land tax — Omission 

to declare option to be considered purchaser.] — 

Kiu>EiU3KE V. AMJiKOSE, No. 3577, ante. 

3580. Application of proceeds of loan — Contract 
for rebuilding parsonage house — Who may enforce 
— Whether nominee under Pluralities Act, 1838 
(c. 106), s. 62, or Incumbent.] — Se^nhle : where a 
loan ims been raised to rebuild a parsonage house, 
& a nominee a])pointed under tlie above sect., 
w1k> lias enU'-red int-o contracts with a builder, the 
right to sue for a breach thereof is vested in the 
incumbent, A:, not in th(', nominee, who is a mere 
agent in tiie malti*r.— N jciiorson r. Richmond 
Pa»hon.\ije (1810). 7 L. T. O. S. 171 ; 10 J. P. 
520. 

3581. EITect of charge upon living — Whether 
charge upon advowson.]*- A. purcliased an advow- 
son. The living itself was siibjecrt to a mtg<‘. to 
the governors of Queen Anne's bounty for money 
adviincHMl to repair the oarsonage Jmuse. 'Phe 
existence of this mtge. on .he living was not coni- 
municati'd to the puirliaser of the advowson, wlio 
discovered it after the arrangements h>r the* pur- 
chase had been iinule ; no fraud, or wilful conceal- 
ment or misrejirest'iitatJon was cliarged : — //r/d ; 
the ))uirhas(*r was not (‘iitJtled to com]iensation 
in i*(‘sj)ect of this mtge., which wits a charge upon 
tJie Jiving, but' ]U)t ujion the advowson, iSc Jie was 
bound Hjieeitically to perform Jiis contract. — 
KDWAUDS-WoOD MAIMOUIl^A^KS (IShO), 7 JJ. 1 j. 
(’its. Slid ; 30 L. J. Oh. 170 ; 3 I.. T. 222 ; 0 Jur. 
N. S. I J07 ; 11 K. li. 321, 11. b. 

AniuttaIhuH : -Distd. (juUi.vi'h r. Flat her (ISfi.'i), IH Bcav. 

:{S7. Mentd. Torrunce u. lloJtoii (1S72), 11 L. J. Ch. «43. 

3582. Repayment of charge— Funds applicable 
— Whether purchase-money of land compulsorily 
taken- Glebe.] — The pui*chase-money of glebe 
hinds taken by ii railway co. had been paid int-o 
ct. A- on a petition pix^sented by the recU^r, the 
prayer thiit a portion of it might be allowed for 
the j*opairs of the rt»etory buildings was granted, 
tS: tJiat other portions of it might be allowed for 
the ivstoration of the chancel, & in paying off the 
money borrowed from the Governors of (jucen 
Anne's Bounty was not.— *7tV Louth At East 
Coast IIy. (-o., JSx p. GuiMonuBy (Hector) 
(1870), 2 Ch. 1). 225 ; 21 W. K. 723. 

3583. Unconsecrated portion of 

land acquired for church.] — Exp. London County 
Council, Ex p, (^hrist Cuurcji, East Greenwich 
(ViCAU), No. 3890, post. 

See, noir. Loans (Incumbents of Benefices) 
Amendment Act, 1918 (c. 42), s. 5. 


Sub-sect. 4. — By Lease. 

A. In General, 

8584. Under 13 EUs. c. IG— Whether lease to 
Crown Included.]— Leases made to the Queen, by 


colleges, deans & chapters, wardens of hospitals, 
or any other having spiritual or ecclesiastical 
livings, against the above statute are restrained 
by the same Act, as well as leases made to common 
persons. — E cclesiastical Persons Case (1001), 
5 Co. Rep. 14 a ; 77 E. R. 69, H. L. 

Annotations : — ^Befd. Walker v. Lamb (1632), Cro. Car. 258 ; 
Tlireadueedle v. Idnum (1674), Frecm. K. B. 179 ; A.-U. 
V. Allgrood (1743), Park. 1. Mentd. Gee v. Froedlaud 
(1626), Cro. (Jar. 47. 

3585. Effect of grant of lease ultra vires.]— 

Roe d. Berkeley (Earl) v . York (Archbp.) 
(1805), 6 East, 80 ; 102 E. R. 1219 ; sub nom. 
Doe d. Berkeley (Earl) v . York (Archbp.), 
2 Smith, X. B. 100. 

Annotations: — ^Beid. Hainerlon v. Stead (1824), 3 B. & C 
478 ; Doc d. Rochester, Bp. v. Bridipos (1831), 9 L. J. O. S. 
K. B. 113 ; Lovell r. Smith (1857), 3 C. B. N. S. 129. 
Mentd. Doe d. Lewis r. Bitiprham (1821), 4 B. & Aid. 672 ; 
Doe d. Wihnot r. Pickering (1823), 3 Dow. & Ry. K. B. 
497 ; U. r. Hughes (1826), 5 B. & C. 886 ; Golding r. 
Fenn (1828), 1 Man. & Uy. K. B. 617 ; Doe d. Court ail 
r. Thuinas (1829), 9 B. & C. 288 ; Doe d. Biddnl])h v. 
l»oolc (1848), 11 Q. B. 713 ; Doe d. Egrciriont v. Courtciifiy 
(1848), 11 0. B. 702 ; Ward v. Lumley (I860), 1 L. T. 
370 ; Noble v. Ward (1807), L. II. 2 Exch. 135. 

3586. Ecclesiastical Leases Act, 1842 (c. 27), 
ss. 1, 4 — Whether previous powers restrlcted.]- 

Tlie aliove Act for better enabling incumbents of 
ecclesiastical benefices to demise the lands 
i belonging to tlieir benefices upon farming leascis, 
d(i('s not restrict any power of leasing wliicli tin* 
incumbent before possessed. — Green r. Jenkixs 
(1800), I De G. F. At .1. 454 ; 29 J.. J. Ch. 505 ; 2 
L. T, 311 ; 21 .1. P. 152 ; 0 Jur. N. 8. 515 ; 8 W. \i. 
3S0 ; 45 E. R. 435, 1^. C. A b. JJ. ; previous 
proceed inffs. sub now. Jenkins t\ Green (No. 3) 
(1859), 28 Beav. 87. 

3587. Who may lease — Parsonage appropriated 
to bishop during life of Incumbent — Whether bishop 
or Incumbent.j — AViien a pm^onage is appropri- 
ated to a bishoj), living the incumbent, a least* by 
file bisliop, befoi*e the incumbent’s death, is void. — 
Br.ACKMORE V. Cl’MBERFOKD (1680), 1 PYeem. 
K. B. 527 ; 80 E. R. 395. 

3588. What may be leased — Fair.] — A least? 
made by a bishop, by deed indented, of a fair, 
parcel of the posst^ssions of the bishoinic, for thive 
lives, reserving tlie old i*cnt, A confiimed by tJie 
dean A chapter, does not bind his successor. If 
the lease had been made for 21 yeara, tJie suc- 
cessor might avoid it. — Jewel’s Case (1588), 5 
Co. Rep. 3a; 77 E. R. 51. 

AMwtations Reid. Salinbury'B, Bp. Case (1614), 10 Co. 
Rep. 58 b ; Gt‘e r. Freedlaiid (1626), Cro. Car. 47 ; Bally 
r. Wells (1769), Wilin. 341 ; British MutOHCope & Bio- 
graph Co. r. Homer, [1901 J 1 Ch. 671. M«ntd. Young v. 
Fooler (1639), Cro. Car. 655. 

3589. First crop of meadow — Under Crown 

grant.] — The Bishop of Oxford A his successors 
were Crown grantee of the first crop of certain 
meadow : — Held : this was not an hereditament 
within the statute of which a lease by the bishop 
can bind his successors, even if rent be accepted 
by the successor. — O xford’s (BpJ Case (1622), 
Palm. 174 ; 81 E. R. 1032. 

3590. Whether whole parsonage .] — (^. : 

whether a parson may demise ail his living ; 
because it may amount to non-residence 
(Holt, C.J.). — ^Anon. (1698), 12 Mod. Rep. 230 ; 
88 E. R. 1287. 

3591. Land annexed to perpetual curacy.] — 

Doe d. Richardson r. Thomas, No. 1887, ante. 

3592. For what term — Lease lor four lives — 
i One life dropping during life of grantor — Whether 


PART VIL SECT. 7, SUB-SECT. 4.— A. 

ForictSot feriN— -Tirenlp-onir uears 
---HAefArr sitceeeding rectors bound.] 
A — lease of glebe Ismds by the rector 


& church corpu. for a terra not i 
exceeding 21 years: — Held: binding ! 
on a succeeding rector. — Hami'Ton ! 
(Rjsctok, etc.) r. Tmrs (1849), 1 All. 


278.— CAN. 

1. .] — O., a rector. 

In 1861. leased land to pltf. for twenty- 
one years, at an annual rent, with a 
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successor bound.] — SALisiuTiiy’s (Bp.) Case (1014), 
10 Oo. Rep. 58 b ; 77 E. R. 1013. 

: — Contd. Trelawiiy r. Winchester, Bp. (1757), 
1 Burr. 210. Retd. Gee r. FrtHMllaiid (102G), Cro. Cur. 
47 ; Evans &; Kitfln r. Asciiithe UG2t<), l*alni. 4.'»7 ; 
ShariM? r. Becheuowc (1687), 2 Lut. 1249. Mentd. Walker 
i*. Lamb (1632), Gro. Car. 2.'»S ; Yoiuifr r. Fowler (1039), 
Cro. Car. 5A5 ; Manby & Uieliurds v. StMtt (1669), I Lev. 
4 ; U. c. Trinity House (1662), I Keb. 331 ; ThromlncLMlh' 
r. Limmi (1674), J>eem K. B. 179; lUdley r. Po>mio 11 
(1675), Frecin. K. B. 394. 

3593. Lease for three lives seriatim — 

Whether valid.] — Owen r. Thomas ap Ree.s, Nt). 
.3010, pwff, 

3694. From year to year- Whether suc- 

cessor bound.' — incumbent of a living, may 
suHtain ejectment against paiiics in j)ossossion of 
tJie globe lands, though the cuiTont year of a 
tenancy fi*om year to year, ere.ated by hi.s 
deces.s4U‘, is unexpired. — I)oK d. Kehby V. Cautek 
(IS 2.>), Ry. M. 237, N. V, 

AnuntntUm 'Mentd. J{iim-.cy v. XichoII (IS77), 2 (\ T. 1). 
J79. 

3595 . l^lne hundred & ninety-nine years — 

Lease by vicar & vestrymen — Under powers con- 
ferred by local Act.] — Infonnation & bill to set 
a.side thrte lcnse.s, one for 01)1) years. A', two for 
lUOO year.s, granted by a vicar A vestrymen under 
an unlimited pow(*r to h^ase given by an Act of 
rarliaiuent : -Uc(d : tla* A. -(I. ought not to have 
been made a partv, A tin* biases were valitl. • 
A.-(i. e. Mosks (IS17), 2 Madd. 21)1 ; rA\ K. R. 
313. 

.innuftiUotiH : —Reid. r. lliiaircrrord (1831), S BIf. 

X'. S. 437 ; Shcchj r. .Mii^kcrry (l.'tJ.*'), 1 11, Jj. (,'as. ."uO. 

3596. -A vicar A vo.stry- 

meii liaving, under an Act of Parliament, a power 
of leasing lauds belonging t(j th<i viearage for any 
number of yefM*s, at th(» l»est rents, a lease for 1)1)1) 
year.s will not In* s<‘l a.side on tliu itrirwiples 
ai>i»licable to lea.ses by trustees of chaiities. — 
A.-(i. r. Wkay (IS21), .lac. 307; 37 E. R. S<i7, 

C. 

Auntdntitm : — Reid. Sliechy r. Muskerry (isis), 1 II. L. Cuh. 
570. 

3597. Whether binding on successor.; Puess 
r. IIJNC'ILMAN (11)41), 1 R<‘P. Cli. MS; 21 K. It. 
r>34. 

3598. Whether binding on incumbent Pre- 
sented by patron - After avoidance by presentee of 
grantee for one turn only — Original lease con- 
firmed by patron.^ — If a jjatmn make a lease of 
the next avoidance, A afterwards confirius a lease 
made by the pai'son, A on the dcaiii of the incurio 
bent, a present<?o of the* grantee f)f the ne\t 
avoidance enters A avoids the le)i.se by tlu.* paison, 
A dies, A then the patron presents a new incum- 
bent, such piHisentee shall hold Uuj benetice dis- 
charged of the lease by the parson, although it 
were; confirmed by the patron who presented Ijiin. 
— l^LOWDEN r. Oldfouu (1040), (Jro. (’ar. .jSl ; 
79 E. R. 1099 ; 8 itb nom, Oldfield r. Plowden, 
W. Jo. 454. 

3599. Effect of deprivation of lessor— For non- 
conformity.] — A parson lc*t his rectory for thro**, 
years, A covenanted that the lessee should have 
A enjoy it during the term without expulsion or 
anything done or to be done by the lessor. After- 
waids for not reading the jVrticles he was deprived 
ipso facto by 13 Eiiz. c. 12. The parson prewmtefl 
another, who being inducted ousted the lessee : - 
Held: no cause of action for the lessee was nf»t 
ousted by any act done by the lessor, but ivither 
for non-feasance, A so out of Uie compass of the 
covenant. — Anon. (1577), 4 1-eon. 38; 74 E. R. 
714. 


I 3600, Quia mere laicus.] — sentence of 

deprivation qma mere laiciut, does not make 
marriage, or any spiritual act <lono by the person, 
void ; not even a lease made by him, A (‘onfirmed 
by the patron A ordiiuiry. — <\)STABi> r. WINDER 
(1000), Pi*o. Eliz. 775 ; 78 E. R. 1005. 

AiuMtation ;-^}oiud. U. r. Mlllis (1811), 10 Cl. A Fin. 534. 

3601. Recovery of rent — Loss of right to recover 
— Refusal of tender with a view to impeaching 
lease.] — A bishop who n^fused a tender of i*ent duo 
under a lease made by his predecesst>r, because he 
inteiuhnl to impeach the lease ; —Held : 1h* w«is not 
entitled to recover the arii?ars in otpiit-y after liia 
translation to another see. - -Salishuuy (lie.) V. 
NoswtumiY (1072), 2 Hep. (1i. 00 ; 21 E. U. 010. 

Rights of lessors A lessees - To cut timber .] — See 

Auitu:iTLTliUE, Vol. 11., p. 71, Nos. 4S0, 487. 

I 3602. Whether lessee can impeach lessor’s 

title— On ground of simoniacai presentation.] — 

(V)oKF r. liOXLEY, No. 2281, atde. 

I 

I 

I U. A (freemen Is for Lease. 

* f.Vmtracts of corporations gcnt‘r;dly, see (^)i{i'()i{A- 
; TU)Ns, Vol. Xlil., pp. 378 et seq. 

3603. Of capitular lands House In London — 
Whether valid.]- -Pi{ AN E r. Taylok (1017), Hob. 
209 ; SO E. It. 415. 

AnuofathruH : —Reid. Mini r. HiiyliuM (1673), Frrfin. J\. B. 
310: Vivliiii r. BloiiiluiMr (1839). 3 Bl!l^r. N. 311. 
Mentd. L>m r. Wyn (lOO'i), D. Brids'. 122 : Brt<>N\vorfli v). 
fSl. Paul’s (Draii A riiiipB-r) (1729), ('as. IcHttt. Kltiy:, 60. 

3604. Signed by dean only Whether 

chapter bound.] An agiecmcnt for a dean A 

I chapter estate, (hough signed by tlie dean only, 

; sliail bind the c|jaj)ter. hh.Y (DiOAN A ( 'JJAi’TioiO v, 
STMWAirr (1710). 2 Atk. 4 1 ; Ihuii. t^ii. 170; 20 

K. K. 123, L. C. 

3605. Entry In chapter-book signed by 
majority Whether chapter bound.] (I) An entry 
in th<‘ books of a (*orpn. of the leriiis of a,n agj*e4i- 

I inent enteiuul into by (hein iloes not bind them, 

I although it is signed by a inajoi it y *4' 1 he ineiuhers ; 
(2) an eeelesiiist leal <M>rpn. is iiol bound by any 
agfeeinent- unless it can is* rtiariifested by de(‘d, 

c. Ely (Dean) (>831), 7 Sim. 211; 1 

L. .1. CIj. 132 ; 58 E. R. 817. 

3606. Of lands of benefice Effect of resignation 

of incumbent during term.] - If an incumbent con- 
tract to let Ifimls belonging to the benetice for a 
tonn of years, his resigiiaiion of the living during 
I he term is a brea< Ji (if his conlnict. - t’. 
Williams (18.30), I Al. A W. 0; 1 <*ale, 3t)2 ; 

'I’yr. A (ir. 197 ; 5 L. .1. Ex. 121) ; 150 K. R. .323. 

A nwtt of iotu* : —RAd. lUckanl u. (iraliafii, (19I9J I Ch. 722. 
Mentd. Ncv^IiorauKli v. .S<*hnit?diT (I8BD, 7 C. B. 34 2. 

(L (Unnplianee wilh P'orumllties. 

3607. Of capitular property By dean -With 
assent of & under seal of chapter.] - A lease bv a 
di^ari with the nHstmi of his chapRjr A the seal of 
the chapUT affixed is g/xjd, if the dean alone is 
parson, in right of his deanery. — <1 jiafyn de 
Mkkrk’s Case (15.38), 1 Dyer, 40 b ; 73 E. R. 88. 

3308. By deed— -Operation.] - If a dean A 

chapttjr seal a lease it is th<fir deed immediately ; 
but if at the sam*? time they make a lett^jr of 
attonu’y to deliv<‘r it this is not tiudr dised till the 
delivery.— WiLLiH r. .IKIIMIN (1590), Cro. Eliz. 
167 ; 78 E. R. 424. 

AnwUaiUm .-—Mentd. Phlllim ». Bury (1004), .Skla. 447. 

3609. .]— Anon. (1074), 1 Vent. 

257 ; 80 E. R. 171. . „ , . 

Annoialum : — Refd. eU-. <»f Htapio of England 

V. Bank of Knirland (1887), 21 Q. B. D. 16U. 


proviso for re-entir on non-payment. ; rector Sc theme claiininK under him i CVjkmick (1871). 30 U. 0. 
Semble: such lease was binding on the < until forfeited. — O'Uark v. Mo I CAN. 


U. 667.— 
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t^ecl, 7. — Disp osili on : Svh-sect, 4, C., & F.] 

3610. Parties — Description of lessors by 

disused name — Whether valid.] — Hayward v , 
Fulcher (1628), Palm. 401 ; W. Jo. 160 ; 81 
E. 11. 1186. 

AnruMUm : — Mentd. R. v, London Corpu. (1691), 12 Mod. 
llep. 17. 

See, tjfAWTally, Corporations, Vol. XIII , 

pp. 281, 282. 

3611. Omission of former reservations — 

Though reservation no longer operative.] — Where 
lands of a dean & cliapter have been usually let 
excepting the woods & underwoods, & allowing 
the tenant sufficient bote ^ estovers ; a lease 
without such exception is not binding, though th(i 
woods hiwl been so wasted & cut down at the time 
of the d(;mise as not to leave sufficient bote, etc. — 
SAUNDKits V . Taylor (1677), 1 Freem. K. H. 232 ; 
80 K. U. 160. 

3612. Confirmation —Time for.]— Anon. 

(1566), Owen, 33 ; 74 E. H. 870. 

3613. Necessity for— Dean & Chapter 

of Wells.]— The deanery of Wells is a spiritual & 
not a temi)oral promotion, nor is it a donative, 
theitfoi’e leases made by the dean need not the 
conliimation of tlie King, nor evi*n of ilH‘ bisliop, 
the Act of J^ariiAinimt that erectc^d tlie new 
deanery on the siiri*ender of the old one, & gave tlie 
nomination of the dean to tlie King, (*nacting also, 
that tlie new dean A: Ids 8iRTt*ssoi‘s miglit grant, 
demise or d(*part with their vosHc'ssions in tlie same 
manner as tlicf ancient deans could, whoso leases 
only required tlni <*onlirmntion of tlieir chapter. — 
Waluond r. I'oLLAitD (1568), 3 Jlyer, 273 a; 
73 E. H. 610; HuhttvifuCHt jirov<rdintf.s (1570), 3 
Dyer, 203 l>. 

AnnotatioHH :■ Reid. Exeter, Hp. r. .leaiior Fust A' ('aiiter- 
liiiry AivUUp. (ISfitl), 14 Jur. H76. Mentd. (Jreiulun r. 
Liiieoln, Jlp. (ir»77). 2 i'lowil. 4»;t ; liugg’s (\iho (1616), 

11 Co. Rep. 96 1); R. r. J’litriek (1666), 2 Keb. 164; 
Fleteiier v. SoiideH (IS27), I RIl. N. S. Ill ; Doe <1. 
Biitelier r. MuHgriive (1846). 1 Seolt, N. R. 4.‘>l ; J*blllpotth 
t'. Boyd (IKT.'i), L. U. 6 P. V, 43.'). 

3614. For part of term— Whether 

valid.]- Anon. (1571), Ben. 238 ; 123 K. K. 167, 

3615. — Whether confirmation of 

whole.] A prtdiendary mad(^ a leaac* for 70 years. 

dean A: (‘hnpter eontlnued the demise for 51 
yt*ars \ no mort* Ilrld : this was a contiiTiiation 
of tiu* whole term of sevtmty years.- “B elfohu r. 
Fooiid (I.‘i05), (Vo. Eli/,. 117 ; 78 E. B. 6S7. 

Mentd. JMhvhouse r. Keimeil (1S.*12), S Rinir. 

160 . 

3616. Reference to master to settle form - 

Model form settled., - ruder an Act of I*arliamen( 
a dean A:- eliapter Jiail power to grunt building 
leasi's of their lands at K., A:, it having become 
necessary that tlu* lessors should grant a large 
numbei* of such leases ; oiu* of which had been 
settled in chambers, the cts. allowed tliem to grant 
building least's, fi'om time to time, in the same form 
without a reference to ehnmbers ; aS: directed that 
a copy of tlie model leasts should be annexed, in a 
schedule, to the oixler.— A,-(J. r. riiuiST DjiunrH, 
Oxford (1862), 3 r.m. ,*il4 ; 7 J^. T. 238 ; 8 .lur. 
K. S. 1)86 ; 66 E. U. 512. 

3617. Confirmation — By what bishop — Extra 
diocesan parsonage.] — H ehhkrt r. Munday 
(1597), Pro, Eliz. 587 ; 78 E. K. 830. 

3618. Whether necessary— Lease by Chan- 

cellor of Wells.] — Bisc'o r. Holte (1663), 1 

112 ; S3 E. B. 323 ; uom. Bis r. Holt, 1 Sid. 
158. 

3610. Whether lease by indenture valid— Pre- 
mises usuaUy demUed by copy.]— Baugh r. 
Haynes, No. 3639, law/. 

3620. Whether consent of ordinary necessary — 


Lease for lives by incumbent of augmented per- 
petual curacy.] — Doe d. Bichardson v. Thomas, 
No. 1887, ante. 

3621. Effect of non-compliance — ^Land Tax Re- 
demption Act, 1802 (c. 116), s. 88 — Voidable lease 
granted on surrender of former lease — Whether 
former lease revives.] — (1) In a lease of lands 
belonging to a bishop in right of his see, granted 
after the passing of Land Tax Redemption Act, 
1802 (c. 1 16), thci land tax having been redeemed by 
such bishop with money raised pursuant to the 
Act, such redeemed land tax must, in addition 
to the ancient A& accustomed rent, be expressly 
I'eserved & made payable during the term granted 
by the lease ; At therefore, a lease of such lands 
granted by a bishop, in which the redeemed land 
tax was not so reserved &; made payable, was 
voidable by the successor ; & although such land 
tax had been I’egularly paid to the bishop who 
granted the lease. 

(2) Such lease being granted in consideration of 
tlie surrender of a former lease, which was in fact 
I surrendered by deed under seal : — Held : the first 
' lease did not become revived by the circumstance 
<)f tlie second not being binding on the successor. — 
Doe d. Bociiesteii (Br.) v. Bridges (1831), 1 
i B. A: Ad. 817 ; 9 L. .T. O. S. K. B. 113 ; 109 E. B. 
i 1001. 

Anm)t(itioHH to (2) Held. Doe d. Kgremoiii r. Forwood 

(1»12), 3 Q. R. 627 ; Doe d. Hlddulph r. Poole (lK4.sn 
HQ. R. 713; Doc d. Etfromoiit t*. Courtenay (184S), 
11 Q. R. 702. (irnrraliii, Mentd. Steveus f. Joacm'ke 
(l«4H). 11 Q. R. 731 ; Couch r. Steel (1854). 3 K. & R. 
462 ; Lumplugh r. Norton (1886). 22 Q. D. D. 452 ; 
Cli'gg. I'arkiuHun r. Karby (hiH Co.. 11 866 J 1 Q. H. 562 ; 
Johnston & Toronto Type Foundry, Co, v, C<mHunierH' 
Ghh Co. of Toronto, I1898J A. C. 447 ; l*ubuiore t\ t)Hwuld- 
twist le C. (\, I1868J A. C. 387 ; Devonport Clorpn. r. 
Tozer, |1662] 2 Ch. 182; HuIiUe r. Ferruntl, 1161SJ 2 
K. H. 426 ; 11. r. Poplar H. C. (No. 1). I1622J 1 K. H. 72 ; 
Waghorn r. Coillnon (1622), 127 L. T. 8 ; PhillipH r. 
Rritunnia Hygienic Luimdry Co., 11623) 2 E. U. 832. 

3622. Covenant to build required by local 

Act omitted — Whether void or voidable.] — A dean 
At <*hapter wore empiiwerod by a local Act to grant 
building least's of certain lands for ninety-nine 
yi»ai*s, provided that in every such lease there was 
a covenant by the lessee to builtl. They granted 
a h*ast* for ninety-nine yeara, omitting the covenant. 
During the suppo.sed term, after the death of tlui 
dean under whom the lease )iad been granted, thtj 
lesstHi remained in possc.s.sion. A: continued to pay 
t he reserved rent to tlie succeeding deans A: chajiter, 
wlio distributed it muong themselves : — Held : 
(1 ) if the lease was voidable only, it was made good, 
a.s against eacli succe.ssive dean A: cliapter, for 
their own times respectively, by their receipt A: 
dist ributioii of the rent ; (2) if the lea.se was abso- 
lutely void, such receipt A: distribution wei'e 
evidence from which, without proof of any 
instrument under seal, a demist* fiom y'car to year 
migiit be presumed against them ; the pi'csumption 
in such case being the same against a corpn. 
aggregate as against an ordinary i>erson. — Doe d. 
Pennington r. Tanieke (1818), 12 Q. B. 998; 
IS L. J. Q. B. 49 ; 13 L. T. O. S. 204 ; 13 Jur. 
119 ; 116 E. B. 1141. 

Aniuitatitm^ : — As to (1) Consd. Pennington r. C'ardalc (1858), 
3 H. N. 656. .ftt to (2) COMd. Hourne Sc HolllugHWorth 
e. MarylelHiue B. C. (1668), 72 J. P. 126. Reid. Kidder- 
minster Corpn. r. Hanlwick (1873), L. R. 9 ExeU. 13 ; 
laiwfoid r. liillerleay R. C.. 11603J 1 K. B. 772. 

3623. .] — A dean ^ chapter were 

empowered by a local Act to fip'ant building leases 
of certain lands for ninety-nine years, provided 
that in every such lease there was a covenant by 
the lessee to build, etc. They granted in June, 
1786, to deft.'s predecessor a lease for ninety-nine 
years, but wiiicb lease was not in accordance with 
. the powers granted. During the supposed term, 
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after the death of the dean, under whom tlie lease 
had been (oanled, the lessee remained in pos- . i 
session & continued to pay the reserved rt»iit to 
the succeeding]: deans & chapt('i’s who distributed ; 
it amon^ ihemst^lves. 

Subsequently in Sept. 1S49, the then dean & ; 
chapter fi^ranted a lease for twenty-one yeai*s to j 
pltfs., in renewal of fonner looses & surnmders, , 
made by them, or thost' under whom they claimed, ! 
ri»servinp, nevertlieless. unto th(‘ dean A: chapter j 
A: their suecessoi's, all rents, lights, interests, 
benefits, c*tc., wldch had been, were or should bi* ' 
I’cserved to them by any building leo.ses of any 1 
part of the premist's rheifby deiuisi‘d, etc. In an ' 
ejectment suit brought by pltfs. against deft.s. : — j 
Held: the f»riginal l(*as<* in .Mine, ]7Sd, was not | 
void, but voidable only, as the elTeci of the i 
disabling A: ^‘st raining statute is to ivnd<*r h*ases | 
granted not in confomiity with them voidable, | 
but not void. A: defts. weiv entitled to judgment.-- | 
Pp:XNiNr.TON r. (’audai.k (IS.'iS), II. A: N. d.Vl ; 

27 1.. J. Kx. VAX; .‘W J.. T. O. S. 201 ; 0 W. H. 
837 ; 157 K. H. 031. 

AnwtintioM Mtigduloti Hospital r. Knotts ( 1 S 710 , 

4 Api». (’as. :i 2 l. Reid. Hiiirhos r. Palmer (ISti;')), IV) i 

11 . N. s. :iu;t. 

3624. Pluralities Act, 1838 (c. 116), s. 59 - 

Whether void or voidable.) - A rector who had 
obtained (he hi.shop’s permi.s.sion to leave* his 
parish to wliich a c*urnte in cluirge had been 
iippr)inted A: pr(jvi(h*<l with a suitable residence, 
granted a leiise of tin* ivctory house for the U*i’iu 
of his iiicumhency to a layman, 'i'hc* lease ditl 
^ot contain a condition rendering it void on 
service on tin; occupier of a c(jpy of the hislirq/s i 
order retpiiring the incumhenl t4» ivsitle therein, ) 
ns is prescribed by above sect. TJie bishop liad | 
not made any such order: — Held: that the leasts , 
was not void, but w'fis voidable upon service on the j 
occupier of an <»rder fixnii the bishop retiuiring , 
tin* incumbent to i*e.side af the rect^ny house.- - , 
ItH'KAHI) r. (iUAtlAM, (IhlOl 1 ('ll. 722; 71) 

L. .1. (’ll. 378 ; 102 L. T. 182 ; 20 T. h. H. 381 ; 
51 Sol. .lo. 120. 


/>. ( imrurrent and llert rsioHnTtf I.eusen, 

3625. Of capitular property - Lessee for years 
ousted— Avoidance of new lease for lives.) 

(I) When lands parcel of a hi.shojuic are lea.scd 
for yeai-s. A: afterwards llie hisliop ousts the 
lessee. A: makes a lease conOiTned h\ tli»* dean A:, 
chapter for tliree liv«*s, rendering the uncU-nl tz. 
itcciistorntsi itmt, siicli lease is voidable by ilitj 
successor. 

(2) Where the statute pirjvides, (hat the old 
lease he surrendered within oip* year. <*tc., a eon- 
ditional surrender is not within the Act. 

(’.vsK (1588), 5 (’o. Hep. 2a; 77 K. H. 10; mh 
nom, KiiMou ?\ Gkalk, Moon*, K. H. 2.53. 

AnnotalviiiJi -Ah ta (1) Rcfd. SuliHOwry’.s, Hp. (’iim* (KJPj), 
10 <*o. Kc*p. .OM h ; <;e(L* r. Krui*cllaiiil (lO'JO), Cni. Cur. 47 ; 
Kvaiirt A: Kitfiii r. AHCiiItiie (1027), Palm. 457 : Lya r. 
Wyn (1H02), O. Hridg. 122 ; IOh; d. liniiie r. J»nd**aiJK 
(ISOM). 10 Kant. 158. Ah to (2) Reid. Hnickhum K CiiJa; 
tlH2M). Litt. P28. tirnindlu, Hentd. Yrnmg r. twlyf 
n03U), Cro. Car. .55.5; lloideri r. SmaUbmoke (l(»(i7), 
Vaugh. 187 ; Taylor r. Horde (1757), 1 ilurr. 00. 

3626. Statutory requirement of surrender— 

Within one year — Conditional surrender bad.j — 
Klsieu’s Case, Xo. 3625, ante, 

8627. Concurrent leases — Lease for lives 

& lease for years.' — A bishoji’s leaw* for thn;e 
lives concurrent with a lease for 21 years by hi.s 
predecessor, is void. — M auleii v» Wkioht A: 
CiREEN (1589), Ci-o. Eliz. Ill ; cited Moore?, K. IL 
253 ; 78 E. R. 397. ^ 

AnniAaiUm : — ^Reld. Hoc* d. Hriuie r. l*rldcaux (ld08f, 10 
EMt, 158. 


3628. Leases for years.]— H unt v. 

SiNOLiTTON (1597), Oro. Eliz. 56i ; 78 E. H. 809. 
An/iofatioHH .**r-ltefd. Lincoln Col lego 'a Case 

Hep. 1.58: Lyii r, Wyti (1002), O.Hrldg. 123 ; Mun v. 
HuylloH (107:i). FrtH>m. K. H. 340; Poo d. Berkelor v. 
York, Archbp. (1H0,5). 2 Smith, K. H. 100; l}f»a©ll <’• 
Lincoln. Hp. (182,5), 11 Moon\ C. P. 13U i Vivian v. 
llloiiilH'pg (1830), 3 lUng. N. C. 311 : AlalliiH r. Fxwman 
(1838), 4 Ring. N. (\ 305. Mentd. Chamlwrlalue v. 
Turner (1028), (^ro. i*ar. 120 ; Soutliwtdl ((Jhaptor) v. 
LlncMdii, Hp. (1073), 1 Mod. Hep. 204. 

3629. J — WBSTMlNSTBtt'B 

(l)EAN A: (iiAi'TEii) (Use (1665), (Urt. 9; 124 
E. H. 71M ; sidi nom. Lyn t\ Wyn, O. Hridg, 122. 

An7uttn1io»j * : — Diltd. Vivian r. HlomlH'rg (1830), 3 BliW. 
N. C. 311. Contd. DoddH V. Shepherd (1870), I Kx. D. 
75. Mentd. IrvIng r. (’uthhertHoii (1800), 6 N S, 
1211 ; Thames (’oiiservalors r. Hull (1808), L. H. 3 C. 1 . 
415 ; Thorpe r. Adaiiis (1S7I). L. H. 0 (\ P. 125 : (}ttr»<;tt 
1 *. Hradley (IS7S), 20 \Y. H. 008 ; lie SiiUth’H EnUto, 
ClernenlH i\ Ward (1887), 35 Ch. D. 580. 

3630. By incumbent — Lease to commence at 
future date —Whether valid.] — M un v, HaylieQi 
No. 2167, ante, 

3631. — - Houses In City of London — Whether 
valid.) - -A l(*a.s*) by a vicar, of mesHuage^s in the 
(ity of Ix)ndon, not being tlie habiLition of tho 
vicar. A: of gniiiiid lM*longing t^) the mitno, not 
above tin* cpiantity of t-tm acres, for twenty-fmo 

I yeaiw fnim the dale theiM'of, miule at a time wlieii 
I theii* W’HH less than three* y(»ars of a fonner leiise 
' unexjiired, is not void un(h*r the statutejs 13 Eliz. 
c. 10, 11 Eliz. c. 11, K'. 18 Eliz. c. IJ.— Vivian v. 
Hi^omueho (1836), 3 Ring. N. 311 ; 2 Ifodg. 
255 ; 3 Hcott, 681 ; 6 L. .1. (\ P. 55; 132 E. H. 
430. 

H, Aroidanro by Non-Hesidenre of I ncundnmf, 

\ 3632. General rule.]— (^nii.TEit r. Muhhendink 

1 (1726), (jlilb. (Jh. 228 ; 25 E. H. 158. 

I Anntptation /- 'Reid. Hlrkiinl r. (Iraliuiii, |P.)101 1 Ch. 722. 

3633. .| — lieuivo of paiwin void for non- 

i re'sideiici* wiic*ri pleudeul to a bill hnaiglit by I<*HHeo 
' for tillies. IhucKNiiAM r. HhNTFlEbU (1720), 1 
■ Coin. 302 ; 02 E. H. 1120. 

3634. .j A le.ssee? haired from rt?coveriiig 

tithes, because his h*ase liaei lieen rend<*n?d void 

' by the iion-resieleiice of (In? jiicumh<*iif'. — H iT.EH 
r. CeisEN (1755), 2 lw*e, 180 * lOl E. H. 300. 

3635. Effect -On rights of lessee To maintain 

trespass.) One in possession f»f gl<;b<? land uneler 
;i lease* void by 13 e. 20, by reason of the 

i*<*ctc>r's non n*sielence inuy y<*t iiiairitain In spaas 
upon his pc»ss<*ssion against, a w'r<jng-doer. — 
(iitAHAM r. Hka'I* ( 1801 ), 1 East ,211; lt)2 E. H. 05. 

AnnolatinnH : Mentd. (’hamlMTM r. DomildHcm II 

i Kurtt, (J.5 ; Harper r. Cbttrle*.u<)r! Ii (1 825), i 0. & < . 574 ; 
iluMi Ifig‘» ( orpii. V. Ivall (1875), L. H. lb I'^d- 558. 

3636. Right of lessor to bring ejectnient.J - 

A rector may rer(»vei* in eject.nient against Ids 
lesM^'e <»ri th** ground of On? lease of the rectory 
Ixdng avoided on acciiunt of his ow^n iiori-residence, 

' hv force of 13 Eli/., c. 20. FiU)ii,\ioiiTON r. Scorr 
(1802), 2 East, 107 ; 102 E. H. 417. 

; -Reid. Ari>.ic kle r Cowtau (IHOU 5 Hos. & P. 
221 Mentd. Harper r. I’liarlcMWorili (l»25), 4 H. &- O. 
571. 

I JteMerimtion of lind, 

3637. Land previously unlet -Whether valid.] — 
l>cft. avow'cd upon a hisliop’s lease rruwle by the 

i iiredecessop of pitf. for three lives, conOrmed by the 
i dean K chapter j iind Hvewd that it wan at the 
: uHual K wneient r.-iit, & tiie land UMually deinwjd. 
PItf. r<'i.ried tiiat it w»w ixdore usually wstained 
f«»r hosiulalitv, uhiuiuf. hor i/wHifuU wiiyut tMuohter 
i dimUmi, fic.'.-Held: Uie traveiw won ifood.-- 
llERKFOUi) (Hi*.) V. Hcohy (UWa), t’m. fclw. 874 ; 

78 K. H. IhttO. „ , . 

AnwdfUUni : -Rcfd. Hoc d. Tennyeon v. Yarborough (1824), 
I Bing. 24. 
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Sect. 7. — Disposition: Svh-sect. 4, F. & G.; sub- 
sect. 5. Sects. 8 c fc 9; Sub-se ct. A . B.] 

3638. ” (1 ) By 13 Eliz. c. 10, s. 3, 

“ all leases made by spiritual persons, other than 
for the tc^rm of 2 1 years, or three lives, whereupon 
th(* accustomed yearly rent or more shall be 
r(*sei*ved,” are void : — Held : in order to render 
a h^fise valid under this statute, it must be made 
of land which had b<i(‘n previously let or on which 
Bom(> rent had been before reserved. 

(2) A l<i;ise by a vicar for three lives, of un- 
inclost'd A: waste land, not proved to liave been 
before h*t ; — Held : not binding on his successor, 
alihougli tlHi leswic covenanted therein to inclose 
the kind, ^ pay a rack-rent for it. — D oe d. 
'I'ennyson V. Varhohoitoh (Lord) (1822), 1 

Ding. 21 ; 7 Moore, C. F. 258 ; 130 E. II. 10. 

3639. Ancient rent — Omission to reserve heriot 
— Whether lease valid.] — (1) If a dean A& cliapter 
be si'istnl of copyh(»ld lands demisable for tliree 
lives, ifiidering a ceiiairi rt^nt at four feasts, with 
i'<*servation of an heriot, A: make a least* to A. for 
the lives of B. C, At J>. at the ancient ri‘nt, this is 
good l(*;ise Iti bind the Huce(*s.s(>r, although no 
litTiot b(‘ reserved. A: the j*ent may be made payable 
at two f(‘Hsts, A:- the laml usually demisable by 
eoiiy. 

(2) A liwise of eliuridi lands by ind<*ntiire is good, 
though iisuallv ilemised bv cof»v.-~ llAunii r. 
IlAYNKK (1005)', (Vo. Jac. 70 ; 70 E.* H. <il. 
Annutatirmn : ~ (I ) Refd. 1 f d. DoukIuh r. lioek 

*/ Ad. Hi lA. (C.'). (Unrralli/. Meutd. r. Hart 

(lbri4), TA J.. T. (». 171. 

3640. • — Reservation of ** old accustomed 
yearly rent -Whether valld.| (1) A bi.shuj)'s 
lease for three lives, viz. to A. for life, reiiiaindttr 
loll, for lite, remaimk'r t(» V. for life, is voiil against 
the sut'ces.sor. 

(2) A bi.shop's h‘as«i remh'ring “ the i»ld aceus- 
toimsi yearly n'lit,” without <'xpri‘ssly iH*.serving 
“ the anciisit rent-,” is void by 1 Eliz. e. IP. 

(3) J£ a bishop grant a k^asi* for life, habendum 
a (tie dahis imtentum’f with remainder over, it shall 
be inU*n(h‘d that li\erj‘ was made after the day, 
A: so good ; A: if the su<*<ressor a(‘C(*pt rtuit fi'oin the 
k*s.see, it- is good agairnt him also. — O wjsn r. 
Thomas m\ Dees (1027), (Vo. ('ar. 01 ; 70 E. K. 
OSt. 

Autuitntiuns ; - Att In (‘2) Ezpld. TlinMidawdlc r. Liiiiiin 

(1074), 1‘Wiu. K. H. 17U. (/farnillj/, Mentd. Orby v. 

JUoliiiu (1H)0), *2 FriH.iiu. C'h. 20i. 

3641. Reservation of full ancient rent — ^Though 
part only of preniises demised.] — A bishop, selHod of 
two manors, which had bt*en anciently let toget her 
at an entiix^ rent, leased both to A. at the aneient 
rent for thrtn' lives. A. underlet a part to R. A: 
then siiiTimdered the whole t^i the succeeding 
bishop, who leased the inanora. excepting the part 
underlet to 11. , rt*8er\nng the whole ancient rent ; — 
Held : the st*cond lease was a gcK>d lease within 
1 Eliz. e. 19 .— Tuueadnreui.k r. Unum (1675), 
1 FrtH^in. K. H. 179; 3 Kel). 505; 1 Mod. Hep. 


203 ; 2 Mod. Hep, 67 ; Poll. 176 ; 89 E. R. 128 ; 
stdi nom. Thridneedle v. Lynehah, 3 Keb. 
683. 

Anrujiation : — Mentd. Orby r. Molmn (1700), 3 Rep. C'h. 

102 . 

3642. Proportionate remission of 

rent — Whether successor bound.] — A manoj- 
belonging to a bisliop's see was usually leased 
out for lives, at a rent of £49 3^. 4d. One of 
the bishops, on renewing this lease, cxcepteil 
the demesnes, which were of the value of 
£32 1 Is. Id. but h(* reserved the full ancient rent 

1 of £49 3s. 4cZ. This bishop, however, accepted 
; a r(»nt of £16 12s. Sd. being the proportion, after 
deducting for the demesnes, in full of the whole 
I reserved rent : — Held : this acceptance would not 
bind his successor, wlio was entitled to the full 
r(*fit Wisorved bv the lease. — Dyke r. Bath A: 
AN'ells (Bp.) (1715), 0 Bro, Pari. Cixs. 365; 2 
E. K. 1136. 

3643. Where land-tax redeemed by bishop — 
Omission to reserve rent equal to land tax — 
Whether lease valid.] — Doe d. Rochester (Bp.) 
r. Bui DOES, No. 3621, ante. 

(i, JiVncwnhlc Leases. 

3644. Whether renewal enforceable— Lease be- 
fore 13 Eliz. c. 10.; Betksworth v. Sr. Paui/s 
(Dean) (1726). (’as. temp. King, 66 ; 25 E. B. 226. 

3645. Effect of renewal —To stranger in right of 
former lessee Whetner subject to equities.]- In 
11n* <’asi' of k*as(*s from cc»lli*g(*.s A:- (‘cclcsiaslical 
biidicH if (he lessee in the ii(‘AV takes in the right 
of him wh<> was the <»wuer of IIk* okl. he must take 
sul»jeel to all the e<|iiily to whi<-h the* cnigiiial l<*a.se 
was liable.-- IC dwahds r. Lewis (1717). 3 Atk. 
52S ; E. IL 1116. 


Su »-sEc’T. 5.- Other Dispositions. 

3646. Deposit in museum — Valuable Communion 
; plate.] — Sueh cmisiderations [modern religious 
feeling A: the wislu*s of the donor) woiikl seem to 
i alTord it-asons against the sale of (’oinmunion 
plate, even in cases where owing to its cireuiu- 
! stances, chnract<*r, or its givat value A: the diniculty 
; of guarding it has ceased to be used A: is for 
safety kicked away in a bank A: has been n^plact‘d 
j by more modern vessels. There* would, boweviT, 
in such a case be no reason why the objects should 
not be deposited on loan in a mus<*um so that 
t hey st ill ivmain pai*t of the property of the church. 

' One might venture to suggest the creation of a 
tivasury or a museum in couneiition with the 
cathedral of the diocese (Sm Au^ed Bray 
Kkmpe). — 8t. Mary, Northolt (Vicar & (Viurch- 
wakdens) V. St. Mary, Northolt (Parishioners), 
8t. Gkoroe-in-the-East (Recttor A: C'hurcu- 
1 >varden 8) r. St. George- in-the-East (Paribh- 
! lONKRs), No. 3559, ante. % 


PART Vll. SECT. 7. SUB-SECT. 4.— Q. 

m. CavmatU to rennr Itasr — 
Whether tnarestkirt ttound. 1 — 

By letterH imtent dated in Jan. 1834, 
oiTialii landa were srranted te thit*e 
parties upon the truat, amunaat others, 
to convey the mnw to the inemnbent 
whenever the cruvornor should envt a 
paraonacre or rectory in K., S: duly 
apKKiint an incumbent thereto, euck 
conveyance to tH> upon tnwta similar 
to thoee thereiuboforo exprem^. In ' 
Jan. 1834, a rectory u*aa created in K. 
In May, 1S3T. the truata tor which tlu* 
patent of 1824 had been Itaued havinir 
been oarried out, & one of the truateea 


named thendn appointed rector, llie 
ot iicr two Joined in a conveyance to him 
aa such reidor. to hold to him 4k hia suc- 
iH'8Ror«, subject to the UM*a 4k tnista act 
forth in the {mint to them. In 1 84*2, this 
incumbent created a Jeaue for twentv- 
one yearn, under which pltfn. claimed, 
whereby he covenanted for himself & 
111 * suoceaeors to pay for certain Im- 
provementa made by the leasee on the 
premises, or that he or they would 
execute a renewal lease on terms to l>e 
axreed uiH>n. A that until such payment 
for improvements or renewal of lease, 
the lessee should retain possession of 
the premises : — Ilebt : the Incumbent 
either as t rustee or rector, had no power 


to bind Ills successors to pay for im- 
provemeuls, or to enter into any 
agreeuiont which a priori would extend 
the lease lK*youd the twenty-one years. 
— Kirkpatrick r. Lthtkr <1866), 13 
Gr.323; 16 Gr.l7: McDonaxj> 

r. liKYNO^s, 14 Gr. 691. — CAM. 

n. w_‘ .] — A tenant of glebe 

lauds, under a lease .containlDg a 
covenant for further renewal, con- 
tinuing in poeseasion after the death 
of the lessor, 6i alter the induction of 
his successor, against the latter's will, 
has no insurable interest, the suooeaaor 
not being bound by the covenant. — 
SUAW r. imOBXIX INSUBXNCX CX». 
(1869), 20 C. P. 170.— CAN, 
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Sect. 8.— INSURANCE. 

SeCi generally^ Eccloniostical Dilapidation 
Measure, 1923 (No. 0), ss. 39, 40, 52. 

3647. Right to recover on policy — Chapter 
property vested In Ecclesiastical Commissioners 
under Order In Council — No assignment of policy.] 

— ECCTJS.S1A.STK AT. OoMRS. i;«OR EN(JT.AXn I*. KOYAL 

Exchange Assurax’ck CoKPN. (1895), 11 T. L. It. 
470 ; 39 Sol. Jo. 023 


Sect. 9.— DILAPIDATIONS AND WASTE. 

Sub-sect. 1. — Dilaiudations. 

.^■1. In General, 

See, generally, Ecclesia«licnl DilapidatuMis 
Measure, 1923 (No. 0). 

3648. What constitutes — Injury afTeoting house 
or building or walls or fences.) ~( I ) An action 
cannot be maintained against tlu^ r(»presc*ntativ<*s 
of a deceas(*d incumbenl to r<‘<*ov('r damages in 
I'cspecl of gravi'l wliieli lie has dug out of tlie 
glebe diuiiig Jiis lifetime. Semhlv : (2) An luiion 
for di!a)»idatioiLs will not lie for an injury whieh 
does not. alTeet hou.ses or buildings or the (Jiancel 
of the elinroh, or walls or f(*ncM‘.s, A: which cannot bo 
niade good by the expenditure of thcs sneceeiiing 
mcunibent.— r. Aih’cm’k ( iSiiS), I.,. K. 3 (\ 

i'?93 

1^"<^1- ^'oiiird. V. \V(»leliou.se, 

llSu »J 1 Ch. 562. 

3649. Glebe not cultivated in husbandlike 

manner.]— Neglect to cultivak^ the glela* in a 
hnshandlike manner is not a ililapidation for 
winch an incunihiuit can recover. -IliKi) v, Kelph 
(IS 33), I 11. A: Ad. S2<1 ; 1 Nev. ,V: .M. K. Jl. 415 : 
2 L. J. K. 11. 99 ; JIO K. R. 997. 

AnnoUtiiorut : — Reid, llmitlej r. |{nsscll (ls|j»), g. j{. 

; Ituhd r. Adcock I., R. ;{ c. p. i;;,;,. 

3650. Non-repair of fences— Land allotted 

In lieu of tithe. j - Where, hy Act of RarlianuMit , 
certain ulJotnients were given to the vicar in lieu 
of titlies, A: fences jmt up round these, allotnnmls 
by tin? comi-s. : - //c/c/ : the vicar was, hy the 
common Jaw A: g<‘neral ciistom of England, lialile 
to keep those fences in M^pair ; ic Jiis exor.s. were 
liable Ui an action on the ca.se for dilapidations 
III it‘.spect of tJie vicai’’s omiHsion to keep them in 
ivpair.— iliKD V. Kelph (1835), 2 Ad. Ai El. 773 ; 

4 Nev. A: M, K. Jl. 878 ; 4 L. J. Iv. D. 128 ; 111 


E. It. 298. 

3661. — 
convenient 
•ni9, post. 


- Barn pulled down & rebuilt on more 
site.] — IIUNTI 4 EY r. ItustiELL, No. 

- Removal of building not fixed to 

— Huntley v, Russell, No. 3719, post, 

3653. Removal of hothouses erected by 

incumbent.] — A rector erected in the garden of the 
rectory, apart from the rectory house, hothouses 
a^ut lO foot long At between 10 At 20 feet high. 
1 liev consisted of a frame & glass work, rtjsting on 
bnck walls about 2 feet high, & embedded in 
mortar on these walls ; — Held : he, or liis exors. 
m a resonable time after his death, were entitlerl 
to romoye them, without incurring any liability 
as lor cither dilapidations or waste. — M artin r. 
ilPr 7 B. & B. 237 ; 20 L J. Q. B. 120 j 

2«3 ; 118 E. R. 1235. 

*• OelWng (1862), 2 John. 

« H. 520 : I^arsoiiB v. Hind (1866), 14 w. K. 860. 


3654. Nature of liability — Apart from statute.] — 

The action is on the custom of the realm, which 
is .set out in ihe declai'aHon, & is a very peculiar 
oiiCj not founded on any common principle of 
English law, inasmuch as ordiuarily an exor. is 
not liable in tort, nor w^lioiv no cause of action, 
or foundation of action, has accrued in the lifetime 
of te.st^itor. Tin* action is given 1*0 a succeeding 
incumbent, who is allowed to sue liis predecessor, 
or the c'xoi*. of a deceased pivileci»asor, for want of 
repair (Loro I'ampbell, (\.I.). — Hhyan v. Clay 
(1852), 1 E. A: R. 38; 22 L. J. Q. B. 23; 20 
L. T. O. S. 94 ; 17 J. 1*. 38 ; 17 ,lur. 279 ; 1 W. R. 
20 ; JIK E. R. 351. 

.iuim/rifioH Reid. Jir. Monk, Wuyiiiaii r. JMmik (18S7), 
85 C'li. J). 

3655. — Where order made under Ecclesi- 
astical Dilapidations Act, 1871 (c. 43), s. 34— 
Debt — Payable pari passu with other debts.] — 

W3iei*e tin* bishop has, umhs’ above sect., made an 
4>rder stating the* cost of tin* repairs for which the 
4‘X4)rs. of a late incumbent him* liabh*, the sum so 
.stat-ed is under sec.t. 39 a debt. ))iiyal>le t<» tJn» new 
inciiinhent out> of th<* assets of tin* lat'i^ incumbt'nt 
jtari passu with tin* d4*bts of Ids otIn*r cn*diL»i’K. - 
J{e Mtixiv, W’ayman v. Monk (1887), 35 Ch. I) 
583; 59 L. J. Ch. 899; 59 L. T. 859; 52 \\ 
n>8 ; 35 W'. IL 991 ; 3 T. L. It. 552. 

H, Who are Liable, 

3656. Prebendary — Residence not appropriated 
to particular prebend.] -Sand's Case (1982), Skin. 
J2I ; 90 E. R.57. 

— Conid. Doc it. Bii(cli(‘i* r. ISliisgi'ii vc (IS 10), 

1 Aiun. Ik, G. (12.5 ; GU‘<iv(*s r. Piirlllt. (ISOO), 7 9. N. .S. 

SMS. Reid. KadctlilTo r. D'Oyly CI78H), *J Ti-nn Koit. 
li.'IO ; Konl r. Jlurrliigtoa (IS7U), Ml J. 1‘. J20. 

3657. .j -All action for dilapidations of a 

I pr(‘heridal house may Im* inaintained hy a suc.- 

ci*<*ding pn'hendary against Jus pn*d4*<^essor. 'I’In* 

‘ statutes of the ehiirch tif Ely provich*, that the 
D'ceiver shall re(|uir4* tin* pn*hendari4*.s to repair 
their houses wln*n in*cessa.ry, A upon their default, 
rt'pair them at their Cf»sts, hut tin* iiiabTials are 
to b<‘ supplied out' <if iln* funds helonging hi the 
<’hur(*h, A tin* <*harges ol tin* Wdi'kiiiaiiship only 
are to he borne hy tin* preheudari<*s. On a (piestion, 
whetlnT a hiK'<;eeding pn*lM*ndary should recovm* 
against Ids predecessor tin* full estimat<* «)f i'(*puirH 
wanting, fu* the amount of the workmanship only : 

- livid : it- was nwisonahle that In* should j‘4*cover 
t he amount of t he workmanship only, A t In* church 
ua.s still bound to siijiply the, iiiatc*riiils. - Rad- 
n.iiTE V, D’Oyi.v (1788), 2 'J'i rm Ih*p. 930; 100 
j:. R. 339. 

AnnnUiiiouH : — Refd. Mayoii r. Lutiilterl (Isih), 12 Q. B. 

7U5 ; GNsavoh i*. Purlin (ISIKD. 7 ('. li. N. S. 8;iS ; Uomn 
r. Adcriek (ISOS), L. K. M C. P. 05.'i ; Fonl v. HuritMrtan 
<1800), h. It. 5 C. 1*. 2s2. Mentd. AJlrt'Inniso v, Jteiiacli 
(I8M3). 1 Cl. Hl Fin. ,027. 

3658. Vicar choral.] —A vicar choral in a cathe- 
dral church, wiio sucf^ccds or is appoint'd to a 
houH(* of his i>redecoKHor in tlie vicar choralship, 
is within the custom of eccdesiustical dilapidations, 

A thcwiforc his rc»pr<*s<*ntativ<*H may be suimI for the 
amount due in respijct tlnirijof at his dcjath.— 

(j LEAVES V, Parfitt (1890), 7 C. B. N. S. 838; 

29 L. J. C. Jh 219 ; 9 Jiir. N. H. 805 ; J4L E. K. 
1045. 

Annottaunig Urhlgowulcr r. Durant (1861), It 

f. B. N. 8. 7 ; Ford r. Hariiigtou (1809), L. It. 5 O. P. 

2S2. 

See, now, Ecclesiastical Dilapidations Act, 1871 
(c. 43), ss. 25, 28. 
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Sect, 9 . — Dilafndaiiotis and waftie: Sub-sect, 1, B,, 
C^_ia)!& ibh E,] ; 

Rector .J—*yrc No. .3(191, post, 

3659. Vicar.) — Sausard v, Beckwith (1018), | 
1 Lut. 110; 125 E. 11. 01. 

Amudatimis : — Conid. Radcliffe r. D’Oyly (1788), 2 Term ; 
Kep. 030. Apia. W3flo v. Metcalfe (1829). 10 B. & C. 299. 
Conid. Bosh v. Adcock (1808). h. B. 3 C. P. 055. Be!d. 
(Jleav«« V. l»arntt (1800). 7 C. B. N. 8. 838. 

8660. .] — Kinciford v, Lloyd (1097), 1 

Lut. 117 ; 125 E. li. 02. 

3661. Curate — Removable at will.] — I^awly r. 
WusEMAN (1070), 3 Kob. 014 ; 84 E. «. 910. 
Anmttaiion : — Mentd. Masou v. Lambert (1848). 12 Q. B. 
79.'). 

8662. For non-resident incumbent — In- 

cumbent liable for repairs under licence for non- 
residence.] — PAiJdFJi V, BuiX, No. 2064, ante, 

3663. Perpetual curate.] — A porpeiu.al 

curate* hi liabU^ to an action on the cobo, at the suit 
of liiH huccc'HHor, foF dibipidat loiiK. — Mahon v, 
LAMBEirr (1848), 12 Q. B. 795 ; 17 L. J. Q. B. 
,300 ; 12 L. T, O. .S. 31 1 ; 12 Jur. 1045 ; 110 E. IL 
1009. 

: — CODld. OUjavcHr. Parlltl (1800), 7 ('. B. N. S. 
838 ; lie Monk. W’uyinaii r. Monk (1887), 35 Cli. J). 583. 
Mentd. Wullih v. Birkn (ISTO). J.. n. 5 1*. 222. 

3664. Sequestrator.]- -Hubbard r. Beckfoud, 
No 2542, ante, 

3665. .J— 33jc Hocpicslrator of a lK*n€*lice is 

bound to icjiair the vicaraKe-liouKO, A buildings; 
A liable for diJa])idatioiiN in (he Btshop's (’t. — 
Whinfield r, Watkjnh (18 2), 2 rhillhn. 1 ; 101 
E. li, 1050. 

AmutUtHm : — Mentd. HunlltiK r. Hall (1812), 10 M. & W. 42. 

3666. .J--/^c Burkill, (iodfrky v. Bur- 

kill (IS7,3), 1 Seloirs Judgments tk Orders, 
7th ed. 417. j 

3667. - > — Under order made under Ecclesi- j 
astical Dilapidations Act, 1871 (c. 43), s. 34 — 
Death of incumbent during sequestration — In- 
spections & report after death of incumbent. j- 
Where a heiielUH* was under sequestrution at the 
death of tJie inciinibent, A aft^T the avoidance 
the huihlingH wcTe inspected by the diocesan sur- 
veyor. tV the bishop nindi* an order j»ursuant to 
above sect-., stating the cost of the rei)aii*s required, 
iV declaring the exurs. or adininislratot's of the 
inciiinhent liahjt* for (he same:' Held: upon 
sect. 53 of tin* Act, the sequestrator was not liahh* 
for the cost of tlie rt'paii's. A: was not entitled to 
deduct the same from the profits of the ben«‘fie<* ' 
in Ids hamls.- .Ionks r, Danukrfikld (1875). 

1 t'h. I). 438 ; 15 L. J. t’h. ItU ; 31 L. T. ,387 ; 
21 \V. H. 293. 

^inuoiatitnift Refd, Kliubor r. Paravieiiii (ISS.'t), 15 Q. B. 1>. 
222 ; Biim)\v r. Tilhon (1898). H T. L. li. 214. 

3668. - -- .,-'A IxMiellct' having been M*qiies- 
t rated under a writ of st'questratiou in an action 
an iiisjMH'tion of the glebe buildings by the diocesan 
surveyor was direct eti by the bishop. iNi a n‘port 
made by such surveyor under Ecch^siastical 
J>i]ApidAtions Act, 1871 (c. 4,3). 33ie ivport e.sti- 
iiiatcd the cost of (lie necessary ivpaii's to the 
huUdingH at £140, A’ no objections wciv ta]o*n to 
such iviHui under sect. 19 of the Act . 'rho secpies- 
trator, being subsooucntly of opinion that the 
ivpaii’s provided for by th** surveyor’s I’eport Wi*r(* 
inadequate, expendi'd on the w'pairs of the bidld- 
ings a much larger sum tiuui i'140. No inspect it »n 
or rc|K)rt, except as Ix^fon* mentioned, was onieivd 
by the bishop or made by the surveyor : — Held : 
the st»(iues1 rator liad no authorltv to expend on 
n*pairs out of the pitH’i'eds of the iHMielice a Jarg^'r 
sum than that estimated as ii€H?cssary b> the 
surveyor’s rtqxut under the above Act, A such 
expoiiditurc must be disallowed. — K imbkr v. 


Paravicini (1885), 15 Q. B. D. 222 ; 54 L. J. Q. B. 
471 ; 63 L. T. 299 ; 33 W. 11. 907 ; 1 T. L. B. 613. 
AnnoUtiion : — ^B^d. Burrow v. Tllson (1898), 14 T. L. R. 

214 . 

.] — See^ also^ No. 2647, ante. 

See, now. Ecclesiastical Dilapidations Measure, 
1923 (No. 6), 8. 22. 

C, Procedure to Ascertain, 

Sec, now. Ecclesiastical Dilapidations Measure, 
1023 (No.O). 

(a) By AgreemerU, 

3669. Appointment of valuer— ;Duty of valuer.]— 

(1) Declaration tliat pltf., being rector of F. 
agrtvd wit-h the extrix. of tin* late incumbent to 
liave the dilapidations valued as between them, 
by valueiB to be appointed by each side ; & in 
case tile valuers disagreed then by an umpire, to 
be apiKiintcd by the valuers ; such valuat ion to 
be iinal A conclusive on both parties ; that pltf., 
at the MRpicst of defis.. being valuers & surveyors, 
A: knowing the pr(?mLses, retained them as such 
valuei*s, for reward, to value the dilajiidations on 
Ills lK*half, & to use their best endeavours to 
piocure the .same to be settled at a ivasonable 
amount, as between ])ltf. extrix. ; defts. 
arcept(*d the einployimmt, & entt*red upon it 
with a valuer appointed on belialf of extrix. ; 
that through defts.’ n<*gligcnce & unskllfulness the 
amount was settled bv them A the other valuer 
at a less sum than the same ought to have bt*en 
had they used due caiv A skill, by reason of which 
pltf. WHS obliged to receive a much smaller sum 
from extrix. than he otherwise would & ought to 
Jinve nveived /feW ; tlie cause of action dis- 
closed was not against- defts. as f/iR/si-nrbitrators, 
but that defts., by holding lhenis<*lves out as 
valueis surveyors had re]>resent.ed lliemsolves 
as competent as such, A liad ther(‘by induced 
pltf. to employ tln*in, A they had be4*n guilty of 
a breach of their implied undertaking that tln’y 
were conifiot^'nt. 

(2) The evidence was, that defts.. liaving been 
employed by pltfs. os allegtxi in the declaration 
liad agi’ced with the valuer of extrix. in valuing 
tlie dilnpidntiotiK at a smaller sum, liaving value*! 
as hetw«*en outgoing A: incoming tenant merely. 
A: not as between late A: present incumbent, being 
ignorant of any distinction: — Held: this w’as a 
1 want of such ordinary skill A: knowledgt* as might 
! reasonably he expected of tin* defts. as country 
survt^yoi’s A: valuei*s, th»*y W'er<? not to be exp«»cted 
to supply accurate knowledge of the law, but they 
j might pKiperly be requiied under the circumstances 
: of their employment, to know’ the general ruUs 
f ap}>licabl 4 * to " the valuation of ecclesiastical 
‘ pix>pei-ty A: the Immd distinction between the 
I eases of outgi^iing A: incoming tenant, A of late A 
I pres<*nt incumbent ; A defts. had therefore, been 
I guilty of a bi’oacli <»f their engagement ; A a verdict 
I for d<*fts. under the above circuui.stances was 
i agaitLst the evidence. — J enkins v. Bi^thaai (1855), 

: 15 (’. B. 198 ; 24 L. J. C, P. 94 ; 24 L. T. O. S, 
i 272 ; 1 Jur. N. S. 237 ; 3 W. B. 283 ; 139 K. 11, 

I 381. 

Annotations : — Ckmid. Chaml>er« r, Ooldthorpe, Restcll r. 

Nyo. 119011 1 K. B. 624. BefA Cooper r. ShutUewprtU 
1 *1856). 25 L. J. Ex. 114 ; Pap|»a r. Hose (1872), L. K. < 

I C. P. 525 ; Turner r. Doiildeii (1873), L. K. 9 C. P. 57. 

See, generally, Vai.uers A Appraisers. 

(5) Under Eccleytasitcal Dilapidations Act, 1871 
(r. 43). 

I SVe, Roir, Ecclesiastical Dilapidations Measure, 
1923 (No. 9). 

3670. Direction to surveyor to Inspect— Time 
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for.] — Within three calendar months after the 
avoidance of a benefice by resignation the bishop 
of the diocese directed the surveyor to inspect 
the buildings which were out of repair. After j 
the expiration of tlie thrive moiitlis the surveyor 
inspected & imported to the bishop, who, thert^- 
iipon, under Ecclesiastical Dilapidations Act, 
1871 (c. 43), made an order for the cost of the 
repairs. The new incumbent having brought an 
action upon the order against the laU* incumbent, 
the latter pleaded that the surveyor neither 
inspected nor reported w’ithin the thi*eo months 
limited by sect. 2t) : — Held : this was no defence i 
to the action, for the tiiree months mentioned in 
the sect. i*eferr<'d not to thc» surveyor’s insjiection 
iV r<‘j>ort/, but to the bishoji’s dirt*<‘tion to tlie 
Hurvi^yor. — CiUiAVKs r. Mahiuneb (iSTb), 1 Ex. 1). 
107; 34 L. T. 400; 40 .1. 1\ 108; 21 W. It. 

r>:io. 

Jrtiwto/ion.-Reld. CaUlow r. lUxcll (1S77). 2 <\ V. D. 

:iG2. 

3671. .] — By lCccli‘siastical Dilapicla- 

tions Act, 1S71 (c. 4,3), s. 20, “ within tliree 
calendar months aft4*r the avoidanci* of any 
beiielice the bishop shall din*ct the surveyor, who 
shall inspt'ct- the buildings of such beiielict*, A. 
rejioit to the bishop wh.it sum, if any, is mpiin*d 
to mak(‘ good the ilila)>idations to which the late 
incumbent or his estat-<* is liabh* ” : ‘Held: the 


D. Mecisure of LiobilUy. 

3675. State of repair required — Oid buildings.] — 

XoHTH V, Barker (1810), 3 Phillim. 307 ; 101 
E. H. 1334. 

See, No. 3.524, ante. 

3676. .] — (1) The oxors. of a deceased 

incumbent art‘ not bound to put the i*octory house 
into a linished state of ivpair, but ani only bound 

i to restoit* what< is actually in decay, A to make 
such repaid lus ai*e absolutely nooessai\v for the 
preservation of the pifinises. 

(2) If the prc'sent incumbent lias ivpain^d with 
timber which gi*ew on the glebe, the 0x01*8. of the 
bile incumbent are eiititJed to be allowed for the 
value of such timber, in the estaU^ of dilapidations 
due from them. — Peb< ival r. Pooke (1826), 2 
(\ A P. 460, N. P. 

.IniutiatMii : Refd. Hiinbury v. IlewHon (ISJU), 3 Exch. .558. 

3677. Distinction between ornament & 

repair.] —Wise r. Metc alfe, No. 421, ante. 

3678. Whether restoration Included.] — 

Taylor r. Pye, No. ,3.521, ante. 

See, also. No. 3075, ante. 

3679. Chancel. I -PEi.Le. Addison (1800), 

2E. AK.201,N. P. 

Annotation : Mentd. r. Felltfiile (I SOI), 10 \V. U. 83. 

3680. Distinguished from liability of tenant 

to landlord.]— Pell v. Addison (1800), 2 P. A K. 

201, N. 1>. 


])rovisiou as t^i the time within which the bishop 
Wius tio ilirect th<‘ surveyor to inspect A rej)oi*t upon 
tlie buildings of a b(>neilce after its avoidance 
wiis dirt*ct/ory cuily, A not imperative* ; a direction 
to irisp.‘ct A report made by a bishop more* than 
thD'e* months after the* aveiidane.e* of a be*ne*0eie 
might be valiel. - (’ai.dow r. PlXELL (1877). 2 
(’. P. 1). .502 : 10 E. ,1. Q. Li. 511 ; ,30 E. T. Hit) ; 
41 .1. P. 047 ; 25 W. IE 773. 

3672. Inspection & report by surveyor — Time 

for.j~~(»LEAVKs r. Mabiclneb, No. .3070, ante. 

3673. Objection to report -Sulhclency.] — The* 
exor. of a deceaKe*el incunibe‘nt e>f a bemelie;e*, upon 
be*ing sent a ivjieirt eif tlie* surve*yor appointed by 
the* hisheip as to the* dila))ielatioiis in the* buildings 
of the* benelice*, wre>te* te) the bishop that lie; hml 
re*ce‘ive*d a ceminiunicutioii jiurpoHirig to be* a e*opy 
of a rf*port fremi the dioce*san surveyor re*lativej to 
eiilapidation.s, A that ho (>bj«‘e!U*d that the* eroni- 
niunic;ation did not comply with the reeiuireme*nts 
of Eccle*siaHt ical Dilapidatiems Act, 1871 (e*. 4.3), 
ss. 20 A 31, on the* ground, inter alia, that thei 
cejmmunicutiem orde*i*e‘(i we>rks to be done fe>r which 
the* efXoi'H. Ave*re* imt liable*, A the* lett<eT we*nt (jn te» 
say : “I must ubje*ct to pay any additional costs 
by reason of an alle*ge*el report liaving be*e*n se*nt 
me, A though it. will pmbably be* t-o the? aelvantage? 
of all partie*s that this matte*i* shall be* se*ttlcel by 
your liordship, I wrib* this Ie*tt<*r without pre*juelice* 
A without in any way waiving any right 1 may 
have of applying to liave? the? surve^yor's pi*e*.seiit 
ivfiort ame?n(if.*d or quashed c*lsewhert? by injunc- 
tions or otherwise.” The registrar of the* elioce*Ke 
wrote to the? exor. that if he? wished to objeed to 
the report he mu.st procee*d under wet. 32 of the* 
Act. The exor. made no furthe?r objection, A the 
Bishop, tre?ating the case as uncontested, made an 
order under sects. 34 A 35 for payme*iit of the sum 
found due : — Held : the letter was an obje*ct|on 
to the report of the surveyor williin the meaning 
of s4?ct. 32 of the Act, which the bishop would have 
to take into consideration. —Dk Beauvais v. 


Annotation .‘—Mentd. Aux‘*ll r. I*Vn«uto (18(»1), HI \V. II. 83. 
i See, alsa. No. .3000, ante. 

I 3681. Allowance for materials -Timber felled 
I on glebe -& used for repairs.) - Peiu ival r. 
i (’oOKE, No. 3070, ante. 

3682. Timber & stone available on glebe.] 

■ —IE, the incuinb(*nt of a vicar.ige, died leaving 
I th<* buildings of (In* vicaragi* out of rejiair. M. 

succei'ded Idni, A died, wIieiH*upon S. was 
I appoiriU'd. The premises still lM*ing dilapidated, 

; tlu? extrix. of B. was compelled Ei pay N. the 
' amount necessary to put t hem in r(*paii*, A she tlien 
hmiight an action against tin* exor. of M. ; -Held : 
1(1) the action was inaintaiiiiible, this being a 
personal right-, which surviv(*d (o (li»* extrix. ; 
(2) she was entitled to re<?o\(*r so much a-s would 
, cotnpcfnsatc for the dilapidations which occurred 
' in the time of IE ; (.3) tin* fact of there being 
timber <»r sEnie on tlie gh-be whicli might he used 
, for reiiaii*s, was only a circumstance in diminut ion 
of damages. Buniu by r. IIevvson (iHltn, .3 
Exch. 5.58 ; 18 Ji. J. Ex. 2.5S ; J,3 ,E I*. 571 ; 151 
E. \i. mi. 

3683. Proportioned to dilapidations arising during 
incumbency.]— BuNJiruY v. IIevvson, No. ,3082, 
ante. 

3684. Whether necessary materials— A cost of 
; workmanship— Ely Cathedral statutes.]— It ad* 

, ( Lim*: V. D’Oyly. No. 3057, ante. 

3685. What buildings are Included.]— Salkard 
I V. Bec kwith (1018), 1 ].,ut. 110; 12,5 E. IE OE 

I AtnuAoJtUms : -QovaA. Kudoliire r. il’Clyly (178H), *2 Term 
llc*i». 030. Apld. WJh<j r. Mi*t4*^iro (1 8*211), 10 11. U (*. 200 • 
Hohh r. AdrsN'k (1808), L. It. 3 ('. P. 055. B,M. (Jlcuvcn 
r. Parlitt (1800), 7 (*. 11. N. S. 83H. 

3686. .]— Kimjfohdi;. Li^iyd (1095), 1 Lut. 

117; 125 E. H. 02. 

A n nttf at am :—Conid, Kttclrliffc r. D'Oyly (1788), ‘2 Term 
Jtep. 0.30. 

iSVr, wow?, Kcclc*sicLHlical Dilapidations Act, 1871 
(c. 4.3), s. 4. 

3687. Onus of proof. - Noimi r. Barker (1810). 

3 Uhillirn. 307 ; 101 K. H. 1331. 


Grebn (1907), 24 T. L. K. 43, ('. A. 


K. Rerovery by Legal Proeeedin/js, 


3674. Order by bishop — Signature by stamp— See, note, Eccl<*Hiastical Dilapidations Measure*. 
Whether valid.] — De Beauvais r. Hiikks (1907), 1023 (No. O), s. 22. 

21 T. L. R. 43, C. A. 3688. Who may sue— Premises held in trust 
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Sect, 0. — Dilapidations and waste: Sub-sect, 1,A\, 
F, G. ; sub-sect, 2 , A, (a), (i!;) cfc (c).] 

To permit vicar to receive profits.] — In an action 
for dilaxiidations by a vicar against nis predecessor, 
pltf. declared that deft, was seised of the premises 
in question in light of his vicarage. The premises 
were copyhold, were devised to the master & 
senior fellows of I'rinity College, Cambridge, in 
trust, to permit the vicar for the time being to 
receive the rents & profits, the charges to the lord. 

At exjH'nses for necessary reparations, being first 
d(jduct<Mi ; — lIcM : as there was no seisin in the 
vicar, pltf. <5ouId not maintain this action. — 
JiiiowNK V, llAMSDKN (ISIS), 8 Taunt. 559 ; 2 
Moore, C. \\ 912 ; 129 E. Ji. 501. 

Anmtlaivm Conid. Mawon r. Lainbcrt (18t8), 12 Q. B. 

7vr>. 

3689. Executors of deceased incumbent.] — 

JfiJNWuiiY V, HiflWKON, No. 3082, ante, 

3690. Whether estate of deceased incumbent : 
liable.] — JlUNuruY r. Ukwson, No. 30S2, ante, i 

See, also. No. 3091, pout, 

3691. Whether more than one action lies — > 
Dilapidations in different parts of rectory.; — Tlu- 
successor iniiy have separ.alt* actions against the , 
extir. of the laic rector, for dilapidat ions to difTerent , 
parts of the r<*ctorv. Voi no v. MrNUY (1S15), 

4 M. A: S. 1S3 ; 195 E. It. S92. 

AntutUtlinnH : Apld. Waireti r. Lugger (1819). It Kxcli. 579. 

Reid. JtoHH r. Aileock L. It. C. J*. G.'»5. 

3692. Pleading — Several livings held by one 
incumbent.] —in an aetion I the succesMU* agaiii.st i 
tlu; (>xors. of a d(‘cc<Lsed re< tor, for dilapidations, 1 
the di'clarat ion alleged that the dcceast'd was rector j 
of the parish church of T.-cum-J., A: was seised, ' 
in right of tin* iM'ct^U'y, of certain buildings, A: also ! 
of certain glelxi laiuls, lying A: being. Ut wit, in 
the parish. It- aiipc'arc^d that the r(‘ctory con- 
sisted of the parish of 'I’., of whieh pltf. was jvetor, 

A:, of tin* parishes of .1. A: (5. of which In* was vicar : . 
— Held: pltf. could not rt'cover in re.s[ioct of ! 
dila|>idation.s in the ]>arish of — Waxiukx v, 

liPooKK (18*19), 3 Exch. 579; IS L. J. Ex. 250; . 

.101; 151 Ji. It, »75. I 

3693. What must be proved — Whether due | 
appointment of plaintiff.] — Ui*:ynolds v, Hkwett ! 
(1700). I Lut. 1 15 ; 125 E. H. 00. 

AnnotnHous Apld. Hohh v. Adcc»ck (18(iH). L. B. ‘A ('. P. 655. 

Reid. WiHO r. Arutoulfo (1830). 8 L. J. i>. S. K. H. 126. 

3694. & assent to articles.] — P it- 

KKilN V, Em.is, No. 2370. ante, 

3695. Whether prohibition lies— -Plaintiff ir- 
regularly presented by Crown.] — To&lsons Case 
(1027), Lilt. 00 ; 124 E. U. 130. 

F, On Excha>uje of Livhtffs, 

3696. Where no specific agreement.] — Two 

clorgymon being v>os8Cssed of livings, agrt*ed to ■ 
exchatige the one for the other, with the consent i 
of tiieir K'speciivt* patrons, & the livings wew? 
accordingly iH*signed into tin* hands of the bishop, & ; 
each party ivspectively wa.s inducted into the other ! 
of them. There was no si>eci!ic agrt'cmont entered ■ 
into uiHin the subject of dilapidations, but it was ’ 
found that neitlu'r j)arty at the time contemplated 
any claim for dilapidations. In an action by one of 
Uie incumbents against tlu* other, as his successor, 
for dilapidations ; Held : pltf. was entitled to 
njcover. — Downes r. rwAio (1841), 9 M. A: W. 
100 ; 1 1 L. Ex. 239 ; 0 ,1. P. 10. 

Aiuuitationii : — Consd. (.JoUOinm r. Kih^anis (1856). 18 <\ B. 

389. Retd. NVrlKhi r. havies aSTU>, I l\ 1 *. 1 ), .638 : 

KiMMi r, Oenuy. lIHjiii 3 oh. 169. Mentd. Kum:ioy r. 

Ntoholl(1877). 2 e. P. 1*. 179. 

3697. Agreement not to claim— Whether stmonl- 
acal.j — UOLUHAM V, EnwARD.s. No. 2270, cin/c. 


3698. .] — ^Wbightd. Davies^ No. 2271, 

ante* 

See, generally, Pai*t V., Sect. 6, ante, 

3699. ^ Whether contrary to statute.] — 

Wright v. Davies, No. 2271, ante, 

G, Other Cases, 

3700. Destruction of residence — Without fault 
of incumbent — ^Allotment of Income for rebuilding. > 

— If a parsonage or vicarage house be destroyed 
without any default in the incumbent, the Ecclesi- 
astical Ct. usually orders a fifth part of the profits 
of the living to be set apart for rebuildiiig. — 
Hollers v, Lawrence (1743), Willes, 413 ; 125 
E. R. 1243. 

Annntaiium : — Reid. MaBOu t*. Lambert (1818), 12 Q. B. 795 ; 

Bosh v, Adcock (1868), L. K. 3 C. 1*. 655 ; He Monk, 

Wayinan r. Monk (1887), 35 Oh. 1). 583. Mentd. Bat- 

thyany r. Walford (1887), 36 Oh. B. 269 ; Fiuluy v. Clilruey 

( 1888 ), 20 g. B. 1). 494. 

3701. Execution of repairs by sequestrator — In 
excess of surveyor’s report — Whether allowed.] — 

Kimber V, Paravictni, No. 3008, ante, 

3702. Refusal or neglect to comply with order — 
What amounts to.] — Where a bisliop or patron 
lequires dilapidations to bo made good by an 
incumbent, H: tlu* latter does not within the pre- 
scribed period raise objection to the survc*yor’.s 
nqiort, the m(*re fact that lu* has tried unsucce.ss- 
fully to get a loan A: is liimsolf not in a linaiicial 
position lf> i)ay the money, gives the bishop or 
l>atron, under Eccli'shistical Dilapidation Act, 
1871 (c. 13), s. 23, power to issue sequestration, 
tlu* “failure” to repair bi'ing equivalent to a 
“ refusal ” oi* “ neglect ” to do the re]>aii*s within 
the meaning of that .sect . — Ex p, Loucjhman (1907), 
52 Sol. Jo. 47. 


Sub-sect. 2. — Waste. 

A, What eonstltutvs, 

{a) In General. 

3703. Position of incumbent — As compared with 
lessee for years.] — (1) It cannot be decided, as a 
genei’al proposition, without any exceiition, that 
the conversion of ancient meadow into arable is 
to be treated as waste. 

(2) In respect to wa.ste, a parson or vicar is not 
to be considc*rod as merely lessee for years, or as 
tenant for life, under a will or settlement. 

(3) The ct. will not r<*atrain an incumbent from 
])lougliiiig up meadow infested with moss A& weeds, 
for the purpose of laying it down again in grass 
when i)i*oporly cleaned. 

Qu, : whether a patron is in any case entitled 
to an injunction to restrain the incumbent from 
ploughing up ancient meadows. — St. Alban.s 
(Duke) r. Skipwith (1845), 8 Reav. 354; 14 

L. J. t'h. 247 ; 5 L. T. O. S. 123 ; 9 Jur. 265 ; 50 
E. U. 139. 

Annotation : — Ornrrnllu, Reid. Ross r. Adcock (186S), 

L. K. 3 U. P. 655. 

3704. As compared with tenght for life.] — 

St. Albans (Duke) r. Skipwith, No. 3703, atiie, 

3705. .] — (1) The parson, with the 

consent of the xiatroh A: ordinary, may open mines. 

(2) Theiv is no principle of law on wliich a rector 
can obtain moi\> extensive piinciples as to waste 
tlian an ordinary tenant for life. — Maklbokouoh 
(Duke) r. St. John (18.52), 5 De G. & Sm. 174 ; 21 
J.. .r. Ch. 381 ; 18 L. T. O. S. 252 ; 16 Jur. 310 ; 
(U E. R. 1068. 

Annoiations : — A» to (1) Dbtd. Eccl. Uomrs. r. WodehouBC, 

{1895] 1 Ch. 552. Refd. Holden r. W«!ek«« (1860). 1 John. 

& H. 278. Genrralty, Reid. Ross r. Adcock (1868), L. R. 

3 C , P. 655. 
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(6) Felling Trees and Timber, 

SeCt now, Ecclesiastical Dilapidations Measure. 
1923 (No. 0), s. 51, 

3706. General rule.]— S alisbuiiy’s (Bp.) Case 
(1014), CkKib. 259 ; 78 K. R. 151 ; ttnb nom, 
Stockman v, Whttheh, 1 Roll. Rep, 80. 

An^ations : — ^Refd. JelTcrson r. Durham, Up. \17H7), 1 

Dos. & 1*. 105 ; Ko«s r. Adcock (1S«8), L. K. a 0. 1*. 055 ; 
Combo r. Do La Ueiv (ISSl), 0 1*. D. 157. 

3707. ElTect of 35 Edw. 1, stat. 2 — Declaratory 
of common law.] — (1) Xe rectorcn proMernant 
arbores in coemeterio [35 Edw. 1, stat. 2] is but a 
declaration of the common law (Coke, O.J.). 

(2) A bishop or archdt*acon, abating or selling 
all the wood he has, ma}- bo deposed as a dilaiii- 
datop. 

(3) If the pai;soii of a church will waste the 
inheritanc<» of Jus cluiirh to liis private use in 
felling trt?es, the patron may have a piDhibition 
agaimst liiin ((\)KK, 

(I) If a parson of a cluircii A on<* .\. are tenant.s 
in common of a woo«l, A. ciulc.ivours to commit 
waste, the pai*son, for the pre.servation of tla; 
tiinl»4*r tr(*es, siiall liave a undiibitioii against him 
that he shall not commit waste (Coke, (^.. 1 .). - 
Ln’oiii>’s Case (hJl |), n c,,. b ; 77 p:. j;. 

12(m;. 

Atinoiujliinft to (I) Consd. .Jcircrseii r. Diirliuin. U|>. 

(I7b7), 1 IJos. A: p. UKj. Reid, llcniinf r. St. Pnul (Dean 
Jc (Jmptei > (ISP.D. 3 Swan. 4ir->. U, (2) Refd. Aliitfdaloa 
(ollejfe CUHe 11 I’o. Jtei». (ili b ; St. David's, Up. 

r. Luey (DJlMi), I I.<1. Kaym. As CDvS: ( D Refd. Uen v 
i*. Heard (Ifi.'lJ), Cro. Car. 212 ; Uradly i\ SlratcJiv (1740), 
Uarn. CJi. HUU ; Jefferson r. Diirhain, Up. (1707), 1 Uos. A: 
l‘. lO.'i; Herrlnff r. St. l^ul (D<*rin Ac ChapUT) (ISIO), 

0 swan. 402. (JenerttP f/, Ueaid. UnH.sel r. (iulwel (l.'iOO), 

1 n>. Lllz. 057 : IVinbrfikv r. Svni.s (lOOO), (’ro. J«:ilz. 
ihl ; Uowles’s Case (lOl.'i), 11 Co. Hep. 70 b ; Smith v. 
Uole (lOIS), Cro. Juc. 4.'»S; Wlitlsterr. f*asIo\\ (lOlS), <*ro. 
.lac. 4S7 ; .leinniot v. Cooly (lOOS), 2 Keii. 270 ; U. r. 
Uoehester, Up. A: Clark (107 1-5), 2 Mod. Uep. 1 ; U<»s<*- 
wel ?v Prior (1700). I Ld. IJayni. 7i:t ; Mitchelr. Ueynold*, 
Mill), I y. Wriih. ISl: Turnerr, (\)rdwell M7;JI), Cunn, 
120: Wallis r. Pula M7:i»). 2 Com. «:(:{; A.di.f. Duplessls 
Ml 52) l»ark. Ill; l*anl c. Paul (1752), 1 Win. Ul. 2.M ; 
WalUm r. Tryon M7.5:D, 1 Dick. 214 ; Moodtitle d. 

r. Paul (1700). 2 liurr. lOSO ; Pord r. Kucsler 
Mhl.5), 4 M. & .S. I.'iO ; Place r. Fa»nr (D<20), 4 Man. 
& Uy. K. U. 277 ; Liirh v. Heuld (U3))), 1 U. A* Ad. 
(i22 : (iarlund r. Carlihle MSJi), 11 Ull. N. S. i-ji ; Hov 
1 ;. Moorhousc (1830), 0 Uinjf. N. C. 52; IlellaAell r. 
Kustwood M851), 0 Exch. 205 ; Hewitt r. Ishuni (1852), 
10 J. I*. 231 ; Klliott r. Uishop M8.54), 10 Kxch. 400 ; 
Uanictt r. Muildfnni (1855), 11 Exch. 10; Mother v. 
Fraser (18.5H). 2 K. A' J. .530 ; W’almsley r. Milne (18.50). 

I C. U. X. S. 1 1.5 ; Hailey r. Stepiums (1862), 12 U. N. H. 
01 ; Delaoherois r. DeJutdierois (1801), 4 -\ew' Uep. .501 ; 
Simmer r. Unnnllow (1865). 11 Jur. N. S. 481 ; 75- Tlioinas, 
hxp. W’illoughby D’Kresby (1881), It J,. T. 781 ; Mood- 
hart r. Hyett (1883), 25 Ch. J). 182; l-Jastern Const rue- 
ll/*n Co. r. Natioiuii Trust (’o. & SehiuiUt, (lOHJ A. C. 
107; Pwllbach Colliery (V>. r. Woudiuaii, IIUI51 A. c. 

Loi.’deslxjroufirh, Splocrv. LuiidcNhorouifh, [1023] 

1 Ch. 500. 

3708. Proceedings under — How taken.! - 

Cox V, Ricuapt, No. 3326, anle. 

3709. Timber felled not used for repairs- By 

bishop.^ SALi8BtTRY*.s (Bp.) Cask (Kill), (Judh. 
259 ; 78 E. R. 151 ; su/j nom. Stockma.v r. 

WuiTHEH, 1 Roll. Rep. 80 ; ^ub nom. Asus., 2 
Bulst. 279, n. 

Ann/^niioiuf : — ^Refd. Jefferson r. Durham, Up. M 707 ), 

1 IloH. & p. 105; Hofis r. Adcock M868), L. U. 3 C. J’. 
655. MCBtd. Combo V. De La Boro (1881), 6 1*. D. i.>7. 

371<k By rector — In churchyard.;- Bkl* 

LAMIE I*. (1615), 1 Roll. Rep. 255 ; 81 E. li. 

471. 

Scr, further, Agkicultuke, VoL II., pp. 71, 72. 

{(') In R€:ijiect of Soil and Mineraln. 

3711. Opening mines.] — Rutland’.s (Cot* N't ess) 
Case (1663), 1 Lf;v. 107 ; 83 E. R. 321 ; sub nom. 
Ri'TLAND r. (liE, 1 Sid. 152 ; sub uoni. IIutijvnd v. 
Gkkene. I Keb. 557. 

Annntn/hmft :—Belld. Koel. Cornrs. r. Wodehouw-, fls05J 
1 Ch. 552. Mentd* Aslimead r. Hauler (1600). Fortes. Uep. 


1 162 ; Joiferaon v. Durham, Bp. (1707). 1 Bos. & P. 105 : 

Bourtio V. Taylor (1808), 10 East, 180 ; Holdon v, Weokes 

(1860), 1 John. & H. 278. 

3712. By perpetual curate — Necessity for 

consent of patron of advowson.J — Tho i>orpetual 

i curate of a curacy aiigiuentcd by the governors 
of Queen Anne's bounty, with tho confirmation 
of the Ordinary ^ imme^diate patron, granted a 
lease for years t)f unopened mines, wdiich had not 
: bcfoiv been Iodised ; but the patron of tho advowson 
! was no pai*ty : -~Held : (1) tlio leiiso was void at 
' oomiiion law, for w'snt of confirmation by such 
: patron paramouut ; (2) it was not set up by tho 
acceptance of rent by the lessor's successor in tho 
euracy, the only oiTect of such acceptanco of rent 
being, to create a tenancy fi*oiu year to year. — 
Doe d. Bkammall r. ('ollindb (1849), 7 (1. B. 
9.39 ; 18 L. .1. C. P. 305 ; 13 L. T. O. S. 230 ; 13 
Jur. 791 ; 137 E. U. 372. 

3713. With consent of patron & ordinary.] 

— MAULUoKoruii (Di’KF) r. 8 t. John, No. 3705, 
ante. 

3714. — •! '-(1) The iucuiubent of a 

living cannot opim mini's without, the consi'ut of 
the patron A: oriliiuiry -f,)#/.. : vvliether he can 
do so with such consent, without tlie sanction of 
till' Ecclesiastical (Vniirs. 

(2) Tlie ]uitron is tiie jiropei* iierson to instit/iite 
a suit to restrain the opening of mines, ifc generally 
the only i)roper person ; — Setnbh : the ordinary 
may t^ike proceedings to i^revent; waste by collusion 
bc'tween the patron A: incumheut. 

(3) 3'he patron’s right is only to restrain future 
w'JisU*, Ai doe.s not. ext.<*nd to an account of past 
profits before tlie filing of the hill. 

! (1) Upon a. hill hy patron K) have a.n agn'einent 

i between himself A: the incumbent., for opening A: 

I working mines, dechii*ed void cancelled, A to 
I rest rain futui'e workings : -■ Held : the workings 
were not lawful, A t he proceeds ought Ki be laid out 
for the permanf'ut benefit of the living. A as if 
duly iiiithorised, Die workings w'oiild be beneficial 
to Die living, an itif(ijii‘y would be dirtfciiHl as to 
what sU'ps sliould be taken t.o obDiiri the eon* 
ciirrenee of all necessary paiiies, A liberty would be 
given to <‘onl.iniie Die workings in Die meantime, 
subject to account. — Holden r. Wkkkes (1860), 

J John. A IJ. 278 ; 30 L. .1. I'Ji. 35 ; 3 D. T. 437 ; 

6 Jur. N. H. 1288 ; 9 W. If. 94 ; 70 E. If. 752. 
Anfudntiitns : — As to M) Raid. Keel. MmiirH. v. Woaolioiiijo, 

1 1 81)5 i 1 1 !h .5.52. Ah to (3) Refd. Sow rby v. Fryer (IHOtt). 

L. It. 8 Kq. IIV. 

3715. Worked from adjacent pits-- Royal- 

ties taken by successive Incumbents.]— The coal 
under parts of the glebe of a virrarage liad, at 
different times since 1756, with the consimt of tho 
vicars for tlie time being, been gotten by tlie 
pei’sons working adjoining collieiies, A royalties 
iiad bei*n paid to the vicam for the time being, 
tile working being conducted fwjlely by under- 
ground passages turn the adjoining collieries 
without entenng on the surface of the glebe; ; — 
I/eld : no ]>re4turaptiou could be drawn from these 
facts tliat tliere iiail been any grant authorising 
the vicars to open mines. — BAU'ri.Ji'rr ?’. P111LLIF8 
(1859), 1 De (i. A J. 114 ; 45 E. It. 160, L. JJ. 
JnwA/ii iffim : Menid. Holdon v. (1860), ] John, ic 

H. 278 ; Krrcl. Moirim. r. WodfhoiiM*, ||Hy5J I Ch. .5.52. 

3716. Before Ecclesiastical Leasing Act, 

1642 (c. 108}.] -AfU:r the passin]^ of the re- 
straining statutes of Elizabeth, 13 Kliz.,c. 19, A 14 
Eliz., c. 11, the opening of mines in glebe lands, 

A tlie Jetting of rnim's by the incumbent, even 
with the r ons^mt of the. patron A ordin/iry, were 
illegal until the passing of the al>ove Act, which 
i'aabled the mines to be leased witli the consent 
of the Ecclesiastical Comrs. 
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Sect. 10. — Fees, dues and offerings: Svb-sed. 1, C. 
ifi? 1>. ; sub ^sects. 2 d? 3. Seats. 11 12.] 

Act, 1810 (c. 134), B. 10, authorising the assignment 
of a district to a chapel of ease or parochial chapel, 
tile Kcclcsiastical Ckimrs. were authorised to divide 
the chapclry into districts & to aasign a particular 
district to the ancient chapel. 

(2) The incumbent of a “ district parish *’ in 
which banns & marriages have been allowed by 
the Kcclesiastical Oomrs. or tiie incumbent of a 
“ n<sw parish,” has an exclusive riglit to publish 
tile banns^ &, celebrate the marriage of two persons 
resident in such “ district, parish,” or ” new 
ijarish,” retain the fees for the same. When a 
licencii to mairjr at a particular church is in proper 
fonn, the. minister of that church may perform 
tile marriage, & rolain the fee for the same. — 
Tucknkhh V. Ai^TiXANDER (18($3), 2 Drew. & 8m. 
014 ; 2 New Hep. 480 ; 32 D. J. Cb. 704 ; 8 L. T. 
H2l ; 0 Jur. N. 8. 1020 ; 11 W. It. 038 ; 02 N. It. 


Meotd. l^Ugorald v. Fitzpatrick 
(18(14), 12 Jl. 771 ; Stewart v. West Derby Hurial 
Heai-U 0880), lii ili. D. 314; lie 8t. Mary, Lsliiiffton, 
jiurlu Fcoh. KuIk r. Harlow (1801), Trlst. 140; Jix p. 
Jfrinektuaii (1806), 11 T. h. U. 387. 

3753. — -.J — The publication of the banns 

of marriag(» th<^ solemnisation of marriage are. 
” ecclesiastical purpoEu^s ” within the meaning of 
the New l^arishes Act, lHr>0 (e. 104), s. 14, 
where a district beconu^s vnthiii this sect, a separate 
& distinct parish for ec< lesiastical purposes, the 
incumbent of su(*.h parish has the exclusive right 
of [lerforming tin' oil ice of marriage in the e,us(* of 
persons resilient in his parish. A: of ii'ceiving the 
fees for siicli marriages. A:-, (utiisequenily, ilie 
ineuiiihent of the mother parish has no right to 
soJiMiinise such marriages in the church of the 
iiiotiier ]wirLsh or to ivceive the fees for the same. — 
h^lT!.i.KU V. Alford (1883), 10 14. D. 418; 52 

li. J. Q. il. 205 ; 48 L. T. 431 ; 47 J. P. 423 ; 31 
W. It. 522. 

yfanolo/iea - Mentd. It. r. Dlbdlii, 11910] P. 67. 


i>. liurUtl Fers, 


See, gnwrnlly, Uuuial, ^'ol. VII., pp. 535^538, 
543, 545, 540, Nos. 150-184, 224, 225, 245-255. 

In respect of burial in chancel.] — Sec No. 410, 
iwte. 


3754. Allowance in lieu of — Out of what fund 
payable — Construction of local Acts.]— SAUNntnia 
r. lloWBS (18,57), 20 D. T. O. 8. 108. 

^In^rt/ipn Reff A.-D. r. Loimro (1881). Tudor Law of 
lUiariticE & Mortmain. 4(.h ed.. p. 1041. 

Mortuaries or corse-presents.] —See Burial. Vol. 
yil,, pp. 53S, 530. 


SUR-SEiri\ 2. -OffKIUNUS. 

3766. Easter onerlngs— To whom payable— 
Admissibility of evidence’ —Of residuary trust for 
curates.]— 11ART1.EY r. Dey (1070), 1 Wood, 103. 

i — T '^i*^?*** P*y*We as of common 

right.] — Kastor (tfforinge are duo of common right. 
— I.AUltKNCEr..ToNKS(1724),Buiib. 173 ; 146 BTR. 
037. 

jinnotatioH .<^-4^004. Carthew r. Edwards (1749), Amb. 7*. 

8767. -- — - — KoEim>N v. Stili. (1725). 
Bunb. 198; 1 lUyn. 220 ; 2 W<KHi, 251; 145 
B. Iv. 04ti. 

3758. .] — Kaster otTcrings [are] due 


of common right. — Cabthew v, Edwards (1740), 
Amb. 72 ; 2 Gwill, 826 ; 27 E. R. 43. 

Annotation: — ^Ventd. Erskine v. Ruffle & Browsier (1760), 

3 Gwill. 901. 

3759 , ,] — Terriers produced either 

from tibe bishop’s registry or the parish chest, 
dating from 1727 to 1835, contained the following 
statement as a class of ” rights belonging to the 
parish church of B.,” viz. : ” Easter offeringH. 

Every communicant 2d. every cow 2d. every 
plough 2d. every foal Is. every hive of bees Id. 
every house 31d.” : — Held: (1) the terriers wert; 
admissible in proof of a customary right to the 
oblations therein mentioned ; (2) they were evi- 
demee of a custom such as excluded the common 
law claim, supposing it to exist, because they 
embraced items to which the common law right 
did not extend ; (3) each item was an independent 
charge, & therefore those following the first we^^^ 
payable by every parishioner, whether a com- 
municant or not ; (4) the custiom was not confined 
to houses which were ancient & in existence wlitui 
the terriers were mode, but attached as soon as 

i f hc house was built & occupied ; (5) the ti‘rin 
“ communicant ” might mean every person whom 
the Churcli in ancient times regarded as under an 
obligation U) communicate, but, in the absencci 
of evidence to show that it was used iu that sense, 
j it was cfinfined to those who actually communi- 
cated. 

(0) ('oncoasion that on tlie hearing of an appeal 
at the Quartt^r Sessions again-st an order of jusiic(‘. 
it is comiietent txj either i)arty to produce evidence 
in support of his case additional to that given 
bc'fore the,m. 

(7) Qu. : whether a payment of 2ci. per head 
for every member of a family of or above the age 
of sixt<eeii is due of (common right as an East»<*r 
olTering. — R. v. Hall U800), lu U. 1 Q. B. 032 ; 
7 B. A: 8. 042 ; 35 L. J. M. i\ 251 ; 30 J. P. 020 ; 
12 Jur. N. S. 802. 

3760. Payable by custom— Whether valid. | 

— A custom that every inhabitant of a parish of 
the age of 16, of wliatever religious sect, shall pay 
Ad. ytioi’ly as an Easter offering, is good. — F ullku 
V. Hay (1747), AVilles, 020 ; 125 E. R. 1350. 
Annotalions : — Mentd. Mills v. (’olcliostor (’orpn. (1807), 

L. IL 2 C. P. 470 ; I.awrciico v. Hitch (1808), L. U. 3 Q. H. 

621. 


3761. 


No. 3750, arUe. 

3762. 

No. 3750, ante. 

3763. 


Evidence of.] — R. v. Hall, 
Construction.] — R. v. Haij., 


Jurisdiction of spiritual court.] 

— Bows V. Jurat, No. 1243, ante. 

3764. Juiisdictlon of courts of sum- 

mary Jurisdiction.] — An Easter offering of Hid. 
from housekeepers W'as claimed by custom. A: 
summary proceedings under 7 & 8 W’^ill. 3, c. 0, 
8. 1, wore tAkon to enforce |)ayment : — Held : the 
justices, on the attorney for the party summonetl 
stating before them that the custom was hotid fide 
disputed (there being nothing to show that it was 
not so) ought imdcr sect. 8 of the above Act to 
have forborne to give any judgment in the matter ; 
& therefore an order made by them, after such 
announcement of the defence intended, was bad. — 
R. V. Kidd (1800), 16 L. T. 203 ; 31 J. P. 181. 
Amudaiiont Distd. R. «. Bandford (1874), SO L. T. 601. 
“ * “ Ankeraon t*. Webber (1868), 32 J. P. 613. 

Whether subject to income tax .] — See In- 


come Tax. 

8765. Church offertortes- 


-At communion service 


PART VIL SECT. 10, SUB-SECT. 2 . 

4 . CSsroS Offeriotiet — CvUeeHons in 


cSopri vHtkin parish or dislriti.}-^ ‘ a proprietary chapel, not having a 
The alma oolleoted, whether at the district aaaiimc^ to It belong as of 
oBertory or during divine aervice, in * right to the rector of the pariah in 
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— Disposal of.] — Marson v. Unhacc, No. 441i 
anie. 

3766o At extra legal services — Disposal ot.] 

— ^Marson v. Unhack, No. 441, anic. 

Colleotions in chapel within parish or 

district.] — See Nos. 438, 439, anfe. 

Collection for benefit of incumbent — 

Whether subject to income tax.] — See Income 
Xax. 

3767. Domlnlcals in lieu of tithe.] — U. v. Hand- 
I^'OUD, No. 3395, fifi/e. 

Customary offering In kind.]— No. 370S, 
poet. 


8uB-sEcn’. 3. — Cusi’OMARY Dues and Offerings. 

3768. Provision of refreshment for incumbent & 
churchwardens, etc. — Coming in procession in ; 
Rogation Week.] — Reynolds Case (1915), Mooiv, i 
K. li. 919 ; 72 E. R. 995. 

Customary Easter offerings.] -iSVc Nos. 1243, 
3759, 3790, 3794, mUc. 

Mortuaries or corse-presents.] - Nrr Rurial, \'o1. 
VIJ., pp. 538, 539. 


Sect. 11.-- PEW RENTS. 

3769. Applicable to incumbent’s stipend --Rights 
of incumbent.] — Under the Church Building Acts, 
1818 (c. 45), & 1819 (c. 134), is, the oi^er of the 
i'hiirch Building Comrs., assigning the pe-w rents 
to the district, & c'xpreasly clirocting tliem to be 
received by tlie churchwardc'ns, & tluit out of 
sucli rents the latt'Cr won' to pay tiie stipend of 
tiu* minister of the district church, the pew nmts 
(whhdi were payable Jialf-yearly in advance) wcjc!, 
in the firat instance, expressly made api>licabl(>. to 
the* payment ot such stipend, subject only to the 
payment, after certain deduction, of th(i salary 
of the clerk. The stipend was to commc‘nce at 
(liristnuis, A: to be piud quaiterly on (lach of the 
four usual quaiterly <lays of i)aymt‘nt ; & it was 
provided that the parish should not, in any case, 
be answerable to the minisbjr for any great (ir 
sum in each year tlian the lunount of Ukj rent of 
the pews wdiich should have been actually let 
during the year : -Held : (1 ) whenever tJie church- 
wardens should have rc^ceived pew’ n*ntH applicable 
to tile payment of the minister’s stipend, K the same 
liad become due, a spc^cial action upon the above 
AcU, or an action for money had A:- received, was 
maintainable by the minister against Uh^ churfsh- 
wardens recover the amount. But he was 
entitled only to recover sucli pew' remts as had 
been received in respect of quarters expirc^d, At 
for which the stijiend liad bt^come due. At not- 
tho^ rents which had been paid in lulvance, At for 
periods yet to come. At in respect of which no 
stipend had yet become payable ; (2) sect. 73 

of the 1818 Act, At sect. 29 of the 1819 Act, im- 
po6<^ upon the churchwardens the legal duty of 
paying over to the minister the pew rents applic- 
able to the stipend as soon as they were received ; 
but the minister was not entitled to recover from 
the present churchwardens the balance of pew 
rents received by, Ac in the hands of, the late 
churchwardens, & not paid over by them to the 
present churchwardens, but retained to mec^t 
certain sums alleged to be payable for expenses 
incurred in respect of the church. The ct. ex- 
pressly guarded themselves at the same time 


from being supposed to sanction the retention or 
application of the pew rents by tlie late church- 
wardens to any of those expenses which appeared 
to bo otherwise pi*ovided for by the above Acts. — 
Lloyd v, Buiuiup (1898), L. ll. 4 Exch. 63 ; 38 
L. ,T. Kx. 25 ; 19 L. T. 090. 

3770. Incumbent’s Interest In— Whether occupa- 
tion of land.] — Resp. W'as placed on tiio register of 
voters for a county in respect of ** Freehold Land 
Ac Pew' Rents, St. Mary^s Churcb,*| wldch was 
situate in a borough. He was minister of that 
cliurcb. At as such occupied the parsonage house 9c 
was entitled in respect of the liouse, to a vote for 
the borough. His stipend as ninistcr vsm “ the 
residue of pew ronts,*' aftor certain payments 
made thort‘out by the churchwardens ; — Held : 
upon a case which reserved only the question 
whither tiu^ pow ronts could notwithstanding the 
Repivsentation of the I’eople Act, 1832 (c. 45), 
8. 24, be B(?verod from the occupation of tlio house 
(which was part of the benellcc) so as to give a 
separate iiiialiflcation for the county, tliero was 
nothing in ihti above sect, to prevent them being 
BO severed. At consequently, r(*sp. was entitled to 
have his name rotained upon the county rogistor. — 
Bkswick V. Alkru (1872). 1^. R. 8 U. P. 295 ; 2 
Hop. At Colt. 39 ; 42 L. J. O. P. 29 ; 27 J^. T. 423 ; 
37 J. P. 151 ; md) nom, Berwick v. Ai.ker, 21 
W. li. 72. 

I ^nnof .'—Oonid. VickcrH r. Holwyii (IU0:i). 80 L. T. 

! 747 ; Wf»lfo V. Hurw'y County Couiioil, IUhivc r. Hauic, 

' [10051 1 K. D. 4:i0. Hentd. Nortii MaiicliOHtcr OvcrHiHU'H 

I V. Wlrwtanloy, 110()«] 1 K. 9. 8.15. 

8771. .) -Wolfe r. Surrey (Jounty 

OouNCiJj Olkrk, Reeve v. Same, No. 113, ante. 

Sec, now, lliqiresentatioii of the I’eople Act, 
1918 (c. 91). 

3772. Power to mortgage .] — Ue JjEVEsciN, 

Ex p. AunowsMiTJi, No. 2519, ante. 


Sect. 12. -PRIVATE BENEFACTIONS AND 
CHARITABLE GIFTS. 

3773. Augmentation of living -Whether claim- 
able by prescription —Annual stipend.) --JiiRCJi v. 
Wood (1998). 12 Mod. Jtep. 249 ; 2 Salk. 509; 
88 E. it. 1298. 

3774. Charge upon rectory impropriate — 

Remedy against impropriator— dc his assigns.] 

(1) The augmentation of a vicarage, by a yimrly 
payment of com At money out of the n'ctory, is a 
charge upon the rectory impropriiib;, into whose 
liands sriever it sliall come. (2) Wii<;re a vicar 
brings his bill for the arrears <if (;ertajn amiuol 
paym^-ntH, issuing out of an imiiwipriate roctory, 
he shall recover i^aiiist the impi*oiiriator, though 
a (.‘onsiderabiu time has claps<^d between the 
commencement of the arrears, A:* the impro- 
priator’s p(isses8iorj. But if, pending such a suit, 
a man purciliascw the rectory, with notice of the 
vicar’s claim, he shaii only be liable for the arrears 
wliich accrue after ho comes intii jHisscssion.— 
Cooke v. Hmkk (1745), 2 Bro. I'ari. Cas. 184 ; 1 
K. R. 875 ; sub nom. Smek v. Cook, 2 Wood, 425, 
H. L. 

AftnUatUm Ut (2) Md. A.-G. v. Saylor (180;j). 3 Now 

Itop. lUl. 

3776. Charged upon land -Part of land 

released from charge- Liability of residue.]— An 

augmentation had ijeen granted under 29 (Jar. 2, 
c. 8, “An Act for conilrming At perfietuating 
augmentations made by ecclesiastical persons U> 
small vicarages At curacies,” At charged upon land, 


which the chapel U situated, to be Hliall diiwt. Ac Uiut, tiotwItliHtandlng ; pownALl. r. HkWlTT (1802). 1.5 

disposed of as he Ac the churchw*ardcns I Napier’s Aet, 14 Ac 15 VIct. c. 72. — ■ Ir. Jiir. 353.— -Ifl. 
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Sect. 12. — l^vale hemfadiona a^id charUable gifts. 

Sects. 13 dBr 14 ; Su b-se ct. 1.] 

&> a portion of such land was held by deft, as tenant 
for life in possession, having been acquired by 
deft.’B predecessors under a contract, whereby 
they released the residue of the land from the 
burden of the charge, & indemnifted the owners 
against it. In an action to recover from deft, the 
whole amount of the arrears of the charge : — 
Held : deft, was liable for the whole amount, not- 
withstanding that the annual profits of his land 
fell short of the amount of the charge. — Peiitwke 
V. Townsend, [18901 2 Q. B. 129 ; 05 L. J. Q. B. 
059 ; 75 L. T. 104. 

AnruilaiUma : — Coxud. lie Herhaau lleiitH, Groonwich 

Charity (JomrH. r. Grcoii. I1890J 2 Ch. 811. Refd. Foley*H 

Charity TruHtwH v. Dudley Curpii., llUlOj 1 K. D. *117. 

3776. Construction of 29 Car. 2, c. 8 — 

Evidence.] — Construction upon 29 Car. 2, c. 8, 
for peiTietuating nugmemtations of poor vicarages. 

'riie question is whether this appears to be in- 
tended to be r(*s<?rved for tJie benelit of the vicar 
or curate, though not reserved to him, the Act 
intending to take in not only cases of express 
rttwii vation, but also of intent ; & liere that con- 
stant regular ])ayui(‘nt for so long a time is the 
strongesst evidence. [)OHsible that it was so inUnded 
(Jjn{D JJahdwicke, C.).-- Henson v . Youk (Dean 
A t CiiArrEK) (1718), 1 Ves. Sen. 91 ; 27 K. K. 911. 

3777. Curacy - Evidence of.] — Proof of a 

curacy augmented is inede by showing an oixler 
for the augnientation of t, C'nU*red in a book & 
signed ))y tlio governoi*s, aceording to Queen 
Anne’s Bounty Aet, 1711 (c. 10), s. 20; without 
going on to prove tliat tiu* money was afterwards 
laid out in land, A: allotted by deed under the 
corporal ioTi sexil of the CoYtTiioi-s of Quec*n Ann’s 
Bounty to be annt'xcd to the curacy, ^ that such 
deed was eiuydled witliin six monlJis afUT its 
ext^cution according to Qia'eii Anne’s Bounty Act, 
1714 (c. 10), H. 21, A:. tUiaritable Uses Act, 1735 
(c. 30).- Doe d. CitAJiAM r. Sc orr (1809), 11 East, 
178 ; 103 K. K. 1088. 

.tumifation Mentd. i»oo r. WilKhte (ISIS), 2 B. & Aid. 

7 1 a. 

Whether subject to Income tax.] Sec 

Income Tax. 

3778. Construction of trust - Payment subject to 
consent of trustees — Whether consent discre- 
tionary.] -TJh' tithes of an impropriate it*ctory 
wc*i*e c-onveyod by the impiopriator, on trust to 
pay the income to sucli oHhodox minister ns should 
iiHun limi* to time be placed A: sidtled in the per- 
petual curacy of the chuivli, with the ap])robation 
A: consent of tJie major part of the trustees ; A:, 
if any such sh(»uld be a))pointod without such 
appi*obntii>n A: consent, otlier trusts were* declui'ed 
or the income during his incumbency :-~Jlcld : tlie 
consent was wholly discretionary, might be 
withheld for an insutllcient ]*easoii, or none ; Ac, 
thei*e£ort', in a ciuw' wliere the trustees declintHl 
giving their consent unless the patixm of the cure 
& the proposKHl cimite would concur* in arrange- 
ments tor building a pnmmage, the ct. declined 
to interfeiv. A.-(i. i\ Moseey (1848), 2 I>e O. & 
8m. 308 ; Oipps’ Church (’as. 127 ; 17 L. J. (^h. 
440 ; 12 1.. T. O. S. 4 ; 12 Jiir. 889 ; 01 E. R, 178. 

3779. Gilt for benent of pfu*lsh church — 

Whether applicable to repair of ohancel.J — A 
trust had been cn^ated in 1705 for the Ixmelit of 
the parisli cliun*h of A. The parish church of A., 
by an Ord. in Council, in 1852, had betm dividtHl 
into two ecclesiastical distiicts. It was allcgeil 
that the chancel had been repaired by the rector, 
Ac not out of tlxe trust -fuiid.s. Senthle : tlie tinst- 
fuuds ought not to contribute to the ivpair of the 


chancel. — lie Noiith Winofieu) Chaiuty (1800), 
3 L. T. 237. 

8780. .] — He HAitT8Hiix Endowment, No. 

2764, ante. 

8781. Control of benefaction — By donor .] — He 
llARTSUiLL Endowment, No. 2754, utUb. 

Gift to incumbent for church repairs.] — See 

No. 443, ante. 

Gifts for religious purposes — Whether chari- 
table.] — See Charities, Vol. VIII., p. 247, No. 08, 
pp. 248 et seq. 

Gifts for support of clergy — Whether valid.] — Sec 

OiiAiiiTiKS, Vol. VIII., pp. 250, 200, Nos. 00, 100, 
216. 

Assurance of personal estate — For provision, etc., 
of buildings— Churches, chapels, parsonage houses, 
etc.] — See CxiAHiTiEs, Vol. VIII., pp. 274-278, 
Nos. 422-424, 429-432, 412, 445-447, 400, 407, 
470, 471, 473, 479, 480, 483, 485, 486. 

To ecclesiastical charity whose funds are 

liable to be laid oht in land.] — See Charities, Vol. 
VIII., p. 278, Nos. 490-197. 

Gift for endowment of future church -Whether 
valid.]— .S’cc Charities, Vol. VIII., p. 280, No. 521 . 

Exemptions from restrictions on assurances — 
To churches, etc.]— Charities, Vol. \'lll., 
j>p. 284 ci seq. 

Property held for benefit of parish - Whether 
charity within Charitable Trusts Act, 1853 (c. 137), 
s. 66.J — See Cievrities, Vol. VIII., p. 255, No. 100. 

Whether “ charity property ** within City 

of London Parochial Charities Act, 1883 (c. 36).] 
Sec Charities, Vol. VIll., pp. 255, 250, Nos. 107- 
170. 

Proceedings for transfer of funds to new church- 
wardens — Whether consent of Charity Commis- 
sioners necessary.]— Charities, Vol. VII 1., 
p. 391, No. 2173. 


Si:rr. 13. -FIRST FRUFTS AND TENTHS 
QUEEN ANNE’S BOUNTY. 

3782. First fruits — Nature of.] —First l^’m-rrs A 
Tenths’ C-ake (lOOS), 12 (5o. Rep. 45 ; 77 E. H. 
1326. 

3783. - Right of Crown to.]— First Fruits 
& Tenths' C’ase (lOOS), 12 (’o. Rep. 15 ; 77 E. R. 
1325. 

3784. Liability for - Void presentation fol- 

lowed by valid presentation.] -('uims’ (’ase (1028), 
IJtt. 139 ; 12 4 E. R. 170. 

3785. Tenths - - Nature of.] - I^Yrst Fruit's A: 
Tenths* Cask (1008), 12 Co. Rep. 45 ; 77 E. H. 
1325. 

3786. Right of Crown to.] — First Fruits 

& Tenths’ (\\se (1008), 12 (’o. Rep. 15 ; 77 E. R. 
1325. 

3787. Payment.] — Tenths on; to be paid 

at the parsonage, A a person authorised by the 
bishop must demand them, othem’ise the* oi*r- 
tificate is traversable. — R. r. Blauuher (1587), 
Cro. Eliz. 81 ; 78 E. R. 340. 

See, note, (^iieen Anne’s Bounty Act, 1703 (c. 20), 
Queen .:Vime*s Bounty Act, 1838 (c. 20), s. 3. 

8788. Composition for episcopal first fruits 6t 
tenths — Nature of liability for.] — (1) The Appor- 
tionment Act, 1870 (c. 35), apportions liabilities 
as well as rights. 

(2) The annual sums payable by a bishop in 
commutation of first fruits Ac tenths are periodical 
pa^-ments in the nature of income ” witl^ sect. 2 
of ’ the above Act, & therefore apportionabie 
l>et ween successive bishops intt*r se : but, though 
now collected A: admini^ored by the Governors 
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of Queen Anne's Bounty, they arc still in fact 
Crown debts enforceable by writ of extent, & 
therefore not appoilionablo against Mie thrown or 
the treasui-er of Queen Anne’s Bounty. — Kociies- 
TKR (Bp.) V. IjE Va^w [1900] 2 (fh. 510; 75 
J.. .1. Ch. 743 ; 05 L. T. 002 ; 22 T. 1.. B. 800. 

3789. Whether apportlonable— Between 

Crown & bishop.] — llociiESTEn (Bp.) i*. Le Fanp, 
No. 3788, ante. 

3790. Between bishop & successor.] - 

BoriiESTEii (Bp.) r. I.e Fanf, No. 3788, ante, 

3791. Queen Anne’s Bounty— Mortgage of glebe 
to governors— Recovery of money lent -In whose 
name action brought.] — Bu.ck r. llonosox. No. 
25tI0, ante, 

3792. Costs of governors -Petition for pay- 

ment of money out of court — Compulsory acquisi- 
tion of glebe.] — (1) railway ro. |was] ordered to 
pay the costs of a petition for tlie application of 
money paid into ct. in respect of gh*b«‘ land takt^i 
by the ro. in the erection of a pai^soimge-lioust* ; 
(2) the costs of the (ioveriiors of (iueen Anne’s 
Bounty, who hml been served with & app<‘aivd 
upon tin* petition, wein* dirc*ctcMl to be paid out 
of the fund in ct., A not bv th(» railway co. — /{e 
VVIIITFIKT.I) Incumuent (1891), 1 John, II. 910 ; 
25 ,1. P. 093 ; 7 .lur. N. S. 909 ; 70 K. It. 888 ; 
fiub noni. Kx p, Whitfield iNcuaiuENT, ,30 
J.I. J. (’h. 810 ; sub nom. lie 1.<»ni>om, I^jatiiam Hi, 
Dovkii By. Co., Whitfield Inc p.m dent's Case, 
5 iu T. 313 ; 9 W. B. 701. 

.tnnotutimin -Js to (1) Apld. He I.iithnipp’H ChHi-lly (l.sn«), 

I,. IL 1 E(|. 407. Cinifrallu, Mentd. He LaiulH CIiiunch Act, 

IN 4.1, A>/i. Dumnier (iSC.i), 0 New Hep. ;I20. 

3793. Money paid in under 

Church Building Acts.; Kx p, .M a do ate (Vipad), 
No. 3522, ante, 

— Augmentation of curacy.) See Nos. I7t>, 
3777, (lute. 

' — Gift of personal estate to — Fund laid out in 
land. —.sVc CiiAitniEs, Vol. VIII., p. 278, N<ih. 
I9U, 191. 


Se( /. M. CHURCH RATES. 

Si;ii-.sE(T. 1 . — In (Jenedal. 

NoTE.—ffy Compulsory (-hurrh Hates Abolition 
-'Ic/, 1808 (c. 109), compulsory ehurch rates were 
abolished except in the ease oj (1 ) rhureh rates applie- 
aide to secular purposes ; (2) rates for the repaymetit oJ 
money due ou July 31, 18<18, on the security of 
church rate^ ; (3) church rates levied for certain 

purposes under private or local Ads of Parliament, 

Rates applicable to secular purposes. Sve 

B.\tes a Batinij. 

Rates for the repayment of money due on 
se^rity of church rates.] — See Sub-wet. 2, post. 

Rates levied under private or local Acts of 
Parliament.] — See Hub-sect. 3, post. 

Duties of vestries — Transfer to parochial church 
councils.] — See, note^ Parochial C'hurch Councils 
(Powers) Measure, 1921 (No. 1), s. 4 (1) (i.). 

' •] — See^ generally^ Part JII., Sect. 7, sub- 

p<*ct. 4, ante. 

Powers, duties df liabilities of church trustees 
under Church Rales Abolition Act, 1868 (c. 809), 
s. 9 — Transfer to parochial church councils. ’ 

nmr. Parochial Church Councils (Powers) Measure, 
1921 (No. 1),8. 4 (1) (iii.). 

3794. Refusal to make — Jurisdiction of Spiritual 
Court.} -~l^c Spiritual Ct. may excommunicate 
the parishioners for not iwAlcinp r a church rate. — 
B1.AKK r. Newcomb (1699), 12 Mod. Bep. .327 ; 
Holt, K. B. 594 ; 88 E. R. 1350. 

:—BM, Veley r. Bnrdcr (1X41), I J Ad. & Kl. 


3795. Incidence of rate — As between districts — 
Customary apportionment — Whether valid.]— In 

prohibition, pltf. slalecl that M. was an ancient 
parish, having an old parish church & consisted of 
one vill called A. Hu thixHi other villa, & set forth a 
custom to make a general rato to I'oiinbui'so the 
cliurchwarth*ns their expenses ; At for the inhabi- 
tants of A. by a pari-ieufar li‘vy to raise two-thirds 
of such rat<»8. A: the inhabitants of the three other 
villa, hy a pariieiilar levy, the other one-third. 
That a rat^* was made by the iiarishionei's for 
reimbursing the sum of £19 laid out by defts. (the 
churchwardens) in ivpairing the chui'ch ; Ac the 
1 hiXH) vills weix* rated at the above ono-tbir<l ; — 
Held : the custom was w'(‘ll alleged Ac a reasonable 
one, for the w’ord “inhabitant” was to bo con- 
strued aceording to the siihjt^cl matter, & includod 
all sueh peim>ns, & those* only, as by law wore 
liable to the payment of ehiircli rates. 13ie custom 
might bo or might havts been a ifasonable one, Ac 
though the mison assigned by pltf., viz. tliat 
A. had 11101*0 inhabitants, was not. siillleient, it 
sliould not tliei*efoi*e bei overturned.— Burton i>. 
WiLEDAY (1737), Andr. 32 ; 95 E. B. 284. 

3796. Inspection of parish books by parishioners 
— Mandamus.] — Anon. (1814), No. 1058, ante, 

3797. Comparisons of church rate with 

poor rate.] -B anson Ac Knoit r, (Umpkin, No. 
443, ante. 

3798. Basis of assessment Whether poor rate.] 

— (1 ) ’Diough a church rate is oftc*n imule ac^cord- 
ing to the assessment for th(? poors rate it ac(piiit*H 
no validity from that ciwumst^inccs Ac the poors 
rat(i may lie void Ac yet the church rate good. A 
cliundi raU; doc's not n^ijuiri*. to lie upon the full 
rateable value*, it merely requirt's to be just He 
(*qual. ^'et th(; nequiescemee of a parish in the 
poors rate is presumptive evidence that a chureh 
rate mad<; ujion the siLine basis is just Ht, equal. 
'J’he Huhstaiitial inequality w'hieh will render a 
<*hurch rat<^ invalid may he lutlier t he omission of 
profieriy that ouglit to b(» rated (H* the* under- 
rating some H: tin; overrating otJn*i*H. 

(2) A chun*h rate; dilTei-s from the poors rate in 
tlirec things : it nf;erl not> he iiprin the net annual 
value jr just Hi^ ecjual ; it eannot he compoundiMl 
for; A:> the landlords of small tenements cannot be 
rat^'d for pari thereof in li(;u of the occupit*i*H. 

(3) 33je eliiirchwardens in making a church 
rate ne(*d not follow the pool’s rate. Hi should not 
dfi H<» unless satiHlie<l it. is just. Hi <‘(|iial ; Ac to makit 
it a rneiH* copy of the poors rai<;, may make the 
rat<*s hmJ. A'lTENiioRDi iiii r. Kemp (1861), 14 • 
M<m). W C. C. .351 ; 5 L. T. 67; 25 J. F. 627; 

7 Jur N. S. 665; 9 W. H. 771 ; 15 E. B. 338, 

J*. (!. 

AnmtfxUinii : -(Jnu-rfillu, Mcntd. Uk'liunlH v. HIrley (IHCJ), 2 
Moo. P. t*. U. .N. .H. {)«. 

3799. - .j In making a church rate, the 

parishioners are not bound to lidojit the valuation 
mode by an assessment ctommittee, under the 
Cnion Ass«*8sment (’omtnitb;e Act, 1862 (c. 103). 
Wiiere a ohur<;h rate was maile ui>on the basis of 
an olrl valuation originiilly made for the purpoMOH 
of prH>r r&Ui Hi in accordance with Faroclaal 
Assessments Act, 1836 (c. 96), Ac which liad been 
since froja time tf» tim<; competed, He ajcUai upon, 

Ac ac’qiiiewed in for a great number of years, the 
ct. rr;fus4>d to disturb the rale, merely on the ground 
tliat a new valuation made under the 1862 Act 
diftered from the old one. — Barnes v. Grant 
(1866), L. K. 1 A. Ac E. 37 ; 35 L. J. Eccl. 9 ; 13 
E. T. 68<1 ; 30 J. I». 277 ; 12 Jur. N. 8. 168. 

8800. Validity of rate- -Onus of proof,] -Faulk- 
ner r. Humfiiey (1840), 4 J. P. 478, 4d3. 

Jnrujtatifm ConMd H r. RIdwril (1845), 10 J. P. 204. 
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Sect . 14 . — Church raiea: Sub^aecta, 1 2, A.] 

8801. Objections to.] — A chapel rate was 

laid on the landholders of the chapelry only, 
exclusively of the holders & occupiers of mills 
& houses : — Held : an occupier of land within the 
chapelry, who did not object to tlic rate before 
the justices when summoned for non-payment, 
could not (luestion its validity in an action of 
replevin, after distress on his (;oods under the 
justices’ warrant. A chapel rate, duly made, but 
objected te from extrinsic circumstances, can 
only be questioned in the ecclesiastical ct. An 
<»rder of justices for payment of chapel rate need 
not state that the proceedings were? taken “ on 
oath.” 

I will only add one observation, with regard to 
the words ” duly made,” A rate is duly made if 
made in such a manner that the magistrates are 
bound to act (U 0 T 4 PE, B.). — Ramhbottom v. 
Duckwoiith (1847), 1 Exch. 500 ; 10 L. J. M. 0. 
74 ; 10 E. T. O. S. 100. 

3802. Grounds for revision — Persons liable omit- 
ted to be assessed.] — Hanson &; Knott v. Gahpkin, 
No. 440, ante, 

8803. Whether that rate bttsed on super- 

seded poor rate assessment.] — Baunes 17. Grant, 
No. 0790, ant*i. 

3804<. Recovery — Jurisdiction of Ecclesiastical 
Court.] -ItKJKErrH r. Bodeniiam, No. 1000, ante. 

3805. .] — Tf 1 . churcii-rate under £10 

b(? disput(*d in the Kcclesijistical (^t., it is not 
necessary to plead that the paity liod been 
summoned before the magistrates. —W hite 
.Iackbon i\ Bicaut) (1840), 2 Giirt. 4H0 ; 4 J. 1>. 
001; 103E. U. 4S1. 

JnnotfUiona Re!d. llamHbottcm r. Duckworth (1S47), 

1 Kxch. /'lOO; R. r. llymm (1848), 12 U. I). .^21 ; U. r. 

ctrook. etc. liaiioaMlitro JJ. (18fi7), 21 ,1. 1*. 027 ; AMtA>rJt)y 

fi. AdutiiH (1871). \u U. :< A. K. .‘{ftl. 

3806. .] -lie Baines, No. 11.5.5, ante. 

3807. — - .] A prohibition will go to the 

iHfclesiaHtical cl. in a suit to enforce the payment 
of a sum under £10, due upon a church rak^, where 
neither the validity thereof nor the? liability of the 
])arty k> pay it is disputed. 

A declaration in prohibition sulllcieiitly discloses 
that they a^(^ not disputed, which alleges tliat 
<lt?ft. appeared in th<‘. ecclosiastical ct. under protest 
against the jurisdiction, At afkrwards proteskd 
against it, on the ground that; the amount to be 
rocx>veit‘d was under £10, & that the validity had 
not bet'll disputed by pltf., as after such a prti- 
coeding in the ecch'shLstic^U ct. he would be unable 
to t'.oiikst the jurisdiction of the justices, by 
denying the validity tif the rate or his liability 
to pay it. - Rich ARDS i». Dyke (1842), 3 Q. B. 250 ; 
2 Gal* Ac Dav. 403 ; 11 B. J. ( 4 . B. 27*5 ; 0 Jur. 
1035; 114 K. H. *505. 

Annotation ; — Retd. R. t>. Colliug (1852), 17 Q. B. 816. 

8808. Jurisdiction of magistrates — Bond 

fide objection to validity of rate.]— If upon an 
application to justices for a warrant to levy Uie 
amount of a churtdi rate, deft, makes it appear that 
he bond fide disputes the validity of the rate, 
though he does not in express terms object to 
their Jurisdiction, the justices ought to forWr to 
give Judgment.— U, r. Leicester JJ. & Compton 
(1800), 29 L. J. M. C. 203 ; 8 W. R. 503 ; sub nom. 
R. V. Lkicestersuire JJ., Ex p. Compton, 2 
L. T. 436 ; 24 J. 1\ 391. 

AnmdaHan : — IHstd. R. v. Kuox (1863), SS L. J. M. C. 857. 

8809, — — — — By Quaker.] — It is a 

fceneral rule that tli© summary juriirai^tion of 
justices of the peace gives way when a matter of 
title comes bond fide into question before them. 
Henoo when under 7 At 8 Will. 3, c. 34, s. 4, a 


Quaker is summoned before justices for non-pay- 
ment of church rates if he bond fide disputes the 
title to enforce the rate, their jurisdiction ceases 
& the ecclesiastical ct. is the proper tribunal 1<> 
decide the matter. 6 & 6 Will 4, c. 74, seems to 
intend to confine the summary jurisdiction of 
justices over church rates to cases where tith' 
is not in question. — ^Backhouse v. Bishopwbar- 
mouth (Churchwardens) (I860), 9 0. B. N. S. 
316 ; 30 L. J. M. C. 118 ; 3 L. T. 026 ; 25 J. P. 
70 ; 7 Jur. N. S. 338 ; 9 W. R. 162 ; 142 E. B. 
123. 

Annotation : — ^Refd. Pease v. Chaytor (1861), 1 B. A: S. 058. 

3810. .] — ^Where a Quaker, 

on refusal to pay a church-rate under £50, is sum- 
moned before magistrates, Ac there takes bond fide 
objections to the legality of the rate, the juris- 
diction of the magistrate ceases, & that of the 
Ecclesiastical Ct. attaches.— Bishopswbarmoutu 
(Churchwardens) v. Backhouse (1862), 7 L. T. 
438 ; 27 J. P. 167. 

3811. Whether objection bond 

fide.] — R. 17. Cinque Ports JJ. (1862), 1 New R<*p. 
105 ; 20 J. P. Jo, 757. 

See, also. No. 3828, post. 

3812. Whether prohibition lies — Rate un- 

equal.] — No pi*ohibition will be granted to a suit 
for churclj rates because they are unequal. — 
Anon. (1677), 1 Freein. K. B. 289 ; 1 Vent. 308 ; 
S9 E. B. 209, 

3813. Where case before court having 

Jurisdiction.] — Jii a suit by C. At II., churchwardens, 
against E, for non-payment of church-rak, a libel, 
answiT, At reply were put in & certain articles w^er** 
uxhibik'd by th(' churchwardens with. At in supprirt 
of the reply. The articles were rejeckd in the 
(\)nsistory (Jt., but on appeal to the Arches (^., 
they were admitted. F. then appealed to the 
Privy Council A: his ai)p('al was refcmHi to the 
Judicial C’ommitk'e. While the appeal was de- 
pending but bi'fore any proceedings had hetMi 
kiken iu that rt., F. movc»d for a prohibition on 
the ground that the rate was bad. At appeared to 
be HO fn^in facts slated on the pleadings : — HeUl : 
a prohibition could not be grant<ed on this grouii<l. 
the cau8(' being beh)re a ct. the jurisdiction of 
which was not denied, no erroneous proceedings 
having been taken there, At this ct. refusing k) 
presume that the Judicial Committee would a<d 
incorrectly. — I ^hesterton v. Fauiar (18:f8), 7 
Ad. A: Kl. 713 ; 7 L. J. Q. B. (J6 ; 112 E. K. 638 ; 
stib nom. B. r. Privy CotTNCiL .Iudiciat. Com- 
MiTl'EE, 3 Nev. At P. K. B. 15 ; 2 Jur. .394 ; sub 
nom, R. V. Chesterton, 1 Will. Woll. A: JI. 19; 
2 J. P. 21. 

Annoiaiiono .-—Md. U. r. Poolo Ck>rpii. (1838), 2 J. 1». HI ; 

Jones V. Johnson (185U), 5 Exch. 862 ; Wadsworth v. 

Spain (Queen) (1851). 17 Q. B. 171. 

3814. After death of parishioner.] — Tlie 

repair of the parish church is a j^rsonal obligation* 
At church rate is a personal claim upon the party 
assessed. Semble : an exor. Ls not liable in any 
shape whatever for a church rate due from his 
testator ; At if he is liable, if it is a debt, such debt 
cannot l)e recovered in these cts. ; if it be a debt, 
it is recoverable in another ct. — ^Williams r. 
George At Nunn (1843), 3 Curt. 343 ; 2 Notes of 
Cases. 85 ; 7 Jur. 241 ; 163 E. R. 751. 

3815. Practiee & procedure In eeclesiastleai 

court — Letters of request — Form.] — Rippin r. 
Bastin, No. 1092, ante. 

8816. Pleading.] — In a suit for sub- 

traction of a church rate, made in virtue of the 
Church Building Acts, 1818 (c. 45), A 1819 (c. 1^), 
the libel ought to show upon the face of it that the 
conations required by the Acts have been com- 
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plied with. — ft Fcller v. Hakwood (1837), 
1 Curt. 648 ; 1 J. P. 371 ; 163 E, B. 227. 

.4nnoiatwna Williams r. Qoorgo (1843)» 2 Notes oC 

Oases. 85. Men^ Hawins & Viout v. IVllatt (1839), 
2 CTurt. 473. 

3817. Costs of proceedings —Liability for.] 

— VVlierc a party hati btH»n sued for subtraction 
of church-rates, for less than £5, ^ has been csom- 
mitted to prison for contempt of ct., & has made 
various unsuccessful efforts to set aside the pro- 
ceedings against him in a ct. of common law, 
whereby gn^at costs have boon incurred in opposing 
tiie same, he is nevertholess ontitbul to his dis- 
charge under 3 & 4 Viet., c. JKi, on payment only of 
tile taxed costs incurn*d in llie (*ccle.siiistical ct. 
alone, & of the amount of church-ral^ originally 
sued for. — BaKRR, Jei»p Mos.m v. Thohogood 
(1840), 2 Cult. 032 ; 4 J. 1\ 770 ; 103 M It. 532. 
AnnotfUion Apprvd. Ex p. Cox (1887), 20 Q. H. 1). 1. 

3818. Delay by parish In en- 

forcing payment.] — A parisii permitting a long 
accumulation of arrears of church rates & then 
suing, for such neglect be left to payment of 
its own costs. - llixiUNT v. Fifp: (1845), 5 L. T. O. S. 
154. 

3819. By distress -Form of warrant.] A 

warrant of disti’ess for ciiurcli raU;, which does not 
specify the time at whicii the distress is to be H<»ld, 
is liad, A the i*esciie t*f a distn'ss taken under such 
a warrant is no offence. — It. r. Williams (1850), 

2 Car. & Kir. 1001 ; 1 Don. 520 ; T. M. 235 ; 
t New Scss. Cas. 137; 10 T,. J. M. C. 120; 14 
L, T. O. S. 552; 14 J. D. 75; 14 Jur. 115; 4 
Cox, c, c. 87. a c. n. 

Amudation Refd. JonoH V. Jolinsnii (1850), 5 lOxcli. 802. ! 

3820. Application.] — R and & OiirMWADR r. 

C RISEN Ac (IREEN, No. 005, ante. 


Srn-.sE(’T. 2 .— For Repay mic.nt <»f (UiAiwiEs 

SKCrilED ON ItATES. 

A, In (/encral, 

3821. Security by way of annuity charged on 
rates — Whether valid— Construction of statutes.] - 

An Act of Parliamc*ni wxis pfuss(*<l in 1810 for ilie 
]nirpo.se of raising £5,000 for lh<! repair of onii f»f 
the parish churcdies in Ix>ndon. Tlic Ae.t appointexl 
certain persons to l>e trustet^s, As gavx* ihern ib »3 
l>ower of levying rates A authorised tinjin to niLsc 
Uie money r(*quircd by the grant ing of life xin- 
nuities, by way of simjilo annuity, or for the lives 
of two pei'sons or the survivor, wit li tliis restriction, 
that no annuity should ha granted for any single 
life at a liigher rate than £8 3.v. per cent., when the* 
life of the annuitant should Im 3 under 35 years. 
In 1817, in consideration of £2,500 paid by A. tlic? 
trustees granted an annuity of £225 to A. A R. 
& the survivor. B. was then 33 yx.'ars of age. : 
Another Act was passc^d in 1819, which recittsl 
that the trustees luwl rahwid £5,000 A granted ; 
amiuities to the extent of £297, which incluued the 
above-mentioned sum of £2,500 A the annuity of 
£225, A enacted that the annuities already granted 
^"O'dd be paid in the first place out of tlie rates. . 
liie annuity was paid up to 1848, when the trustees 
resisted further pa 3 mient, on the ground that the ! 
grant been void under the Act of 1810; — j 
fleid : if the grant had been void under the Act 
of 1816, the defect was cured by the Act of 1819. i 
SeinbU : the restriction contained in the Act of ‘ 
1816 was directory A not prohibitory. — D elarue 
V. CiWBcu (1851), 20 L. J. CTi. 183 ; 17 L. T. O. 8. 
102 ; 16 Jur. 455, 


3822. Validity of rate — Whole sum borrowed 
exceeding borrowing powers.] — Trustees, under a 
local Act of l^ai'liameut, were authorised to borrow 
by amiuity, or at common interest, a sum not 
exceeding 1^0,000, for tlwj purpose of building a 
chapel, A for other pur]H>sos in tlie Act mentioned, 
A the moneys so liorrowed A the interest tliereof 
wore to bii made payable out of the burial fees, 
A out of tlu3 rates A assessmouts to bo made in 
pursuance of the Act. The trustees in fact bor- 
rowed a sum of £32,030, A made a rate to pay the 
interost of that sum i - Hcld : on demurrt^r, in an 
action of n^ph^vin by an inhabitant, ui>on whom an 

i aliquot piniportion of the rate was levied, the 
t rustees liad exceeded tlieir power, A the rate was 
bxul in ioto, although tlie defect did not appear on 
the facti of it. — Riimiter v, ILuoheh (1824), 2 
B. A (). 499 ; 3 Dow. A Ry. K. B. 788 ; 2 L. J. 
O. 8. K. B. 01, 119 ; 107 13. It , 409. 

AHfudatUm Mentd. A.-G. v. Do Wlnion, [1000] 2 Ch. 100. 

3823. Signature by trustees.] —Under a 

! lf>eal Act of Faniameni, seven or more trustees 

were empoweitHl to raise a sum of £7,000 A to 
make (;liuroh rates for paying the principal A 
interest. No act of tli(3 trustees was to be deemed 
valid, un1(>Hs doiKJ at sonu; meeting of the trustees, 
to be h(0d under the Act. A mundamwt te levy 
A collect rates miule by the triistoos, was granted 
against Uie churcliwardeiis. 1 smui*h of ftw.t wen^ 
raised uiion their inturn, A it ap]>ean*d, lliat iiotuj 
of the rates wert3 signed at any nu'ctiiig by all 
tlie Htiven trusU'cs, but all of them signed subse- 
ciuontly by some trustxiiis, A also, tliat all the 
seven trustcios signing the mU\s, were in no cohu 
parties prosent lit the meeting when the rati's 
were ma<le : — Held: tht» rate's wero batl. -- 
R. V , Rodmall (1838), 2 .1. F. 182. 

3824. Rate levied insufficient Power to make 
further rate — By leave of court.] liy 14 (leo. 3, 
c. 12, A 53 (leo. 3, c. 80, i.ruHt<ees W(«re. (nnnoweiHMl 

^ to borrow two sums fif £0,000, A £'1,00(), to be 
j apjilied respe.cUvely in n^biiilding tlie piirisli 
I chijr(;li of U. A in erecting a itliapel of east) in the 
same pxu'ish. They wce*e xilso empowered by the 
latter Act to raise £2,000 for tln5 r(q>airs of the 
chapel. l*ower was given to levy rat<*s in the sxiid 
' parish for the pjiyment of tie* principal A intx^iM^st. 
'Pile t.rustxjes had continued t/x» levy rate.s since the* 
p.'issing of the Jibovt; Acte. £2,000 htwl liexiii applied 
in repairing the chapi*! of eas«), hut such sum had 
: not been raiscsl under the specuil ]K>werH for the 
purpose ill the Act. contained. An information 
< wa.t liU*d against the trustceh charging that they 
hiul airoudy levied HuOicient to pay off tlio moneys 
bcjrrowed, A interf*Ht then:on ; that the applicfition 
of the £2,01)0 part thereof in the rcqjaiiv of the 
ciiapxd of ease, was a breach of trust, A that such 
payment ought not to l>e allowed A that the power 
to raise such sum was at end. 7'he information 
jirayed an ai:count accordingly, A that the trustecM 
might be rctstraiiied from levying additional rates. 

It wxwi deciv^ed that ilio power to raise tlie £2,000 
was at end, A ought not to Ije exercised. It 
appe.arirtg by affidavit that a ]iortion of the sums 
borrowed, with interitst, was still due, it wna 
further decreed that the rates aln^ady levied 
but not collected be grit in, A tliat if such rates 
should not be sufficient, either party te bo at liberty 
to apply in cliamlierb i/i levy such furtiier rates as 
occasion might require. — A.-G. v. Thornton 
(1856), 20 ,1, P. 803. 

8825. Incidence of rate — Whether on tUbee — 
Power to charge on tenements and hereditaments.] 

— U. 17, Barker, No. 3359, anie. 

3826* Auditing accounts — Provision In local Ae( 
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Seel. 14. — Church rales: Stib-aeci. 3, A,, ds C, 
Sect, 16; Sub-sect, 1, A.] 

69; 2 j! P" 359 ; 2 .Tup. 132, 5(55; 112 E. R. 
718. 

AnmMion : — ^Rcld. It. v. West lUdlnff o£ Yurkslilro JJ., ' 

Crich t». Bhtilliold (1844), 1 Now Boss. Caa. 98. 

8838. Assessment — Full annual rent or; 
value.”] — By a local Act, the churchwardens of a 
parish were required to make a rate “ on the full | 
annual rent or value ** of all houses rateable to the ' 
i*oliof of the poor ; — Held : “ full annual rent or 
value ” meant full net annual value, & the rate 
could not be made on the gross estimated rental. — 
JtOHK V. Watson, 11894] 2 Q. B. 90 : (53 L. J. M. C. 
108 ; 70 L. T. 90(5 ; 58 J. P. 580 ; 42 W. R. 523 ; 
10 T. \u R. 404 ; 38 Sol. Jo. 380 ; 10 R. 2.55, D. C. 

H. Whether Enforceable under Compulsory Church 
Hates Abolition Art, 1808, s, 5. 

8889. Church rate — Whether confined to rate for 
ecclesiastical purpose5.]>-By a hwial Act, it was 
provided that the chur(‘.hward<ins of the parish 
should i)ny to tlie recU>r for the time being Ji fixed 
annual sum in lieu of all tithes, or jiayments in 
lieu of tithes, to wliicli tlie riictor was entitled 
within the miriHli. Si^ct. 7 abolished such tithes He 
payiiKUits in lituj f»f tithes ; A. wict. 1 4 r<*quirc^d 
the churchwfirdens A. inhabitants in <»aeh year to 
make A sign a sullleicuit nsst'sHimuit, h) Im» calhsi 
“ the church rate,” upon tl occupuu's of lands & 
l^mi'inentH within the tiarisn for niising the said 
annual sum A, such lurtlier sum *is sliould be 
necessary for repairing At kecqiing in repair the 
palish chureli A churchyard, A: for the payment of 
all nceesHiiry At pmper s;ilarj('s A:- disbumemenls 
rtilative to the parish church At chiiirhyanl, A:- t he 
exists of colh^cting t-ho riiU\ 

By ( Vtnipiilsory (7iurch Rate Abolition Act, 
1808 (c. 109), s. 1, no proceedings sliall be taken to 
enforce payment of any cburcii rate made in any 
parisli or place. By H<»ct. 2, wluuv under a general 
or local Act a rate may be made At levied partly 
for c'celesiastical At y»arily for otJier ])ury)ORes, such 
rail* sliall be rnadis levied, At ajiplied for such last 
mentioned purjiost^s only. By sect. 6, “ This Act 
shall not ulTect any <*naettnerit> in any private or 
local Act of Parliament under the authority of 
which eh 01*011 rat<*s inay be made or levied in lieu 
of, or in consideration of the* extinguishment or of 
lilt* apptxipriation to any other pur|K>sc* of, any 
tidies customary payments, or other jiropeHy 
or c harge upon property, which tithes, payments, 
pm)H*rty or cliargt', pn»viously to the pnasing of 
such Act , had lH»en appropriated by law' to 
eeclesiaat ical ymrposes aa defined by this Act, or 
in f*onsideration of the abolition of tithes in any 
plmxs or upon any contnu't made, or for good or 
valuable consideration given, &. every such enact- 
ment. shall continue in foire in t he saine manner as 
If this Act had not pasfied.** By sect. 10, “ In this 
Act * eccU^osticnl purposes * shall mean the 
building, rebuilding, enlargement. A: repair of any 
churcli or cliapel. A: any pur|)oso to which by 
common or ecclesiastical law a church rate is 
applicable, or any of such purposes, & * church 
rabe * sluUl nieau any rate for ecclesiastical 
purposea as herelnlK*foiv dellned ; —Held .• (1 ) the 

church rate ” sp^lfu'il in st'ct. 5 of the Act of 
1868 was not liuutod to a church rate for ecclesi- 
astical purposes as defined in sect. 10, but meant 
the ch\^i rate os made or levied under the local 
Act; (2) the church rate under the local Act, 
which wras a church rate not only for ecclesiastical 
pur|K>ses but also for other purposes, namely, the 
rector’a stipend, was authoriscMl to be made A& 


levied in consideration of the abolition of 
tithes ” ; (3) the whole rate was preserved from 
abolition by sect. 5, & not merely that part of it 
which was applicable to payment of the rector’s 
stipend. — ^London County Counctl v, Sr. 
Botolph, Bisiiopbgate (Churcuwabdens), [1914] 
2 K. B. 000 ; 83 L. J. K. B. 953 ; 110 L. T. 737 ; 
78 J. 1>. 101 ; 12 L. G. R. 108, C. A. 

884f 0. In lieu or in consideration of the extin- 
guishment or abolition of tithes — Exemption from 
tithes — Authority to raise rate — Divided parish.]— 
By a local Act, the hamlet of P. was taken from the 
l>arish of S. & formed into a separate parish, wiili 
a separate church & incumbent, At by sect. 12 the 
inhabitants of the parish of P. were discharged 
exempt fi*om the payment of small tithes, & the 
rector ceased to liavc the cure of souls over the 
new parish. By scict. 01 of the local Act it was 
rovided that for the purposes of the Act it should 
e lawful for the vestry to make a rate upon tlie 
occupiers of all lands, houses . . . tenements, Ac; 
; her<^dltaments witliin the parish. There was also 
a clause in ilie Act by which tlie rate was to be 
' applicable to other purposes besides the payment 
of the incumbent, namely, purposes connected 
; with the ixipair of the church Ac the celebration of 
i divine service. 

By sect. 2 of (’ompulsory Churcli Rates Abolition 
Act, 18(18 (c. 109), “ Where in pursuance of any 
, general c*r local Act any rat<^ may be mad<^ ic 
; levit‘d whicli is a]>plicable partly to ecclesiastical 
' Ac partly to other purposes, such rate shall be 
! levied A applied to hikjIi last mentioned purposes, 
Ac so far as Ls applieahlt^ shall Ixi deomiHl a separate 
A- not- a (diiiix^i riiU\ Ac shall not be afCc‘ctod by the 
Act,” A: by sect. 5, “ This Act shall not affect any 
enactment in any privalo or local Act of l^arlia- 
moiit. under the authority of which church ratcis 
m.ay be maile or levied in lieu of, or in eousidera- 
tioii of the extiiiguisliment, or (lie appiopriation 
to any other puiiioses of any tithes . . . whicli 
im?viouKly to the passing of (he Act had been 
appropriated (o (H'cJesiastieal purposes ... or 
in coiusidcraiioii of (he abolKion <^f tithes in any 
place or upon any contract made or for good or 
valuable consideraii<3n giv<*n.” 

The ves(ry of 1*. made a rate which they applied 
(o oigh(een different purposes, of which four wei*e 
noii-ecclesiasiical, Ac fourlAjen w'ere ecclesiastical 
purpo8<*s wilhin the meaning of Compulsory 
Chuivh Bale's Abolilion Ac(, 18(18 (c. 109), s. 10 : — 
Held: (1) the rate w'as not made in lieu or in 
consideration of the extinguishment or abolition 
of tithes within the lueaiiitig of sect. .5 of the 
C’ompulsory ('hurch Abolition Act, 18(58 (c;. 109), 
A therefore it come within sect. 2 ; (2) tlie ratii 
might be tn^ated as a valid rate, only as a scqiarate 
rate & not a church rate, A it was consequently 
good for non-ecclesiastical purposes, but biul for 
ecclesiastical purposes, At could not be enforced 
ill respect of the latter. — Watson v. Ali. Saints, 
Poplar Vestry (1882), 40 L. T. 201 ; 40 J. V, 
454, L). C. 

Annaiationa : — Aa to (1) Diltd. Bell r. Basdott (1882), 47 

L. T. 19 ; L. C. C. v. St. Botolph. Bidbopdgate, [1914J 

9 K. B. 660. 

8841. In lieu of small tithes.] — 

By a local Act in M. certain small tithes had been 
atolished, in lieu thohxif the churchwardens 
were directed to make a composition rate on 
property in the parish to pay the rector’s stipend, 
^ any deficiency in the church rates : — Held : this 
was a rate levi<^ in lieu of the extinguishment of 
small tiihos Ab other payments, A: as such was saved 
by Church Rate Abolition Act, 1808 (c. 109), s. 5, 
fi^m abolition, though partly appropriable to 
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ecclesiastical purposes. — St. Matthbw. Bethnal 
Qbeen Vestry r. Perkins (1885), 53 L. T. 634 ; 

1 T. L. B. 621, H. I.. 

L. C. C. r. St, Botolph, HiKhopsKate, 

|]iri4J 2 K, I), 660, 

3842. Contract for good consideration — Endow- 
ment raised by mutual amement of parishioners.] 

-~ By a private Act, reciting that the Karl of B. 
had erected the chui'ch i*ectory hous(% of St. P., 
Aj cliarged his property with the perpetual pay- 
ment of £100 a year to the rector, it wan enactod 
that St, P. be a pimsh, ^ that the yearly kuiii 
of £250 bo charged upon the houst^K of the inhabi- 
tants of the parbh, except B. lIouHe. for the 
support At benelit of the rector, curate, clerk. At. 
sextons of the parisii, A: that the said sum be 
collected by a rat-e made by the churchwardens. | 
By a local Act, rtjciting that it was expedient' 
that tlu^ said sum of £250 should be incnuised, it 
was enact<Ml that the yearly sum of £520, in lieu 
of £250, Ix' charged upon all the houses in the 
parish, not excepting B. House, A tlu* ronteharge 
upon the Duke of Jl.’s pix»pei*tv be incivased to 
£180 a year. On action brougfit to ivcover t-he 
amount of a rat(5 made under the alxivi^ st-atut.(‘s 
against an inhabitant of the parish : —/fr/d ; 
although, ^ being nuuh^ partly for (ecclesiastical 
pur[>os(*H, it was a church ratci within (V>mpulsory 
Church Bate Abolition AvX, ISOS (c. 100), s. 1, 
yet it. was enforceable by virtue of S(‘ct. 5 of th(.' 
same Act as being on a contract made for goo(l 
consideration b(*tween the Duke of H. A the 
pariah iomu-s of St. J*.— Bell v. Basset (1882), 52 
D. J. Q, B. 22 ; 47 L. T. 10, 

; -Diild. II. r. St. Marylcbcino Vt^try 

iw X. jj. 1C. riiiss. 

3843. How ascertained.;' -The “ contract. 

made ” or good consideration given mciitioiu'd in 
sect. 5 of ('oinpiilsory Dhiirch Bate Abolition Act, 
1808 (c. 100), must be found in (»r gatheri*d fr<»ni 
the local A(;t.--'B. ?>. St. Mahylehone Vestry, 
(18051 1 Q. B. 771 ; 61 D. .1. Q. B. 622 ; 72 D. T. 
II; IIT. L. B. 12U; 14 B. 172, C. A. 

3844. Effect of non-residence of rector.) A 
rate was maile under a local Act for tia* purpost; of 
making hotter provision for tlie maint4uian(;e of 
the r(*ctor of the parish of St. <)., S(»uthwark, A 
which I'elieved the inhabitant>s of tlm parish from 
t.he obligation c»f paying titlie. The appit/s. 
obj(»cted to pay on tla^ ground that the rector did 
not r(»side in the parish, A was not capabh* by 
reaaon of bis eiupIo>Tn<‘nt as diocftsan inissioia*!' 
of duly discharging his jiarochial dutic.s, A tin y 
appeal(*d to (piarter sessioiLs against, an (jrd<*r for 
the pa>^nent of tla^ rate : livid : it was no 
objection to tlui rat^j that the rector was not li\ing 
at the rtictory, A it was not open to ajiplts. to 
raise by way of ap{>eui the contention tliat the 
rector not performing his paroc:hial duties. ’ 
jIay’k Wharf, Ltd. (Pbopriktor.s) r. St. Olavk'h, 
.V>i:tiiwark Trustees (1909), 73 J. P. 375 ; 25 
r. J.. B. 648 ; 9 L. G. R. 1022, D. C. 

C. Incidence. 

3845. Whether house occupied by day only.] 

The Treanurer of the London Missionary Hociety 
was rated to the ndief of the poor, in respect of a 
house taken by the society, under a lease, for 
religious A charitable purposes. The treasurer 
attended at the house one day in the week to 
superintend the society's affairs, but no person 
e^r slept there. The treasurer received no 
remuneration for his services, A neither did he 
Mr any other person connected with the souety 
derive any profit from the occupation of the 
premises: — Held: he was properly assessed to a 


church rate, under an Act oxUnguishing tithes in 
the parish, A authorising a yearly chui^ rate to 
Ik» madis in order to raise money for the payment 
of (umipcrisat iun to the parson in lieu of tithes, A 
for tlu^ iH'pairs of the church, upon all inhabitants 
A occjupiers, liocaiisc Ixmetlcial occupation was not 
material.— B. v. W 11 .HON (1840), 12 Ad. A El. 94 ; 
4 IVr. A Dav. 1,30 ; 0 L. J. M. C. 100, 102 ; 4 
Jur. 1128; 1I3K. B. 746. 

Conid. U. v. HapMKf. MlHHlonary 800 . 0849). 
10 u. H. SHI. Rcld. Hodmuii V. C^rllHle L. H. of Hoaltii 
(18^), 8 K. A IL 110; li. v. IdociiHod VlotuallerH* Hoc. 
(1861), 1 H. A S. 71 : Hhoppard r. Hradford Ovoraww, oto. 
(1804), 10 C. H. N. H. 309. 

3846. ** House -Parish of St. Paul, Govent 
Garden -Whether Co vent Garden Theatre In- 
cluded.] — By a local Act, 51 (l(?o 3, c. cl., after 
reciting a former Act, whortdiy a yearly sum of 
£250 was charged u}>on the houses of the inhabi- 
tants of Ht. Paul’s, Covent Garibni, excerpt B. 
house, for the support. A Ixmoflt of thi^ i*ecU)r, 
curate, clerk, A sextons for the* tiim^ being of that 

! parish, that, charge of £250 was repc'ahxl, A in lieu 
thereof a y(>arly sum of £520 was (;harg(ul upon all 
houK(^s wiiliin tJie parish, to be. aHHc'sstal [)y the 
cliurchwanb^ns, A paid by th(» oeciij^itu's of siicli 
houKOK r(‘.sp('otively, A i*ecoverable, in ease of 
refusal t^> ])ay ilie sums aHseHH(Ml on the house nr 
houses in their occupat.ion, by distress ; - Held : 
t h(‘ word “ lious(«H ” in tliis Aet iiK^ant houses 
i int 4 uid(al for human habitation, A Cov(*nt Garden 
Th(‘.atii^ Wiis not mt.able iindcu* tlu' Act. - Huiiman 
r. Daklev (1845), 14 M. A W. JSl ; 11 L. ,1. M. C. 
115 ; 5 Ji. T. U. S. 178 ; 9 .1. D. 792 ; J53 K. B. 
419. 

.’--Consd. Lewlii v. Ncwiioh, Ijcnvin v, Wuriio 
(1901). 90 ii. T. 100; Liiwln v. Etid, flOOOJ A. (!. tfOii. 
nOld. JL A(*nidr(>iiio r. Dull, |19I71 2 K. H. 3H0. 

3847. - Whether offices, etc., Included 

— Resident caretaker.] — livid : liouses consist.ing of 
the oiluH's, ware-lioiises, s1.or(>- rooms, A eoimtiiig- 
Jioiises of ])ublishers, some rooms in whie.h wen? 
oceu))ied by eand.akc'rs A Iheir families, such 
(Xiretaki'm having irib>rnal aiteess bi tlie whole of 
the irn'inises, were ebargt^able under 51 Geo. 3, 
e. cl. - Lkwjn V. Newneh. I/ni., Lewjn v. Wahne 
A Go. (1901), 90 L. T. 160; 68 .1. \\ 164; 20 
T. G. B. 206 ; 48 Sol. .lo. 223, \). C. 

.fnmiitUiun : Refd. licvvlii V. civil HurvJco Hupply Ahhocii. 
(1901). 08 .1. r. .lo. .l.'Ul. 

3848. Whether houses converted Into 

offices, etc.. Included - No resident caretaker.] — 

Houses in thi^ parish of .St. J’aul, I'ovent G(U‘deii, 
weiN! UM(‘d ;iH wandiouses, eouri ting-1 loiises A 
ollicc^H. ’riiey had form4?rly Ixjen used for njsi- 
d(mce, but no longer contaimxl bedrooms, kitchens, 
or lin'phu’es, A no pt^rsrjn slept there. 3'hey could 
readily be litteil for use as dwelllrig-hoiiHijS : - - 
Held : tb<^y were liabh* to the r<*ctor’s ratti as 
“ hou8(*s ” within 51 Geo. 3, e. cl.- Lewin v. 
End, [1906J A. V. 299; 75 L. .1. K. B. 473 ; 94 
L. T. 649; 70 .J. P. 208; 54 W. B. 606; 22 
T. L. B. 504 ; 4 L. G. B. 61 H ; revny. H. muIj nom, 
Lewin V, End, Ijcwin v. (‘ivil Hkuvice Supply 
Ahsocn., 11905] 1 K. H. 669, f?. A. 

AntutiaiviiM : — Rrid. H. Auredrornc v. Dell, (1917J 2 K. B. 
380. Ilentd. Morgan v. Kitnyun (1913), 78 .1. P. 6(1. 


SEur. 15.— CHAPELS, MISSION ROOMS, SUNDAY 
SCHOOLS AND OTHER BUILDINGS. 

Hub-sect. 1. — Ghapei^i. 

A . In General, 

8840. Chapel — Formerly synonymous with 
ehuroh.J — i4<doro the distribution oi parishes, as 
they are now fixed, the tc^rms churen A chapel 
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Sect. 15 . — ChapelSf missiort roomft, Sunday schooU 
and other hu Udin ffs : Sub-sect, 1 , .4 7i., C. dc D, 1 

worti Bynoriyirious ; & before 1285, a quare impedii 
lay for a chapel as well as a church. A church may 
be presented to as a chai)el, & yet remain in right 
a church ; & a chapel may commence a church, 
by being presented, and instituted to os such. — 
Yateman V. C^ox (1774), 2 Bro. Pari. Cas. l»l ; 

1 W. K. 870, II. L. 

3850. Conversion Into church — By pre- 

sentation & institution.] —Yateman v, Cox, No. 
3840, anle. 

3851. Chapelry -Within Church Building 

Act, 1831 (c. 38), s. 14^-What 1 s.J~Cauk r. 
Mostyn, No. 1800, ante, , 

3852. Memorial chapel With stained glass & 

mosaic decoration— Right to easement of light — , 
Amount of light.]- —IJdd : a memorial chapel, ; 
imconsocrat-ed, used for Cliurcli of Kngland A: j 
l*i*csbyt4;rian services & for coniiimatiun & other I 
clastMis, decoraUnl witii stained windows , 
mural mosai(;s, was a “ building within J*ro- | 
seription Act, 1832 (c. 71), s. 3, entitled to pro- | 
t<‘ction with regard to the*, light neetjssary not • 
f)nly for coriflueting tlie services <‘lasses, but also 
foi- the designed illumination of the works of art.- - 
A.-(J. V. Queen Anne (iAi<i»EN & Mansions (’o. 
(1880), «(> J.. T. 750 ; 37 W. K. 572 ; 5 T. B. 
J30. I 

Reid. CIIlTonl r. 1 *0. tlSIHU 1 (’h. ««H. 

Mentd. C‘orlH-tt r. .Ioiuih. Ilsirjj ;j (Mi. 137 ; Jiazanm r. i 

ArtlHtUj JMifitoinui)liU. (’o., Il«l>7J '£ (Mi. 211. « 

See^ ycHvrally, Bahemenm'h, pp. 123-125, un/e. j 

Whether private house " within Canon LXXI. I 
- Proprietary chapel.]- Sir No. 3870, post, 1 

Private chapel of almshouse.! Sir No. , 

3800, post, ! 

//. Pithlic ('ha pets. 

3853. Distinguished from rectory.] (jurnuAM 
r. Ckammo (1020), 2 Boll. Bep. 150; 1 Bag. & Y. 
313 ; 81 K. it, 718 ; snb nom, Ckaiuiam r. (iEA1.es, i 
I’altn. IM. 

.■ Reid. (Mmiiniiui r. (latcdiiilie (18:)ti), 2 lUiitr. ; 

N. (!. .'ll (5. ; 

3854. Whether formerly distinguished from 
church.] Yateman r. Vox, No. 3810, ante. 

3856. Whether independent of parish.]- A ' 

ehapel’s having saeramentals only, makes it not ' 
inde])endent of the parish, but it must liave all , 

other badges, as sepultures, etc. {per (U:u.). 

Anon. (1701), 12 Mod. Bep. 501 ; SS K. B. 1178. 

3856. .] — //<: Sandoac^h Suiiooi. A: Alms- 

HOUSE Foundation, A.-(S. r. (hiKWE (Eaul), 
No. 377, ante, 

3857. Conversion Into church -By presentation 
& Institution.] -V.\TKMAN V. Cox, No. 3810, ante. 

3858. Chapel of ease Whether parish — Within 
Poor Relief Act, 1601 (c. 2).]- A parish for tlio 
pui'jHMcs of the above Act, need not be a legal 
parisli, but may be a parisli in fact, or reputed 
parisli. A chapol of <*a8i^ docs not come under 
the Statute.— H ilton r. Paul (1027), latt. 73; 
Cro. V4iT. 02 ; Hut. 03 ; 124 R. B. 143. 

Antuitaiitnui ; H. r. Sevorii & AriiciUl (1750). Say. 

278,* n. V. Marriott (IS3S), 7 1., J. M. C. ; JL 

Vir Clayton (1848), I.M Q. H. a:, 4 . Mentd. McholH r. 

(Y8i4r23I?^T!T).s!'T7^^ ** ''***‘*‘^‘‘*»' 

3859. Evidence of — Contribution to repairs ' 

of parish church, J-— There is nothing illegal in the 
supiKNution that , in ancient times, a chapel' 4c 
chapelry exist^Mi, to the curate or chaplain of 
which the rector of the parish, with the coxisent 
of all proper parties, may have assigned a portion 
of the tithes by way of endowment, reserving to 
the rector the right of patronage of the curacy. ' 


Where parishioners, dwelling within a chapelry, 
contribute to the repairs of the parish church, it 
is strong, but not conclusive, evidence that the 
chapel is a chap(4 of case to the inhabitants of the 
parish, & not n separate & distinct chapelry. 

It does not of necessity follow that there cannot 
be a parochial chapel because there has not been 
a union of parishes in ancient times, nor any 
vicarage or mother church with which the chapol 
can bo supposed to have been anciently united. 
'J'he circumstance that there is no vicarage may be 
accounted for by the fact of the rectory having 
been conveyed to a monast(jry prior to the statutes 
15 Rich. 2, & 4 Hen. 4 , — Dent v, Kou (1834), 1 
Y. & C. Ex. 1 ; 160 E. II. 1. 

Annotatum : — ^Mentd. Wynniuttr. Lindon (1839), 8 L. J. Ch. 

121 . 

3860. Ancient parochial chapelry — Nature & 
origin.] — Dent v. Bod, No. 3859, ante, 

3861. Evidence of — Cemetery, communion 

table, appropriated pews, etc.] — Thei‘e is no clear 
account of what was tlic nature of this Chapel. 
It ha<l a public cemetery belonging to it, a Com- 
munion Table, ])CW8 in right of houses, & there w(M'e 
(yhristeriings there, (drcumstances whi(!h, in addi- 
tion to the rector’s objection to repaiiing the* 
cliapel, on account of a diminution of Ids Easter 
dues, stiongly show it was a parochial chapol. 
In tlie absence of otlier evidence this must be 
tiiken to be a ])arochial chapel (PjA'MEH, V.-C.). — 
Sx p. (lUEENHorsE (1815), 1 Madd. 02 ; 56 

E. B. 36 ; (tfftl. (1821), 1 Bli. N. S. at p. 41, L. C. ; 
revstl. on ot her gi-rmnds, suh nom, J j’i>i.()W C(JurN. 
r. (iHEEMioiTSE (1827), 1 Bli. N. S. 17, H. L. 
.Innntdiious -Mentd. A.-IL r. Dublin C'orpii. (1S27 , 1 

Jtli. N. S. 312 ; J<f Uptiin Warren (1833). I My. it K. 4l« ; 

Jif lJc*n Clarke'H (Muirity (l83ri), 8 ,Siin. 31 ; A.-D. r. 

FiNlinumKcrs* (’o. (1837). C'nop. l*r. ('as. Sfi ; lie IMiilli- 

IMittH* (Miurity (1837), 8 Sim. 381 ; He West Ilt-lfonl 

(Miureh IjaiulH (1839), lu Sim. 101 ; A.-(L r. Stamford 

(1811), 10 L. .1. (Ml. 172: A.-D. r. llaberdaaherH’ Vo. 

(18.'»2), l.'i Deav. 397 ; Hv Harden Wesleyan (Miapel 

(IS.'iS), 1 W. H. 212 ; A. -(I. r. Mwlalen (’olleffe, Oxford 

(IH.'il), IS Heiiv. 223. 

3862. — What evidence Is admissible.] 

(-AHU V. Mostyn, No. 1866, ante. 

Ministers of public chapels.] —NVe Pari V., Sect. 
12, sub-sect. 5, ante, 

(\ Private ( 'ha pels, 

3863. Right of public to enter.] — No pei-son ciin 
intrude into a private chapel against the will 
of the owner in tlic; absence of such a dedication 
as woiihl give the public a legal right to go then*. 

I'he building in question i.s a privaU? chapel 
belonging to the trustees of the I.. Imspital. It 
has never been consecrated, though the trust et‘s 
allowed the public bi woi'sldp then* from lime to 
time. A: there lias been no dedication of the chapel, 
80 as to give tlie public any legal right to go tliere. 
That being .so, pltf. has no right to enter the chapel 
after she has Inam warned not to do so (Swinfen 
Kady. L..T.). — Hancock v. .Stephens (1915), 31 
T. I.. B. 431, V. A. % 

3864. Attached to mansion house — Faculty for 
— Form.] — Kilmokev (Viscount) r. 1 -okbett 
( 1634), Betum of Appeals befoi'c the High (,-ourt 
of Dclegat43B No. 35 (Parliamentary Papers 199, 
April 3, 1868). 

3865. Mansion house pulled down de rebuilt 

elsewhere — Rights of incumbent of parish.] — A 

chapel which originally was part of the fabric of 
a mansion house, but which became a separate 
building owing to the mansion house being pulled 
down 4c rebuilt on a different site, had Divine 
service & baptisms of the children of the owners of 
the mansion house performed in it by the ^icar of 
the parish. In an action by the vicar for a 
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declaration that he & his successors was & were 
entitled to the possession & control of the chapel ! 
^ to perform Divine Sel•^^cc & celebrate tlio 
Sacraments in the chapel accordinf? to the rights 
of the Church of England : — Held : that tlie cliapol 
was not a consecrated public building, He liad never 
been more than a domestic oratory. — N kviUj v, 
Studdy (1000), 04 L. T. 301 ; 22 T. L. R. 340. 

3866. Chapel of ancient almshouse — Strangers 
not admitted — Whether private house within 
Canon LXXl.l — Sackvillc College liad atWlicd to it 
a building called The Chapel, which did not appear 
to have been consecrated. A: in which the warden, 
a clergyman, read prayeis, & perfonned other 
divine offices, according to ilie forms ]u*escribed 
in the Book of Common Prayer, A: the ritt's As 
ceremonies of the United Chui'ch of England A: 
Ireland, witJiout the lieeiico, A:, subsequc'ntly, 
contrary to the inhibition of tlie bislutp of tln> 
dicK’ese. The inmates of the college attended. As 
sometimes their friends, but strangei's >vere not 
allowed to be pres(»nt at th<! servict^s : — Held : 

(1 ) such cliajiel was not a private house ; (2) offici- 
ating theii! was a public offi(‘iating ; At (3) the 
warden had committed an eeel(*si*istical <»ITcmce, 
for which he was liable t/O ecclesiastical ctensure.- - 
Fkkeiand r. >Ip:ai.r (ISIS), 1 Bob. Eccl. Cil3; 
i\ Notes of Cases, 2.V2 ; 11 E. T. O. S. ,535 ; 12 
Jur. (1.35. 

Annotaiiona : in (1) Apld. Nchbitt r. WuHiuh*. 111)01] 

P. aril. Am to Cl) FoUd. Ni‘Hbitt r. Wiillaw, ( lOUl J I*. IWA. 

UentmUu* Bold. Down, l'oim(»r He Droinort*. H]i. r. Miller, 

Same r. Potter (ISOl), 5 L. T. ao ; Taylor v. TIiiihou 

(1888), 20 Q. D. 1). «71. 

Compare No. 3S7b, post, 

3867. Rectory Impropriate to almshouse 

Chapel used as parish church - Whether almshouse 
& parish united.]"- (1) Hy a deed of M J(i a rc»ctory 
was granted as part of an endowment for an 
almshouse within the jireeinet of a Jiospilal. 
already endowed A: liaving a cljapel attacJied to 
it, reserving to the grantor a right, which was 
never ex(*rcised, of instituting a ]H>rpetijal vicar 
of the r(‘ct(»r>. By a ini vale Act <if IS l‘3izabeth 
it was enacted, that the miister of th(‘ hospital 
should not alime the Joispital nor tlie tithes of the 
rectory, whicli was described as adj<»iniiig flu* 
liospital, but tliat the ehureii, boiisi* A bere<lita- 
ments belonging to the hospital should be hedd by 
the master A’ bretlircui thereof for eliarit.'ible uses, 
'riie pari.sh chuirh of the rectory had been pulled 
down at a time wliit'h could not be aseertaine.i, 
Hi the parisliionei's had uw'd the (diap(>l of the 
hospital, in which the haptisras, marriages A:- 
burials of tlie iiarisliionei's Jiad b(?en fur a long 
series of yeai*s perfonned. In a suit to carry into 
etTc<t the trusts of the hospital a receiver had 
been afipointed. Upon a motion of the church- 
warden of the iiari.sl), that he might, notwith- 
standing the ap)>ointment <»f a i-ec^eivcr, he at 
liberty to jierfoiin the dutif's of churchwarden 
in the chapel as the church of the parish, or might 
he examined pro in1creft.se suo : -Held : a union 
of tlie imrisli with the ho.spital couhl not he 
pri'sumed, Hi the <*huit*hwai*dcri had no right. t<i 
iutiTfen* with the chapel. 

(2) A cliuifh warden, as such, Jia.s no authority 
to jierform or provide for the perfomiance of 
cii\ine service during a vacancy. -- A. -fi. c. Sr. 
Ouoss lIosriTAL (lK5ff), S I>e (i. M. A: <j. 3H ; 
44 E. B. 303 ; Hxth ttom. A.-G. r. St. Cii<»ss Hos- 
pital, A> 7 ?. IIoLl/iWAY, 25 L. .1. Ch. 202 ; 27 
!.. T. O. S. 4 ; 2 .Jur. N. S. 3.30; 4 W. B. 310, 
L. ,TJ. 

AHtuttaliun : -iitturtUly, lISDtd. A.-O. r. Iiiirliurn Jh ' 

46L. T. 10. 

3868. Chapel of charitable foundation Authority 


of trustee to convey to ohuroh building commis- 
sioners.] — A.-G. V. Manciiestkii (Bp.), No. 3048, 
atde. 

3860. Chapel of hospital — Public admitted to 
services — Whether legal right conferred.] — ^H an- 
cock v. Stephens, No. 3863, anie. 

3870. Built for convenience of owner & neigh- 
bours — Rights of Incumbent of parish.] — Hehbert 
r. Westminsteii (Dean A: Ciiai*ter), No. 1024, 
ante. 

Private chapels & aisles in churches.] — ^S^cc 
Sect. 3, sub-sect, 10, ante. 

3871. Chapel of Infirmary -Whether held on 
trust for general purposes of charity.] — Sutton 
r. Bowden, No. 1737, ante. 

J). Proprietary Chapels. 

3872. Whether recognised in ecclesiastical law.] 

— Moyhey V. JIillooat, No. 138, ante. 

3873. Rights in- Chapel built by lessee on land 
of lessor - Lessor not objecting.] — A person's 
building a chapel on lands of which he had a 
lease;, A: t-ho owner standing hy & seeing it built, 
without ohstriK^ting it, does not give the fonnor 
a right to the cha])el, or to nominate. — A.-(l. v. 
Foley (Iaidd) (1753). I Diek. 363 ; 21 E. K. 3JD. 

3874. — Licensed chapel — Proprietor -Right 
to restrain admission of public.] — Bosanquet v. 
Heath, No. 3S75, post. 

3875. — - Churchwardens of parish.] - 

The owner of a private; chape*!, which is lie;<;nsed 
by the; bishop for the c(*le:hrat>ion of divine He;rvie;c 
occeirding to the rite's of the; (3iun‘h of England, 
may admit only those; persons whom he pi(;fises, 
A: wli(*ti admitted iiuiy ord(*r them t/o ele])art/ or 
exped 1 1)4*111 at diseu'otiuii in a le‘gal way. 33ie 
ediiirchwarde*!! of the parish, in whie-li tin; e'hapel is 
situated, has no more right te> e*nt4*r than any other 
pe*i*se>n. BoHANe^ifET r. JIeatji, Heath v, Hohan- 
ilVKV (1860), 3 L. T. 260; 25 .1. V. 20; 0 W. B. 35. 

Atumtnfion. : FoUd. IhiiicMK'k r. SI(‘J»Ii4‘I)h (liHr*), 'J*. J^. J(. 

4:tl. 

3876. Whether ** private house within Canon 
LXXl Strangers admitted to services.] — (1 ) 
Article's against an oreJaiti4*<l ministc*!* of t he (]iiijre*h 
of lOiigland for officiating in an uncons<.*e;rateHi 
4;hap<*l afU'r th<; ri'voe'aticui eif his Ik’esiice hy the 
bishop Hustaim*4j. 

(2) An all4>ga1iori r(*Hp4>nsiv4) tii He; article:H 
pl4*a<ljng Ik* hiul prior to tie; s<;rvjc4* of the citation 
seceiled from tie; Estah!islK;ii Oliurch, Hi hml take*n 
(•4*rtain oaths, etc. )ii*c.*.scrih4»4l hy tin; Toleration 
Act.s, r4‘j(*(‘t(‘el, liii the ground that those Acts elo 
not af)ply t^i a mini.ste*!' of tie* Established t'hurcii, 
Hi that emi* in Holy Orde^rs cannot divest liirnseif 
of f.uch Orch-i-s. 

(3) An un4;ons4*crat4'4j propric'tary e*hap<.^, into 
wliicli strangeTH nr4* fulmitt4;d, is not a “ jirivate? 
lifJUHf ” f»r “ eliape*},” within the; meaning (jf 
(Vinon liXXI ; c*ons#!<iiK*nMy to reiad IIkj S<;rvice 
of Uk* ('hurt’ll in sijeh a building is publicly to 
rcatl, ft-c. 

(I) 3V> ffiuntl a H<;ritenc4; iintlcr the gen(;ral 
Iv’cli’siastieal law, it is ii(>t nccetssary that all the 
CifL’liet’S chai’gtuJ ht; pl*ove*d. llAKNES l \ SlIOIlK 
(1846), 1 Bob. Eccl. 382 ; Biod. At F. 44 ; 4 Not/e^s 
of (.’aHCH, 563 ; 16 .lur, 887 ; affd. sufj nom. HhoKE 
V. Baunk-s (1818), Bifitl. At F. 46, 1*. 0. 

Ann4ttatumH : -An to (2) Refd. iMOff r. (1802). 10 

D. Ah to Ct) FoUd. Krtyjlaiid r. Noalo 

4 1 0 NoUjm of t’awfH. 202 ; Xirnliltt. r. WallfiC‘4.*, IIHOII 

P. li.'il. (tenrrailu, Rofd. (‘omlM) r. Edwards (187H), 3 

P. D. 103 ; MackoitrK;)il4; r. Penzunr«’ (18H|), 0 App. (';aH. 

121 . 

Compare Su. 3866, ante. 

Ministers ol proprietary chapels.]- See Fart V., 
Stjet. 12, hiih-setjt. 6, ante. 
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Sect. 15. — Chapels, misswit rooms, Sunday schools 
and other buildings: Svb-sect. 2. Sect. 16: 
Svb-seei s. 1 & 2 , A., B. 6c C.] 

Sub-sect. 2. — Mission Rooms, Sunday 
Schools and Other Buildings. 

3877. Disused school— Disposal of.] — A build- 
ing held on trust to cariy on a Church of 
England school was closed in 1882, there being no 
need for sucli a school in the parish : — "Rdd : on 
action brought for administration of the trusts, 
that an inquiry whether th<5 building could be 
uscul for the pui 7 )OBe of a Church of England 
school should be directed & that, if upon inquiry 
it was found that it was not praf^iicabic to so use 
the building, then a scheme should be settled to 
ciUTy out flic* trusts cy-prht, Sucli a scheme might 
prcipeiiy provide for the letting of the building 
for a limiud period to the local education authority 
for use for educattonal imrrioses.— A.-O. v. Edai...)! 
(1607), 07 L. T. 21>2 ; 71 .1. P. .540 ; .5 L. (h R. 108.5. 
AmuHfdimi A.-(i. r. Hhudmll. llrtlO] 1 Ch. 02. 

Assembly hail oertifled for public worship — 
Uablllty lor rates.] - Sw Uatkh aV Ratino. 


Sjflvrr. 10. ECCLESIASTICAL PERSONS AND 

CORPORATIONS AS OWNERS OF PROPERTY. 

SUJI-HECT. J.— In (iKNERAL. 

3878. Spiritual corporation aggregate — Lease In 
former name Whether valid.] — JI ay ward v. 
Fulchkh (1628), Palm. 401; W. .fo. 166; 81 
K. U. 1186. 

AfmoitUiim It. r. l^oinion Cornn. (l(l»0), 12 Mod. 

17. 

3879. Lease omitting part of corporate 

name'- Whether valid — In pleading lease from.J- - 

Edoar Wkkb V. Sorrell, No. 804, auto. 

Str, gnttraily, (’drrorations, \'o 1. A 111., pp. 281 
ti svq. 

Dean & Chapter - Power of chapter while 
deanery vacant.}— ^SVr A’o. 8620, ante ; C’ori»dra- 
TIONH, Vol. XJJl., j). 272, No. 12. 

Vicars choral.]— NVr No. 850, ante. 

3880. — ; — Whether rector & churchwardens 
are.]- - Notice to quit to a tenant of lands origincdly 
cloviscd to the ivctoi* tV. chuiTh wardens of a parish, 
tV: their Hueces8oi*H in trust, signed by the rector A. 
churchwanieiiM, requiring liim to deliver up the 
pivmises to the n^clor churchwa]*dens for tlie 
time being, is ill. 

Arguendo, U)ere ai*e no such i>er8onH as the 
ivctor dL churchwurdons known to the law as a 
continuing body, like a body corporate ; A: so 
deft, could not know to whom he was to deliver 
possession.- D ok d. liiiooKs v. FAUicix>uaH (1817), 
6 M. & 8. 40 ; 105 E. K. 1157. 

Whether churchwardens are.]— aSVc Por- 

I’OMATIONH, Vol. XI II., pp. 272, 278, No®. 18-22. 

Corporation solo— Who are. | — See Cohpou a- 
TION8, Vul. Xni., pp. 275, 276, Nos. 48-54, 58-62. 

Sggl, Rector.] — Power v. Banks, No. 

8553, ante. 

Dissolution.] — See t'oRi*i»RATiONs, Vol. XllL, 
p. 484, No®. 1561, 1506. 

Local olerleal soolety — Gift to— Whether valid.] 

—See OUARlTiBe, Vol. Vlll, p. 254, No. 160. 


SuB-sBCT. 2 , — The Ecclbbiastical Commis- 

610NBR8. 

A» Vesting of Property. 

8882. What property vests — Whether rectory 
annexed to deanery — Lichfield.] — By a private Act 
it waa enacted that the rectory & church of 
Tatenhill should be united tk annexed to the 
Deai^ry of Lichfield for ever, the Dean of 
Lichneld then in being, upon application made to 
the Bishop of Lichfield, should receive institution 
to the same without presentation, & continue 
possessed thereof in right of his deanery, so long 
as he should remain Dean of Lichfield, & no 
longer ; It being the intent of that Act that the 
Dean of Lichfield & his successors for ever should 
always be rectors & incumbents of that church, 
on making such allowance to a curate or curat<‘K 
as the bishop should appoint,” etc. By Kccles. 
Comrs. Act, 1840 (c;. 113), s. 50, it was onact<Ml 
that, “subject to the prtj visions herein contained, 
all the estate & intei’osi wliich the holder of any 
deanery or <*anonry not suspended by or undi*r the 
provisions this Act, & his smteessors have & 
would have in any lands, tithc»H, & other hei*edila- 
ments or endowments wliatso(Jver annexed or 
belonging fo or usmiJly held or c*njoyed with such 
deanery or ranonry, except any right of patronage, 
or whereof the rents & profits hav(! been usually 
taken A enjoyed by the Jiolder of such deanery or 
eaiicmry as sucli holder w'paratidy & in addition 
to his shaiv of the corporate revenues of such 
chapter, shall, without any conveyance or assur- 
anet‘ in the law oIIkt than the im)visioiis of this 
Act, accrue to A: be vested absolutely in the 
Ecclesiastical Pomrs. for England. A: their suc- 
cessors, for the purposes of this Act ” : ■ Held : the 
gcmeral ju^ovisions in th<* above sect, did not re]>eal 
the particular provision in Die private Act, for 
aiiiK'Xing the rectory of TaU*nhill to the Deanery 
of Lichfield, so as to rev<»st the patronage of the 
rectory in tlu^ thrown, & vest the emoluments 
ihert'of in the Ecclesiastical C'omrs. for the pur- 
]>oses of the Aci. -R. v. (’hampneys (1871), 

, L. R. 6 V. l\ 384 ; 40 L. J. V. P. 05 ; 24 L. T. 181 ; 
86 ,1. P. 66 ; 10 W. R. 386. 

3883. Whether rights under Insurance 

policy — Property vested under Order In Council — 
No assignment of policy.] — Ect'LnsiASTK'AL 
(\>MRs. FOR England t'. ItoYAi^ ExriiANGB 
Ahsuranc'K Poupn. (1805), 11 T. L. H. 476 ; 
30 Mol. Jo. 628. 

3884. Property belonging to bishops In right 

of his see— Property granted by bishop to canon for 

llfe.|-7fr Wilts, Somerset k WEraorni Rail- 
way Ac-r, 118001 2 Ph. 118. n. 

Antuilaium : — Oonfd. tfe Bath & WellH* (Lord Bp.) 8. K. 

(18Uy), 15 T. L. R. 421. 

8885. For what estate — Estate of former owner 
— Liability to charges.] — A stipend of £100 had 
been paid by the Bishop of Durham to the Chan- 
cidlor of the I’alatinate on each of the occasions 
of ills holding a ct. : — Held : tlie Ecclesiastical 
i'otnrs. wen? lx>und to continue the payment. 

Semble : all sums paid into tlio liands of the 
Ecclesiastical Pomrs. under Durham (’ouniy 
Palatine Act, 1836 (c. 10), &> Ecclesiastical Com- 
missioners’ Act, 1836 (c. 77), continue subject to 
the same fees & stipends in respect of any office 


PART VII. aSCT. 16, BUB-8EGT. 8.— A. 

r, IIAfll pn>pfrty vrMs — KAolf of ' 
mutpended fommrw.l— Tho imrinh of K. ' 
wall appropriated to the doancry 6: 
chapter of the catiuHlrAl. wlUch <H»n- 
HifltM of a doaii. prooentor, chaucetlor, 
treasuior. & lour caiious. Tho 
cathedral ohuroh was the pariah 
church of K.» A: divine acrvlce liad been 


time immomorial mrularly iwr- 
formed in the catheilraL & the oioaerv- 
aiice oOIcca of relli^oii had Immui 
|H» rfuniicHt by the mem bora of the 
corpn.. or by a atipcndlary curate, or 
of the oanoiiA, without tlw lictmcc , 
of the biahop, paid out of the cor- 
IKirato funds. There never had been 
a vicar of the pariah. Th© dean Ac 


chapter were aeiicd of lands in Ac of the 
tit hen of the pariah, wldch formed tho 
fuiida whereby the fabric of th© 
cathedral church was upheld. Sc ail 
luattera requiaite for the perfomianoe 
of divine aervioe had been auppUed. 
A: the stipendiary curat© Sc aervanU of 
the oorpn. liad been paid. The earlier 
recorda of the corpn. had been lost, but 



Part VII. -Property of the Church of England. 


627 


as the Bamo wci^e subject to before the passing . 
of the Acts. — Temple v, Ecclesiastk^al Comrs. 
(1853), 3 Do G. M. & G. 418 ; 23 L. J. Oh. 073 ; 
22 L. T. O. S. 149 ; 18 Jur. 45 ; 2 W. R. 112 ; 
43 E. R. 164, L. C. 

8886. Suppressed oanonrles — Wind- 

sor.] — The Ecclesiastical Comrs. were entitled to 
no mater r^hts in the suppressed canonries [of 
St. George’s Windsor], under Ecclesiastical Comrs. 
Act, 1840 (c. 113), than the former canons were, 
& are subject to the same trusts. — A.-G. r. Wind- 
sor (Dean & Canons) (1858), 24 Bcav. 079 ; 27 
L. J. Ch. 320 ; 32 L. T. O. S. 55 ; 22 ,T. P. 592 ; 4 ■ 
Jur. N. S. 818 ; 6 W. R. 220 ; 53 K. R. 520 ; I 
affd. (1860), 8 11. L. Cas. 309, D. L. . 

AnnokUioM .*<- -Held. A.-U. V. Marohaiit. (1866). L. 11. 3 Kq. 
424 ; A.-G. v. Wax ChandlerB’ Co. (1873), L. R. 6 H. L. 1 ; I 
Re Caiupdon Charities (1881). 18 Ch. 1>. .HIU. Mentd. ! 
1. U. Comrs. v. Walker, IlWl.'iJ A. C. 60» ; Ushers’ Wilt- , 
shlro Brewerj' r. Bruw, 11916J A. C. 433 ; Coiisott In- 
dustrial ic Provldoiit Soc. v. Cousett Iron Co., 11922] 1 
2 Ch. 135. i 


3887. 


Right to convey with benellt of 


easements.] — Whei*e a building in which there 
w<;re aricicuit lights has been ^mlled down, the 
easeiiKuit is only suspended if it is not abaiidonod, 
A the ct., if satisfied that the owner will rebuild, 
will grant an injunction agaiiLst a substantial 
interferenoti with the c^asement. The lOcclesi- 
astienl I'oiiirs. liaving a church vested in them for 
tlie jJuriKise of being pulled down, & the site sold, 
arp (‘ntitled U) an injunction against interference 
with the ancient, lightly of the church. — E cijij 28 I- 
ASTICAL C 0 MII 8 . FOR ENOI^ND V. KlNO (1880), 14 
Vh. 1). 213 ; 49 I.. J. Ch. 529 ; 42 L. T. 201 ; 28 
W. R. 514, C. A. 

Anrwtatume : — Contd. Re Kcfsl. Coiuth. & New CIf.y of London 
jlrewcry Uo.’s C'nntruot. 1 1895] 1 (.^h. 702. Reid. Scott v, 
J’apo (188U). 31 Ch. 1). .'i.'it. Mentd. l*urker r. First 
Aveiiuo HoUa Co. (1SS3), 24 (Mi. J). 282 ; Colls v. Homo 
& Colonial Stores, 11904] A. tJ, 179 ; Andrews v. Waite, 

^ 2 Ch. .000; ilyinan i\ Van Don Hcnrh (1907), 77 
;ii. 154 ; OrilHlh r. Clay, 11912] 2 Ch. 291. 

3888. Chapel conveyed by trustee in breach 

of trust.]-- A.-G. f. MANCJIRSTLlt (lii’.), No. 3018, 
ante. 


3889. Property In adverse possession-— j 

Limitation of action for recovery- -How statutory ' 
period calculated.]-- An allotinent under an Jii- 
closui’c Act, <^e8cribe<] as J37 A, wius iiifule in ; 
I’cspeet of premises lield by a person under Ji‘aKe 
from a dean, the prtijxjrty h^asi^d being that of the 
dean in right of his deanery. By Beal I'ropcrty i 
Limitation Act, 1833 (c. 27), h. 29, a dean could ' 
ii’cover possession of sueli Jainl W'ithin the term of ; 
.sixty years from the time wlieii the right of action 
first accrued. By Ecclesiastical Commissioners : 
Act, 1840 (c. 113), deanery lands, after the death 
of any dean then in possession, passed to the ■ 
Ecclesiastical Comrs. ; & sect. 57 of that statute 1 
declared that “ the Keclosiastical Comrs. shall for ■ 
the purpose of enforcing payment of all profits dc 
emoluments to be paid to tliem, & of obtaining 
possession of land.s, tithes, or other heredita- 
ments vested in or accruing Uj tliem as aforesaid, 
dt of recovering the rents A profits tlu’Wiof, have dt 
enjoy all rights, iKiwers, ic remedies at I^aw A in 
Equity wliich belonged to the holder of the deanery, 
etc., in respect of which such profits, etc., re- 
spectively are, by this Act, to be paid or aceme 
to & be vested in the comrs.” lt<mcwals of the 
original leases had been made, but the allotment 
137 A was never referred to in them. It luid biMui 


in 1821 pm’chascd from the representatives of iho 
original allottee, the title of the dean to it had 
never been asserted, & it was, in that way, held 
adversely to him. The dean ^ed in 1854, & the 
comrs. then came into {possession, under the 
stat ute, of the property of the deanery. In 1877 
the comrs. brought an action to recover the allot- 
ment : — Held : under sect. 57 the comrs. had the 
same time within which to enforce their claim to 
the property that the dean would have had under 
Real Property Linitation Act, 1833 ( 0 . 27), s. 29. 
There is a legal continuity between the rights, 
powers, nmiedies of the dean, & those of the 
comrs. His right of action W’^os transferred to 
them by the statute, & was not barred by the 
mere fact of the transfer. — Ecclesiastical Gomrb. 
OF England Wales r. Rowe (1880), 6 App. 
(^u«. 736 ; 49 Ij. J. Q. B. 771 ; 43 J.. T. 353 ; 46 
J. P. 36 ; 29 W. R. 159, II. L. 

AwuilaiionH :-*-Coilld. Iriuh Laud ConuuiMHiuu v. Uraiil 

(1884). 19 App. (Jas. 14. Ezpld. Kcol. Uomra. for Kufflaud 

r. Tr(H.'iiiur, [1893] 1 Ch. 106. Conid. Kimt Btouuhuuso 

IJ. C. V, WllluuKhby. [1992] 2 K. B. 318. 

3890. Property subject to charge — Whether 

charge attaches to purchase-money on sale.] — 

JiC AlJ^S (.WN (MIAIHTY, C’ilAKlTY CoMLiS. V. BoDE, 
No. 3433, ante, 

B. Management of Property, 

Renewable leaseholds held in trust— Power of 
trustees under Ecclesiastical Commissioners Act, 
1860 (c. 124).J — Nrc Thuhts & Tuustkbh ; Settle- 
ments. 

Application of revenues.] — Sec E(^cl<*HiiiHtical 
Commissioners Moasimp, 1921 (No. 2). 

L\ Powers and Duties, 

3891. Closing footpaths In churchyards— Whether 
order subject to appeal.] -(^Jiurch Building Ac^t, 
1810 (c. l.*H), s. 39, enqiowei's the comrs. D) order 
the stopping up of footways, wliirfi apnear to 
them utitiecf^sHury, in cliureiiyarfJs, pruviaetl the 
same lie done with tlu; eoiisent of two justices, &l 
OIL notieif being given in tlu' manner A form pre- 
Kerib(‘d by 55 Geo, .3, c. 68. Helicduh*. (A) of that 
statut^i gives a form of riotice of an or<l(M* f^or 
stopping tip a usidf'SH roatl ; Ac* the form Htalos 
that such order will be <uiroll<;d at st^SHions, unless 
upon an a]>p<;al against tiie same tti lie tluni made, 
it be otlierwise diiit^rmitied. Sis-t. 3 of the same 
Act <‘mi)owt*i's any party aggrieved l>y such order 
to appeal t'O the sessions, upon giving tt^n days* 
notice lo the surveyor of the highways -7/ cfd ; 

( J ) si'C't. .39 of tile former Act, (Jiough incorporating 
Uie form of noiit^e annexed to 55 Geto. 3, c. 68, did 
not IhcTtdiy give an ap[>eal against an order of 
iiie comrs. for stopping a frxitway ; for an appeal 
cannot bo given by imnlication only ; (2) if such 
power liad oeen given by I'ofei’ence to 55 Geo, 3, 
c. 68, tht*. repeal of that statute would not have 
taken it away. — R. v. Stock (1838), 8 Ad. ^ El. 
405 ; 3 Nev. A B. K. B. 420 ; 1 WUJ. Woll. A& 11. 
394 ; 7 L. J. M. C. 93 ; J 12 E. R. 892. 

AnnuiaiUmn : — An to BMd. R. r. Arkwright (1848). 12 

q. B. 960. OtnertdlVt Mentd. R. v. Surrey JJ. (1869). 18 

W. 1C 166. 

3802. .] — An appeal to the sessions 

is never given exce{it by exprem wo^, dc, there- 
fore, liui sessions have no jurisdiction to quash 
an order made by the Gnurcli Comrs. under 
Church Building Act, 1819 (c. 134), s. 39, which 


it appeared that for 200 years the 
sorpluji revenues had Iswn dividcnl 
among the eight members of the oorpii. 
In parikmiar proportionate sliares : — 
Retd: Lord Lieutenant tc Privy 

(.ooncll had iniisdictlon Ui order a 


<*f lh<* rttiionrieH under the 
I’hureh TeinporaUl U*H Aels, A: the 
share of the revenues niUch the eaiioiis 
had received fnmi time Imtiienmrial 
in common with ttio rest of tluj rhapU<r 
was enioiunient lieiongiiig & apf*ertaiii- 


Jng U» the Riispemlerl canonries. Sc as 
Hiieh in ttic KcfiJesiasticaUkimn. 
under these AcU. — KccujcHiASTicai/ 
; CoMHH. r. KiLOAitK (Dkan Sc (;uAr'rKii) 
(1858). 7 I. Ch. IL 144; affd. (1858), 
8 1. Ch. R. 93.— IH. 
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Heci. 16. — Bcclesiasiical 2 ieTs<m 8 and corporaiions as 
owners of properly : Suh-se4d. 2, C. cfc D , ; sub- 
sect. H. V III. Sect. 1.] 

provides that the comrs. may alter & repair, etc., 
fences of churchyards & turn footpaths, etc. — R. v. 
Warwickbhire JJ. (1838), 2 Jur. 543. 

3898. Statutory notice — Time for giving:.] — 

The notice wliich by Church Building Act, 1819 
(c. 134), is directed to be given after any path in a 
churchyard has been stopped up by order of the 
Oiurch Building ('omrs., must notwithstanding be 
given before tlie order, if not given until after- 
wards, the order will be bad. — K. v. Ai«kwright 
( 1848), 12 Q. B. 900 ; Cripps* Church Cas. 180 ; 
3 Now Mag. Cas. 74 ; 18 L. .1. Q. B. 20; 12 I.. T. 
O. H. 271 ; 13 .1. V. 4 ; 13 Jur. 300 ; IJO E. R. 
1130. 

ylnnfdatvms : -Refd. U. ». Halford Ovopflccrs (1852). 19 

1j. T. O. H. 105 ; (Colonial Rank of AiiHtralaHia v. Willaii 

(1874), Ji. It. 6 1*. C. 417 ; H<!oU Scott, 11921] P. 107. 

3894. Land purchased for site for parsonage — 
Power to sell— When site no longer required.] — 

Ec^cusHiABTicAL CoMUH, TO KiNO, No. 3528, ante. 

3895. Glebe — Restraint of illegal working of 
mines.] — Kc(!L15sia.stjcal Comuh. v. Wodehouse, 
No. 3710, ante. 

3896. Property agreed to be sold—To enforce 
payment of purchase-money.]- Ecci.esiasticat. 
Comrs. v. Pinney, No. 3558, ante. 

8897. Allotment of pews • - Insufficient allotment 
— Time for Interference by court.} — When? the 
Church Building Comre. havi built a chapel under 
an Act of Parliament wliich directs them to allot 
crei'ta.in eonv«^nient pews to certain pai4.ies, if the 
allotments made by them ai^e insunieient, this ct. 
can only interfeitj at the*, time, A iKjt after a laj)se 
of yeai*s. R. r. Building* (JiiriuHEs Comhs. 
(I8M), 3 J.. T. O. S. 101 ; 8 J. P. Jo. 310. 

3898. Whether ordinary can disturb.] — 
Th(! Hf^ats in a new )>arish church w'ere in 1885 
allott(Hl by ihe Keclesiastical (^>mrs. as follows : 
two pews for 1h(' vicar of tlu^ parish A his family, 
315 sittings (o be let to jiew ivnters, 222 sittings 
as fiHH* seats. A 72 sitt ings as sc'ats for children, in 
tlu^ <'X]tectation that the pojmlation of the parish 
would in the main be compo.sed of working men. 
This expeeUition w^is not ivalised, A in 1898 the 
vicar A churchwardens of the parish applied to 
the ordinary to authorise by faculty the substi- 
tution of pews for adults in the jdace of the 72 
sittings aluitU'd as children's seats. A the letting 
of the substit uted pews at pew-ivnts to bo expended 
in cluirch improvements A expenses : — Held : the 
ordinary hail no jurisdiction to grant a fai*ulty 
appropriating to ot-lu'r i)urposes seats allotted by 
the Ket^lesiastieal (^omrs. as five si*ats or autho- 
lising the l<*tting of any mnits to ^>ew renters, but 
a faculty might be decived in his disert^tion for 
the substitution of news for adults in which the 
ehurehwardons migiit seat, parisliioncrs in the 
pliu'e of the 72 sitti^s fur ehildivn, the allotment 
of such sittings having been made by the Ecclesi- 
astical Comi*s. without. sUitutory authority. — 
St. Savioi’R, Wesixiatk-on-Sea (Vicar) r. St. 
Saviour, Wehwate-on-Sea (Pauisiuoners), 
L1898J P. 217. 

3899. On compulsory sale of property — Applica- 
tion of proceeds.) — A piece of laud having b<H.m in 


1846, under the authority of Church Building 
Acts then in force, voluntarily granted in fee to 
the Church Building Comrs. for ecclesiaatical 
purposes, a church was built thereon. The whole; 
of the land was inclosed, A in 1849 the church was 
consecrated. So much of the land as was not 
actually occupied by the church was not conse- 
crated. In 1891 the London County Council, 
under their statutory powers, purchase part of 
the unconsecrated inclosure, A the purchase- 
money was paid into ct. under Lands Clauses 
Consolidation Act, 1845 (c. 18). The purchased 
land was afterward conveyed by the vicar to the 
county council. Upon a summons by the vicar 
for payment out : — Held : (1) notwithstanding 

the consecration, the Ecclesiastical Comrs., as th(; 
successors of the Church Building Comrs. had 
power, under Church Building Act, 1840 (c. 134), 
8. 19, with the consent of the original donor of the 
land, to direct that the purcharo-money should 
be applied to any of the purposes mentioned in 
that section ; (2) the payment of part of the 
Iirincipal money ixmaaining due upon a mtge. to 
the Govemoi*s of Queen Anne’s Bounty of thtj 
glebe, profits, A emoluments of the vicarage, ma.d(; 
by a former vicar to st^curc the repayment of a 
loitn inad(; to liim by the governors for the pur- 
cliost; of a vieai’agti 1 iouh<% was an ecclesiastical 
purp(»H<^ within th<; meaning of sect. 19 . — Ex p. 
Jx)Nl)(lN (JOUNTY ('oUNfTL, Bx p. CHRIST CUURCH, 
East Gkeenwich (Vicxr). L1H96] 1 Ch. 520 ; 65 
J.. J. Ch. 331 ; 71 L. T. 18 ; 44 W. U. 520. 

-- Payment to commissioners.] — See 
(’OMi»uj>?oRy I’ruujiAsE OF Land, Vol. XI., 
p. 267, No. 1891. 

- Costs of commissioners— On petition of 
reinvestment.] — Bee (\)MI*ui.souy 1*urciiase of 
Land, Vol. XL, p. 263. No. 1808. 

3900. Compensation for interference with light — 
Payment to commissioners.] — Christ Church, 
Newoate Street (1900), Times, Nov. 27. 

Liability for paving expenses.] — Bee High- 
ways ; Metropolis. 

Whether subject to Metropolis Management Acts 
- Building line of new church.] —Sec Highways ; 
Metuopoi.is. 

I). Actions and Proceedings by and ayainst. 

3901. Whether necessary parties to action — 
Enforcement of charge on glebe — By application 
for sale.] — S('ottish Widows’ Fund r. Craio, No. 
3557, ante. 

Sec. gene rally. Practice. 

3902. Discovery against — Commissioners ap- 
pearing as third parties - To defend performance 
of duties.] — MacAllister v. Rochester (Bp.), 
No. 395, ante. 

See, generally. Discovery, Vol. XVIII., pp. 42 
cl scy. 

Right to enforce payment of purchase-money — 
Of property contracted to be sold.]— «S'cc No. 3558, 
ante. « 


SUR-SECT. 3. — Rect’ors. 
Sec i^iri 111., Sect. 7, sub-sect. 3, ante. 
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Part VIII. — Religious Bodies other than the Church of 

England. 


Sect. 1. --PERSONS PROFESSING NON- ANGLIC AN 
OPINIONS GENERALLY. 

3903. Dissenters — Whether confined to protestant 
dissenters — Construction of wiii.] — A.-CL v. ITk'k- 
31AN (1732), Kel. W. 34; 2 Eq. Cas. Abr. 103; 
25 E. R. 482, L. 0. 

Annotations ;~Re!d. r. White (1778), 1 Bro. C. C. 1*2 ; 

Wwt r. Shuttleworth (IS.*).')), *2 My. & K. 084. Mentd. 

A.-i4. r. iJowiiiriK (1707), Wlhii. 1 ; MogRridge r. Thaek- 

well (180;»), 7 Ve.s. 30. 

3904. Position at common law.]— Non- 

conformity is no sin at common law (Ix)uu Mans- 
field. C..J.). — Hahkison r. Evans (1707). 3 Bro. 
Pari. Pas. ; 1 E. R. 1437 ; sub uotu, Evans r. 
liONDON (hamiieklain, 2 Biirii’s Eccl. J. 4 iw, 
0th Oil. 207, II. L. 

Annotations : — Conid. Keiiiii r. WlekeK (ISOiO, 3 IMiilliin. 

*204. Refd. Atcherton r. Kveritl (1770), 1 Cowp. 38*2 ; 

Bowman r. .Swular Sik*., 111117 J .'V. ('. 4U0 ; Bourne r. 

Keane, [111 111 ) A. (*. M.'i. Mentd. A.-O. r. Bratllaiigh 

(lS8j), 14 D. B. D. 007. 

3905. Evidence of dissent — Whether formal 

act of separation necessary.] — Barnes r. Shore, 

No. 18.3B, autf. 

3906. In Holy Orders of the Church of 

Eng^iand — Whether exempt from canonical obedi- 
ence.! — Barnes r. Shore, No. 183B, auir. 

3907. Whether infant can be — Forfeiture 

of legacy for being of particular reilglon.{— 'Pesta- 
trix bcc|iieathcHl a sum of mun(»y to tlic tnistiiCH 
of her will iiinm trust U> pay the* income aftt»r her 
nejiliew should liave attained tin* aj'c* of 21 ytiars 
to him during his life, provided that In* shoulil not 
he u Roman ('atholic at- her death or being a Itornan 
(’atliolic at ln*r death should ceii.se to he a Roman 
('atholic before* the expiration of a year afte*r ln*r 
death. The in*pln*w was an infant iit tin* date of 
tin* will, A a y(*ar A ii half afterwards, wln‘ii tin; 
testatrix died, was nine yeai*s of age. I le* had lH*<*n 
bapti.sed in the itoman Patholic ('hureh, A brought 
up hy liis fallier as it Roman ('atliolic. 'Pin* 
l«*statrix tlied on .luly 3, 1315: Uvtd : tin* 

nephew hiid not forfeil<*d the legiicy hy h<*ing 
baptised in tin* Jtoman ('atholic ('hurcli, as the 
iuti‘ntion of the testatrix was that there was to he 
a clniiee on the part of tin; h*gatee, A In; «*oiild not. 
exercist* that <*hoice A detemxine; what his religion 
.slioidd be until he i*eached yeai*s of discretion. 
Scmble : an 'nfant is not capable of bc-ing it Roiuitn 
(’atliolic or not a Jtoman ('atholic in tin* eye of 
the vt.— Jir .May, Imrjar ?*. May, [131 7 J 2 Cfi. 
120 ; SO L. (3i. 038 ; 117 J.. T. R»1 ; ,33 T. J.. R. 
413 ; 01 .Sol. Jo. 577. 

3908. Formation of synod — Subsequent seces- 
si(>n- -Right to property of seceding body.] (;c*r- . 
lain pei-sons in Sydney, N€‘W South Wales, built ■ 
a church A foimed thentselves into a congr«‘gat ion 
under the pastoral cart? of L., a Pn*sb>i8*rian 
clergyman ordained in Scotland. I'hey drew up 
rules wheitd>y they followed the doctrines A mcnle 
of worship of the Established (/’hurch of Scotlaml. 
When st*veral similar congr»*gations Hro84;, the 
various ministers formed themwlves into a synod 
after the manner of the church in Scotland. 
iiaving disagreed with tlie other ministers, n*- 
nounced all connection with tliem, A afterwai-ds 
the synod professed to cite him b<.*fon* them A 
deposed liim, A then applied R> a ct. of e([uity to 
order |>osses8ion to be delivered up of the church, 

A to restrain L. A his congregation from using it. 
The synod sued on their own behalf A on belialf 

4. — VOL. XIX. 


of the congn^gation, but the congregation declined 
to join in the suit : — Held : pltfs. had no title to 
sue, A c»ven if they had they were barred by ac- 
quiescence for thirteen yeai*H from following out 
their sentence. — J^no v, P(trves (18(12), 15 Moo. 
1\ i\ C. 383 ; 5 J.. T. 803 ; 8 Jiir. N. S. 523 ; 10 
W. R. 408 ; 15 E. R. 541, P. (J. 

3909. Proper parochial church, chapel or other 
place of religious worship — Whether proper place 
of worship lying In another parish Included.] — 
W3iere a Turnpike Act excmj)ted poi*8on8 from 
toll in going to A ivturning fi*om their proper 
parochial c*hui*ch, chapel, or other place of 
roligiouH wtu’ship on Sundays -//c/d ; ( ho word 
“ parochial ” c»xtcmdt»d over the whole clause ; A 
a dissenter was not within the exemption in going 
to A ivturoing frt>m his i)ix)per place of roligious 
woi'ship, situate out of the parish in which he 
resided. — Lewih r. Hammond (1818), 2 B. A Aid.. 
20(1; 1011 E. R. 342. 

3910. Usual place of worship — Whether chapel 
in minister's circuit Included.] -Wlu^n; a noncon- 
formist minister, in obeilu*nce to the rules of his 
connection, travelled tr> various parisli(*H during a 
c(*ri.ain s<*ason, to pn*ach <m c(*rtain days in <*ach, 
A passc'd through toll gates:- Held: he was 
entitled t(» (*xemption from toll under 'rurnpike; 
Roads Act, 18,32 (c*. 12(1), s. 32, as going R) his 
usual place of worship. - Smith c. Barne'it (1870), 
L. R. 0 Q. B. 31 ; 10 L. .1. M. C. 15 ; 23 J.. T. 71(1 ; 
31 J. l\ ,lo. 803. 

3911. Universities Tests Act, 1871 (c. 26) - 
Application - College founded after Act.] By tiie 
Hertford College Art, 1874, Magdalen Hall in 
tlie I'niversity of Oxford was dissolved, Hc'iifurd 
(’ollege <'r(*at<ed, A tli«* prop(*rly of Mag(ial(*n Hall 
t ransferred to Hertfitnl (^»llege. An eiidowrneiit 
for ii lay fellowshif) restricR'd iiR'iiibers of cer- 
t-aifi speeiOed <*hurcii(*s was artt*rwards ae<'epted 
by Hertford (Viliege. T., wli<» was not a member 
of any of the speeiOed eliun Ih*k, 1etiderf*d liimseir 
for exatiiination as a candidate, A was informed 
that lie might lx* examined if lie desired it, hut 
he must iitRlei’starifl tJiat lie would not lx; elected 
4*v<*n if lie sRxxl at the Ix'ad of (lie list-. T. did. 
not present liimwif for 4‘xamination, A M., a duly 
«pjaiUied eandidaR*, was elected after exarniruition 
Uf the fi'llowsiiip. Aft<*r tiie ehx'Hon T. applied 
(«> tlx* (/. B. Div. for a mundatuus : -Hrld: (I) 
there was no rcfuMil t4> examim* T. ; (2) a.ssuining 
tliat T. was n-fiiseil exaininiition, the olllt'e being 
full of a candidate* proptu'ly (pjali0<‘<l, a uutndamiM 
would not li<; commanding tlx; college to (^xamirn; 
T. A to pr<K*eed U* an <*le<‘tion, A T.’s remedy, if 
any, was by w’ay r>f app4*al (^> t.Iie visitor. 

(3) Tlx! ojx^ration of tlx; Hnivei-sities Tests 
Act, 1871 (c. 2(1), is confined to colleg<*8 subsisting 
b<*for*c* it was pass^^d, A the Act d<x*M nut prevent 
tlx* i reation in tlx* universities of fr<*Hh col]eg(*H, the 
<*nd<i\\ments of which am conflrxxl t<i the rmrmbers 
of a partif'iilar religious community. 

(4) Tlx* t'niversitx'H 'Jests Act, 1871, is not in- 
cor|>orat<*d with the Hertford (.’ollege vVet, 1874, A 
scH*t. 13 of the latter Aet, which provjd(*H that, 
notfting in this Act contained shall be construed 
t«» r4*ix*al any of the provisions of tlx; niv<;rsitie8 
'Tests Act, 187J, does not i*end**r flertJord (VdJegc 
a “ subsisting collegi* ” within the meaning of tlio 
former statute. — R. r. Hertford (JoijJ!:4H*: (1878), 

M H 
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Sect 2. — lUyman Catholics: Sah-sects. 1 <6: 2. Sect. 

3: Suh-sect 1.] 

Gifts for education in & propagation of Roman 
Catholic doctrine.] — See Charitiks, Vol. VIII., 
p. 252. 

Circulation of treatise.]— Charities, 

Vol. VIIL, p. 205, No. 208. 

Gifts for Roman Catholic monastic orders or 
societies.] — See (■iiaritiek, Vol. VI II., pp. 260- 
252, 290, Nos. 100, 120, 252, 735. 

Gifts for benefit or support of Roman Catholic 
priests.l— (Jhauitieh, Vol. Vlll., pp. 250, 305, 
Nos. 104, 10.5, 843. 

Gifts void as superstitious uses — Gifts for masses, 
prayers & obits.] — See Chauitiks, Vol. VJIl., pp. 
250, 251. 

8923. Effect of subsequent conformity. | — Plif., 
whilst a paj)iHi, assigned an advowson to deft, for 
99 yeniK A, having confonned, brought a bill for j 
a reasbigninent of th(^ t(‘iin, suggesting he had only . 
assigned it in tnist for himsc4f, & to avoid tlie 
])eruilties of 3 Jac. 1, c. 4, & I Will. At Mar. c. 20, 
uhich vest. presi^ntation of livings in th<5 gift 
of pa])istH ill the two univei‘Hitit‘s. 

lieru^ires Aet, 1713 (e. 13), does not in tlie case of 
a pn))isl make tlie whole trust void, but only the 
turn iiiion an avoidance which is vested in tin* 
universities (Lniiii JIaudwickk, (\). 

J’apists, on their conformity, are freed from any 
penalties they might otherwise sustain in ii‘spect 
of their recusancy (Lomi H ' itnwK KK, < (’ot- 
TiNiJTON V. Ki.ktciieu (17 il), 2 Atk. 1.55; 29 
10. K. IPS, I.. 

. Kentd. Whiti'hun'li r. HcvIh (17S<M. 2 Pm. 

.'>.'*'.1; Miieklehlun r. Hmwn (ISOI), S N’en. Ct'* ; 

I'imIiiioiv r. fiuiiiiiiiK (ISIUi), it L. .1. Cli. ‘JlWi ; CiiilderN r. 

Childei'H (1S,^7), :i K. A .1. ;H» ; (j!tir4'eigiie v. (iuM'eiiriie, 

I MM Si I K. it. ‘i'J.'l. 

See, aisn, No. 3921, jmst. 


Spn-sEiT. 2. - As Patuons or Auvow.soxs. 

3924. Operation of 3 Jac. 1, c. 5 How far 
retrospective.] Jly above Act “ Kvery person that 
shall be a. luipisb rei'usaiit convict, during the 
time that he .shall be or rianain a iveusant, shall 
l»e disabled fi*om the beginning of the pivseiit 
session of Parliament to grant any avoidance, 
etc.” ; A afterwards by tlie Aet it was enai'teil, 
that the ebaneellor A- si*bohirs of the Pniv**i-sity 
of Oxford sbouhl have the pii\seiitation, ete. A. 
was indiet eil of reeusaiiey A afterwards sueb pi*o- 
ceedings weiv had, that A. beeamo a popish 
iveusant convict. Hefoiv conviction, but after 
indietiiient, A. granted the next avoidaiuH* of the 
cliuivli of l>. appendant to the manor of J). of 
whicii A. was seised in fee : tin* ehurcli being void, 
the gi‘ant<*«‘ pivsenttal A- the pn*sent4*e was ad- 
mitted A instituted, etc. Piuui quarc intpe<iit by 
t he elianei'llor, nm.slei*s A scholars of the 1 -niversit y 
of Oxford, in wliieli the Act \vas pleaded os if the 
Act had given the pmseiit at ion to the chancellor, 
inaster A scholai*s, A upon plea by the grantee of 


A. & demurrer to it ; — Held : (1) The Act had a 
retrospective operation, &; disabled the recusant 
to make the grant from the beginning of the session 

1 of Parliament, during the time of his recusancy ; 
i (2) fraud shall not be presumed, but must be ex- 
; pressly averred ; (3) misnomer of a corpn., in an 
: Act of Parliament, when the express intention 
appears, shall not avoid the Act ; (4) if pltfs. in 
the quare impedit had omitted to aver that A. at 
the time of the avoidance was a recusant convict, 

I the declaration would have been bad ; but pltfs. 

! need not aver that he yet continues & remains a 
; recusant, for tlie presentation being vested in the 
I university, subsequent conformity shall not divest 
it. — O xford University (C?hancellor, Masters 
A Scholars) Case (1013), 10 Co. Hep. 53 b ; 77 

B. K. 1000. 

Annoiidions : — Aft to (1) Reid. Needier r. WliirheHtXir, Rp. 

i l6]5). Hob. 220 ; ('aHo of CViiiiendaiuH, Woodley r. 
Oxetor, Bp. & Muniieriiifir (1624), Win. 94. Aft to (;i) 
B^d. C'oiiudcii V. Clerke (161H), Hob. 29 ; ('rif^p v. l*ratt 
(1039), ('rr>. CJar. .549. Ucrterallu. Hentd. Tnaack r. C*lark 
(101,5), 2 JUilHt. 306 : A.-(l. r. Andrew (1655), Hard. 2;i : 
.Maiiby r. Scott (1003), 1 Sid. 109 ; Mirc'H r. Stilebay 
(1078), 2 Mod. Hep. 242 ; ThurHtoii t>. Slatford (1700), 1 
.Salk. 284 ; Aiion. (1704), 2 Salk. 6.5;5 ; H. r. De Haiighton 
(1718), 1 Sti-u. 83 ; A.-O. r. H^'e (\>i'pn. (1817), 7 Tuiiiit. 
.540 ; Habile r. Hutton (1833), 9 Bing. 471 ; Finch r. 
Bmok (1834). 4 L. .1. C. V. 1 : Cranch r. White (1835). 1 
Bing. N. C*. 411 ; Dalton r. Angus (1881), 0 App. C'as. 740. 

3925. Avoidance before conviction of 

patron as recusant.]-- Fitzherbf.rt r. Oxford 
University (('iian(’em.or A Soiioi.ars) A Reeves 
( 1709), 1 Com. ISl ; 92 K. R. lOlS. 

3926. - — Whether university has power or 
interest.! - -3 .lac. c. r> gives tlie Univei-sity of 
Oxfoi*d a iMiwci’ only A not an interest (lloiiAKT. 

Ddncomhe ?*. Oxford University (1921), 
Win. 11; 121 R. R. 10. 

Ainnitaiittn Refd. Edwards r. Exeter, Bp. (1839), .5 Bing. 
N. (’. 0.52. 

3927* Operation of Beneflees Act, 1713 (c. 13) - 
Assignment by patron to trustee., -('o'lTJNciToN v. 
Fletcher, No. 3923, tuiU . 

3928. Advowson vested in college - Right 

of nomination vested in Roman Catholic.] -Rover 
r. Norwu'H (Ri».), No. 2313, ante. 

3929. Effect of patron subsequently conforming. | 
-Oxford University ((’iiancellor. Masters 
A SciioLAKs) Uask, No. 3924, unit'. 

See. also. No. 3923, ante, 

Advowson vested in Roman Catholic A Protestant 
as CO-OWners.J --Ncr Nos. 19.59, 21 S3, ante. 


«K(T. 3.— PROTESTANT DISSENTERS. 

SCR-SEIT. 1. — lx OEXERAL. 

3930. Object A effect of Toleration Act.] — 

(1) Tlie obji'ct t)f the above Aet was only to nqieal 
eertain penal laws therein mentioned, leaving the 
common law ns it st<H>d with rt»spect to all common 
law offeiices agaiiLst redigion. 

(2) WheiT a trust is created for ivligious wor- 
ship A it caimot Ih‘ dlscovortHl from the deed 
creating the trust what was tin natuiv of tlio 


u the «*rvUv« it eciviiumU'«. -I'll.i.Ai 
r. UkatI>; (19151. 1. J.. H. 39 Mnd. 
10;i0.— lND. 

Q. (Vwrff.l — The CuMoii Law kiiowN 
no dlMtliictlon of ra>ite« ainoug>tt 
Honinii CatliolUw & no »H>uvcrt to 
HuiuAU CathoUcisin enii elaliii any 
hpiHdal or exelublve rights In the 
cliimdi on actnouit of any auinawd 
Kiii>orit»Tllv af hln cusle o\er that of 
Hthcn*. lhu.Ai r. IU:vti.k (1915), 
1. L. H. ^9 Mad. 1050. - IND. 

d. Citwmittff of head writ to assiid 
— .-(iifAurify uf 1---The apinitut- 


lueiit of tt committee of headmen or 
fUntmutkaHaft in u Human (*atholi<* 
(Miureh by the Biahop t^* assist the 
vieur in the stvulur alTutrs »»r the ehureh 
, gives the inenilK*rs of such eomniittee 
no right to ehwa* the ehundi or oust the 
vJear, & still h*ss to appoint a priest 
not under the discipline of land 
olMMtiviUH^ til the ('hurch of Home. — 
Maui AX Pii.i.,\i r. M\l\i*okk (Be.) 

I (1894), 1. L. H. 17 Mad. 447.— IND. 

j •. Kifdd to jirir.l — Bare posst*ssion, 
f without title, i»f a ik'w in a Homan 
■ Catholic chun'h, just idee the iKvupior 


ill defending by force the possession 
against the entry of a i>erson liaviiig 
I no litli*.--‘Biwn’ r. Mit.i..vrkky (1873). 
. 1. H. 7 C. 1.. 120.— IR. 

’ PART VIII. SECT. 3. SUB-SECT. 1. 

t. UaiMifti church — lHyhi of public 
to infer. I— The qiu*stion whether a 
' memt>er of the public has a right U> 
outer a Baptist church for worship 
de;»onds on the rules of the church A 
Its trust deed. — L<»xu r. Hawu.ns 
(1874). 4 S. V. H. 86.— AUS. 

f. Dutch Reformed CAiircA — Juris- 



Past VIIL— Religious Bodies other than the Church of England. 633 


religious worship intended by it, it must be im- 
plied from the usage of the congregation. But, 
if it appears to have been the founder's intention, 
although not expi-essed, that a particular doctrine 
should be pivached, it is not in the power of the 
designed objects of the institution. 

(3) The principle of public policy does not extend 
to the case of dissenters, so as to prevent the ct. 
from sanctioning the ai>pointment of a ministt^r 
to a congregation for a limited period. A: not for 
life, pmvided such be the usage of tht^ inenibei*s 
or t he^ pi*o visions of the original trust. 

(1) 'I'he <pi('stion of religious belief is irreh*vanl, 
except so far as the ct. is called upon to ex«‘cute 
the trust ; but if defts. make out that no j»ar- 
ticular mode of belief was int^uided, still they 
must show that the meeting-liouse was for such 
purpo.ses as the law can samtioii. 

(.j) A clause enabling tin* trust e(‘s to make 
ordcTs. etc. upon matters relating to the meeting- 
house is not to be construed as enabling them t(» 
convert the objects of the charity as by intiD* 
ducing a new form of worship A: iu*w doctrifu*s, ' 
i‘tc. 

(*5) A clause, in case of the desi*rtion or removal 
of frust<*es, directing the remaining trustees 
within a limited time to elect new trustees in placi* 
of th(‘ triistei's so deserting, etc., tloes not exttmd 
to disable a trustee, s»> having deserted, i*tc. from 
acting again where no successor luul, in th<* 
meantime, been apjuiinted, nor to the* case of a 
trustee who had left the obj(*ct of his trust (a 
congregation of Protestant dissent4'i‘s), fui account' 
of its iiaving be<‘n converted, against his appro- 
bation, to purj»oses distinct from the intention of 
the founder. 

(7J The Act o3 (Jeo. 3, c. IdO, extends only to 
the rejKJal of the clause i»i Toleration .Act, KISS 
(c. IS), A: th<‘ other statutes therein referred to, 
but lea\es the common law where it was. It was 
not int(md(Hl by the legislature, in passing r>.3 (leo. 3 
c. lad, to make any alteration of tlu* common law 
re.sp(‘cting the objects of that statute. 

{X) The ct. is bound to admini.ster tru.sts for 
the berii'lit of l*r(»t(*.stant dissenting congri^gation. 

(II) If land or money be properly given for main- 
taining *‘ the worshi]) of (iod ” without more, the 
ct. will execute the trust in favour of tlm e.stab- 
lished religion. But, if it be. clearly expressed 
that the* j)iirpo.se is that of maintaining dissenting 
doctrines, so long its they are not contrary t^) law, 
the ct. will execute the* trast ac<‘ording to the* 
expre.*:^ 111^*1^100. When*, its in this case, the 
intention ch*arly aj>fM*ars aiiiindr, though not 
expn*ssed in the instrument creating the trust, 
the ct. will also carry tin* manif<?st d(*.sign of the 
founder into execution, so far as it is consisKfUt 
with law. 

it Is incumbent on pei*soiLs meaning to cii*ate a 
trust for (‘huritable purpOhf*s, to make their inten- 
tion clear by the deed creating the trust. A: if it is 
yiot so, the ct. has no otliiT means of carrying it 
into execution than by collecting the intention 
from infoifnce A: fair pitf.su nipt ion. -A.-O. v. 
Pe.\rso.n (1817), 3 3Ier. 3.>3 ; .3il K. K. J.T), 

Lit C. 

AntuMatwHH : — Ah to (1 >R0fd. Bowman r. '■'m’., {IIM 7 1 

A. V. 406 ; llourm* r, Keane, IlJlllH A. (’. -In to of; 

Appnrd. shore v. WilHori (IsrJh u Cl. & Fin. ; Conid. 
A.-ii. r. .Murdoch I J)c (i. M. <». Mi; r. 


, St. Johu's Hoapltal, Bath (1876), 2 Oh. D. ; Froo 
C'hurch of Scotlaiul ((hMicml AHScuibly) r. Ovortoun, 
! ALocalister r. Voiing, 111104] A. C, dlTi. Rfild. A.-U. v. 
Kthorhlgt* (1862), 32 L. J. Oh. 161 ; A.-il. e. Huaoo (1868), 
L. U. 6 Kq. 563. As to (3) Re!d. A.-(b v. Murdoch (1852). 
1 De (J. M. & U. 86 ; a»lUer v. King (1861). 11 (J. B. N. H. 
14. .(8 to (5) Reid. .Milligan r. .Mltcholl (1837), 3 My. & Or. 
72 ; A.-0, r. Murdoch (1852), 1 Pc tl. M. ife (1. 8« : A.-O. 
r. Anderson (1SS8), 57 b. .1. Oh. 543. As f<> (7) Reid. H- v, 
llamHcy (ISS3), Oab. Kl. 126. As to (0) Reid. Wont t?. 
Sliutdeworth (1835), 2 My. & K. 684 ; A.-(l. r. Aliiwloch 
(1852). 1 Do (1. M. 8: (1. 86 ; drhntmd (or Macliityro) v, 
(iriiiioiid. (li)05J A. O. 603. 

3931. Whom term Includes.] -(1) Distinction 
between a trust. croaK'd for the use of Ihotestant 
(liaseiiiers genc*rally. A: for the* uscf of an existing 
eongivgation of l*i*otestant «lisst‘nters belonging 
to a imrticnlar minister ; in the former cnao 
Pn*sbyti‘rians, Baptists Ai lu(l«‘p«*ruh*nt'S are in- 
eliid«‘il ; in the latter the U*rnis of the trust open 
an impiiry inU) the partieular character of the 
congregat ion whhdi is the object of the trust'. 

(2) It is not iu»cessiiry, in ord(*r that the ct. 
may be etiabl(*d to <*nforee a trust' for a c<»rtain 
eongi*«*gation of dissenters, that, the trust should 
be d(*elared by any ileed or writing ; t he et. may 
iisci*rtain, fi*om evidence of usage or otlu'i’wisif, 
the ])ai'ticular trusts to which the piuperty is 
d(*dicated. 

(3) Where t rusts of a mtsding-lumse in Kngland 

an* created for the iisi; of a congregation, to be in 
as strict conn(!(!tion as is practicable with the 
Kstablisbifd Oburcii of Scotland, no piu'son is 
(■ntitled K) be a miuist(*r f>f the m.'eting-honso 
whose opinimis or acts constiit uU^s a dis((uaUncat'ion 
for the ministry of that (Jhnrch ; At the fact* that 
th(* meet'irig-h<Mise is locally sit'Uattfd beyond the 
jurisdietion of that Phurcli is immiterial. In 
d<‘termining the fiue.stion wb<‘tlier a particular 
minister was di.s(p(aiitled as a minister of the 
Established Ohiireh of Scotland t he et*. considered 
wls'ther the acts of such minister had brought 
him within the predi(tam*nt which, according to 
the terms of a declaration of the <jeti(*riil Assembly 
of that ('hureh, constituted a dissolution of iiis 
eoimeeiion with it, without det<*rmining whether 
tin* sent<*nc(* of a paiticulnr |ir<*shyK*ry, depriving 
him (A his li<*ence, wits or was not conclusive lus a 
<li.s<piaIincation. A,-(b r’. McitDorii (18.72), 1 

Jh* (J. .M. A: (b 80 ; 21 K. .1. (3i. 0111 ; Ml K. T. O. S. 
173 ; 12 K. K. 181, L. .1.1. 

Anootnlions : -Ah to (I) Reid. A.-D. r. ( liipliuiii (l8,».'l), D) 
510 ; A.-U. o. AiidcrrtdM d'^ss), 57 L. .1. i'h. 513. 

3932. Whether unltarlans.j Diti;M.MoND 

r. A.-d., No. 1010, 

- ‘‘Protestant dissenters of Presbyterian or 
Independent denomination.”] -~S(u: No. 1021, /W. 

3933. Right to worship peaceably —Enforced by 
Information.! — irifoimation will lie for disturbing 
a ilissentirig congi-ogatiori.— It. v, WiUiUaiiTON 
(170.>), 3 Burr. 1083 ; 07 K. It. 101.5. 

3934. Indictment -Removal by certiorari— 

Indictment under Toleration Act.]- An indict- 
ment found at rpiiiii/cr Hc*HHionH upon Toleration 
Act, M188 (c. 18), for disturbing a dissiuiting con- 
gregation, may be removed inKi ibis ct. by 
rvrtnirari before venJii t ; A upon convhdion of 
8<*vera] defts. upon such indictment eiicli is liable 
to the penalty of 1*20 imposi;d by that statute. -- 
it. r. ilcHK (1701), 5 Term Itep. ,512 ; 101 K. It. 
30,5. 

ion, : FoUd. 0. Wafllcy (ISDi). 4 AI. Ac 8. oUa. 


fiifium in ArrfNi/. J--A r'tiloiiinl onii- 
imnce or ntatuu-, In 1M3, cUroeOil 
tiuit the general anMeinbly of the 
Jluteb UefoniitMl Church nhoiiUi have 
the immediate management of c)iarg(*H 
the perfomjaiH'e at duty dc 
the doctrine or conduct of iiiiiibtcr!i. 


No eatWJh were to b*r hr«>ught hefont th<? 
higher et. which Ilixt ought to hav« 
tx***ii def'ified ill the inferior etn., ijfihrHrf 
in the jrieantime no iiif**n<>r et. hint 
IxtMi held. Sc the natun.* of the ca*Mj 
r*i|uirf<l a Hpeedjer jwdtleineril ; init I 
all thin was not to affect tlic right of t h« 


liJgtier otM. i4t take not lee. of caneH oven 
wltliout ttlfpeal whieh eofiijtirriied llio 
welfare of the dhiirch 111 general, 
Sc. iraiiio under Jt« jurindietimi. in 
the ordiuaiiee was alien'd ho an 
if} ghe the primary jiirhsiictiuu In 

itf her ^ t/i Ho* •' 
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Sect, 3 . — ProicHiant Dittseniers: Sub-sects, 1 dr 2, 

3936. Indictment under Places j 

of Religious Worship Act, 1812 (c. 155), s. 12.] — ! 

An indi(;iment found at quarter sessions UT>on the ! 
above sect, for disturbing a religious assembly 
may be i*emoved into this ct. by certiorari before ; 
Irial.—li. r. Wadley (1«10), 4 M. & S. 508 ; 105 I 
E. 11. 922. ; 

AmuiUUum : — Mentd. Ex p. Muptori OvcracorB (1856), 20 | 

J. J*. 58 J. I 

3936. How far courts will assist — Where ; 

doctrines not Illegal. J— Davis v, .Ienktns, No. 4029, i 
posl. ' 

3937. — “ Trust for maintaining dissent- ' 

ing doctrines.] — A.-G. v, Peakhon, No. .3930, 
ante. 

3938. Benefit of trusts for congregations — 

Duty of court to administer.]- A.-(il. r. Peaich(l\, 
No. 3930, (tufa, 

3939. Particular Baptists - Fundamental prin- 
ciples of faith.]- (1) it iH not. a fundamental 
principle of th(^ faitli of Pai-tieiilar DaptistH that 
no pei'soiL shall he allowed to ]ajrticij)ate in llu* 

I .Old’s Supper iiuhns A until lie has been baptised 
hy iiiiniersion after proh^ssion of faith. 

(2) Althougii in all eKsential A: fuiichunental 
doctrines all <hurclies A. r»>ijgregatiori.s of J*ar- 
lieiilar ihqdists <*tuicur, yet ii other matters eaeli 
church A' ('ongn^gation is se[)arate A: distinct, A 
none are at liln'rty to dictate to the rest as to any 
sucli matters in resiieet of which they may ililTer ; 

- /li'ld : it is a. part i»f tlu* constitution of ea<‘h 
church or congregatitm of J ’articular Jhijdists 
that they shall he at Jih<*rty to regulate their 
Ijraetice of fre<‘ nr strief. eommunion as th(‘y think 
lit. i A where it had heeonu' the jiraetiee of a 
partieiihir ehureh or eongregatioii ]u‘imit free 
eommunion, the <-t. refused to rt^straiu by iu- 
junetion the eontiuuanet* of the ju*aetiee. 

(3) Although tlu‘ jiraeliee of strict commuui(Ui 

had heeii adojittal up to a very recent period, yet, 
the del'd of eiidowiixeiit not providing for either 
strict i»r free communion: * J/vld : the majority | 
of the lull memhers of the congregation were I 
entitled to alter its )>raetiee, A to lulopt free [ 
eommunion.- A.-(l. r. (ion.n (1839), 28 Deav. : 
I8.“) ; 39 L. .1. (’ll. 77 ; 2 L. T. UM ; LM .1. P. 359 ; : 
7 Jur. N, S. 31 ; 8 \V. It. 511 ; 51 E. P. 152. ! 

Anmttaiious .In to U) FoUd. A. *9. r. Kthoriiliro (18621. ! 

:rj li. , 1 . C’li. IlM. At* to 12 ) FoUd. r. EthcriilKc i 

( 1862 ). ;i 2 L. . 1 . (Ml. 161 . Apld. A.-O. r. AukI llSGa), ]:i ! 

L. T. 2 ;i.*i. As to (.{) FoUd. r. Ethcilil^i ( 1862 ), ;i 2 ! 

L. J. (Ml. 161 . thnrroUv, Mentd. (.’umilcn r. 1 . 11 . (‘oiiirs., , 

imil] 1 K. n. 611 . j 

3940. Tlie doctrine of 8tri(‘t com- : 

miinion is not an essential doctrine of every I’ar- j 
ticular Ihqitist ehm*ch ; it is a matter of order A j 
praetiei' wlui li each elmreh had an inhenuil right ' 
to vary. A.-(i. r. Etiieuuhje (1892), 32 E. J. Ph. i 
191 ; it W. K. 199; 8 1.. T. 14. 

3941. Presbyterian Church of England- Dis- 
tlnguished from Independents.]- A.- Ci. v. ^Vnueu- 
HON, No. 4921. post, 

3942. Distinguished from Unitarians.] — 

A.-(h I*. Shokk, No. 404.5, post. 

Right to institute proceedings in respect of 
charity property - In name of Attorney-General. — 
See Phakitiks, Vol. VIII., p. 395, No, 2189, 

Baptised child of dissenter- Right to burial by 
minister of EstabUshed Church. --See Bvhial, 
Vol. Vli.. p. 531, Nos. 113-115. " 


Sub-sect. 2. — ^Ministers. 

A. In General, 

3943. Right to title Reverend.”]— Keet r. 
Smith, No. 1808, ante. 

Baptism by — Whether valid.] — See Nos. 24, 2985, 
ante. 

Election as churchwarden — Whether qualified.! 

— See No. 045, ante, 

B, Appointment, 

(a) in General, 

3944. Who may appoint — Whether congregation 
or heir of last trustee of chapel.] — Davis v. Jen- 
kins, No. 4029, post, 

3945. Who may be appointed — Minister not duly 
licensed by particular church.] — JM iujgan r. 
Mitchell, No. 3947, post, 

3946. •] - (1 ) I'pon a bill filed by two 

persons, i)ew-liolders in a chapel, A members of 
the congregation. A, in virtue of certain oHices 
which they held, entitled t-o be ti*uste(\s of the 
ehapel, on behalf of themselves, A all other persons 
interested as such pi*w-liohiers A membei-s except 
(lefts., against the (dlier i>ersons entitled to be 
such trustees, A against th(‘ person in whom the 
legal interest in the lease was vested, alleging tliat 
the lea.s<» of the ehapel was held U]>on an (‘xelusive 
1 rust for religious service uceording to tlie doctrines 
A discipline of the (’)iureii of Scotland, charging 
(lefts, with inlrodueing preachers into the pulpit 
who W(*re not ministers of the (’hurch of Scotland, 
A willi other acts in violation of tlie tru.st.s, A 
]iraying that '(lefts, might he eompidled to ])erfonii 
the trust, the et. grante(i the reliiM’ jirayed, iiolding, 
tliat, iijMUi the evidtmee in the (ause, the allege(i 
trust was suniciently madi* out, A that the acts 
(‘omplained of amounted to a bivaeh of trust. 

(2) 33ie majority of memlK'is of a chaiM*! can 
only pass rules consistent with the original tru.sts 
uiuler which the ehapel was eonstitiiled A have no 
power to desti-oy fundamental prineipl(.\s. Pew- 
ownei*s may sue on behalf of themselves A other 
peW'holdei-s. — MlLLKiAN v, MlTCUKLL (1837), 3 
My. A IV. 72 ; 7 L. .1. (3i. 37 ; 1 .lur. 888 ; 40 
E. \i, 8.52. 

Anniftiition Mcatd. Firi' (Miuivli of Scotluml (GeiUTul 

A>s.*inbly) r. Ovorlouu, -Maciili>U*r v. Vouni?, ll'.iulj A. (_*. 

;» 15 . 

3947. Temporary appointment pending 

election Whether person not licensed by particular 
church.] — Injunction granted upon atlidavit, bcjforo 
answer, to ivstrain defls., trust-ees of a chapel 
eivct-ed by a Presbj'teriaii congregation for 
ndigious woi-sbip, according to the usages, dis- 
cipline, A doctrine of the Phuix’h of Scotland, from 
electing as miuistei* a pei*son nut duly licensed by 
that cluirch ; but an injunction to ivstrain them 
fi-om allowing pei*son8. n(»t so licensH‘d, to olllciate, 
A fioiu pivvcntii^ persons so licensed A other- 
wi8i‘ duly authorised from oltlciatlhg duiing the 
iutei’uieiiate period i)rior to such (dection, was 
refused. MiiJ.UiAN r. Mitchell (1833), 1 My. A 
K, 449 ; 39 E. K. 750. 

3948. Mode of appointment — Where mode un- 
certain --How ascertained. J — Davis r. Jenkins, 

i No. 4029, post, 

3949. By election — Who may vote — 

Whether non-communicant seat-holders.) — Where 
pei'sons, who weiv merely hirers A occupiers of 
so4its or |>ews in a dissenting meeting-house, which 
was held in trust for the use of tlie congregation, 


from which au apucttl lay to tho avnoil : 
-—iirW,* tho Jurlmiiollou in hom<y of 
the goueral HMKnubly woe entirely 


taken nwuy by the ordinance of 1847, 
even though the case could not be 
tried so sneedily before the prwbytery. 


or no presbytery were in the meantime 
held.— MuTUtiY r, BCROCS (1867), 16 
L. T. 40.— S. AT. 
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but who did not take the sacrament there, had been 
excluded from voting at the election of a minister 
to officiate in the meeting-house, an application 
for an injunction to restrain the individual so 
elected from acting as minister, or receiving the 
emoluments attached to his office, was niust^d. — 
Leslie r. Birnie (1820), 2 Buss. Ill; 38 E. IL 
279. 

Annolniion Moiltd. Milligan r. Mitx'lifll (183:>). 4 L. J. Cli. 

281 . 

3950. Of majority of congregation — 

Where no provision in trust deed.]— A.-Ci. v. 
Junes (1835), Slielforcrs Mortmain, p. 705, n. 

3951. -- — Notice of election — Whether 

suincient.] — The trustees of a chapel of ilissenters, 
which, for want of a past-t>r, had lH*(‘n without- a 
congregation, eiigageil with a new pastor for a year, 
at a salary ; he gave notice in the papers of opening 
the chapel, A:, on the lii*st day of opening, gave 
notice to the congri^gation tliere, that they sliould 
proceed to an election of a |>!isl<»r after diviiu» 
service tlial day, aceoriiingly to*»k votes. I’pou 
being dispossessed by tlu* trusl(*es after th<* year, 
he a])pJied for a to he rest<u*ed, alleging 

that J»e was t*leeted hy the congregation for life. 
The ct. refused to grant it, on tin* gnaind tliat, 
supposing tliere wjis a conip<*tenl body to el(;ct, 
there was not sunicienl notici* givtui of tlu* elt‘c.tinn ; 
iV, therefore, they h‘ft the party to try his right 
in an action. To found such an applieatiori tlu'if* 
must he a probable colour of an election laid lu'l’ore 
the court. -U, r. L.VCUJEli ]i.\NK (■H.M’EL Trilsti-’Es 
ll80l). 2 .Siuitli, K. JJ. 20. 

3952. Trustees & class leaders of Wesleyan 

Methodist Chapel— Under provision in trust deed - 
Though contrary to rules of Methodist conference.! 
— Sevi'ial persf^ns subscribed for. A:, juirchased, a 
Jiousi* A: land, at a town which was one of llu* placi*s 
within a iiarlicular circuit of the We.sJeyan 
.Metluxlist coniuu'tioii. A cha)>e| was erected, A' 
trust.s w<Te declareil of tlui ])ro[)erty, vesting the 
appointment, of |)reachci*s in the founder of 
Meiluxiisni, John Wesley, for liis life, A^ afterwarils 
111 two other pei-sons in succession for their Iiv<*s ; 
John W«*.sh*y appoinLal pr(‘aciu*rs iluring his 
life. A: before his ileath, on tlie event of a further 
purcliuse of land, at the same place, a deed was 
e\e(ut<*d appointing new trustees, A vesting in 
the trustees ^ chiss-leudei's tlu* power of ap- 
ixiinting preucliers. JJy the* ruh*s of the M(‘thodist 
b<»dy, tlml ]>ower was in tJie (^>^lference. I’pon 
an infoimat ion tiled by semie of the members of 
the \\ esh*yaiis : — Held : tlu* trustee.s A: class- 
h^adeis Jiad the power of ap[>ointing the* preachers 
in ({Ucstion ; A: lairol evidence was inaelmishihle 
to show tlial, according to the paramount, intention 
of the found».*i*s, the right of apt>ointtJieut was 
vested in the W#*sleyan C’oufe*rc*nee, A not in the 
trustees of the deed for the time being, — 

f. ClAPilAM (1855), 4 iJc* O. Al. A U. 59J ; 3 
Kep. 702 ; 24 L. J. Ch. 177 ; 21 T. (>. S. 215 ; 
19 J. P. 51 ; 1 Jur. N. 8. 505 ; 3 W. K. i5H ; b'j 
b. R. 038, L. O. 

Annotation Mentd. (i. \V. Hy. A Alid. Hy. r. Hrihloi C orjin. 

87 L. J. Ch. 414. 

3953. For what term.>~ A.-O. r. Peakho.v, Xo. 
►930, ante, 

(6) Xaiure and Effect of Appointment. 
i. In Ciencral, 

3954. Whether contract of service — Within 

National Insurance Act, 1911 ic. 55).j -d) Xon- 
^nfoimist ministers of religion, appointed by tJie 
^eronce of the Church to which they belong, 
hich has power of appointment of ministers A 
ifluxisaal in of 


suitability, & paid by the circuits or the churches 
i to which they arc attached, aro not employed 
i under a “ contract of service ” witlxin Part I. of 
: the above Act. 

(2) Tlie employment of ministers of the United 
1 Alcthodist Church & the employment of minister 
I under {irobation, of tiie AVesleyan MetJiodist 
I Churoh, by the Conference of each of those 
’ Churches, or by the ciroiiits to whicii the ministers 
j aiv attached, is not an employment witliin Part I. 
of the above Act . — lie Employment of Ministers 

OV IGNITED MeIUIODTST (?HIJUCH, Ec EMPLOYMENT 
: UE AliNiSTEUS (l)NDKIt PUOHATION) OF WEHlJflYAN 

Methodist Chuiuui (1912), 107 L. T. 143; 50 
Sol. Jo. 087 ; 28 T. L. R. 539 ; 0 11. W. C. C. N. 1. 

3965. United Methodist Church .] — Jie 

Employment of Ministers of Cniteo AlE'riio- 
Di.sT Ciiriuii, Ec Employment of MiNisrEiis 
(UNDER PRuRATION) OF WESLEYAN METIIODIST 
(’liURCH, No. 3951, anfv. 

3956. — - Minister under probation — 

Wesleyan Methodist Church.] //a Empia)yment 
< jF Ministers of United Methodist Church, 

, Ec Empj.oyment of Ministers (under Proua- 
TioN) OF Wesj.eyan Methodist ( -jiuruh, No. 3954, 
ante. 

3957. Whether minister occupier -Of place of 
worship— For poor-rate.]- R. v. Reed (1727), 2 
SesH. Cas. K, II. 58 ; l^’ortes. Kep. 300 ; 93 E. R. 
111. 

;sVt, (jvncraUy^ Rates A^ Ra'imno. 

Whether appointed minister ** regular minister ” 
-Under Municipal Corporations Act, 1836 (c. 76), 
S. 28. |—-.SV6> No. 3907, /xW. 

— Under Military Service Acts.]-- Sea Nos. 
3972- 3974, 3970, punt. 

3968. Right to title “Reverend.”, - Keet r. 

, Smith, No. ISOS, ante. 

3959. Tenure of residence Whether estate for 
life Construction of appointment.] 'Du* minister 
of a dissenting ciiaiM*! wus invited b) bi'coiiic (lastor 
by ietfep from Mu; deatums, K upon this invitation 
entered uiu>n the oHlee of rixinister, tV. took pos- 
Si‘S.sion of a Jioiisi* ^ premises ^'^•Hted in trustees, 
to peiin.it tlu* minist-<*r of Mu; eliap<‘l, <luring his 
life, if he slioiiJd so long ('oriMiiiu* pastor,” to 
oeeupy the same without paying any rent r-— 
Hild : Mu; minister had an CMpiitahle estate bn* 
lib; under the trusts of Mu; d<*ed in the lioiise S, 
pD'Fiiises, iV, wiis <;riiiMed to vote; ill respeet thereof. 

- -Ruuton r. iluooKK (1851), II (?. R. II; 2 
jAit. Ib*g. Cas. 197 ; 21 U. J. <J. P. 7 ; IS U. T. O. S. 
J7J ; 10 J. l\ 73 ; 10 Jur. 509 ; I.JS E. R. .380. 

..l/i : Apld. Collii-rr. King ( l^(il ), 11 ('. Jf. ri. i I. 

Mentd. >'ln.‘nvlii r. Whyiiiuit iJKT.l). L. H. if J'. 213. 

3960. Evidence.] -V minister of a 

congregation of J'aiticuhir Jiaptisls occupied a 
lu uiK4* A: garden attacluid to the chapel of the 
congregation, wiiicli premi.ses were vested in 
trust et's, in trust that they, etc., would for ever 
peimit the dwelling-houHi; A: preinis^.-s to be held, 
etc., !)>' tlu minister of tbe said eongregation for 
the tim<* being. The miiii.ster ((Jaiiruint) wae 
appointed hy means of a call or invitation in 
writing, .signed by Mir**e dfiworiH of tlu* congDiga- 
tioii, Whicli lu; obeyed, 'rbis, A; liix own utate- 
ment Uiat Jie f;onsidei'i'd bis appointment to be for 
life, Al tlu- evidence of one of the d(;ac;onH, for 
35 ><‘ars a member of Mu* coiigi egation, to the 
effect, that the apiMiintiiurnt was ituulc in tho 
usual moile, A: in iiis ^ipinion was for life, was all 
that w;wi brought ffimard Mi show wliat waa the 
duration of his holding. 'I'iie n; vising barrister 
did not infer from the above that there was an 
office or holding for life, A: disallowed the claim : — 

FT. #J . I - « ■ - • 
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Hect 3 . — Proiesiant DvMenlers : StUt-sect. 2, B, (b) \ 

was a voluntary assocn., its object being to spread 
knowledge of the Gospel without regard to 
denominational distinctions, did not class 

themsfdves as a denomination. The persons who 
managed the society & those who subscribed to 
it belonged to various denominations. The 
society recognised the difference between an | 
“ (jvangelist,** ns they tenned their iireachcrs, & | 
a “ minister,” &- always described & addressed 1 
applt. iiH an “ evangtdist.” Applt. having been I 
charged with failing to respond to a notice calling ! 
him up for miliUiry service, the justhx^s convicted 1 
hhrj : — livid: (1) there was evidence before the 
justices on whicli tiiey could find that, the 
Evangelisation Society was not a “ dc‘ru)mination ” 
witliiti JMilitary Service Act, IhlO (c. 101), Sched. 1, 
jmr, 4 ; (2) applt, . was not a “ minister ” or a 
“regular ininistcu* ” within that jiaragraph. — 
Flint (Jourtiioj'K (1018), 87 L. J. K. if. 504; 
82 J. P. 133 ; 10 L. G. H. 302, 1). C. 

3977. - Ministers of “Spirit- 

ualists.*'!, - Oatkn r. ArTY, Mo. 3071, aniv 

3978. - - Appointment as regular minister 

after liability to serve has arisen.) -S t< ink r. 

WooJ>, Mo. J823, aide. 

3979. .!- M. was a male Ihitish 

subject who was. in lOHi, liable to senicti in tht; 
ih'itish aimy under the Military Sei Nice Acts. 1010. 
In 1017 h(* became a regular minister of a religious 
denomination. In 1018 la* was call(*d tipoii for 
military service, but failed to oresent liimself on 
the gnuiiul that lie was a regular minister of a 
religious denomination A therefore (‘\emj)t from 
military servic’c*. The Justices who Jieard tlu* 
information weix* of opinion that M. was entitled 
t><» exemption «V: dismissed the sunuuons against 
lum:--//W{/; the jijstic<‘s were wrong. TJie 
obligation to s<>rve on the part (d M. aro.se in 
1010, A he couhl lad afterwards change his sGitus 
so as to i'seape iiiilitary servict', liis liability to 
serve being specially t)reserved by the wording of 
JMilitary S<*rvice (No. 2) Act, 1018 (e. 5). — Moulds 
r. Mahtin, llOlSj 2 K. U. 802 ; 8S J.. ,1. K. H. 
115; 110 1.. T. 300; 83 .1. 1*. 17; 10 J.. G. JG 
825, I). (’. 

3980. ^ .j - man who obGiins a 

t'crliOcale of exemjdiiui under the si'cotul MiliGa*y 
Serviee Ael, JOlO (c. 15), A, while tJie eeHifieate 
remains in f(UTi‘, is ajipoiuted a regular minister of 
a. religious denomination does not thereby eome 
within the exeeption in the lirst Military SiU’vice 
Act, JOlO (c. 101), Seheil. 1, par. 1. On the 
expiry of his cert ideate t>f exemption, the man 
must, by virtue of stn't. 3 (3) of the latter Act, 
be deemed to have been enlistt*il A trausferivd to 
the ix'servi* on “ the appointed date “ — luimely, 
thirty days after the passing of (he Act. — <3iArN- 
ncY V. Pktkks (1018), 87 L. J. K. U. 833; 82 
,1. 1\ 177 ; 10 L. G. IG 100, O. G. 

3981. “ Religious denomination *' — 

Question of degi^e in each case.' -Applt., a baker 
A gix)cer, had since llUO held the appointment of 
unpaid minister of the Fudetutmiuatiomd C-lumdi 
at G. in Scunerset, A had sinee that time perfoiined 
the dutic'S of the office. The eiiureh was a ixdigious 
body not belonging to any denomination, A theix? 
wiis no other chuivh known by the same name in 
tlu' Gnited Kingdom. Jt had heon founded some 
eight or nine yeeirs ago in coiiniH’tioii with a 
n^igious movement conducttHl by li'aith Mission 
workei*s. Members of the Faith Mission went 
about the country a.'* “ travelling evangelists,” 
A these had, prior to applt. 's appointment, con- 


ducted the services. The building was not 
certified as a place of religious worship. The 
number of persons being church membere was 
between 50 &> 55, including the older children. 
There was no register of members. There were 
no rules or regulations for th^e govt, of the church 
or its members. Applt. claimed exemption from 
military service as being the regular minister of 
this church. The justices were of opinion that the 
word ” church ** as applied to the body in ques- 
tion, connoted nothing more than the voluntary 
asHOcn. of individuals for such religious pur- 
poses, as were usually comprehended in the 
term “ prayer meeting ” or “ bible class.” The 
word ” undenominational ” in conjunction with 
“ church ” was merely a descriptive term, having 
no other meaning tlian that the members att^hed 
to it ; A applt. was not a minister of a religious 
denomination : — Held : although tlie^ question 
W'as one of degree in each case, it was impossible 
to say that this body of pe^ns were a i-eligious 
denomination. On the evidence before them, 
t-lui justices w*er<' entitled to conclude that applt. 

■ was not a regular minister of a religious denomina- 
tion under MiliGiry Serviee Act, 1910 (c. 101), 
Sehed. J, -1. — Kick v. JIonnk (1917), 81 J. P. 

191 ; 33 T. G. IG 325 ; 15 L. G. R. 198, 1). C. 

3982. .J— Military Service 

Act, 1910 (e. 101), Sched. 1, par. 1, excepts from 
military wjrviee “ men in holy ordei-s or regular 
ministei's of any denomination ” : — Held : for the 
purposes of the exception, the question w'hethcr 
an assocn. of persons claiming to fomi a ” religious 
denomination ” must be one ol degree, A there may 
b(; leligious assoens. comprising so few' members 
as to warrant justices in concluding that they are 
not ivligious dtjnomiuations, yet an assocn. such 
ns the Gliujvh of .lesus Glnist of Latter flay Saints, 
founded in the United States in 1830, havii^ 
a present memhei'shii) of 000,000 A established in 
Great Rritain in 1838 with a pres^'ut membership 
o( 10,000 must be ix»garded as a religious denomina- 
tion. — llAW'KES L\ Muxey (1017), 80 L. J. K. IG 
1530 ; 110 L. T, 500 ; 81 J. P. 180 ; 33 T. L. K. 
308 ; 15 L. G. R. 420 ; 25 Gox, G. 089, D. C. 

: — FoUd. Kick r. nonne 15 L. tl. it. 

4i)S. Refd. Oaten i\ Auly 121 L. T. 215. 

3983. Society of limited numbers 

drawn from other churches — Seamen & Boatmen's 
Friend Society.] — Ruait r. Auty, Mo. 3975, ante. 

3984 . Single congregation — 

“ Undenominational church.**] — K ick v. Donne, 
Mo. 3981, ante. 

3985 . Latter Day Saints.]— 

Daw'KES V, Moxey, No. 3982, anic. 

3986. Evangelisation Society.] — 

Flint r. Couutuope, No. 3970, ante. 

3986a. From turnpike tolls.]— S5UTU r. 

Rauneit, No. 3910, code. 

C, Admission. 

3987. How enforced — By mandamus.] — Man- 
damiM lies to tmstees to admit a dissenting 
U^acher. — R. r. Rarkkk (1702), 3 Rurrt 1205; 
I Win. Rl. 300, 352 ; 97 E. R. 823. 

AnnfttitiioHii : — Distd. u. r. Jothttiu (I7au), ;; Term Uep. 

.'»75. Bidd. a*' Orton Vieara#re (IS4'J), 13 Jur. 1049. 

Xentd. Collier r. Kliitf (IMiG. 11 C. B. N. S. 11 ; IG r. 

City of liOntUm I'uiun, Ex p. Loudon Corpn. (laUi), <o 

L. J. K. «. I0JS7, 

<SVc, generally, ('uow'N Practice, ^'ol. X\ 1., 
pp. 314, 31o. 

3988. When mandamus will Issue— PrimA facie 
title necessary.] — Whore the minister of an endowed 
dissenting meeting-house had been expelled by a 
majority of the congregation, the ct. refused a 
moadontus to restore him applied for to enable 
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him to justify his conduct, because, it did not | 
appear he had complied with all the i-equisites j 
necessary to give liim a prinid facie title. — R. v. I 
JOTHAM (1790), 3 Term Rep. 575 ; 100 K. R. 741. ’ 
Annoiatiun : — Mentd. R. v. Saddlors* Co. (1863), 10 H. L. ; 

Cas. 401. : 

3989. .] — R. r. Dagger Lane 

OUAPEL TRUSTEE.S, No. 3951, anh\ 

Sec, generally, IJrown Practice, Vol. XVI., . 
pp. 283, 284. 

/). Salary. 

3990. Who are liable for — Whether all trustees ' 

of chapel — Appointment by part only.] — If a dis- 
senting minister be appointed minister of th<^ 
chapel by a part of the trust ei*s of it, he cannot 
maintain an action against all the ti’ustees for his 
Hillary, A: the fact of all of them luiving signed a 
notice* to him, demanding tin* possession of the 
chapel, will not make any ditlennice. — r. . 
Whiteiiovse (1S.3I), 0 C. ik P. 51.5. i 

3991. Whether deacons as agents of congre- 

gation —Effect of provision in document of appoint- 
ment.! — I'llf. was appointed the minister of a 
Baptist church by a document signed by defts. 
who were four deacons of the church. The doc.u- 
meiit slated tliat (lefts, iis d(*acons of tlu^ ehuroli, 

“ do now in\'ife y<ui to I lie pastiiiat(% autJiorised : 
by a unanimous vote at our last ehurcb meeting, > 
also at our finance eommittec! m(*<‘ling a unanimous , 
vote was iveorded A: a good majority of th<^ ' 
congregation, at a prest*nt salary of 25.^. [xt we(^k. | 
W\i I'egrel to stab; tliai (»nr prcjstmt ineoiui' will 
not wturanl anything liigii(*r now, but we la^reby 
jH'omi.se that if tlu* dear I^ord hIuiU pwjsper us 
financially, you shall lx* Ixmeiibxl thereby.” The 
pastorati* was deti^iininable on three months' 1 
notice. l*ltf. aided as tn'asurer paid Ininsi^lf ! 
his salary out of tJie funds in Ids hands. Ljxm 
iiotict* being given to terminate tlx^ pastorate, j 

sued d(*fts. to r(‘co\er the last fpiarter's salary, ! 
upon the ground that they Jjad (‘ontnietcxl as ; 
agents for jin undiselosed principal : -JlrUl : defts. . 
were not personally liable.- Mon ley r. Maici.v ! 
(1905), 51 \V. II. 395 ; 22 T. L. H. 7, 1). 

Augmentation of stipend -Whether subject to j 
income -See Income Tax. 

/s. ItcHirand from Ofjleiatinfj. i 

3992. By injunction Grounds for stay. ^ -Where 
the efTecl of tlx* execution of an injunetion t«> 
restrain a iuini.sb*r fr(»m oflieiating in a (;hapel | 
wherii he liad long performed the duti(*s would be 
to break up the congregation, tlx* et. will slaj 
such execution pending an fip]x‘al.- A.-O. r. 
Ml-nko (ISIS), 11 D, T. O. S. 197; 12 .lur. 31.S, , 
L. ('. 

Preaching sermon —Likely to prejudice fair 


trial of action .] — See Contempt op Ooubt, VoJ. 
XVI., p. 23, No. 183. 

F. Change of Doctrine or Allegiance^ 

3993. As ground for removal.] — The trusts of 
a deed, by wliich a chui’ch in Manchester was 
endowed, declared in distinct terms that the 
minister was to be in full communication with the 
Church of Scothuid, & any of the congi*egation, 
v^'hether u majority or mini»rity, were held to have 
a light to insist on the strict xxu'foimanco of the 
trusts of that deed ; ctmsequently, tliat the 
minist<*r having bi‘come a fiHJo chui'ohman, ^ 
thereby disseni(»d fi*om 11 Chureli of Scotland, 
as it was governed at the tinw^ of tiho ci'eation of 
the trust*, oiiglit to be rtmioved fi*om his oiRce. — 
A.-(h c. Mi nuo (ISIS), 2 J)e (J. ifc Hm. 122; 13 
L. T. O. S. 521 ; hi R. R. 55, L. Ik 

.'--FoUd. A.-(J. r. Miiitloch (1KI1»). 7 (iai'O, 445. 

Retd. A.-(J. r. Murdoch (IS.i‘2). I Do (3. M. &- O. 86. 

Mentd. A.-t 3. t\ Murdoch (1 sriti), *2 K. & .3 . 57 1 ; Wowtwood 

r. Mclvio (1866). *21 L. T. 165. 

3994. .] — A.-(l. V. Mdudikmt, No. .3931, ante. 

Exclusion from denominational trust — Secession 
of minister & part of congregation.! See (hiAiii- 
T1K.S, Vol. VUJ., p. 311, No. 952. 

(L llesignafion. 

3995. What amounts to —Whether expression of 
intention to resign.] — A Baptist miiiiHt4*r, who 
(*xpr(*8S(*s his int(*ntion to rcjsign hi.s ministry on 
or before a e(*rlain dat*(», at a formal m(‘eting (»f the 
coinmumeants of his church, (I(x‘h not tiu'i'eby 
lei'ininate his employ mimt. If a Ihipl.ist minister 
dtx*s detlnitcily resign his appointimuit , as from 
a future dat(*, Ix^ may, befori^ tliat date ai'riv<‘H, 
withdraw his TH'.signation at a formal mc*(jting 
of tlx* eommiinieants of tlx* church, although the 
meeting is not such as would ha ve powt*r f-o appoint 
a new minister.- -N ickhon r. Doijmhn (1911), 5lJ 
Sol. Jo. 123. 

3996. Right to withdraw -Before resignation 
effective.J“ “NiciosDN r. J)oia*jir.N, No. .39!»5, anfe. 

JI. Uemoval from Offur. 

3997. Power to remove -Wesleyan Methodist 
district committee.]-" Wahuen ’.4 Oase (18.35), 
(iriudrod's C'omp(*ndium, slh cd., 371, L. (k 
AmifttutionH : Reid. Nutiik Di». r. (ilmlMloiiu (tsm), L. It. 

.3 E'|. ]. Mentd. A.'D. r. ( ‘luphiiiii {1856), 16 llurc, 510 ; 

l.oiiK e. Capo Town, Dp. (186.6), 1 Moo. I*. C. D. N. H. 411, 

3998. Majority of communicants— Manage- 

ment vested in communicants.]— 33ie mari;igem<mt 
it\ tlx^ altairs of n diH.si*nting chapel, was ve.sbjd in 
1 Ixj communi(Wints. 33 xj congr(*gatioii being dis- 
s;itiHflcrJ with their minister, lx*ld a mefding, at 
whirJi they r(*Holv(xl that Ixt should 1x3 r(3Com- 
mf'uchrd to resign. Neither the mifiist<*r, nor 
a majority of the commtini(*ant.s was pnjsi^nt at the 


PART VIII. SECT. 3, SUB-SECT. 2.-D. 

h. H7(o are liable for—<Jhurch rum- 
viittve — Evidenre uf nurmbership.] - Pltf. 
8Uod llvt‘ defts., describing tiieui ai 
tlie ruinmlttei* of the Prc«b}'tcrian 
clidi'ch at J*., for hi.y Hulurj' oa minister 
from .Ian. 1857, to Aug. 1 m 58. The 
couiniitUH3 u>»itally coasiKted of eight 
pcrwuH chosen aimuully : A' a rcjc'ord of 
their pixK'eedings was kept : at a 
meeting of tlx* cotigreKution in 1*^.>6. 
it was ngrtHsl Uf give pltf. a call, A: 
afterwards, at another mcsL'tfng. that 
he should rw.viv'o iiD)6, a year, to Ik; 
paid to him from the pew rents, 
which it was euntoniary for the com- 
niittoc to collect Imlf-yearty. It was 
not bhown who com posed the coni* 
mittctc in 18.56, or tliat all deft4. wen.* 
memberR of it in 1857 or 1»58 : — Held : 
the action could not bo maintained. — 
Stewart p. Mabti.v (1A56), 18 U. C. R. 


177. CAN. 

k. - Withtlrnu'id of wrmbrfH from 

roimri'fiaiion. ) Tlic ifiemlMTs f»f a dis- 
senting congregrtl ion, win* bwl calk’d 
u minister, were not. b*>und to pay tin* 
st ipeud aftv«*r they ceaMcd t^# iat rnemlxTrt 
of tliai C4>i4fnwUi«»n. r. 

NiUIM; n8‘25), ‘21 r»x-. Odl. 816. 
SCOT. 

l . /*romifir of “ mitahh' ttuiinfr- 
nonet' " -IVht'ihrr bitulinfj . } • -< Ml liii eij- 
qiiiry into tlx* f*riiclice A: understaiulliuf 
of t lie I'nited .Sec*.ertslon (dinrch in the 
matter; — flild: a promise of ’* hiiit- 
able m ' Inleuttiico " in tlx- call of a 
congregation U> their pastor together 
wiili oi*rlalri pnxNxlure taken bv them 
in inviting him to the chaige, did JXit 
eonsfltufe a civil ohJigatioii for tlx? 
payment of stiiMuid.- Aknkii. r. 
KOHKKi'HO.v (1843), 5 Dunl. (Ct. of SCHB.) 


166. SCOT. 

PART VIII. SECT. 3, SUB-SECT. 2.— E. 

m. Arlif/n to rrstrain adntlnisirfUion 
of Ihily < 'omwiUrt ion ■ ~ ■ Sot iruii tUaln- 
tiblf in rieil nturi. | -Where A. otherri, 
mem hers of the Duleii lU'formed Church 
liistitute«l uiKX'tionin which they asked 
for nn ord<*r int^TdicUng mlalHt4;rH of 
that churr'h from coiiMiiultig to ail- 
mltilsicr Iffily Communion to [xirHonM 
wlx* Ixxl ia?cn ill relMdlloii ^ from QHlfig 
the ehun-ii pDiperly for this purpfiHo 
on llxt ground that such adinliilHtration 
Ac uw* w«;re opposeil t{» tho rulos of the 
eh'irr.-h (»r in the alternatlvo for a 
declaration of nghlH : -/fe/d .* the 
reception or rejection of any [Kiraoti 
at the |g>pd*H Supper wan a purely 
spirit tial matter Hi, w*aH not (Xignlbahle 
by aclviDuiun. — N’l-.tr. DONUES (lOlU), 
D. P. 1>. 7.— S. AF. 
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Sect. 3 . — Prohsiunt Disaenlers: Svib-aed. 2, H. ; 
anh-aecL 3, A. & B,] 

meeting ; but the resolution was afterwards signed 
by a majority of them, & communicated to the 
minister i-^Held : the resolution was tantamount 
to a dismissal, although it was not come to at a 
meeting, at which a majority of the communicants 
was present. — v, Aked (1835), 7 Sim. 321 ; 
58E. li. 801. 

Anruflalifjn .■--Oonid. Cooper v, Gordon (1860), L. II. 8 Eq. 

240. 

3999. In majority of trustees.] — P eury 

V. Shipway, No. 3903, mite, 

4000. & congregation "No provision 

in trust deed.] — By the trust d(iods of a congrega- 
tion of Independents, a chapel, a house, & other 
property, wei^e vested in trustees for the use of the 
congregation, A, to pei mit the minisU'r for tlie time 
being to occupy the lioiise. Tiie deeds contaim^d 
no express jirovision for the appointmf*nt or 
J'emovai of a iiiinist<*r. In 1S(U1, Ci. was invited 
by a rcisolution of the chur(di members of the 
congr(*gation become co- pastor with tlui then 
minist/er. In 1898 a majority of tlu' churcdi 
member's rcwdvetl that (1. be ‘dismissed, At the 
majorit y of th<^ trustees <’oncurred in this r(?solu- 
tion. (i. elaitned to hold his olVuu' for life, in the 
absc'tH'j' of iinmoi'ality, or jireaehing contrary to 
the U^nets of tiui denomiriatirin, which was not 
tharged ; - jfetd : (». was duly dismissed, A injunc- 
tion accordingly. Cooi'icu r. (Jouoon (1899), 
lu J«. 8 Kc(. LM9 ; 38 L. .1. Ch. 189 ; 29 h. T. 732 ; 
33.1. P.791; 17\V. !{.998. 

Grounds for removal Ch.mge of doctrine or 
allegiance.] -iSVr. Nos. 3931, 3t9i3, ante. 

4001. How effected Where minister tenant at 
will - Demand of possession of chapel sufllcient.' - 
J)OE d. Niniou. r. JNPKakg, No. 3992, mite. 

4002. - ,j — OoK <1. .loNEs V, 

Jones, Nt). 3tMll, mite, 

4003. " - Resolution signed out of meeting.! -- 

A.-CJ. r. Aked, No. 3998, mite. 

4004. By resolution under trust deed — 

Sulllclency of notice of meeting.) Uy the deed of 
settlemc'nt of a Baptist' ehapel it was ])rovided 
that every minister- should be liable to be forth- 
with ivmoved by the dc^rision of the church 
madt; at out' metding A coiiliimed at a soconti 
me<ding calletl hy a notict* which should t‘X])rt*88ly 
statt' the obie<*t of such meeting. A meeting 
was I'alhnl, the notice ('xptvssing that it was 
calh^d for t he purpose of bringing tdiarges against, 
A considering the dismissal t»f, the miui.sier. 
The minister did not att^md tlu' meeting A it 
did not appear that evideiiei* was produced in 
support, of any charges, but the me<ding ))assed a 
I'l^s^dution that, in constHpience of the minister 
liaving (lone eertain speeitied things, h<‘ was not a 
i\i A T»roper pei-soii for the olhce. A that his olllce 
bhouUl cease. A second meeting wits ealled, the 
iiotiee exprt»H8ing that it was to be for the purpose' 
4)f continuing A ratifying tht‘ ivsolution passt‘d at 
the foiiner meet iiig : - y/Wd ; (1) to summon a 
imH>ting for the pur]>ose of bringing charges 
generally, was improper ; if lu) ivasoii had been 
given for the dismissal, it might have held good ; 
but, under the oii*cuiustances, it was cU‘ar that the 
meeting liad not had the opportunity of t'xercising 


a sound discretion in the matter, A the dismissal 
was invalid ; (2) as the notice for the second 
meeting did not specify the resolution which was 
to be confirmed, that meeting was unable effec- 
tually to confirm the resolution passed at the first 
meeting. 

(3) Wliere the pmceedi^s by which the minister 
of a reli^ous congregation had been dismissed 
had not in the opinion of the ct. been fairly A 
properly conducted, the ct. refused to restrain 
him from officiating. — Dean r. Bennett (1870), 
9 Ch. App. 489 ; 40 L. J. Ch, 4.52 ; 21 J.. T. 199 ; 
19 W. K. 393, L. C. 

Annotatiima : — As to (1) & (3) ColUld. Hayman v. llugby 
School (1874), L. n. 18 Eq. 28. Befd. H. v. L. C. C.. 
Kx p, EdwardoH (1894), 15 R. 66; Wood v. 1‘rcBtAvieli 
(1911), 104 L. T. 388. 

4005. Confirmatory meeting.] — 

Dean r. Bennei't, No. 4004, ante, 

4006. Jurisdiction of court to Interfere.] — 

Waiuien’s Case (18,35), Orindrod’s Compendium, 
8th ed. App. III. 371, D. C. 

.**"G0XlSd. Long r. Cape Town, Bp. (1863), 1 
Mf»o. P. (J. V. N. S. 411. Beid. Natal, Bp. v. Gladstone 
(1866). L. K. 3 Eq. 1. Mentd. A.-G. v. Claphain (1853), 
10 Run', 510. 

4007. Though Crown visitor of church.] — 

Dacgars V. Bivaz, No. 89, ante, 

4008. When court will interfere— No provision in 
trust deed of chapel. J-— The* ct. will not interfere 
to priivi'iit the ridnoval of a minister of a dis- 
senting chapel vested in trustees, when the di*ed 
is silent Hs to tlii' mode of electing tlie minister 
A bis conlinuanco in olhe** A contains no provision 

i foi' his HuppuH, but he is ilependent for it on the 
I voluntary contributions of his flock.- -P okter v. 

I CI.AKKK (1829), 2 Sim. 520 ; 57 K, B. 882. 
Annotafitm Mentd. < 'oilier r. King (1861), 11 C. B. 

I 4009. When court will enforce removal- -Pro- 
ceedings for removal unfairly conducted.]- Dean 
r, Benneit, No. 4001, mite. 

4010. Effect of removal— Right to remove 
property.] — Doe d. Niuioix c. M*Kae(j, No. 3992, 
mite, 

4011. Proceedings for removal — Whether certifi- 
cate of Charity Commissioners necessary.] --An 
action for removing the minister of a building 

I registereii as a ]»lace of minding for religious 
1 woi*ship A for administering the trusts of the deed 
I ivlating to such building can be yirosecuted with- 
i out the ceidilicate of tlie Cliaiitv (Vaurs.— (iiJiN 
I V, (SuEiJii (1882), 21 Ch, D. 513 ; 51 J.. J. Ob. 783 ; 
I 47 1.. T. 285 ; 31 W. B. 149, O. A. 

I Anmttalion .•—Befd. Beiidall r. Bluir (1890), 45 Ch. 1). 139. 

I 4012. While suit for regulation of meeting-house 
I pending.] — Foley w Wontner, No. 4030, post. 


i ScB-sK(T. 3 . — Property. 

I -1. In Uencral, 

j 4013. Chapel — Registration A certification of — 
j How enforced.; — Mmidaimus to I’ogister A ceilify 
1 a dissenting meeting housw^. — B. v, Derry JJ‘. 
(1799), 4 Burr. 1991 ; 1 Win. Bl. 909 ; 98 K. B. 38. 
Annotatinn :' — Befd. II. r. (^lou^■e^te^^ihl^t* Jif, (1^^2). 15 

East, 577. 

Por marriages. —iSVf 1Ii:sbani> A 

Wife. 

Evidence of—On Indictment for 


PART Vlll. SECT. 3. SUB-SECT. 2. H. 

4006 1. Juristiiction of on/#*/ /o 
/m-. h -Whort' nii appeal raisin) the 
i)m'f«tio)) «>f (he preiK-r or iiiiprotHT 
exerelrte of ili*M,*J|)linar>* iM>wer» of the 
C’oiifeixnu'c of (he Methodist ohureh. 
wRIi itdcreain) to the exputsioxi of a 
iiiiul^Wr, Uio Suprtniic et, refused t-o 


interfere, the matter eomplained of 
Mt\u within the jnrisdietiou of the 
ConfereiuH*. - ‘ A«n e. METHom.'er 
ClirHCH (1901), 22 (\ L. T. Oce. N. 3 ; 
31 .s. C. H. 497. -CAN. 

PART VIII. SECT. 3. SUB-SECT. 3.- A. 

n. IHsSiilHtion of rtligious fto^u — 
Hiaht of coniinuinu adhrrents to niain 


projtrii^.l — The owner of land airreed 
to sell a site for a burial ground A 
church, in eounectioti with the Free 
Church of .Si*otland, if n congregation 
thereof could he gotten together. A 
church was built then^m, A a con- 
gregation in connect ion witii the I'rco 
Church aascmhled A performed dhinc 
siervice therein. Several years after- 
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bigamy .] — See Criminal Law, Vol. XVI., p. 730, 
No. 7954. 

Estate of minister in .] — See Nos. 3901- 

3003, ante. 

4014. Rights of former owner — Title of 

present owner of doubtful validity — Possession of 
key obtained by former owner.] — Mtf., who had 
built a chapel, conveyed it to deft, by a deed the 
validity of which was questionable. Deft, took 
possession, A: gave the key to a gawloner, who, 
with his peimission, lent it to pitf. to pi'oach in 
the chapel. Pltf. thei-eupon locked the eliapel, 
^ refused to re-deliver the key : — Held : he had 
not 8ullici('nt possession to maintain tivspass. — 
ItEVETT r. Brown (1S2S), 5 Bing. 7 ; 2 Moo, Ac P. 
12 ; h L. .1. O. 8. C. P. 191 ; 130 K. K. 901. 
AntHtltUiem : — Mentd. Huiiijjluvy r. Nowland ( 1862 ), l.'i 

Moo. I». L\ (’. 343. 

Rights of trustees.] — Sec No. 4010, post. 

4015. Compulsory acquisition — Investment 

of proceeds.] — Where a railway co. had taken 
under tlieir powoi’s a freehold chapel A: paid the 
piiivliiise money into ct., tl»e ( t. allowed part of 
the money to be paid out to the trustees of the 
chapel for the purpost' of investimmt in a lease- 
hold chapel, to be used in the place of that taken 
by the co.— /fc Heiioroth Piiapel (1«7‘1), L. U. 
19 Kq. 180; 11 L. J. Ph. 375 ; 31 J.. T. 571 ; 
23 W. K. 105. 

4016. — Acquisition of adjoining 

premises & conversion into residence.] — /te 

JiY.MIN<iTON BaIITST CllAPKL TuVSTEES, 118771 
W. N. 220. 

Sct% f/pner(illy, ( PriUHASK i)K 
fiANO, Vol. XI., pp. 2.30 ct seq. 

Lease of- -Whether within Statutes of 

Mortmain.] — See Piiaritip:s, VIII., p. 252, 

Nos. 137, 1.38. 

- Gift of provision of -Whether valid.] -.sVc 
PllAKITlKS, Vol. Mil., jip. 275, 278, Nos. 120, 130, 
J15. 4 17, 400, 407. 470, 473, 470, 407. 

- - Whether breaking into amounts to sacri- 

lege.] -Svei 3<1MJNAI. IjAW, \ ol. X\ j>. 0,‘>0, Nos, 
10710-10718. 

Suit relating to — Whether Attorney- 

Generai necessary party.] -->sVc Charities, \'oI. 
VIII., p. 308, No. 22.30. 

— Service of dangerous structure notice In 
respect of. j -Ncc Micnioroi.is ; J^ rlu- Health. 

Liability for paving expenses In respect of.j 

~ • See ilKUiWAYS ; METl«)f*nLis. 

Liability to rates.] .sVr Bates A: ItATi.vo. 


! 4017. Dissenting Chapels Act, 1S44 (c. 46), 

' s. 2 — Application of.] — A.-G. r. Anderson, No. 

; 4021, post. 

Residence — Estate of ministers in.] — See Nos« 
3959, 3900, ante. 

Burial ground — Position of.] — See Burial, VoL 
: VII., p. 548, No. 271. 

Removal of corpse.] — See Burial, VoL 

VII., p. 559, No. 352. 

Management of charity trust property.] — See 

('HARITIES, Vol. VII,, pp. 355 et seq, 

B. Evidence of Trmts. 

4018. Ascertainment — From usage of congrega** 
tion.] -A.-(i. r. Pearson, No. 3930, ante. 

4019. .] — A.-(i. r. MuRUorii, No. 3931, 

ante. 

Ascertainment of objects of charitable trusts.] — • 

Ncc, generally^ Puauitiks, Vol. VUII., pp. 303 
ci seq. 

How far trust denominational.] — Sec (Charities, 
Vol. VII 1., pp. 314 etseq. 

4020. Construction of trust deed — By usages of 
denomination.] — Warren’s (’ase (1835), Grind* 
rod's Ckunpondium, 8th cd. 371, L. i\ 

Antutiaiimut : - ConBd. A.-O. r. ('luphum (18.%3), 10 Haro, 

r>40. Mentd. Lontc v. (^apo Town, 14p. (1863). ] Moo. 

I*. i\ N. S. 411 ; Niitul, Bp. r. UladHtiMio (i860), 

li. U. 3 Eq. 1. 

4021. Protestant dissenters of Presbyterian 

or Independent denomination - Conveyance In 
1766.] — By deed in 17(91, M. conveyed a mt'SHuage 
to iriiH(4*es on trust t-o permit the same to be usi^d 
iis a meeting- house* for JVot(*starit disH<nit 4 *rH of 
the Presbyterian or 1n<le{M*ndent denomination,'* 
te) worship in as long its the Jaw should permit 
Pi'ot4»stant dissentei's to wot ship th<*i*e. For 
<^‘ighty years jirevions to 1879, the e-hapel was iiseel 
as an lndep<*ndent chap<.*I, lint, in 1881, a meeting 
of tlie congregation was conv<‘ned by tin* ))astor, 
the result being that a resolution was* cairi<*d liy a 
large majority, apiufiving a nieniortal to ilui 
IVesl>ytt*rian (’hiiivli of Fngland. asking that tlR< 
congn'gation iniglit lie received into tlie <‘hiirch. 
’rin* Presbyterian t’hurcli of Fngland purported 
tf» reeeive the eongregation aeeorelingly. It did 
not appear that tlie tiu^eling had been ealleel hy 
any formal writt<*ri not ire, iH»r was there any 
re<*ord of the proeee<lings, or proof that, care w/iH 
taken that the meeting was not attended by 
strangers. JMtf. A^ his wife, b4*ing rnemhei's of 

<M)ngregation, vote<| against the resolution : -- 


wards the irn*at biMly ef llu* eoiiirrciLra' 
(ion Hltaiid<»M<Ml their rfiiiiieetioa with 
the Free Clmrc-li ; ,Nc tla.*y, in eaii- 
Juiietiiai with the xeiidor, usHiimrd to 
hold p<iAnc8»<joji of the clmirh to lli<‘ 
ext'lusioii of hiieli of the iiiemherH as 
efoitliiiivd to adhen* to t lie Fni* < 'Imrelt. 
On an iiifoniiution tiled in the naine of 
the A.-Ci. : - ■//* W : ulthoiiyrli at first 
eoiidit ioiiul, the (oiitraet, hy n>asf»ti of 
a coiurn'ttat iou liaving asheiiihled in tlie 
chinx'h, had lK‘<^ome ahrtolnte, 6: limt 
HO long aH even om* rneinher rt^niaiiietl 
to claim the site* A: <dmif h on India If of 
the Free Church, tin; right of that l>ody 
continued, notuitliHtaiidiiig the change 
of opinion in the body of the nioml>erM ; 

in the (dreunistunees, an injiiiirtion 
wan dtH^-recd restraining any fart tier 
Interference with such right, & hIho 
a HiK*citic performance of the eonlraet, 
with coHta.- -A.-tf. r. Uiihistik (1S67>, 
13 Or. 495.— CAN. 

o. — — .1 — A congregation of 

secedera a ehafM*] wltich 

wan veHtcMl in truHti^CH for t>eho4if of a 
congregation in connection with the 
iKidy that afterwarda tjecaine the 
“ 1‘nited Associate .*^yiiod of Original 
Seceders.” A majority of the nyiiod 


joined till* Vroi' ( Inmh : Hie niiinirity 
met A: eoiiht it t lieiiiselveH tin* 

Hynod, adhf'riiig to fludr former 
prineipies. Tin* t'ongregat ion whh 
divid«'tl. hilt u majority wuHiii favour of 
liii' I'fiioii. In an uel ion of deehiralor 
hy the minority tft vjndhMit^^ their 
right to tlie ehapel ; H*ld: having 
regard to the trust title under whiidi 
the pn>perty was held, the ehalo'l 
helong(‘d to t he part of 1 lie eoiigrt'gat Ion 
whieJi adh<‘red to th<* prinei|>|ew 
maiiituliied hy the t'hurc'h for whose 
iiehoof it was vehte.4l in tnisU'O. -- 
r, IHkv (lH5!i), 22 Jiiinl. 
(ft. of Se->s.) 120 ; 32 S*.*. Jur. 40. -- 
SCOT. 

p. — , „ — j — Wher#- hy a ma- 
jority of till* inemhtM-^ of a rcdigifios 
lM>dy a n^holnlion was paHhcd to dU- 
Mdve A: aiiiulgamute with another 
ndlgious body A: to trufiHferits proisirty 
to Niieh lK»dy & a minority ohieet<*d - 
H*Ui : tlie original retigioort IsMly had 
not iMfcii dissolved, 6c the tiiiuorit> 
wen* eiitJin^i as coriNtitiiting such body 
to the pniinTty n^glntered irt its noifie. 
— N'KIihKIR'ri'Hf If HkICVOKMOL tVl.N- 
OHf’.OAliON OF 8TAM>F.«n'ON r. NKPKH- 
nrnxf'if H. O. Uonoiikoathi.v of 


, Stam»kiito.n (Ih93), ir. 61). s. AF. 

a- -I The Hpiritiiiil head 

of a ndigloiiM eoiigregnt ion emlowed an 
Kiieli with eliiireli nroiM-rty, who leads 
a heeeHsion 6c, willi a majority of hlH 
. followers, JoiiiH amdher ndigioiiH <'on* 

' iiexioii, IS not entitled to the pfiNHeNHloti 
, of siieh ehiireh pr»>tMTl y usagHlilHt. tliOHo 
ifiemlierH of tin* eongregation wlm do 
not join in or <‘onH4'iit to tlie HeoeHsion ; 
hiit fln^ latUT, even though in a 
minority, im* the true eongregation 
UHSiudi. (•ntitii'd to thefhurr:h prop<*rty. 

IiWAvr. r. (1902), 17 E. If. 

H. S. AF. 

PART VlII. SECT. 3, SUB-SECT. 3. --B. 

r. Cotudrurliitn of tntHl df.vtt 
fmnrr to nniieuiiiornry throlouhal 
trurl;H.\ -In 1710, Hojiie ifienila*rH of a 
FrenhyUTlaii eofigrc'gutioii In Iluhlin 
net on foot a HulHi«>rlption to form a 
fund for eherit.uhle pur|>OMrM. A d 4 M;d 
of tnirit divdured thiH fund to Iki for 
the r.upport of religion In Af abimt 
iluhlin At the Houtli of frrdarjd, by 
asitirtting Ac Hiipportiiig the ProteHtant 
lilnmoiting lfiter«*st : - ■ UrUi : Hi© 

phrane ** JToteHtarit liiHHeiitorH *' Jmd 
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Ecclesiastical Law, 


>S’cd. 3. — Proiesiani Dissenters: Sub^secL 3, P., C., 
^ * JE’.] 

//cW ; ( I ) on the construction of the deed, the 
trust was in favour of fiithcr or both of the de- 
nominatirms known as IVesbylerian or Indepen- 
dent at the datci of the deed, the differences of 
doctnno or worship between the two at that time 
not be.ing regarded by the settlor as sufficient to 
exclude either from the trust ; (2) whether the 
l^iH^sbyterian (-liiirch of England now existing, 
does <»r do<*H not represent the Presbyterian body 
existing in 170(3, its rules, ns now observed, (jon- 
flict (‘fitirely with tiie essential characiter of the 
Indcipcuide.nt denomination, both as formerly & as 
at pn^sent existing. 

(3) Dissenting Chapels Act, 1844 (c. 45), s. 2, 
ns Ui 25 years user, was intended as a shield for 
those in ])OBS(;sHion, & not as a weajion of attack, 
but. in t.he jwsent casti the Act did not ai)ply, as 
the (question wjis not a question of “ doctrines or 
opinions or mode of worship.” — A.-(*. v. Ani>eh- 
HON (1888), 57 L. J. (ih. 543 ; 68 D. T. 720; 30 
W. H. 714 ; 4 T. L. Ji. 370. 

*SVc, also, JSo. 3031, ante, 

C, Enforcement of Projwr Trusts, 

See, generally, (7iiauitieh, Vol. Vlll., pp. 305 
ct seq, 

4022. Must be for lawful purpose.] — A.-(i. v, 
PEAliHfiN, No. .3030, ante. 

4023. Alteration of trusts — By change of admin- 
istration of doctrine — Power • f congregation-— Or 
trustees.]— A. -(h v, 1 »k\ii«on, No. 3030, ante. 

4024. — .] — EoU5Y V, WONTNER, No. 

4(»30, vosU 

4025. ,] — Under the deed of endow- 

ment, a certain tiinpci was ” to be used ^ enjoyed 
ns a plaec‘ of jniblic n^igious wr>rshiii hir the ser- 
vlet* of Cod l»y (Ik* society of Pi'ofestant Disst*nter8 
of tJi(* deiioiuinathm of lnde[u*iidents, iV profe^ing 
tin* iloetrine (‘oiitained in the Cateehism of the 
Assembly of Divines hc*Id at. Westminster, & 
conimoiily railed the “ As8(*mbly’s (-atechism,” 
At also by such other pei-sons as should thei*eaftor 
be united to the said society. At attend the worship 
of (lod in the said ineeting-lioust*.” Several yeai*s 
after the date of the deed the surviving trustee A: 
the oongivgatitui of the chapel conveited the 


1 natui-e of their religious worship into that of the 
“ Paiiiculor Baptists ” : — Held : the use of the 
chapel must be restored to those professing tlic 
original Independent doctrines. — A.-G, v, Aust 
(1865), 13 L. T. 235. 

4026. Powers of members.] — Milligan r. 

: Mitchell, No. 3946, ante, 

i 4027. Effect of acquiescence by dissenting 

minority.] — In 1827 some members of a dissenting 
; congregation acquired a piece of ground, upon 
I which they built a chapel which was conveye<l 
‘ to trustees, to be held by them “ in trust A: for 
' behoof of the Associate Congregation of Original 
Hecoders, at C. to whom solely h those who shall 
: in time coming accede to them, Ac continue in 
' adherence to the original principles of the secession, 
the subjocts shall belong.” All questions of ad- 
herence to such principles were to be determin(*d 
; in a certain manner, llie congregation con- 
; tinned to use the chapel until 1852, when a larg(* 

! majority, inciudiiig the minister, joined another 
dissenting body, which was considei*ed to hold 
; the same doctrines. In 1856, certain members, 
forming part of the minority of the original con- 
; gregation, instituted a suit to have it declar<*d 
that the chapel, etc., belonged to, Ac w’as to he 
held for the use of, those only who adhered to t lu* 

I original doctrint* : — HeM : i>ltfs. hatl acquiesced 
in the proceedings A: the suit should be dismissed. 

It is a universal law, that if a man, either by 
words or by conduct, has intimated that he coii- 
; senls to an a<’t whitdi has been done, A: that he 
will offer im> opposition to it, although it could 
i not have been lawfully done ^dtiiout Ills consent, 
Ac lie theieby induces others to do that from which 
; they otherwise migiit have abstained he cannot 
question tlie l^ality of the act he iiad so sanctioned 
to the jin'judiee of tliose wlio have so given faith 
to ills words or to the fair inference to be drawn 
from his conduct (Lord Campbell, (^). — Uaikn- 
cRoss V. J-iOUiMKH (I860), 3 L. T. 130 ; 7 Jur. N. S. 
140. II. L. 

AntwlcUian : — FoUd. Lang r. Purvfs (1862), 5 L. T. 809. 

4028. Whether deed condition precedent.] — 

A.-G. r. Murdoch, No. 3031, ante, 

4020. Mode of enforcement — Chapel supported 
. by voluntary contributions.] — (1) Joint purchase, 
to hold to the purcliasers, their heirs, successors, 
A: assigns for ever, in trust for erecting a i^rotesiant 


not u kiuiwii livui jiicuning as to 
im'vc^nt the iifltnlMsii>n of evldt'nce us 
hi its nieuniiig ; 8: t heologleal works of 
the iKTiod iiiiKht. Ik* admit t€*tl in 
evidenoo Ui slmw the itieanlng of (hose 
words as nndersUHid ^ used liy tlie 
author of the trust. — U ui'mmond r. 
A.-(». (IK4tt). 2 II. L. Uas. 897 ; 14 
Jur. 137.— IR. 

PART Vlll. SECT. S. SUB-SECT. 8.— C. 

40861. .-itfrrtUivn of trusts — /Vuerrso/ 
members.] — Where a ohuit'h organisa- 
(Ion is fomietl for the purpose of pro- 
moting ct*rtatn dettned ctoidrtiu's of 
rt*liglouH faith which are se\ forth in 
its incorporate iirlicU's or constitution, 
the churcdi proiw*rly which it acquires 
is Imprtiwsea witli a trust to carry out 
that purpose, a niujority of Oic con- 
tfitvatiuji oaniiot divert the prtiport v to 
iiu'oiuiisient uses Hgiiinst the pn>((*s( of 
a minority however small. — A xdkkson 
r. UlHi.At<ON (1920). 3 W. W. K. 301 ; 
AS II. L. H. 491 ; 3« Man. L. H. 536,— 
CAN. 

a. hffret of internal dissensiatat — 
7'nisl tmund to orif/inol institution .] — 
Wiiort* It apiK-aref! on tlie facts that 
a <Hiuirri«atlou had Itovn brought 
l.ogvtiier on a certain denominational 
tiaids, 4: trust pro|ierty ai*quireii 
after^varda internal dissenKions arose : 
— -HeW ; the trustees were liound to 


the original institution. — Stiwut r. 
CaIwon (lK49),3Nfld. L. It. A8.— NFLD. 

t. Oritfinal church (dHtndtmrd — He- 
vutrul to new site .] — An action l»y 

J dtfs. for a mandatory order compelling 
lefts. l4i reopen an old cliiirch for 
worship & to allow pltf. H. to conduct 
W'orsliip therein according to the 
ritual hi regulations of the Kvangelical 
Lutheran denominution, for a declara' 
tion that pltfs. uvrt* cntltk*d to have 
the trusts of tlie cU*ed of the ctiuroh 
carried into execution, for an Injunc- 
tion n^st raining defts. fn>m leasing or 
soiling said church or lands A; from 
using or allowing aanic to be used for 

I mriiosc’s other tliaii d«H'lar(*d in the 
rust de4*d, etc. The original society 
built A: took possession of a meeting 
house on the said land & occupied the 

I dace for n*ligious ust's down to 
.)ec. 13. 1908, when the premise's 
uvre vtu'atod. The building iiecame 
too small for the congregation, tk it 
was resolved almost unanimously in 
1908 to sell the old site A: buy a new 
one : — Held .* the queetiun insulvod iu» 
quosUnu of doctrine, but- only of 
proiierty ; the legal title was in defts. 
K no breaelt of trust had arisi*n in 
regard to which pltfs. had a right or 
intervat to complain, but it was a 
legal breach of trust to remove from 
the alto, which should Ik* investigated 


by another method. — UuKciLi r. Pauli 
(1912), 21 O. W. R. 776 : 3 O. W. N. 
915 : 26 O. L. H. 94 ; 4 D. L. U. 319.— 

CAN. 

a. Trust rested in member of 
denomituiiiim — Membership relin- 
guished — Xccessity for convepanee to 
new trustee. 1 — In a deed conveying laud 
to trustees for a dwelling bouse for 
the use of the Methodist minister for 
the time being, there was provision 
made for a new appointment in the 
cast* of a trustee ceasing to l>elong to 
the Methodist Episcopal C'hnrch : — 
Held : upon the happening of that 
event in the case of the last surviving 
trusUie. the estate did not ipso facto 
become divested, but the intention of 
the grantor plainly being that It should 
go over to new tn'Htces. this could 
only be effected by the surviving 
grautet* conveying to them. — H ambly 
r. Ft UJ3R (1879), 22 C. P. 141 ; apprvd, 
FKK.il rtON r. Gibbon. 22 Gr. 36 ; consd, 
H. r. Iri'niBiK, 41 V. C. K. 148: 
Whitby r. Libcombk, 23 Gr. 1. — CAN. 

b. Trust Atm ftorarilu withheld from 
original purpose.] — Part of a congrega- 
tion comii'cted with the United Original 
.Secession ('hurch sc|*arat<.*d from that 
church with tiicir minister & formed a 
new itingregation. In 1871 the con- 
gregation liought a place of worship, 
& a minister's house, taking the Utie 
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dissenting chapel : the regulation of such an 
establishment, with no iixed revonuc, but sup- 
ported only by vohmtary contribution, is the 
proper subject of a bill, not an information. 

(2) The apx>ointment of a minister is in the 
congregation generally, not in the heir of the sur- 
viving trustee. 

(3) The number of IpusUh's is to l>e kept up, but 

the mode of appointing them A: the minister, | 
whether by the majoritj" simply or in any more ; 
limited way, being uncertain, an inquiry was , 
directed, who according to tlie natuiv of the | 
establishment are entitled to propose trii.sh*<*s, A: | 
elect Ac approve a minister. | 

(4) Disst'uting e.stablishments will bo supjxu’t-ed • 
if the doctrine prt^ached is tolerated by law. — 
Davis v, Jenkins (1814), 3 Yes, A: 11. lol ; 35 
E. R. 430. 

Anwiiniunut : — As to (1) Bald. Millifran r. 3IIU'hf41 (1S37), 

.*1 My. ^ Ct. 72 ; Preatiioy r. Corpu. A.-U. 

(1882), 21 irh. D. Hi. 

4030. Exercise of Chancery Jurisdiction.! —( 1) 

Jurisdiction for execution of a trust- for supporting 
a dissenting ineeting-bouse, ditlicult to exeiTise, 

(2) fVnding a suit for the regulation of a dis- 
senting ineeting-hous«*, the minister, if performing 
his duty, will in general be continued, W’lietlier 
duly appointed or not. 

(3) A dissenting ineeling-ljouse must contJnue 
devoted to the doctrines, originally agreed on at 
the foundation of the trust-, thougli some of the 
congregation may change their opinions. — Foley 
V, Wontnek (1820), 2 Jac. Ac W. 245 ; 37 E. U. 
1521. 

AMuMiom : — As to (I ) Reid. MllliKaa r. Mitchell (1837), 

3 My. & Tr. 72. As to (3) Re!d. .Milligan r. Mitchell (1837), 

3 My, dc <'r. 72. 

By action — Whether consent of Charity Commis- 
sioners necessary.] — See Chaiuties, Vol. VI 11., 
p. 305, No. 2179. 

Parties to action —Whether Attorney- 

General necessary.] — See Charities, Vol. VI 11., 
p. 398, No. 2230. 

D, Recovery of Trust Property, 

Notice to quit — Whether necessary — Whether 
minister tenant at will of trustees.] — *SVc Nos. 3901, 
3902, ante. 


4031. Service of process in ejectment — On whor 
served — Surviving lessees & sexton.] — In eject 
ment to recover possession of a dissenting chape 
service ou the surviving lessees & the sextoness i 
sufficient. — Doe d. Kikschnkr v. Roe (1838), " 
! Dowl. 97. 

; 4032. Sexton holding keys.] — Servic 

I upon the sexton who holds the keys of a dissenting 
chapel is sufficient to found a motion for judgmen' 
against the casual ejector. — Doe d. Hoott r. Rof 
(1838), 0 Scott. 732. 

4033 . Where tenant has left countr; 

— Holder of key, wife Sc servant of tenant.] — Ii 

('jectmeiit to recover possession of a chapel, th« 
tenant in possession having qnitb»d the roimtr> 
ifc not being likely to iH'turn, service having beer 
fjTected on the pei*son in whose custody the keyt 
of the cha]>el wen* placed, on the wife of tht 
tenant A: on his sei-vant, the ct. grantc»d a rule 
absolute for ju(lgni4*nt iigainst/ tlu^ casual ejc*ctor. — 
Doe d. Dickens v, Hoe (1838), 7 Dowl. 121 ; ( 
Scott, 751. 

Anmttation FoUd. Hoc il. Scott v. Hoc (1840), 8 8t:ot.l. 

408. 

4034. Trustees — Sc at meeting house.] 

— In an ejectment recover a diKsenting mt'eting 

house, service on tin* trust<*<*s Ai at t.lu* 1 m)Uh<^ h 
sufficient for a rul4» »iwi, Ac- service? of the rule ot 
the trustees for a rule* absolute. —Doe <1. (Iray r 
: Roe (1839), 7 Dowd. 790. 

I See, tfcnerally. Landlord At Tenant. 


ii\ Trustees, 

Appointment - Whether Trustee Appolntmen 
, Act, 1860 (c. 28) applicable.] — Sec (^iiaiutteh, Vol 
Vlll., p. 372, No. 1787. 

4035. Application of Trustee Appolntmen' 

Act, 1850 (c. 28).] — Where a d4*ed eontairied r. 

' powc‘r for the appointment of eight new t^lstee^ 

: for a chapel ; —//c/d .* (I) eiglil. At neither inor* 
nor less than that-, ought to b<* the* iiiiniber ; (2) 
above Act applied f»nly where the* power Ut appoint 
new trust4*es h/is lapsiKl. ' A.-D. v, Hlackritrn 
(1853), 21 L. T. O. S. 291. 

4036. Mode of appointment -How ascer- 

tained.] - Davis v, .Jenkins, Nii, 1929, ante. 


iu favour of certain iiiciiibcrH of the 
coiumvatlou & Htich other iH'irHotiH an 
iriignt thereafter be aii|Kiiut-ed by tiiaU* 
memberi) of the couiproffatluii, ou c^uirli- 
tUm that any truHtc^ nr uicuilKtr leaviutc 
the cH>nirivxat loti & ** worHhJupin»r 

elaewhere not in harmony with the 
piincipk*u contained in tlie txwtiiuouy 
H'uited Oriirinal SeceaMiou)," Hhoiild 
be dlsqiiallded from acting or votJnfc. , 
In ounHequenoe of the nilniaUT fuiiiiiK | 
into bad tieaith ttie church waa cUjmmI 
in 1878 Hl the tniKteea were authoriHcd 
to Hell the church. The church waH 
not sold, but the premises wen* let 
& the rents applied in reduction of 
debt. In ls86 a |>et>itioii was presetnt ed 
by the ijynod of the irnited OrliHnai 
i^eceders, with the concurrence & c<m- 
sent of four persons describing them- 
selves as members of the cnugrr'ga- 
tion “ at the time of its dissolution,” 
against the two surrivitig tmstceH, 
praying thf* ct. to ordain the trustees to 
pay over the trust funds Sc to oonvey 
the trust property to the petitioners 
for behoof of certain funds of the Hynod, 
or to pay & convey the same for siieb 

f >urposeH as the ct. should deem most 
II accordance with the purtMMes of tlic 
trust, on the ground that the purposes 
of the trust had failed ; — Held: it harl 
not lieen proved that the purposes of 
the tru»t had failed 6l petition dis- 
missed. — ^TH03iflON r. Avokmhon (1887). 
14 R. (i't. of Seas.) 1026 ; 24 .Sc. L. It. 
7HI — ^nrvp 


o. Lottd vcstiil in. Inister.i for niini- 
Mt4'r--\at for noifjrrfjfUion.l - - iMiid 
vested in tniKtcch for the use* «»r, Ac uh 
a place of residcjM t* for, a iiiinlHlcr of 
a relJgioiiH body. A' for such other 
jiurrMfst^ as tin* iMiiUMtcr^ of Much IhmI)'. 
at their general ciuiferciici*. might from 
tunc to time appoinf. is not ” land 
held by triistecH for the use of a eon- 
gregatioii or religious liody ” within 
C, .S. V, c. 611.-- Ifr ('iiritriivit.ljc 
MKTHOIMHT El-IKCOfAL (‘tflKclf |*RO- 
PKKTV {cirrn iHH;>), 1 t'h. (*h. - 

CAN. 

d. InientioH of arnntor . } Hy di^e*! 
May 12, 1736. the tniMt of a iiK'w'tliig 
house was di*clar<*d to tie for the Hole 
tienetit n( the I'rotestaiit cliHHcnting 
coiigrtgation of r. for the time being ; 
& for all 6i cvc,ry sncxieefling <^mgregH- 
tlon of l*rotestant DistMUiterH or I'i’cm- 
hyterians whom from lime to time shall 
mc*et at the said rmi.-ting hoijM4’> In 
I order to worship tiod fori*ver,” Such 
trust will »M* cxec'cted hi favour of f Imt 
class of J^reshylerlunM whose religiouH 
principles II wum tlie grantor’s hibtiition 
to endow, provided nur;h endowment 
were h-gal at ttic time It were mmle. - - 
Dill r. Watmon i|s 36), 2 .Jo. Kx. Ir. 
4M. IR. 

6. form of trust d*/d - -1 rf* 8 
yiri., r. 43,} -To bring a ease witlilci 
the exceidhui in seel, 2 of the ah«>re 
Act. the instrument declaring the trust, 
or ^oine br-f*'- nr other d^le^ 1 TneIlt 


rcfcrrrsl to iu if , miiHi coritiiiii in expr*‘SM 
brniiH tlif iifirt iciilar rf'llgiouK doctrin»*K 
or opinioiiK. or mode of worHhlp re- 
<|iiir4'(l or forliffldeii. • - A.-tl. r. lli"rr»>N 
(1841). 7 1. Eq. IL 612. -IR. 


FART Vlll. SECT. 3, SUB-SECT. 3.— E. 

f. tnfornud uiipointmrnt of trusters 
--'Suhsrffurnf ronflrnmfitm by ctmgrr- 
ytUionA In 11)09 land was conveyed 
tfi six persims named di*scrilied 
hm the 1 riiHti'es of a certain church. 
They 9>ok uh Jrdrit tenants, hut the 
<-oiivevanec did not deflno the trust 
nr make provlshui for new trustees. 
Then; was no formal appoluiment of 
friiMUH's, twf» of whom resigiitML In 
191.'), th<*. congn^galijon at a meoiltw* 
passed a rcMolutlon, rmnftnntng the 
appointment of the six origin^ 
triiMtees providing for a mode of 
appfdiit ment of sijce«)SHors : -ftrld : 
having regard to Itellgioiis Instlttitlons 
Act, IL X D. 1911, MM. 7, H, 16 dC 18, 
that all t4.tehnlcal requlrmnentJt of the 
Act as to notlccM of iinsdlrig, etc. 
having licen complicft with the eon- 
grt*gatlon hiifi ample power to appoint 
Ac to determine tlie manner in 
which their KueceMSors shoiiid be 
itiqirOnted Ac that upon this lieiiig done 
the laud without eonveyanco vested 
in 1h*' truMtees mo appointed, Af Uiej 
had |»owcr to rnr»rtgage the land for thie 

r ’lssies mentlojtcd in seed . 6, — /to 

MiTTov f.rnivK'V f’nTmi’if 
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Sects, 4, 5 6.] 

4037 . Who may be appointed — Whether 

former trustee.] — A.-G. v. Peaeson, No. 3930, 
ante, 

4038. Number — Construction of deed.] — 

A.-G. V, Blackburn, No. 4035, ante, 

Petition for — Who may Join .] — See 

CIIARITIEH, Vol. VIII., p. 405, No. 2371. 

Whether accountable to Charity Commlsslone: s.] 
— See Charities, Vol. VIII., p. 380, No. 1930. 

4039. Power to mortgage — Restraint of exercise 
of power by court.] — Whoro the trustees of a 
chapf l were proceeding to moiigage it for a small 
sum, without any ai)pa«‘nt necessity for sucli a 
(;oui*se, the c;t. granted an injunction to rt'strain 
them fi*om executing such mtge., pltf. undertaking 
to abide any order wliich the ct. might make as to 
Ghj payment of the debt proposed to be secured. — 
Bio ALL V, Kohter (18.53), 18 .lur. 39. 

4040. Lien on title deeds — For money advanced 
to pay off mortgage.] - 'Phe rebuilding of a dis- 
H(Uiting chapel was enl rusted to three of tin* several 
truHt4‘eH in wliom the <‘htat<* was vt*sUMi. Thert* 
being a deliciency of iiuniey, they iKjriowed, on a 
deposit, of th<* title-dc*eds of th<‘ chapel, £500, 
which th<‘y personally engaged to jiay. Int4*i*(*st 
was, for a long lime, paid out of the chapel funds, 
but ultimately, the repit*Hentatives of the* truste^es 
W(T(* coiupe'lh'd t(» pay the money. The^ l<*gal 
estah* was ve*stt*d in ih*w tiMstees : : the* 
r<»pi’i'Keri(ativeK of the* pei'senis who had paid llie* 
£.5f>0 hael a Ue*n e»n the* elen^els, but that the*y we*re* 
iKit- eiititle*el te) a ele*i*re*e fe>r for(*closui‘e* eir sale, as 
by granting suedi re*lie*f the trust woiilel l>e* alfe»- 
ge*the*r de*st roye*el. Gahke r. WiLLlAAlsoN (1858), 
25 ne*HV. tl22 ; 32 L. T. O. S. 90 ; 22 ,1. P. 705 ; 
4 .lur. N. S. 1000 ; 0 \V. B. 821 ; 53 K. B. 771. 
AnnotuHoH Distd. (irlshcll v. Moiify (ISlill), :is L. J. Ch. 

(Charity (ruste*e*s ge*ne‘rally, see Giiarities, Ved. 
VI II., pp. 300 et serf, 

s (». W. N. ; 2» 1>. \i. IL ST'.I ; :$t 
e». L. H. J 2 S. CAN. 

ff. Krimhian of tniitiif from rhiirrh.] 

- -Liuiel waH r.onve*ye*el to live* iK'rseui*< 
as tnihti*e*M eif the* ('e»loun*el \Vi*s- 
U'yaii Me'tlioellst e’heiifh in (.'anaela. 
to hoM to tlifin ii; tlii'ir HUi-oe-Nsors 
ai'e'einliiiK to the* niU*s iV ellsfipline* of 
the* Haiet e*heirrh. The* eli‘e‘il |irovieU*el 
timt will'll any «»f I ho triiHte*e*s Hhoulel 
elli* or e'oiiHo te» he* u tne'inhor «»f naiel 
e'hinvh. a HUe'oowKor Hhoulel he* neiininnte'il 
hy the* roloiin*el Wi'nloyan ininixte'i' or 
iM'e*ui'he*r tiavitiK e'hiiive' of the* station 
in which the* hiiul was. it thcre'eipon 
appointoil by tlic survixina trusti*i* or 
trnsU*e*s, if tlu*.\ shtnthi think prope'r 
tei appoint the persem so noniiuute*tl ; 
it that If it shonhl happen at any time 
that tiie're'HhemleUH'uosurxix InKtriistoe*. 
t lion it shouhl Ik* lawful for I he* co|i>ure*el 
luiiiistor in chanco e»f the* station to 
iieunluate*. & fe»r the* epmrte'rly nievtiiu; 
of the* steUiem, if tlioy shemhl appreive* of 
the* ueimlnaliein. to apimint. the* n*- 
eiuisltt* munbe'r of trustevs: i^c tho 
perHOUH HOttPpeilnteHl shemlei ho t ho lojail 
HUe*iH*Hmxra of theieei* tiaiue*(t in I he* eievil. 

Tho Wwloyau Mothoeltst t’him'hassujn* 
e*el e'ont ml en’or t his oliim*h. uUe'Kiiu; t hat 
tho cleHHl was liite*«tUHl for tho oe»louri'el 
inonilH'rH eif thclrohure*h, thon'lH'liiK ne> 

HtU'h Vauly as tho t'oleniroel \Vi'sh*>an 
MothenUst l'hurt*h. Four of tho 
eiriirinal lrusteH*H wore tiviiur. hnt txxei 
xx'on* aliseMit, havtiiK loft thl** con- 
irroiratiou, hy which. aevorelinK to the* 
ruU*H e>f tho We'sloynn Mothoelist 
rhUTch. the*y e'oaaiHl to Ixe* tnL«tiH*H ; 
one* hael joined aiiotlior iKuty ; & tho 


Sect. 4.— QUAKERS. 

Election as churchwarden — Whether compelled 
to serve.] — See No. 657, ante. 

Evidence on affirmation — Whether admissible.] 

— See Evidence. 

Records of Society of Friends — Births, deaths & 
marriages — As evidence.] — See Evidence. 

Meeting house — Whether ratable to poor rate.] — 

See Bates &; Bating. 


Sect. 5.— UNITARIANS. 

4041. Operation of 53 Geo. 3, c. 160.] — A.-G. 

V. Pearson, No. 3930, €tnte. 

4042. .] — Above Act did not give any posi- 

tive liberties to Unitaiians, but merely put them 
on the footing of other dissenters, by releasing 
them from disabilities which liad been removed 
from other dissenters. — B. v. Waddington (1822), 
1 B. & C. 26 ; 1 State Tr. N. S. 1339 ; 1 L. J. O. S. 
K. B. 37 ; 107 E. H. 11. 

AntutfeUUms : — Reid. 11. o. Ramsey (188,1), Cab. & El. 12fi; 
K. V. Boulter (1008), 72 .f. P. 188 ; Boxx'iuau r. Secular 
Soc.. [10171 A. C. 406. 

4043. As regards common law.] — A.-G. v. 

Pearson, No. 3930, anie. 

4044. Right to participate in charities.] — By 

deeds, executed in 1704, jJady U, conveyed estates 
to trusU‘es, uixon trust, to pay out of the rents 
j such sums, y**arly or otlierwise, to such poor & 

1 godly pivaehers for the time being of Christ’s 
' Holy (»c>sj)el. A: to such ixxor A godly widows for 
I he tinu* being of poor A godly preaeh(*rs of Christ’s 
Holy Gospel, as the trustees for the time being 
should t hink lit ; A to dispose of sucli sums, A in 
such manner, for iiromoting the preaching of 
Christ's Holy Gospt*! in such poor places as the 
trust(*i*s for the time being should think lit; A 
also 1<> dispose of such sums as exhibit iorts for 
edueating siu'h young m(‘n designed for tlie 
ministry of Christ’s Holy Gospel as the trustees 
for tin* time being should appiwo A think tit ; 

1 A to dispose of the remainder of the rents in 


iourtli. oiu* of ilefls., had ln‘i*n e\'p(*]U'd 
fmiii that fhurrli. Pitfs. won* tlieii 
iioiiiliiateil UH trustt*ef> l>v W., a 
iiiiiiWer appointiMi l.y the * Wrsleyan 
< iiurch to tiikr chtii'Ki' of this ohupol, 
luK not a eoloim*d iiiuii, A: their 
aptioiiitiueiit xvus eoutirnied at a 
quarterly iiieetiiiK. They tliemiipon 
hrouirht eject ineiit atraiiist A., one of 
t he orinriiial t rustees iiaiued in the di*ed. 
ct a person xvlio hail taken poKSi*sMioii 
uiuler him :- //r/d; they eoulil uot 
m*oxer. for the expulsion of A. fmiii 
the INeslejaii Methodist Chiireh could 
uot deprixe him of his character of 
Irusltv under the deed : & pitfs. xvere 
not properly appointed, not Imxdiuir 
lM‘t*ti nominated l»y the coloured 
minister in eharKc of the church, as 
reiiulu*d hy the det*d.- Smau.xxood r. 
Aunnrr U8.MU, is r. p. R. 564.-- 
CAN* 

h. n'lVArfriiirid of tnistre from dr- 
lunmnaiitot — Foilon' of quulijii'otion 
Of trustiT -HiithtA of co-frunintt.) — 
Jn*snass was held to Ik* muintainahle 
by the trusttHw of a Methodist ehupel 
luruinst u iK'rsou who xvus a tnistin*, 
lull havlug ecasi*d to In* a iiieiiilM*r of 
I lie society could not hold the trust 
uiuier the provisions of the deed xvhieh 
ereatiKl it ; it some of pitfs., xviio xxen* 
not the original trusttvs, but had lKH*n 
elect ed as their sn(*<*es.st>rs under llie 
Hume provisioiLs, wen* pro)H*rly joimsl 
- KvkMKIT r. lltlXAKLL 
(is:i7), 5 O. 8/ CAN. 

k. iynHvatt' ni/airiYi/.]— Pitfs. surd 
as "The trustt*!*!* of the Toronto 
Berkeley 8tn*et Cougn«ation of the 


i Wesleyan Meiliodist Phurch in ('unadu 
i in eoniu*e1ion with the Kntriish Pon- 
! fereuee,” alh*Kinir that in eoiisideratioii 
j that they xvould take doxxn or remox'e 
I the church held hy them for the pur- 
poses eouiUH'ted xvith tho tnists set 
out in the di*i‘d eoux’eylnif the land to 
them Oil xvhieh it stood, it would 
rt'hiiild it so as better to ansxver the 
purposes of said deed, deft, tiromised 
to pay them 916ti to assist them in ho 
doiiiK W ; pitfs. heinpr entitled 
to sue in their corporate or quusi- 
eorporate capacity tlieir iiidividiiality 
xx'as merged therein, & the object iou 
that deft.. lM>ing a trustee, xvas also 
one of pitfs. could not arise.- Touoxto 
Bkkkki-kv Strkkt PiU Hi-n Tki'steks 
1*. Stkvkns (1875), 37 U. P. R. 1). — 
CAN. 

l. .1 — The duly appointed 

trusti*es of u rt*liKious enn^n^tioiu 
to whom hy that di*ftCTlption the site 
for a church has been conveyed, & 
who by that di*scriptl(m frivc to the 
vendor to secure jmrt or the purt'luuu* 
money a mtjre. xvlih the ordinary 
covenant for payment, are a corpn. 
&' an* not personally liable uixon the 
iiitfn*. althoiurh it is sUnied & Heak*d 
by them indlvidtmlly.— B eaty r. 
Gregory (181)7). 24 A. R. »25. — CAN* 

m. liorrotrinu ptwrrs.] — I’uder the 
eii*cuinHtam*dH of this case, the 
trustees of a coiumuratlou of the 
Mel hodist Phurcli had power to borrow 
money & tavurc It by cluittel mtgre.- - 
BK4 >xvn r. Sxx-ret ^1^^2), 7 A. R. 725; 
diM. 2<M1TH r. Fajo, 11 A. IL 755. — 
CAN. 
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relieving such godly persons in distress, being lit 
objects of lier At the trustees* charity, as the 
trustees for the time being should think lit ; As 
she directed, that when any one of the trustees 
should die, the survivoi*s sliould el(‘C‘t in his place 
such a person as they in their judgnients & con- 
scien€;e.s should think lit to b*' a trustee. ! 

By otlior deeds, executed in 1707, I^ady 11. con- 
veyed other estates to the same trusUM's, partly 
for the support- of poor old ptn^ple in an almshouse, 
for the management of wliicli she appointed other 
trustees ; & after directing that the trustees & 
managers should observe- the rules which she should ; 
leave for tlie selection Ai governin«Mit. of the poor | 
peoph» therein, slie ordered the ivsidue of the ' 
rents to bi‘ applied upon trusts, which were the i 
same as tliosi^ contained in the deeds of 1701. > 
By the rules lt*ft by her hir tlic selection of the j 
old peoi)le for the almshouse, slio onhuH'd that 
none be admit 1 <hI but siu*h its should be poor As 
piously dlsposi'd, aS:- of the i’rotestant religion ; ito 
able to i*epeat by heart- tin* Ixjrd’s Prayer, the 
(’reed, the Ten ('ommandiuents, Ac- llowles’s 
(’atechlsin. Svmhlc : llnitarians, in the iJivsent 
state of the law, are capable of parUikiiig of such 
charities founded for their benefit. — S iiokf: r. 
\Vii>*oN (1S12), U PI. ^ Fin. Soo ; 1 State Tr. N. S. 
App. 1370 ; .^1 Scott, N. H. 95S ; S K. H. 150, 11. L. 
AnmdfUionj* : — Conid. llowiiiaii r. Secular Soc., [1JU7J A. C. 
4U(S. Refd. Scart)t»rtMiKli ('oruti. (1S:I7), J ,1. P. ID; 
Priuiuiiotid r. (1S450, 'i 11. L. Cuh. SU7 ; Ur Perry 

AlniHluiUHes, Uv Utihs* Cliarity, ilH'.MlJ 1 (;ii. 21. Meiltd. 

r. WilHuii (1.S4S), l(t Sim. 2 Hi ; A.-(l. t\ LuweH, 
(isni). 11 Jur. 77; A.-(i. r. Munhieh (1810), 7 llnre. 
415; A.-(l. r. Sherborne (irammar Selmol (1854), 18 

Heuv. 25U ; A.*Ci. v. (laphum (1855), 4 lie (I. Al. A: 11. 
5Sn ; A.-(J. r. Calvert (1857), 2;i Jleav. 2J8 ; A.-M. r. 
Ktlieriilge (isr>2), :i2 L. J. ('ll. 101 ; Natal, lip. v, (Had- 
rtt-one tl8«(i), L. U. W K<|. 1 ; A.-(l. r. liuutMj (1808), Ji. II. 

0 Ki|. 50:i : A.-ti. f. Llmtuiek, Up. (1870). J8 W. U. 1102 ; 
.Meuziew r. Li^litfoot (1871), b. K. II l-hj. 451); A.-tl. v, 
St. John's ilo.spJtul. Path (1870), 2 Cli. 1). 554 ; Nealo v. 
Neale (ISDh), 71) P. T. G21) ; Ur JoliiiKon, (treenwonii t\ 
(ireeiiwood Ac llobiiiNon (lUOJ). S!) L. T. 520 ; Ur (Mmreh 
Patronage Trut*t, haurie v. A.-(!., 111)01) 2 I’h. Ol.'l ; 
Jir Kuyner, Uayner r. Itayiier, 111)01] I Ch. 170 ; Camden 
r. I. It. Comi-h.. 111)1 IJ 1 K. H. 011 ; (1. VV. Ily. & Mid. 
Py. V, Pristol Corpii. (11) In), s7 Ij. J. Ch. 111. 

4045. Whether within term of charitable trust 
For godly preachers of Christ’s Holy Gospel “Only 
Trinitarian doctrines tolerated when trust created.] 

In 1704, Lady 11., a Pi*ote.slant Nunconformlst, 
convoyed estates to tnistfs*s for the herndit of 
sueh poor godly preaclie!*s for the time being of 
t’hrist's Holy (jo.spel, A- for such p»»or A godly 
widows for the time being, of p^ior A g*)dly 
pi*eachers of (’hrlst’s Holy (jiosptd, as fh«* trustees 
for the time lieing sliould think fit ; for proinolitig 
the pr«^aching of (’hrist’s Holy (jiospel, in suef* 
manner “ in sii<*h poor places as tin? Irustee.s fur 
the time being should think fit ; for educating 
such young m«m d<‘signed for lli<i ministry of 
(’hri.st's Holy Gospel as the trustees for the time 
being should apprtjve A think lit ; A fur relieving 
such godly p<*rsoiLS in distress, being lit objects 
of her own A the trust et^s* charitv, as tlxi trustees 
for the time being should think lit.” At the date 
of the tleed, all religirms w*ct-s tolerated by law 
believed in the Trinity, but, in the course of time, 
the e.statea became v'estx'd in trustees, of whom 
the majority, though called I'pesbytcrians, were 
Unitarians, A one wa.H a member of the (Church of 
England ; A they applied the rents for the benefit 
of Unitarians. At the hearing of an infonnation 
tiled against the trustees; — Held: (1) neither 

PART Vlll. SECT. 6. 

n. fivnagogur — Sale of Mo- 

tion to continue to trial an luUTlm 
injunction restraining deft., the Pre- 
ftident of a Hebrew rongregation, a 

T - -I'OT 


Unitarians nor members of the Church of England 
were entitled to administer or participate in the 
benefits of t-ho charity ; (2) tlie trustees were 
ordered to bo removed ; (3) members of throe 
differiMit- sects of Trinitarian dissenters should bo 
appointnl in their place, some of whom wore 
Indopendenls, ot hers l^rt^sbyterians in connection 
with the Kstablisliod (Jhurch of Scotland, & the 
rest, l^reabyteriaus ill connection with the Seces- 
sion (3iiirch of that country. 

” English l*rc»sbyterians do not/ cease to bo 
English Presbyterians merely because tliey are in 
amity with the Established tliurcli of Scotland, 
or with the Secession or llelief ('Church. Presby- 
terians in amity with the Secession (Church A 
with tlie EstablisluHi Church of Scotland have par- 
ticipated in Ixidy H.’s charities. Of the orlliodoxy 
of both Minrt? is no doubt. It apt>e*u's from the 
allldavits that they hold t-he WestminsU^r Con- 
fession, whicli HubstaiitiaUy agrees with the 
Articles of the Chiircli of England ” (Siiadwkll, 
V.C.).-~A.-(J. r. SiioHH (IS13), 11 Sim. 502; 1 
L. T. O. S. IfiO; 7 ,1. P. 302 ; 7 .Jur. 7Hl ; 50 
E. U. 1002. 

AniMlaiunia ;--Ah to (1) Conid. A.-(l. r. Murdoch (1840), 

II) Ij. j. t’h. 3 ; A.-H. r. Slicihoriio (Iruiiimar School 
(1854), 21 Ij. j. C'li. 71; A. -Cl. v. Palvt'rl. (1857), 2« 
L. J. CMi, 082 ; A.-U. r. liiiiico (I8IJ8). 37 L. .1. <3i. 111)7. 
th'iieraliu, Montd. A.-d. r. Kthcridiro (l8U2). 32 L. J. Oil. 
1«1. 

4046. For Protestant dissenters.] -In 1710 

, certain menibei*s of Pi*ot«'stant dissenting congw^- 
I gations in 1 inland subscribed sums of money for 
I eharitable purposes, A for t)i<^ management of the 
, fund exi‘cut(si a det^d, wliicli recul-isl that the 
I obj«*cts of tlie trusts thereof wt‘re to support the 
I Pi*oU‘Htant dissenting inUu'csts against unreoson- 
I able prosecutions ; to educate youths designed for 
I tlie minist ry among lToU*stant dissenUd's ; to 
I assist por>r J*roti*stant dissiuit-ing congregations ; 
i A for such oth<‘r pious A ii'ligitius ends, A hy such 
mtuins as the subscrihers should think proper for 
promoting these ohjcct-s ; -//c/d ; iiniUirian Pro- 
testaiit dis.senter.s were not. within the trusts of tho 
deeil. DrummoNO r. A.-G. (ISID), 2 H. L. (3as. 
H37 ; 14 .lur. 137 ; 1) E. It. 1312, H. L. 

Amtfttaiiinut : -Reid. A.-d. r. Claplmtii (1855), 4 Do d. M. Ac 
d. 51)1. Mentd. Wulchuiii r. KiiHt Afrlt'u I 'roltHd-ririiU*, 

III) 111) A. ('. 53.'). 


SKirr. h. JEWS. 

4047. Civil rights - Right of action.) Anon. 
(l(i.S4), Lilly’s Practical Itegister, p. 1. 

4048. Evidence of How sworn.] A Jew 

ordered t<» he sworn to his answer upon tin* 
Pentateuch. Anon. (1081), I Verii. 203; 23 

E. It. 459. 

AnnMation : -Reid. Ofiiycliuml r. liarkor (1744), 1 Aik, 21. 

4049. - — .i Jews are allow«id Ui cover 

when (hey swear. (loMKZ Skrra r. MlJNfSZ (1729), 
2 Stia. 821 ; 93 E. It. 872. 

jSVc. fjnierally, EviDKNci*;. 

Custody of infant child of Jewish parents - On 
mother turning Christian .J — See I.nkantk A 
drkn. 

Marriage Validity of.] - See (>»nflr,t of Imwh, 
Vol. XI., p. 410, No. 822 ; Hithranii A Wife. 

4050. Synagogue - Whether legal.] (1) Where 
several perwiiis n.TiUjd premises t/i Ym used as a 
Jewasli synagogue, the seats in which were let out 


corpn. inoorperated imd^rr DntArlo 
(’oh. Act, from leatiJnir t Ur. ijiuM^riieiit of 
the Hj'uaefifirue & from K<illlfig pews 
without the roaM?!it of the |m*w- 
ownerH. I 4 y the cou»tUutloii of the 
corpn- only pew-ownlag nieitib«*PH r-oiilu 


vole on piviperly lautteni ; — Held: 
i0riinA Jarie (he action of the prealdciit 
in peniiitting the whoht inciiilK'nihlp 
to vote on the pmooNcd Icaoe won 
I civullfl A: he Hhoiild ho enjoined from 
eairyiriif otit the leam*, hut tlio Helling 

N N 



546 


Ecclesiastical Law. 


Heci, 0, — Jews. Sects, 7 cfir 8. Part IX, Sects, 1 

cfe2.] 

by an officer appointed annually, who received the 
rents & applied them partly in the payment of the 
rent for the premises & pamy for general purposes 
connected with the Jewish religion : — Held : the 
lessees might maintain an action for the rent due 
from an occui)icr of a seat. 

(2) A Jewish synagogue is not an illegal estab- 
lishment. — Israel v, Simmons (1818), 2 Stark. 
35«, N. P. 

See, now, Places of Worship Hegistration Act, 
1855), c. (81), s. 2. 

4051. Recovery of rents for seats.] — Israel 

V. Simmons, No. 4050, ante, 

4052. Whether entitled to participate In charity 
— Bedford charity.] — Jews are not entitled to the 


benefit of the Bedford charity . — Ee Bedford 
Charity (Masters, etc.) (1819), 2 Swan. 470 ; 36 
E. R. 696, L. C. 

Armotationa : — Befd. Bowman v. Secular Soc., [1917] A. ('. 
406. Mentd. Be Woodburu*s WUl (1857), 1 De G. & J. 
333. 

As owners of advowson.] — See No. 70, ante. 
Gifts & bequests for Jewish charitable or 
religious purposes — Where valid.]— Charities, 
Vol. VIII., pp. 244, 253, 265, Nos. 30, 141-146, 271. 

Employment In factory on Sundays.]— <SVr 

Factories. 


Sect. 7.— PRESBYTERIAN CHURCH OF 
SCOTLAND. 


See Cases infra. 


of powB woM a matter wliolly for the 
executive to deal with & the pew- 
ownerR had no rigid to interfere wltli 
their dlHcretion.- Gou) r. Maldavku 
(1912). 23 O. W. K. 75 ; 4 (). W. N. 
KMi ; 6 1). ].. U. .333.- CAN. 


parties Injured. — F erouson v. Kin- 
Nouij. (1842), 4 State Tr. N. S. 785.— 
SOOT. 

B. SeceBftlon of miniater <fr tnudeea 
• — Right of prcahyiery to replace .] — A 
cliapcl was disponed to trustctfs with 
reference to certain rules : & In order 



f diction & authority of the Synod, & 
with the ooncnrrenco of the other 
trust(K>s of the church, continued 
I officiate as miniKter. In 1855, tiie 
! members of the Synod filed a bill in 
! the supremo ct. at N. S. W., praying 
I that applt. & otlier trustees might be 
, removed from the trust connected 
: with the grant of land & the church 
' ertxrted there, & that applt. might 1 m* 
restrained from exorcising the duties 
of minister of that churcli, & be 
decreed t«> deliver up possession on tlie 
I ground that he had been deposed 
' therefrom by the Synod of Australia : — 
, field : dismissing the bill, that the 
j suit was improperly framed, by 
' reason : (1) that the members of the 
: Synod of Australia were strangers to 
the trust, 8: had no luU^rcst to maintain 
' sueli o suit : (2) that as the sentence 
; of the Synod deposing applt. having 
l>een propounded in 1842, & the siiifr 
' in question not brought till 1855, 8c 
no satisfactory explanation given for 
the delay, the Synod wen* by their ae- 
quiescence precluded by lapse of tlmo 
I from sustaining such suit. — L ano r. 

PURVRH (1862), l.'i Moo. 1*. (\ (\ 389 ; 
i 15 E. K. 541.— AUS. 

I b. Atarriage- — ProclamaiUm of hanna 
! < — Pariah quoad sacra.] — Regular inar- 
! riages In facie cccleairc must bo pn*- 
ceded by banns ; the proclamation 
! thereof being inter sacra, &; forming 
; part of tlio t'hurch discipline ; the civil 
I power ill tliis matter supporting the 
I eeeU'siastir4il authority. Where a 
) severed district has l>een confititut«>(l 
; a parish qiunid satra, the proclamation 
! of banns for those who reside in it 
' must he pronoiiiiecd in the church of 
the parish qtnmd sacra. — Hutton v. 
Hakver (1876), 1 App. ras. 464.— 
SCOT. 

o. “ //rn/oTK ’* — Repair of vtanscA 
— A ouiidiiit of the Glasgow Water- 
works ('omrs. was carried under- 
ground thniugh lauds in a parish in 
virtue of errants of way-leave in per- 
petuity. obtained from the proprietors 
‘ of tlui land : — Held : the Comrs. were 
liable under Scottish Act, 1663 (c. 21 
or 31) to assessment in respect of their 
. eondult as ** heritors ** of the parish for 
the repair of the manse. — G lasgow’ 

' CoWN.r. M‘Ew*an. 11900] A. C. 91. — 
SCOT. 

d. Identity of church — JVhat con- 
siitutes — •i'oircr to modify fundamental 
d(tctrines.] — The identity of a religious 
, community described as a Church 
consists In the identity of its doctrines, 
creeds, confessions, formularies, & 
tests. 

The bond of union of a Christian 
assocn. may contain a power in some 
recognised body to control, alter, or 
modify the tenets or principles, at 
one time professed by the assocn. ; 
but the existence of such a power must 
. be proved. — F kkk Chitrch of Scot- 
land (GB.N*gBAL Assembly) r. Oybm- 
TOUN (Lord), Macaustbr r. YorNo, 
11904) A. C. 515.--8COT. 
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Sect. R.— ATHEISTS, RATIONALISTS, ETC. 
4068. Denial of Christianity — Bequest for essay 
on ** Natural Theology as a science — Whether 
valid.] — Testator gave a legacy for the best essay 
on the subjet^t of “ Natural Theology/’ treating it 
as a science, & demonstrating tlie truth of the 
evidence upon which it w*ns founded, & the pt^rfecl 
accordance of such evidence with reason, also 
demonstrating the adequacy & sufficiency <»f 
natural theology when si> trt'ated as a scienct* to 
constitute a true, perfect, A: philosophical sysU^ni 
of universal religion: — Held: bequest was voiti, 
as being inconsistent with Christianity.— Buna jk 
r. Hartley (1850), 19 L. J. (^h. 41fi ; 15 L. T. (). S. 
278; 14 Jur. 083. 

AntuMioii : — Ovsrd. Powman v. Swuinr Soc*., IMII7J A. 

4U6. 

Whether criminal per so As blasphemy.! 

— See, gemrally. Criminal 1.aw, Vol. XV., pp. 
731, 735, Nos. 7941-7940. 

4054. Atheist— Whether within statutes relieving 
nonconformists — From taking oaths.]— Deft was 
sued under the Parlianientaiy’ Oaths Act, 1800, 
(c. 19), for a penalty for sitting A: voting in the 
Hous«» of Coininous without having made A: sub- 
scribed the oath appointed by that Act, as amended 
by the Pi-oinissory Oaths At*t, 1808 (c. 72), to be 
taken by imMiibers. Sect. 4 of the Act of 1800 
l>i*ovidcs that “ Quakers A: cv(‘ry other person for 
th«^ time being by law permitted to make a solemn 
aninnation or declaration instead of taking an 
oath ” may, instead of taking A: subscribing tlie 
oath, makt* an aninnation in the form givcm by 
the Act. Deft, jil traded that }»e was a person who 
by reason of the Kvidence PXiHher Amendment 
Act, 1809 (c. (i8), A the Evidence Amendment 
Act, 1870 (c. 49), was by law permitted to make a 
solemn alTinnation, instead of taking an oath, 
because an oath would have no binding elT(>ci on 
his comscionce, A that he came within the exemp- 
tion of the Parliamentary Oaths Act, 1800 (c. 19), 
A: that he had duly made* an afiirmation in (‘on- 
foiniity with that Act befon' sitting A: Aiding. 
On demurrer: — Held: (1) Parliamentary Oaths 
Act, 1800 (c. 19), 8. ‘1, (‘xeuijded only persons 
having a general right to affirm on all occasions 
on which otherw'ise they would take an oath ; 
(2) the <lefence was therefore had, as llie Kvidence 


Further Amendment Act, 1869 (c. 68), Ac the Evi- 
dence Amendment Act, 1870 (c. 49), applied only to 
persons called give evidence as witnesses. 

(3) Pltf. replied that deft, was a person who, 

: by want of I'ldigious belief, was not entitled by 
the l*arli*imentm*y Oaths Act, 1860 (c.lO), or tlie 
; Promissory Oaths Act, 1808 (c. 72), to make Ac 
subscribe a solemn allirmation. On demun'er : — 

I Held : t he renly w«is luul, as the statute contains 
no proviso that none but persons of ndigious 
belief were or could bo entitled to the bement of 
. tlie exemption in bocU 4 from taking the oath. — 

’ ri.ARKE r. Bradlauoii (1881), 7 Q. B. D. 38 ; 50 
; L. .1. Q. B. H42 ; 44 L. T. 007 ; 45 J. P. 484 ; 29 
\V. B. 510, i\ A. ; rersd, on other grounds, mb 
Honi, BitADLAiuai r. (-larkw (1883), 8 App. ("as. 
351, 11. L. 

AnnotnlitniM An to (1) Befd. Jirudlaiigli r. UuHHOtt (1884), 
PJ g. P. II. 271. tivmmllv, Hentd. Pmdlauffh r. Nowde- 
Kutc (1888). 11 Q. P. ]l. 1 ; A.-(i. v, Pradlfuifrli (1866), 
14 g. P. ]). ({((7 : JIlxoii r. Karivr (188G), 17 g. P. 1). 
(i.'iS: (*haiTiuirtf>n, Hells, Pali^ r. Mid. J(y. (lUOl), 11 Py. 
6l ('an. Tr. ('an. 2*22 : Panbtiry r. Paiik of Montreal. 

1 11118 J A. ('. 820 ; Novlllo r. Jjoiidon Kx|)n>HH NewHpaper 
(11)18), 88 Ji. J. K. P. 282. 

Oath of allegiance by.] — See Constitu- 
tional Law, Vol. XL, pp. 498, 499, Nos. 20, 21. 

As witness.] ' AVc K VI PENCK. 

4055. Evidence of opinions.] — The fact 

tliat a man of full age holds cert4iin views on 
religious subjects at one time is evidence that he 
holds the saiiu*. views four yeai-s lat<»r. 

A young man at school or college in tlu^ lieat of 
arguuK^nt maintains atheism, thercfoi'e is it to he 
supposed that' the saim.^ man at tli(% age of eighty, 

, notliing being shown in ibe meanwhile, maintains 
the same o])inions ? Why, obviously, it is absurd. 
But, on the other hand, if a man maintains an 
opinion t^i-day, At goes into the witness box, or 
docs not go into the witness box to-morrow I'D 
sJiow iiiat 1 h‘ lias cliang(H] bis opinions, the fact 
that he has (^xiiressed an opinion one way at one, 
o’clock the day befon*, would be very cogent 
(‘videnci* to show that he cnteHiuried the same 
opinion upon the follow'ing day (I«orp fkiLEUiixiE, 
(\.l.). A.-(i. V, HuAPLAi'dii (I8S4), I Oah. A:. 

Kl. MU ; on appeal (1885), 14 B. D. 667. 

AiiMittitionH : Mentd. Plxon r. hoard of Trade Sctercl^iry 
(|S8l>;, 'r. I,. It. IJ.'i : P. V. IlaiiHniari (IIHMI), 7.*! .1. i». 

:>!(! ; ('IllTord A' O'Hidllvtiia. 111)21 J 2 A. r,H). 


Part IX.- 

Sect. L— ROYAL CHAPLAINS, 

4056. Appointment - May be by parol. ]- The 

King’s chaplain, though appointed by pjiiol only, 
is enabled to hold pluralities. — W he'fhi'onk 
liluFoRD (1596), Oro. Eliz. 424 ; 78 K. Jl. 665. 

Anmdaiion : — ^Betd. Owen r. Hauiiderb (ICU7), I Ld. Itayiu. 
168. 

4067. On demise of Sovereign -No fresh 

appointment necessary.j— The appointment of a 
priest in ordinary to Her Majesty’s Chapels Koyal 
continues after the demise of the Sovereign, A^ no 
fresli appointment is necessary' ; Ac the fai;i of a 
party having performed the duties of such oflficif 
during the present reign, of liis being in the receipt 
of the salary affixed thereto, of his name. api>ear- 
ing in the books of the household, are sufficient 
evidence of his holding the office to satisfy tliis ct. 
in discharging him from the custody of the sheriil. 
—Harvey r. Dakins (1849), 3 Kxch. 266 ; 6 


Chaplains. 

Dow. A L. 437 ; 18 L. .1. Ex. L56 ; 12 L. T. O, ft. 
406 ; 154 E. K. 813. 

An*oAaium : — Reid. Hwari r. liukiiiH (18.'}6), Ui C. R. 77. 

4058. Whether enabled to hold pluralities.] — 

Whetstone v, iliopoiiii, No. 4056, ante. 

4059. — Chaplain extraordinary.] — Brown v, 

Mroo, No, 2426, ante. 

Immunity from arrest.] -See. f Jonhtitutionai. 
Law', Vol. XI., p. 521, Nos. 206-268. 


Sect. 2.-CHAPLAINS TO ROYAL FORCES. 
Army chaplains.] - See. The King’s liegulations 
Orders for the Anny. 

Naval chaplains.]— A'ce The King’s liegulations 
Ac Adtoiraltv lusiioictions. 

Territorial force chaplains.] - Ses liegulations for 
the Territorial Force A: for ('ounty Assodations. 

Royal Air Force chaplains.] —Afee The King’s 
Hegulations 6c Orders for the lioyal Air Force. 
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Sbct. 3.— chaplains of ASYLUMS. 

4080. Dismissal — Power of Justices to dismiss-- 
Refusal of bishop to revoke first licence or licence 
new appointee.) — Under 9 Geo. 4, c. 40, s. 30, the | 
visitinK justieeH of county lunatic asylums liaye 1 
the nowcT of appointinfi & dismissing the (diapiain 
at their discrcition, though, by sect. 32, the chap- 
lain appointed must be licensed by the bishop of 
the dioceses though the bishop lias power to 
revoke such lictmee. llierefore, where a chajilain, 
appoinUui by the visiting justices, & aftc^rwai‘ds 
licenscsd by the bishoi), was diipnissed by the 
ju8tic<.‘8, anothcu’ ajipointed in his stead, but the 
bishop refused revoktj his first licence, or to | 
license tlie new aiipointee, this ct. refused to issucj 
a numdamuH comnumding them t<i admit the first 
appoinU’c to perfoim th(! duiicts of chajdain in 
t-hcj asylum. — K. v, MiDDhEHEX 1 *aupeu JjUNATIC 
Asyi.UM (Vj.sitino .1.1.) (1842), 2 Q. 13. 433; 2 
GaJ. & Dav, 300 ; 1 1 L. .1. M. i), 30 ; 0 J. P, 71 ; 

0 Jur. (182 ; 114 K. ll. 171. 

4061. Superannuation allowance — When entitled 
to- -Chaplain not resident In asylum — Duties not 
occupying whole time.] - A chajilain of a lunatic 
asylum, who did not ivsidi* in the asylum, At who 
held a benefice two miles olT, aj)]>lied for a super- 
annuation allowance, being of the. age At service 
required. 'Fhe visiting justices agreed to grant 
the all(»wanc<», but Ihi^ county (council, thinking 
Ik* was not an ofllci*!* in the lisylum A: w^ls not sick, 
Init merely desinais to give his wliole iimt* to his 
beneliee, refused to pay the allowance : - Held : 
though not n^sidt^nt., the cliaj lain was an onic<>r 
of or In tlie asylum wit liin HI A: 1 7 Viet . c, 97, s. 57, A: 
a mandamtis siiould be grant^'d to enfore<‘ J>a>^llent 
ai*eordingly. It. v. IIkhepoui) (Umtnty (\)i:N('rT. 
(1890), (13 J.. T. 215 ; .55 .1. \\ 72 ; 38 W. It. 775, 
1>. U. 

See, {lemrally, Jjtnatuw. 


Sj:(-r. 4.- CHAPLAINS OF PRISONS, 

4082, Appointment - - Who may appoint 
Whether town council or Justices.] — i3y ehai’t^'r of 
Queen Klizabeth the eorpn. of Hath el<*et<‘d 
annually fitun its own body two pei'sons to bo 
bailitTs for oik* whole year. Tlu* ehai't4*r also 
gav<‘ to the cor|’)ii. Hit* franchise of a giud. A: 
diit*eU*tl that the bailills should be keepei’s of it. 

Since Municipal IWiHmdion Act-, 1835 (c. 75), 
the town council had only appointed one bailill : 
a separate et. of (iuai*t(*r st'ssions hiui b<*en granted 
by the Uiowii, A: a separate commission of tlu* 
pe 4 U*e hml issued for tin* borough. A new gaol 
luul been built under 1 \'ict. c. 78, s. 40. Hrisoiis 
Act, 1839 (c. 50), s. 15 enacts, ** that in every 
borough gatd A: liouse of correction a clergyman 
of the I'hurch t>f Knglaiul shall be appoinU*d to be 
chaplain theirof, by the same authority by which 
the keeper is appointed.” On application for a 
to the bislu>p to lit'enst* the appointee 
of t-he town council : - Held : a single baililT was 
well appointed by the town council : such bailiti 
was the ko<*per of the gaol within the lajst- 


mentioned Act ; Sl the appointment of the cliap- 
lain vested in the town council. — R. v, Bath Ai 
WEIJ.S (Bp.) (1843), 5 Q. B. 147 ; 1 Dav. A: Mer. 
173; 12 U. .1. Q. B. 321 ; 1 L. T. O. S. 337 ; 7 
.1. P. 178 ; 7 .lur. 700 ; 114 K. R. 1204. 

AvnoUUioiitt : Mentd. Haiiunoiid r. Poacock ( 1847 ), 1 
Kxch. 41 ; R. v . Laucaeter ( 1847 ). 10 Q. B. 062 . 

Sec, generally. Prisons. 


Sect. 5.--CHAPLAINS OF WORKHOUSES. 

4063. Appointment — Power of poor law commis- 
sioners to compel guardians to appoint.) -The 
poor law comrs. may order the guardians of a 
union to appoint a chaplain for tlie union work- 
house, wdth a salary ; such cliaxilain being an 
olTicer within Poor J^w Amendment Act, 1831 
(c. 70), 8. 40, interpreted by sect. 109. It is no 
objection to such order that, by a pr<*vious order, 
not exiUH*ssly altered or it'scimhicl, the comrs. 
have authorised the guardians to a{>t)oint sucli 

' chn.])]ain if tlic»y shall deem it noce.ssary, A^ hav«* 

1 specified liis duties in ease it shall liavc hcMui 
: ile<*med necessary U) appoint him. — H. /•. 

Huajntjiee Union Guardians (1841), I Q. B. 
130; Arn. A: 11. 3M ; 4 Per. A Dav. 593; 10 

U. .1. M. V. 70 ; 5 .1. P. 131 ; 5 Jur. 20.5 ; 113 K. H. 
1079. 

.innataliitna : FoUd. .MolyiiPiiv r. H! 4 fHluiwe (ISfLi), 2 Now 

lUi>. liM) ; /{r Sutll>iiry Union Cluiplain (I.Sfi:{), 1 New 

Hep. 2 : 15 . Apld. K. r. IlaHleliurMt. (1SS4), i:t Q. H. J). 

25:^. Befd. R. r. xMhldkwex ANylnni (Vlsitorn) (JSI2). 

2 Q. B. 41111 ; B. v. (.Ildlmin Union Overseers (1S17), 2 

New Maff. (’an. 207. 

Who may be appointed - Roman Catholic.] 

>SW! No. 3922, a/de. 

4064. Powers & duties- Right to officiate In 
workhouse chapel — Without consent of Incumbent.] 

- - A workhouse eha)>lain, a])poiiif4Ml under Poor 
i^w Amendment Act, 1S31 (c. 70), s. 40, does not 
trench upon the rights of (h<* incumbent of tlic 
parish in wliich tin* workhouse is situated, by 
reading Divini* St*rviee to the inmates in tlie 
workhouse eha{H‘l. — M oi.ynkux r. Haosiiawe 
( 1803), 2 New Hep. 190; S L. T. 331 ; 27 J. P. 
420 ; 9 Jur. N. S. 5.53 ; 1 1 \V. H. 0S7. 

.InfUttfUinti Re!d. Hiehurds r. Kineher (lS7:i), L. If. 4 

A. «: K. 107. 

4065. Tenure of office - Under local Act.] — 

Under the provisions of a local Act, the cliaplaiii 
of the workhou.* •* of ii parish was elected annually. 
By an order of the l*oor-law Board, addres.sed to 
the goveriioi’s of the poor of that parish, they 
w»*re i*equiri‘d to appoint certain onicei*s, one being 
the chaplain ; At it was providt*d that the ollicew 
.so appointed should p(*rlroriii the duties rtajuired 
of them by the rt'gulat ions of the Poor-law Hoard, 
A: that any rt'gulation applying to officers a])pointed 
under that order should apply to any other officer 
of the like denomination appointed by the govern- 
ors befort' that order eame into iorc*e. By a 
subst*qiieiii art. it was dh*ected that /K^ery officer 
njijKiiuted or holding office under that order should 
continue to hold the same until he should die or 
resign, or la* n‘moved by the Poor-law Board : — 


PART IX. SECT. 3. 

•. .tmkiinlmruf — .Vrowi/y /«»r Mn- 

a'' - 

A eliHplalii to a iuuatic ui^ylum is not 
inrhidod uiiiler iiie >vonl “ omiH'W 
ill the Htatutw HUthortsliiir the Liml 
Ideuteuaut tAi apiioint such : \ u 

('haplain ho aiiiKant4xi ban n« right to 
omeiato ill auch u'^yluiu wltiioiit the 


iiicumbetiUa eouNeiit. & the hiAhop's 
Uoenoe. — N ki.lioan r. Joxks ( 1861 ), 
14 Ir. Jwr. 3U.- -IR. 

PART IX. SECT. 4. 

t. .lDpoti«lnirnf - -U'Ao mujj/ (><* ap- 
jhhhUJ - I'Mur - tAuroi. 1 —• A vicar- 
choral is not, in rigid of that otticc, a 
clergy loan ordinarily otiicial within 


the parish, & the Boarti of Super- 
InteiulcucH' arc not warrantt^l, in 
appointing ' a vicar-churul to be 
cliapluin of the county jail, to the 
exciuHion of the Incuinbciit of the 
parish dc hid curates, having actual 
curt* of souls. — W.vDK r. .sriiwowAYs 
(ISHID. 16 Ir. Jur. 176.— IR. 
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Held : by the operation of that order the chaplain 
who had been previously elected for a year was 
not entitled to retain his oflice for life or until ho 
should be removed by the Poor-law Board. — R. 
St. James’, Westminster {(Jovernous) (1S52), 
21 L. J. M. (’. in ; 18 L. T. 1). S. 252 ; 1(1 J. P. 
70 ; 10 Jur. 400. 

4066. Dismissal — Power of poor-law com- 

missioners to order.] — The pi>or-law eoini*s. may 
order the dismissal of the oiiaplaiu of a union 
workhouse, lu* Ix^inp an ollicor under Poor Law 
Amendment Act, 1S24 (c. 70), ss. 10, 48, as inter- 

reted by sect. 100 of that Act. Jiv Sr dri’RY 

• NIOX (OuAPLAlN) (1802), 1 New Hep. 22.5; sub 
uom. Kx y». AIolinei'X, 7 ]j. T. .500 ; sub uoui, 
Kx p. MoiANErx, 27 J. P. 50 ; 11 W. R. 222. 

4067. Salary — Liability of churchwardens - 
Under local Act.] -The Pt. t)f Q. B., under the 
l)ower given it by a local Act, granted a mauthtmus 
to (;oin]>el the i*hurchwarder»s of the ]mris1i of 
Tiatnbeth to pay M., wh(» had been appointed 
cliaplain to (he workhouse by the rector of the 
])ariNh, a reasonable tV proportionate salary for 
discharging the duties attached to that- ollha*.- 
H. r. Lamultii (PiirittiiWAUiiENs) (1840), 4 J. 1\ 
252. 

4068. — - Right to charge.] A chaplain to a 
workhous<‘ appointed by th<‘ guardians paid out 
of the rates, but liable to dismissal (uily by tht> 
Jj<»eal Ciovt. Hoard, is not a public oOieer so as to 
render a ibarge by bitn on bis salary invalid 
against his trustee in bkpey. 2’o make an ofliee 
a public oilice, Die ])ay inusV eonie out of national 
A not local funds, iS: the oIHim* must be public iu 
the strict sense of the term ; it is not eruaigh that 
the dn(‘ discharge of the duties of the olllce should 
l>t‘ for the public benefit in a s(*eotHlary remote 
sense. AVMiraMS, (1801J 1 H. .501*; 20 \V. H. 
101 ; 7 T. L. H. 200 ; S Morr. 50 ; sub now, lie 
MiICAM^, h\r p, Ol'FM !AI. HK(’KI\ KU, 00 L. J. (b B. 
207 ; sub now. Hr .Mima.Ms, Kx p, Si'KoiAi. (’ask, 
01 J.. T. 117. 

Menid. < ’o. r. (low, 

[18!rjj A. ('. ; Jlyiuiis r, stijtirl Kiii^r fllHiS), <7 

L. .1. K. H. 7!M : Jfrtruood r. Millar'^. TiiiOm r A: 'i'lieliiitJr 
IllMOJ 1* K. n. 1 1. 

Sir, ffvnrruUi/, Point J^AW. 


SKrj. (5.- PRIVATE CHAPLAINS. 

4069. Appointment — Mode of.] — R. r. Savaorb 
( 1580), Uodb. 41 ; 1 And. 200 ; 78 E. R. 26. 
Aniuitatum : — Mentd. Drury’s Cose (1601), 4 Co. Hop. 80 b. 

4070. Status — Effect of removal from office,] — 
R. r. Havacre (1580), Uodb. 41 ; 1 And. 200; 78 
E. R. 25. 

Annotation : — Reid. Dniry’s CaHO (1001), 4 C’o. Hop. 89 b. 

4071. Retainer of two chaplains — Appointment 
of additional chaplain — Power to appoint — After 
removal of one chaplain.) -R. r. Havacre (1580) 
llodb. 41 ; 1 And. 200 ; 78 E. R. 25. 

AnmUatiou Refd. Dniry’s (’use (1001). 4 Co. Uop. 80 b. 

4072. Right of additional chaplain to 

hold pluralities.] — If a count-ess ivlaitiB two chap- 
lains, A: the t-wo being alive, afteiwards rotoinH a 
third, such third chaplain is not capable of having 
dispensation to liold two benefices with cure. — 
Dri uy's (’ase (IOOI), 4 Po. Rep. SO b; Jonk. 
272 ; 7d K. H. 1070 ; sub now . It. r. DluUiV, 

, Kliz. 722 ; sub now , Drury r. U., (^* 0 . ICliz. 820 ; 

I sub } iow , R. r. Lincoln (Bp.) A: Duewhy, Moore, 

! K. B. .501. 

! Annotatums Reid. AcUm’s C’iiho (lOOIl), 4 Co. Rep. 117 a ; 

I it. r. Ilni'niaa (1740), 7 Mod. Rep* 402. 

! 4073. Termination of retainer, I - ( 1 ) If a 

I baroness widow' retains two eha])lains according 
j to 21 lien. 8, c. 12, h. 18, A: afteiwuiHls takes one 
! of the nohiliiy to luisband, by the marriage the 
i retainer is ned eoiiutennanded ; but the retainer 
‘ of these two chaplains remains, & they witliout 
' a IH‘W retainer may take two benelices, 

; (2) If any oHlcer allowed by tlu» statute t-o have 

' one, two, or nion* chaplains retains a e.haplain, Ac 
' aftiu'wards is ri'inoved frmu his olllce, in that 
cas(> the nttainer hy the eominon law nduains ; 
but (he retainer upon the statute is determined. 

(.2) So if an earl or haron ndains a eha])lain, &> 
before Ids advancement- is attainted of treason, 
th«‘ retiiiner, according to the statute, is deUu*- 
mhH‘d. 

f l) If a baroness widow retains two ehaplaitis, 
according to tJie statuto, A: afterwards marries 
o)i<‘ of the nobiiit y, A:; aftiTwards the hushand diou, 
the retainer remains. Acton’h (’ahe (1(502), 4 
Co. Hit), 117 a; 70 K, H. 1107. 

.iniKttaiiun : — At/ to (1) 6 l ( i) Reid. Cowley v. (Jowlcy, 11900] 
l‘. IIH. 
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Part II. — Central and Local Education Authorities. 


Part I. — I 

1. Duty of parent — Liability for expenses.] — 

It a husband tivats hLs wifo cruelly & A. takes her 
into liis house A: provides lier with neeessiiriea, 
he may maintain an action against the husband, 
but cannot maintain any action for the education 
of Die childi'en. 

A father Is bound by every social tie to ^ive his 
children an education suitable to tlieir rank, but 
it is a duty of imperfect obligation A: cannot be 
enforced in a court of law (I.xmD Kknyox, - 

Hodhes r. Hodges (1790), I'eake, Add. Das. 79; 

1 Esp. 44 1 , N. P. 

A/inf/ifUitnis -Conid. Woolstonr. Smith 3 Ti. .T. O. S. 

r. 200. N.P. ('oUiiw r. (’4*ry (1001), 17 T. L. U. 212. 

At the prevent tlay (‘(hieutimi of the I'hildreii avhh a 

mM-es.sHry, pltf. was entitled to n*eovep (IMiiu.imouk, J.). 

Reid, lloiillston r. Smyth (1S25), 2 & P. 22. 

2. • — - — .\ wif<* wlu> by her hu.shaiid'H 

«‘onduct i.N forerd to live separate from liiiii has 
implied authority to pledj'e his enslit. for the 
edueatiofi of the <'hil<b*en, wlio an* in lier cuslotly, 
ns a “ neci-ssary.”— D olu.ns i\ Dohy (1901), 17 
T. L, K. 242. 

3. Rights of parent.! father has the 

i’ontml over the person, edueation, A conduct of , 
his childrtui until they are 21 years of np* i 
(JbiE'n*. M.K.). AV Agah-Ei.i.is, AtJAit-Ki.Ms r. i 
LAsrKLiJ3s (IHSII), 2t Dh. 1). 317; J. V\i, 1 

10 ; 50 L. T. 101 ; 32 \V. It. I, i\ .V. 

.tunoiatiimn : — Consd. Kr Seauhin (ISSS), 40 Ch. 1». 200; ! 

f/r Newtiin, llhOO) 1 (’h 740. Rrfd. Thoma^Met r. : 

Ihomasm-t, IlMHJ I*. 2H;» ; lie MathieHon (IIMH), I 

h. .1. Ch. 44r>. Mentd. Jir McGrath, (lsi):{J 1 CJi. li:{; i 

3. r. <i 5 n*rall, IlSJl.G 2 g. It. 232. 

4. Jurisdiction of court. I’pon what ground 
is the <t. recpjired to maintain these children out 
of their own property A not at tJie expense of the 
father. It is In'causi* tliat. fathi'r is an improper , 
person to have the eare of t he.st* <'liil<ir«‘ii ; iSi 
as it is proposeil that their maintenance A e<luca> 

t ion should he jiut out of his coni r< >1, it< is, t heiidoD*, 
as Jie may' refiise to alTord them more than will 


n General. 

I supply Diem with their barc^ maintenance, which 
I the law of the cotmtry would require from every 
' person wlio had the means to maintain his children ; 

it is for that reason that the ct. is to take upon 
! itself, out of the property" that those children 
j hnv'e, instead of accumulating Die income of their 
; property' for their benellt, till they should be 
j (*apable of taking pos8c»Hsiou of it themselves, to 
apply a piu-f- of it tor their maintenance & educa- 
tion (LgK1> HeDESDALE). — WEL1J5HLEY V. WBL- 
1 .E 8 J.EV (IS2S), 2 Uli. N. S. 124; I Dow. & 01. 
152 ; 4 E. H. 1078, 11. fi. ; fijJ}/. S. O. aitb iiom. 
Wei.i.ksi.ey V. Heau 1 ‘X>ht (Duke) (1827), 2 liuss. 
1, li. (’. ; subsajutcnt proervdinffs, rntb nom* IjONG 
Wellesley’s Dask (1831), 2 lUiss. At M. 039, L. O. 
AntutfntioiiA Consd. Wardc r. Wardo (184U). 2 Ph. 78fl. 
Refd. /fr Sponco (IS 17), 2 l*h. 247 ; Ur. GeldHWort.hy 
2 g. H. I). 7:1 ; Uv A. IL (ISS:*), I T. L. II. «.'i7 ; 
U. r. Iluniiido, .Iomch'h (^iisc. IlHiU) 1 Q. It. 1W4 ; Smart r. 
Smart. |lSil2J A. C. 425. Hentd. Ux p. Mcl3cllau (1831), 

1 l>i)wl. 81 ; .IoIuihGiiu) r. Itcattlc (1843), 10 C\, & Flu. 
12 ; Ur. Kyiin (1818), 2 Do (L & Sm. 457 ; Ur. Hakowill 
(1852), 12 C. It. 223 ; Swift r. Swift (18(gi). 34 Itoav. 200 ; 
Ur Moado (1871). 10 W. IL 313; Uc Agar-KlIlM, Agar- 
jjaHccUcH (1878), 10 Ch. J). 40. 

5. Jurisdiction of Divorce Court.) — Tlie ct. lias 
)>owcr to make orders rt*HjM?ctiiig Du^ custody, 
maintenance. At educatum of children during the 
whole periocL of Dieir infancy - that is, till they 
attain the age of 21 y<*arH. 'PiiGAiAHHE'r r, 
Tiiomasset, IIS91J [\ 295 ; 03 1.. .1. 1*. 140; 71 
L. T. 118 ; 42 W. It. 058 ; 10 T. L. H. 591 ; 38 
Sol. .lo. 030 ; 0 It. 037, D. A. 

AnmitationH : VouBd, Stark r. Stark & lIlh'IdiiH, (10101 
P. 100 ; MiithtuHoii r. Napier (1018), 110 Ji. T. 18. Reid. 
ItiHimji V. ItlNliop, .ludkliiN r. .liidkiiiH, I1807J J’. 138. 
Mentd. JntrrJoN e. .IcirricH (1007). 51 Sol. Jo. 408. 

Custody of children.] Srr Infants. 

Control of religious education of infant.) - <SVc 
Infants. 

Education of wards of court.) *SVc Infants. 
Education of Illegitimate children. ] NVe Hah- 
TAltDY, VgI. 111., PJI. 3.s:i, ;{Sl, Ngs. 225- 228. 


Part II. — Central and Local Education Authorities. 


Se(t. 1. -central authority. 

Suji-SECT. 1 . — The Buaud of Kdita'iion. 
•NVe, tjencralb/. Heard of Education Act, 1S99 
(c. 33) ; 1921 Act (c. 51), 1, 2. 

Consultative committee to advise Board. - SW 
Hoard of Edui alion Act, 1899 (c. .33), s. 1, Slat. 
H. A O. 1909, No. 599; Slat. H. A «). 1907, 
No. 259 ; Stat. H. A O. 1920, No. I5H2 A 1921 Act 

(c. 51 ), s. 2. 

6. Jurisdiction -To decide questions ot law.! 

Hoaud of Education r. Hick, No. 290, post. 

7. To determine legal rights — Between 

parent & local education authority.;-- 3110 duties 
imposed on a local education authority ar<; 
detined by the Education Acts, 1870 io 1903, A 
t he (’ode, which has parliamentary Hand ion. 
One of them is to provide A maintain eflieicnt 
public elementary kcIiooLs in their district. 'They 
must alw fulfil the condition.s of the (’rale in order 
to obtain Die pai’liamcntary' fret* grant. Uy ail. 
53 (a) of the Code no child may b<* refused udmiKsion 


to a fiijblic elcincniary Kchool on other tlian 
reasonahle p-ouiHlH ; A art. 20 (/>) provides that 
if any qiieKlion ariwcH oh t<» the interpretation of the 
Code, or as t.o the fiiililmeiit of any of the eotidi- 
lions H))eciiied therein, the deciHion of the Hoard 
for tie* fiurposes of the Coile Hhall lx* final. 

Hy H4*d. 3 of lOlementary Education Ad, 1870 
(c. 75), the tei*iii “ parent ” iiidudeH guardian A 
every persnn who is liable to maintain or hoK Die 
aeiuul cuHloily of any child ” ; A t he Eh*rnentary 
Education Ad, 1900 (<•. 5.3), h. 2, enactH that ixxjr 
law guardians “ may contrihutti t#j wards Huen of 
Die expenwH of prr>vjding, enlarging, or main- 
taining, any public elementary Mtdiool jm aits 
certified by the Hoard of Eilucation Dj have been 
inciirred w'holly or partly in respect of HcholaPH 
taught at the hu-hool, w'ho are . . . boarded out 
by the guardians.” 

A local education authority, with the Kunction 
of the Hoartl of JOflucation, ivfuM*<l U> allow 
boarded out |Kior law' child nui r<»Hident in their 


PART 11. SECT. 1, SUB-SECT. 1. 

^ ». SuptrinitndetU of Education - - 
Extent of auth^jrity — Enftjrcrmcni by 
tiuifkiamiM.] — T kembuly r. VAii:.NTi.N’ 


(1885), 12 8. C. U. CAN. 

k. — } .'^T. UJIAKLKS 

f>*ECOLK O^MMIMHAIRKS r. LVmOKAfJ 
(IfcyS); (1875-11108;. 1 Cout. Dilff. 8S#-tfO. 


e. AwMAnimrni of tlrUardr. 

to conduct innuiry — • HuU* reUdiny 
to dtUduUa duties.] — Tiikkiukn i*. 
Mkrcikh (1015), g. U. 24 K. B. 352.— 

CAN. 
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Education. 


Sect* 1 . — Central authority: Sub-sects, 1, 2 d? 3. 
^t. 2 ^ Sub-se cts, 1, 2 d: 3.] 

district to attend their public elementary school 
unless the poor law guardians made a special 
payment towards the expenses of maintaining the 
school in connection with the teaching of the 
cliildren. The guardians objected that they were 
under no duty to make a special payment 
brought an action against the education authority 
to restrain it from excluding the cliildi-en : — Held : 

(1) under Education Acts & the C'ode the guardians, 
as the porimts of the boarded out poor law children, 
have a statutory right to have free education given 
to their cihildren attending the public elementary 
school, without payment of any fees whatever ; 

(2) neitlier the Board nor the local education 
authority litis any power either undfT the Acts or 
the Code to require the guardians, as parents, to 
make any special payment towards the expenses 
of main^ning the stdiool ; (3) the Board has no 
jurisdiction under tlui Acts or the Code to deter- 
mine legal rights as betwet^ii a parent & the local 
education authority ; (4) tlie exclusive jurisdiction 
conferred on the Board in the C^do is limited to 
the purposes of the Code, namely, liO determine 
whether the education authority has fuKilled all 
the conditions of the Code so as to obtain the 
annual parliamentary grant — wiiether a child 
was excluded from attending the school on other 
than masonablo grounds, such as illness, w^ant of 
cleanliness, & such like mattiMrs. 

The obligation to maintain ^ keep cillicient' is 
to maintain & keep the school as a school, t hat is 
to say, as a nuiaiis of giving elementary educ.atiou 
to cliildren, ^ that such education is to be available 
for children resident in the ai*ea without distinction 
(WAlUUNU'niN, L.J.)» — tlATKSUEAl) I^NION r, J)Ull- 
UAM (Bounty (^utncul, [1918] 1 Ch. 14(5; 87 
L. J. Ch. 1J3 ; 117 L. T. 79(5 ; 82 J. P. 53 ; 34 
T. h, n, (55 ; (52 Sol. Jo. 8(5 ; 1(5 U 0. R. 33, 
i\ A, 

8. Conferred by Code — Limitations of.] 

— (SATr:8iijfiAD Union v, Dubiiam County Coun(il, 
No. 7, ante. 

DllTerenoes between local authority & 

manager of non-provided schools.]— Part 1V^, 
Sect. 3, 8ub-8c*ct. 3, post. 

9. Exercise of jurisdiction — Enforced by manda- 
mus & certiorari.] — Boaud op Education v. Rkui, 
No. 290, post. 

As to necessity of elementary schools.] — 

Sec 1921 Act (c. 51), s. 19. 

Mandamus certiorari generally, see Ohown 
I^UACTICR, \’ol. XVI., pp. 2715-352, 398-481. 


Sub-sect. 2. — The Ministry of Hbai^tu. 

See^ generally^ Poor Law, & Ministry of Health 
Act, 1919 (c. 21). 

Education of children in workhouses.! — See 
Poor Law Amendment Act, 1834 (c. 76), ss. 15, 42. 

Appointment of schoolmasters & schoolmis- 
tresses for workhouses.] — See Poor Law Amend- 
ment Act, 1834 (c. 74), ss. 46, 109. 


Sub-sect. 3. — The Home Office. 

See C^dren Act, 1908 (c. 67), ss. 44-93, & 
Children Act, 1921 (c. 4), s. 1. 


Sect. 2.— LOCAL EDUCATION AUTHORITY, 

SuB-sEcrr. 1 . — In General. 

SeCy generally 9 1921 Act (c. 51), ss. 3-10. 

10. Council of county borough — Constitution 
of council.] — (1) In Education Act, 1902 (c. 42), 
s. 1, which enacts that “ for the purposes of this 
Act the council of every county borough shall 
be the local education authority,” & throughout 
the Act, the w'ords “ council of a borough ” are 
used for “ the mayor, aldermen, & burgesses acting 
by the council.” 

(2) The council were not incorporated as a 
separate body by that Act. Therefore land 
which the council had agreed acquire under the 
Ijowers At for the purposes of the Education Acts 
had to be conveyed to the mayor, aldermen, & 
burgesses. — Rc Leeds Institute of Science, 
Art At Literature At Leeds City Council, 
[1909] 1 Ch. 500; 78 L. ,T. Ch. 321 ; 100 L. T. 
4(58 ; 73 J. P. 201 ; 25 T. L. B. 207 ; 7 L. G. K. 912. 

Powers, duties & Uabiilties-- In reprd to elemen- 
tary schools.] — See 9 generally. Part IV., post. 

In regard to higher education.] — 

generally 9 Pari VII., post. 

For purposes of elementary or higher education.] 

— Sec 1921 Act (c. 51), s. 3. 

Delegation of powers to educational committee.] 

— See Sub-sect. 3, poa/. 

Co-operation between authorities for elementary 
& higher education.] —>sVc 1921 Act (c. 51), ss. 8, 
2(5 (1). 

Statutory relations with managers & rights of 
teachers.] — See Part- IV., Sect. 4, sub-sect. 2, post. 


Sub-sect. 2. - Enfori'ement of Duties of. 
Sec 1021 Act (c. 51). ss. 150, 151. 


PART IL 'sECT. 2. SUB-SECT. 2. 

d. Fmlurc to vroiridr aci'omtmr 
daiion.\—A Mandamus to ouiium* 1 tlic 
(uIjiiImhIoii of u child to a public 
Hchool will not Iw irraiitcd when* it 1« 
Hho\^ii that there Ih not nocominodut lou 
fur hor. for this Ih u valid aiiHAvcr to 
Ruoh application, cNpccially where It 
uppciurR that there Is untnelent uecom- 
iiiodatloii at oiiotlier public Hchool 
in tho same to\>ni : nor whore It in 
Hliown that tho appUeaLlou for ndmlM- 
Hiun wan not made in the nirular 
proper way, under the public ficluH>l 
rc^latloDH, inasmuch an, althouirh the 
child wiia a rtirintertnl pupil at the other 
public Muhofd tu the same town duriiur 
tile prooodiiur term, bho had not 
atteiidiHl then* at^ the ('ommeucement 
of the preeout one, nor liad applieii- 
tion boon made to the InaptH-dor to 
have hor admitted to the mdiool to 
which admiasioD waa now nouftht. — 
Dunn r. Windsob Uoakp or Kpvca- 
TiON (1883), 8 O. R. 126.— OAN. 

•. A mondaifuia will lie to 

compel a board of eohool trustees 


to provide sufficient accommodation 
for the children of the school district, 
& to trraut permits for lulinissiou. — 
Ejt p. UA1J.AOIIBR (1822), :il N. R. It. 
472. -CAN. 

f. F'ailiire to subdivide totenship 
itdo schtHd districts,] — Hr KlJJS & 
\Vu>l)iKiKLl) (1904), 24 C. L. T. 298 ; 
3 O. \V. U. 802.— CAN. 

K. Ihdy to allow children to aitrnd.l 
'--A., o>\*niuR & working a farm in 
School liistrict No. 10. moved his 
family to District No. 8, &. took up 
ids resideiire there, althouirh uecasiou- 
ally HjHMiditur a part of Ids time at the 
farm. The trustees of district No. 8 
n^fusid to allow Ids cLdldren to attend 
school, although apiwt. had notitled 
them of his chauffe of resldemH>, 8c had 
asked to be assessed for school pur- 
poses : — Held : a mandamus should 
issue to compeL tho tnisUfes to allow 
ids children to attend school. — Ex ». 
Millkr (1897), 34 N. B. R. 318.— UAN. 

h. .] — Apart from Public 

Schools Act, s. 110, wtdeh refers only 


tti Htu*al School Districts, the riRht to 
attend British (Columbia Public Schools 
Is in no way connected with tho pay- 
ment of rates & depends on rosldonco. — 
Paitkrson V. Victoria Scuool 
Truhtkiw, 11917] 1 W. W. R. 626; 21 
B. C. R. 365.— CAN. 


k. Failure to provide con- 

reycmce.] — Whore a school district was 
legally created under IMhlic Sohools 
Act, K. S. M. 1902, & nuneudments 
thereto, 6c a bye-law of tho council 
was passed, pursuant to sect. 91. 
provlainer that the trustees should make 
suitable arrangements for conveying 
to & from school all pupils who would 
have further than one mile to walk 
in order to roach the school. On the 
facts : — Held : the children had been 
refused by the trustees the enjoyment 
of the arrangements made. &; in a 
maimer that iudieated iU-wiil towards 
the relator ; 6c ho was, therefore, 
entitled to a mandamus, with costs 
agaiiiat the trustees personally. — R. 
^^KUa) r. Grbbn (1913h 23 W. L. R. 
264 ; 10 D. L. R. III.— CM. 
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Part IL— Central and Local Education Authoritibs. 


SiTB-siscT. 3 , — ^Education OojoaiTBBS. 

See 1921 Act (c. 51), s. 4, & Scked. 1. 

11* Scheme for establishment of — Publication 
by Board of Education — Scheme not approved.] — 

Where a scheme for the establishmeut of an 
education committee lias been submitted by the 
local education authority to the Board of Educa- 
tion, & is not approved by them, there is no duty 
imposed upon the Board by Education Act, 1002 
(c. 42), s. 17 (0), to publish the scheme.” Ejt p. 
Cardiff Ooupn. (1004). 20 T. L. R. 317. 

12. Power of council to alter — Mode of 

retirement of members.] — By the scheme for ilie 
constitution of the education (;<')mmitUH; of the 
Barry Urban District Council, iippi*oved by tlie 
Board of Education on Apr. US, 1003, it was pro- 
vided that the committee should consist of nin«' 
members, A: that the members of it should lioltl 
ullice for a period of thi'ee years, iirovideil, never- 
theless, that one-third should ko out of oHIch^ i»n 
May 1, 1904, At in each succeeding year, ** 'Phe 
council sliall detenuine the order in which they 
shall rt‘tiiv.” On Apr. 20, 1903, the council 
passed resolutions under which jiltf. was to be 
xi member of the ci^inmittee A:, retire at the end of 
the second year. On Apr. IS, 1904, the couinul, 
puri>orting to act under their standing orders, 
passed a resolution it^scinding so much of the 
resolution of Apr. 20, 1903, as decided that pltf. 
should retin' at the end of the second yt^ar, namely, 
on May 1, 1905, At directing that in Ihm thereof 
he should retire on May 1, 1904 : -fJrUl: (1) the 
council had power to imtkt* a final scheme At 
determine the method of retirement ; (2) when 
they had once lixcsl the daU's of retimnerit they 
could not alter them without a m^w sx^hcine ; 
(3) the n‘snhition i>f Apr. IS, 1904, was ultra vires. 
-Milwaud r. Barky Dkiian (JorNciU [1904] 
2 C’h. 481 ; 73 L. J. Hi. 804 ; 91 L. T. 290 ; 08 
J. V. 5t9f i ri.3 W. 11. 21 ; 20 T. L. U. 705 ; 48 
Sol. JtK 051 ; 2 L. (i. R. 1222. 

13. Delegation of powers— By local authority 
to education committee — Dismissal of teachers.! - 
l*ltf. was engaged fifl mistn*ss of a uon-providi*d 
school, a school maintained hut not providc'd hy 
the local c^ducatiou authority under hlducaliou 
Act, 1902 (c. 42), under an agr(‘ement with the 
managem of the school, om* of the terms of which 
was that either party might tenninate the agree- 
ment on giving the* other party thnic calendar 
montlis* notice in writing. I'hxit Act came into 
operation in the district in Aug. 1903, At Ua.* 
Berkshire^ (’ounty Council wjih the “ loctd educfitif>n 
authority.” The county council, acting under 
sect. 17 of the Act, delegated all its powei*H un«ier 
the Act, except the power of raising a rat«; or 
borrowing money, to an education comrajtt<»e ; 
the committee undc^r Sched. I., A (d), appoint(;d 
a sub-committee to deal with the aiii)ointment A: 
dismissal of teachers ; Ac the sub- committee ap- 
pointed a section to deal with the details “ sur- 
rounding ” the dismissal of teachers, Ac to make 
recommendations to the sub-committee. In these 
circumstances the managers came to the con- 
clusion that pltf. was out of luumouy with them 
& that this Avas detrimental to the best interests 
of the school, Ac on Oct. 17, 1905, at a meeting at 
which pltf. attended the managtrrs paf^'d a reso- 
lution tliat pltf. should be asked to resign, Ac that 
if she refused notice should be sent to the education 
committee that the managers desired to teiminate 
their engagement with her. As pltf. did not 
resign, the managers on Nov. 23 wrote to the 
education committee asking for its consent to 
the diamiasal of pltf. forthwith on payment of 


three months’ salary. Ou Nov. 25 the section 
gave it**' consent, Ai; on Nov. 28 the education 
secretary wrote ; " The committee will approve 
the notice given by your managers to Miss Y.” — 

S ltf. — “ to terminate her engagement,” On 
[ov. 80 the managers gave notice in writing of 
dismissal, stating that the notice had the approval 
of the education committee Afc enclosing a chexme 
for tliree months' salary in lieu of notice. On 
Dec. 9 the sub-committee approved & adopted the 
action of the section. On 1 lec. 18 pltf. commenced 
an iiction to restrain dofts. from acting on the 
noiict; to her, & on Ion. 19 applied for an injunc- 
tion. On Jan. 20, befoiis the argument was con- 
cluded tlu' education commitU^e passed a resolution 
coustuiling to the dismissal : — Jidd : (1 ) the effect 
of the delegation under sect. 17 was that the 
education committee wxis, in I’cspect of any powers 
as U) th<* dismissal of texichei's, the educational 
authorit y ; (2) to the sub-c‘.ommittee there was 

delegaL*d pow4'r to detiumine, & not merely to 
report to the committee upon, the ({uostion 
whether couseut to dismissal should be given ; 
(3) the section was only a subordinate body, the 
duty of which was to consider Ac report to the 
sub-committce, Ac the action of which miuirod 
the 8ub-(!ommitti^e*H apj)rovni Ac, thcjrefow'-, the 
consent of the education authority hod not boon 
obUiincMl at the time of the dismissal ; (4) if 

consemt to dismissal was recpiireil, it wiw not a 
condition precedfUit to dismissal, but if given 
8ubs4*quently op<'rat'ed as a ratification of dismissal 
with tin*, provisional consent of the section ; 
(5) the elTect of 7 was that unless the educa- 
tion authority intc»rvened, the power to appoint 
Ac dismiss t4'fuJiei*H resU.»d with the manageu's ; 
(0) if the ediKuition authority intervened, the 
mxinxigers eitlicr would have tti yield t/o tJuit 
authority’s wishes, or disiiualify the school for 
iiminLmanco from public funds; (7) th<? require- 
ments of tlu3 Act us to consent were o[»erative only 
as between the managers Ac the? education 
authority, Ac gav4‘ no right t(i the texMjher. — Y ouno 
r. UuTiinifiHT, [19001 1 (?h. 451 ; 75 L. J. Ch. 217 ; 
9t J.. T. 191 ; 70 J. V, 130; 51 W. It. 290; 22 
T. J.. R. 251 ; 4 L. (1. U. 350. 

ArirujtcUitmit : —Ah to (2) Befd. illanchunl r. bunion (iUlG), 
H6 L. J, Oh. 7U1. Ah to (.*•) Reid. Crocker v. lOymoutli 
JlttOO), 76 L. J. K. II. 37.6 : Powell v. Leo (llies). 
})!l L. T. 2X4 ; CrlHji v. Holden UOIO). .64 Hoi. Jo. 784 ; 
Harries v, CTawfurrl. (JlHUl A. (*. 717 : Martin v. KccliHf 
Cornu, ilOlU] 1 Ch. 3X7; liuuHOii v. lUduiilTu U. C., 
113221 2 Ch. 430. 

14. By education committee to sub-corn- 

mlttee.j- Young v. Cuthiikut, No. 13, ante. 

15. - By sub-committee to section of 
members.! Young v. CuTiiiiKitT, No. 13, ante. 

16. Agreement to provide education— At cost 
*' not covered by lees payable Whether power 
to Increase fees.j- -Pltf. mmt his daughLu* ta a 
secondary school mariageii hy defts. The pros- 
f>ectus, which contained the contra<jt between the 
partic*s, providofl that the fees payable by pltf. 
should bfs £3 lx. per term, A. fuither pmvidod iliat 
pltf. should enter into a ceitain undertaking. 
Pltf. signed the uudertiiking, hy wliich he jdedif^ 
him&elf, ” in consideration of the Kent Education 
Committete liaving agrcs.'d Ac JLiranged to provide 
my said rlaughtx^r with education suitable to her 
age uji i<» the end of the s<dirK#l year in which she 
atUiins th<3 age of sixteen years at a cost which 
will not Ikj covensd by the fees payable by me,” 
to pay a penalty if without the previous consent 
in writing of defts. the child ceos^ to atUmd the 
school before the end of the school year in which 
she attained the age of sixteen years : — Held : 
the words ” at a cost wliich will not be covered by 
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Sect 2 . — Local education authority : Sub-sects, 3 4. 

J*art l^.^ 

the fees payable by me ” in the undeitaking did 
not entitle defts. to raise the fees specified in the 
prospectus to any figure they elected provided that 
it was lower than the cost of the education. — 
Spuy V. Kent Education Committee (1924), 40 
T. L. R. 559 ; 22 L. 0. H. 515, D. C. 

Schemes for organisation of education.] — See 
Pari IJI., post. 

Schemes as to elementary education.] — See 
Part III., post. 

Schemes as to continuation schools.]— See 
Part III., post. 


Suii-SECT. 4 . — LiAUILITY for NEOLiaENCE. 


See, (jeneruUy, Nkoligenck. 

Legal proceedings.] — Sec Part XV^III.. post, 

17. Negligence of education authority — Defec- 
tive state of playground.] — I*ltf., a pupil at a 
public elementary school provided by defts., a 
county council, ns tlie h»cal education authoiity, 
fell, while playing in the playground attached to 
tJio school, through his foot being cauglit in a hole 
(ixisting in th(‘ asphalt ]>avc*ment of the play- 
ground, k, in consequence, sustainc^d injury. In 
an action brought by pltf. against the counly 
(council to r(»cover diunages for the* injury so 
HWHiain(*d by him, the Jury found that he was 
injurod through the nc*gligeii< * «>r defts. : ifetd : 
the action was maintainable on th<J ground that, 
by Education Act-, 11)02 (c. 12), a statutory duty 
of keeping the school ])reinisc*8 in a state of rejiair 
was imposed ujuin d(*rt-H., k they were i'<*sponsibl(* 
for n(*gh*et of that- duty by thost* who actually' 
managed the scho<»l. - (-iiino v, Suuuey (\utnty 


(Vu)N('n., 1I910J 1 K. 11. 730 ; 79 L. .1. K. JI. 1SI : 
102 L. 'r. IM ; 71 ,1. P. 1S7 ; 20 T. J.. Jl. 355; 
54 Sol. .lo. 300 ; H L. (i. Jt. .309, <l A, 

.-tarirrfri/Mm/i Polld. MotHk v, C^aiuarvoii C'oualy (^)uncil, 
MUlOj 1 K. D. 840. Reid. Suilfli r. Martin & Kiiiffston- 
iipoii-Ilull (;ori»ri.. 11911J a K. li. 77a. Mentd. GatoHheud 
linloii V. Durham Dounty Council, UDISJ 1 Ch. 140. 


18. -- Dangerous door.] -13 tf., a girl aged 

seven, altt'iided a ])ublie elem<‘iitary seliool pro- 
videtl by' clefts., the local education authority for 
the* district-. 33iis school had fonnerly belonged 
to a scluiol board, &; was t-ran.sfi*iTed to defts. upon 
the <*oming into operation of the Kduc'ation Act, 
1902 (c. 12). 'riie only mode of entrance into 
A c‘gres.s from a classroom in the* school was by 
a. doorway closed by^ a heavy swing door with a 
powerful spring, which door bad been put up by 
the scliool board, defts.* prodecessoi’s. 131f. while 
halving the classroom, was injun*d through this 
door closing on luu* lingers. Tlie dc^or was in good 
it'pair A: in the same condition as it was in when 


the school was taken over by defts. In an action 


brought by pltf, in respect of the injury sustained 
by her, the jury found that the door was not a 
suitable one for use by young children, when 
put up in the first instance, & that defts. wore 
guilty of negligence in allowing it to remain after 
the school was transferred to them : — Held : as it 
was the duty of defts. to keep the school premise's 
in proper condition for the purposes of a school, 
they were responsible for a breach of duty in not 
discovering & remedying the improper construc- 
tion of the door in q\iestion, when the school was 
transferred to them, & therefore, the action was 
maintainable. — Morris v, Carnarvon County 
Council, [1910] 1 K. B. 840 ; 79 L. J. K. B. 670 ; 
102 L. T. 524 ; 74 J. P. 201 ; 26 T. L. R. 391 ; 54 
Sol. Jo. 443 ; 8 L. G. R. 485, C. A. 

AnnotcUion: — Distd. Shrimp ton v, Hertfordsliiro County 
Council (1910), 74 J. 1*. 305. 

19. Conveyance of children to school - 

Failure to provide attendant.] — A person wlio 
provides anyithing for the use of another is bound 
to provide a thing reasonably safe for the purpow 
for which it is intended, even though the pei'son 
using it uses it only by the permission or consent 
of the person providing it k has no legal claim to 
tlu* use of it. 

Where* an education authority in pursuance of 
tlu'ir statutory i)ow<^r8, provided a vehicle t-ej 
convey certain childron, who lived at a distance, 
k from their school, k a child who lived nearer 
to the* school k was not one of those for whom the 
vehicle* was provided, Wiis conveyed in it with the* 
conse*nt of the education autliority, k, while 
getting out of it, fell k was injured in consequence 
of ilie're* being no second persem in addition to thei 
elriver ie) help the children to ge*t in & out ; Held : 
tlie?*e weis eividcnce of neglig<»n(?(? on the part of the 
education authority. A: they wejre liable for the* 
injury so caused to tlie* child. — S hrtmi*ton v, 
IIKIITFDKDSIIIKE <k)lJNTY COUNCIL (1911), 10 i 

L. T. 145; 75 ,1. P. 201 ; 27 T. I.. K. 251 ; 55 
Sol. .le). 270 ; 9 L. G. R. 307, II. E. 

Anrwtatiim — Apld. Smith V. Martin & Kimjstou-upoii- 
HiillCorpn., HUH] 2 K. B. 775. 

20. Circular saw in technical school — 

Without guard.] — At teclinical classes pro\'ided by 
defts., a l)e)rough council, pltf., a lael of nineteen 
years of age*, useel a small cii'cular saw driven by- 
elect ricity wliich liad no guard or “ sword ’* t-o it . 

I Pltf. *8 hand weis drawTi into the machine so tliat 
, his thumb had to be^ ampiita-ted. Pltf., in giving 
I (ividence against (le*fts. in an action for negligc*nce 
i on the groimel that tliere weis ne) such guard or 
, “ sword,” said tlwit he knew the stuv was dangerous, 

^ k tliat it would bt? less dangerous if guzirdeMl. but 
he had never suggested to the instructor that it 
should be guard(*d : — Held : the maxim volenti non 
fit injuria applied, tV judgment wexs entered for 
defts. — S»LEl«KlNi('ii r. KKWi»t)UT Coup.N. (1912), 
76 J. P. 451 ; 10 h. G. R. 959, D. C. 
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201. Xe{jUorm‘tiff educfitiuU authority 
- ’Cireular mw in tfchiiical sehiHtl.] 
— A pupil ttt a Hchiiul uiuler the 
coiit 1 * 1)1 of deft, board wa« injuroil by 
a daiiiri*rouH circular naw ouned by 
HUid lM>ard while he was uhIiuc It duriut; 
HU examination in the niauiml artn. 
The exaininalioii wan eonductiHl, not 
by deft., but by examiners appoiiitiHl 
by the depart-inent of education, which 
hail, under Si'hool Onlinanee, e. 75, 
i\ O., the rlKht to uw deft.V school 
& the apparatus therein fur the pur- 
fiosw of the examination. pltf.V 
application for the examination was 
ttiado to the department : — IfciU : 
deft, board ti'as not liable. — 8xtiues v. 
Edmonton Scuool District No. 7 
(Board ok TRiRTKKa), 11918) 3 W. W. 


n.C73; 43 1). L. U. 171; 14 Alta. L. II. 
351.— CAN, 

m. Loss of garments fnnn 

rlonAroofn.}' -Hoards of Education are 
not insurers of scliool children’s 
clothitiff; they art> r(>sponsible for 
its loss or injury only when It is causeil 
by tiieir in«li^*nee. When* u pupil 
at a soiiool left her i*oat in the cloak- 
room, A: It was taken therofntm by 
some person unknown: — Held: no 
waul of n*asouuble care was pro veil. 
iiemblr : the case would In* dilfereiit, 
if exiH*rieuee hod shown the cloak- 
room, to Lh? an unsafe place. — S tkvkx- 
sox r. Tokoxtu Hoard of Edccation 
(1919). 49 O. L. U. 140 ; 17 O. \V. N. 
5*2; 49 O, L. K 673.— CAN. 

n. iV/rcfice gate on school 

premises .] — A child of seven years 


utteiulJmt a public school was iiijureil 
thiDUKh the fall of an Iron Rate, which 
formed part of the school promises. 
The gate was in a defccftve condition 
& fell in consequence <.f soluxil children 
swinging on it was the 

dut> of the school Iniard to keep the 
gate ill a safe coiuUtion. they were 
liable in damages for tlie injury.- * 
(’ohmack r. Wick & Pfi.TKNEVTow.v 
.'School Hoard (1S89). Hi K. (t’t. of 
l-k-ss.) Sl-J. - SCOT, 

o. .1— An iron gate at 

tlie entrance of a public s4*hool fell 
upon a l)oy wiio w as passing iiijurol 
Ikini. In an action for damages 
against the school board it w'os averred 
that the gate was in a defective con- 
dition Sc that, in consequence of some 
of the boys swringiug on it, it was 
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21. & contractor — Dangerous materials i 

left In playground.]- A contractor, who was to 
carry out ccrt^n repaii*s at a public cloment-ary ! 
sc1kk> 1. left a quantity of rouph stulT composed ; 
of sand A: lime in a truck in a corner of th<.» school ! 
playp'ound. Tin* hewhnnster of the school gave 
instructions to the sc-hool cai'ctaker to liave the 
stuff I’cmoved, as he consid<‘red it wi\s dangc'ious, 

A: the caretaker t<*lophoiied to the ct>ntract<>r 
asking liim to remove it. Tlie stulT, howt'ver, was 
not iH‘moved. Wlien the lx)ys came out of scliool | 
the stutT was left unguard»*d k one of the hoys 
threw a portion of tlu* stulT at }>ltf., wlio was 
also a scliolai’ at the schraih injuring his eye : 
Held: tliere was evidence upon which the jury 
could find tliat b<»th the e<lucation autliority A: 
the contractor had been guilty of negligenee.- 
.lACKSON V. TX)NnON CorNTY ("OUNC'II. A: (^IIAPPPiLL 

7tl J. V. 217 ; 28 T. J.. it. .'lot) ; 50 Sol. .lo. 
428 ; 10 L. (i. H. 218, V. A. i 

Mentd. Fiir^yth r. I^lniuOioslcr Corpn, (llHi!), : 

7fiJ. 

22. Negligence of teacher Injury to pupil- , 

Obeying teacher's orders.' Pltf., who was a child 
of fourteen yeai*s of agi*. was being eduruteil at 
a ]»rovided scliool. Oru? of the t<‘a<'h(*i‘s of the 
school directed her to go to a room used in comtiion 
by the teaeliei^s, A: to attend to the fire in that 
i*oom. The lire wiis used for rooking this par- 
ticular tonclier's f<K)d. While she was attending ^ 
t 4 i the fire pltf.’s clothes become alight k slie was 1 
injured ; (1) the teaclier was liable; 

(2) the eilucation autliority were also liable on the 
gnnind that the teaeher w;is put by them in a 
posirton in whieh it was intend(‘d t hat- luT orders 
should hi* obeyed by the childrc>n, k that tlie order 
given by lier in the prr‘sent- case was tlierefore one 
for whieh tlie I'ducation autliority were liahle.- 


Smitu r. Maktin & Kinoston-upon-IIull Ooepn., 
[10111 2 K. B. 775; 80 L. J. K. B. 1256; 106 
J.. T. 281 ; 75 .1. P. 433 ; 27 T. L. R. 408 ; 55 
Sol. Jo. 535 ; suh nom, Maiitin v. Smith, Smith 
r. Maktin A: Hull (^)KI»n., 0 h. O. R. 780, C. A. 

.Inruttalion^ Hentd. (lUlew r. Durlmiu County 

Council, 2 K. H. 1071 : Siiillh r. Maciiully, 110121 

1 Ch. 810. 

23. Playing with toy.]- Pltf. a 

child of five >’ears of ago, was a scholar at a non- 
pitividt'd school. W'itli tlic* leave of tho teacher 
another scholar had hi'ougJit cert>ain t^uy soldicra 
to the school. While playing with those soldiei's, 
pit f. fell on a toy “ lancer ” wit h the ivsult that 
tlu» laiiee pieived his eye, which had subsiMpiontly 
to he rt'moved. In an action against tlu' school 
managei*s A the* education authorit-y ftu* damages 
for iiegligi'iiee : Held : t he accident being one 
whieli might have* luippened in any nurse'ry where 
ehilditm play with toy Hohlh*rs, then* was no 
evidence* eJ negligene*e* iS: de‘fts. went* c*nt>it4<*d to 
8ue*eeed. (’iiiiA'ioKH r. London (\>rNTY Peiimc^ii. 
(Ifiltl), 8(1 .1. P. 21(1 ; 32 T. L. It. 3(13. 

24. Negligence of medical oflloer.l Where 
iin (*elueatiem authe>rity uiieh'i* the^ Kelueatiein Acts, 
11MI7, At IfiOO, <*nt.e*rs into an ngrtM*nie*nt with a 
iiieelieal assoem. in regard t-o the* performance* eif 
ope'ratiems on Hclioolcliildi‘e*n, the* eelue'atiem autho- 
rity are not. liable feir the ne*glige*ntus if anv, of the* 
]>e‘i*sons perfonning the? operatiem, pi*oVKie*el that 
tlie*y e*ngage* ce»iii]u*1.ent pndessiemal pe*i*semH L) 
peTform it-. Davis r. London (Bounty Podncil 
(HIM), 30 T. L. R. 275 ; 78 J. P. Jo. fit. 

Liability of schoolmasters & teachers.] See 
Part XVI 1., Se»ct. S, post. 

Liability of managers.] SW Part IV., Se?ct. 4, 
sub-socl, 2, B, post. 


Part III. — Schemes as 

,sVr 1021 Act (c. 51), ss. II 1(1. 

For organisation of education.; See i021 Act 
(c. 51 ), s. 11. 

As to elementary education.] .sVc 1021 A<t. 
(c. 51), 8. 12. 

For continuation schools.] See 1021 Act (c. 51 ), 
s. 13. 


to Powers and Duties. 

Preparation & subndssJon of.J See 1021 Ae^t 
(c. 51 ), s. 14. 

Approval by Board of Education.] See 1021 
Ae?t (c. 51), H. 15. 

As to medical inspection & treatment.] - See 

1021 Act (c. 51), H. Ifi. 


wn'iiche-el away & fell. It- wa,^ iu»t 
avem'd tmit Hu* bo>rt \ve*r<* 

HuiiiKiitf? %\e*ri* w.*liool e-hildre-u at tin* 
school e>r that the ace hle'Ut hai)pe*itiMl 
eluriii}? M’hool hour*^, or that eh'fciKle'l'^ 
know that the jfate was used a* a 
swiiiir : — IJfJd : as then* was no oblijfa- 
tion fin tin- <lefcnders tfi prortde Ratos 
W'hich wore suitable ns swinRH for jiash- 
iug boys, the pursuers’ avermenlK wore? 
irivRular & action elJhmlsM‘d. - - 
AI’Mckrat r. (iLAStiow .Scuemn fioAiin 
IIUIGI S. C. SI.--SCOT. 

221. Stifligcnce of ieachrr — Injury 
to pupil .] — Tho Rchoolnmster of a 
public school established under 43 
Vlct., No. 23, was making prepura- 
tiona m deliver a lesson in chemistry, 
& sent A pupil into another ronin U$ 
fetch him a tumbler, giving lilju no 


iiiHtnicf ions a- iii p.. coiitents. Tlu! 
tiirnbli;r nontaim-il dilute Hulpbiirk* 
mud, whieh thf-piijul niistfiok for dirty 
water. & w'liilht n tiiitiiiiR he Ihrew tin' 
li<iuidawa>. J'ltf., anotbei pupil. wh(« 
was pa>"iinR rccflvfd hi ini- of tin- acid 
in his cve, & suc«i the to rccosor 

daiiiuR«‘> for the Mdioolinastcr's 
iicrHrchcc :■ fJtUl . the Dovl. werc^ 
not liable at the suit of pltf. Jlfji.K i*. 
\Vn.i.ia.ms (UMU), lu |{. .S. W. 

ti.'!** ; 27 N. W. W. N. 1«U.- AUS. 

22 ii. - - - — - , I The sehffo] 

authorities an? civilly respoiihible for 
llln(wH«'f»ntrael4id hy a schfdar hy n.?as<in 
of till* oiN'tiing of a window near when^ 
the child was Koat4?d. the Uunperaturf? 
Iieiiig cold A: the teaclier liaviiig refuseil 
t<# Close the window or to laTmit the 
scholar to go away from it. 1 'k.tkkkin 


r. i-JT. Hr.NKV Srifooi. TnCHTIOKrt (IMihO). 
D. It. 7 H. <\ 117. CAN. 

22 iii. .) Pltf., a pupil at 

a high sehool, a Meeotidary one, Ijlldur 
Kdueatlon Act, IIM 1, was injured by 
an cA plosion during a ehf?inJHtry Jf^son. 
’]’h<* iu*f?idetii aroHo throiigli charcoal 
iM lug rnixefl wHh potaHHiurii, the funner 
helrig taken fiiit of a Jar marked 
** Manganc*H<* Dioxide." Tho hcIiooI 
waH i?oritrollt?d by a tiouffl protnulgaUal 
»>>' the MlriishT of Education iiiider 
alKive Act. in an action for dainagOH 
against rf*Hp. lauird : UrUt : iiiifler the 
Hcliciiie of control, tin* r?ontrol of the 
bfiard over tho temdu'rK was not aueli 
as tfi luake the Ifoard lluhle. — tTjtui;- 
UAin r. AHifii(;jc7i>\, (IS2I J N. /. L. Jt 
IGI. -N.Z. 



558 


Education, 


Part IV. — Elementary Schools. 


Sect. 1.— PROVISION OF SCHOOLS. 

Sub-sect. 1.-— By Local Education Authority. 

Sufficient school accommodation.] — See 1021 
Act (c. .51), 8. 17. 

School outside area of local education authority — 
For use of children within the area.] — See 1021 
Act (c. 51), 8. 17. 

Necessity for schools — Jurisdiction of Board of 
Education to determine.] — Sec 1021 Act (c. 51), 
8 . 10 . 

Practical & advanced Instruction.]— aS'cc 1021 
Act (c. 51), 8. 20. 

Nursery schools.]- See 1021 Act (c. 51), s. 20. 
Vacation schools, classes, play-centres & means 
of recreation.] — See 1021 Act (c. 51), 8. 22. 

Scholarships & bursaries.]— ^SVfi 1021 Act (c. 51), 
K. 24. 

Marine schools ^ schools of Instructions.] — See 

1021 Act (c. 51), H. 25. 


HuB-HE<n\ 2.- By utiiek Bersonh. 
See 1021 Act (c. 51), s. IS. 


Heut. 2.— maintenance OF SCHOOLS BY 
LOCAL EDUCATION AUTHORITY. 

Sub-sec t. 1. - In tiEKEiiAL. 

See 1021 Act (c. 51), h. 17. 

25. Duty to maintain' & keep efficient ” - 
Nature & extent of.|- (iATEsiiEAD Bnjon r. Di’it- 
IIAM (’orNTV CcHiNni., No. 7, avU\ 


Sl?ll-SE<T. 2.- I’noVIliED SC’IIOOLR. 

See 1021 Act (c. 51), h. 17. 

26. Duty to ** maintain & keep efficient — 
Maintenance of school premises — Liability for 


negligence — Defective state of playground.] 

Ching V. Surrey County Council, No. 17, ante, 

27. Dangerous door.]— 

Morris v . Carnarvon County Council, No. l s, 
ante. 


Sub-sect. 3. — Non-Provided Schools. 

See 1921 Act (c. 51), s. 17. 

28. ** Maintain & keep efficient — Denomina- 
tional religious Instruction — Limitation of.] — The 

liability imposed by Education Act, 1902 (c. 42), 
upon the local education authority to ** maintain 
& keep efficient all public elemental schoolH 
within their area ” includes the obligation to 
defray the expense of denominational religious 
instruction in a non-provided school, which is 
a public elementary school imder that Act.— 
A.-O. V. West Riding of Yorkshire County 
f^oUNCiL, 11007] A. C. 29 ; 70 L. J. K. B. 97 ; 95 
Ta. T. 845 ; 71 J. P. 41 ; 23 T. L. R. 171 ; 51 
i Sol. Jo. 129 ; 5 I.. O. R. 89, H. L. 

: Annotalwns : — Apld. Wllford r. WcBt of YorkHhlw 

I County (Jounoil. [1908] 1 K. B. 685. Reid. Gillow v. 
! Durham County Council, [1913] A. C. 54. Mentd. ]{. 

V. Board of Education, [1900] 2 K. B. 1045 ; Martin v. 
j Kccles Corpn., [1910] 1 Ch. 387. 

I 29. Effect of order altering character of 

school.] — A non-provided school had been carried 
; on bt'fori* A after the coming into force of Educa- 
, tion Act, 1902 (c. 42), as a public elementary 
j school for the education of children of both sexes 
i in all stiindardH from 1 t^) 7. The local education 
authority issued a direction to the managers of 
tlie school that after a certain date no sc^cular 
! instniction was to be given in the school except 
to childrc'ii in standai'ds 1 to 3. The managei's 
; of the school I'efuBcid to comply witli the direction, 
' & brought an action for an injunction to restrain 
the local education authority from obstructing 
, or intcn’fering with them in the discharge of their 
' duties as manug($rs of a fully recognised public 


PART IV. SECT. 2, SUB-SECT. 1. 

p. Krfciitm of srhoolhouftc in mit 
viunivipaiiti/- "J^oirrr to demand von- 
trihidion. from adjoining vnmicipdlUg.] 
---Undor 37 Viet. r. 27 t.ho high Hcliool 
biiiinl for ti d[strioi ooiiipoKod of two 
iiiuuU'lpulltieH, u town H towiiKhlp 
vun coiiipol one of the iuutiiclpaUti<>H, 
the township, to oontrlhiite towards 
th(> ercvtioii of a HchooliiouHO in the 
other imiiiiciiiality, & not merely 
towards Its inainteiiance.— Jfe N i auara 
H iiiii SmouL Boaiu) & Township ok 
Niaoaha (1877), 1 A. U. 288.— CAN. 

q. Vrm^UUtn of aceommodofion.] — 
The eustodlaii of a child under a 
*• ImanllnK-out- ugrccunent to clothe, 
maintain Ar. educate him, is not Uls 
** iruardlau ** within Public Schools 
Act, 1891 (c. 56) (O), 8. 40 (3), & the 
truHtccs of the echool sec tion within 
which t.ho custodian resides need not 
provide school accommodation for the 
child. — H a IX V. Stisted Seiiooi. 
Trcstbics (1897), 24 A. R. 476. — CAN. 

r. jrVortiKon of additional school — 
Kjdcnt of trugteM* control.] — A second 
schuolhouso In a school district iK'iinir 
nocessary havtua been erected in a 

S ropier place, the tnistoes divided the l 
Istrlet by a line, directed tliut the | 
children Uvlnir on one side should iro 
t-o the oriirlnal school, & the child rtm | 
on the other side to the new school : — i 
Held : the lesislature, havinE by 
.School Act, sect. 99 (7 ), impoaod upon 
the trustees the duty of providing tlie ' 


oiH'onimodatioii furnished by the second 
school, & havliiic vested in them, by 
s<>ct. 92 (21). the maiiafronieni of the 
schools in their district, had impliedly 
given them the power to inaKo all 
regulations iiccessury or advisable, not 
only for t he mauugemeut of the schools, 
but for dt'tcnnining the portion of the 
dfstrit't that could be most suitably 
servcHl by each of the schools, or the 
cliildren who should attend each ; 
&, so long as the trustees acted bond fide 
& to the bcjst of their judgment for the 
purpose of stx^uring the bt'ttcr conduct 
or mure effleient inaiiageiuont of the 
schools under their charge, their dls- 
end Ion In these respects could not l»o 
interfered with. — P atrick r. Yobkton 
SCUOUI. DlHTRItT* No. 59, Truhtkks 
(1914), 28 W. L. R. 495 ; 6 W, W. R. 
1107.— CAN. 

B. Incidence of liability.] — Under 
60 V^iot. c. 14, s. 73 (O), the mwilcli>al 
corpn., & not the individual members 
of the council are liable for the maln- 
tenaiiMuif pupils. — PortArthub High 
S cHooi. Board e. Fort William Town 
(189S), 25 A. R. 592 : apprvd. Notlawa- 
SAu.vr. SiMiXiB, 3 O. L. R. 169. — CAN. 

t. Jhiiies of school board — Hmr 
ejecrcised.] — A aohool board in matters 
relating to the schools under its control 
6: involving discretion or judgment is 
bound to exercise such functions so 
that the whole question must l>e 
presented to the hoard, should be 
weighed A consldored by the board. 


6 must bo determined upon by tbc 
iKiard ; nor has the board the power 
to delegate duties or functions of this 
character to another instead of exercis* 
ing its own judgment 8c discretiem 
throughout. — Mackki.!. v. Ottawa 
8kpakai’k St'iiooL Tru8t1':i.>^ (1914), 
32 O. L. R. 245 ; 18 D. L. U. 45« ; 

7 O. W. N. 35 ; 26 O. W. R. 809 ; see 
[19171 A. C. 62.— CAN. 

a. Expenditure must be authorvu'd 
by staiulc.]-— To justify a board of 
trustees of a school district drawing 
upon the funds of the district, express 
authority therefor must be found in 
the statute, or the expenditure must 
bo necessarily incidental to the exercise 
of some power possessed by the trustees. 
— Eltham School District No. 2823 
(Board of Tritstkks) r. Langston 8 c 
Ball, [10231 3 \\\ W. M. 641.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

b. Potrer to define limits of separate 
school.] — Apnllcation for a mandamus 
to the board of school trustees of the 
city' of Toronto, to authorise the 
establishment of a separate Roman 
Gaiholic aphool in section 9, in 8t. 
James’s ward : — Held : the board, 8c 
not appets. should prescribe the limits 
of scitarate schools ; A the application 
should therefore be for one or mort* 
such schools. In general terms, leaving 
it to the boaid of tnistoes to define the 
same. — He Haykh 8 c Toronto School 
TBV8rnU38 (1853), 3 C. P. 478.— CAN. 
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elementary school : — Held : (1) the direction was 
not a dilution as to secular instruction within 
sect. 7, sub-sect. 1 (a), of the above Act, & was 
tUira vires, being in breach of the obligation 
imposed on the local education authority to main- 
tain & keep the school efficient ; (2) the question 
as to the right of the authority to enforce the 
direction was not a question arising under sect. 7 
which had to be determined by the Boainl of 
Education, under sect. 7, sub-sect. 3, or 8t*ct. Id ; 

(3) the ct. had jui-iadiction to entertain the action ; 

(4) the managers were entitled to an injunction 
restraining the local education authority from 
enforcing the direction. — ^W ji.poiiu r, AVrst 
Riding op Yorkkhirk County Counc’il, [IdOS] 

1 K. B. 085 ; 77 L. J. K. B. 43(1 ; 98 L. T. (i7(» ; 
72 J. P. 107 ; 24 T. B. R. 280 ; 0 L. (3. It. 244 ; 
stib notn. Wai.f<ird v, Wkst Hiding dp Yohkshikr 
County Council, 52 »Sol. Jo. 203. 

AnnotaHttnn :--As to (2) field. It. r. Hoanl of Kduculioti, 

ItniO] 2 K. H. 16A. An to (.3) Folld. .Martin r. KvvWh 

Corpu., U‘.»1D1 1 Ch. 3S7. 

30. Supply of water.]— IMor to the 

passing of Education Act, 1902 (c. 12), a water co. 
supplied the managers of a vohmtary school with 
water by meter, payment being made iheivfor by 
the managers. After the Act came into forct* t he 
school bc»came a non-pro vided school, At wat^T 
was supplied as before. A 8ui)ply of water W’lis 
nece.ssary for the maintenance of the* school. 
TIktc was no contract between the waU'r Ci>. A: 
the local education authority with regard to th(‘ 
supply of water other than might bi^ implied fi*om 
the fact of the supply, th<* ]>ur]iose for winch the 
water was supplied, the course of dealing. A: the ' 
circiiinstanccR under wiiich water hud b(M‘n pre- 
viously supplied to the school, iiie wat^u* co. 
continued, as ht»foi*e the Act came int<» op<Tation, 
to send tlieir demand note to the managers of the 
school for the water supplied, A^ situ^e the Act. 
the managers of the school included the amount 
of such df^mand not+! in the accounts of their 
expenditure widcli they s<Mit. *^very quarbT to tin* 
local education authority, by wiuim payment. wa.s j 
then made to the water ecj. direel.. A: a m-eipl. ' 
given therefor by the co. Ui the hstal '*diica1ion I 


authority. For a considerable time the local 
education authority paid tlie demand notes of 
the water co. in tliis way, but in respect of the 
supply for a certain period they refused to pay, 
contending that they were not, & that the managers 
wore, in law liable for tlie supply of water to the 
school. In an action by the water co. against the 
local education autluuity, the county ct. judge 
gave judgment for the water co. ; — Held: (1) 
having regard to t.he facts that the local educa- 
tion authority w’ere under Education Act, 1002 
(c. 42), bound to maintain the school, A:>, therefore, 
to piovido a supply of w^ater, & had control of the 
I'xpendituro necessary for that purpose, the local 
(Mlucation authority liad pow(U‘ under the Act to 
inakt' themselves liable 1^> the water co. for the 
water suiiplied ; (2) theiH» was evidence upon 

wddeh the couidy ct. jiidgi*. could pi*opt»rly llnd that 
the local educatuin authority w(‘iv the persons 
with whom the contnu^t for the supply of the 
w’hUt in (pieslion w^as inadti. — TiiownuiDOR 
Watrh t'o. r. Wilts (\)Iinty (kuiNuiL, |I900J I 
K. B. 824 ; 78 L. J. K. B. 409 ; 101 L. T. 35 ; 73 
J. P. 280 ; 25 T. L. H. 388 ; 53 Ho\. Jo. 448 ; 7 
J.. a. H. 484. 

31. School furniture.) - Where pei*soTis 

other thiin the local <*ducati(3n authority pDivido 
a new' scliool under Education Act, 1902 (c. 42), 
s. 8, the local aiitluirity liavii jiowi^r to provide At 
pay for the fiirniturt! rc^ipiired to equi}> it as a 
Iiiiblic elementary school by nvisoii of the obliga- 
tion iinpoH<'d upon them by seed. 7 (I ) of that Act, 
to “ maintain At kcMfj) eiYicU'ut all public elem«‘ntary 
schools within their aD*a w'hich art* ruK^essary.” 

Tw'o new non-pi*ovidtMl schools wi*i*t» opt^ntid 
os public eietn<*nt.ary stdiools tiach school W'as 
Kiibsetpiently ]»)hc(*< 1 by the Board of Education 
upon the annual grant list; as from the it^speciivtt 
dates of opt'tdng. All th«* furnitunt for one school 
was supplied A paid for by tin* local etlucaiion 
authority, bef(»r<? it wus op(*n(‘d ; the other school, 
when openttd, was provided with furniture btilong- 
ing to the managers, whit'h was unsuitablts ^ 
afUTW'ards, but hefoit^ the dab* whtm the Board 
of Etlucation phtced the Hf*ht)ol iipttri th«) grant 
list as fr<»m the date of opt^nirig, Wiis nmiovetl 


0. Debtn of public ncluml dintrirt - 
lAaitUUv of Hcparair schtml KupytuirrH.] 
— Mc'C^arthy r. U. 21 <J. J.. T. 

321: 10 Sunk. L. JL It; uffd, (UJISJ 

A. c. oil. <;an. 

d. Anat^atnueut of rairjtavrr — 
Septiraie actutoL ] — W’^lierc, iifider th<' 
StatutOH of Hunk, u ** imhlic Hcdioul 
district ” JmH iHHjn (^Htabli.shod, /t also 
a “ sept rate Hcdiool dlHtrirt - 
eatabliahcd by a Roman Catholic 
minority — a ratepayer who iH a member 
of the Kuliieuiaii Greek Catiiollc 
Chnrch whicli in ('omniunion witli 
liomo should i>c asrtOfMod aa a Hoparato 
school supporter.- -I'andekv.Mkltiij.k 
Tow.n. 110221 3 V\^ \V. H. 63.— OAN. 

•. ABaeJtanierU of property for 
aej^aU achtuila — Effect im achotd 
priviUaea .] — School AMHessriient Acts, 
1900 &. 101.*), ss. 42 to 45. whereunder 
some or all of the assetwfMl property 
of a CO. may be entered, rated tc 
assessed for the purposes of a separate 
school, do not take away, but rather 
add to the privileges of such schools & 
arc, tn/ra vires of the Sask. Ijegislatnrc.— 
Gkatto.v Sbpauate School Dumiicrr 
No. 13 (Trustees of) v. Regina Puduc 
School District No. 4 (Trustees 
OF). (19181 1 W. W. H. 16 ; 10 Sask. 
L. R. 455 ; 38 D. L. R. 217.— CAN. 

f. Qualifleaiion of teachers — Ex- 
emption from examination.] — By 
Ontario Separate Schools Act, R. 8. O. 
1807, s. 36, members of applt. ooiu- 
mnmtles who became fuch after the 


pnHHiiig of Ihf) BritiHh North Ameriru 
Act, 1R67, are not Hifirlhh' for eriiploy- 
mciit UH teachrrH in the Roman 
Catholic HchooiH in the province of 
Out,, iinh^HH they have r«*ceivi!d 
certificates of 4|uaIlficutlon to tciudi 
in the public; hcIicmiIh. Tlie exemption 
from 4‘xaminat Ion rcc^oKuiHed l»y tliat 
K(^:t. Ik limited to thciHe who were 
memlK*rH at lie* date of the Act of 
1867. -hUOTHKlie OF TIIK UllJlIKTIAN 
.SCIIOOIV!* 1?. MlVJHTKlt OF Korc'ATION 

FOR Ontakio, I1SI07] A. <;. «{». €AN. 

if. Jj^iHQuaye of iiodmctOoi lie- 
atrirtbm of Ercnrh.] —In GiitarJe there 
are two clubHOH of fren* x»rimary HclicjoiK, 
namely, public hchoolH A' separate 
Mr;h(K)lh. the lutt/er taring dcriioml national 
HchcmlH e«itablfHhed under thc! ScjiaraUr 
.“Schools Act, IH63 (20 Viet. e. ft. Upper 
Caimdu). Applts. wer<3 the; elcrcrwi 
trustees of the Roman (,'a( liolic; separate) 
Mehool * in Ottaw'a, 8c tmder the alcove 
Act liad power to dctermlru* the '* kind 
& dcjscTlption '* of Heirarate schools 
to be established thcrcnri A power to 
manage them. In i0i;< the Depart- 
ment of Kduoation for the provluee, 
under prc>vincial st-atutory powers to 
make nrgiiJations, issued a regulation 
restricting the use of French in schofiis, 
whether public or sepamUs in which 
French was a language of ln4tru4d.lon 8c 
cMiinmuiitcation. Sect. 03 of the 
British North America Act, 1H67, 
enacts that for each province the 
Legislature may exclusively make laws 


in r<4u(hin to cdiieat-lon, but by sub- 
H. 1 pn.videH tliaf. '* noMiiiig In any 
Miieh luwH Hhall iinjiidieliilly affix*! any 
right or privilege wlUi rCNiNsd. to 
denominational hi'IiooIh which any cIhsh 
of pei’HoiiH Jiiive In the province at thc 
Union.*’ Applts. coiitiCndnd that the 
l■<■gullttlon wuh Invalid under the above 
Kuh'Mft . 8r W'UH not. binding on them : ^ 
J/f td : ( 1 ) t he cIuhm of porsonH for 

whom the proUx:tJon of the siib^Moclloii 
ih claimed mtisl he a eJass determined 
by religluiiH lioiicf A not by race or 
language ; (2) thc pow'or of applts. as 
trusUsM to (letermlnu the ** kind 8c 
dcw-riptioii ** of schools did not extend 
to deU*rmiuifjg whether Kngllsh or 
Fri'iieh should tsi thc language of 
instruction : (3) tiie ngulatloii did 
not prejudif dully affix*! any right or 
privliigc NixMireu by Jaw at thc Union 
of Roman ('atliolics in the provluee, 
& It WBH consequently valid 8c bind- 
ing upon appltx.- -O ttawa Hkpahatk 
Hr:iioiJi >4 TiiUH'rKKH v. Mackkll, (19171 
A. C. «2.* CAN. 

b. Cohmr aehoola — - KxchutUm of 
children from cmnmon schools.] — lle- 
sidcnl^ of a taxation in which a separate 
school lias lieen isttabilsbed for tlie 
clasH to wliieh they belong — as In this 
case, for coloured peofde — are not 
eniiileil to send their children to tlie 
general ixjmrnon scJiool of such 
section. — He Hill He Camden k. S&oite 
K i-iiooL Truhteish (1854), II 1'. C. U. 
573.-^~CAN. 
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Education. 


Sect. 2. — Maintenance of schools hy local educaiwn 
authority: SviJli'Sect, 3. Sect. 3: Sub-sects. 1, 
2 & 3. Sect. 4 ! Sub-sects. 1 2, Jl.] 

hy the local authority & replaced hy new furniture 
at their expense : — Held : the local education 
authority had power to provide & pay for the new 
furniture of each school under scfct. 7 (1), of the 
Act. — B. V. Easton, Ex p. Oulton, [1913] 2 
K. B. 00 ; 82 U J. K. B. «18 ; 108 L. T. 471 ; 
77 J. P. 177 ; 29 T. L. R. 200 ; 57 Sol. Jo. 225 ; 
JIB. G. R. 279,0. A. 

82. Salaries of caretaker & cleaner — 

Appointed by managers.] — Tlic managers of a non- 
provided public el(»mentary school, in exercise of 
the powei*s of management confcrrcul upon them 
hy Education Act, 1902 (c. 42), s. 7 (7), are 
entitled to api)oint a caret>aker & cleaner of tlie 
school, & i/o have thtur salaries paid by the local 
<^ducation authority. — Gillow v. Durham County 
Council, 11913] A. C. 54 ; 82 B. J. K. B. 200 ; 107 
B. T. 089 ; 77 J. P. 105 ; 29 T. B. R. 70 ; 57 
Sol. ,lo. 70; 11 B. G. R. 1, IT. B. 
yinnotaliims : — Hentd. H. v. KomIod. Kx p. Oulton, [1913] 

2 K. IL 00 ; Wont rtnffolk County ('ouiicil v. Oloreiwhaw, 

[1918J 2 K. li. 087 : Martin r. KccIcm Corpn., (19I9J 1 Ch. 

387. 

Sect. 3. -CONDUCT OF SCHOOLS. 

Sun-HK<T. 1.-' Visits to Places of Educational 
Value. 

St’f% {fCHcrally, 1921 Art (c. 5f), ss. 27-29. 

School attendance.! - »sVr Part post, 

33. Whether attendance at theatrical per- 
formance Included.] Tins luiwer of a lc»cal educa- 
tion authority to authorise, visits to “ places of 
educational value K inU‘n‘st ” in school hours 
under Art.. 44 (5) of the Educ^ation Codt* d<»es not 
expand to di'h'aying oii^ of ])uhlic funds tin* cost 
of providing KU(;h places. N(»r doi*s attendance 
at a theatrical fierfonnanre fall within the words 
•* visits to places of educational value A: interest.” 
Expi'niliture on K])erial x>erfonuanees of Shakes- 
pearean plays for school rhildiH*n was tln^refoit^ 
rightly disallowed. — H. v. Lyon, Sx p. Gaiti, 

1 1922*1 1 K. B. 232 ; 91 1.. J. K. B. 139 ; 129 J.. T. 
.3.32; S9 .1. P. 9; 3S T. \u R. 92; 99 Sol. Jo. 
(W. R.) 19 ; 19 L. (1. R. 779. 

34. Whether expenses payable out of public 
funds.) IB V. Byon, Ex p. Gatti, No. 33, aulv. 

SUH-SECT. 2. -SC’IIOOLMAHTEUS AND 3'EA<'HEUS. 

See Part XVIB, post. 


Sun-SEIT. 3.-— I)IFFEUEN('KS HhTWEEN Bo(’AL 
Education Autiioujty and MANAiiEus of 
Non-Piiovided Schoot>!. 

See 1921 Act (c. 51), s. 29 (9). 

Board of Education, generally.]— Nee Part. II., 
Sect. 1, suh-soct. 1, ante. 


35. Jurisdiction of Board of Education to 
determine — Secular instruction.] — For many years 
prior to 1005 it had been the custom of the. 
managers of the M. School, a non-])rovided school 
under Education Act, 1902 (c. 42), tcj take the 
children from school to church on stunts' days A 
holy days during the hours allowed for religious 
instruction. The time-table of the school, which 
had been approved by II.M. inspector, provided 
that religious observance & religious instruction 
should be given from 9 a.m., when the school 
opened, to 9.55 ; that at 9.55 the registers should 
be marked ; & that secular education should 

commence at 10 a.m. &■ Ci)ntinue till noon. At 
the foot of the time-table was a note providing 
that on saint's days & holy days the registers 
should be marked at 9 a.m., the object being to 
enable the children to be taken to church at 11 a.m. 
In Sept. 1904, the local education authority under 
the 1902 Act issuc^d a direction that secular in- 
struction in all schools within their district should 
commence not lattT than 9.45 a.m. & occupy the 
school houi’s for the rest of the day. The managers 
did not comply with this direction, & continued to 
take th(j children to church on saints* days & holy 
days, & t.ook no steps to revise their time-table 
to bring it int.o accordance with the direction of the 
local education authority. On Mar. 25, 1905, 
the local education authority ceased to maintain 
the school, A. on Mar. 27, 1905, sent tlieir inspector 
to the schfiol, who c1os(h1 it, informing the children 
that they must, atlend other schools in tlu* 
neighbourhot»d, A offering the teacliem appoint- 
ments in other scIkjoIs, which they accepted. The 
managers a.p])eal(‘d to the Board of Education, 
but the Board (ronlimvid tlie action of the local 
education authority. In an action brouglit by 
the managers claiming (1) a declaration tliat the 
local i‘ducaiif)n authority were bound to continu(3 
to maintain the s('hool, A (2) diunages for trespass 
A illegal acts in closing the scdiool A inducing the 
t.eiM*hers to leave tlu* service of the managers 
without duo justilication : — Held: (1) the direc- 
tion (jf the local (education aiithorit.y was a dii'ection 
as to secular instruction under s. 7, s-s. 1 (a), 
of 1992 Act , A the question, being tlierefure ontJ 
which arose under s. 7 of that Act, Wiia one for 
the dt'cision of the Board of Education under 
s-8. 3 of that sect., A the jurisdiction of the ct. 
was therefore excluded ; (2) the managem, by 

viitue of their appointment under 1902 Act, had 
not, in the absence of a special arrangement with 
the owner, such a possession of the school ]u*eniises 
as wmdd enable them to suppoii an action of 
trospass ; no such arrangement had been proved ; 
A the claim for tivspass therefore failed ; (3) the 
local education authority had not induced the 
teachers to brotik their contracts with tlu* managers 
without justification. — Blencowe v. Northamp- 
tonshire County ('ouncil, [1907] 1 Cli. 501 ; 79 
B. J. Ch. 279; 99 J.. T. 385; 71 J. P. 258; 23 


k. JiioM to send rolourrd permns fjirntiion JfiuM to exclude others.] 

to common sckiwl -M’herc no serrate Appet., Iho father of two children by 

iirAooi.V -Upou iho fact8 : a coloimHl wife, obtained their ad- 

oitbor no separate w'hool, extending to niisMion in the only public undenoinina- 

applt. had i>ct*n wtabllBhed for colourtHl tiouul Hcboul in the tichool district of 

IK^rHoiiH within tlie Htatute, or it had K. A paid liie uecesHary fees. The 

iKHUi dhieoutlnuwi, A he was tliorefore parents of the other pupils in the school 

entitled to a mandamus to the trustees withdrew or tluvatened to withdraw 

to admit his daughter to the coiumou ' their childitMi if appets.* children were 
school. The cretdlou of a sei»araio allowed to remain, whcnmpoii the 

Hohool Buapenda but does not annul .Si'hool Commit tcH) refused to allow 

the rights of thost* for whom it was uppet.’s children to continue their 

catablTshod, as regards the common attendance A Umdered back the fees 

schools. When it Is no longer kept up which appet. refused to accept. Com- 

tlioso rights revive. — He. Stkwaht A pulsory education for clnidrcn of 

8 ani»wiou East StuiuoL Trustkbh ' European parentage or extraction was 
( 1864 ), 33 U. C. K. 634. — CAN. , in force in the district A there were 

l. Sduxds for d^UdrcH of Kuropean mission schools in the district 


where cluldrtui of other than Kuropeuii 
panuitage could attend: — Held: it 
was part of the policy of Tape School 
Hoard Act of IPOo to prumoto the 
establishment of separate public un- 
denominatioual sc'hools for children 
of European parentage or extraction. 
Appet. *8 children wen* of other than 
Kuropean parentage or extraotioii A 
conseuuoutly he was nut entitled to 
an order compelling the .School Coni- 
mittee to receive his cldldreu as pupils. 
— Moller V. Krimof^s .School Com- 
mittee <1911), App. D. 635. — S. AF. 

PART IV. SECT. 3, SUB-SECT. 3. 

m. IHspuie bettreen school committee 
«f* f ducat um board — Pourr of eommittef 



Part IV. —Elementary Schools. 


del 


T. L. U. 310 ; 61 Sol. Jo. 377 ; 5 1.. O. U. 
651. 

Anneiaiion: — Att fo (1) Coud. Wilfonl v. Wt^t Hiding of 
Yorkshiro County Council. 1190SJ 1 K. li. 685. 

36. .] — WiLFOUD r. We8T Hidino 

OP VoRKSHiitE County Council, No. 2W, ante. 

37. Wages of staff.] --By Education 

Act, 1902 (c, 42), 8. 7, sub-scct. ** If any question 
r.ris^'s under tliis sect, between tlie local autliority | 

the managers of a school not provided by the 
authority, that question sluill be deteimined by 
the Board of Education.*’ It being the du<>y of 
the local education authority iindia* that sect, to 
pay the wages of the school c*Ieanor appointed by 
the managers, a dispute between the managcii's 
^ the local education authority as to the pixiper 
amount of sucli wages is a matter wliich the Board 
of Education alone can deterniiue, A a county ct. 
has no jurisdiction to adjudicate upon it. — W kst 
SUPF'OLK (V>UNTY COUNI’IL C. (>L011KN.S1I.\W, [191SJ 

2 K. B. hS7 ; SS I., .f. K. B. 2S1 ; 120 L. T. 91 ; 
82 .1. P. 292 ; 10 L. (i. U. 711, D. C. 

38. Salaries of teachers.] -Bikviio 

KoUCATIoN V. BH’K, No. 290, post. 


Sia 1. I. SCHOOL MANAGERS. 

Sru-SKCT. 1 . ““PKf)VII>KlJ S('llO(U><. 

See 1921 Act, (c. .*>1), ss. 90, 99, 9.5, 90; 

»Sclied. 111. 


Sui;-sj<:tT. 2. Non-Phovii»ioij 
.1. f n tieoeral. 

Nn* 1921 Act (c. .51), ss. 90 .9.5, Schcil. 111. 

Dismissal of teachers.; See J*:irt XV*] 1., Sect. 9, 
post. 

39. Validity of acts of manager Before 
declaration signed as member of Church of Eng- 
land.; --(I) The Otial order made iiy the. Board of 
Kducatiuii under Kducafiori Ai-t, J902 (c. 12), in 
ii‘spect of a iion-pn)vi<le(l ehTiieiitary t'hurcli <»f 
England school provhled that tlie hraiidation 
miinag(a‘8 should be iiiemberK of the t'liurch «»f 
England, A: that no ]>ei‘K(»n Hlajiild ** be entitled 
to a^rt as a foundation manager ” until he had 
signed a dcchirati<»n that lie was a member of the 
(’iiurch of England. At the dale wlu*n the body 
of maimgers of the school in ipiestion purpcirted 
to di.siuiss th<‘ headma.ster, three of the foundation 
managers had nut signeil 1 1 a* ivquired declaration 
Educatioii Act.- 1992 (c. I2 l Sehed. J., B. (.9), 
provides that the proceedings of a ImuJv of 
inaniigei'K “ sliall n<it be invalidated by any ilefeet 
in the election, appointment, or qualilication of 
any manager": - Held: tin* words of the final 
onler di<l not amount to an abwduti* ])rohihitiori 
agaiiLst any foundation maruigtn* aeting until he 
hiui signed the deilaratioii in (|uestjon, A the 
provision in .Sclicd. 1., B. (.9), applied to validate* 
tlie acts of the body of managei*s. 

<2) Objections were also taken to the \alidity 
of tlie apisiiutment of the two uomiiiat(*d iiuimigers 


A of the co-optativo manager //fW .• having 
i*cgard to the same provision in Schcid. I., B. (3), 
any objections to the appointment of the throe 
managers in question, founded upon any invalidity 
in the appointment of any of them, or the alleged 
want of authority in those who appointed them, 
did not invalidate the pwKroedings of the body of 
managers ; (9) t he notice dismissing the head- 

master could not be impeached, & liis action 
claiming a ih'claration that it W'os inoperative 
must be dismissed. — M kykiw r. HknnklIj, [1912] 
2 Ch. 2;59; 81 L. J. Ch. 794 ; 109 L. T. 1010; 
70 ,1. P. 921 ; 28 T. U K. 424 ; 50 Si>l. Jo. 538. 
Annotnfion : As to ( 2 ) FoUd. Uarrliw r. Crawfurd, 11 U 18 J 2 

Uh. 15S. 

40. Powers of -Transfer of non-provided sohool.J 

Pnder Elementary Education Act, 1870 (c, 75), 
s. 29, managei*8 of elementary schools ai*o em- 
]>owered ti> make arrangi*ment.H for the transfer 
of sc] lends to HchfKil buanis fonned under the Act, 
but it is ]>ix»vided that wheiv then; is any instru- 
ment ileclimng t<he trusts of a school, A. such 
instrum(*ni contains any provision for the* alienii- 
iion of the school by tiny pei’son in any manner 
or subject to any consent., siudi an arrangeiuent 
shall only be* miule by the peivons in the manner 
A wit h the cronsent so pnivhhul : A it< is also pm- 
viileil that tht* Education I lepaiiiiient of the 
Privy Poumdl sliall consider A have due ngard t»o 
any objin-tions A iH'presentations respecting a 
proposal transb*!' which may be made by any 
])(*rsou who hius cont rihiitinl t.o tlu^ establishment 
of sucli schools. Si*et>. 11 of t in*. Act also provid(*s 
I that no ivligioiiH catK*chism or formulary whicli is 
I distinctive of any jiarticular denomination shall be 
' taught in any hoard sidiool. in the cose of a 
si'liool estahlislied by A united with the Natiomil 
! Society, on the express eoiidition that the children 
I att.<*tidiiig it weT'e to be inNtruct<*(l in the Uuly 
• St'riptiires A in tiie liturgy A Oatc^chisiu of the 
(iiurcli of England, Uky instrument declaring tlie 
trusts of tiif* school pnividing that the scliool was 
t«i he alwiiys in union wit h, A condiict(*d mteording 
to the priiicifiles of, A in furtherance of the ends 
A designs of, the National Society, hut (Containing 
no jirovisioti whatever for its alienation : -//r/d ; 
the consent of tiie Natiorutl Society was not re- 
<{uired to a transfer of tiie school t<» asciiool board, 
A the pi*oper mode for the society to give cdTeet 
t^i any objections t«j a transfer was by appeimng 
before the Education 1 hqiaHiiieiit. National 
.Socikty r. JjiMioN School BoaiM), A.-(i. v 
Enolish (1871). E. B. 18 Eip 90S; 11 J,. J. eji 

229 ; 91 E. T. 22 ; 29 V\'. K. 2. 

41. Management vested in subscribers - 
Right to refuse new subscriber.] Jn a case in 
wliirii the management of a school, A the right 
to afipoiiit the E'achers we.re, under a (LmmI, vestoci 
in the HubK<‘rib<*rH to tiie school to tin? amount of 
2 <‘m. a upwards: Hrid : certain persons, on 
b(*half of whom subscript ions were H(*tit tio the 
trejisurer of the sehool on the day of tiic (Section 
of hciidinaster. witli a vii*w t.o their votmg at sucli 
election, A wIiohi* HubscHptioriH were retuiiied by 
liiru to the 18 * 1*8011 h«*nditig sfuae, weni not botni 
Jul4i subhH'ribers with a right to vote at such 
cleitioii. 


iti cloHe A hcIukW euifiifiit.ti*!' 

in not jiiatiilftl in closing a M'tuxil 
within its flistricL on the ground of 
allegiHl llk'igal action of the edur.Mition 
board in reifartl m ai»poiiitnicntH i>r 
|»u|iU-t(*achf*rH. with the otijort of 
c4iitt|»elUng the iMutni to acd in accord- 
.tOe with the couiinittee’b view of tiie 

r r. even should the uction of the boanl 
in fact iUegal A tho view of tlie coin- 
luitteecxirrect. — MABLBuuouau Kduca* 
J. — VOL. XIX. 


TIU.X lfO\HI> r*. in.K.MIKIM SillOOf, 

CoMMi'riKK iisiHj, ir, S. Z. L. It. 
5.1 1 . -N.Z. 

PART IV. SECT. 4, SUB-SECT. 1. 

n. h^hiiutn ttf mittutQtr tt tffirhrf- - 
I *A(i axslHtant L'arJier in a 
nat lonal M'hool adoptefl h> itieUoinrH. 
of National Education who euterH 
Into a contract of emiiloymcnt with 
the iimuatfcrof Ltie echool in an employed 


e.miliJhulor within .Nutionul liiHiiraiuH) 
: A<*t. I P I 1 ; t he manuKei of the m-hool. 
ijotaltliNtandiriic that the fc 4 udi 4 >r'h 
Hulary Ik puid hy the Conii'H. of Xalioiial 
Kdiieation, A not hy him. A Uiat the 
4«d neat Ion in the Hehool Ik coiifrrdhNj 
f*y the refrulutioriN of thme (VunrH 
Ih the ciiiidoyer of the toucher within 
the fiicariiiur of the Act,- Ff.KTC'liieH 
MooliK r. iKiMii I.vhckanck Coiihk 
llUlOi 2 1. It. 70. -IR. 


O O 
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tSed 4 . — School managers: Svb-aecL 2, A. d: B. 

Sec ts. 5, 0 & 7.] 

It appears to be a right inherent in such a body 
of subscribers to refuse to admit a new subscriber 
for good cause. — Nott v. Wiixiams (1900), 48 
W. B. 310. 

42. Control of religious Instruction — In 

accordance with trust deed.] — Under a scheme con- 
firmed by the Ct. of Ch. in 1 845 provision was made 
for the maintenance of a day school at B. out of 
certain charitable funds. The scheme gave a 
preference to the vicar &; churchwardens in the 
appointment of trustees, & provided that the 
master & mistress of the school should teach 
certain specified subjects & other such things as 
the trustees should direct, ^ that there should be 
read in the school a portion of the scriptures & 
suitable prayers every morning & evening. It 
also provided for the childi'en going to church & 
Sunday school, but gave relief in this respect to 
the children of dissenters, & it placed the school 
under the Buperiniendcnc(s of the clergymen of B. 
who was empowered to visit the school Ac instruct 
Ac examine the children. 8inco its foundation 
ilic scliool had been conducted os a Church of 
England Stdiool. Since 1871, except for a short 
interval, the school had be<ui conducted as a public 
elementary school in receipt of a parliamentary 
grant. On the construction of the scheme : — 
livid : the school was intimded to be carried on 
as a school at which religious instruction in accord- 
ance with the doctrine of tiie Church of England 
should be given A:, t hc*n Ore, having regard to 
Education Act, 1902 (c. 42), s. 7 (0), the* managers 
wei'c entithO l-o authorise r(!ligious insti'uction of 
that character to be given by th(! regular ieaidK?rs 
on weekdays during scliool liours. AV. Wiu^ixiiam 
Pauociiial Euuoationat. EoI’NDATION, A.-(i. V . 
JiKNimaiHiJiRK County (Jouncij. (1010), 71 J. r. 
lOS ; 8 \j. 0. U. 520. 

43 . Appointment of caretaker & cleaner 

— Salaries payable by local authority.] - (ilinLow r. 
Duiuiam County CtaTNcu., No, ,‘12, anic. 

44. Defect in appointment of individual 
managers - Validity of acts of whole body.] — 
MifiYiOHs r. llKNNKix, No. 39, anic. 

45 . „„ — ,j — was engaged iis masUtr 
of a iion-piDvided school under an agiverneiit with 
(li(‘ iiuinagers under which either party miglit* 
teriuiiiate the agrtHMuent by giving thn*e inontlis' 
iiotiee. An examination of the seliool in its pro- 
ficiency in nligious instrudioii wiis lield by the 
assistant' diocesan inspe<lx>r wIk> n^port-t^d tidvorsdy 
IUMJU the ivsult of the examination. l*ltf. wrote 
a Jett^T of proU'st- t-o the insf>ecior in eonseciueuee 
of which the inanagc^rs gave him three months' 
notice to detenniiie his engagtmeiit. The consent 
of the local education authority was not given to 
the dismissal. There were six mauagei*s of the 
school, tlm‘e of whimi weiv irregularly elected. 
lTjK>n action by pltf. t<» n^strain the managers 
f]\>m acting uihui the iiotiet * : — Hdd : (1) (Peteu- 
fc»ON, J.) Education Act, 1902 (c. 42), s. 7 (1) (c), 
which provided that in the cast' of non-pro vided 
scliools the consent of the local education authority 
should “ be rec^uired to the dismissal of a teacher, 
unless the dismissal wen> on t ho giounds connected 
witii ill© giving of rtligious instruction in the 
school** W'as merely a condition of the mainte- 
nance of tiio 8 c1kh> 1 by the local education authority, 
& did not confer any rights on a teaclier as betwe<*n 
him & the managers ; (2) (Pr. op Appeal) without 
deciding whether Education Act, 1902 (A. 42), 
s. 7 (1) (r), confernHl any rights on teiuliers, n|Km 
tiie evidence the gn>uiul of dismissal here wiu* 


“ connected with the giving of religious instruction 
in the school ” within sect. 7 (1) (c), the consent 
of the local education authority to pltf.*s dismissal 
was not, therefore, necessary'; (3) the notice of 
dismissal was not invalidated by Uie irregular 
election of three of the managers, having regard 
to Education Act, 1902 (c. 42), Sched. I., B. (3).— 
Harries v. Crawpurd, [1918] 2 Ch. 168 ; 87 
L. J. Ch. 405 ; 119 L. T. 200 ; 34 T. L. R. 448 ; 
02 Sol. Jo. 021 ; 10 L. G. R. 003, C. A. ; affd,\ 
[1919] A. C. 717 ; 88 L. J. Ch. 477 ; 121 L. T. 
398 ; 83 J. V. 197 ; 35 T. L. R. 543 ; 03 Sol. Jo. 
589 ; 17 L. G. R. 509, H. L. 

AnnoUUiona: — As to (1) Befd. Martin v. Ecxslos (V>rnn.. 

n^919J Jl Ch. 387 ; Hauaon v. liadcliffo U. C., 11922J j 

46. Statutory relations between local authority 
& managers — Confer no rights on teachers.] — 

Young v. Cutubbrt, No. 13, ante. 

47. .] — ^Pltf. was headmaster of a 

non -provided public elementary school. Under 
Ills agreement with the school managers he was 
liable to be given three months’ notice by thc^m 
Uirminating same. In May, 1912, defts. as tln^ 
local education authority instructed the managers 
to dismiss pltf. ThereuiKin, the managei's gave 
him three months’ notice. Defts., liowover, 
allowed the operation of the notice to be susi>cndc(l 
by the managers. In Oct. 1912, defts. again 
instructed the managers to dismiss pltf. “on 
educational grounds.” In Dec. 1912, the managei*s 
aitpcaled to thci Board of Education imdt'r Educa- 
tion Act, 1902 (c. 12), s. 7 (3). The Board of 
Education dr<,'W attention to the suspension of the 
notices, At added that no (luestion ha<l aristni unle.ss 
the direction to dismiss was oi)erative. In Mar. 
1913, defts, again directed the manaf^Ts to dismiss 
pltf. ’.riie managers declined to dismiss liiin. A: 
asked for the actual grounds of defts.’ rt?quire- 
ments. In May, 1913, defts. gave, “ on educa- 
tional gioimds,” thri*e months’ notice to pltf,, 
torminatirig his cingagement. In June, 1913, tlie 
managi'rs submitted to the Board of Education 
the question whether educational gioiiiuls t'xisied : 

^ — Held: it not being challenged that the notice 
in question was j^ven on any grounds other than 
those on w'hlch it wiis i)uri>orted to be given — 
namely “educational grounds pltf. had made 
out no case for the intcrf»?rt'uce of tlie ct. — 
Mit(;iiell t». East Sussex C’ounty Council 
(1913), 109 L. T. 778 ; 78 J. P. 41 ; 58 Sol. Jo. 
00 ; 12 L. (i. R. 1, (’. A. 

Annotations 'Apld. Martin r. Kei]r8 Corim.. FliilOJ 1 Cli. 

3S7. CoilSd< Hanson v. liudeliife V. C., 11922J 2 Ch. 

48. .] — Tlie provision conUiined in 

Ed neat ion Act, 1902 (c. 12), s. 7 (1), requiilng the 
coiis('nt of the local education authority to the 
dismissal of a U'aoher by the managers of a noii- 
provided school on grounds not connected with 
the giving of religious instruction, was insertt'd, 
not in the interests of the teacher so as to give? 
the teacher a right to be liouixl before such consent 
is given, but in the interest of the education 
authoirty so as to prevent instnudion, for which 
they pay A: aiv responsible, fix>m being interfered 
witli without their consent. 

An agreement between the managers of a noii- 
pi'ovide<l school A a teacher provided that the 
agreement might be determined by either party 
by three months' previous notice to the other 
party, ^ that, where sucli notice by the mano^rs 
requu^ the consent of the education authority, 
confirmation by such authority should be sufficient. 
The managers duly gave the teacher notice deter- 
mining the agreement. Although the gn^iiiids of 
the ilisinissal weri' not staled, it was 4uliniU4'd that 
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no misconduct was alleged & that the disniu^ 
was not on the grounds connected with the giving 
of religious instruction. The teacher commenced 
the action to restrain the managers from proceed* 
ing until the consent of the education authority 
hM been obtained &; she had been heard in 
her own defence. Subsequently the education 
authority confirmed the dismissal : — Held : neither 
under her agreement nor under the above Act had 
pltf. any such right to be heard. — Blanciiakd v. 
Dunlop, (1917} 1 Ch. 19.5 ; 85 L. J. Ch. 791 ; 115 
L. T. 497 ; 81 J. P. 9 j 15 L. Cl. K. 25, C\ A. 
AnnoiaHi>ti9 : — Oonsd. Martin r. Eocl(« C^rpn., 11919} 1 Ch. 

387. Refd. Uausou r. llailclUro IJ. C.. L1922] 2 Ch. 490. 

49. ,] — Harries v. Crawfitrd, No. 

45, ante, 

B. LiabilUy for Neglujcnce. 

50. Negligence of teacher — Injury to pupil.] — 

Pltf. W'as a scholar in a voluntary school, A; deft., 
as vicar of the parish, was a trustee of tlie scIkk)!, 

A a member of tlie committee of management. 
Pltf. was injured by the fall of a blackboard which 
was being used by a pupil teach<‘r, who was in 
charge of the chiss in which pltf. was. 'Pile 
sc hcHi] mistress was appointed l»y tlie coimnilte<» 
of management, l)ut neitluT they nor ileft. hatl 
any control ovi*r the way in which the schoi)l was 
managed b<*yond tlio j»ow<*r of dismissing the 
mistress subject to an ajipeal hy her to Uie bishop 
of tlie diocese : — Held : the moi*e fai't of the fall 
of the board was licit evidence* of ncgligcmcai on the 
part of the mistress or tlu^ pupil teacher ; A if 
theiv had b<!en nc*gligence on the part of c»ither of 
them deft, would not have been liable. — ('Hisp r, 
Thomas (1890), 02 L. T. 750 ; 55 J. P. 201, il A. 

51. ~ Haxtku r. Hahkior (1902), 

Thticft, Nov. 12, ('. A. 

52. Negligence of managers -Injury to teacher.) 
— Pltf., the head master of a non-jirovided sehcKil, 
sued tlic! mariag(*i's of the school lor damagets for 
personal injury oecasionc'd by the bursting of a 
iKiilcr. The* defective c'onditioii of the Ijoilc*!* had j 
l>c‘en pointed out tc.> some* of the* managers hy pltf., j 
but not to all those who wens managers at the date* j 
of the acciclent. The managei's ivIicmI on Kduca- ! 
tion Act, 1902 (c. 42), s. 7, s-s. 1 (c/), A fui*th<*r | 
conlendc'd that pltf. a<'ceplc*d the risk, A that as 
he knew of the defective c*ondition of the boiler 
ho waa dc‘baiTed fi-om i*c*coveririg i—IIeUl : (I ) the 
managers were* liable to ke<‘[) ill<^ scbcKil-housi* in 
rc'pair, whether irquired to do so by ilici Icsjal 
education authority or not; (2) tin? managers 
were not a legal body with succession, A so notice 
given to the managers at one time would not 
operate as against managers subsequentrly ap- 
pointed ; but (2) each manager had lK*en guilty 
of negligence on appointment in not ascertaining 
A remedying the defect in the heating apparatus ; 
(4) pltf. was not negligent A did not voluntarily 
incur the risk. — A bbott r. Isiiam (1920), 90 
L. J. K. D. 309 ; 121 J.. T. 724 ; 85 J. P. 20 ; 27 
T. L. H. 7 ; IH L. O. K. 719. 

Annotttiiou -As to (3) Bcfd. Baker r. JumcH, [1921 J 2 K. SI. 

074. 


LInbilliy of lohoolmasters de t 0 achers.]-^ce 
Part XVII., Sect. 10. ^ « 

Liability of local education authority.] — See 
Part II., Sect. 2, sub-sect. 4. 


Sect. 5 .--SCH00L FEES AND GONTRlBimONS. 

See 1921 Act (c. 51), s. 37. 

53. Education authority cannot insist on fees 
or oontrlbutlon — As oondltlon of receiving ohJld 

! into school —From parent.] — -(3 ateshkad Union 
I V. Durham (\iuNTy Council, No. 7, ante. 

54 . From board of guardians 

. maintaining child.)— U atkhheao Union v. Dur- 
I ham County (Council, No. 7, ante. 


Seci. O.-TRANSFERS AND CLOSING OF 
SCHOOLS. 

Sec 1921 Act (c. 51), ss. 28 -10, A Hc.lnul. IV. 

Application of endowments.) — See Sect. 7, j/fMl. 
55. Transfer of non-provided school— Must be 
In accordance with trust deed — Consent to transfer.] 

—National Socioty v. 1x)NI)on School Hoard, 
A.-U. V. Englihh, No. 40, afiie. 

Objections to.) — See 1921 Aei (c. 51), Sehed. IV, 
Pt. 1. (7). 


. Sect. 7.— ENDOWMENTS OF NON-PROVIDED 
! SCHOOLS. 

See 1921 Act. (c. 51), s. 41. 

56. Application of endowments > On transfer 
of school to local authority— Advancement of 
learning -Not for general purposes of school.] — 

Sendfle : in Hcttlirig a wcrhcjmc* f<u* t/hci n^gulatJuri nf 
tJie fiinda of a charity Hchool on Ita Irarmfcr (.o a 
Hf'Jiool board, care Hhould be t^iken to i)rovid»3 that 
1 ho fiindH Hhall bo applied for the atlvancoiriofit of 
loariiirig, in iho Mchool, aa for inHtanco, by 4*HtabliHh- 
ing cxIiibitioiiH or McholarHhifw, A not for tlio 
general pnr|>OHe8 of the .school, wdiich would have 
the effoci of a grant in .lid of Dm local raU?8. — 
He. I'opLAR A Hlackwall Free Hchooi. (1878), 
H Uh. I). 542 ; 29 L. T. 88 ; 42 J. P. 078 ; 20 
W. H. 827. 

57 . Endowment In discretion of 

trustee -If school ** materially altered.’’] — Hy a 

«<rlieme iijiproved in 1852 for apiiropriatirig the 
iiierc*a«ed if venues of a charity estate founded for 
thf! benetlt of the floor of the parish, t.ho trustees 
wfre directed t.o pay £ 1>0 a year in aid of the 
expenses of a «chool in W., or of any other school 
! which might he? establislicd in its Mtead, provided 
that no sum should paid Di a schmd becoming 
the property of any exclusive denrimination or 
sect., or excluding by its regulations the childixm 
of any class or denomination of jiersons. If the 
Hih<j<d should not at any time fall within the 


PART IV. SECT. 6. 

o. School fees — Xon~resident pujnls.] 
— As pltf. & his children iia<l their 
permanent Sc principal place of rosl- 
denoe in tlie school district of defls., 
they were not to be regarded as uon- 
reslaent, although pltf. neitJier paid 
nor was liable to pay a school tax e<iuul 
to the average school tax paid by tiie 
actual tax-payers of tho district ; 3:, 
therefore, defts. iiad uo right to iiiHist 
on payment of a fee as a cxindition of the 
chUdren being alio wed to attend the 


school. — l.VKSTfiJt V. \fl.VITON«A SCHOOL 

Dwtkict Trcstkkh (1912;. 22 W. L. Jl. 
57 : ft ]). L. Si. .57 ; 2 W. W. U. 1105 ; 
22 Klaii. L. ft. 187.— CAN. 

p. — — LUUAlity of /MtrtrU — StAhe 
of withdrawal.] — In 1911 two sclmid 
Ixiards were ainalganiatcd under Act 
45 of 1 995 & the boards no atnalgamatixl 
closed up tiio old schools tc opcined a 
new sctHSil to which appit., who was a 
member of the lioard. sent his cliiUirun. 
The regulations of tlie old school boards 
require a quarter’s notice to l>c given 


liefoni chlidriMi were removed tetnn 
school, but th<; new b<iurd iiad not 
adoptiMl any regtilutiori to tho same 
effect. During the first quarter appit, 
itHsdvfsl an arvxmnt for foes on which 
was printed an intimatioti that a 
quarter’s nothxj of wittidrawal was 
rcqiiinxl, but at the end of the quarter 
lie witlidrew his chlldnm without 
giving sm;h riolici; : — Held : appit. was 
liable to pay u <|uartor’s fei*s In lion 
of jiot.ice. — P kcliui e. Mounts o 
8c*ii<m>l Bo.iKD (1912), C. 1*. D. 519. — 
8. AF. 
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Sect, 1, — EiidoumetilH of nmi-provided schools. Part 

1 2. Sects , 2 <fc 3,] 

description of school, or should “ become 
materially altered in discipline, numbers or other 
cmiumstances,” then the endowment was, in the 
discretion of the trustee, to be applied “ for 
educational purposes amongst other schools of a 
similai- (diaracter in the parish. Tlie managers 
l-ransferrcsd the school, & “ so far as they lawfully 
could,” the endowment to the School board for 
lx)ndon, the latter undertaking the management. 
At in (M^nsideration of the endowment agreeing to 
Xjay the then masti^r of the school a {lension of 
£100 a year Held : the school had not by its 
transfer b<H»n ” Tnatcrially alttsred ” within the 
meaning of the scheme, Ac. the School Board were 
csntitled to the £00 a year. — I^ndon School 
Boahd V, FAiTLcoNEat (JH78), 8 Ch. D. 571 ; 48 
L, J. (.’h. 41 ; 38 L. T. 030 ; 42 J. P. 092 ; 20 
W. K. 052. 

58. Without transfer of endow- 

ment.]— ife Taylou, LJ915J \V. N. 74. 

59. Whether consent of Charity Commis- 
sioners necessary — Action for account against 
ofiioial trustees by local authority — Transfer of 
Income for benefit of local authority— -Subsequent 
transfer of corpus to official trustees.]- The build- 
ings &. the ineum<* of the endowments of a national 


school were leased by the xnanagers to a school 
board, under the powers given by Elementary 
Education Act, 1870 (c. 75), s. 23, for a term of 
years. At a subsequent date the then trustee of 
the endowments transferred them to the Charity 
Comrs., & defts., as official trustees of charitable 
trusts, received the income arising from the funds. 
The school board brought an action against defts. 
to recover the sums so received by them A& for an 
inquiry as to the trust funds : — Held : the claim 
of pltfs. was under the trusts affecting the endow- 
ments &, not a relief sought adversely to a charity, 
Ac they were not entitled to bring the action 
without the consent of the Charity Comrs., under 
Charitable Trusts Act, 1863 (c. 137), s. 17. — 
Llanbadarnpawh School Board r. Charitable 
Funds (Official Trustees), [1901] 1 K. B. 430 ; 
70 B. J. K. B. 307 ; 84 L. T. 311 ; 49 W. R. 303, 
(J. A. 

.] — See, further, (Juaritiks, Vol. VIII., 

p. 393, Nos. 2150 e( seq, 

60. Whether gifts over effective — School taken 
by local authority under statutory powers.]— 7^; 

Orc’HAud Street Schools Trustees, [1878] 
W. N. 211. 

On Education Act, 1902 (c. 42), coming 

Into operation.) — See Cjiarities, Vol. VIII., p. 324, 
Nos. 1007-1070. 


Part V. - School Attendance. 


,Si.cT. l.-DCTY OF PARENT. 

Sun-.sEcT. 1 , — In General. 

See 1921 Ac t (t\ 51), h. 42. 

61. Duty to educate child — In absence of 
reasonable excuse.]- (1) The? duty of a parent 
und<*i* Elc^menUry Kdiiciilion Act, 1870 (c. 79), 
H. 4, to caus<‘ luH child to rc*ccive <*fficii*nt elt*mentai*y 
cducatJcm is an ahsedute dut v, uiiIc'sh the parent 
can hIiow one* of the rc^asonable excuses specified 
in sect-. 11; A whei'C! the paiimt habitually A: 
without such “ reasonable excuse,” though w’ith- 
out jiemmal default, neglects to jawidc sucli 
iiiHtructiou, the ct. of summary jurisdiction ought 
to make an attendanc'e order under 8t»et. 11. 

(2) The tniancy of iJic cJuld is not such “ ivasoii- 
ahle excuse'.”- 1 LONDON County (\)un('il v, 
Hearn (1909), 78 L. J. K. B. 411 ; 100 L. T. 438 ; 
73 .^1. X\ 211 ; 25 T. J.. R. 303 ; 7 L, G. R. 312, 

62. Child In custody of mother— Husband at 
sea.] —Tlie motlier of a child having its actual 
e-U8t<Hly A: contxxd is liable for neglecting to cause? 
the chilel to attend scIuk)! while her husband is 
at se»a, whether or not he is the father of the cliild. 
— llANUE V, BuRNrrrr (1880), 15 ,1. 1*. 51, 1>. C. 

63. Child in custody of relations—LiablUty of 
parent.] — Resp. was siumuoiuMl for non-eompliaiu e 
with jui e)ider under Elementary Edueatioii Act, 
1870 (c. 79), s. 11, t<» oeiucale a child of which she 
was tile paivnt. The child was not it'siding with 
resp., but with a relative, A: the magistrate on that 
ground refuse'd to convie't : - //Wd .* Elementary 
Keiucatiou Act, 1870 (c. 75), s. 3, which declared 
that the te*nn paremt should include “ guardian A: 


ove^ry persem who is liable to maintain, or has the 
lu’tual custody of any cliild,” did not affect the 
primary liability of the parent, if there was one, 
A resp. ought to have been convicted. — Ixindon 
School Board v, .Jackson (1881), 7 Q. B. 1). 502 ; 
60 E. .1. M. V. 134 ; 45 ,1. P. 750 ; 30 W. H. 17. 
D. V, 

Blind, deaf, defective Sc epileptic children.] —See 

Part VI., post. 


Suu-8E<T. 2. — PruCEEDINOS for ENtXlRClNO. 

: Sec 1921 Act (c. 51), ss. 43-45. 

64. School attendance order — Irregular attend- 
ance— Habitual neglect of parent — Proceedings for 

I penalty not applicable.] — A child above five years 
: of age did not attend school, A: the school board 
officer suimuoncd the parent under a bye-la\c, A:- 
required a magistrate to order the pai*ent under a 
1 penalty to cause the child to attend school. At 
i the hearing it being pixived that the parent 
' habitually neglected to send the child to school : — 
: Held : Element ai-y Education Act, 1819 (c. 79), 

! 8. 11, applied. A: the remedy was not to proctH-'d 
- for a ]>en£dty under the bye-law, but to ui-der the 
child to attend some certiAed efficient school. — 
He Murphy (1877), 2 Q. B. D. 397 ; 49 h, J. M. (’. 
193 ; 25 W. R. 539 ; sab nom, London Schckjl 
Board r. Murphy, 39 L. T. 998 ;*sub nom, R. v. 
Bridge, He Murphy, 41 J. P. 993, D. O. 
Jnnotatums: — Oonid. 8auudcrs r. lUchaixliKin (1881). 7 
6. 1). D. 388. RM, London 8chool Board v. W^ht 
(1884), 60 L. T. 600. 

65. Proceedings under ultra 


PART V. SECT. 1, SUB-SECT 1. 
q. AfrntioniYrii — S/attiforp pirisdic- ' 
Hew of pnwituial legutiahtre, ' 

Atteiidaiioe Act, 1016. Man. in bind- 
tuir on a Mounonito who oaino into 
Manitoba in or about 1874 with hl8 
yareuta, who were mombers of thv 


rummunity of MouiumiUn* refcrri'd to 
ill the onlor in council (l)om.) paaaed 
Aujf. 13, 1873. AIhivo Act. sect. 22, 
irivoH jurimUotion in educational 
mattcTR to the provincial leebdature 
alone. — K. r. Hiu»ERiuNn. R. v, 
Dokrxsox, 11019J 3 \V. W. K. 286. — 
k GAN. 


PART V. SECT. 1. SUB-SECT. 2. 

r. SchiMtl aticndatur order — Form 
of order .] — Justices in maklna an 
j attendance order under Irish Education 
Act, 1892, 8. 4 (1 ), must specify therein 
the ** regular riiaiiiier ** In which the 
1 child is to attend the school. — U krkna- 
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Vires bye-law.]<-MoiiciAN v, IIeyoook (1880), 44 
J. P. Jo. 199, 1). C. 

66. Fault ot child,]— London 

County Counc’il v. Hearn, No. 01, ante. 

67. Child eUgIble for full time employ- 

ment.] — Any child between five A: thiiteeii may bo 
made by attendance order to attend school, but 
as no children between thirteen ^ fourteen are 
now prohibited from bt»inK taken into full time 
emp]u>ment, f.hf*re is no power U) apply for an 
attendance order against such child t>elwtH‘n 
thirte<*n A: fourt4»en unless such child is a Viigabond 
as dcjscribed in Klcmontary Kducation Act, 1870 
(c. 79), K. 11 (2). — SAUNi>RHrt r. CllAWFOHD (1882), 
9 i}. B. I). 012 ; 51 L. J. g. B. 100 ; 10 L. T. 12U ; 
40 J. P. on. I). i\ 

Annotation : — H.P. Wiiiyanl r. TookihhI, lluncc r. Kortiiiim 
10 g. li. I». 

68. .] —An attendance cmhsr was 

applied for, uiidi'r Klementary Kduc'ation Act, 
1870 (c. 79), H, 1 1, in respect of twt» childien iiged 
nine At thiHeen years ii^siicidively. Neitlier of 
the childien were in any eniployment, nor at.tc*ntl- 
ing any sc1kk> 1, nc»r had either of them obtiuned 
any certitlcab* under st^d-. 5 of above Act : — HeUi : 
the words “ any child wlio is under this Act 
hibited fii>m la*ing tak<m into full time i»mploy- 
ment applied to any child ])rohibited from being 
taken info (*mploymeiit by sect. 5, At, theref<irt», 
an attendance or«li*r could be madt* in respect of 
each child.- Winyakd r. Tcmkhku), Hantio r. 
PoiiTNi M (1882), 10 g. B. J). 218 ; 52 L. .1. M. il 
25 ; 48 L. T. 229 ; 47 .1. P. 225 ; 21 W. It. 270,. 
J). V. 

69. • Made on father of child Not en- 
forceable against mother - After father's death.] 

An attendance order, nvule on the father c»f a 
child under Klementary Kdiicalimi Act, 1870 
(c. 79), H. 11, cannot, on tlit^ death of the father, 
he enforc4»d against the inoth<*r, under s<ic.t. 12 of 
that Act. — IIaxck r. FAiitiiritsT (1882), 51 

L. .1. M. V. 129 ; 47 .1. P. 52. 1). C. 

70. ' ' - Selection of school Duty of local 

authority to name school —In absence of parent’s 
selection.] — In tin* ahstmee <»f selection b> a parent, ; 
it is the duty of a local authority to niiiiu! some ! 
public elementary school willing to I'^^ceivt! a child 
in i'«*8pect of whom an attendance iirder is sought; | 
from Justices under Eh^mentary Kdiiftaficui Act, j 
1870 (c. 79), s. 11 . — Thompson r. Kosk (1891), 01 , 
L. ./. M. i\ 20 ; 05 L. T. 851 ; 50 .1. P. 128 ; 10 
\V. H. 155 ; 8 T. L. H. 1, 1>. C. j 

71. ' - Equipment of school inefneient 

Magistrate may order attendance elsewhere.] i 
Applt. was summon<*d for neglecting Uf pi'ovalc ‘ 
efficient ♦Oementary instruction for a child, i 
Evidence was given that the child was atb;nding 
a private* school where tli<*i*e whs only ontj rfiom 
which was contiguous to a factory. A: tlutt the ] 
general equipment was not efficient. It was als4.» i 
proved that the cluld was not being provi<led with j 
efficient elementary instruction at the school in * 
question. The magistraU; found tliat applt., us ; 
the parent of the child, had habitually Ai^ witltout 
reasonable excuse neglecte<l to provide efficient ' 
dementary instruction, hc^ made an order that 
-he child should attend another school i -Held : | 
?ven although the evidence as to the building Ac j 
equipment of the school which the cliild was ' 
attending was irrelevant, the ma|^rate was , 
justified in making the order in question. — Hhiers ; 


r. Stevenson (1911), 105 L. T. 522 ; 76 J , P. 441 ; 
9 L. O. R. 1127, D. 0. 

72 . Form of order — Eyidenoe need not 

appear.] — The education authority of the county 
borough of O. obtained an order against the parent 
of a defective child i-equiring him to send the child 
to a specified school until it attained the age cn 
8ixt>cHm years. The panmt disobeyed the order & 
sent the’ child, at the age of fourt<H>n, to work in 
a mill. Upon an information being preferred 
against the panuit for non-C4>inplianoe with the 
onlt'i*, it was iirginl on bis biiialf ; that tlieiv was 
nothing in the or<l<»r to show that the child bail 
l)4H*n ft^iind t;o be defective' in intellect; that the 
cliibl had ivgularly attemled scIumiI as inquired 
by tin' E»liication Acts until it had attained the 
age of fourteen years; that tiu' child was living 
apart fn^m its pai*4*nt outside the jurisdiction of 
the ct. ; Ai that- tlio olTenre was of so trifling a 
nature t hat tin* patH*nt ought not (•<» be <?onvi(!ted. 
2’lie just.it^es of o]Yinion that the cc^ntontlons 

of the paiHUit weiNi wt'U foumletl At disrnisseil the 
inronnation : — Held : (1 ) tln^ <>rd<*i* for att;<»ndanet» 
at Hclnud need not show upon tln» fac*e of It the 
evi^ienet* uiu>n which it had hf»«*n miule ; (2) as 
the order IumI b*M*n i*<*gularly maile, t.ln' only 
question which the justices had to decide w#w 
whet.her the onler luul or ha<l not been obeye«l ; 
(2) Hin(!e tln*re liml bi'<m a wilful «lisohedhm<*e <»f 
tin* ord(‘r, the justici's were not »*nUth^d L) t.iH*at 
it as a trivial otteiice of such a chariwtiu* <is tio dis- 
miss it und<*p Pmhation of ()IT<jndei*s Ae.t, 1907 
(c. 17), H. 1. —liENNiR V, Boawdman (1911), 111 
L. T. 712 ; 78 .1. P. 420 ; 12 L. (K It. 1092, I). U. 

In respect of blind, deaf, defective Sc 

epileptic children. I -See Part VI., 


Sect. 2. -BYE-LAWS. 

See 1921 Act, ss. 40-18. 

In respect of employment of children Sc young 
persons.) - AVc Part IX., pod, 

73. Proceedings against parent —Irregular at- 
tendance of child Bye-law ultra vires.) - -Moiuian 
r. IlKYCCM K (1880), I I P. .fo. 199, 1). U. 


Si:( T. 2. ~ REASONABLE EXCUSE FOR NON- 
ATTENDANCE. 

See 1921 Ac t (c. 51 ), s. 49 . 

74. General rule.] To sesrid a r'hild hcIkmiI 
witlnsit the fee; whc*rcj fc:c*s arc* payithh; ; U» send 
a c/hild h> the* wifuig sclnsd ; send a cliild Ut 
K4.*hcK»l who is known fo Imj vcTiiiinoiiN ; in cwdi of 
these cascM, this has hc*<*n hc*ld not tci Is; a cornplcitc* 
Ac efficient performance; of the duty of the parent 
(.\voiiv, J.). -Fox V, Bdiwjess, No. 104, jHMt. 

75. What constitutes reasonable excuse — Child 
playing truant.) — (1) A hy<;-law made under 
El»*mentary Education Acts, 1870 (c. 75), 1870 
(c. 79), IHHO (c. 22), provided that, “ The par«3nt 
of every child of not less than lives nor mow; than 
thirteen yesars iif iige, shall clause sufth child to 
atU'nd school, unless thc»i*»j 1 m* a rrsasonahle excusis 
for non-attc;ndaricci. 

(2) Any of the following rfsasoiis shall Iss a 
rtsasc triable excuse, namely : (a) Tliat the child 
is umler efficient instruction in f4ome other manner ; 


way r. Murphy, (1914] 2 1. R. 59.— 

-iR. 

m, H’hHker noiiet meessary,] — When 
. child luiH been duly entered In the 


Kchool regijwter am a ptipit no notice j 
iA roquired before taking prrMseerIJnffH 
fornon-AttendAiice.— 8MAU.r. Rchhkjx 
(1900, 20 N. Z. h. JL 195.— N.Z. 


PART V. SECT. 3. 

75 1. What nonMUuUti reaaonabiif 
exoantr-ChUd plavino iruant^-^-QueMuat 
of fact ,} — A father was pruHeotited for 
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Sect , 3. — Rm s ondble excuse Jot non-ai le^id ancc. ] 

(b) that the child haa been prevented from attend- 
ing school by sickness or an unavoidable cause ; 

(c) tliat there is no public elementary school open 
which the child can attend within two miles. 

(:i) From May 18 to Sept. 23 resp., an engine- 
driver caused, his child to be sent dauy from home 
in time to arrive at school when it opened. He 
did not receive any notice that the child had not 
duly attended, except on two occasions. On both 
occasions resp.’s wife corrected the child. Never- 
thc^less it often failed to attend school. At the 
hearing of an information, wldch charged that 
resp. on & ever since May 18 had neglected the 
bye-law in not causing this child to attend school, 
the justices found that he had done all that could 
reasonably be expected of him to secure the 
attendance of the child at school, & had reasonable 
grounds for believing, & did believe, the child was 
duly attending school, & had, therefore, a reason- 
able excuse ** for not causing the child to attend 
school : — Held : there might be other “ reasonable 
excus(?s ’* within the meaning of the bye-law 
besides the. three 1*008008 therein specified, & the 
justices wore right. — Bklper School Attendance 
Committee v. Bailey (1882), « Q. B. D. 259 ; 51 
B. J. M. 0. 91 ; 40 J. P. 438, D. C. 
jinnfitfUiuns : — As in (2) Diltd. Howott v. ThompHon (1889), 
58 li. .1. M. C. 60. OoDld. It. V. West Uldiug of YorkBhiro 
J.r., Broadtent, 11910] 2 K. B. 192. ^Id. Marshall 
V. (Imhuiri. Boll v. Oraliam, 11907) 2 K. U. 112. As to (3) 
Reid. L. V. C, V, Uuarii (190i , 7 L. (1. It. 312. 

76. .'1 — (1) By Elementary Educa- 

tion Act, 187(1 (c. 70), 8. 12, whci*e on “ attendance 
order,*’ ma«le under sect. 11 of that Act, is not 
complied with without any “ reasonable excuse ** 
within thcj Act-, a ct. oi summary jurisdiction may 
order the child to be stjnt to an industrial school. 

(2) The ]*c*iisonable <^xcuHo referred to must bo 
ont* of tlioKo described in sect. 11 — namely — that 
tboiH* is not within two miles from the residence of 
such child any j)ublic elementary school which tin* 
child can attend, or that the absence of the child 
fioin school hiu* been caused by sickness or any 
unavoidable cause. 

(3) The parimt of a child on whom an attendance 
order has neen served under sect. 11 gave as an 
«*xcuHe that he had used every endeavour, short 
of taking the «*hild to the school, to insure its 
regidar attendance, but that the child had played 
truant against his wish : — Held : the failun^ to 
coinjily with th<‘ attendance order WiW without 
any “ reasonable exeuse ** within the Act, & the 
magistrate had therefore jurisdiction to order the 
child to Ih» sent to an industTial school. — IIewett 
V. Thompkon (1889), 58 B. J. M. V, 00 ; 00 B. T. 


child has been prevented from attending school by 
sickness or any unavoidable cause ; that there is 
no public elementary school open, which the child 
could attend, within two miles from the residcnc<* 
of such child.** Where it was shown that non- 
attendance was caused by the child, a girl aged 
twelve, with fair elementary instruction, having 
been in respectable employment, earning wages, 
which she gave to her parents, who were poor, 
industrious. Sc respectable people. Sc applied them 
to the support of their other childron, whom other- 
wise, from no fault of the parents, they would liavo 
been unable suflflciently to support : — Held : these 
facts constituted a “ reasonable excuse ’* for non- 
attendance. — Txindon Sc^hool Board v, Duggan 
(1884), 13 Q. B. D. 170 ; 53 B. J. M. C. 104 ; 48 
J. P. 742 ; 32 W. R. 708, D. C. 

Annotations : — Conid. R. v. West Biding of Yorkshire JJ., 

Ex p. Broadbent, [1910] 2 K. B. 192. Beld. Marshall r. 

Graham, Boll v, Oraliam, [1907] 2 K. B. 112 ; L. C. C. r. 

Hearn (1009), 7 L. G. B. 312 ; Neave v. Hills (1919), 121 

L. T. 225. 

79. Child In beneficial employment — 

What is beneficiai employment — Nursing.] — ^Bye- 
laws were made by a local education authority 
under Elementary Education Act, 1870 (c. 75), 
8. 74, as amended by Education Acts, 1870 to 1902, 
by one of which it was provided that “ The parent 
of every child of not less than live nor more than 
fourteen years of age shall cause such child te 
attend school unless there be a reasonable excuse 
for non-attendance.** By another bye-law it was 
provided that “ A child between thirteen Sc 
fourtc»en years of age shown to the satisfaction of 
the local authority to be beneficially employed 
shall not be requii’ed t/O attend school ** if certain 
otlier conditions were complied with. By the 
direction of the local education authority a com- 
plaint was preferred before justices against a 
parent for unlawfully committing a breach of the 
bye-laws by not causing his daughter, a child 
between five Sc fourteen years of age, to attend 
school. Boforii the justices the pai*ont stated in 
substance that ho had kept the girl, who had 
attained the age of thirteen years Sc a half, at 
home owing to sickness in his family in order that 
she might help in nursing. The justices dismissed 
the complaint upon thci gi*ound tliat tiie prosi^- 
cution had not proved that Uie child was not 
beneticially employed. Sc that if she wer<? employed 
in nursing the sick it was beneficial emplojTnent. 
On app<^l to a Div. Ct. — Held : the decision of 
j the justices was wrong uik>ii the giound that the 
j onus was on the parent of proving affirmatively 
I that the child was beneficially employed, Sc under 
; the byc-laws the education authority not the 


r. Thompkon (1889), 58 B. J. M. V . 00; 00 B. T. : 

1 p I O'?. Pi T n o I justices were the judges of whether a particular 

Am « I. i occupation was or was not a beneficial employ- 

r! 1 ment, & in giving their decision upon that point 


Anntttatums : — As to (2) Reid. Mamliall r. Gmhani, Bell e, 

Gruhain. [1907] 2 K. B. 112. As to (3) Foud. L. C. C. r. 

Hoarii (1909). 78 L. J. K. B. 414. 

77, .] — Bondon County Council 

tf. llKAKN, No. 01, (Ulfe. 

78. Child In employment — Helping to 

support poor family — Child with some elementaiy 
education.] — A school board made a bye-law under 
Elementary Education Aet, 1870 (c. 75), s. 74, pro- 
viding that “the parent of every child of not 
loss than five nor more than thirteen years of 
age shall cause such cliild to attend school, unless 
there bo a reasonable excuse for non-attendance,** 
A that ** any of the following reasons shall be a 
reasonable excuse, namely, that the child ia under 
oilicient instruction in some other manner ; that the 

failure without reaaoaabla excuse to playing truant 
nro^de efllolent elementary eduoatloa ae to what ooni 
for his son, who was in the habit of excuse was a quet 


the justices had usurped the function of the 
education authority. 

They (the justices] will not be entitled to say 
generally that nursing is a reasonable excuse 
(Bord Alverstonb, C.J.). — Holloway v. C^ow, 
[1911] 1 K. B. 636 ; 80 B. J. K. B. 153 ; 104 L. T. 
73 ; 75 J. P. 77 ; 27 T. B. R. 140 ; 9 B. G. B. 
89, D. C. 

80. Child refused admission — ^Parent aware 

that child would not bp admitted — Non-pajrment 

of fees.] — parant who, under an order by a ct. 
of summary jurisdiction that his child ^all attend 
a board school, & that he do see that the order is 
complied with, causes the child to attend school. 


playing truant: — Held: the questlfMi 
as to what constituted reasonable 
excuse was a question of fact It not 


of law. — Qiujxs V. QUIOUCT (1905). 
S F. (Ct. of Justiciary). — SCOT. 
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but without the school fees, & without haviuR 
a^licd^ to the fniardians under Elementary 
Education Act, 1870 (c. 75), fop payment of such 
fees, OP to the school boapd under scot. 17 of that 
Act fop a remission of them, is liable to be con- 
victed under Elementary Education Act, lS7d 
(c. 79), 8. 12, for noii-complianco with the oMcr. — 
Saunders v. Hichardson (1881), 7 Q. B. I). 388 ; 
50 U J. M. (\ 137 ; 45 E. T. 31t» ; 15 J. P. 782 ; 
29 W. R. 800, I). i\ 

AnmtittfionJt : — *Apprvd, LoiiUon School noanl v, Wrlirhl 
Coniwl. hoiulou School liounl 
b. 415. Apld. limit f. Kent, 

119141 1 K. U. 20 1 ; l*ox v. liuna^MH, 110221 1 K, B. 62.‘1. 

Refd. Joiic^ r. Howland (1809). c;t J. J*. 454 ; Walker r. 

Cuiuiuiutirs (1912), »07 L. T. 204. 

81. , J — TaiNDON Soiiool. 

Board r. Wkiout (1881), 12 Q. B. 1). 578; ,5,3 
L. J. Q. B. 200; 50 L. T. 000; 48 J. P. 484 ; 
32 W. U. 577, d. A. 

AnnfXatioiM : -CoiaA, Loiidou .Sehotil Bnanl v. Wood (ISS.'.), 

104^' ’ Walker r. C'uininiuici (1912), 1U7 L. T. 

A.s (-f> school fe-es & contributions .sec, tiaw. 
1921 Ai t (c. 51 ). s. 37 ; Part IV., Sect. 5, anir, 

82, Failure to send child to 

selected school.] - -Vnder the bye-laws of the 
S. School Board, the paiH>nt of t‘vt*ry child luit 
le.ss than tlve or more than thii*U*en yi^ars of 
aj?e shall cau.se such child t>o attend school 
unless there .shall be a rt‘asonable f'xcust* for non- 
atEmdance. The child of applt. was ten years of 

At had up to May. 1898, attended at St. Ci. 
Sclusil, which was a voluntary At public elementary 
schofil, but luul then been rt.*fiised adinission. 'I'he 
Education Department luul conlirim^d tbe aclioh 
of the ma7iuKei*s in ivfusing mlmission. Since 
th<*n applt. had A: still deiiined to si'iid the chihl 
to any other school than St. D. Sch<K>l. lie had 
had notice of the inanagei-s’ refusal, At was informed 
J8cho<»l Board that ho must send his 
child to another siiiool, A the board had men- 
tioned to him certain schools within two miles 
that W'ouhi ri'ceive the child. On several occasions 
applt. sent the child, Indweeii May Sept., Ui the 
(ioors of St. U. School, but it was alwav.s refused ' 
a<irui8.sion //c/d ; (he olTeHnp did ‘not con- , 
stitute an attendance, Al' no n^asmiable ev(‘u.se for 
the iKm-atU;ndaric«* had Imm u proved. - Jo.nks i\ 1 
Rowland (1899), 80 L. T. 939 ; 93 J. J*. 151 ; 19 
Cox, C. C. 315, D. (;. 


~ Beld. WuJkcr f. f’mnniliar^ (IDTJ), 1»7 L. T. 

. 114 ?®’ - - Child In verminous con- 

dltlon.J Ihe jioient of a ehild which wius not 
exenipt man compulsory attendanc<» at scliooJ 
i^ut the child bi school in such a verminous con- 
dition that Die child w'as irfiawd adinission t 4 j ih. 
school, A it had becu refuH«*d a4Jinis.siun on pntvious 
occa^ons for the same reason. Its condition was 
capable of i^emedy by means within the nmvh of 
tue^ parent A mi^ht liave been easily cured. UiMiii 
an mfonnation af?ainst the parent for not “ causing 
the child to attend mcIkkjI,” the justices wei*e of 
opmion that the pare nt, had used scjtne means but 
not the best U> cleariHc the child A that 9 s condition 
could have been cuntd, but they were also of 
opinion that the condition of the child would n<jt 
fmve P^v®Bted it from reccivin^c instruction, A 
they held tlmt the wdusal to atlmit the child was 
a reenable excuse for non-attendance, A 
they dismissed the information : —//eW ; the 
parent having toowingly sent the child to school 
tn such a condition that ad mission would be re- 

rtiU 71Z , n aliSaa thifTwi 


i without having i fused had not ** caused the cliild to attend school ” 
Ldcr Elementary within the meaning of the bye-laws applicable, & 
payment of such | that ho had no ** reasonable excuse ’’ & ought to 
r sect. 17 of that ^ have been convicted. — Walker v. Cumbonos 
liable to be con- (1912), 107 E. T. 301 ; 70 J. P. 375 ; 28 T. L. R. 

ation Act, 1879 142 ; 10 E. 13. II. 728 ; 23 Cox, C. C. 167, D. 0. 

with the order. — 84. Failure to attend special class 

, 7 Q. B. I). 388 ; In another school.] — The BoaM of Education's 

1 ; 45 J. P. 782 ; code of regulations for public elementary schools 

for 1912 provides for aniuuil parliamentary grants 
i’*’ given for special instruction in certain 
IpW. ^^ 111 ^ 2 . Kcfit^ specilied subjects, including cookery, wliich may 
119221 1 K, B. 622.’ be taught, at ceiitiH's to scholars from more than 
J*. 454 ; Walker r. on<' school. Itesp.’s daughter, agial eleven years, 
4 a .. . ordinarily attended a public elementary 

^e(*n stdecied by the loeal educa- 
• 48* T authorit y wit h other Bchohu*s from that school 

; 48 J. I . '1N4 ; ( to i*oceivo special in.st ruction in cotikery A to 
attend a ccHikery centre at a school at F. which 
ifa (1912), wuthiii two A a half miles of the child's resi- 

diMice. On a day wluui, as ivsp. knew, the child 
itions sci\ iioie, was n'tpiiivd t.o attend the cookery C4*nti*e at F. 
Sect. 5, anir, schcHil, resji. siuit the? child t/O E. school, where she 

0 send child to w’as iv fused admittaiu'e. R<»sp. was (charged with 

>ye-la\vs of the iiaving on the day in (|ue.st ion unlawfully noglectAjd 
evt*ry child not , A omit.Eul to traust* his child E> utEmd school 
iii*U*en Vicars of ; contrary to a hye-law of the local education 
► attend school authority; — Uvld : the attimulauce of t-ho cliild 

excusi* for noil- I at the F. school for the purpose of it*eeiving in- 
was t<*u yi.*ai*s of . struction in cook<*ry was cotiifiulsory A iiisp. had 
4‘nded at. St. (3. * conunitU^d a bivai^U of the bye-law. — B unt v. 
ublic elemenUry i Kent, (19111 I K. B. 207 ; 83 E. .E K. B. 343; 
admission. The HO i-». 'T. 72 ; 78 J. P. 39 ; 30 3\ E. R. 77 ; 12 

rmed the action D. D. R. 34 ; 23 Pox, (\ (’. 751, 1). P. 

imission. Since 85. Attending church service -Ascension 

i> send the chihl — Ascension Day is a “ day exclusivily set 

k;h<K)l. lie had apai’t for religions obHiU'vanci^ by Die Pluircli of 
, A was informed England within Ehmeutary Education Act, 1870 
must send his (c. 75), ss. 7 A 7t. A member of that Phurch 
loard had men- desired to si^iirl his child to church on that day, A 
ilhin t wo miles w’ithdrew it friiin school for that purpose ; — Held : 
W'veral occasions (i) i»c w^as (mtit.led to tin? proteid/iou of ttiose sects. 

■ A- Sej»t., the fi*oin pros«*cutiori under a hye-law which directed 

1 alway.s refused bim to cause bis child to atEiinl school ; (2) those 
<lid not. con- , fact-s f;onstituted a “ n^awmable <>xcuse under 

lable exf ijse fer , li»Rt bve-Iaw for withdrawing the child from school 
•ved. - Jo.NKs V. I order to attend one wrvice. — M arhuall v 
3 J. i\ 151 ; 19 <d^\HAM, Bkli. r. PicAiiAM, |I907J 2 K. B. 112; 

, 79 E. .1. K. B. 990 ; 97 E. T. 52 ; 71 .1. P. 270; 

^ (19I J), 1I»7 L. T. 23 T. E. R. 135 ; 51 Sol. .jo. 112 ; 5 E. (3. R. 7.38 ; 

^ 21 I’ox, P. (!. 191, D. P. 

verminous con- 86. Change of school Irregular attend- 

whicli w'as iw»t ance after transfer.] - ReH(i. was summoned under 
iinci* at M iiooi Elementary Education Act, 1879 (c. 79), s. 12, 
verininoiis 4*on- for failing t.o comply with an attendance order by 

(linission t4j ihi which Id.s cldld was ordenjd U> attend a (certain 

non on pntvioijs school. Since Die daEj of tin* attendance order 
H condition was ; Uio cliild htui been withdrawn from the school 
in the r<jach of mentioned in the onler, A had been entered at 
y cured. another public elementary sclKioi of the local 

>r not ** causing education authority, but liad only att/cnded 29 
ustices wen- of times in five w<*eks out of 19 times that the schofd 
ofiie means but was open : ~'HM : no reas/mable excuse wltiiin 

lat 9s condition sect. J2 of the abovf? Act luid been .shown for non* 

T were also of cotnjdiarice, with the attendance order os the child 
:hild woidd n<jt was not attending the other seho<il at wliich she 
instruction, A had been entered m as to constittit<$ a reasonable 
t the child was excuse. — I hlk of Wioiit (JotTNTY (kiUNClL v, 
attendance, A Holland (1909), 101 T. 891 ; 73 J. P. 507 ; 
i--Held: the 7 i.. <i. R. 1182. 

child to school . 87. Efllclent Instruction— At home.] — 

1 would be re- At the hearing of a summons taJeen out under 
ttot hiB child WM under Foucino v, Obskne, 119077 V. b. U, 


Order hi oSnSSl efllclent A reflrnlar liujtnictlon could 394.— AU5. 

Instmction t*® of xu^Uxstlng to ceuiie 

irociioD to be gireiia n parent i sueb child to attend a state school.— u. — - 


tn»pcrUfr*9 eirUficttU 
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Sect. 3. — Reasonable excuse for non-attendance. 

Sect. 4. Part VI. Sects. 1, 2 3. PaH VII. 

Sect. 1.] 

Elementary Education Act, 1870 (c. 79), s. 12, 
for non-compliance with an attendance order ; — 
Held : the parent waH entitled to call witnesses 
for the purpose of showing that he wtis providing 
olTicient elementary instruction ftir the child at 
home, inasmuch as the meaning of the expression 
“ reasonable excus(^ ” in s(*-ct. 12 of that Act was 
not confined to the two n^asons mentioned in 
sect. 1 1 as being a reasonable excuse but included 
the reason mentioned in Elementary Edue.ation 
Act, 1870 (c. 75), 8. 74, namely, that the child 
was under i‘fncient instruction in some other 
manner. — K. v . West Kidinc] op Youkshiue .IJ., 
Sx p. UitoADBKNT, [1910] 2 K. D. 192 ; 79 
}j. J. K. Jl. 731 ; sid) notn. It. v. Moititis, et(\. 
West JIidin(* Sx p. Dhoadbent, 102 L. T. 
814 ; 74 .1. P. 271 ; 20 T. L. 11. 419 ; 8 L. (1. K. 
777, I). C. 

Jnntdutlon ; - -Refd. IIoIIowuj' r. C'n»w (lUlO), » L. O. 11. 8ft. 

88. By private teacher — Efllciency 

question for magistrates.] -By a bye-law made 
under Elementary Education Act, 1870 (c. 75), 

H. 71, as amended by Education Acts, 1870 ti) 
1902, it was providt*<l “ that the parent of every 
child of not 1(‘hh than five yeai's or mor<f than 
fourteem shall cause such child to attend sc)hk)1 
unh‘SH then* be a reasonaldo excust* for non- 
att<*ndance,” Sc- that tlu' following reason should 
be a n*fiMonable excuse, n,* mely, “ that the child 
is undc*r c*rtlclent instruction in some otlier 
manner.” An infoimation was lai<l charging a 
panmt with liaving unlawfully ^ without, reason- 
able exfuisi* negl(*ct(*d & omitted to cause his 
child to attimd stdiool as nHpiired by the bye-law'. 
3'he ])ar(*nt ha<l arranged with a huly for the educa- 
tion of the tddld, A the justittes found as a fact 
that the education tiu* chihl w^as receiving was 
eOlcient ^ dismissed the infr>i'mation upon that 
giouiid : - f/c/r/ : the justices had jurisdiction to 1 
di*cide that' the education the child W'as receiving ; 
was etUcient without- deculing that it. was as 
etYicient as he would have receiv«»d at a public 
elementary sclund. - Bkvan r. SiiK.vus. [1911] 2 ; 
K. B. 93(1 ; 89 E. J. K. B. 1325 ; 105 L. T. 795 ; ' 
75.1. I*. 478; 27 T. E. B. 519; 9 E. (1. U. 1099,1). : 

89. - — No school within three miles - By ; 
nearest road What constitutes a *'road”.{— A ! 
bye-law of a local (*ducation autliority pmvided ] 
t hat it should lu* a nuisonable excuse for a child's 
not attending Hcho<il if then* wwis no elementary 
school within three miles, meiisuml “ according 
to the m»aivst n»ad,” fi-om the child's if'sidence. 
The ix)uti' frtnn a child's residenc** a school 
consisE^d in part- of a cart, track which passed 
thixmgh a ihdd forming part of a farm in the 
occupation of the child's father, w'hich con- 
stituted the approach to the liouse from the high- 
W'ay. The distance from the house to the school 
by this route was less than llirtv miles : —Held : 
the word ” ix»ad '' in t he bye-law Wiis not confined 
to roads of nnv yuirticular class iV: included a cart 
track of the above description, & the child W’as, 
therefons not excustnl from attending the school. — 
llAHES V. Curtin, 11913] 2 K. B. 328 ; 82 E. .1. K. B. 
707 ; 108 E. T. 974 ; 79 J. V. 313 ; 10 E. Cl. B. 
753; 23 Cox. i\ C. 411, 1). V. 

90 « Child looking afior younger children 

at home.]— Applt., who was the father of a cliiid 


of twelve years of age, failed after due notice to 
cause the child to attend a public elementary 
school. Applt. was an a^culturai labourer 
earning 38s. a week & had a wife & seven cluldrcn, 
of whom the eldest was fouiieen years of age A 
earning lis. a week. The second child, wdiicli 
was the cliild in question, was kept at home to 
look after the younger cliililrcn during the mother's 
ahmmee at work. Applt. had to pay 2s. (Id. a 
week for rtmt & £3 for food & clothing for himself 
A: his family. On an information against ap])lt. 
for failing to cause the second cliild to atU*nd 
school without reasonable excuse, the justices 
held that the facts did not constitute a rt^asonable 
excuse Ac convicted liim : — Held : the justices 
could not be said to have gone wrong in law, A; 
the conviction must be altirmed. — Nkave v. Hills 
(1919), 121 E. T. 225 ; 83 .1. P. 217 ; 17 E. G. B. 
185, D. (’. 

91. Verminous condition of children at 

school — Admissibility of Judicial evidence.] — 

Applt., who was the matron Ac proprietress of a 
children's home containing a number of childi*en, 
Ac was the lawful guai’dian of the children, w'as 
.summoni'd for not sending certain of the children 
to school in brt»ach of a bye-law providing that 
any of the following excuses should be a reason- 
able <‘xcu8Ci ; that tlie child was under efticient 
instnictiou in some other manm*r, Ac that the 
child had be<‘n prevenU'd from attc‘nding school 
by sickness or any unavoiilable cause. Applt.. 
stated that she did not s«*nd the cliildren to the 
schcxil because thcBN* had been two cases of ring- 
wonn at the? school, A: she tendcjrc^d the evidence 
of a do<;tor to show the alleged dirt y A: vemiinous 
c'ondition of children at the school, but the* 
justices refused to accept such evidemee Ac con- 
victed applt.: — Held: the evidc*nce ought to 
have been admitEMi, Ac the; case must be? remitted 
E) the justices to hear the c*vidc*nce Ac to d(‘termin<* 
whether there was a reasonable (‘xcuse for non- 
attendance.-- S ymes ?•. Brown (1913), 109 E. T. 
232 ; 77 .1. 1*. 345 ; 29 T. E. B. 473 ; HE. (i. B. 
1171 ; 23 (\ix. G. G. 519, 1). G. 

92. — Refusal of local authority to readmit 

child — For non-compliance with directions — 
Directions ultra vires. J - An infonnat ion was pre- 
ferred by a|>pU.., a school attendance ofllcer, 
against r<‘sp. lor that he habitually A: without 
r<*ivsonable excuse* ii«-glect(*d to piovidc* elTicient 
eleinentaiy eihication for his daughU*r, a child of 
.scliool age. She had Kullca-ed from ringwoim, Ac 
having n*ccjvered wa.s H<*nt by n*sp. to scbr»ol with 

i a certitlcate fi*om rc‘.sp.'s own doctor, a duly 
' (|ualiiha] medical practition<*r. She was ]‘efiisc*d 
I admission on the giouiid that und<?r ail. 53 of the 
I Code, the local education authority had directed 
! that no children wlio had hec*n suilering fiom 
I disease should be readmitted if the schcKil medical 
I ofllcer was not satisfied that such cliildrem could 
I attend schoc»I without risk to themselves or others. 

) They haei furtlier «Urt*cted tlie scliexil medical 
j oflicer not to he satisru*d in case*s eff skin diseases 
j until the child had attended the clinic of a der- 
! matologist employ eel by the local education 
: authority A: had been pronounceil fit to return E> 
scluKil by liim. Hesp. was willing that the derma- 
j tologist should examine the child, either at home 
or at 8chex>l, but would not consent to her attend - 
> ing a clinic established for children with infen^tious 
! skin diseases as he considered there was risk of 


tMTHliai.) — Sehoe>l Attcmltuioo Act . . . the cWJd \uidcr efficient In- i tL© inspector justiflod conviction. — 11. 
ena(*U tlmt a imri'iit, eto., shall not ; Htmctiuu at home or elsewhere ” : — 1 (Brooks) v. Ulmkk, (1923) 1 \V. W. H. 

liable to penalty if ** in the opinion of i iirlif .* the non-existence of the > 1 ; 19 Alta. L. U. 12; (1933). 1 l». L. It. 
u school InsfH'ctor, as oertiflediu writ luff certificate by reomm of its refusal by > 304. — CAN. 
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re-infection. The local authority inawtod on 
attendance at the clinic, & refused to readmit the 
child to school. After six months they took out 
this summons on which the justices n^fused to 
make an attendance order ; — Held : the justices 
were right A: the directions given to the school 
medical olllcer not to be satisfied except by the 
certificate of a particular dennat-ologist went far 
beyond anything conteraplati*d by the (Vnie, A: i 
tlicre was abundant evidence on which the justices j 
(*ould find that n^sp. Jiad ii'aHoiiahle excus<\- - i 
Howkn r. lloixisoN (nr2:i). m l.. . 1 . K. H. 7(i; i 
i:u) L. T. 2f»7 ; H7 J. l\ 1811 ; fO T. 1.. It. 21 ; tis ■ 
Sol. .lo. 187 ; 2\ L. (i. H. 778 ; 27 ('ox, ('. (\ .7.71. 
1). (J. 


93. Whether confined to statutory excuses.]— 

Belpek School Attendance (Iommitteb v. 
B.ailey, No. 75, ante, 

94. .| -llicwETT r. Thompson, No. 70, 

95. IX)NnON ( VutnTY tJOlTNCIL V. 

IlKAHN, No. 01, ante. 

96. ,] -It. r. West ItroiNO op Youk- 

siniiE .1.1., /iV />. Bi*c)AI>hicnt, No. 87, ante. 

Employment of children & young persons.) — See 
Part I.K., i»osf, 

S,.:ivp. i.— CHILDREN IN CANAL BOATS. 

See 1021 Act, s. 50. 


Part VL — Blind, Deaf, Defective and Epileptic Children. 


Sk(t. l. -IN GENERAL. 

See 1021 Act (c. .71). ss. .71 00. 

97. Contribution by board of guardians.] -A 
deaf cliild was boardc‘d out A educated by the 
education authority at a c<*Hifie<l school K the 
father agreexi to contribute* In. a we‘ek towards 
the expenstvs. The fatluT died, leaving the child 
W'itliout any moans of suppoi't. A: thei*e was n4> 
ndation w’ho was h*gally liahlr to maintain the 
(*hild. The e'hild's pla<*e* of setllement was in S. 
The education authority (‘lainu‘d that t he guardians 
of the* H. I'nion weit* liable*, uneh*i* Klemenlary- 
Kelueation (Hlind A: Heaf (-hilelren) Ae*t, 180.2 
(e*. 12), H. 0 (I ), to e-ontrihute t^iwarels the* e'xpenses 
eif tlie* maint'e*nance‘ A:> e>eliie‘ation e>f tlie* eihilei sinev 
the de*ath of the* father, eis being " liable* tei main- 
tain ” the child A, there*fe»re, the* “ pare*rit ” within 
tlie se'e-l., inasmuch as, if the cliild hee'ume^ charge*- 
able*, the*y wouhl he* heiiind to suppeirt him: - 
Jield : the* fact that, if the e’hild h«*i*ame e*harge- 
able*. the* guardians of the* union weaild he heainel 
to su[)pe)H him eliel tied make* (.lie*m “ liable* t^) 
maintain " him. A:. the*refore‘, they we*re* neit the* 

‘ paivnt ” e»f the chilel within the se*e t. we*re* ned 
liable to e*e>ntribut/<^ t^)wards the* e*xpe*nHe*s. 
SorTHW.vnic ("NieiN r. Ixindon (JeuTSTV ('e>rse*ii., 

{ 1010] 2 K. M, 550 ; 70 L. .1. K. H. 82« ; 102 J.. T. 
717 ; 74 ,1. P. 250 ; S J.. O. It. 5211, 1). C. 

— See, j)ow, 1021 Act (c. .71), s. 127. 

Duty of parent.] See 1021 Ae;t Ic. 51 ), MS. 51 00. 

Duty of education authority.; See 1021 Aed (e*. 
51). ss. 51 00. 


SKe*r. 2. BLIND AND DEAF CHILDREN. 

j See 1021 Aed (c. .71 ), ss. 51, .72, 01-110. 


SEe-r. 2. DEFECTIVE AND EPILEPTIC 
I CHILDREN. 

See 1021 Ae^i, ss. .72 419. 

See, also. Mental l)edicie*iicy Aeit, 1012 (c. 28). 

See, also, Id’NATUW. 

98. Who are -Magistrate bound by medical 
certificate— No discretion to examine child - 
Unless certificate disputed.) -AVhe*n an information 
is laid against- a ])ai*e*nf. or guardian for negleicting 

i to e?ause a child who is asseert^id to bo monially 
i de‘flcie*nt. eir epileptic tii atUuid wdiool, thee 
i magistral*, or tliei juHtice*M, be-foni wheim the 
1 information is lu'arel is neit- e*ntitleel t-e> e*xamine 
tile* child At t^» fomi an o)>inion of his own n« to its 
i frie*ntai ceiiielition, hut is IsMirid liy the ineMli(;al 
I e*e*rtilieuitej which is preieluce*d in luu’emlances with 
; Kelue'ation (Aelministrativ^^ I*roviMions) Act, 1000 
; (c. 20), .s. 0, paiticiilarly whe‘n the fiwd-s stated in 
■ Hiiedi eH*rtifie;at-e* are^ ned dispiib'el. It. v. I)E (JiiEY, 
Kx p. Fn'/< JERALD (1012), 100 L. T. 871 ; 77 J. P. 

: 402 ; 22 Cox, ('. (J. 057. 

.] -See, now, 1021 Ae;t (c. 51), s. 55 (4). 

99. School attendance order Non-compliance 
by parent -Duty of magistrates.) ^ Rennie v. 
RoAitiiMAN, No. 72, ante. 
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(.•h. 7<1H. Mentd. HuIhoii r. Lrindoii Se!)ioe>I Hoarel (1003), 
7 1 1* jr.7“ no L. T. 72 . 


Sect. l. -IN GENERAL. 

See 1921 Act (c. .71), ss. 70-71. 

100. Provision out of rates.) ~ It is not within 
the power of a school board to exiiend rnone*y 
raised by local rate upon any education either than 
elementary. — It. r. Coc’KERTon, [lOOlJ I K. 13. 
720 ; 70 L. J. K. B. 441 ; 05 J. P. 425 ; 49 W. U. 
433 ; 17 T. L. K. 402 ; sub nom. R. v. CocKERTos, 


161 , .J — It not bedng within Urn powem 

of a Hchfsil lioard to e*xpend money raised by local 
rate upon any exlucation edheT than ele;nieiiiary, 
tlie* l»fidori SchcKil Board was restrained by 
injunction from ffXpf;riiling immeys arising from 
the* le»cal rates of the.* medrojKilis in the erection of 
a building as a “ pupil-teae.*her cemtre,” that is, 
a school for providing pupil teachers with an 

Mici. does neit transfer from such a 
nurish eHiuiicll to the ftchcsd beiard 
tlie duty of providing fesid, loddiig Sc 
(dothfng feir such children. — O lanoow 

Hi*noOL lifJARh P. (iLASeiOW PAKjsn 

(•ouse iL, 110101 H. C. 26.— SCOT, 


Ex p. Hamilton, 84 L. T. 488, C. A. 

,inno(atioK$ : — FoUd. Dyer r. London School Board, (10021 


PART VI. SECT. 3. 
w. Provision far cart of— Who art 

B utnU nr ouardian*.\—Htid : Under 
ental Deflcleney dc Lunacy (Scotland) 
Act, 1013, n. 2 (1), (1) providing for 


the e?are, etc., of iiii'rd.ally defective 
ch Idren desse not include tlie provlrtlon 
e>f food, lodging A ckiUilng ; (2) 

** parents or guardians include a 
parish council which is ntainiaining 
defective pauper i*hllelren ; (3) the 
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Sect 1 . — In general. Sects, 2 db 3. Pari VIII. 
Se cts, 1 , 2 efc 3. Part IX.] 

education beyond what was strictly elementary. — 
Dyer v. London School Board, f 1002] 2 Oh. 708 ; 
72 L. J. Ch. 10 ; 87 L. T. 225 ; 51 W. U. 34 ; 18 
T. L. R. 804, C. A. 

Anrwtoiifjn : — Refd. Batson v. London School Board (1903), 
07 J. P. 467. 

.] — See, now, 1921 Act (c. 51), s. 70. 


Sect. 2.-~C0NT1NUAT10N SCHOOLS. 

*9e^l921 Act, ss. 75-79. 


Sect. 3.-SC1ENCE AND ART SCHOOLS. 

See Board of Education Act, 1899 (c. 33), 
2 (1) ; 1921 Act (c. 51), s. 73. 


Part VIII. — Health and 

Sect. 1.— IN GENERAL. 

Sec 1921 Act (c. 51), ss. 80-89. 

102. Overcrowding In day school — Nuisance — 
Order to Inspect — Public Health Act, 1875 (c. 55).] 
— Resp. was a mistress of a high school for ghls 
where no boarders were received. A complaint 
having been received as to th(5 over-crowding of the 
class-iooms, rf3Hp. refused to allow the inspector to 
enter. An application was made* to ihtj justicc^s 
for an order under s<!c(-. 102 of the nl)ove Act, 
rtjqwiring rc*Hp. to admit the inspectf^r to the scliool, 
& in support of such application a complaint on 
oath was mtwh^ by the inspector. An onler was 
made by the justices. Resp. ajtpealed l-o quarter 
sessions, who were of opinion that the scholars 
attemding tlie school wer»3 not “ inmates ” within 
s<3ct. 91 (5) of the Act, A that applts. had not 
alleged the existence of any nuisance within the 
Act, or shown iviusonable grounds for susp(*cting 
such a nuisance, &- quaslusl ties order of the 
justices: — Held: (1) “house” in sect. 91 (5) of 
th(‘ Act include a day school. A “ inmaR^s ” 
include scholars ; (2) wh(‘re an a])plicat.ion is 
made to a justice under sect. 102 of the Act for 
an order to i*nt<'r premises wh(»ro a nuisance is 
alleged to exist, tht3 justice, although he has not 
to decide the fact of the existence of such a nuisance, 
may considtT whether there are rt^fisonable 
grounds for such suspicion, A- I’cceive evidence for 
that j)urpt»s(3 ; (8) if an order is made the form of 
the order should state that it is in i*efer<mc€3 to a 
particular subject-matt<‘r. — Wimbledon Urban 
District Uounoil r. JIastinoh (1902), 87 L. T. 
1 18 ; 07 J. r. 45. 

Annittatum : — An /i» (2) Apld. C'eiiH<*tt U. C\ r. Crawfoiil, 

llUU.'iJ 2 K. B. l»:i. 

103. Cleansing of verminous children — Service 
of notice — Local Act.l- -By Liverpool CWporation 
Act, 1913 (c. Ixxxi.), H. 35, if a child is found 
atU'iuling a public tdementary school in a fend & 
iilthy condition, the medical olllccr of health is 
authorised to stTve a notice in wTiting upon the 
parent or guardian or other person having charge 
of the child requiring that the child sliall have 
its person &■ its cloUung properly cleanst^d within 
24 hours of the service of the ‘notice, A if the 
cleouHing is not ciu*ried out by the parent or 
guardian, the medical oft leer of health may have 
the child cleansed. If afUn* tint child has been 
thus cleaustHl the parent or guardian allows it to 
get into a condition ivquiring a repetition of 
cleansing, ho or she shall Ih^ liable to a penalty. 
The notice in writing is deemed to Im> properly 
served by giving it to Uie f>erson to whom it is 
addressed, or by leaving it for such person with 
some inmate of his residence. A notice in accord- 


Well-Being of Scholars. 

ance with the above sect., requiring that a certain 
child should be cleansed, was left at the residenc(^ 
of resp., D., addressed to him, & was taken in by 
the child who was the subject of the complaint, 
& who was, at the time, the only person in resp.’s 
place of residence : — Held : it was no objection to 
the service that the child referred to in the notice 
was the inmate who actually rc'ceived the notice, 
A for th(3 purt>ose of calculating the 24 hours 
required between the service of the notice A the 
time of c;h;ansing, the period of 24 hours began to 
run from the* time of the service upon the child 
at re.sp.’.s residence, — Hope v, Devaney (1914), 
in L. T. .571 ; 78 J. P. 343 ; 12 L. G. R. 1289 ; 
24 CJox, i\ C, 393. 

104. Refusal of child to submit to medical 

examination -Responsibility of parent.] — (1) Chil- 
di*en Ac‘t,, 1908 (c. 07), s. 122, empoweis a local 
education authority to direct theii* medical olYicer 
to examine in any public element^iry .school the 
person A clothing of any child attending the school, 
with a view to the chmising of veiminous children. 
Applt.'s daughter, aged twelve years, ordinarily 
at.t<‘nde(l a public ehuiientary school in the boi'ougli 
of 11. On three successive occasions, acting 
under the instructions or guidance of applt., she 
i*efused to submit to the medical examination 
directed by the local education authority in accord- 
ance with the above sect. Slie was accordingly 
itiported to the education authority, A they ex- 
cluded her fi*om the school for pei-sistent insub- 
ordination, informing applt. of their resolution. 
Applt. subsequently sent her to the school, but 
sh(» was refused admittance, lie was then charg«*d 
with having unlawfully A without reasonable cause 
failed to comply with an attendance order pn»- 
viously made by the borough ju.stices A W’as coii- 
vicU»cl by D'em : — Held : applt. had not taken 
reasonable steps to comply with the oiiler A was 
rightly convicted. 

(2) Sect. 122 of the Act iinpoi*ts an obligation 
upon the child to submit to tbe examination 
therein directed, A if a child, acting under the 
instructions or guidance of its father, refuses to 
submit, the father becomes reH(K>nsible for the 
refusal. 

(3) Observations as to reasonable excuse for non- 
atR^ndance (see No. 71, ante ), — Fox r. Burgess, 
[1922] 1 K. B. 023 ; 91 L. J. K. B. 105 ; 120 L. T. 
525 ; 80 J. P. 06 ; 38 T. L. R. 289 ; 00 Sol. Jo. 
335 ; 20 L. G. R. 277 ; 27 Cox. C. C. 162. 

.] — See, now, 1921 Act (c. 51), s. 87. 

105. Conveyance of children to school — Failure 
to provide attendant — Negligence.] — Shrimpton 
V. Hertfordshire County Council, No. 19, 
ante. 


PART Vin. SECT. 1. 

. a. I'occitmlton — RegultUions iMtued 
by Pmtneial lio€ard of Heatth — UUra 
riren,] — Sort. 68 of the regulations 
Iseuoil under l^l»Uc Health (AtU.), 


by the Provincial Board of Health 
which provides that . nopupllshall 

be admitted to anv school unless A 
until he prodiHMBS evidence of suooeesfnl 
vaoclnatlou/* is oUra rires tlie 1^- 
viuoial Board of Uo^th as being in 


conflict with Tmanor Act (Alta.), s. 3* 
— Clowes r. Edmonton School 
Board (1915L 32 W. L. R. 733 ; 9 
W. W. R. 372 ; 26 D. L. R. 449 ; 9 
Alta. L. R. 106.— CAN. 
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Sect. 2.-MEDICAL INS>ECTION AND TREAT- 
MENT. 

See 1021 Act (c. 51). ss. 80, 81. 

106. Obligation of parent — To consent to 
operation on child.] — U. r. 1 )k Orkspiony, Ex /». 
Carter (1912), Titnes, May 21. 

107. Negligence of medical officer performing 


operation — Liability of local authority.] — Davis 

V . lA)NDON County Council, No. 24, ante* 


Sect. 3.--PROV1SION OF MEALS. 

Sec 1021 Act ( 0 . 51), 88. 82-85. 


Part IX. — Employment of Children and Young Persons. 


See, getterally, 1921 Ac! (c. 51), s.s. 90-108. 

See, aim, Education Act, 191 S (c. .*19), h. 11 ; 
Factory A: Worksliop Act ,1901 (c. 22) ; Factories ; 
Inpanto. 

108. Right of local authority to regulate — 
Validity of bye-law.]— Hy Worksliop Regulation 
Act, 1807 (c. MO), s. M, every child “ employed 
in a workshop shall att^uid school for at least ten 
hours in every week.” Ry Kleiiu»nlary Education 
Act, 1870 (c. 7.5), 8, 74, eviTy school board may 
make bye-laws. TJh* k(*1k>o 1 board for 11. by its 
bye-laws dirt^cted that the imrents of every child 
should caus<» him to attend a school during tlie 
whole time it sliould be open for instiiiction, 
but that nothing in the bye-law's should have any 
effect ill so far a.s it might Ui contrary to anything 
contained in any Act. for legulating the education 
of childivn employed in labour, liesp-’s child was 
employed iii a workshop at ii. At attended a school 
pursuant to sect. 14 of the foriniM* Act, but did 
not attend the school during the whole time it was 
open by the bye-laws : -Held : the bye-laws were 
not contrary to that. Act cV were cajiable of being 
enforced, A: iHisj). had committed a bivach of them. 
— Ruky r. (*iiKJ<UYiioL.M (1879J, 1 Kx. i>. 457 ; 35 
L. T. 493 ; IIJ. P. 2 1. D. (’. 

109. — ~ Application of Factory Acts.] 

— (1) A school board is not entitled to enforce Uu^ 
provisions of its bye-laws with ri*gard to the hours 
<if aitimdaiire of children at school, in the case of 
children employed in factories W’ho are attending 
eilicient el(‘mentary schools pursuant to Fiudory 
Acts. 

(2) Elementary Education Acts do not control 
the provisions of Factory Acts regulating the 
education of childr<*n employed in secordancit with 
tho.se Acts.— Mem-ok r. Penham (1879), 4 Q. R. |). 
241 ; 48 L. .1. M. (’. 113 ; 10 E. T, 395 ; 43 J. P. 
.381 ; 27 W. R. 505 ; tathsequetU 'proceedings, 

(1880), 5 Q. n. 1). 107. 

110. .] — (1) A selioul authority, 

acting under powei-s confernsi by lOlementarj 
Education Acts, mode byo-laws appli<*able t^> 
children up to fourteen years of age. The bye- 
laws contained a proviso that a child between 
twelve A: fourteen years of age should nut be 
required to attend school, if such child had received 
a certiffcate that it htul reached the sixth standard ; 
but they contained no provision giving total 
exemption from the obligation to attend schofil 
to a child between twelve Ac fourteen who liad only 
obtained the certificate of previous due attendance 
at school referred to in Factory At Workshop 
Act, 1901 (c. 22), B. 71 : — Held : a child of thirteen 
years of age, who had obtained a certificate of 
previous due attendance, but had not received 
a certificate of having reached the sixth standard, 
could not lawfully 1^ employed in a factory on 
full time ; <2) the bye-laws contained no provision 
for partial exemption from the obligation to attend 
schoed in the case of a child of the age of twelve 
who had received a certificate of previous due 


atf^'iidanco at school ; — Held : notwithstanding tho 
absemee of any such provision in t he bye-laws, such 
a child might lawfully bo employed in a factory on 
half time, inasmuch as Facteiy & Workshop Act, 
1901 (c. 22), s. 08, by making provision for the 
compulsory education of lialf-timers, nocossarily 
sanctioned partial exemption. — Htevbnson t>. 
OoLDSTUAW, Stevenson v, Cuakj, |1900| 2 K. 11. 
298 ; 75 1., J. K. 11. 505 ; 95 E. T. Ill ; 70 J. P. 
340 ; 51) Sol. .lo. 543 ; 4 E. (1. H. 803. 

111. .] -33io power of the local 

education authority, under thi^ pitiviso in Ele- 
montoiy Education (School Aiitmdance) Act, 
1899 (c. 13), s. 1, to make a bye-law for any 
parish within tlieir district providing foi* the 
total 4;xem])tiou from school atitmdancit of a 
cliild between thiiteim A:- fouiteen years of age 
wdio is to be employed in agrieultuii*, tiiough tlu^ 
child has not I'eccdved a certifh;ate of (*duc.ational 

I iroflciency, is not alT(«‘(4.*d by lOleineiiUii y Ediica- 
ion Act, 1900 (c. 53), s. 0. -Htroncj v. Tiikihe, 
L1909J 1 K. II. 013; 78 L. .1. K. 11. 401 ; 100 
L. T. 340 ; 73 .1. P. 105; 25 T. L. R. 214 ; 7 
I.. U, R. 411. 

112. - — .| One of the hye-Iaws of a 

local education authority providing tliat ” a 
child under fourt(H;n, shall not emfiloyed on 
school days oxcespt between 5 p.m. 0.30 p.m.’* 
is neither ultra rire^ nor unri^asonable, Ar. a person 
who employs such a child deliver milk between 
8 a.m. At 9 a.ni. on a si hool day contravenes it. — 
RonKJcrs v, Wiluamn (1922), 80 .1. P. 153; 127 
li. T. 303 ; 20 L. O. R. 487. 

See, nnu', 1921 Act, s. 90 (l)(ii.). 

113. On report of medical officer — Pro- 

duction of report before magistrates.! Ihjrsiiant 
to Education Act, 1918 (c. 39), s. 15 (1), a local 
education autliority passtal a resolution which 
staf.iul that they, being satislled by a i-eport of the 
schcKjl medical olllcer that a ceitein child was being 
cm[>loyed in a manner prejudicial to his health £ 
physical development, tlutrciby prohibited his 
employment ; Ac notices of the rctsolution was 
served upon the employers of the cidld. At tho 
healing by justices of an information at tho in- 
stance of tho authority against the omployers for an 
alleged contravention of the Act in emploving 
the child contrary to the resolution, tho justices 
required the authority to produce the report 
m<mtioncd in the rttsolulion or other evidence upon 
which they hod acted in passing the resolution, 
but the authority rrdused tn do so, Ale the Justices 
thereupon dismissed the information. On a case 
stated by the justices : — Held : the justices were 
entitled to require; the autliority to produce the 
i-eport or other evidence upon which they had 
relied, Ac on their failure to do so the justices had 
rightly dismissed the information. — Maroerison 
V, Hind At Co., [1922J 1 K. B. 214 ; 91 L. .1. K. B. 
160 ; 126 L. T. 249 ; 85 J. P. 278 ; 38 T. L, K. 12 ; 
66 Sol. Jo. 171 ; 19 U O. K. 716 ; 27 Cox, C. C. 133, 
D. C. 

114. Employment by parent — Child kept at 
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Education. 


home for domestic purposes.] — Bcsp., in order to 
enable his wife to go out & earn money, kept his 
daughter, a child of the age of thirteen who was 
not exemfjtcd from school attendance, at home 
to do the housework : — Held : he did not thereby 
employ the child for the purposes of gain so as to 
render himself liable to the penalty imposed by 
Elemontiary Education Act (c. 79), s. 6. — Mather 
V. I^WRENCTE, [1899] 1 Q. B. 1000 ; 08 L. J. Q. B. 
714 ; 80 L. T. 000 ; 03 J. V, 455 ; 47 W. R. 559 ; 
15 T. ].. B. 347 ; 43 Sol. .lo. 478 ; 19 Cox, C. C. 
300, 1). C. 


Annotatitma : — Retd. U. v. Aunt in (lUOO), 5 L. Q. R. 12 (>; 

Noaver. IHUh (lOllI). ItiJ L. T. 226. 

116. Child doing light work — On medical 

advice.] — A fatlier whose cluld of the age of 
thir^en wiis subject to fits, acting on medical 
advice, allowed such child to come into his work- 
shop when lie pleased Ac do such work as he was 
minded & able to do. lie never compelled the 
child to work or go into the workshop : — Held : 
the fathe.r had not taken the child into his employ- 
ment within Elementary Education Act, 187(1 
(c. 79), 8. 47. — K. V. Austin, Ex p, J.kah (1909), 
99 1.. T. 29; 71 .1. P. 29; 5 L. (1. R. 129; 21 
(?ox, C. il 347, \) i\ 


116. Employment by agent - - Responsibility of 
employer.] — By a bye-law made under Einjilov- 
ment of (liildren Act, 1903 (c. 45), s. 3(1), no child 
shall be employed bot-ween rel’tilin houi's ; ^ liy 
wet. 9, sub-sect. 3, of the Ac t., “ when^ an employtii* 
is charged ” with any olT«. *oe under the Act lie 
shall be entitled ujion infoimation laid by him to 
have* tlnj pei*8on whom lit* charges as tlie actual 
olTender brought befoii* the <t., A: if “after the 


commission of the olTonce has been proved ” the 
ct. is satisfied that the employer had used due 
diligence to comply with the provisions of the Act, 
&> that the other person had committed the offence 
in question without the employer’s knowledge, 
consent, or comiivance, the other person shall be 
summarily convicted of the offence, & the employer 
shall be exempt from any fine. A vanman in the 
employment of resp., a baker, employed for his 
own convenience & benefit a cl did to deliver bi'ead 
to resp.’s customer during liours forbidden by tin* 
byo-law. The child was actually engaged ^ his 
wages paid by the vanman, At his engagement wius 
a voluntary ^ gratuitious act on the part of thi* 
vanman Ac formed no pai*t of any arrangement 
between him Ac r(?sp. Resp. liad no knowledge that 
the child was so employ()d ex<!ex)t during permitteil 
liours. R(*sp. was charged with having unlawfully 
employed the child during prohibiti^d hours con- 
trary to the byo-law: — Held: (1) the mere fact 
that resp. was charged with the offence did not, 
in the absence of any evidence of a contrat^t of 
employment of the child during prohibited hours 
by or on behalf of I'esp., make it incumbent upon 
him, under sect. 9, sub-sect. 3, of the Act, in order 
to claim exemption from a fine, to charge the 
vanman as the actual offender ; (2) as there was 
no evidence of any unlawful cmploymei-t of tin* 
child by r<‘sp., either directly or by an agent 
Xjurjiorling to employ the chihl on his behalf, n<» 
offenc^^ bv resp. had Ikm'u pnivinl. — Kotunson r. 
Jlll.l., 11910] 1 K. H. 91 ; 79 L. .1. K. H. 189 ; 101 
L. T. 573; 73.1.1*. 511; 29T. I.. R. 17; 7 li. (i R. 
100.5, 1). ('. 

.1— iSVc, aojc, 1921 Act (c. 51), s. 97 (1). 
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See 1921 Act (c. 51), ss. 109-117, k Sched. 5. 

117. Compulsory acquisition of land - Remedies 
against local educational authority — For lands 
Injuriously affected. I— 3’he s(‘cts. of l^nds Olauses 
Act, 1845 (c. 18), I'elating lo the purchasi* of lands, 
are incorporated in Element^uy Education Act, 
1870 (c. 75), for all j)ur|»osea, A: their application is 
not confined to.cnfcM*s wlM'n* t.he relation of vendt>r 
At i)urchiiS4*r exists. Thert'fon*, the rc‘medy of a 
pei*8on wdiow lands are injuriously affected by tlie 
works of the school board, but- no part of whoso 
land is taken, is by pniceeiling for compensation 
under wet.. 98 of th«* Koniier Act , At not by bill 
fill* an injunction.— (h.ARK r. ]i<jNi>oK School 


BoAitn (1874), 9 C^h. App. 120 ; 43 R. J. (!h. 421 ; 
29 L. T. 903 ; 38 .1. 1*. 101 ; 22 W. R. 354, L. C. 
Ar L. .1.1. 

AnmftntiohH Apld. lUnUonl r. Diiwsdii (1S7.'»), L. H. 20 
Ku. ; Wifrmni r. Fryer (18»7), JUi ('ll. 1). 87 ; Kirby 
r. llarn>|jrHte Hourd. (ISOOJ 1 ('li. 4:t7 ; Aiidersou 

r. M. S. L. Ky., M. S. & L. Ry. r. Andernou (18U8J, 
78 L. T. 2.'»1 ; Huriianl r. (J. \V. Ity. (11102), 8tt L. T. 708. 
Refd. .‘^wuliistou r. >*11111 A: Metroimlltaii Hoanl of Works 
(LSSM). 48 L. T. C:t4 ; Harlow r. Hoss (1800), .60 L. J. Q. H. 
JS:i ; London Seliool Hoard r. Smith, 11806] W. N. 117. 

118. For interference with ease- 

ment.] — liONPON School Boaiip r. S^UTH, [1895] 

W. N. 37. 

Annoiation ; — Apld. Harnard r. (I. W. Hy. (1002), 80 L. T. 
7 OS. 


PART X. 

b. Atv^iM/ion of land — /?// 
irwdira^—Hr/rrtncc to frtrholarrs.)r- A 
iKianl of M'fuKd triiHUw cannot, under 
14 A 16 Viet. c. 48, & 10 Viet. c. 186, 
without any rt'foitMiw to the frt*e- 
holderH, acloot 8: inirchaae the Hite for 
tlie Hohoul houHc, & ImiioKt* a rate 
thort'fur. — O rii r. Uaxnky (1866), 12 
V. C. H. 377.— CAN. 

ij. Order <m munin- 

polity to pay niaf.]-- The truHtiH'K of 
a achool Heot. iu an iiicoriHiratea viUniri* 
aiipliod to tho Viliam uiimlcipality lo 
levy a autu required for a wdiool site 
wliioh they liad contracted to purchase. 
The inmilcipallty refuaiHl : — iJrld : the 
trust «ea sliould first have aiven an 
order to the person from whom they 
had agreed to purchase, uimn the 
ti«a«uit>r of the munieiuaflty. — He 
Uai.t School Trcstkks A Villagr 
OF Halt (1866), 13 U. C. K. 611.— CAN. 

JJobility of fism 


rounril to pay rtwrf.V-Tho coinmuiiica- 
tlou of a Inmnl of trusUH's to tin* town 
council of a resolution of the board, 
that the chairman do authorist* the 
Hwrt'tary of the Imanl to notify tlic 
town council to furnish tiic iMiartl witli 
a Mini of money liiun(*diatoly to pur- 
chose A site & civet a M^hiHif house !-•« 
not sucli coiiipliaiict* with 13 & 14 Viet, 
e. 48, os to rtMuler the council liable to 
be eoiuiielled to pay the amount- by 
Mondamua, — Port Hucr .*^'Iiool 
TR rsTKi-:s r. Port Hock Town (186C), 
4 C. P. 4 18. -CAN. 

Hrpuduttion of non- 

fror/.l — A school trustee, by desire of 
the board, bought for the board 
profierty for a school site, 3: signed the 
oimtract w’Uh his own name only. 
The Itoartl during three years, tmaui- 
mousiy' recogniseft the puri'hase as 
their own. A paid three instalments of 
the purchase* money. Trustees were 
afteiwanls electetl, a majority of whom 


duicriuined lo ivpmiiale the purcliam*. 
Ill a suit against tiic lioard by the 
purchaser Held : piirciiaser was en- 
titled to iudcianillcutioii in resiiect of 
rt'inaiudi'r of the pun'liase money.- - 
.Smith r. Hkllkvill)>: School Tuustkich 
( 1868), Hi lir. 130,— CAN. 

f. — ApjJh<fral of 9ch*xtl 

f Znrhirs. i— At two incetiugs of the duly- 
qiiaiitltHl elei'tors of the school section. 
proposaiH to piirclioM) a site, build 
a si'hool house, 3: burrow money there- 
for, ue-re carried, upon which a bye- 
law was passed, authorising the issue 
of debentures to raise money for the 
above purposes : — Held : thlB was a 
Hutneient submission to &. approval of 
the proposal by the duly-quallfled 
school electors of the section. — 
Mt'C'oR.MK'K tk. Towxsiiii* or Col- 
CHKsrrKR SoiTH (1881), 46 C. C. R. 66. 
-CAN. 

g. Power of to%rm tor- 

jtortduoi fo iwthorioe ,} — On motion Ui 
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119. For breach of covenant.] — 

When a school board acquire laud whether by 
agreement or compulsion, for the purposes of 
Elementary Education Act, 1S70 (c. 75), & 
purchase with notice of a it»strictive covenant t-o 
which the land was subject in the hands of the 
vendor, the covenantee cannot maintain an action 
against' the schfM>l boat'd for bivach of covenant ; 
his only remedy is comiiensiition under l^ands 
Cllauses Act, 1845 (c. IS). — Kikhy r. Hauiuhiatk 
School Boaud, [1898] 1 ('li. 137; 95 h. .1. Ch. 
379 ; 74 L. T, « ; 90 .1. P. 182 ; 12 T. L. It. 175 ; 
40 Sol. Jo. 230, 0. A. 

yinrwtfUionti : — -Conid. Audursiui v. M. S. it L. Hy., M. S. & 

L. Hy. 1 ’. Aiulortion (18JJS), 7S L. T. ‘JAl ; Loiik Katon 

HfX'reation OrtiiindH ('o. t*. Alitl. Hy., 2 K, 9. ATI. 

]BMd. Mwtrepolitau Water 9oai*d i\ Solomon, (llldS] 2 Cli. 

211 . 

120. - — For compulsory acquisition 

ultra vires.) -(I) A public body having powcr.s for 
the compulsory actpii.sition of land cannot employ 
them t^> a<Mpiii*c land for a purpose whi<'h it is 
not legally competent to carry out iN: cannot hy 
pn)ceeding under I.4ind8 t’lauses Act, 1815 (c. IS), 
confer upon itself a right whieh it would not 
otherwise possess. 

(2) A voluntary eonvi*yanee to a puhlic body 


will pass the property conveyed, although t^fc 
body was acting In bi*each of trust in applying 
it« funds to the purchase. 

(3) I’roceedings under Lands Clauses Act, 1845 
(c. 18), having been ultra vircs^ the landlord is 
entitled to damages for injury done to the property. 
— Batson v. J^ondon Hchool Board (1903), 67 
J. P. 457 ; 20 T. L. B. 22 ; 2 L. G. K. 116. 

.]—Sce l*ai*t XVII., Sect. 10, sub-sect. 6, 

past : d*, ijeneratly. Compulsory Purcjhasb of 
Land. 

121. Conveyance of land to local education 
authority — Of county borough— Form of convey- 
ance.]— y/r JiKKDs Institute ok Hcibnck, 
Airr iN: JiiTKiiATURE tin IjEedh City Council, 
No. 10, itniv, 

122. Appropriation by local education authority 
- Of land for art gallery —Sanction of court. | — A 

U'stator, who died on Ft*h. 4, 1900, biH(ueathod to 
pltfs. his pietuivH upon trust lhat> {a) if within five 
yt'ars from his deHth ihen^ should i>e t^sLiblished 
in (i. a five art gallery sunicumtly c^xtensivi^ to 
ailinit tin* selected pictuivs. Ids trusLM»s should 
give them ii.hMolut4*ly ; or {h) t-hc trustiM^s might 
]my £30,000 to be applied In or t-owards t'ldarging a 
gaih'ry. Piovided that if within a spivifled time 
a sum liail been suhsi'riht'd which wit h t he £30,000 


conttiuio an injunction to rostrnin the , 
corporutioii ol a town in a judicial | 
dintrict Iroin luiyiiiK over to tlic IdKii 
school of Huid Uiwn, (he Haid liourd 
from rccciviiuc the huiu raised hy l».ve- 
law of said town, for uoiinirim; a Hito 
Ac eroc'ting a hi^h school theriMm - 
y/rW .* the coriionition wen* uiithorim'd 
to appoint u hifrh sehord hoard tliendor, 

Ac to pass a hyedaw for the t'n’ction of 
said school : & the eousi*nt of the 

lieiilcnant-tcoveriior was not rei|uir<Ml. 

* Dawson r. Sai i.t >tk. .MakN': Town 
(1S8JI), 18 O. K. - CAN. 

h. ^ ifitntutury /loa'tTS.J — 

IltUl : under IKlhi Act, e. J, s. 21, the 
ehoice of the sil4‘ for t he school Imildlng 
was vested in the truMti‘4*s, snhje<'t to 
the sanction of Die inspeclor. 
.Mkis.nku c. .Mkisn hit (L8VIU), 32 N. S. Jl. 
320.- CAN. 

k. - - Mvrtum nf ruh jmitrrH 

- 't'oirrr Itt hnlti n ptdl.\ -lly 1 Kiiw. 
Vll., c. 311, s. 31 (D|, it is enai'teil that 
Dio trustees of every nirul s<*hool , 
seelioii shall ha\e power t4i sele<*l a ] 
site for a new sirhool lioiise, or l«i aifree 
upon a ehaiiKO of si(4> for an existing 
school house, shall forDiwith call 
a siHN’ial meetintr of the rat4‘payers of 
the stietion lt« eoiisidiT Die hil<* selected 
hy them : -y/^’/d ; Diere is powi-r to 

hold a poll at siieh iii(*1’Diik. A’, that 
at Kiieh polliiiKt peixoiir. enteivd on 1 he 
assessmei’t ndl as “ faniierr^* sons ” 
are cnDth*d to vote.- McFaiu.ank r. 
Drkenock School Tui htkks (IJUHD, 
13 O. L. U. 220 ; y U. W. H. 1 83. CAN. 

X. — — lif’drt'HS -’Plie 

only redress uKuinst a resolution of 
a board of seliool eoinrH. dei idinir 
upon Die inmdiusc of u sfdtool site, is 
hy uppeul to the eireiiit et., A' the 
division upon such appeal is liiiai A 
js res judiraifi lM'twc<'U Die parlies. -- 
I’AgriN r Si iiool Comus. (1014), 
g. K. 47 S. f. 216. CAN. 

nj^ J. l^^. Jl, e4inve>ed 

land to the municipal eoiiiieil of the 
district of D., on e<mdition of Dndr 
eriicting within a year a school house 
thereon. The deed did not Htat4j that 
it was to bo a model selusil house, hut 
that was the only sehrsd they efoild then 
eatablisii. The land foriiie4l pari of 
what was afterwards incor]Hirat4'<i 
the town hy 14. Ac subsegueiiDy Die 
city of <i., while the district of D. 
became the tiounly <if 37 V'iet. 
c. 28 vO>, emiKiwered the publit' school 
board ol the city t4j take poHsoHsion of 
ail public achool property, Sl to hold. 


us a eorpomtion, all sneli property 
lunjuired or Kiveii at. any time for pnblie 
purposes in Di<* city by any Dtlo 
whatsoever. Dufts. l4M)k possession, 
elaimlng Die laiul as ladiig vested in 
them under this Art, A', pltfs. then 
brought ej«*cl.nient : -y/c*/<y .* pltfs. 
were entitled t4i nvover.' "(jAHLiiTnN 
Cor.NTV r. O'jtaVia Puni.ic Sciinoi. 
ilOAUi) (187.^)), 20 D. 1*. 137. -CAN. 

n. ’ • (thjrrtion -ValidUy o/. I - 
Tlic prineipai objtx'Doii to land being 
taken for a sehooi siti* uas that it was 
an orchard, hut Dat facts sitowed that 
the owner had only, after the sidivtiou 
was first spirken of, planted hoiih' trees, 
w'hicJi, on the movi'iiieiit to take the 
land iH'iiig st4>ppod, were sufTeivd t4i 
die out.; A' these were renew'ud on a 
HiihHe<|iieiit iiiovi’iiu'iit of the triist4ics 
to take jMiHsessioii : tlrld : this was 
not sneii oreiiard as shouid pn'vent the 
trustees from uppro|>riaDiig the land 
for .school purjioses. JoHNHov r. 
How \Ki» School TursTiOKrt (1878), 2G 
Dr. 201. -CAN. 

O. ■ iJfiiirirtuni fit*’ irniHufiil w” 
qtiiHitioii.l - A eoiivletioii under seliool 
Aei, Sask., s. .'lO, was quashed iMi’auso 
tl» it. htiil4‘d Dm* the ai'eused, ** illd 
prof'eed to acquire " a sidiool Hit<^ 
wliei-eas Die »dfei«ee under Die Act was 
for “ aequiring ’* a nehool site in viola- 
tion of tJie Ae| , A (2) heeauhe ui’enseil 
did not *’ iu‘i|uire ” a sit** hut iiiiill on 
a sii«* pre\iouslv a»*quinvl. H, r. All- 
1'KK.ss (1020;. I \V \V. H. 723. -CAN. 

p. i’huityr ttf Hite 'Power of muidy 
rouni’d 'I '/toin ttf gnwuiuir tirfiool with 

1 roHiuotn se/f/ii#f. J -TIio power of a 
1 eouiity <‘oimeil to eliaiigc the Mle <if a 
• giamniur s4-hool is not lost hy tin; 

' union of lli(! gniijiiiiar school with a 
eoiniiion school ; Dmiigh, if tlie new' 
sit4: is not also luiopted hy the rm-aiiH 
: pro\ idl'd liy law for the earn* of acoiiimou 
I m-huol, t he change' limy n-iider iicecssiir) 

' Die M'punition of Die sehuois. - 
.Mai^ 4»j.m r. Mmj-olm fl8»W), 1.5 Dr. 13; 
ntd foUd. Mokf A' n* r . Caki i 'la< ;k, 
2ti (>i. 600; dintd. 5 A. U. 107.— CAN. 

q. Powemof hiHifd of Kducu- 

iiimd -firlfi ' Die laiard of education 
formed hy the union of high school A 
public seho«d lrusl4.f*s, Jtuil po%ver Ut 
change the site for aschisi), A pimdiHMC 
aiioUicT without a bye-Juv% or rtwoiutioii 
of tin; county couwil, or the appr4>val 
of the* lieutenant -go vi riior in crmiruil, 
A pur. WH4icnDDed to sisvlflc uerform- 
anco of an agnvmoitt hy the board Ut 
purchase land for such purpoHC.--'Mor< 


KArr r. rMiLKTON l*L.\4q«: lloAito ok 
K iiurvTioN (1880), ft A. R. 1»7. --CAN. 

|.. Mci'linu of riUciMtiferH - 

CUnuinii of nuijority nrvvHHuru.i ■ -Urid : 
no change of a sehooi siU* should he 
made without tlie eoiisent of the 
majority of ratupayors present at a 
special imsdiiig ealiiHl for that iiitriiose, 
A ill the «'irt;iimstaiicea the school si (41 
Jiad heeii ascerUiiiied A fixed hy the first 
meiiiiig, hut it was eompet4qit for the 
Hcliool meeting fo change thu site wil.li 
file consent of f he neenssary majority. 
• -Wali.ai'k e. lioiio HriiooL Thustkkh 
( 1880), Jl (>. H. 018; dinUi. 'fliUHTKKS 
a. AUTIK U, 21 O. U. rdlO.- -CAN. 

•. - - Hf'MoluJion mind tw 

HIHwifu\\ -Wheni it appeared that af. a 
meeting of ralcpayers. called, pursiiaiit 
Li It. S. (). 1887, c. 22.5. m. 01, L) pro- 
vidif for a cluuige of the ncIiooI nUc, a 
ntHoliiDoii for that piiriioHc, A also an 
aiiiendment theri'L), wi*ih* siihinltLMl. 
both of which, in wIdIDoii Ui the nuiin 
question as to cliangc of site, oiiihractMl 
mutLu's <‘ollu(4*ral tliortdo, the former 
of wiil» li, was carrhsl : -Jlrltl • f.ho 
resohit.ion was invaliil. -'J\l(;DiMtAN i\ 
SorTlfWoi.ii .Si'iiooi, iiiirH'i’iCKH (1880). 
17 D. K. 128. -CAN. 

t. - - dmirinml of muniviiutl 
roitnril Ihhiw of n rtifUudr.] -TruNtoes 
of a Hiiiool dlstiict. Liok proc^HsliiigH 
to HcliH t a new S4?liool site, A the council 
of the tnunhipalMy approved of a 
new siU;. No <‘.ertllliiiiMi of afiprovul 
was askml for or IhmiiisI. Hefore any 
Hti’pM were taken t4>w’ardH imqulrltig the 
h 1U», priH*4)cdingH for the deLsniilnatlon 
of :t M<!hool site were again romntotuuHi, 
A the miinhipaicMiiuifii ujipr«>ved of tho 
ohl sit4‘. A (M-rDficate of approval was 
ask«Ml for A issued : HcUl : the secotid 
pr<MMJ4*dlugH were I'egular A Die ccrtitl- 

ca(4; of a ppro% al waMHiifficfciit aiitiiority 

to Die triiHtccM to ormMSNl L> omit the 
iMiilditig on Die old site. Carman v 
.Nkwion .School DfsTRKrr No. 23J 
(liOAItO OK TllUS'rKK.S), 110211 

W. W. U. 317 ; Ci D. J.. It. 58. ^AN. 

a. - ' ArbUnUorH • • Fimdily of 

uieordA -Two iiioetingM of tnwteoN 
d(t(id(Mi against tlie iMdectLofi of a new 
si 14*. Arbitrators were then afifmiiited 
A tiieir award was to tlie aamo effeot* 
The trusLvs calhsl a third meeting. A 
the cliuiige was Ui<*n?at approved (i7 :-~. 

Heltl : the itrfM'iHMiings wtire invalid* 

Williams r. Di.vmpto.v H4jhool 

Tki'sTKKH (18.58), 7 tJ. J*. 559; diMd 
Wallack V. lAtMt, 11 U. It. 018 .- -can! 

b. .J - Two d©fu! 
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Education, 


would be sufficient “ to provide ” a satisfactory i gidlery by the trustees, & its maintenance by the 
gallery the fund should be paid over, (c) If his I council, might be sanctioned : — Held : (1) testator 
trustees should consider tliat a satisfactory gallery j must in clauses (b) & (c) have contemplated that 
could “ be provided ** for the £30,000 i^thout ' part of the £30,000 would be applied for main- 
contributions it might be applied accordinjdy* tenance ; (2) testator had provided for the 

'J'he residue was bequeathed to charities. The necessary building & adequate maintenance & 
trustees asked that a provisional agreement be- endowment, & therefore, the agreement providing 
tween them & the G. Corporation providing for for payment of £6,000 to the corpn., for the rest 
the appropriation by the council, with the approval of the fund to bo expended in the erection, on the 
under Education (Admmistrative Provisions) Act, ' site proposed, of the building would be sanctioned. 
1 001) (c. 29), s. 5, of the Local Govt. Board, of certain i — Re Bhiplet, Middleton v. Gateshead Corpn. 
land held by them for educational purposes as a (1013), 77 J. P. 424. 

HiUi for the art gallery, the payment of £5,000 as : Erection of non-provlded schools — On con- 
its price, the income thereof to be applied for the i secrated ground — Permission by faculty.] — See 
mamtenance of the gallery, the erection of the I Burial, Vol. VII., p. 553, Nos. 301-305. 
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See, ifcnrraUi/t 1021 Art (c. 51), ss. 118-132, 
sehed. 0 ; Pinance Act, 1907 (c. 13), s. 17 ; Welsh 
InlemiediaU^ Education Act, 1889 (c. 40), s. 9. 

SrCf altto, IjOCAL (lOVEllNMKNT ; Kevenuk. 

123. Power to raise temporary loan.] — A 

school boai-d have not power, when the Heho<jl 
fund prov(‘s inHutticient, to contract a temporary 
l(»an for the jiurpose <if meeting their current 
expenses until tiiey can obtain money out of the 
rates.- It. i». ItKED (1880). 5 Q. B. 1). 483; 40 
L. ,1. Q. B. 000 ; 42 1.. T. ^ 35 ; 44 J. P. 0,33 ; 28 
W. U. 787, (’. A. 

AnwtiatimiH Apld. It. r. Lteke. 1 11)10] 2 K. B. ‘^01. Mentd. 

A.-ti.r. Jj. IIUOIH I'h. 7Hl ; /^eKiiignbury CulUerU's 
& Moore 'h ContnuM. 11007] 2 (*li. 2AI). 


124. Capital expenditure” — What consti- 
tutes.] — The expi*e88ion capital expenditure** 
in Education Act, 1902 (c. 42), s. 18, under which 
t he county council an^ t-o charge a portion of any 
expcsnscK incurred by them in respect of capital 
expenditure on account of the provision or im- 
lirovemeni of any public elementary school on the 
parish or parishes served by the school, refers to 
the nature of th(* objects on which the expenditure 
is incuJTed, & not to the source from wliich the 
money to mcH‘t the expenditure is obtained. 
Expenditun* on such a purpose as the provision 
of eniii*ely new heating apparatus in a school is 
accordingly “ capital expenditure ** ■within the 
clauKiN though tlef rayed out of curwmt rates. — 


uvowml : the thlnl pleudi’d the coii' 
veiling of ti H|K*clul jiuHJtiiig of the fri'e* 
lioldorH & lioiiHoiioIdcrH of u hcIiooI 
Hcotioii to priK'iirt' u Hcshool Hite, when 
It ivuH agr(*cd to oroeuro a piiM>u of 
gnniiid A’ «*rect u mOiooI Iiuiiho thereon. { 
IMtf. pleiuled that tiefore the nald iiioet- I 
ing. anotlier meet Ing iiad couvciiihI 

luxiordlng t4» law. when a diffenmw of 
oiilnioii exirttoil U'twcH'ti a majority 
oI the freeholderH A houHehoIdere an to 
e.hooMlng a Hchool Hite, A arbitrators 
were appolnUMl, who dtx'ltled upon a 
eertaiii rate ; A defln. wrongfully put- 
eliAHOd the hIU' mentioned in their idea, 

A wrongftdly dint ruined, eto. : 

t.hcfMXHUulnifH^tiiig pleaded by defta. wan 
a violation of the Htatiite.- -U ylanu r. 
Kinu (lt<«2), 12 O. V. ll),s.— CAN. 

o, Jfudr of upiMtint- 

wirnf.J- — When' a hoard of nehool 
lriiHt4neH patMuxl a reHolutioii pnifeHMing 
to adopt a permunent Hite for t heHehool. 

A the roHolutiou wan eonllmied at a 
Hiiooial meeting of the rutepa.\crH. 
tiifMO pitMHMMiliigH wen) held nut to 
pre^xul a ohaugt' of Hite in a Hubaciiueiit 
year. Where ai'hool iru8U)e«t aelected 
a uew Bite fur the aohool Iiouhc, A at a 
Hpoolal mooting of the ratepayen* tliow' 
pjnommt reji'cUxl the aitc bo Heioctod A 
choBo another, but neither piuiy 
uaiuod an urhitTat4>r :< — Jirld : an 
arbilraior might Ih' nppointetl by the 
rati'payen at a Hubw'qiieiit iiu'ct ing.- '• 
MaUH>LM V. M.vusuja 1& Ur. 13 ; 

itoiftdU, MorrAri'r. Carlkton I*u.\ck. 

20 Or. 600; diM 6 A. K. 107.— CAN. 

— Under 

I Kdw. VIII., c. 39 (O). B. 34. the 
arbltratom appoint txl in ooiiHCMiuonci' 
of a majority of the mU'payerv at a 
Bpoclai meetliig dilTrrlng. from the 
iroBtoeM, as to the MUit4d>iUty of the 
Bitn for a Bchoo) Iiouhc HeUx'lt'd by the 
tni8t4MW. can determine only w'hetber 
or iu>t the site meloeted by Uio truateea ; 
in a BUltable one ; they have no intwer 
to HeUvt aiioUier nil S< immr.v 
P l lU.I<*Hi'lliH>L SmT'IOX No. 2Q(IIH)3), 

21 L. T. lU; U iU L. II. ; 2 


O. W. IS. «2«. —CAN. 

e. — .j"-!! is only 

in (‘UHO of a ditTerenee iK'twei'ii tiio 
truHtees A a majority of the rutepayerB 
at a Hpeeiai meeting uk to a Hchool nito 
Hi'li'ctcd by the tniHteeM, that an ariiii. 
in to be had, under Public ScIiooIh Act. 
R. c. IHUi, 8. 31 . — Hr t’AimVRmilT 
PiTULic Hf'iiooi. TuchtkI'.s a (’aut- 
wituatT (1903). 23 ('. L. T. 216; 5 
O. L. R. 099 ; 2 O. W. R. 340.— CAN. 

f. — — 'I’jiij pi>i>ce‘ 

dure by arbii. provided for by I*ublie 
8ehoolH Act, R. S. M., 8. 164, docH not 
except fn»m nect. 162 tlie pniviNioii 
therein making neccHHury the eouHC'iit 
of two-thlnlB of the ro8ident rutepaycrH 
to the removal of an exinting nehooi- 
hoiiHo. — M cDonald c. Eaul (Juky 
.'School District, 11918] 1 W. W. R. 
112 ; 38 D. li. R. 471.— CAN. 

f. Jir^rtHtiion for school joir/nwr#-— 
Kfffct of, I — ^A n*8ervot ion for Hchuol pur- 
poHOH Ih of 8ueh rharaeU'r an to be.the mu b- 
jeet of dedieathm. — W yomino Pom*N. 
c. Bkjll (1877), 24 Ur. 564.— CAN. 

ji. Cro%cn iMfuU .] — The 

n'tH'rvation of U'row'ii lauds for 8ohoul 
purpoBUB l8 an ** alienation " wttldii 
the meaning of Inland Rallw'ay Act. 
1884, c. 14, ». 6. — A.-U. i-xm British 
I’ULUMUiA r. KsgiriMALT A Nanaimo 
Ry. Co. (1912), 17 H. C. R. 427 ; 4 
D. L. K. 3.37; 21 W. L. R. 549; 2 
W. W. R. 568.— CAN, 

k. A'rrcfum of srhool kousc — 
Pouxra of school bcKird. >- -The Bchool 
board of a city, town or incorporated 
village has no authority to contract 
for the building of a school honae, 
until the ueeoBBary fuudM have been 

i provided, under 54 VicU c. 55, b. 116, 
or for one involving the expenditure of 
any greater sum than has been ho 
l»rovided. — S mith r. Fort Wiluam 
S i'iiooL Board (1893), 24 O. H. 366; 
ronad. Kkb r. Drkhjdkn Pcbui' >kTiOi»L 
lioABlt, 18 O. L. R. 295.— CAN. 

l. Auihttrity of Trustees — iw- 

fonciitm .} — When a Hcliool-hoiiMe has 


l>een erected on a Hite approved of by 
the proper authoritioB, an Injunction 
Hhould not be granted restraining the 
trubtoes fii>m paying D) the ooutruetorH 
monoy w'ldch the triisteeH have boon 
authorised by the Local Uovt. Board 
to borrow for tlmt purpose or from 
burrowing, with authority, A paying 
over the additioiiHl money nocesMary 
to make up the luiiount payable under 
tlio contraei.— L aw'rknce e. Beaver 
School District No. 3801, 11918] 
3 W. W. R. 608 ; 43 I). L. R. 318 ; 11 
Sawk. L. R. 429.— CAN. 

PART XI. 

m. Setund dUdrid — Annual ctUiuuUe 
— Jhity of toini council.} — VV'here an 
eKtlniate of the Hum reciulred for school 
purposoH for a certain year was sent to 
the town couneil by the trustees, A 
the council rtNH^nlHod such estimate 
ity paying a portion, A subndtted to 
t ho et. their reasoiiH for refusing to pay 
the luilaucc : — Held : they were pro< 
eluded from objecting that the osti* 
mate was not laid before them as by 
law required. — B rockvillk i:)cHOOL 
Tkcstekhv. Brookvillb Town (1852), 
0 U. C. R. 302.— CAN. 

n. .) — The Act In- 

('orporating the toan of D. provided 
that the Town (.'ouncil should have 
jurisdiction over the HUpimrt A regula- 
tion of the public schools, regulating 
A coUi*cting the aswesmentB, A that 
Uiey should vote, assess, oolioct, receive, 
appropriate A pay vrhatevor moneys 
were required for county assessments, 
A should have within the town all the 
pow'crs relating thereto vested In the 
ScBHious, Grand Jury, iSchool Meeting 
A Town Meeting. By another sect, it 
was enacted that, after the passing of 
Uie Act^, the t4>wn should be set oU 
into a separate school section, A shonld 
have the expenditure of all rates 
raised within iU Umit« for the schools 
of the town, as alMo of all mvemment 
A school grants for such schools, which 
grants Hliould be paid to Um? town : — 
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R. V. Wraith, Ex p. Kent (\>rNTY Council, 
119071 2 K. B* 75(5 ; 7(5 L. J. K. B. 881 ; 97 L. T. 
577 ; 71 J. P. 447 ; 5 L. U. R. 1091, D. C. 

,] — See, now, 1921 Act (c. 51), s, 122 (r). 

125. Liability of parishes served by school 

— Elementary school.] — R. r. Wraith, Ex Kent 
County Counctl, No. 124, ante, 

126. Intermediate school.] — A 

county council were tlie local education authority 
^ also the governing body of an intonniMliate 
Hchool erected under Welsh lnU‘rniodinte Educ^a- 
tion Act, 1889 (c. 40). Further accommodation 
ludng required for that school, A: th<*re being no 
facilities for teaching Hubjects like laundry A: 
cookery t-o girls, A. wood-carving & woodwork to 
boys, in eight schools, in four parislies adjacent 
to tlifi place where tlie inierinediat^j school wiis 
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situated, the county council decided wiUi the 
approval of the Board of Education to erect ney. 
buildings for the intermediate school to bo uset 
for both elementary & secondary school piurposes. 
About 240 elementary pupils from the eight schook 
in the four parishes at-tonded the school. The 
secondary pupils used the whole of the llrst floor, & 
tlie elementary pupils used part of the ground 
floor. Only the sjwcial subject mentioned above 
wer<^ taught to th«* elementary pupils ; the 
proviHit>ns of tin* Day S«*hool Oode were never 
complied with in the building in question. The 
c^xpense of <*nH*ting the building avius met by a 
loan nqiayable by annual suma ivpin^simting a 
sinking fund A 'interest. The county council 
sought t^) levy, undi^r Edueatiim Act, lt502 (c. 42), 
s. 18 (1) (8), a poHkm of that, annual sum by 
means of a rat-i* on tlu‘ four jiarishes from which 


Uvld : uotwithHtandiiia these eniwt- 
meiitti. the Town C’lMinril was hound to 
U8HCWH & way over to tlie County 
Troasurer Its rateable pnijiortion of 
the UBScHSiuont of thirty CiMita per 
head. — He Dahtmoctii School A.ssfa^- 
MKNT (187H), :i It. &,C. 1 17. —CAN. 

o. — — .] -Under the 

proper const met ioii of 1 Kilw. VI 1. 
V. :)!!. HH. (tri (0) & 71 (1), which provide 
that the publi<> H<‘hool tru.sU^eH im* to 
KUhinit to the iJiunl<;i|)ul eouneil an 
estimate of the cxi»enMcs of the hcIiooIh 
under their charge for the ciirnmt year. 
Sc that the council shall levy & eolleet 
upon the taxable pn>|)erty of the 
iiiuiiicipality such huiuh uh may ho 
rt*quired by the trusU'es, A; Khali iia^'' 
the same to the treanun'r of the puhlie 
Nehof>l board — the riifht of the sehool 
hoanl ill preparing their eKtiiiiut4‘, is 
to include thondn everything; that in 
their bewt Jiidicmeiit may l>e needed 
to iiKH^t loi;itimate exis'iiditure. The 
ritrht A duty of the eouiieil is to examine 
tiie estimate so far as to aseertain that 
it IS for jHirposes iriira virva of the school 
hoard. The eouneil has no voiet^ in the 
eont.rol or inaiuiffemeiit of the afTairs 
\ihieh are committed hy law to the 
sciiool board; Its dutj' is to levy & 
eolleet & pay out, from tiiue to lime, 
as required, the inoiieys shown hy the 
estimate to be urKreHsury for lawful 
school purposes. — Hv Tomonto l*riiLio 
si’iiooL lioAKo Touonto ( ‘iTv ( I iio:; ), 
22 U. L. T. ‘J71» ; 4 O. Ji. It. 4GS ; J 
U. \V. K. 443. -CAN. 

p. , — , Uural separate 

sc/utoL] —The IIii;h Ut. bus power, in an 
action brought by the trustees of the 
rural Heparato school section ngaiiiht 
the town corpu., Ui adjudt;e that taxej<i 
levied A: colfeete<l from ratepayers of 
deft, municipality, who Ruve the 
nrqiilrcMl notice, shall be paid over to 
pltfs. for the sup|>ort of the rural 
separate school. — Samiwicii Kaitt (No. 
I) Homan Catiiouc Skcauatk School 
TKI^HTERS V. WALKKIiVJLLR (ltf05), 10 
O.L. It. 214 ; 5 0. W. K. 211,527.— CAN. 

q. — Cauniy Hchool 

Futul.} — Held: under 1903 Act, c. 6, 
s. 7, the town of ll. was liable to 
eoutriliute proport ionaUrly towards the 
School Fund of the ('ouuty of H. — 
Dartmocth Town c. Halifax Countv 
(1906), 37 S. C. 11. 514.— CAN. 

r. .J — Held : it wa-s 

the duty of a towiisliip council to 

aise 17,000 A pay the same to the 
school treasurer, or, to iMsue debentures 
fur this amount under a bye daw. — 
He WjSiJT StMOCHl UOXTIXUATION 
SCHOOL (1912), 21 O. W. n. 533 ; 3 
O. W. N. 726 ; 25 O. L. ll. 550 ; 3 
1>. L. R. 195.— CAN. 

*, — .J — Where Uiere 

is no deliberate iuteiiUou on the part 
of a high school board to postiMmo the 
imyiiieut of debts liicurred in one year 
to tlie next, but the ohliRatioti arises 
by rcas^m of the iiisufOcieut estiumU*, 


,S: money has had to be borrowed to 
pay the iics'essarv expenses for nuilu- 
talniuK (he school, that nuuiey iiuiy he 
regurdcHl duriiii; Mio next year os a 
sum required for the muiuteiiaiu'e of 
the seliool for the ensuiiiR twelve 
, uiontliM.-— /iV Athknh 11 ton Sjmiool 
H(>aui> Tciwnhiui* ok Rk.ak ok 
Yonoi; tV Kscorr (1013), 20 o. L. U. 
360 ; 5 O. W. N. 100. — CAN. 

t. - - - .Vo liahility in pay 

\ ilh'yal debts of school hoard . ) -Jivld : 
j a UiwusliJp eouneil liud no Jiirisdiet ion 
to puss u ivHoiiition Ruaniiitei'lriR the 
; payment of all llleRui deltts Jiieurred 
hy a school hoanl in connect ion with 
litigation.' — M cFahlank r. Fit/.* 

UKllALO (1913), 21 O. W. U. 230: 4 
O. W. N. 809 ; 9 D. b. K. 029.— CAN. 

n. — ^ .J^-l’Iio eiTeet of 

School Assessmunl Ordiniiiu'e, U. (). 
e. 105, s. 24, K of Municipal JdstrJel. 
Act, e. 49, 1918, hs. 29.5 Kc 308. is that 
a munieipality is liable for the puyiiieiit 
to Mio l.rusUsM of the sf'hool dislrlcts 
I thendn of tins ainounts c(»ven.'d hy tlu' 

I trusUMts* riHiiiisitJotiK, hut that to 
. iiidomriify itself aRaiitst that liahility 
, it can hi must colUn't from the raU^i' 

< payers of t he dist rU;! s the amount of t he 
I reqiii.si thins, tnakliiK due ailowaiieo hir 
I iion'paynnuit of the t lives. 3'lie 
, accounts Ln'twivii the. municipality A: 
i a sehuol district are open riinnJiiR 
' mv'ouiits, whieh arc never closed. If, 

■ at any lime, there is a hataiu'e to I he 
. eredit of the district, it should he 
utilised in meeting the tiext reijuisition. 
A school tax levy is llicRiil when tho 
. mnnicipiility has on liaml to the credit 
of the district funds more than iinipie 
to meed, the n•quisitJons, “• /fe si*ici rw 

(illOVK 8c Hi.IION SClldoL JllHTUIl T A'. 
.Si'LAN Sf’iioiiL Dihtrut ItriiM. .Ml m- 
^•||•Al.lTy. II9I9J J W. W. It. 4; 44 
J). L. K. 153.— CAN. 

b. . jMihlic 

Schrads Act, H. 57 (O, dis'lari's the duty 
of the trusUi«‘fl of rural HcluMd dislriels 
to call on the municipal council tx» levy 
8c colhx’t hy rub;, hiiiiih reqiiirr.sl for 
Kclimd purposes dtiriru; the year, hut 
rcfcard uiust be paid to hh. 203 224 
dealing with tho iKUTowini; of money 
8c croatioii of debt, 8c hy which borniw- 
iiiR money for the pundiuia; of a scdiool 
Hito or the eroction of a HcluHjldiouMs 
or for other punKsstfi mentioned is 
restricted $5,000 if tlie bye-law is 
not Muojuitted to a vote uf the rate- 
pavers ; where a bye-law b» issue 
ucbenturcH for $30,000 for the purchase 
of a site 8c the cn'cUon of a schwl -iiouse 
was twice defeaUMl hy a vote of the 
ratepayers '. --Held : It was tiltra vires 
tor the trustees to n^quoMt tiic muni- 
cipality to raise $30,000 for the purpose 
by a levy in a sinicie year — Fiiillii'H ’ 
r. Horn, 119211 1 W. \V. IL 298: 50 j 
11. L. IL 381 ; 31 Man. L. K. 62.~^AN, 

o, — . — . — -There Is no 

Rn-aier obliRatioii ijp«»u a niuriicipalfty 
under .S'lasd AsM-Hsiiieiit Act, 191.5, 


than to piVMMtro for the school district 
throiiRli Mio proper chatincls tho 
ninoimt of its annual demand 8c pay 
it. over.- VoNPA Roman Uatiiolio 
Ski’\uatk. SiMiuoL Dihtuk’T No. JH 
r. VoNPV Town, 11921] 1 W. W. R. 
1110. -CAN. 

d. - - - - - Time for submission.] 

~ Hy 22 Viet. c. 37, Mie mayor, ei4'.., of 
St. John, were authorised, ** on or 
hefore Apr. 1, In each yiMir,” to oshchh 
the city for certain purposes. Hy 
(^imnuqi Schools Act-, 1871, s. .58, the 
hoard of trii.st4'eH was ituMiorim^d to 
dct4«rmliio annually the umouiit 
f|uir(‘d for the siiiiport 8c maliiteiianeo 
of seliools, et4\, in Mio dist.rlet., 8c 
•• pnwious to the onier for lu^Hossment 
for Reiierul city purjioHeH,*' notify Mio 
e4>minoii eouneil of tim amount ni- 
(piiivsl, A the eouneil was t4> cause the 
same to he 1<‘vied A (;olleel4Ml at t.lio 
time of JevyiiiR 8c eolleetlnR other rity 
taxes //chi .• the Act. wiis iinperaMvo 
us Ut (he Mine of iiotifyiiiR tho eoiniiion 
coiiiieilof Mieainoiiiit reiiiiircMi forsidiooi 
piirpoHCH ; iSi. Mierefon*, where Mio 
Ri'iLcral city iisHessiiieiif- was ordered 
on Mar. .5, hut flic hoard of triistcifs 
did lint not ify Mie cniiiii'iJ of t lie aiiioiitit 
required for schools till Apr. 2.5, an 
asses, sniciit made for the lat.ter purpose 
was tiiid. H.e p. ('akvill (1873), 1 
Hiir. 222. CAN. 

0. .... Mundamas on Muni- 
vipalitu H'Ao should apply.] ■»/««.• 
damuH ordered, on the ii|iplication of 
th<* J(»lijt tioiird of edije,utlon of U., 
comiiiaiidinR the corpu. of the t4m'ii to 
pro\ido $l(i,0U(l for the maiiiHuiuiico 
he ac<‘ommouatloii of the IiIrIi mdiool, 
to )aiy for a sidiool slU; & lioldJiiR of u 
Hchooi -house 8c premises conms;t4Mi 
lliercwjfli, as shown hy the est Iiunt 4 w 
(irvuiiinsl 8: Hiihiidl f4Ml hy said houivi 
to t licciirjm. : -Held: t he Joint hoard of 
cijiieotion were the oro per applicants, A: 
not thetruHt^H'sof the IiIrIi school Imard. 

-He HKit'i'ii Hoaui> of KniJCATMiN he 
Tow n ok Ukktii (1876), 39 U.U. R. 34 ; 

iCr MoiciiiHiii HO HoAiin okKiilca- 
IION, 8 A. R. 169. CAN. 

1. HrJiuisites of.) - 

Under Huhlic, Si-liools Act, H. S. ()., 
c. 292, H. 62, s-H. 9, it Is the duty 
of li Isiiird of cd iicaMon, fortiiisi under 
sect. 19, to Hiilnidt bi the municipal 
C4>uncil ** an imtlmiit^i of the expofises 
of the whfsds under tliidr cliarRo for 
tho twelve inoiiths next foilowtiiR : — 
Hiltl : such fvitlinate should fiinilsh 
tlie council with the like details upon 
H'hlch the Isiard liase their own cal- 
culation, he not mendy state a certain 
sum as required.' -Hoahd ok Kdi/ca- 
TIOS' r, Loxiio.v uirv CnHPN. (1991), 

21 U. li. T. 210 ; 1 U. L. R. 284.— CAN. 

g. - - - Hf atrranuement of h*»nid* 

Of as Jhdy of .l/otisfcr. 1— When a r^•- 
armiiKcmcnt, is ma<lo of the hound* 
aries of tsdsHtl district s whereby a 
jiorlion of one dlstrh'i is wltlulruwo 
from It A: Isvoincs part of another. 
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Education, 


the eleineiiiai'y piipil8 cafiie, an being the pai'isheH ' Pabish CounciTj v, Denbloh^uirk (-ounty 
8erved by the school : — Held : the school was not Council, [1921 J 3 K. B. 313 ; 90 L. J. K. B. 488 ; 

a public elementary school, &, therefore, the 124 L. T. 793 ; 85 J. P. 222 ; 37 T. L. R. 458 ; 19 

county council were not entitled, under sect. L. G. R. 249. 

18 (1 ) (c) to levy a rate on the four parishes as being Money arising from an endowment.]--&'ce 
cai)ital expenditure or rent on account of the pro- Pu^t IV. Sect. 7 ante, 

vision or improvement of a public elementary • f • 

school, &. the four parishes were entitled to appro- Provision for higher education out of rates.] — 
priate declarations & injunctions. — Llangollen See Part VII., Sect. 1, an/c. 


Part XII. — Reformatory 

Sect. 1.— IN GENERAL. 

*SVr, generally t (’kiminal Law; (■hilditin Act, 
urns (c. 97). l»aii IV., ss. 44-93; (bildren Act, 
1921 (c. 4), H. 3. 

127. Reformatory schools - Sentence of im- 
prisonment for absconding - Whether further deten- 
tion in school can be imposed.] Wheiv a lad was 
found guilty of abscoinling from a reformatory 
stdicHil, A senUMict'd to be imprisoned for that 
offence under 17 & IS V'ict. c. SO, s. 4 : — Held: 
the justicf^H had no authority to add to siudi 
sentence of imprisonment, an order that after t in* 
expiration th(*r(M)f he should t)e again detained 
within the refonnatory school.- Roiisc in v, 
Andeiihon (1802), 5 L. T. 7S9 ; 20 .1. P. 1 IS. 

128. Provision for cost of clothing of 

offender— Prisons Act, 1877 (c. 21), s. 4.J~'By the 
above Act , t,he “ prison aut hority ” const ituted 
under Prison Act , 1805 (c. 120), s. 5, is relieved fmm 
the obligation of defraying the expense of clothing 
retpiisiU* for the atlmission of a youthful offender 
to a leformatory hcIkhiI under Jteformatory 


and Industrial Schools. 

Schools Act, 1860 (c. 117), ss. 14, 23 ; for expenses 
of that description fall within the definition of 
“ maintenance of a prisoner ” contained in sect. 
37 of the above Act, & must be defrayed out of 
moneys i)rovidcd by parliament under sect. 4.- 
Phjson Combs, v, Liverpool Corpn. (1880), 5 
Q. B. D. .332 ; 49 L. J. Q. B. 431 ; 42 L. T. S3S ; 
44 J. P. 010 ; 29 W. R. 0, C. A. 

129. Order for detention beyond age of 

nineteen— Validity of.J — R. v, Boundy, JJ. 

(1904), 08 J. l\ Jo. 340. 

.J — See C3iildi*en Act, 1908 (c. 07), 

s. 05 («). 

130. Industrial schools — Removal of child from 
immoral surroundings — Magistrates bound to order 
— Mother’s consent not necessary.] — If it can be 

provtid that a child under fourteen years of agt* 
bi'ought befoixi a magistrate under Industrial 
Schools Acts. 1800 (c. 115) A 1880 (c. 15), is living 
in a house lesidcd in or frcquent<‘d by pi*ostitutes 
for the pui*post‘ of jmistitution. Die magistrate 
is bound to mak(‘ an order for his or her removal 
to an industrial school, even although such child 


tlion* iH JmiioHOd u|ion the MiiiiKler hy 
Nehoul Act, J(. S. A.. c. TiI.h. 7t, 

a Jmliciiil duty te ttcUiriiiinc the due i 
jiniporthin of the UHHetH A' liuhiliticH , 
Ilf l.ho diHti'Jct ff'oni whhdi the port ion ' 
tH withdrawn which iiclotnr to the iiiva I 
withdrawn or Mie dintrict' to widch it- 
Ih added, & to |irt'HeritK> the inetliod of 
iidJiiNtinir the naine. — It. (Mi'Kay) r. 
1«.\KKli, [Itrj.'tl 2 J>. h. K. 527 ; 1 
W. W. It. CAN. 

h. ihmnlu miinril - Statutory iHurn' 
to roitu' money - For yrnmmar HchtHtl.] 
‘-•J/tId: a e<innty eoniiell Ik not 
hound under C. .»s, r. f., r. 2:t, to 
riiiHi' u KUin of Jiioney npon the luiplieu* 
tioii of Krnininar neliool trnii;t(MiN for 
purpoHeH eoniuH'ted with the frniniiniir 
HCllOOl. '-/fr WksTOX iillAMMAK SeiltlOL 
TUVHTKKH A' Y<IKK A' i’KKl. t’or.NTU>* 
(1HH4), 13 1*. 423. CAN. 

k. - “■ ihdy for nc/und in 

cjriMenre.}-~A t*oniity eouneil not 
unthoriMHi under 37 Viet. o. 27, k. 
47 (1)), to rtiiHc money iiy hyedaw for 
a hlitli Hohool not ill exlHtenee, hut in 
eoiiUMii plat ion only. Su auc r. I’kki. 
I'OCNTY (IS7«), 40 I’.r. 11. 71. CAN. 

l. .lid to Huiadi'incni p^treni’ 

vu'id yrant Itow UHseHtfrti.\ -The tliree 
nidteil i'onntieH of S., 1». ,S: t;. wen' 
formed into tlve IdKti m’IiooI di^^triet-K : 
Held: under 30 Viet. e. 4S, m. 3S3, 
H-H. (J, 37 Viet. e. 27, h. 45 (tJ», 

Uio aid trraiited i«y tlie etorpn. to tlie 
hiirh M'hmdH to HUiudeiiieiit tht' irovt. 

S mut. luiiHt bo by au enual rate iiiMiii 
lie aHHOHMable imiperty of tlie iiuitod 
eoiiiitJoH, not u|Hiii etu'it liUrh M'lioot 
dint riot for the Hiiiii apportioned to its 
HChoolM.— ‘Ifrt'llAMIIKHI.AIX ( 'OCXTUIS 
or 81 ’ohmont. l>rNP\.'» A* Gi.knovuky 
(1877), 42 P. C. H. 270.— CAN. 

m. — ~ Itound to Hupyort motlel 
grhool-^ln fotra trtlAia iU trrriiorial 
— ‘Tlic town of T. torritorially 
wlthiu the lliidta of the county of Y., 
but a •eparate tuwu witidu tbo pro* 


viKiouH of the Muiiieipal Act, & as a 
luuideipality not under the Jnrlrtdicttoii 
of tlie eoniity eouneil, Ih yet part of the 
eonnty, witidii tlie iiieuidiur of 1 Kdw. 
VII. e. 30, S3 & S4, & the county in 
hound to enntrihnte to the Hiipport of 
a eoniity model nchool Hitnuted in the 
Uiwii. — ToitoN'To Jr.vrno.N i*CBUc 
Sniooi. ItoAun r. Youk (1002), 22 
f. J.. T. 145 ; 3 O. L. R. 4IG.~'CAN. 

n. AyfHtriwnment of uchool fund^ 

- Validity of bueda\v .\ — A townnhip 
iiyi'-law eiuK'ttHl tlmt the iuU'n*sl. 
arisinir on t he inveKtod fniidK for neiioolh 
in a towiiHhip Hhonld Ih' apportioiu<d on 
&ueeordiiifr to the jiuinln'rH of days tlie 
HchoolH iiml heeii open in each half 
year«. It was tibjisdeil that tlie bye- 
law was one made under 37 Viet. e. 2S, 
H. 4S (4), whicli did not anthorlHe this 
method of apportioiuneiit. Tlie court 
n'fiiHiHl to (|ua8h tlie bye-law.- iiv 
Storms & Towxwuic ov Ek\f.stowx 
(IS70), 30 U. C. 11. 353.— CAN. 

o. ( \nnmon tichtHd fund - - Fro- 
rineiat mniritndion-n — Arbitration. 1 -Ity 
MtibmiHHion tlie provine^'H of (i. Q. 
n'fernnl the •* UNiH'rtaiiimeiit & detiT- 
mlnutioii of the amount of the piiiieipnl 
of the eoiiunon iH'hool fund the 
method of eompntiiiK ’* inlen'i<t tliere- 
oii, of tlie amount for which O. was 
liable : -//«7d .* a elaim by Q. tliat 1). 
slionid Im' debited with u elaim for 

i wilful ueirlei't & in the nature of 
I damatpes, not HUKKt'stiil in but hetem- 
KciiiHuiH t4> the mutters aetually sfioeilled 
In tlie HiiliitiiHsioii. was not, on its 
I true (Must met ion, iiieliukit therein.- - 
1 A.-U. FOR OXTARIO r. .\.-G. FOR 

j gi KiiKC, 11003 ] A. i\ 30 .— CAN. 
i p. IHMrict niunu'ipatUu- ' Liability 
I for residrHt children- - Attending city 
! arkooia.] — l*ndor l*iibUc SSchools Act. 

; K. S. H. V., c. 200. K. 15, a city 
' iiiiinieiimlity may claim a contribution 
) from a district municipality for the 
' cxpcnMo of educatiiiif chUort'u who 


rt'Hide in the district municipality hut 
attend tlie public hcIiooIh of the city 
iminJeipality. — Vi<-roRiA r. Oak Uav 
OisTUirr, IIOIS] 1 W. W. U. 15S ; 3S 
I 1). L. It. 23.S; 21 Ji. L\ it. 510.— CAN. 

I q. SvhfHtl cununittcfn- -hUibility 
Municipal Council — Fur ej-pennen of 
jntblic 8chm>lii.\ — The Municipal (’uuneil 
of M. Uiiaiieed tlie public seiiuol of M. 
ifi with tlie aid of Kovt. Krauts, houKhl 
iiooks & furiiilun^ fur the bc'liool. 
rpoii tlie takiiiK over of tlie sehoid 
liy the .'School Hoard under Seliool 
Jioard Art, 1005, the Couneil tduiiiied 
from that Imdy the sums so expemleil 
UM iiahilities of the old scluMd eom- 
mitti'e : — Held: the Council hud 

HUpiiliiMl the furnitiirt' & tiio funds to 
tlie sehtHd heeuuse it had a IokuI 
uhliKution to do so ; there was iio 
rt'sultiiiK lialiility to the (/ouucil on 
the part of tlie eoiiiiiiittce. & thew'fore 
no lialiiiity on tlie ]>art of the School 
Hoard.— .M oltkxo SrHoni. 11oari> r. 
.MOI.TF.NOMl*Mril‘AUTY (1012), .\pp. 1). 
772. — S. AF. 

PART XII. SECT. 1. 

r. lirformatory nrhtntln — Order fur 
dt tent ton -Appeal.}- 'V\\c riKht of 
1 appeal Ki\cii l»y ('liininal Justice 
I .\diiiiidst ration Act. 1014, s. 43 (ll;. 
Is not. liiuit4Hl t«i where a tine or 

I imprisoiiineiit is Aiiipused. Au upi>cui 
i lioa to uuartcr turasioiis from a eon* 

I victiun & seiiUnioe imiHisiiiK detention 
I ill a refonnatory under Clifldreii Act, 
100s. K. 57.-— H. (ilKHiiXs) r. Dl'IUJX 
; JJ., !10I J J 2 1. U. 4.'».— IR. 

, ImtptAu'abie to minor 

: offentrs.}- Helti : minor offeneeM did 
> not come within Itefonuutory SchcMils 
Act, IsOO, s. 14, wliich was intended 
to apply to minor frrudt's of serious 
crimes. — M'Qt iRi'. r. Faihbairx { 1 HSl 
0 K. (CX. of 4 ; 10 .Sc. L, It. 72.— 
SCOT. 

I. Jndwdrial ttehouls — ll’arranf bad 
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is living in such house with his or her mother who I 
is not a prostitute. The consent of the mother to 
such removal is not necessary. — H iscocks r. 
Jermonson (1883), 10 Q. B. D. 300 ; 52 L. J. M. C. ' 
42 ; 48 L. T. 225 ; 31 W. K. 6.50 ; 27 J. P. Jo. | 
110 ; 8ub nom. Re Jermonson, 47 J. P. 183, D. C. ' 

Annaiaiion Edd. n. r. Plowdcn, Re Industrial Schools i 

Acts (1895). 11 T. L. R. 181. 

131. Magistrates must Issue summons 

against child — Warrant on non-appearanoe.J 

Industrial Schools Act, 1800 (c. 118), s. 14, providt^s 
that there shall bi' a power to any person to bring | 
befoiv two justices or a magistrate, any child, i 
apparently under the age of fourteen jrears, that 
comes within cei*tain descriptions theivin std out, 
to which Industrhil Schools Act Amendment Act, ' 
1880 (c. 15), H. 1, adds the following descriptions, i 
namely, “ that is lodging, living, or rt^siding with | 
common or imputed prostitute's, or in a house , 
rt'sided in or frt*quented for the puri>ose of prt»- ; 
Ktltiition ; or that frequents the company (»f pnt- ' 
stitutes.” 'Pile ct. is always desimus of doing all ^ 
that can Ix' done to carry out- the beneficent object | 
of thesis Acts, A: will nspiii-e justices to whom ; 
complaint has been made to Issue a summons j 
against the chihl. if tht^ child does not< anpt'ar, : 
then a warrant may be issued to bring her before ' 
the justices, — liAMPsiiiKE JJ., Rc A Female 
('IIILD (18SS), 52 J. 311. 

132. - - Private person may Institute 

proceedings Application to local authority not 
necessary.] -(I) Any private pei'son may bring a 
child before the justice's with a view to the justice's 
simding such child to an industrial school. 

(2) It is not ntx'essary to show that, an applica- 
tion has bet'll made t<» the loeal authority I't'quiring 
such local authority to bring the child bt'fore tin' 
justices.- Walker r. Laxton (1804), 70 L. T. 
000 ; 58 J. P. 571 ; 10 H. 401, I). i\ 

AniUftfiiUm : - (fcturollu, Bfentd. IL r. Sf4>wurt (iSflt;), li.'i 

L. 8:l 

133. Failure of criminal charge 

Fresh summons not necessary.] — Industrial 
ScluKils Act, 18t50 (c. 118), dot's not contain a t;t»tji' 
of criminal procediirti A: Is ntit punitivt' in its clia- 
racter, but is intended for the protection of 
children tomitig within its ofieration. Where, 
thert'foie, a child appart'ntly untler fourteen years 
of age is charge before a ct. of summary juris- 
diction with larceny, A: tht' eliarge is dismissed, 
but t'vidence is given t hat he frt'qut'iits the t;ompany 
of reputed Ihievt's, he may he st'iit t4> an industrial 
sehool under s. 14 of the Atrt, iJi>oii an applicaiitm 
under that .st'ct. without btdng brought afrtfsh 
before the ct.. by summons or otherwise. It. v. 
JflnniN(JS, (ISOOJ 1 Q. B. 01 ; <L5 L. J. M. (’. 20 ; 
73 L. T. 412 ; 18 (’ox, (’. <_’. 20.5 ; fntJb num. K. i*. 
JKNMNO.S, Em\ I>EVONSIIIIlK JJ., Kx p. Symon.s, 
00 J. P. m) ; 44 W. It. 128 ; 12 T. i.. It. 37 ; 10 
8ol. Jo. 70, U. (’. 

134. Child convicted of oflence punishable , 

by Imprisonment — Power of magistrates to send ' 
child to industrial school.) -Vnder (Children Act, < 


1908 (c. 07), a. 58 (3), justices have jurisdiction to 
order a child to bo sent to a certified industrial 
school, as well where ho has been guilty of an 
offence the maximum punishment of which would 
in the case of an adult be less than penal servitude, 
as where ho has been guilty of an offence which 
in the ciuse of an adult would be punishable with 
penal servitude. — T yorman r. Thiu)WER, [1014] 
2 K. B. 494 ; 83 L. J. K. B. 814 ; 110 B. T. 1018 ; 
78 .1. P. 182 ; 30 T. L. It. 374 ; 12 b. G. R. 730 ; 
24 (\)x, (\ (\ 103, 1). G. 

Ncc, <i/sn. Infants ; Maoihtrateh. 


Si:ri\ 2.- CENTRAL AUTHORITY. 

iSVc Ghildri'u Act. 1008 (c. 07), Parf. IV., bs. 
44-93 ; A: (’hildi't'ii Act, 1921 (c. 1), s. 1. 


SE(rr. 3.— RESIDENCE OF OFFENDER. 

136. How determined — ** Constructive resi- 
dence ** with parents -Children Act, 1008 (o. 67), 

s. 74 (7). I - The words “ jilaci* of ii'sidcnco of a 
youthful olTender ” in sect. 74 (7), of t he abovt' Act, 
mean the jilace whore the youthful olTemh'i' is 
i^'tually living. Then'fore if hei is not in fiM't 
living with his parents lu' cannot, lx* considcM'ed as 
constructively n'siding with them. -N'i'oke-on- 
3'jient Borohoii (UniNrii, r. (’iiiohuiue (Bounty 
Council, |I915| 3 K. B. 099 ; S5 C. . 1 . K. B. 30 ; 
113 L. T. 750 ; 79 J. P. 152 ; 13 I.. C. It. 1077, 
1 ). (?. 

AnrudniionH - Distd. Y«»rkNlili*<' Wrrit. lOdiiiff (Nmiiu'II r. 

Colne (,'orim. (1917). 87 J.. J. K. II. Apld. lloikHliin^ 

County Council v. Rcinliiur II. C., IIH'JIJ 'J K. ||. 787. 

Reid. Sawyer r. Kropp (19HI). 1-1 L. IL IL 989. 

138. - .| -A ehild, on being 

charged with certain oOV'iices, was ordered to he 
Hi'nt to an industrial school, his ri'sidenctf being 
spttcifh'd in the onler in m:cordatiee with S(x;t. 71 (2) 
of till' above Act, as bi'ing in the district of resfis. 
Uestm. thereupon applied uinh'i* si'ct. 71 (7) of the 
Act for an ordi'i* f ransferring tlie liability to main- 
tain the child t>o applts., on tin.' ground that the 
ciiild residf'd at. S. in the Wc'st Jtiding. At the 
hi'aring it was jirovt'd tiiat Ix'fore Dec. 101 tt 
tiie cliild resided with his fatiier A^ stepmother at 
S. hut since t iie war t.lie fat lier IumI been absfuit on 
military H4*rviee. About Dee. UNO, the cliild ran 
away to bis aunt at ('., Iwiving stolen articles fumi 
liis pan^nts' bfuisi*, A his aunt wrott; Di bis step- 
mother to take him bai;k. His fatlier, on hearing 
of the matt<*r, wrote, t^i the police to taki' hiin itiDi 
eiisUxly, Ac he Ktat4‘d in evideiiee t iiat if Int hfui Ix'cn 
at home he would have fef^'Jied the child bm;k, Ac 
that he never int4‘iided the <'hild to st^iy at (J. 
The child slept A liad his meals at his aunt’s houH4% 
Ac work was imx^ured for him in G. Ac his employers 
would have Kept him fiermanentiy if he. liad been 
suitable. Afti*r working feu* tlins* days the child 
committed a th(*ft at ('. for which he was arr(.'Mt(xi 


infttrm — Habeaa atepug ] — 1*., an Infant 
under the afro of 1 1 years, was detaintxl 
under a warrant which Htatcnl that he 
had been ** found waudertnir about the 
Htreets in no oatenalble lawful occupa- 
tion.'' I'.'g father applied for a writ of 
httbeae eurpwt. on the ground that the 
warrant should have stated that " he 
was found habituallx arandering about 
the streets " : ~^Uttd : tlie writ should go. 
— Re Pkttkt (1890). 11 X. S. W. L. 11. 
24a ; 0 N. «. W. W. X. 172.— AU8. 


a. Powere of dutirman.] — 

In an appin. (or a matutarntts to the 
chalnnan of the Boys* Industrial Home 


J. — VOL. XIX. 


to c<ini|»el him tii i^isue Ids warrant t4i 
deliver to the custody of the huikt- 
ifitcndeiit a lt*iy sciiUuxmxI to a tenu 
of imprlHfjiiiueiit in the home under 
56 Viet. c. : -Held : the words '• is 
lx*rc'by authoris'd " In 56 Viet. c. 
3;i (O.J, H. 6, 4c *• may " In 56 Vlci. 
c. 16 (N. JL). s. 9. an; uot only enabling 
words but imperative us well, Ac tint 
cliairman has no tUscreilonary power as 
to the of the warrant. — W- 

OfXiUSPKKn, Kx p. A.-O. <l»o:{), 36 
X. B. H. 91.--CAIL 

b. Power of Judue to commlf.) 

— Held : tlie judge ha<l |x>wer, without 


Hcnding the cose t4) trial, to coiiitnlt to 
an industrial rw'hool, under Industrial 
Sclnxds Act, 1998. s. 20, a 1ml of 
foiirUteii arraigned uimiii an indictment 
for utbmipU'fl ruiw. -It. v. Lawtu.v 
(1911), 30 X. Z. L. JL 921. 

0. Powiern of tiheriff. ] - - Held : 

under Children Act, 1908, s« 74 (0), 
an order for the detention of a child 
in a ftertified Industrial school cannot 
In) pronounced by tlie sheriff until 
after the local edmiaiiori authority has 
iHien given un opportunity of txdng 
heard. -A. IL v. Howiuax, 119171 
rt. C. (J.)23. -SCOT. 
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Sect, 3, — Besidence of offender. Sects, d, 5 <fi? 0. 

Part XIII. Sects. 1, 2 cfc 3; Svb^sects, 1, 2, 

3cfe4.3 

& wa8 committed to an industrial school as above 
staled. The justices found that as the child left 
8. a 4 ;ainst his father’s wishes the cldld was resident 
at H. at the time of the oifence, & they made an 
order transferring to applts. the liabUity for his 
maintenance. By sect. 7d (3) of the above Act, 
“ For the purpose of the foregoing provisions of this 
section a youthful olfender or child shall be pre- 
sumed to reside in the place whore the offence was 
c;onunitted, or the circumstances which rendered 
him liable to be sent to a certified school occurred, 
unless it is proved that he resided in some other 
)>laco ** : — Held : there was evidence on which 
the justices could find as a fact that at the time of 
the oiTence the child resided at his father’s house 
at 8. & therefore their decision must be affirmed. — 
Youksiiihe West Hiding Council v. Colne 
C ouPN. (1917), 87 L. J. K. B. 120 ; 117 li. T. 671 ; 
82 J. P. 14 ; 62 Sol. Jo. 160 ; 16 L. C. R. 863, 
D. C. 

187. Presumption as to residence — 

Children Act, 1908 (c. 67), s. 74.]-~On Apr. 18, 
1918, a boy was convi<tled of larcency by the 
stipendiary magistrate of B. & ordered to be sent to 
a rt^formatory school, his place of residence being 
specified as il. The magistrate on July 3, 1918, 
on the application of the S. (Jorpn., under sect. 
74 (7) of the above Act, decvled that the residence 
of the boy was L., &. trunsferi'ed the liability for his 
maintenance from the corpn. of S. to that of L. 
77ie latter apxiealed. The facts were that tlie boy, 
having been convicted of laitjeny by the U. justices 
on Nov. 27, 1917, waa placed on probation in L. 
lie n^mained Iheit^ until Mar. 7, 1918, when he 
absconded. on Mar. 11 he went to B., where he 
obtained work, lie remained at B. until Apr., 
excci>t for several short absences, when ho returned 
to B. On Ax)r. 18, 1918, he was convicted & 
orden?d to be sent to a reformatory school as above 
stated : — Held : thei*e was evidence before the 
magistrate; upon wldch he could find that the 
residenct' of the boy was B., the presumption 
being displaced of residence in the place v/here the 
oltonco was committed, Hi the ct. could not inter- 
fere with his decision. — JjsiCESTEit Cokpn. v. 
Stoke-on-Trent Oorpn. (1918), 88 L. J. K. B. 
836 ; 120 h. T. 320 ; 83 J. P. 45 ; 17 L. G. R. 172 ; 
26 Cox, i\ V. 377, D. C. 

Annoiaitan : — Apld. UorkRhlro (^'Ounty Coiiucil v. Reading 

n. C.. 110211 2 K. B. 787. 

138. .J — On Feb. 16, 1922, a child, 

aiiparently under the ago of twelve years, was 
charged with larceny at B., whei'e he then redded, 
Ai was placed on probation, one of the conditions 
of his recognisance being that he should report any 
change of address to the probation officer. After 
other changes which he failed to repoit, he came 
to II. dt redded in applts.’ area with Ids parents. 
In Feb. 1923, he was arrested & charged at B. with 
a breach of recognisance, & was ordered to be 
sent to a certified industrial school, the place of 
reddence specified in the order being in H. Applts. 
applied under Children Act, 1008 (c. 67), s. 74 (7) 
to the B. ct. to transfer the liability to maintidn 
to B. on the ground that he redded there at the 
time of the larceny in 1922. The stipendiary 
declined to transfer the liability, but stated a case : 
— Held: (1) the breach of the recognisance was 
neither an offence ” nor yet a ** circumstance 
which rendered him liable to l>e sent to a certified 
school ” ; (2) it was the original larceny in B. 
wliieh renden^ liim liable to be sent to a certified 


industrial school : under Probation of Offenders 
Act, 1907 (c. 17), 8. 6 (5), it was only the original 
offence for which he coiild be sentenced on the 
breach of his recognisance ; (3) his reddenco at 
the date of the original offence was that whicli 
determined liability to maintain. So reddenco at 
the date of the breach of recognisance was 
immaterial. — London County Council v. Birm- 
INOHAM Corpn. (1928), 87 J. P. 202 ; 40 T. L. R. 
76 ; 68 8ol. .To. 209 ; 21 L. G. R. 816, I). 0. 


Sect. I.-^DISCHARGE, TRANSFER, LICENCE, 
SUPERVISION, ETC. 

Discharge.] — Sec Children Act, 1908 (c. 67), 
8. 69 (1). 

Transfer.] — *9eo Children Act, 1908 (c. 07) 
8. 69 (2). 

Maintenance In case of.] — See Children 

Act, 1908 (c. 67), 8. 74 (10). 

Placing out on licence.] — See Children Act, 1908 
(c. 67), B. 67. 

Boarding out of children under Children Act, 
1908 (c. 67), s. 53.]— A’ce Stat. R. A; 0. 1 921 , No. 990 . 

Supervision after detention.] — See Children Act, 
1908 (c. 07), 8. 68. 

Apprenticeship.] — See Children Act, 1908 (c. 67), 
B. 70. 

Emigration.] — See Children Act, 1908 (c. 07), 
8. 70. 


Sect. 5.~ EXPENSES OF SCHOOLS. 

Grants by Secretary of State.] -/SVe Cliildren Act, 
1908 (c. 67), 8. 73 ; Cliildren Act, 1921 (c. 4), 
8. 1 (3) (4). 

Parents’ contributions .] — Sec Childnm Act, 1908 
(c. 67), s. 75 ; ChUdren Act, 1921 (c. 4), s. 1 (5) (6) ; 
Stat. R. & O. 1921, No. 1026. 

Expenses — How defrayed .] — See Children Act, 
1008 (c. 67), 8. 74 (13). 

Borrowing of money .] — See Children Act, 1908 
(c. 67), 8. 74 (14) ; aJso, 1x)gal Government. 

Acquisition of land.] — Se/} Children Act, 1008 
(c. 07), s. 74 (12). 

Cost of conveyance & clothing .] — See Children 
Act, 1908 (c. 67), s. 76 (2); (3iildren Act, 1021 
(C.4). 8.1 (7). 


Sect. 6.— DAY INDUSTRIAL SCHOOLS. 

Establishment of.]— i^^^; Children Act, 1908 
(c. 67), 88. 77, 83 ; see, also, Stat. R. A O. 1909, 342 
(England). 

Class of children received.]— Children Act, 
1908 (c. 67). 8. 78. 

Reception of child under attendance order or 
without order.] — See Children Act, 1908 (c. 67), 
8. 79 ; see, also, Stat. R. A O. 1909, No. 342, 
Bcheds. A. A B. ; A 1921, Stat. H A O., No. 933. 

Period of detention.] — See Children Act, 1908 
(c. 67), 8. 65 ; see, also, Stat. R. A 0. 1919, No. 673. 

Powers of local authorities.] — Sec Children Act, 
1908 (c. 07). 8. 81. 

! Exj^nses.]— iSVe Children Act, 1908 (c. 07), s. 80. 

I Contributions by parent.] — Sec Children Act, 
j 1908 (c. 67), 8. 82 (1); A CMldren Act, 1921 

• (c. 4), 6. 1 (5) ; see, also, Stat., R. A (>., 1921, 
; No. 960. 

1 Enforcement of order.] — See CTiildren Act, 1008 
i (c. 67), a. 75 (3) ; 8. 82 (2), (3), A Stat. R. A O. 

* 1009, No 312, XII. 
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Part XIII. — Powers and Duties of Poor Law Authorities. 


Skct. 1.— the ministry OF HEALTH. 

Sec, Hvncrally, Poor Law ; A: Ministry of 
Health Ad, 11)19 (c. 21). 

Education & apprenticing of children in work- 
houses.] — See Poor l^w Amendment Act, 1834 
(c. 70), Hs. 15, 42. 

Appointment of schoolmasters & schoolmistresses 
for workhouses.] — See Poor I^w Amendment .Vet, 
1834 (e. 70), ss. 40, 109. 


Sect. 2. --GUARDIANS. 

See, generally, Pooh T^aw. 

139. Contribution towards expenses- Boarding 
out & educating -Deaf child.) - SocTiiWAiiK 
Union r. Lonih>n Pocnty Uouncil, No. 97, ante, 

140. Of public elementary school — Child 

maintained by board of g^iardians.J — Gate.siieai) 
Union r. Durilam C'ocnty C'orNc'ii., No. 7, ante, 

.|- .SVr 1921 Ad. (e. .51), k. 127. 

Of school for defective or epileptic children.) 

- See 1921 Act (e. .51), s. 127. 

Of child in Industrial school.) (Uul- 

djvn Act, 1998 (e. 07), .ss. 58 (5), 74 (1 1). 

Power to send child to certihed school.) -See 
Poor Liw (Uertilied Sduiols) Ad, 1802 (e. 13). 


Si:(T. DISTRICT BOARDS. 

Sub-sect. 1. — School Districts. 

141. Dissolution of district— Effect on Board of 
Management - Vesting of property.) —(1 ) A sdiool 
district fonnod under sect. 40 of Poor l^aw Amtunl- 
inont Ad, 1844 (c. 101), A. fli<? l)oar<l of manage- 
ment for that dtslrid. formed und(T sect. 42 <if 
that Act, aiv distinct A: separate entities, the lat.t<*r 
bcdng by sect. 45 of the same Act const itnitHi a 
corpn. to hold the property c»f the district; & 
when tile district is diKSolved by virtut? of an order 
of Local (loverrimeiit Hoard imule under sect-. 1 of 
Metropolitan P(K>r Anumdment Act., 1809 (c. 03), 
the corpn. cii'ated by sect. 45 of the Act of 1811 
iH'Uuiins in exist<.‘nce. 

(2) In such a caae the propeity of the distriit 
<h.»e8 not automatically vest in the last acting 
managers of the cori)n. by vuiue of the wfmis 
“ sliall be* tmnsferitjd to A. vested in ” in si^ct. 12 
of the Dissolved Boards, etc.. Act, 1870 (c. 2), 
but mu.st be transferred to them or Ui otlnsr i>artieH, 
as the cas<% may be, by a proper document. A: the 
last acting managers or the survivors of them, 
as the last acting corjioratorH, can for t hat puriK>se 
affix the seal of the corpn. to the document.. 

Qu, : (3) w'hether the Ix>cal Government Board, 
when they have issued an oiiler under sc*ct. 1 of 
the Act of 1809 dissfdvin^ A: fixing a date for the 
dissolution of a scdiool district, have f>ower from 
time to time by subs«»quent orders to fiostpone 
the date of dissolution ; (4) whether, when an 
order is issued under sect. 1 of the Act of 1860, 
dissolving a school district, the Local Government 
Board ought not, ** prior to ** issuing such order, 
make an order under the sect, for the sale of the 


pi*oiK‘iiy of the iiuuiagers of the district & the 
application of the pi'oeoeds. 

Semhle : when the IjOcoI Government Board 
make an order under 8(}cf^. 1 of the Dissolved 
Boards, etc., Act, 1870 (c. 2), extending the 
period for which the last mding managers of a 
dissolved district are to continue in ofiflco, the order 
j should follow the words of the sect., & should 
I stato th(? “ spi'cial purimse ’* for which the last 
, mating managers aiv to continue to act. — ^Morton 
I V , Bank op Knoi^and, |1904] 1 Ch. 004; 73 
1 L. .T. Vh, 503; 90 L. T. 375 ; 08 J. P. 208; 
! 52 W. It. 393 ; 20 T. L. H. 230 ; 2 L. G. 11. 734. 

See, note. Poor l^aw Authorities (Transfer of 
PropeiUy) Ac(., 1904 (c. 20), h. 1 ; Metropolitan 
Poor Amendment Act, 1800 (c. 03), as. 1, 2 ; 
DiHHulvf*d Boards of Management & Guardians 
I Act, 1870 (c. 2) ; Poor T^aw Authorities (Dissolution 
of School Districts & Adjustments) Act, 1003 
I (c. 19), H. 1. 

I Formation of.] — See Poor Jjaw Amendment Act, 
, 1844 (c. 101), s. 40; Poor l^iiw (Schools) Act, 
I 1848 (c. 82), s. 1 ; Ministry of Health Act, 1919 
1 («. 21 ). 

Alteration of.) — See Poor Ijhw Amendment 
1 Act, 1844 (c. 101), 8. 43 ; Poor J^aw Amendmoiit 
! Act, 1807 (c. 100), H. 10; Poor I^aw Autlioriti«*s 
(Dissolution of Schoid Districts & Adjustments) 
i Act, 1903 (c. 19), H. 2 (1). 


SiTB-HECT. 2.- (.Constitution. 

See Poor I^aw Amendment Act, 1814 (c. 101) 
8. 42. 

Resignations, abortive elections, vacancies, etc.] 

— See. Poor JiUW Amemlment Ael», 1842 (c. 57) ; 
l*r»or liuw (Schools) Act, ISIS (c. 82), s. 2. 


SiJB-sK(T. 3.-- Povvi<:rk ano Dimiw. 

See, generally. Poor Law Amemlment Act, 1844 
(c. 101), SH. 43 -45. 

Power to dispose of land.) -See. Pmir l^w 
j Amendment Act, J85I (c. 105), s. 17. 

Superannuation of omcers ds servants.) See 

I\w)r I^w Onicei-h’ Supermiiniatioii Ac*t, 1890 
i (c. 50), K. I J. 

i 


Si;b-he(T. 4.- Expenheh. 

Apportionment to parishes.) See ]Vx>r Tiaw 
Amendment Act, 1844 (c. 101), s. 47; Metro- 
politan l*oor Act, 1807 (c. 0), ss. 47, 48. 55 ; P<K)r 
I^w Amendment Ad , 1808 (c. 122), s. IJ ; Statute 
I^aw He vision Act, 1875 (c. 00), 

Contribution of parishes.) - See l*(xjr Law 
Amendment Act, 1841 (c. 101), s. 40. 

Borrowing power.] See J\H)t Jmw Amendment 
Act, 1814 (c. 101), H. 44 ; l*ofir J^iw Act, 1889 
(c. 50), 8. 2 (5). 

Audit of accounts.]— Poor Law Amendment 
Act, 1844 (c. 101), 8. 49; District Auditors Act. 
1879 (c. 6). 


PART Xlll. SECT. 2. 

d. Power to dismiss assistant sehttfd- 
master — lyiltanit wttier. j — iJeUt : t he 


iniardians had an absolute power of notice to the penon to be diamiMod. 

diHiniMtal vcitod in them in rcMnoct M*Cji;i<iAN r. Ukltaht Union Guabd- 

of aHHietant oflloern, wliicb power they ianh L. It. IM fr. SS. — IR. 

could excrciiie without any prcvioiiM i 
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Sect. 4. --GRANTS TO POOR LAW AUTHORITIES 
BY COUNCILS. 

See Local Government Act, 1888 (c. 41), ss. 
24 (2), 20, 34. 


Sect. 5.- RULES SPECIALLY APPLICABLE TO 
THE METROPOLIS. 

Nomination of members.] — See Meiropolit/an 
Poor Act, 1H(J7 (c. 0), 8. 49. 

Training ships.] — See Metropolitan Poor Am<»nd- 
ment Act, 1809 (c. 03), h. 11. 

Expenses repayable out of Metropolitan Common 
Poor Fund.] — See Metropolitan Poor Act, 1807 
(c. 0), H. 09 ; Metropolitan Poor Amendment Act, 
1809 (c. 03), R. 21 ; Metropolitan Poor Amen<lment 
Act, 1870 (c. 18), H. 2. 


Sect. 6.— RELIGIOUS INSTRUCTION. 

Orders of Central Authority.] — See Poor Law 
Amendment Act, 1834 (c. 70), s. 10 ; Poor I^w 
Amendment Act, 1844 (c. 101), s. 43. 

Creed register.] — See l*oor I-aw Amendment 
Act, 1808 (c. 122), 88. 10-19. 

Visits of minister.] — See Poor Law Amendment 
Act, 1808 (c. 122), H. 20. 

Instruction in other religious creed.]— ^JSec Poor 
Law Amendment Act, 1808 (c. 122), 8. 22. 

Dissenting children.]— AVc Poor l^w Amend- 
ment Act, 1800 (c. 1 13), 8. 11. 

Certified schools.] - - *SVc Poor Law ((’ertilied 
Schools) Act, 1802 (c. 43), s. 0. 


Part XIV. — Universities and Public Schools. 


Sid(T. 1. THE UNIVERSITIES GENERALLY. 

142. University of Oxford — Extent of liberties.! 

— Noutii’h (lAmi)) (^AKK (1594), Moore, K. 11. .301 ; 
72 K. 11. 03<». 

143. As national Institution - Judicial 

notice.] — 'Jlie et. taken judicial indiee that the 
nniverHity of Oxford is a national institution, tfie 
purpoHc*8 of wliieh ai‘<* t he ulvaneemc^nt of rdiKion 
A learning, tluTcloi'e, it in not liable to poor rate 
in itwpect of oceupled by it for thew 

p\irpom*H Holely.~“-OxF(>Jci» INinii Patio t^ASE (1857), 
8 10, Ac H. 184 ; 129 K. J(. tIH ; Miih novi. He Oxfoud 
Univkiihity A: (3ty of Oxr'oito Pooit Pate, 
27 L. .1. M. ('. 3.3 : 3 .lur. N. S. 1249 ; suh nmn. 

K. V. ()X^X»HI> rNIVKU.MTTV \’l( Ii-( ’lIANCELLOIl, 29 
J.. T. O. S. 343 ; 21 . 1 . 1 ». 044 ; 5 W. P. 872 . 
jMi4ttafitmii : Retd. 11. v. Stewart, it. r. SlaliiHliy (1857). 8 

K. Ik It. 8UU. Mentd. North JilaueheHtcr OverKoers r. 

WhiHtaiiley, IIUU8J J K, It. 8;i.'i. 

144. Residence at ---What constitutes — 

Mandamus.]- -- Puh^ to stK>w cause why a maudanuiH 
should not isHue t-o Oxford I'niversity Hebdomadal 
(Uiuneil A: \’iee-(3uuu‘(‘llc»r. K. was the vicar of 
F., which wtiM distant niiu* miles from Oxford. A: 
lie ivsided at the ]uu'sonage housi* ; but lie rented 
a 8C‘t of rtioins within St. .lolin's tUdlem*. of which 
he was a ivsident fellow, which he had furuishiMl, 
^ for which lie paid ivnt. A: wdiicli wei*e not 
occupied hy any one else. When lu‘ visited 
Oxford, he sound imi‘8 slept tlu^ie, but he generally 
ret urned to F. the same day : - Held : theie must 
he an actual as distinguished from a eonstnietive 
ivsideiiee. K. was not a resident within Oxford 
Uuiversity Act, 1854 (c. 81), s. 48. — U. r. ()XFi>ui) 
(ViCK-(3iANrKiA.oi«) (1872), Ji. P. 7 Q. P. 471 ; 29 

L. T. 599 ; 39 J. i\ 520. 

146. Religious tests for fellows — Univer- 

sities Tests Act, 1871 (c. 26) —Newly created 
college.] - Hy Hertford Oollege Act, 1874 (c. .>5), 
Mivgdalen Hall in tlu^ I’niversity of Oxford was 


di.sKolv(*d, Hert ford (’ollege created A the ])i*opeity 
of Magdahm Hall transferred to Hertford (College. 
An endowment for a lay fellowsliip i-estricttnl to 
memhcrK of e<‘i*tain specified churches was after- 
wards aiTci!pt€*d by Hertford (-ollege. T., who was 
not a member of any of th(‘ specified churcdies 
U'lidered himself for examination as a candidate 
A was infoimed that/ he might be exuinituHl if lie 
desiied it, but he mast iindei’stand that he would 
not be (df^cted even if h(* stood at the head of the 
list., 'r. did not present- himself for (examination 
A M. a duly qualified cundidaUe was elected aft-er 
examination t.o the fellowship. After tli«‘ election 
T. applied to the (^. H. Div. for a viatidamue : — 
Held: (1) there was no refusal to examine T?; 
(2) as.suming tliat 3\, wiis refu.sed examination, the 
ollice being full of a candidate pmperly qualified, 
a maadamiift would not lie commanding the college 
to examine* T., A to pi-oceed to an election ; A 
T.’s ivinedy if any, was by way of ap{ieal to the* 
visitor; (3) the operation of 1871 Act is confined 
to eollt*g<»H subsisting before it was jias.sed A the 
Act does not prevt*nt the creation in the uni- 
versities of fresh colleges, the endcavments of wliicli 
arc conlined to the meiubeis of a jmrticiilar religious 
community; (I) JS7J Act is not incorporated 
with 1874 Act, A sect. 13 of the latU*r Act whicli 
piovides that nothing in this Act contained shall 
be constmed to ivpeal any of the pxxivisious of 
1871 Act does not render Hertford College a 
“ subsisting college ” within the fonuer statute. — 
H. r. Hektfoud (’ollkoe (1878), 3 q. H. H. 99.3 ; 
47 L. J. Q. B. 949 ; 39 J.. T. 18 ; 42 J. P. 772 : 
27 W. P. 347, C. A. 

146. .J — By a will dated in 

1723, lands were directed to be purchased A con- 
veyed to pltf. coiim., upon trust to divide the i*ents 
A profits between ten of the servitors of Chrisl 
Church College in Oxford, to be recommended by 
the dean A certain other membiys of the college, 


PART XIV. SECT. 1. 

e. f^nirerMiy of TorotUo — Stahm 
of UarerH4»r»,]r- UrU : the llovernors 
uf tho luilverstty of Toronto were a 
bod)*^ CM>ri)orate, liable lo be sued as 
Huob & were in in> Hense l>own offleers, 
oven tboiigh apiHduted bv the Lieu- 
t-eiiant-liovernor Jii C'ouneli.— ^sk'orr r. 
Toronto Univkrsity (191»). 24 

O. W. H. 326: 4 O. AV. N. U»4 ; 10 
IK L. K. CAN. 

t. Qwren *a I ■nivtr9ily — l\*«rr to 
orerpf (TMiipIrtHmlol rAvtrfrr — Hight of 
jwifatr itrrmmttto |>etltiou wtui 


flliMi hy three irradimtc's of tho Queen's 
I'liiverHlty iirayiucr tlait It iniirht be 
declared that the Sunpleinental 
Charter of 1806 was iiiiMiiiKlstont with 
that of 1864 ; that the renolution of the 
oenato accent ingr the sSuppleuieiital 
Charter miirht be d(*elarcd void ; 
for an injunction airaiiiMl doli« any 
act to aevept the same, or coiiferrinK 
any deirreeii in piir8uanc*o of it« pn»- 
viidoiiH. ' To this suit the univei^ity 
& lueniben of the senate wen* made 
luoliee reap., but the Attorney -iteneral 
waa not a party ; the suit 

Hlioold have Ihhui by infoniiat Uui in 


the nanic of the Attorney -General, & 
the petition was unauHtaiuable for want 
of interest in the petitioners. — M ai'- 
CORMACK r. Qt'KEX'S I'XIVERSITV 
(1867), 1 I. K. Kq. 160.— IR. 

g. i>ublin Vnirrrtiiy — Pmerr of 
i'ruurt\ to itUrr charier,} — Where the 
C'rowu has created a corpu. hy charter 
it cannot alter or recall the charter 
ex<M*pt in three casea : (1) where the 
Oown has in the oriirinal charter (or 
111 a aubaequeiit cliarter made valid 
hy aeeeptance) expressly reaerred 
IK>wer to alter the charter ; (2) where 
the ei^rpn. ia w'holly or part tail 3' 
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Part XIV. —Universities and Public Schools. 


“ for their sobriety, diligence at their studies, & 
of parts lit for a minister of the gospel & designed 
for holy orders.*' This benefaction was known as 
the Pauncefort Charity. By the Universities of 
Oxford & Cambridge Act, 1877 |c. -18), comi‘8. were 
appointed to make statutes for the univerait ies 
colleges, & they wen* empowered to make pi*o- 
vision for altering the conditions of eligibility to 
any emolument or otiice held in any c<illege, ic for 
mc^ifying the conditions of any college endow- 
ment ; but they were to have regard to the main 
design of the foundcT, except whei*e the conditions 
aitecting the emolument had bef‘ii altered in 
substance by or under any other Act ; th«»n a 
certain time was aiiov^ ed for appealing against the 
proposed statutes ; & it was i)rovided that every 
statute approved by Order in Council should be 
effectual notwithstanding any instrument of 
foundation. By a statute made" for Chnst (-hiiirh 
in pursuance of this Act, A: tluly aj)pit>ved, the 
Pauncefort benehiction w’as to be applied to the 
support, of the college exhibit lotK'rs, witliout any 
condition being att-aciied as to taking holy orders. 

I 'pon a suminoiLs by plifs. t.o determine tht* (luest ion 
wiicther the condition as to lioly ordei's uuglit still 
to be obstTved -livid : w ithout deciding whether 
the tnist W’?is affected by the Cniversities Tests 
Act, 1871 (c. that tJie statute, w'tis binding 
upon plifs., A: the condition as to holy orders W'as 
no longer in force.— lie P.\UNc efout, *S()Nh of 
(U a*:iujY CoKPX. r. Ciiiust Cjiukoh, Oxfohd . 
(188P), 42 CU. 1). tl24 ; 58 L. .1. Ch. 578 ; 01 U. T. 
1U9 ; ;18 W. B. 172 J 5 T. L. K. 557. 

Vice Chancellor's Court.] * See Vovivva, 

^'oI. XVL, pi». 200 el .s/7/.; (JjtOWN PUA<TK.'E, 
V«»l. XVJ., p. 801, No. 2874. 

147. University of Cambridge - Mandamus lies 
- To restore to a degree.] A mnudaniua lies to 
restoix? a member of a university to a Doctor’s 
degree, from wiii<*h he had been degraded by tlie 
I niversity (’1. f/ir speaking contemptuous w'ords 

I lie Vice-Chanc(*llor A: of the process of the ct. - 
H. ?\ (’AMIIHIDOE UMVKKSITY, BKNTI.EY’s C'ASE 
(1728), Fortes. Itep. 202; 2 JaI. Jtaym. 1881; 

8 Mod. Bop. 148 ; 1 Stra. 557 ; 02 K. B. 818. 
Jinuttaliofifi: - Reid. K. r. rjiiU'/ilii'K Iini U/micIkth, 

U/iHo d.s-j.')), 7 lly. K. li. H.'il ; Origootl r. N/'Immi 

(isou), 10 li. tk s. Hi). Mentd. A'jc />. Kinniio^ (Ihit). 

4 H. .',07; I{r llainiiiorHiiiitli Ocril-cluirKc (1SI!»), 1 
Excii. S7 ; Wliistoii r. J{<K*h«*Htor (I fill)), IS L. J. Ch. 
473; Abicy c. Dale (1800), 10 II. 02; Ihnmk/T u. 
KvaiiH (1800), 10 y. II. 102; Co«i|K‘r r. WamlNworl h 
District ll/jartl /il W/uks (1803). 14 t ’. Jl. N. S. 180 ; 

Ifv llruok, Delcoinyn A: Ituilart (1801). 10 C. II. N. S. 
403 ; It. ChtsHhlie Liuen (.'oiiiiiii1t<v (1873), 42 L. J. M. ('. 
I«0 ; Abcn^avciiiiy t\ LlandutT, Hp. (1888), 20 D. II. D. 

148. — To seal appointment of high 
steward.] (!) Mandamiut lies to comp<*l tin* 
university to put their seal to theii* appointtn<*nt of 
tlieir liigh steward. 

(2) I’he corpus, of the universities ar<* lay corpns 
At the t'l-owm caiuiot take away fixim lla-'in any 
rights that have been f/nmcrly subsisting in 
under old charters or pn*.s«:riptive us^ige. The 
validity of newr ciiarters must turn upon the 
acceptance of the university (Loud Mansfield).- 
B. r. CAMBItlDOE (VirK-UiiAN( ELi.oi(, fnc.) (170.7), 

;i Burr. 1017 ; 1 Win. Bl. 517 ; 97 K. B. 1027. 
AnnuiatwnH - A» to d) ApM. It. f. Wlii/lliiini (1770), I 


Cowp. 377. An to <2) Reid. R. V, Westwood (1825), 4 

ii. & a 781. 

140. Mandamus does not lie — For restora- 

tion of banished member — For offence against 
university statutes.] — Tho publication of a 
pamphlet against tho established religion in the 
lJnivei*8ity of Cambridge is an offence within 
one of the statutes of the university, & punish- 
able by banishment by the Vicc-Chaucollor, 
assisted by the lieads of colleges in the Vice- 
Chancellor's & though the statute inflicting 
that punishment add that the party shall bo 
banisiied from his college, this ct. will not grant a 
mandaimia to restore a person gainst whom only 
banisJiment. from Die university is pronounced 
in the above ct. — U. r. Camiuudok Univehsity 
((biANcicLLoii, BTC.) (1794), 0 Term Bop. 89; 
l«l K. U. JSI. 

AniMtoiumA .*• •' Mentd. Kx p. Death dS.V2), 21 L. J. Q. H. 

3,17 ; Pwoy r, Jowott (1««3). 1 Now lU'p. 488. 

.] — /SY’c, generally^ (hioWN I'liACTlcB, 

Vol. X\’I. 

Chancellor's Court.] —Ncc Couuth, Vol. 

XVL, p. 198. 

150. University of London Nomination to 
Council of Medical Education -Vests in senate.] — 

By Medical Act (c. 90), s. 4, the Cleneral Council 
of Medical Kducation A& Kegist-ration is to consist 
of one pei*8on chosen fi*om time to time by each of 
the several bodies thei^ein named, &, amongst 
them, by the University of J jondon ; -//c/d ; the 
authonty to choose such inembiT is vesti^d in tlie 
8enatt% consisting of the Chancellor, Vice- 
(Uiancellor A: Fellows for the time being, A; not in 
the whole body of graduates of the university. — 
It. V. Htouuak (1859), 2 F. & F. 188 ; 28 L. J. U. B. 
820 ; 88 L. T. O. S. 250 ; 5 .lur. N. S. 1801 ; 7 
\V. B. 012 ; 121 F. B. 51. 

151. — — Jurisdiction of courts —In matters 

within Jurisdiction of visitor.] -The Univitrsity of 
London ccmfiTred upon jiltf. a gold medal, as being 
tile candidates who had obtained the liighest 
nuinbtsr of marks in (lie exfunitiiition of 1801 for 
tie; LL.l). degree. 'Two years aftemards, it was 
discovered by the Ncnate of the Univci'sity, that, 
aercordiug to the constniclion jiut by the 8<uiate 
on the regulations for Um LL.l), examitmtion, the 
Fxamiiiers hiul miseiirrif din the? mod/! which they 
iiad adopted in iiHc/.‘rtaiiiitig tli/! highest number 
/»f marks ; Ac. the S/mat/.! thereupon dcteimined to 
/•/inftjr a second gold medal upon thcj candidate to 
wdiom a(;cording to ( lieir vi/!W tl)/5 medal ought to 
Jiave awarded. I'ltf. IJIcd tiis bill, alJegizig, 

in (!ffcct, that bef/>r/! b<*c<>ming a c:andidate he 
made; iri/juiry of th/! Kegistrar of th/) I'niversity, 

A: iuid hf‘en inform<!d by him that the <!xamination 
would be /tonducted upon th/j principle At the 
tiLirks asc<*rt.aiu/*d in the mode. iij>on lie in whicli 
(h<*y wcD' in Umt subH/^qucntly conduct<jd At 
ascei'tain, At that Ik* had becom/j a /jandidato At 
paid his examination f/M* upon that footing, At 
;>raying that th/i L'nivcDiity might be restrained 
from awarding siicJi other m/^dal. I ' pon demurrer ; 
"livid: th/! ct. lia/l ri/j jiiriH/|i/;ti/m t/i enUu*- 
tiiin (h/.! suit, the matter being on/; solely witiiin 
the jurisdiction of th/j visitor ; At even if the matter 
was one wdiich might , in its natur/*, fall witliin the 
c/>gnisanc/! of the ct., |iltf. ha<l xpA alleged any 
Huffi/derit ground of o/juity,— Tiiomnon v, J^ondon 


inorJbiiQd ; (3) wliere the eoriiri. von- 
netkta to the alteration. Tlu? Crown 
/»a a true oonstruction of the Trinity 
pilose Charters of Blixabeth nc 13 
Charles 1., has no power, save with the 
consent of theoorpn., to adter the pro- 
^Wons of the Charter Ac the Constitution 
of Trinity College, Dubiiu. The majority 


ot tlie forp'i. of Trinity /*o I ksf/*, DubJin. 
pro|Njis‘/l l«i affix the /N>r|iorate seal of 
the collcire loan application to tho King 
for a King's letter altering Uw con- 
Htitutiou of tlie oorpn. wfthriut tlie 
consent Ac against the protost of a 
iriinority: — iJtld : the et. ought not 
to, Ac could not, restrain tho action of 


the ifiajority. 4iit.%v C.'sTfJCAJtT v 
ITii.srrv (iTwivost, lerc.) 

illliOj 1 1. K. 37U. m, 

h. VnivtrtUy of fit. Andrewn — 
AHUiftiifm. J— t;nl vewity (Hootland) Act, 
18811, s. JO, provides: ** Without 
prejudice to any of the powers hereia- 
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Education. 


Sect, 1 , — The univernUies generally. Sect, 2 ; Stih- 
ecet, 1 , A, ^ ; m b -gee fa. 2, 3 < fc 4. ] 

University (1804), 33 L. J. Oh. 626 ; 10 L. T. 
403 ; 10 Jut. N. S. 660 ; 12 W. R. 733. 

Annotation ,*--WLtntd. Ilooko v. Dawson (1895), 43 W. R. 


152. As lay corporation.] — The college is a 
corpn. witliin a corpn. for the university is anciently 
a corpn. (Windham, J.).— R. v, Patrick (1667), 
as reported in 2 Keb. 164 ; 84 E. R. 103. 
AnnoicUi^j^BM. Apiiloford's Case ( 1672 ). 1 Mod. Rop. 
82 . Mentd. li. & All HouIm Collc^, Oxford ( 1681 ), 
Hklri, 13 ; PhllipB v. Rury ( 1694 ), Hklii, 447 ; Anoii. ( 1098 ). 
12 Mod. Itop. 232 : U. tJ. Hlytho ( 1698 ), 5 Mod. Rop. 404 ; 
R. V, Whaley ( 1740 ), 7 Mod. Rep. 308 . 

158, .] — II, OAMHiUDCiE (Vice-Cuan- 

CEIXOR, BI’C.), No. 148, a/ite. 

Charitable purposes of.] — Sec Charities, Vol. 
VIll., p. 246, Nos. 68-66. 


Forfeiture.] — Sec Charities, Vol. VIII., p. 367, 
Nos. 1729-1732 ; p. 368, Nos. 1735-1736. 

Restoration.] — See Ghabitibs, Vol. VIII., p. 307, 
No. 1727 ; p. 386, Nos. 2015-2019. 

Expulsion.] — See Charities, Vol. VIII., p. 380, 
No. 2078 ; p. 390, Nos. 2102, 2107, 2108. 


Sub-sect. 2. — ^The Visitor. 

Appointment Sc powers of visitor.] — See 
CIHAUITIBS, Vol. VIII., pp. 385-388. 

Control of court over visitor.] — Sec CJuarities, 
Vol. VIII., p. 390. 

Procedure of visitor.] — See Charities, Vol. 
VIII., p. 408. 


Sect. 2.— CXINSTITUTION AND CONTROL OF 
UNIVERSITY COLLEGES. 

Sub-sect. 1. — Fellowships. 

A, Nomination, 

164. Right of nomination — Construction of 
grant — ^Mandamus to college.] — The right of 
nomination to a fellowship being in dispute between 
two parties claiming under th<? ruime grant, tlie ct. 
dir<‘et<‘d an issue to try “ whether pltf. iiad a better 
right than deft, to nomii ate.” On the trial it 
appeared that deft, had nominated for nearly 
twenty years, & that vacancies ocjcurred about 
once in five years ; that- tlie right- of nomination 
was limited, hy tlie grant, to the ludi's male? of E. 
with limitation over in default of sueli heirs ; 
that the rddest- son of E. had tlmu) sons ; t hat- pltf. 
was lineally <lc*8cended from the third ; but that 
in 10!14 the two elder sons were living, iind one had 
then living male issue. No furt-her evidence was 
given /ir/d ,* pltf. might reeov<fr upon tliis 
<^vidence without showing that the two elder 
branches wen? «?xtinct.— S andys v, Sandys (1840), 
1 Q. U. 3 It*, n, ; 1J3 E. R. 1152; Hub nom, R. v, 
St. J»CTEirH (^OLLEdE, t'AMTUUIXJK (MASTER & 
Felia>w.s), 9 Ji. ,1. Q. H. ;i2l ; Huhsvqueni pro- 
ccedingH, nub nom, }{. r. itoEitiiousE (Master, 
CTC.) (1811), 1 Q. JJ. 314. 

‘* 09 ^ 3 ”^**^ •* — Rsfd. R. c. Hertford College (1878), 3 Q. B. 1). 


155. Religious 
1871 (c. 26).]— R. 
ante. 

166. 

Clkroy (^okpn. 
No. 146, ante. 


tests— University Tests Act, 

r. llKRTI.X)RD iV)IJ.EdK, No. 145, 
.]— FArNCEFORT, SoNS OP 

V, Christ (nirucii, Oxford, 


If, Appointment and Itcmoval of Fellows, 
QualiAoation.] — See Charities, Vol. VIII., 
pp. 366, 307, Nos. 1711-1719. 

Election.]— iSVr (Charities, Vol. VIII., p. 360, 
Nos. 1705-1710; p. 368, No. 1731; n. 386 
No. 2021 ; p.3H0,lfo. 2101. ’ * ’ 

Admittance. |—*svc (Tji.AurriKs, \*ol. Vlll., «. 386, 
Nos. 2020, 2023 ; p. 388, No. 2062. * 


Sub-sect. 3. — When Mandamus lies. 

157. To take oath of fellow.] — The Vi, of 

King’s Hench will grant a wandiumiH to the master 
of a college Ui compel him to take ilit? oaths of tluj 
feJlows, as prescribed by 1 Will. A: Mar. c. 8 ; 
but a mandamus directed to the master fellows 
of a college, commanding tlu?m U) amove certain 
members of the college for not having taken the 
oaths, is bad, unless the members complained of are 
made parties to the writ. — H. v, St, John’s (^ol- 
I.EOE, (-AMBR1DGK (1693), 4 Mod. Hep. 233 ; Skin. 
393 ; Comb. 279 ; Holt, K, B. 436 ; 87 E. K. 36(i. 
AnmitalUyns : — -Consd. Orcen v. Riifhcrforth (1750), 1 Vcs. 
Sen. 4G‘-i. Re!d. R. V. liland (1740), 7 Mod. Rop. 355. 

158. To admit a scholar.] — On a motion for 
a mandamus [t-o the J*resident of the (-ollege] t<» 
admit a scholar to a coUege, if it be doubtful 
whether the visitor have ]>ow(*r to refuse, the et. 
w'ill grant the wit A:- order Hie statutes to be. 
ivturned. — H. v. St. John’s College, Oxford 
( 16*J4), TIolt, K. B. 437 ; Comb. 238 ; 4 Mod. Hej). 
260, 368 ; 90 E. 11, J141. 

AnmtttUiun : — Consd. R. r. Hertford College (1878), 3 Q. B. D. 
693. 

159. To afllx college seal - To pleading in 
Chancery.] — Mandamus grarit<;d to compel tin* 
warden of NVadliam College to aftix the common 
seal of the college to an answer of the fellows, etc., 
in (’ll. contrary to his own separate answer put in. 
- H. r. Windham (1776), 1 Cowp. 377 ; 98 E. H. 
1139. 

AntwtatUms : — Mentd. R. r. Bi‘e8t4>n (1799), 3 Term Rep. 
592 ; lie Queen ColU’go, Coinliridgo (1828), 5 Ruh 8. 64 ; 
Mill V. ilauKer (1871), L. R. 9 Exch. 309. 

160. To permit Inspection of charter— & docu- 
ments of endowment.] — H. v. St. John's Colijsge, 
Gxpord (I^esident, Feijxiws As Scholars) 
(1845), 5 1.. T. O. S. 221 ; 9 J. P. Jo. 388. 


Sub-sect. 4. - Other Cases. 

161. Chaplain of Christ Church, Oxford — 
Removal for marriage — Usage qf university St 
college,] — I' i>on a ciuostioii wlieUier the chaplain 
of Christ Church had been properly deprived by 
the dean of Christ- Church of his chaplainship on 


bolero ooufcritHl, tlic oouirH.” oliiuimd 
wl^ the admiiUat ration of the Scott iHh 
uulvendUra •• nhall with rcepci't to the 
Vnlrendty of 8t.. Aiidrowe Sc the 
Univerrtty Ck>Ueffe of Dundee have 
to atnuato the said l^ntvepsity 
to & make it form part of the 
s^d unlyenity, with the consent of the 
UuiTMty Umirt of St. Andrews. & 
also of the said ooUcffo. 

An agreement purportiim to bo the 
oonsout required by s. 16 ooutaluod 


astipulation that the said union should 
be pemianent, ^ dissoluble o^y by Act 
of Parliament: — lletd : Uie stipula- 
tion was not wffra rires. — MKOi'Aijne r. 
Uox. [1896] A. C. 647.— SCOT. 

PART XIV. SECT. 2. SUB-SECT. 4. 

_ k.. ftj/fSiors — Power to dismiss ,] — 
By 92 V iet. c. 63, s. 8, the 8euato of tlie 
Lnir«^ty of New Brunswick has 
absolute power, subject to the approval 


of the Governor in Council, to remove 
any of the professors, etc., without any 
formal proceedings in the nature of a 
trial, & such removal not being a 
judicial act, the supreme ct. has no 
imwer by eertiarari to remove the pro- 
ceedings & inquire into it . — Ex p. 
Jacobs (1861). 5 All. 153 ; distd, Exp. 
Uttlk, 33 N. B. R. 222. 263.— €AN. 

L .1 — By letteca patent 

under the great seal oertaln persons 
were created a body corporate by the 
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Part XIV.— UiovERsraES and Public Schools. 


account of marriage. In the absence of any 
general statute of the University, or any particular 
statute relating to the foundation of Christ Church 
as a college : — Held : from the general usage of the 
universities of England prohibiting fellows from 
marrying, & from gener^ reputation relating to 
this foundation, ^ from particular usage of this 
society, in like cases, which prohibited students 
from marrying, marriage was a lawful cause for a 
chaplain of Christ Ohurcli being expelled or amoved 
from his chaplainship . — Ex p. Lamprey (1737), 
West temp. Hard. 209 ; 25 E. 11. 899. 

162. Inspection of public books of foundation — 
No liberty to commoner — Not belonging to college.] 
— Ex p. Davison (1772), cited in 1 Cowp. 319 ; 
98 E. 11. 1 107. 

Annatatum : — Oonsd. K. c. Oruiidoii (1775), 1 Cowp. 315. 

163. Lay corporations — Subject to temporal 
Jurisdiction — ^Trinity Hall, Cambridge.] — H. v. 

Gregory (1772), 4 Term Kop. 240, n. ; 100 E. K. 

995. 

Annotaiums : — Raid. R. SL Cutlwrlnc’K llttll (17'.)l), 4 

Term Rep. ; R- *’• Hortford (^olleire (IS77), 2 O. 11. J>. 

5!>0. Mentd. Darley r. K. (1840). 12 Cl. & Flu. 520. 

164. Fronts of fellowship —Assignable by way 
of mortgage.]— An aHsignmont by a fellow of 
King's ('ollege, ( 'ambridge, of the protits of his 
fellowship, by way of mtge. for securing the 
i*cpaymcnt of a sum of money advanced to him, 

interest thereon, is not contrary to public 
policy, in respect of the duties incident to the 
situation or ollicc ; ntdtlier is thoi*o anything in 
the natim; of the income of the fellowship from 
which it can be inft^rred that the emoluments are 
not assignable in equity. Although the assign- 
ment is contrary to tlie implied intention of the 
founder of the college, Hi, to t.he spirits of the 


I statutes regulating the college, & may be a viola- 
tion of the duty of the fellow to the college, it is 
nevertheless not void. In a suit instituted by the 
as&dgneee agidnst the fellow, the assignor, & the 
college, the ct. dirocted the flnw already appor- 
tioned to the assignor to be applied in satisfaction 
of pltf.’s demand, A the necessary accGunts to be 
taken of all sums then or tliereofter to be appro- 
priated to the fellow by the CJoUego.— Feistbl v. 
King's College, Cambridge (1847), 10 Boav. 
491 ; 10 L. J. Ch. 339 ; 50 B. K. 071 ; »ub nom. 
Fiestbl r. King’s College, 11 Jur. 500. 

165. Appointment of new trustees of property 
— By master & fellows.] — In a petition praying the 
appointment of the present master & fellows of a 
college, as trustees of property given for the 
foundation of two schofarships, it wvis prayed 
that tiie master & follows of the collogt^ might have 
power fmm time to time, under tlieir corporate 
seal, to appoint now trustees of the i>roperty, A; 
the ct. directed that provision should bo made 
accordingly . — Re Sidney Sussex College, Cam- 
bridge, Exp, Davies (1849), 11 L. T. O. S. 307. 

166. Infant undergraduate — Appointment of 
guardian ad litem.] — 'rhe heail of a college in one 
of tlio universities at wliicdi an infant/ deft , is an 
undergraduate, is the pei'son under whose <^an» 
such infant is, for the purpose of service, witli a 
view to the appointment of a guardian, ad litem, 
t/O the infant. — Christie v. Cameron (185<I), 25 
L. J. Ch. 488 ; 27 L. T O. S. 160 ; 2 Jur. N. H. 
035 ; 4 W. K. 589. 

167. Sale of college property — Re-Investment 
of proceeds — Universities A College Estates Amend- 

; ment Act, 1880 (c. 46).] — The effect of s(*ct/s. 2 A 4 
of the above Act, 1880, in conjunction witii Uni- 
versities A (’olleges lOsUites Act, 1K58 (c. 44), 


name of" Qiioen'rt College ut Kiiififnlon," 
with iho Htyle & prlvUrift' of u unl- 
\or8ity, with power to appoint, pw»- 
fc^srirn & other oflIccrH. in eawj of 
eoinpIaUit made to the trunU'ca to 
iiiHtitutxs iiKpiiry. 8c. in the event of 
uny Impropriety of continci beiiiR ilulv 
proved, to admonlHh, n^pruve, HiiHpend, 
or remove tlie pernon olTondlnK:— • 
Urld : t here was no jiiriHdletion In 
enulty to interfenj for the roHtoration 
of a proftJKHor njinoved, &, under the 
eiiarter, a Huflleient number of truHtecH 
might remove in tlielr discretion. — 
Wkiu V. MATiirBKON (1805). 3 K. & A. 
123.— CAN. 


m, .]— Where the a]inoiiit- 

mont of uni vonity professors is " during 
pleasure," they may be removed witli- 
oiit notice & wdihout a hearing ; but 
tlie dise.retionary power of removal 
must bo exercised twnA fide. — Tie 
University A^t. lie. Sahkatiuikwan 
8c MacLaurin Univkrsity (1920), 2 
W. W. IL 823.— CAN. 


n. .1 — A e^Dtra4*t of 

omidoyment between a college Sc one 
of its professors contained no dehnito 
agreement as to its duration : — Udd : 
(1) not a contract i»cnnaDeut or at 
picasure, nor one for six years, but for 
one 3 ’ear definite, Ui be contliiuisi from 
year to year without notice, terminable 
at the end of any year on one year's 
notice or on tender of one year's 
salary in lieu of nottoo : (*2) the fact 
that such oontract discloses that the 
salary is to commence at $4,500 with 
flye annual increases of $100 each until 
a salary of $5,000 is reached dr>es not 
of itself raise any presum pt ion that the 
tenure is for six years. — S mith r. 
WbSLET OOLLBQE, (19231 3 W. W. R. 
195.— CAN. 


o. Appoinimenl of — Powers of 

seno/e.] — ^Tbe five conditions laid down 
in the proviso to Specillo Relief Act, 
s. 45, are cumulative A all have to 
bo fulfilled. The senate of tbo unl- 
▼enity Is only bound by Its resolutions. 


It cannot be held bound by reiire* 
Hcntations. made by any individual 
oflloer without the Hanction or authority 
of the university. Where a person 
deals witii a corpii. wtioso rights arc 
defined by stutute, ho must bo doomed 
to have informed himself of thosi^ 
rights. In this case the resolution of 
the Konute cannot tie iiiUirpretetl us 
having appoinUid the ai)i>ct. without 
the sanotion of the (lovornor-Goneral. 
or oven tiiat it was iiiUmded to appoint 
him withmit such sanction. No legal 
right can he said to exist, l>eoaiiHO iiie 
petitioner iiad lectured the previous 
year. — JieMiuvh Rasi;l(1U13), J. L. R. 
41 Culc. 518.— IND. 


p. ,] — iTiidcr Madras 

UnivcrHlty Act, 1K57, 8t Indian Uni- 
versity Act, 1904, the seiuite of 
Madras University is the legislative 8& 
the HvndlcaU* the executive government 
of the university. No sanction of 
govt, is reri Hired for the syudicato's 
aiipLioation of the general rules made l>y 
the Hcnato, & the Hymlioate is entitled 
to make its own standing orders 8c, 
subject to the regulations of the 
university, to regulate Its buslncsH 
wittiout the sanction of the senate. 
A iiower given U» the university by 
UnlverHltlcH Act of 1904, s. 3, appoint 
profcfiHorH & lecturers & t<» make 
regulations under sect. 25 for their 
appointment 8c duties ore exercisable 
only by tlie senate 8c not by iho syndi- 
cate . — Be Natehav 8c Ramanatiian 
(1916), I. L. R. 40 Mad. 125.— IND, 


Q. - Contrart of employ- 

tnerU — EeeH not he under seal A— I* dd : 
although the Auckland University 
CJ!ollege (kjuncll Is a corporate IsMly 
postKMRlng a common ‘ssaf, a contrwt 
of employment cnt^Tf^l into by tlie 
Council with a iir^*f»‘t*«or need not 
be under seal. — TruRH r. AucKLA.vit 
Ukiverbitt Coixk<«k (1908), 

27 N. Z. L. R. 149.— N.Z. 

r. AseieUuU of profeMor — Powex of 
Crown to appoint.} — ^Tho Crown, being 


patron of tlie chair, hiis the power ut 
appointing a pennanont. asslsf^iiit to tho 
professor of matliomatics in the United 
College of Ht. Andrews, wit.h his con- 
currence, with rlglit to temdi. — Hr. 
An nine ws* Univkiihity r. Lkiss (1859), 
21 Duiil. (('t. of Hess.) 500 ; 31 Hi>. Jur. 
303.— SCOT. 

■. ItedneWm of term of study --- 
AWfWed to urodautes.\- -To eiitlt.le a 
student at law to the iioncflt of Mio 
rcdiirtion of t.he term of study allowed 
to grailiuites by 20 Vlct. e. 23, ho must 
lie a graduate at. iho time <if eoin- 
inciicing Ills study.-— /t'j: jt. Tkavih 
( 1807), 1 Hail. 31.-- CAN. 

t. Meetinys of senate - - Pounrs of 
rfuincetlffr. h -Held : iiiulcr the Acts 
incoriMirating VicRirJa University, 8c 
l.lio statutes thereof, the cliaacellnr 
hail no power Di (»iil a JiHsiting of tho 
senate eiHC where tiian at Hobourg, tho 
seat of the UnivcrHlty.— (J obopimi 
Town v. VnrroitiA U.^ivkhwity (1889), 
18 C. R. 105.— CAN. 


a. IHsquuilifirjUitm. of candidates — 
Powers of st-naic.h "field : the sonato 
of a utilversily is under Indian (Mivor- 
slMes Act, H. 25, om powered to make 
rules disfiuallfying a c;anrlldate who 
cheats at an oxarninalion from passing 
it 8c from apfioarlug at. any uulvorsitjr 
examination for a iieriod of two y^rs 
from tho date of ids distiualifloatioiio 
8c ttiat a e.audldate iigalnst whom th, 
rule has tieeri enforced has no remofly by 
civil action against the university. — 
Taj Abmap v. 1 'unjab Univerhity 
(1921), 1. L. R. 2 Lah. 197. — IND, 
h, AdmissUm of women — Univer- 
sity of fSdinburyh,}— field : in respect 
of the language of the deeds of founda- 
tion the contemporaneous Interpreta* 
tiou by usage, female students were 
not entitled to study or gr^uaie In 
the University of Edinburgh^ 8c that 
the regulations of 1 869 admitting 
women to the study of medicine wore 
uUfu vires of the University C * — 
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SccL 2. — Comtliution attd control of university 
colleges: Sub-sect. 4. Sects, 3 4. ] 

8S. 27 & 28, is that the piinchasc-moncy of land, 
belon^ng to a college, which has been com- 
])uJHOiily taken under Lands Clauses Consolidation 
Act, 1845 (c. 18), may be applied, with the consent 
of tlio Board of Agriculture, in the erection of new 
buildings upon land belonging to such college, & 
repaid into ct. by thirty equal annual instalments. 
— Ex p. King’s Col]..eob, Cambridge, [1891] 1 
Ch. 333, 077 ; 00 L. J. Ch. 508 ; 04 L. T. 023 ; 
39 W. li. 331. 

168. Presentation to benefice — By Roman 
Catholic — Void — Bishop may refuse induction.] — 

A X)rcsentation to a benefice made by a college on 
the nomination of a Homan Catholic patron, & 
appearing on the face of it to have been made, 
not in right of the college, but in trust for the 
Homan (’atholic is absolu^ly void under 13 Anne, 
c. 13, the bishop is entitled to refuse induction 
to the iierson so nominated. — Boykb v. Norwich 
(Bp.), (18921 A. (\ 417; 01 L. .1. P. i\ 4ft; «7 
L. T. 30 ; 5<i J. l\ 092 ; 8 T. L. H. 003, P. C. ! 


SbJ* r. 3. -PUBLIC SCHOOLS. 

169. Shrewsbury school— Within Public Schools 
Act, 1868 (c. 118).J — A.-(i. V. Christ 
Oxford (Dean (JiiAPrER), No. 190, post. 

170 . Nomination of master — Delegation 

of powers — Usage.] — A.-C. v. Shrewsbury Town 
(1720), Bunb. 215 ; 145 K . jC. 052. 

171 . Nomination to curacy — Of person 

educated at the school — Qualification.] —By an 
Act for th(5 better govtirnment & rc^gulat ion of the 
Shii'wsbury School, the imjamble of which n'citid 
ceiiaiii grants to the bailifTs Si burgesses of 
Shn^wsbury, including that of the pretMuitfition 
t<» the living of St. Mary, as having been made for 
the advanc(‘im*nt> of the school, A: ref(*rred to 
certain riih‘s A: ordinances touching the rt?vonues 
A: govcu'nnicnt of the school, some of which rules 
])rescribed that th(‘ luirsons from time to time 
jijqK>inUHl <o serve the ministry in the church of 
St. Mary should be such a tit man as had been 
brought up at the school, tV- a gnuliiate, bt*ing a 
burgess’s son of Shrewsbury, if any such could be 
found ; A:, also n'cit-ed, that many of the existing 
rules liad been found inexiunlient ; A: that it 
wcHild tend to the advancement A:> good of the 
school that other rules better adapUnl in the 
prestnit situation of the school. A: moi*e calculated 
for the line luanageintMit of its revenues, should 
be esUiblishtd ; it was enatded, that the existing 
rules sliould bt* it'jiealed ; &, amongst other things, 
it was dt'clari'd, that' tht^ right of nomination to 
St. Mary’s was in the iiinyor, aldennen. At Assis- 
tants of Shix»wsb\iry, ^ their successoi*s ; ^ it 

was enacted, that they should apx>oint a lit A: 
pioper iiei’son duly qualilied according to law,” 


provided that in such appointment such person 
should be preferred, ccetens paribus^ who should 
have been brought up at the school, At should 
be a graduate, At also the son of a burgess of 
Shrewsbury ; At if there were no burgess’s son 
of that description, then a preference should be 
given in like manner to such person of the above 
description bom in C. Kxcept that it should be 
lawful to bestow the living upon either of the 
masters of the said school idter he should liave 
resigned his mastership, notwithstanding any such 
claim or preference as aforesaid ; & that such 
master should be capable of holding the living 
” equally the same as if he had been of the descrip- 
tion hereinbefore mentioned ” : — Held : the words 
caderis paribus in the statute referred to the 
previously specified qualification of being fit & 
proper, & duly qualified according to law, Ab not 
to the general qualifications of a candidate for the 
duties of a clergyman. — A.-G. v. Powis (Earl) 
(1853), Kay. 186 ; 2 Eq. Hep. 56« ; 24 L. J. Ch. 
218 ; 2 W. H. 140 ; 69 E. H. 79. 

172. Harrow School — Crown as visitor — Juris- 
diction of courts — Regulation of school.] — (1) 

I Information for the relation of Hari*ow School 
dismissed as to the removal of governors, unduly 
elected according to the founder’s statutes, not 
being inhabitants, the Ct. of Ch. having no juris- 
diction with regard to either the elciction, or 
amotion, of coriKirators of any description, eleemo- 
synary coiqins. btdng the subject of visitatorial 
jurisdiction, therefore, in the case of the (U-own 
becoming visitor for want of an heir of the founder, 
the removal of a corporator de facto to be sought 
by jietition to the Great Heal ; not by bill or 
information. 

(2) As to the revenues, including the manage- 
ment of the estates. Si the application of the 
income, inquiries directed to ascertain, whether 
t he estnt4»8 ait^ proiierly Si advantageously managed 
W'ith a view to presiiective regulation A: a lease to 
one of the governons, though without fraud, set 
aside uxxm g<meral princiides, as inconsistent with 
his duty, charging him with the full value, if 
exceeding the rent reserved. 

(3) The application of the income, to purposes 
partly specilied by the founder’s rules. Si partly 
left to discretion, not being in all respects agi^ec- 
able to the founder’s dii*ections, though with no 
improjH'r motives, to Iw ascertmned by a scheme, 
having xt^gaiMl, on the one hand, to the founder’s 
directions ; on the other, to the alteration of 
cii*cumstAnce.b ; which might render a literal 
adlierencc to them advei'se to their general object 
A: spirit. 

(4) An alteration in the constitution of the 
school, Mith the view of reducing it to a mere 
Xmrochial school, by restraining the number of 
foreigners, i.c., boys not on the foundation, refus^. 
The admission of foreigner, without prejudice 
to the children t»f the iioor inhabitants, being 


.Trx’Bx.akk V. KniNiiuium Univkusity 
(S16NATI.TS OK) (ISTli), 11 Mat'ph. (I’t. 
of 784 ; 45 Sc-. Jur. 47U. — SCOT. 

0. JJursarti •— Ktrctitm o/.J — TouUi* 
inentuo’ tTustees were directed to apply 
part of the trust cHlato to founding 
oursarieci at the I'Uiveiwities of Edin- 
burgh. Glaagow 8: St. Andrews, which 
were to be ** as the gift 8c appoint- 
ment ** of tlie triwt«<M under the con- 
dition that the bursarU^a were to be 
conferred after comi>etlUve exaiiiiua- 
tious for wtdoh the truutoes were to 
appoint 3 Qxaminere who were ** to i 
report upon tlie aualiticailons of the 
oandidatoa " but ^ the opinion of the 
examiners as to the quaUlicatlous of 
the candidates " was to bo ** subjoct to 


the review ** of the tnisteeH. in 

r tursuance of these directions the 
rustees advertised three bursaries of 
equal value to be competed for at the 
I same examination— one at each of the 
I favoured universities — to be open to 
*' students alwut to enter on their 
first session " at the university : — 
//rid the trustees in refusing to 
appoint the pursuer to hold the 
Glasirow bursary Itad nut acted in 
breach of any ooutract between them 
ik him. — ^Martins r. IUacpocuaijjb 
Trusters (1885). 13 R. (Ct. of ideas.) 
374 ; 23 Sc. L. R. 1»0.— SCOT. 

d. .) — A trustee appointed 

certain trustees to hold a fund & 
to apply the annual produce for a 


Imrsary to a student on Ids entering 
the idviuity Hall ^>t a Scottish 
UuivcrsRy duolariii^ tlmt certain quali- 
fications should be required of com- 
petitors. The trustees after an ex- 
amination of candidates, awarded the 
bursar>' to A. B. : C. D. who had com- 
peted in the examination raised an 
action for declarator that he had been 
duly eieetpd 3c was entitled to the 
bursary & for payment of the value 
of it for the period prescribed by the 
trustee 3c alternatively Cor a sum of 
damages : — Held : as the pursuer was 
not elected he wsa not entitled to decree 
of declarator 3c payment. — Donald 
r. MX'oll (18»0), 17 K. (Ct. of Sees.) 
»51 ; 27 Sc. L. R. 761.— SCOT. 
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exprciwly directed, A/ the small result of the latter i 
not proved the result of abuse. I 

(5) No objection to eucouragi; attention to ; 

pari^ scholars by an allowance to the master for j 
each. I 

(6) Tlie expenditure not to be measured by j 

the niunber of parish boys, who ai-e to be iinmodi- | 
at4?ly benefited bv it, if fairly ivf<?rable to the imr- | 
poses of the school. A coiisid(*rable aJlowance ! 
therefore to the master tow'anls i^epaiw, & a eon- i 
siderable expenditure in enlarfdng A:- improving | 
liis house for the accommodation of boardf‘i*s, j 
considered upon the whole not extravagant, as I 
a benefit from the inci-eased revenue in tliat 
8ha]x^ instead of an increased salary ; nor im- : 
proper, with reference to the general lul vantage of | 
the school. j 

(7) The course of education & internal discipline j 
left to the governors & masters. The governors j 
being expivssly authorised to all<»r tlie founder’s j 
rules, alterations, long known A: atujuiesce.d in, j 
presumed to have been by their authority ; thougl) ' 
the jiri'cise order dot‘s not appear. Any subst ant ial ' 
deviation fnun the principle. puri>ose <d the ! 
institution the subje.id.of visitatorial int<‘rposition. ; 
— A.-Cl.r. (’LAUENIX)N (Kaul) (1810), 17 Ves. 401 ; . 
34 E. 11. 100. 

Antuttation ; -Univrully, Refd. A.-O. r. SUiiiiford (ls:iJ))- 

1 Ph. 737. ! 

173. Duration of exhibitions — Construction I 

of endowment.) — ’J\*stator left stock, i)ioducing | 
1*100 a year, for an exhibition, towards the I 
maintenance K- su])port of a scholar going fre^m a ' 
public school to the univemties, but did not 
mention for wdiat period he was Ut hold it:-- 
Hvhl : four &■ not six years was a jiroper period. - 

V. UaKROW ((ioVKKNOKS) (J852). I 

JOE. T. O. S. 224,(’. A. / v n i 

174 . Petition against new scheme Who j 

are persons “directly** interested.! IIaukow | 
SrjiooL Si'JJK.MK (1871), cited 3 App. Ciis. at j». 877. , 
Aumdution : Consd. Jic SImftiK'S aiurity (1S7S), 3 Ai»i». (.‘as. [ 

t) 4 A. I 

175. Rugby School -Scholars Qualifications { 
for admission.]- (l) T1k‘ ct. ))eing of opinion that > 
Jxird Eldon on a pievioiis o(‘casion had consideretl j 
that exhibitions belonging t.<» a free, school might j 

given U} schoIaT-s not on tlie foundation, ; 
decliuetl interfering so as to give the free scholaix * 
a priority over those wlio were not “ foimda- : 
tionei*s.” (2) The <*nti*an<*e of boys under twelve 
yciars of age into a free scdiool luiving been dis- ; 
coiiraged. On pidition under Oharities | 

eedurti Aet, 1812 (c. 101 ) : - //c/d ; such a course ; 
of p^reeuing was prejudicial to the objects <if tlie j 
charity, ought to be corrected. I 

(3) The school was de.signat<Ml hy the founder . 
as a graimnar sehool, but the Ixiys were to be j 
Eiiight writing 6i aritluuctic in ail its branches : — 
Held : those who wei*c qualified in other respeids, ! 
ought to be admitted if they could mul English 
Ac were callable of being taught tlie first frlements 
of grammar . — Jic Huguy School (J83»), 1 Heav. 

457 ; 48 E. 11. 1017. 

176. Dismissal of head master - Powers of 

governing body.j — lUtf., who w’as appoints ;d hea^l 
waster of Kugby School in Nov. J800, by the old 
^iietees of the school, the existing governing body, 

& was dismissed by the new governing body, 
appointed under Public Schools Act, 1808 (c. 1 18), 
m Dec. 1873, filed his bill against the governing 
body, alleging that his dismissal was doe to the j 
influence of certain members of the governing 
body who, prior to their election, liad shown i 
hostility to pltf.'s appointment, Ac had formed a I 
scheme to procure its annulmeut ; A: praying tliat I 


the resolution of dismissal might be declar^ 
invalid ,• (1) the ct. was not Justifled in 

interfering ; (2) although pltf. was appointed by 
the old trustees in 1809, the new governing body, 
weix» not bound by the rules Ale reflations in £ 01*06 
previously to their appointment, nut had a power 
of dismissal unfettered by those restrictions. — 
llAYMAN r. Ruouy School (Governohs) (1874), 
U H. 18 Eq. 28 ; 43 L. .T. Ch. 834 ; 30 L. T. 217 ; 
22 W. n. 587. 

AuMidalions Mentd. AlK^rgavoiiiiy i'. lilaiidaff, 

Hi>. (IHSS), 20 g. H. D. 4tt0 ; Camicl v, liigliH, [1916J 2 
CU. 211. 

177. Eton College — Mandamus to provost — 
To affix college-seal — To presentation by college.] — 

A ttmndamus lies to the uiovost of a college to 
compel him to afilx the college-seal to a presenta- 
tion by the college. — U. r. Bland (1740), 7 Mod. 
Hep. 3,‘>r> ; 87 E. K. 1287. 

Annotalions : — Reid. It. r. Cainbridgo (17(ir0. 3 Hurr. 1047 ; 
It. v. Kendall (1S4I), 1 g. H. 300 ; U. «. Orluu TriiHtcoH 
(IS.'il). M g. B. 130. 

What is a public school for taxing purposes.] — 

Sir Sect. 1, post. 


Sect. 4.— EXEMPTION FROM RATES AND 
TAXES. 

178. Income tax - What is a “public school.”] 

— By 5 A& (J Viet. c. 35, s. 01, r. fi, allowances in 
rc'sjiect of proiMM'iy tax levied uiidtii* Schedule A, 
of income Tax Acts, arc to be made by the c.omrs. 
for the duties chai'ged ” on any hospital, public 
school, €>r almshuusi^ in rctspeci of the public 
buildings, olfices, At pi*emi8«fH ” belonging theroEi, 
if oe<‘upi(‘d umler ctci^iin specilled conditions ; — 
Jleld : a school found(‘d carried on hy the 
<V)r[iii. of Ixmdon under an Act of J’aiiiamerit not 
for |)ur])oseK of profit , but fur the benefit of a large 
portion of the public ; maintained partly by a 
eharitahle <‘ndowiiu‘nt, was a “ public school ** 
within rule* fi not withstanding the fact that the 
seliool was partly maintained hy fees charged for 
instruction. -Blakk r. JiONiiON (JoituN. (1887), 
19 ( 4 . B. i). 79 ; m L. J. Q. B. 421 ; 35 W. it. 
791 ; 3 *J\ J,. It. filfi ; 2 ’Pax Cas. 209, 0. A. 
Auii4ttfitiuitH -Apld. Ncf'dlifiiii r. Bowith (IKHK), 21 g. II. H. 
13«: Cardinal VaiiKlian Mcii'orial Sidinid v. Uyall (1920), 
30 T. L. |{. 094. Refd. (^larU'rhniiHo StdiiMd n. Iiaiiiari|iiu 
(1890), 2.'i g. 11. H. 121 ; (^awHo v. N'ottiinchuiii IjUiiuIJo 
lloHtdtal Oiniiiiii toe, 1 1 Mil J 1 Q. II. r*K5 ; Ackworth 
Srhnul (jcnrral r. IlinltH (lOI/i), 113 L. T. M.'l.'i. 

Mentd. U. r. Irunttno Tux ('ofiii'H. ’^3 g. II. U. 290 ; 

Hiaiinda lloHidUti, Dublin v. (Jniuuii (Surveyor of Taxon) 
(1920), 7 Tax Can. ;.I7. 

179. — .J -Ackworih School was estab- 

lished in J779 hy subscriptions collecD'd from 
rneinhers of the; Society of Kriends, for the educa- 
tion of I'hildreii who wen? members of the society 
in (imii Britain whose pan*nis were not in 
aflluene.e. The ruh« of th«* schiMil provided tliat 
when the school was not full there should be 
eligible for admission at the diH<;retion of the con- 
trolling cominitE^e, eJiildi^iin from Is'yond tha 
limits of Great Britain bfdrig ratimlKirH of the 
! society, failing whom, chihlren elowdy connected 
! with tin* wjciety, or failing whom, childitm iwit in 
. the rnemb<.*rsliip fif the ws’iet y. The object of the 
' sehcKil was to train ij|) tin* chitdrr^*r) in the principh;s 
, Ac practices of the (Tiristian religion as profi*ssed 
by the Sixriety of Friemis, ^ to unpart to them a 
sound English education. The school was sup- 
fiorted by substantial fmtH paid by the parents 
of the children, by the income arising from its 
invested properly, by annual subscriptions Ac 
other donations legacif^, Ac was under the 
direction of a general m«M;ting apiMiinted by the 
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Sect. 4, — Exemplumfromndefi and taxes. Part XV. 

Sects. 1, 2,3, 4, 5 ifcO.] 

Broiety. To assuit those tnembers of the society 
who were unable to provide the whole of the 
few, bursaries were granted in some cases. Bur- 
saries were restricted to members of the society, 
excepting that the committee mig^t grant certom 
bursones to chil(^en closely connected with the 
^ciety* The religious views of the society were 
taught, but no effort was made to bring into the 
society the chUdi*eu of parents who were not 
members of the socitjty. At the end of 1910 the 
Hch^l was full on both sides, there being 181 boys 
Ac 122 girls— 303 in all. £12.000 out of rather less 
than £14,000, the income received by the school 
during 1910, was derived from fees. The school 
was recognised as an efficient secondary school 
by the Board of Education, but never received 
any grants therefrom : — Held : the school was not 
» ‘‘ P'^Wic school ” within Income Tax Act, 1842 
(c. d.j), s. 01, Hched. A. (0), Ac as such exempt from 
payment of income tiix.— Ackwortii School v. 
BmTH (1915), 81 L. J. K. B. 2112 ; 113 B. T. 855 ; 

0 'J'ax Cas. 042. 

ISO. r. . — ■■•I — 'Phe (Wdinal Vauglian ' 
Jnemonal Sc.liool, Kensington, is a “ public : 
Bi^hool ” within Income Tax Act, 1812 (c. 35), s. 01, 
Sched. A, No. VI. Ac the trustees orct exempted 
fi*om income-tax by that provision. 'Phe school 
was a c-omparatively small affair. It was a day 
school in Kensingt/on, with buildings which weitj 
c'xpensive as school buildin^^s wont. The question 
was, Vyhat was the position of the school ? It hod 
a charitablu substi'atiim. It was managed by a 
public body. No lu-ollt was (?onU»mp]ated, Ac the 
object of the school was to benefit a largo class of 
pc'^ins. l^lu* (Komi'S, had said that it was not a 
public sch(M)i because f.hey said it was denomina- 
tional. ^J’o some c'xtent. it w'ns denominational ; 
indeed, it was to a large exUmt denominational. 
But the »SoIici(.or-(i(>neral had mlinitted, in aigu- 
incmt, tliat tliiit did not r<»ally conclude the 
inatler. Again, the word “ public was not to 
be moiisuivd by the number of people using it. 
It. was not^ a matt^T of numbers at all, nor of 
rt'ligion. Here was a public school, primaiily 
nUmded for j>eoj>le who might c(»me fi-om all pails 


of the community. It was intended for a class of 
people co-extensive with the extent of the com- 
munity. The school was in a small way, but it 
was very important as a nucleus, Ac it might 
receive benefactions from people in the futute Ac 
I become very large (Rowlatt, J.).— <1ardinal 
Vaughan Memorial School Trustees v. Hyall 
: (1920), 30 T. L. R. 094 ; 7 Tax Cas. 611. 

i igi, j — rphe Free Church College of 

the Free Church of Scotland is a Divinity hcdl, Ac 
is primarily intended for the training of candidates 
for the ministry of that church after they have 
completed their undergraduate course at a 
university. Other students deshdous of making 
thejosclvcs proficient in any of the subjects th(*rein 
are admitted ; — Held : the college is not a public 
school within the exemption in 5 Ac 6 Viet. c. 3.‘i, 
8. 01, sched. A, r. 0. — Bain (Surveyor op Taxp:s) 
V. Free Church op Sc^otland (1897), 01 J. P. 
742 ; 3 Tax Cas. 637. 

182. .] — ^An educational endowment 

in perpetuity to be administered by trustees who 
have no personal interest in the funds, for the 
establishment of an institute for the maintenance, 
clothing education, training of boys, cither 
destitute orphans or the childron of pei^sons in 
straiUmed circumstances resident in a certain 
district of New Zealand or in a piDvince in Ireland 
is for a “ public school ” within (^JUaritable Gifts 
Duties Exemption Act, 1883, s. 2, of New Zealand, 
Ac therefore a bequest for sueli a pui^pose is exempt 
from legacy duty os lM?ing for a “ charitable pur- 
pose ’* within the Act. The character of the 
institution is not alfected by iJie facts that some 
of the beneficiaries ar<i to be stdecl-iid fi*oin a country 
other than New Zealand ; that all benoflcioides are 
to be educaU*d in the t<3nets of a paiticular church ; 
A: that aU oflicca-s of the institution are to be mem- 
bers of that churc:h. — Dilworth Stami»8 Comiih., 
Dilworth r. l^Ni) Ac Income Tax (Jomrs., [1899) 
A. C. 99 ; 70 L. T. 473 ; 47 W. B. 337 ; 15 T. L. R. 
01, P. C. ; fiuh nom, Dilworth r. New Zeaianh 
Stamps (\)Mus., 08 L. J. P. C. 1. 

Jnmi/fi/iomi Mentd. Ackworth i\ HelU (lUir»), 84 

L. J. K. H. *2112 ; Gibtwmr. Hetuh (11)2:1). 40 T. L. It. 73 ; 

Mt'lluwHr. Low, I1923J 1 K. H. 522. 

I Rating oU]-^Scc Kates Ac IIatino. 


Part XV. — Educational Charities. 


Skit. J.— IN GENERAL. 

aSVc, (jenernlly, (Juaritiks, Vol. VIII. 

183. What is a charity school.] — By charU^r 
granted to the founder by James I., & confirmed 
by ^atutea of 3 (7ar, I, the (.3iaid>erhouse was 
established in 1 xmdon as a hospital for the recep- 
tion ndiei of poor people as a fwMS school for 
the maintenance At education of poor childnm or 
scholars, not t>o excised forty in number. In 
1807 the hitIiooI was I'vmoved, under statutory 
powi'w, from Umdon to Ootlalming. tho hospital 
ivmaining iu ixmdon. In 1888 the governing 
body were assc^nl of inhabit 4 Ml house duty in 
I’t'sjKM^t of the school buildings, other tlian the 
portions Oi'cupiod by masters as their residences. 
The school had then become a public school 
numbering 500 lH>y8. The scheme of the founda- 
tion had been altert'd or modified by stjdute by 
PJ^pvidiag a limited number of scholarsliips, & ex- 
hibitions of certain annual values to be iiaid out 
of the funds bi4ongiug to the foundatmn. No 
TOrt^on of the school building was set apart for 
tho use of boys holding scholarsliips or exhibitions. 


The parents of boys not on tlie foundation paid 
large fees for their tuition At boaixl At by far the 
larger portion of the school could be carried on 
without tho aid of the cliaritablc foundation : — 
Held : the Charterhouse school had ceased to be 
a cliarity school at the time of the assessment. — 
Charterhouse School (Governors) v. IjAMarque 
(1890), 25 Q. B. I). 121 ; 59 L. J. Q. B. 495 ; 02 
L. T. 907 ; 51 J. P. 790 ; 38 W. U. 770 ; 2 Tax 
('as. oil. 

: — (Toiisd. Southwell t\ Hovtifllolloway Collcgct, 
Ktfham. (18951 2 U. B. 487. FoUd. Paul r. Gouolphin & 
l^atymor Glrl«* School, Godolphiii Sc Tiatrmor OlrlN* 
School V. Paul (1919), 7 Tax Can. 181. Menid. Cawae v. 
Noitinirhain Lunatic Hospital Committee, (18911 1 W. B. 
585 ; (;iifUm (killege r. Tompaoii U896), 3 Tax Ca8. 430 ; 
WestmlnRtor School Governing Body r. Keith, (19151 
A. C. 359 ; Kotuucia Hospital, Duhlln r. C-oman (1920), 
TTaxCaM. 517. 

184. .] — Hollowajr College was founded 

with the object of enabling young women to carry 
on their studies after they liad left school, under 
specially healthy conditions. At with all the ad- 
vantages of a coUegiate life. The ocdlege was 
erected by the founder at his own cost npon land 
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provided by iiim between the years 1870 & 1883. 
In the latter year he endowed the college with a | 
sum of £300,000 & directed that sum to be allied | 
for the benefit of the college, in paying off the < 
building debt, if any, in furnishing & equipping . 
the college, in establishing scholai^ps, exnibi- ' 
tions, & prizes, in paying tlie sedaries of professors 
& teachers, &; otherwise in defra>ing the domestic ‘ 
Jk other expenses incurred. Tlie average income 
from the endowment under the trust & fmm other > 
l)encfaction8 for the last four years had been 
£7,800 per annum, & fit>m the fees of students 
about £4,000 jirr annum. The studimts paid £00 
each a year, which covered all o\ponat*s except 
laundry, medical aftcmdance, fees for university 
examinations & individxial lessons in special 
subjects. For that sum each stud^'nt r«?ceived, in 
consequence of the mode in which the endowment 
was used, more educational advantages & gr(*ater 
material comforis than could be supplied to her ' 
for the fees paid : — Held: (1) the mere' fact tluit 1 
in a boarding sch<x>l in which a consiil(*rable fee 
is cliai*ged the inmates obtain various advant^vges 
iV comforis from the endowment is not sutlic^ient 
to constitute tlu* school a eliarity scJiool ” within 
lloiiso Tax Act, ISOS (c. 55), sched. Jl. ; {2) the : 
words “ eliarity sidiool ” in seliedule B., must bo : 
interpreted as “ school primarily intended for the ’ 
supply of gratuitous education ” ; (3) in the case 
of ilolloway (College there did not appear to have ■ 
been an intention to supply gratuitous instruction 
tio any pupil rich or poor. — S outh weli. v. Uoyal 
IIOJXOWAY CoiJ.E(iK, KUHAM (doVEUNOllS), | J8fi5J 
2 Q. B. 487 ; 04 L. J. Q. B. 791 ; 7.3 L. T. J83 ;• 
r,u .1. P. n03; 41 W. U. :u5; 11 T. II. r>20; 
U« Sol. .lo. 65« ; 15 U. 533 ; 3 Tax Cna. 3»0. 
Annatniums : — As to (2) Befd. lU'ltli r. WestiiiliiHtArr Soliool 
UoTcrniiig Hody, (1213] I K. li. 120: Ackworth School 
r. Bottm (1915). 84 L. J. K. H. 2112 ; J»aiii r. (hxiolphin A' 
batymer riirUt* School. (Sodolphiii A Ijatyiiior (lirlN* 
School V. I'aul (1212), 7 Tax Can. ISl. dnnrrtilltf, Mentd. 
Bradford (.iruiumar School r. Northwood (1225), 5 Tux 
Cam. lU. ^ 

185. ,j — A public secondary day school 

wa« supporied by income from (auiowment, fees 
from pupils, aV grants 11*0111 Board of iOdiieation A 
Ixmdon (’/<junty (Vnmcil. Tlie school buildings j 
were detached from, but within the same curtilage I 
as tlm heailmistress’ house. 3'hti 1ieadrniBtr<‘ss | 
was roquirod to r(*side in tlie dwelling-house, A:, 
did so i*ent-free A in her olticial chariwter A not 
ais tenant. Kxcept by iMTinission of tin* (iovernors 
she could not ixjmiit any p<*rson U* o<*cupy tiie 
iioase or any part thereof : --Held : t he »St*hooI 
was not. a charity sclioid w'itliin the meaning of ; 
House Tax Act, 1808 (c. 55), sched. B. — Paul v. 
OuDOLPiriN & Latymeh (Uklh* School ((ioveu- j 
KORS), UODOLPHIN & LATYaiKIt (JiRLS’ S<*HrM>L | 
(Goveiinora) V, Paul (1919), 7 Tax Pas. 181. 1 

Educational purposes as charitable. | — See > 
Charities, Vol. VIII., p. 215, Nos. 51 “73. ‘ 


Sect. 2.-- jurisdiction OVER EDUCATIONAL I 
CHARITIES. 

The visitor .] — Sec ('hakities, V<»1. p. 38.'>, ; 

Nos. 2003 el seq. 

The courts.] —Ncc CiLARinEs, \’ol. VIII., p. 388, 1 
Non. 2071 ei seq. 

The Charity Commissioners- Charities within ! 
or exempt from Jurisdiction of- -Unendowed ; 
charities.] - .S'rr Charities, Vol. VITI., p. 391. Nos. * 

2118 €f SCI/. 

Endowed charities.; —See f. iiaritieh, . 

Vol. VIII., p, 392, Nos. 2130 el neq. j 

Cathedral, coile^ate chapter or | 


other school.*^— iS^cc Charities, Vol. VIII., p. 302, 
No. 2148. „ 

Consent of to legal prooeedlngs.J — Set 

Charities, Vol. VIII., Nos. 2156 e< teq* 


Sect. 3. -ASSURANCE OF PERSONALTY FOR 
PROVISION OF BUILDINGS. 

To •* build ” school.]— -Sfrr OiiAiimEE, Vol. VIII., 
p. 274. No. 421. 

To “erect” school.]— AYc Ciiahitiks, Vol. 
VI 11.. p. 275, Nos. 433-437. 

To “establish” school.]— A'ce Ouarities, Vol. 
VIII., p. 27(1, Nos. 450-4.57. 

To “found" school.] - -Net* Chabitirs, Vol. 
VUl., p. 277, No. 474. 

To “ provide," “ maintain," “ support " 
school.l -*sVc Charities, Vol. Vlll., p. 277, Nos. 
475 ct seq. 

To “ rebuild," “ repair," “ enlarge " school.] — 
See ('HARITIES, Vol. VIII., p. 278, No. 189. 

To take lease of school.l -Sec (^iiAiiiTnos, Vol. 
Vlll., p. 278, No. 187. 

Purchase or rent school.) -Sec Charitieh, Vol, 
Vill., p. 278, No. 488. 

Exemptions from restrictions on assurances.] — 

See C 11 AIIITIE.S, Vol. VI J I., p. 280, Nos. 023-029. 


Sec t. 1. -MANAGEMENT OF TRUST PROPERTY. 

With approval of Charity Commissioners or 
Board of Education.) -aSVy! (Jharitjes, Vol. Vlll., 
p. 358, Nos. 15f)3, 15.55. 

Mortgage of lands of industrial school.) -See 
(Jhauitieh, Vol. VJIJ., p. 301, No. 1001. 


Si3 T. 5. -EFFECTUATION OF EDUCATIONAL 
TRUSTS BY SCHEMES. 

In general.) -iSVf? Giiaritieh, Vol. Vlll., pp. 
33S-319, No.s. 1279 1307. 

Construction & effect of schemes.] -- >SV’c 
CjiAHJTrKH, Vol. VJII., pp. 310 311, Nos, 1310- 
1318, ^ 1321. 

Alteration of schemes established by statute.] — 

See (’HARlTiEs, V'ol. \'lll., p. 311, IVos. 1325 el ncq. 

Power of court to vary schemes. |”-<lS'6*o 
(Miauitiks, V<iI. VIII., pp. 312, 313, Nos. J344- 
1350. 

Interference by court with schemes settled by 
Charity Commissioners.) .Sc/? <3iauitie8, Vol, 
VIII., pp. 313, 314, a\oh. 1301, 1303. 

Application of cy-pres doctrine.) — Sec ( ;iiAiimEK, 
Vol. Vlll., p. 311, Nos. 1307 1370; p. 315, No. 
1380. 

School ceasing to exist.) -See CiiAiiiTiKH, 

Vol. VlIJ., pp. .310, 317, Nos. J102, 1108-1111. 

— Surplus remaining after satisfaction of 
prescribed objects .) — Sec Chaihtikh, V^ul, VIII., 
p. 319, Nos. 1138 ti neq. 


Si 71. 0. - APPOINTMENT AND REMOVAL OF 
OFFICERS, FELLOWS, ETC. 

Mode of electlon.j ('HARiTiRf^, Vol. VIII., 

p. 300, Nos. 1705-1710. 

Qualification .! — See Charities?, Vol. VIM,, pp. 
300-307, Nos. 1711-1720, 
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tied, 0 . — Appointinent and remwvdl of officers, 
fellows, et c, Sect n, 7 ^ 8: Sub-sects, \j^2. A,] 

Removal & exputoion.] — See Charities, Vol. 
VIII., p. 367, Nos. 1727-1732. 

See, also. Part XIV., Sect. 2, sub-scct. 1, B., 
ante. 


Hkct. 7.— trustees. 

Appointment of new trustees — Qualification .J — 

See Charities, Vol. VIIL, p. 370, Nos. 1701- 
1702, Nos. 1706-1 700. 

By court.] — See C'iiAiuTiKs, Vol. VIII., 

p. 372, Nos. 1788 et seq. 

Removal of.]— Ciiahjtikh, Vol. ^'J1I., p. 375, 
Nos. 1803-1804. 

Duties Of trustees.]— /SH' (’hakitihh, Vol. VIII., 
p. 375, Nos. 1807 et seq. 

Powers of trustees— Mode of exercise of.] — See 
CllAlUTiiCH, Vol. Vlll., p. 370, No. 1870. 

Interference by court with exercise of.J-- 

Scc (UiAliiTllfls, Vol. VIII., p. 370, No. 1877. 

Liability of trustees — To whom trustees account- 
able.] — See CiiAiUTiES, Vol. VIII., p. 380, Nos. 
1035, 1037. 

How far accounts carried back. |— /SVr ( ^ii aui- 

TiES, Vol. Vlll., p. 381, Nos. 1044 ei seq. 


Hk( t. s. powers under the endowed 

SCHOOLS A<TS. 

Hirn-HK(T. 1 .— In Cenbrau 

186. Who are founders— Original subscribers 

only.l — Se Ht. Leonaud, Siioueditcii, Pako- 
ciiiaIj No. 180, post, 

187. What is an endowment — Temporary 
annual payment.! lie Free Cuammar Sc hool 

liOSHTAL OF ARCIIHIHIIOJ* IJoUiATlO AT IIkMS- 
'WOllTII, &. (iUAMMAR SCIIOOI. AT BaKNSLKY, No. 
101, post, 

188. Right of inquiry as to endowments - 
Exhibitions tenable at university.) - 'I'lie Endowod 
Sctliools (Vmirs. iiavo powor to inquires into Uic? 
(‘iidowinoiii of oxJiibitioiiH at a collogo in a univer- 
sity whenever they are i*e8trict<'<l to a schc>ol or 
distriet.- lie Mkvrk ke Ffni) (1872), 7 Ch. App. 
500 ; 41 L. J. Cli. 553 ; 20 L. T. 500 ; 20 W. U. 
715, L. C. A L. ,IJ. 

AniK^aiiou Consd. A.>(L v. t’hrlHt t*huivh, llKiMJ 

a Ch. 024. 


Sun-HlfiiT. 2. — Sc’llEMES l«’OK AlTLU’ATlON (»F 
Endowments. 

A, In (lentrat. 

189. Application of endowments — Power to 
alter- By charity commissioners — Exhibitions 
applied to larger area.] — Wheiv the comrs. by their 
seheiue piDvided that certain endowments which 
had thondofon* Ikh'ii apiilitnl in carrying on the 
schools of a pai'ticular parish, should thenceforth 
be applied in exhibitions for the benefit of a larger 
luva c»f schcHds : - Held : (1) this wius within their 
liowei-s undt^r Endowed Schools Act, 1800 (c. 50), 
8. 0, & beuig w) the way in which those powders 
had lH»en exercised wiuj not the pn>jK»r subject of 
appeal ; (2) a chaidty which has no instrument of 
foundation or statutes, or duly authorised regu- 
lations iinpressing upon it a denominational 
character dtx>8 not fall wdthiii 1800 Act, clause 19, 
or Endowed Si'hcKds Act, 1873 (c. 87), clause 7. 
Ita trustees cannot iinprt'ss upon it that character, 
nor is any practice for tiie time being as to the 
application of its funds sufficient evidence of there 
over liaviiig been regulations in existence which 


prescribed it. Where a charity is established by 
subscriptions, the original subscribers alone are 
the founders the later benefactions are on the 
footing of the original foundations. If its regula- 
tions are relied upon as impressing upon it a 
denominational character they must be shown to 
have been authorised by all the founders & to 
have been issued before fifty years from their 
deatlus . — Re St. Leonard, Shoreditch, Paro- 
chial Schools (1884), 10 App. Cas. 304 ; 51 L. T. 
305 ; 33 W. R. 766 ; sub nom, St. I^onard’s, 
Shoreditch Trustees v. Charity Comrs., 54 
L. J. P. C. 30, P. C. 

AnmMion : — As to (2) Conid. Re Swansea Free Grauuuar 

School, 11804] A. O. 252. 

190. Ouster of High Court.] — 

i Property, producing an annual income of about 
£900, was held in trust, first, to pay thereout an 
annual stipend of £40 to the minister for the time 
being of a specified parish, &; next in the main- 
tenance fif eighUn^n exhibitioners in the College 
of Christ (’hurcli, Oxford, or in any other college 
or colh^gfjs at Oxford, & then in the maintenance 
of an annual prize of £100, the eighteen exhibi* 
tionoi’s wolt^ to be chosen from six schools, viz., 
four from Shrowsbury, three from Bridgnorth, 
four from Newport, tlirt‘.e from Shiftial, two from 
W€»in, A two from 1 lonnington. If on any vacancy 
ihero should not be a properly qualified candidate 
from till* school wlience the vacancy ought to be 
.supplied, Uie vacancy was to be filled by the 
election of a properly qualified candidati* from any 
of the other schools. The annual prize was to be 
open to the competition equally of the scholars 
of all the six si^hools. Shrewsbury School was a 
“ puhlir school ” within Jhiblic Sirhixds Act, 1808 
(c. 1*18), the other five schools W’ere “ endowed 
schools ” within Endowed Schools Acts : — Held : 
the exhibitions were ** educational endowments ” 
wifJiin Endowed Schools Acts, A they fonned pari 
of the endow’inents of tin* six schools respectively ; 
but inasmuch as Slirewsbury School was not 
solely interested in the endowment, the (3iarity 
t'omrs. had jurisdiction to make a scheme for the 
mtinagetneni of the whole chai*ity, A the juris- 
diction of tlie High (^ourt was entin^ly excluded. — 
A.-(i. r. ('hkist CnrR<'ii, Oxford (Dean A 
(’iiArrER), [18941 3 Oh. 524 ; 03 L. .1. Ch. 991 ; 71 
L. T. 472 ; 13 W. R. 198 ; 10 T. L. R. 015 ; 38 
Si»l. .)o. 090 ; 8 R. 051. 

191 . Power to remove site of school, j 

(1) The leinoval of the site i>f a school is W'ithin 
the. scope of Endowed Si*hools Act, 1809 (c. 50), 
A the powers eimfen-ed on the Charity Comrs. by 
si‘ct. 9. 

(2) An amiiial sum ti*iiiiK)rarily a]>plied to the 
purposes of the school is an endomnent witliin 
sect. 5. 

(3) The interosi of a boy on the foundation of 
a seh(K>l is not saved or directed to compensated 
by 1809 Act, unless he was there at the date of 
the |>assing thereof. 

(1) In 1801 a Chancery scheme for it school con- 
tained a “ conscience clause *’ allo\\ing parents to 
object to their boys receiving Church of England 
instruction : — Held : the comrs. w^ere bound in 
making a new scheme for the school to embody 
the provisions of the “ conscience clauses ’* of 
1809 Act, 88. 15, 10.— Ne Free Gra3lmar School 
A Hospital op Archbishop IIoloate at Hems- 
WORTH, a C>iL\HMAR SCHOOL AT BaRNSLEY (1887), 
12 App. C^. 4 14 ; 50 L. P. C. 52 ; aid# nam. Re 
llEMSWORTIl FliEE GRAMMAR SC’HOOI., 50 1... T. 
212 ; 35 \V. K. 418 ; 3 T. L. R. 439, P. C. 

Annotation : — (1) & (3) Retd. Rc ColchcHter Gremiuar 

bcltoul, 11898] A. C. 477. 
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192. Modification of scheme — Powers under 
Endowed Schools Acts, 1869 (c. 56), 1873 (c. 87) — 
What constitutes vested interests.’*] — In an 

appeal under 1869 Act, s. 39, by the corpn. of 
Hutton Coldfield against two schemes of the 
Charity Comrs., by which it was proposed to 
withdmw from that part of the funds of the corpn. 
which was applicable for educational purposes a 
sum equal to £15,000 to be applitMi as pail) of the | 
foundation of Hutton ( •oldfield Crammar School : - | 
Held: (1) the sclieme could not be regarded as 
wanting in the finality ivquin'd by the Act ■ 
because it was expi^ssed to be witii(»ut pi*ejudh‘o | 
to a futui'o scheme to be frame<l in acc*oi*danc«' 
with the Act.s of Parliament words to that 
being surplusage; (3) 180)1 Act, s. 11, proti'cts 
vested intei’ests only, that is tht? j>rivilc»ges or ! 
educational advantagt^s to which the class of | 
persons thereby cir bv lat^*r Acts d<>signat<Hl hav** 
a legal title A: cannot Ih‘ invoked t^) protect benefits 
which have been eiiji»yetl by the peiiuission or 
bounty of aiudher. 

(3) in a similar appeal by the inhabit^uits of 
the locality: -Held: such inliabitauts biul no 
loviiH standi to pr4»s(»nt it. — He Sr'rroN 
(iii.^MMAU Si'iiooL (1881), 7 App, CJas. 91 ; 51 

I.. .1. P. C, 8 ; 45 L. T. 031 ; 30 W. H. 311, P. (J. 
Aniuiialiont* : — to (1) Confd. Jic Hetton'H Charity, 119081 

1 ('h. 'JOA. ,is to i'A) Conid. Jte Vrvo (Iraininar Scht>nl & 

HuKpituI of ArchbiHliop llolKuto at lloiriHWorth & Craiii- 

iimr School ut UaniHlcy (1887), Ti A|)]». ('aH. 444. Retd. 

lie <\)lchcHtcr (iruiumur Scluiol, 118981 A. C\ 477. 

193 , Powers of Board of Education.] - 

A testator who died in 1721 gave his residm; to 
tru.s’U*es on trust t^> pay half the income for the 
iHulemption of JJarbary slaves, oru'-fourt-h for 
certain educational charities, one-hajrth for 
certain non-educat i<mal charities. Jn 1810, for 
want of liarbary slaves, th(‘ slave fund income 
was applied by a ct. si heiiu: to assisting charity 
schools. Jly Board <»f FJducatioti Act, 1899 (c. 33), 
s. 2 (2), the )>owi'rH of the CJharity Oomrs. in 
inatWrs a|»p4*aririg to reflate t(» eflu<*ation may h<* 
transferrcHl by Ord. in (k:)uncil to the liotiril of 
Kducation, pitivid<‘d that iiny (|uestion whether 
any j)art. of an cndcmTiient is held for or ought 
be applied to educational purpose's ” shall he 
determined by the Charity (Komi's. By (he Hoard 
of Kducation (Poweiv) Ord. in (Umncil, 19U2, it is 
ordered that all powera, exce[»t the jKiweifl of 
appointing <ifiicial trusU*es A: making ve.sling 
orders, shall, so far as those powei*s relat<? tt> en- 
dowments “ held Hidely for educational ]>urpt>s<*s,” 
he transferi'ed to the Board, A: where the t3iarity 
(Jomrs., in exercim* of the powers conh'rretl i»ii 
them by ('hariiahle Trusts Acts, 18.73 Uf 1894, or 
Endowed Sehools Acts, 1869 to 1899, determine by 
scheme or other\i'ise what part of a mixed endow- 
ment is “ held for educational purp(ih**H/’ that 
part shall, “ for the puii^ost^s of this order,” he 
iit'aU'd as an educational endowment ” held sohdy 
for educational imriKises.” In 1967 the Charity 
Comrs. made a scheme under Charitable Trusts 
Acts, 1853 to 1894, determining {inter alia) that 
the slave fund income was ” held for A. ought to he 
applied to educational purposc*s.” The trushfcs 
appealed, contending that the etlect of the deter- 
mination scheme would be to devote.; the incmiie 
permanently in all events to educational ])ur- 
poses. At present, notwithstanding fn^e educa- 
tion, there were managers' purposes to wiiich the 
income was & could be applied under the scheme 
of 1846 without riilioing the rates, but when these 
expenses also were thrown on tlie raU*s there 
would be no proper objects left under the scheme 
of 1840. On that event the income ought to be 
applied cy-pres the? will as a non-cdurational 


chiirit y : — Held : the detormimition scheme merely 
determined the controlling body for the time 
being, A: did not in any way restrict, alter, or 
affect the objects of the chaiity or prevent the 
income being applied by a future scheme to non- 
educational purposes. — He Betton’s Ohabity, 
[1908] 1 Oh. 205 ; 77 B. ,1. Oh. 193 ; 98 li. T. 36 ; 
72 .1. P. 105 ; 24 T. L. H. 143 ; 6 B. G. li. 638, 

194, Effect of Local Government 

Act, 1894 (c. 73), s. 14 (5).|-Tho B. Grammar 
School was an ancients foundation & had been 
regulaUul fi*om time 1o time by schemes settled 
by the Ot. of (’li. whi(?h confi*riH»d certain oduen- 
tioiinl privileges on (iio inhabitants of the j>arishefl 
of 13. K N. 

Tn 1877 the Eudowe<l Schools (k>mi*a. imule a 
scheme for the iH'gulation of the school which as 
alteivd by a scheme made in 1903 by the Board 
of Kducatiim, who had succeeded to the* powera of 
tiui Charity Oomrs. piHiservt'd the educational 
privileges of the inhabitants by pi-ovidlng t hat the 
tuition fees slunild in the case of boys whost* parent s 
were ivsiilent in one or other of the parishes of 
B. A' N. h<* mluced by one-third. In 1905 the 
Ihiard of lOducation, untlcr Charitable Trusts Act, 
1 860 (c. 1 1 0), H. 6, gav4' public notice of a proposal by 
them t<o make a new sclusint*, A:» under the abovi^ 
8ub-st‘<*t. sent a draft- of the proposed schemti t-o 
the parish councils of B. A N. Tlie draft scheme 
prtwrved tlu‘ privilege of the inhabitants of B. A: 
N. to a n^mission of oiu?-thiitl of tins tuition foes, 
but made it a condition that t-hi* panmts to b<» 
entitled to ri'ceive it must liavt' r«!Hi<le<l st'ven ytjars 
in on<s or ot her of the parislu's. 'Plie selu^mo was 
objected to by the parish councils A by tin's 
g<»vernoi*s of the school, A- fm* a time? remained in 
alM*yance. In 1907, w'itluMit- giving any further 
notice either under 1866 A<tt, or 1891 Act, the 
Board sealed a mcxlififfd s(‘iieme. 7710 sclunm? as 
modified abolisluHl the privilege of the inhabitfints 
of B. At N. to a iftnissioii of one-third of the tuitiofi 
fees, but substitute<l theiHtfor a provision giving a 
! preference as t<} admission t-o the school to the 
; children of the inhahit-ants of B. A N. ov<ir other 
* children, A a pnivision that a yearly sum of not 
I less than £106 nor mor<* than £200 should be 
] applied in establishing burMuies, temible at tin? 

1 school by boys whose part^nts or guardians worts 
i rtssident in tins parishtss of B. A N., A who were, 
in the <»piruon of tin; gr>v<*i7iors, in netsd of assist- 
ance to (‘lUibJe them to ftoniitiuts to atUmd tins 
j school:- — Held: (1) the Boartl Inul jurisdiction 
' under End<»we<) Schools Act, 1809 (c. 56), s. 28, 
Uj alter the scheme, of JH77 in tins manner pro- 
vided by t in* scheme of 1907 ; (2) in making tins 
: Kchemts of 1907 t he Board Inui Inul ” dins regard ” 
t^» lilts educational int^srests t>f tin? inhabitants of 
B. A N. within Endtiwtsd Hrslnsils 1869 Act, s. 11 ; 

) the Bt>ar<i having given public notice as rttquinsd 
by I860 Act, s. 6, tjf the draft schemts of 1905, liad 
an absoluits discretion t<i determine whether or not 
the modifications intrtiduced int/) tins scheme of 
1907 were such as to riinder a fresh notice dtssirablc ; 
(4)thc]k»ard having given to the parish councils 
the notice itsquired by 1891 Act, s. 14 (5), werts 
under no obligation Ui givts thf*in a further notice 
of the modified schemts. 

Sendde : tins directions as txi notices in 1894 Act, 
8. 14 (5), are merely dirt5ctt>ry, A in no way 
affect the jurisdiction of the Board to make a 
scheme . — lie Bkukha3ihtkd Okammak 
[ 1908j 2 Ch. 25 ; 77 L. J. Oh. 571 ; 99 B. T. 147 ; 
72 .B P. 273 ; 24 T. L. K- 514 ; 6 B. G. K. 79B 

195. Vaildlty of sctaeme.J— A direction in a 
deed of foundation that ceita-in persons may bts 
or ctmiinue at th<s school thereby founded after 
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Sed. 8. — Poufera under the Endowed Schools Acts : 

Sub-aed, 2, A., B., C. D. ; atib-aed. 3 .] 

the age of manhood, does not make the endowment 
or any part of it less an “ educational endowment ’* 
within Endowed Schools Act, 1800 (c. 50), ss. 5, 24, 
than it would have been if no such privilege Imd 
been granted to those pc^rsons ; the whole endow- 
ment being applicable “ for the purposes of the 
education at school of boys or mrls,’* & no pait 
of it being applicable or applied to any “ other 
charitable use.” Sect. 10 of the Act prevents the 
comrs. fiom making paiticulor religious opinions 
more or less necessary than they wei*e before to 
qualify generally for the f)flice of governor under 
the scheme. It does not prohibit them from 
making the office of the rector of a parish a qualifi- 
cation for a place on the governing body of a 
Church of England school. It is not ullra vires 
the Charity Comi*8. under 1869 Act, s. 2.S, to pro- 
vide in a scheme a species of visitatorial jurisdiction 
sufficient to indemnify the governors &> to bind the 
objects of the charity in reference to proceedings 
“ under the scluime.” Scheme remitted to the 
Charity Comrs. inasmuch as sufficient provision 
liad not boon made therein to satisfy o^cisting 
educational interests according to the requirements 
of 1869 Act, 8. ll.-~^7fc lIODOHON’s School (1878), 
8 App. Cos. 857 ; 47 L. J. P. C. 101 ; 38 I 4 . T. 
790, P. (J. 

Amuftat-ions : — Coilfd. Hr Kroo Orainiimr HchooJ & Honpltal 

«)f ArchbUahop Holgato at l]oTnH'''(>rtli ft. Oruiiuiiar Merhou] 

ut HuniHloy (1887). 12 Ajni. (;uh. -U. Refd. He Herkhaiu- 

Hiod (Imuiimir Hchoul. (1908] 2 l h. 25. 

196. .J— P. V. WlJ>JoN, LI 888] W. N. 12, D. C. 

197. .] — The refusal by the governing 

body of a charity, naatinged under a scheme 
authorisfd by the Cliaiity Comrs. undt»r Endow'ed 
Si'hcxds Act, J8<i9 (c. 56), to accept the nomination 
of a ])ers(»n to be a member of the council of that 
govr^ming lw>dy such nomination being requiml 
by the scheme, is not a ” question <Utectiug the 
iH^gulai'ity or the validity of any prc»ceediugs under 
the scheme ” to b(^ deteimined by the Chaiity 
(Jomrs. An application for a mandumiia to the 
Charity Comrs. to hear detennine such a 
matter is not a Just. & convenient course ; the 
pioper l•eme<^y is by an application w'iih the 
siinction t>f the A.-(J. to a judge at cluunbei's under 
(-haritable IVusts Act, 1853 (e. 137), s. 28. — ii, i\ 
Knolanh & Walks Chauity Comus., [1897] 1 
Q. P. 407 ; 66 1.. .1. Q. P. 321 ; 76 1.. T. 199 ; 4.5 
W. P. 336; 13 T. L. U. 150; 11 Sol. Jo. 212, 
D. i\ 

B. Pc.v/cd Inirrests. 

198. Who have vested Interests - Not Inhabi- 
tants 6t ratepayers frenerally.J— .\ pidition having 
been presented against a scheme of the Charity 
Comrs. relating to certain endowed schools by 
some inhabitants & ratepayers, on the ground that 
they ^ the class represented by them had a right 
by the founder’s deed to have their children taught 
free of expense* in the school, &■ that this right 
would be taken away or subjected to change by 
the scheme : — Held : the appeal could not bt* 
emtertained. No individual |H*titioiier complained 
that he had a child at the school whose status 
would be interfen^d with ; &■ the j^neral interests 
of the class under the founder’s will did not cx>me 
within the category of *• vested inten*sts ” saved, 
or required to be saved, by Endowed Schools Act. 
1869 (c. 50). — Re Shaftok’s Charity (1878), 3 
App. Cas. 872 ; 47 L. J. P. C. 98 ; 38 L. T. 7\)3 ; 
42 J. P. 028, P. O. 

AHf»olaNoii« .* — raid, ttf Colchester Graininar School, (18981 

A. C. 477. Rild. He Sutton C\>hlll«ld Oraninmr Schoi»l 

(18S1). 45 L. T. OHl. 


199 . Not donation governors — Having 

rights of patronage.] — Re Christ’s Hospital, No. 
204, post, 

200. Compensation to master — On dismissal — 
Provision for in scheme.] — ^Applt., as Master of 
Alleyn’s College of God’s Gift, at Dulwich, held an 
office created & defined, both as to its value & 
duties, by 20 & 21 Viet., c. 84. The Act provided 
for his dismissal from office by a certain majority 
at a meeting, constituted &; convened in a pai*- 
ticular manner, of the governors of the college. 
No such meeting ever had at the date of appeal 
been convened, & no such majority had at that 
date ever had existence. In a petition presented 
under Endowed Schools Act, 1809 (c. 56), s. 39 : — 
Held: (1) applt. had a vested interest in his 
office & the emoluments thereof within sect. 13 
of the latter Act, which interest must, under the 
sect, in any scheme by the Charity Comrs. 
ndating to the college, be saved or duly compen- 
sated for ; (2) as it appeared tliat such interest 
had neither been saved nor duly compensated for, 
the scheme would be remitted to the Comrs., with 
costs to be paid out of the funds of the endowment. 
— lie Allkyn’h Cou-eok, Dulwich (1876), 1 
App. (’as. 68 ; Hvb nom, C’aiiver v, Alleyn’s 
College, Dulwk'ii ((.Jovkrnors), 45 L. J. P. i \ 
28, P. (\ 

201. Compensation to scholar — Change of 
application of endowments .] — Re Free Grammar 
♦School A Hospital ok Archbishop IIolgatb at 
1!kmsw«)hth, Ac (Jrammar School at Barnsley, 
No, 191. ante, 

C, Relifjloua T nst ruction, 

202. Charity without denominational character 
— Application of Endowed Schools Acts, 1869 
(c. 56) & 1873 (c. 87 ).] — Re St. Leonard, ♦Shore- 
DiTC’ii, J*AUoriUAL ScHOOiJs, No. 189, ante. 

208. Conscience clauses — Necessity lor — En- 
dowed Schools Act, 1869 (c. 56), ss. 15, 16.] — 
fte h^iEE Grammar Sciiooi. &; Hospital of Arch- 
bishop Hotxjate at Hemswortii, & Grammar 
School at 13arnsij*:y, No. 191, ante, 

204. Exemption from attending religious wor- 
ship or Instruction — Delegation of authority to 
individual masters - Endowed Schools Act, 1869 
(c. 56), ss. 15, 16.J — ( 1 ) The original siUi of ('hrist's 
Hospital iV:- iho gifts made to it having lH*en con- 
tinuously applied to education by a governing 
body Kepapat4;ly established for that purpose*, 
such endowTiients are educational wdihin Endowed 
StihooLs Act, 1869 (c. 56), s. 5, endowmieiits 
nv>I>Ued to the maint(*nariee of scholars are educa- 
tional under sect. 29 of that Act. 

(2) Endo\\^uenls given subst^queiiily to Aug. 2, 

1819, A: legitimately spent in improving or main- 
taining the hospital property, need not be traced 
& excluded from the Comrs.’ scheme as requiring 
the consent of the gi>veming bt>dy tbew»to under 
seel. 14 (1). . 

(3) The scheme n*quii'ing ixjrsoiis in charge* of 
; a boarding house to allow' their boarders exemp- 
tions from prayers A: religious worship was in that 
res}>ect unauthorised by the Act. 

(4) Donation governors having rights of patron- 
age are entitled to be heard on the question, 
wdiether the scheme is or is not in comormity 
with sect. 39 (3), os being persons directly alTecied 
thereby. 

(5) Rights of patronage, however, arc not 
vested interests under sifct. 13, or educational 
int<*n*sts under sect. 11. — Re OiiRisr’s Hobpital 
( 1889), 15 App. Cas. 172 ; .59 J. P. (’. 52 ; 38 
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W. B. 768 ; sub nom. Christ’s Hospital (Gov- i 
ERNORS) V. Charity Comrs., 62 L. T. 10, P. C. ! 
AwiuMtions : — A» to (3) Held. A.-Q. v. Christ's Hospital, 

[1890] 1 Ch. 879. Oenerdtlv, Mentd. HadfleUl r. Liverpool 

%rpii. (1899), 80 L. T. 566. 

205. Whether speciflc religious instruotion must j 

be provided for — Not directed in modern endow- 
ment.] — In an appeal under Endowed Schools Act, j 
1869 (c. 56), s. 39, against a scheme framed by the j 
Charity Comrs. under the Welsh Intermediate i 
Education Act, 1889 (c. 40) //rW ; (1) the 

policy of the scheme could not be considered. It ; 
could only bo modified so far as it* was not within | 
the legal powers of its framers. 

(2) Where there was no dirciction to that elTect. i 
in the original instrument of foundation, nor any 
regulations prescribed by the founder or under 
his authority in his lifetime^ or within fifty years 
after his death, the scheme need not provide for 
instruction in religion according to the Estab- 
lished Church. Such regulation could not be 
presumed from any practice to that ofTect which 
may have obtained for many years. 

(3) Welsh Intermediate Education Act (c. 40), 
s. 13, 1889, does not apply to rights of patronage 
which arcj not, at the date of the Act, exercised 
by a member of tli(‘ governing body or jHJssesscd 
in consi^quenee of Ills gift or donation. 

(4) A modern endowment under the Welsh 
Act is one whicli had bt*en given since the Act of 
1869. Kucli endowment appliful in fitting up a 
crypt, being part of tlie old endowment, as a 
chapel, is m mixed thoi*cwilh that it cannot be 
ctmveniently separated thia'ofixjm, A. must bc! 
deemed to be ]mrt* thci'eof . — lie Swanska Fiikk 
Grammar School, 1 1894J A. (’. 2r»2 ; 63 L. ,1. P. C. 
101 ; ftub vom. Swansea Guam mar School 
(Governors) v. Charity (Vimus., 70 L. T. 738 ; 

0 n. 470, P. C. 

206. Modification of scheme— To secure grants 
in ald.J — Where the iirimary object for whicli a 
m^condary school was originally founded cannot 
be given elT(*ct to iindf^r its existing constitution 
without the aid of grants from the Board of 
Education, Uio ct. will modify tll(^ scheme of tlie ! 
Charity Coinrs. under which the school is being ' 
administered, so far as necessary to comply witli ; 
the I’eguiations of the .Board of Education A enable 
the school to s<‘cure the grants.— ffe (Queen’s 
School, (’hester, |1910J 1 (h. 796 ; 79 L. J. (h. 
270 ; 102 L. T. 48.“) ; 26 T. L. B. 297 ; of Sol. .fo. 
309, 

D, A pjwaht* 

See Endowed Schools Acts, ]8()9-1889; Board 
of Education Act, 1899 (c. 33). 

207. Right of appeal— Where aggregate Income 
of charities exceeds £100 — Individual Income less 
than £100.] — lie Cuaritabijs Gii'ts fob I’rlson- 
Eus, Ex p, Christ’s Hospital (Governors), No. 
225, post, 

208. Alteration of application of endow- 

ments — By Charity Commissioners.] — lie Sr. 
Leonard, Shoreditch, Parochial SciifKji>j, i 
No. 189, ante, \ 

209. Who may appeal — Only persons directly | 

affected.] — Re Shaftoe’h Charity, No. 198, 
ante. I 

210. .] — In appeal from a scheme re- 

lating to a grammar school ; — Held : petitioners, ; 
who were ratepayers of the borough where the 
school was situate A parents of scholars attending I 
the school, were not in either caj>acity persons | 
directly affected by the scheme within Endowed 
Hchools Act, 1869 (c. 50), s. 39, A, ihereforts had 
no locus slandi for i^peal . — Re Cou'HBHTEU 


Grammar School, [1898] A. 0. 477 ; 67 L. J. P. C. 
86 ; 78 L. T. 509 ; 14 T. L. B. 409, P. O. 

211. Not Inhabitants of locality as such.] — 

He Sutton Coldfield Grammar School, No. 
192, ante. 

212. Donation governors — Having right 

of patronage.] — Re Christ’s Hospital, No. 204, 
ayde. 

213. Grounds of appeal — Limited by Endowed 
Schools Act, 1869 (o. 56), s. 39.J — Re Swansea 
Free Grammar Sciiool, No. 205, ante. 


Sub-sect. 3. — Endowments within and without 
fifty Years Limit. 

214. Endowments within fifty years limit — 
Expended on older property — Consent of governors 
to scheme.] —Re Christ’s Hospital, No. 204, 
ante. 

215. Scheme to Include excepted endow- 

ments — Jurisdiction of oourt.| -In 1890 a Hchoiuo 
was approved of under Endowed Scliools Act, 
1869 (c. 56), dealing with certain of the endow- 
ments of (-hriat’s lloapitiil. Among the endow- 
ments i‘xcluded from the s(6ieme of 1890 W(n*e 
educational A iion-educational t^ndowments which 
were of leas than fifty yoaiti* standing on Aug. 2, 
1869, the time limitiKl for tlie commonci^ment of 
the above Act. By the scheme of 1890 it* was 
l>rovided tliat the endowments dealt with by it 
should be adminiaU^red by the governing bodies 
theiHiby constitutiid, namely, the goveriioi's A tiie 
council of almoners, in accordance with the scheme 
under the name of Christ’s Hospital, the I'caiilt 
being that* with regar<l bi tJie endowments com- 
priaed in the sclieme tli<i <‘harity was r(;constitut<‘<i, 

I but with I’egard to the excepted c^ndowments t he 
I old governing body A its fiowera A duties us cun- 
stitu^d A existing at tlu^ date of the acdieme wiu'e 
left, int^ict, A were wliolly ex(.‘mpBul from the 
operation of the scheme, 'I'iie sedH^ue iinchT con- 
sideration proposed tliat all the excepted educa- 
tional endowments should be made over to the 
governing iMuly cuinstituted by the scluune of 
1890, in augmentation of t he endowments already 
comprised th<‘r<dn, A slKiuld he dealt with A 
odministenMl acconlirig to that scheme. The 
scheme? was eipposed by the* <*xist.ing ge)V4>tTiiiig 
body eif the (?xe!ept4?d e*ndt>wiiients : Jleld : it 
was beyond the jurisdiction eef the? c;t. U) sanction 
the sche*ine* in the fae*e of tin* ofipeisition eif the? 
existing governing besly, tlnii* title being fourjde?el 
e>n Boyal CliarUT A e*HlabIiHlied by Aet e>f J*ar- 
liameiiit, A no bre*a<jh e>f trust be*ing charg4?d. 

Endowe>d Kedioeils Act, 1869 (c. 56), s. J4, has 
U'ft the jurisdictiem of the ct. unteiiiched in re*giirel 
to endowments within the llfty ye*ai*M’ limit ; it 
has neither diminished nor ifien*aH<*d the juris- 
diction. The see;f. can at. niewt assist the ct. in 
the exorcist? of its discretiem. A.-G. v, (’iiriht’k 
Hospital (GovEUNems), |1896J 1 CJi. 879; 6.5 

L. J. Ch. 646 ; 74 L. T. 96 ; 60 J. P. 246 ; U 
W. U. 379 ; J2 T. L. U. 242 ; 40 Sol. .fo. 3.53. 

216. Charitable endowments outside fifty years 
limit— Effect of appropriation for educational pur- 
poses— By Court of Chancery.] — (1) Endowments 
originally given for charitahJe uses but made 
applicable tt> the purposes of education by a 
scheme A an order of the Ct. of ( ’h. are educational 
endowments within Endowed Hchtiols Act, 1869 
(c. 56), 8. 5. Where such endowments were 
actually given more tlian fifty years before the 

I passing of the Act i— Held: such subsequent 
I appropriation of them as afoif?said could not be 
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Sect, 8. — Powers under Ihe Enidowed Schools Acts: 

Sub-sec t s. 3, 4 d: 5 . Sects. 0 d? 10.] 

deemed to be an original gift thereof within 
Becte. 14 (1) or 19 (2) so as to require the assent of 
their governing body to any scheme or provision 
made by the Charity Comrs. relating thereto. 

(2) Wliere the scheme of the Charity Comrs. 
increased the amount of tuition fees iireviously 
payable by a certain c:lass of boys & added the 
condition that the trustees should be satisfietl 
tliat aid was needed by their liarentH •.— Held : 
such provision did not fail in <lue regard l-o their 
educational intew^sts within Endowed Schools 
Acts, 1809 (c. 60), H. 11, & 187:1 (c. 87), s. r>.- 
ItosK V. Charity Comrh. (1882), 7 App. Cas. 408 ; 
suh nom. Kosh v. (’jiarity (U)MRh., Jie St. 
Dunstan-in-the-Kast, fil h. J. P. C. 100; 47 
J.. T, 172, 1\ C. 

ytnMttafwHH to (1) Reid. Ite Betfoii’H Charity. [1908] 

] C;h. 205. Ah to (2) Apld. lie BrrklianiHled (irainiiuir 

SclifMd. I1908J 2 Ch. 25. 

217. By governing body.] — AV 

(hiiiiRT’H lioHpjTAT., No. 201, ante. 

218. Effect of scheme under Endowed Schools | 
Act, 1869 (c. 56) — Abrogation of pre-existing 
statutes - Unless expressly preserved.] — A sclieme 
for the government of an (‘iidowed school framed 
by Iht^ (^omrs. under tlic! above Act abn»gaU‘8 all 
pre-existing statiit^^s except so far as t hey may be 
expn‘Hsly preserv<*d by such stdieme. ('iiektek 
(Dean A; Cjiaiteh) r. Chester (He.) (1002), 87 
Ji. T. 018; 10 T. L. K. l.d, II. L. ; mw/. S. i\ 
sub uant. V. (’mcHTKii (He.) (1001). 17 T. L. H. 

<\ a. 


Sijii-sect. 4.— AiTORTIUNMEN'T of mixioh 
Charitiics. 

219. Less than half endowment for educational 
purposes Consent of governing body— Jurisdiction 
of court.] - An ancient charitable corpn. was 
XH'gulateti by a scheme contained in an Act- «>f 
l*arliainent, which piDvided that the dii\rlu»ns of 
the ct. miglit, w'henever lUM^ded, be obtained by 
application in a certain infonnation. UndiT the 
Act the clnirity w*is piu'tly educational A partly 
non-talucational, but> h^ss than ont* lialf was appli- 
<’abh» to edu<*ation. The corpn. ivfus4ai U» assent 
to a scheirn* being framed uiuKt Endowed JSclmol 
Acts appointing n<*w trust e<*s tS:- alt^^ring the mo<l<* 
of defiling with the (^states, A it subs«*quently pre- 
si*nted a |H*tition to the ct. fisking that alterations 
might b<‘ iiuule in the existing sclunne : - Hvld : 
(1) the jurisdiction of the ct. was not exciudtal 
by Endowed Sidunds Acts ; (2) tlu^ corpn. was the 
govc^ming body ; (8) theiv was iu» iHiwer to frame 
a scheme uiulef Endowed ScIuhiIs Act, 1800 (c. oO), 
H. 24 (8), ap]M)iiitmg new trustei\s of the non- 
educatioual ]»art of the endowment when* the 
governing hotly ivfused to asst*nt ; (4) Endowed 
SohiK)Is Act, 1874 (c. 87), s. tl, consequently did 
not apply ; (5) the ct. would not n»fuse to exen*ise 
its jurisdiction, Ix'caust* if the corpn. had a».st*nted, 
a scheme might have bt*eii made und(*r Endowed 
SchcKds Acts.— A.-(i. r. JMoisks (1870), Tudor’s 
Charitable IVusts, 4th ed., p. 1080. 

.* — .^11 to (l) Owisd. A,*0. r. Christ Chiin4i, Ox- 

furtl, 11894] 3 Ch. 524. 

220. Mixed old & modem endowments — 
Separation Impossible.]— ifr Swansea Fkke.Uham- 
MAR Si'HooL, No. 205, cinfr. 

221. Scheme of Charity Commissioners not final 
— Powers of Board of Education.]- Ite liKrroN’s 
Charity, No. 198, ante. 


Sub-sect. 5. — Tenure op Office op Masters. 

222. Dismissal of assistant master — Notice 
of dismissal — Power to dismiss.] — scheme made 
under Endowed Schools Act, 1869 (c. 56), with 
regard to an endowed school, provided that the 
foundation should be administei*ed by a body of 
governors, who should appoint the headmaster 
of ihe school, & tliat the headmaster should have 
the sole power of aiipointing, & might “ at pleasure ” 
dismiss, all assistant masters in the school. In an 
action for wrongful dismissal by a jdtf. who had 
been an assistant master in the scliool against the 
governoi*s in respect of his dismissal by the head- 
master without notice, ilie jury found that a custom 
existed entitling assistant mfisters in endow^ed 
schools to a teim’s noticci of dismissal ; — llrUl : 
such a custom as above-mentioned was excluded 

I by the teims of ihe scheme, &, tluTefore, pltf. was 
I not entitled to noticci of dismissal, & in any cas<* 
ihe af;tion was not maintainable against tlu 
governors.— Wkkjht v. Zktt.and (Marih’I'^) 
11908] 1 K. D. 68 ; 77 J.. .1. K. D. 152 ; 97 J.. T 
I 867 ; 21 T. li. U. 48, C. A. 

AnnotutUms : — Consd. Wood r. Prcstwich (1911), 104 L. T 

388. Refd. Muiitiell r. Urimii (1907). 24 T. L. it. 07. 

Sec Kndow'ed Schools (Masters) Act, 1008 (c. 80), 

' s. 1 (8). 

223. Compensation to master — On dismissal.] 

— lie Auleyn’h Coi.LKfiE, Duiavich, No. 200, 
ante. 

224. - School premises sold by governors.! 

—The govei'iiors of t-he grammar school of (1. wcri* 
incorporat(*d hy Hoviil (’harier, A W'ore seisi^d in 
fi'c of the school, of the school-house, A: premises ; 
they w'ere t(» fintl a hous(^ in w'hich the school 
should he fitly kept ; they had also power to elect 
tV: icm«)ve ihe iriastci* as ofti*ii as, tu;cording to their 
iliscrction, th<*y miglit se«* necc*ssfiry A: convenient. 
W. W'as ajipointed mast(*r in 1818, A: put into 
possession of the school-house, w'ith a garden A: 
play-gi-oiind attached to it. The appointment of 
W. w'lis subject to tlie tc‘rms that lie should keep 
tli(! school -housi* in repair ; tiuit he should take 
certain articles at a vaJiiation, A: wdien lie should 
quit the mastership, leave them to be taken by 
the siicceeiiing master at a valuation ; that he 
should give three cahmdar montlis’ notice, ending 
on June 21, or Dec*. 21, if he wished to relinquisli 
his appoint m<‘ni ; A: that, upon the same notice, 
two-thirds of the go\‘criioi*s, w’itli the sanction of 
tilt* bishop, should havt* tiie powder of removing 
him. In 1818 a railway co. bcuight <if the governors 
pari of th<* premises of w hich W. w as in possession 
as master of tlu? school, for a sum which w'as to 
imdiidt* compensation for all damage A: incum- 
brance sustained by tin* govcnioi’s or W. by reason 
of the CO. taking the land. Tlie intenist of W. 
in tlie i-esidue of the premim*s w'as injuriously 
affi*cted, A: he procoetled, under land C'lauses Act, 
1815 (c. 18), s. 68, to deteimine the amount of his 
compensation. Upon vniudamus to the co. to 
take up the award of the arbitrator ; — Held : W. 
liad no greater intert'si in the hous6 than as tenant 
for a year, or from year to ve^u*, As, therefore, was 
not entitled to have his claim settled by arbn. 
under si'ct. 68 of tlie above Act, but could obtain 
com|H*iisatiou only by the determination of two 
justices, under sect. 121. — U. v. Manchester, etc. 
Ky. Uo. (1851), 4 E. A: B 88; 23 I.. T. O. 8. 287; 
1 Jur. N. S. 410 ; 2 W. K. 501; 18 J. P. Jo. 
487 ; 110 E. 11. 85. 

Oonid. Ht AUcya't* C'ollcge. Dulwich (1875). 

1 Ai»p, C'as. 68. Raid. U. r. Met. Uy. 0862), 8 Jur. N. S, 

617 ; Knapp r. E. C. & D. Ry. (IS63), 2 H. 4t V. 212. 

Mantd. ('aineron r. Charing t'rotiH Jiy. (1364), 12 \V. ii. 

863 . 
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Sect. 0.— CONVERSION OF NCm.EDUCATIONAL 
CHARITIES TO EDUCATION. 

225. Powers of Charity Commissioners — Pen- 
denoy of scheme — Jurisdiction of Court of 
Chancery.] — If tlio Endowed SchoolR Comra. have 
not made a declaration under Endowed Schools 
Act, 1869 (c. 56), s. .SO, that it is desirable to apply, 
for the advancement of education, the income of a 
charitable endowment not previously applicable 
t<i education, the mere pendency of a scheme befort> 
the (Jomrs. is no reason why the (U. of Ch. should 
not exei'cise its jurisdiction to settles a scheme for 
the manatcement of the charity ; but the (governing 
body of tlie charity oui^ht to have an opportunity 
of piojMising their own scheme in chainbers, in 
oplK)8ition to the scheme of the A.-(5. The ri^ht 
of appeal from an order of the Vice-( Chancellor, 
under (Charitable Trusts Act, 185:1 (c. 137), s. 28 
extends to cases where the a^^^re^ate income of 
several charities dealt with by the order exctH*dH 
ill 90, althou(i:h the income of etich charity separatt^ly 
is less than (hat amount . — He (Chakitahle Oii-"Ts 
FOR Prisoners, Ex p. (’jirist’s Hospital 
((Sovernors)(1H72), 8 (Ch. App. 199; 42 L.J. (Ch. 
:19I ; 28 h. T. 81 ; 21 W. II. 213, L. i\ A, L. .J.I. 


Sect. 10.— GRAMMAR SCHOOLS. 

See CSrammar Schools Act, 1840 (c. 77). 

226. Misapplication of revenue- Jurisdiction of 
court.] —The ct. will not interfere whert* particular 
powers are giv^m by chai*ter as to a scdiool though 
not appointing Kem^ral visitors but will as to 
management of the revenue make tluj master 
on collusion with th(‘ usher account for fifteen 
vears sahu'y.- A.-(«. r. Heoford (Coupn. (1751), 
ii Ves. Sen. 505 ; 28 E. K. :J23, L. (C. 

.in/iulah'on Bald. Jif liedfonl Cliiirity (lS3:i), o Siiii. /iTS. 

227. Breach of duty in managing school — 
Not amounting to trust- Proper remedy through 
visitor.] — If, on tlni true construction of tlie 
statutes of a college, the college are trusUM^s for 
tlie maintenance of a free grammar hcJkkiI for the 
public, the ct. having authority t-o <?nforce tin* 
execution of the trust, any breach of tnist will lx* 
redi’essed by it in the exercise of its ordinary juris- 
diction ; but if the master A: iislier <if Uk?* school 
an* only olticei’s api>oinU‘(l to peHonn cei‘t*iin 
duties of the (‘ollege. A: the duty of appointing 
them is not othei*wise anu(*xed to the* men* pro- 
perty of the college than by the m*cessity of paying 
certain fixed stipends, A not in tiie nature of a 
tmst the *x«*cution of w'hieh is within tlie juns- 
dietion of the ct. to enforce, but the observance 
of which is to be enfonied by the visitor of the 
college, the breach of duty, whafevtT it iimy 
be, must be ivdrc*S8c*d by the authority of the 
visitor, Ac not in this ct.- A.-(i. r. Maohaijcn 
POLLEOK, OXFXiRD (1847), 19 Ileav. 492 ; 7 Jlare, 
564 : 16 1.. .1. Ch. 391 ; 19 L. T, O. S. 85 ; J I .Jiir. 
681 ; .59 E. K. 637. 

Atintitalion PoUd. Whiston r. iUs'Iic^UT (18l!l), 7 Hare, 

532. 

228. Altaralion of schema of education -Com- 
mercial subjects not allowed.]— The natun? of a 
charity can be changed by an application to objects 
diflet'cnt from thosc^ intended by the founder, 
only, where it is clear, that by a strict adherence to 
the plan his general object will be destroyixl ; not 
upon the notion of advantage; to the inijabitants 
of the place. Therefore, the foundation bedng a 
free grammar school at J/eeds, for teaching 
grammatically the horned languages : — //c/d ; 
permission for the application of {lart of the funds 

J. — VOL. XIX. 


to procure mastei's for Fi*onch, Gorman, & to 
other establislunents with a view to commerce 
would be refused. — A.-G. v. Whiteley (1805), 
11 Ves. 241 ; 32 E. U. 1080, L. C. 

AnmytaUom : — Apld. He HiffhgaU^ Sclifiol (1838), 2 Jur. 774. 

Reid. A. U. i\ Hartley (1820), 2 Joe. & W. 353 : A.-G. 

r. Christ Church (1822), Joe. 474. Mentd. Lang v. 

Piirves (1802). 15 Moo. P. (\ C. .380 ; lie Weir Hospital, 

nuiOl 2 Ch. 124. 

229. Confined to classical education.] — 

1 Where a school upon the tru«; const-ruction of the 
I instruments establishing it., ought to be a grammar 
Hidiool for instruction in t-he classics, the trustees 
will not he permitt^Hl to convert it int<» a school 
for temrhing meivly English, writing. At arithmetic, 
though it had ceased, fixun befoiv the time of 
living memory, to be a place for classical (xlucation, 
j He though it appeaix*d fiH)m old regulations, that 
I elementary instruction in English luul always been 
one of the objects of tin* institution. — A.-G. r. 
Mansfield (li:.\RL) (1827), 2 Russ. .501 ; :i8 E. It. 
423, J.. O. 

- 'Mentd. I’lcpharic r. Ediiihurgli ( 1850 ), 

L^^IL I Sc. &. DIv. 117 ; He Weir lloHpHal. |1010J 2 Ch. 

230. - Mathematics not allowed. | A ixd ition 
Ui engraft the U*aching mathemai ies, etc., upon tlx; 
courst* of study in a grammar si'hcxil M(‘t asid«; 
because inconsistent with the tiecixx*. -He lllGll- 
(*ate School (I8:i8), 2 .liir. 774. 

231. Funds Insufllclent. | Wheix; the 

funds of a grammar scluxil are not greatiT than 
im* Inquired to cairy out tlie obj(*cts of the founder, 
the ct. will be unwilling t.o (*xt(*nd tlx; system of 
education, more pariJcularly wIxTe the'scholarN 
•would probably lose the berxiflt of exhlbit.ionM at 
the uni vei*8i ties. A: wliere instrixrfion in otlx*r 
branches of education is giv(*n for tlx; {layment of 
a small annual sum. -7/^! Maklmoroiioii Sc'Iiool 
(1843), J3 J.. .1. Ch. 2 ; 2 L. T. <). S. 93 ; 7 .1. I*. 
223 ; 7 .lur. 1947, L. C. 

232. - - ,] An extf*txled scheme of 

; gratuit^iiiH (;duca(ion, which had he(*n S4*ttled by 

the ct. in 1819, for tlx* regulation of a frei* grammar 
school, having hecomt; iinpriurticable thfxxjgh tlx; 
diminution of the charity fund, a new s(‘heme, on 
the a|)pljcai/ioii of the trustees, had been drawn 
up, A sanctioned. On appeal : - //c/r/ ; (I) it 

would he eonfirined so far as it provid(;d for the 
irx;fx;as(; of funds hy the «uimisHi<in of adiliiional 
scholars on the ])aytri(*nt of <‘apiiation f(*es, Hl for 
the expenditure of such furxls for the b(*ne/lt of 
all clasHt;H of scholars, hut would lx; varJe<l, so far 
ax it uuide a (competitive (*xairunatiori tlx; instru- 
I in(;ni of sehteUon of tlx* fr(‘(; seholai's, A- (;HtabJished 
distinct i<jns, other than tlx* payment of (‘apitation 
fees, b(*tween the free A: t.Jx; f>aying scholars ; 

; (2) the hch<‘me would b(* r(*m(jd(‘lh;d as U} tlx; order 
, of ;ntroduciion of the rx*w purposijH in case the 
j incorni; should not lx; Hiilllcieiit for all, A&, also, 

! with a view to incr«*ase the proportion of maHters 
to Kclxilars. 

(3) Pr<i visions tending t^ tlx; intrixluciion into 
a free scdaxil of boys of dilTei-ent dirgnxfs of social 
standing, are neither in thetns«;lves adv(;rM(; to the 
original constitution of tlx; school im a ftias school, 
nor n<x*es8arily detrimental to the interests of the 
pfxirep class. 

(4) l^wivisions for the Hel«*ciion of wdiolars of a 
I free school by means of a comfx'tit.ive examination 
; aix; in favour of clever Ixiys A the children of the 
‘ w<;a]thier cl/wfum, Ac are not- in ofxordance with the 
j presumable intc*ntion of tlx; founder in favour «>f 
j education generally. 

(5) Whi*rf; a scheme for tlx; management of a 
charity has haeomt: impracticable in any of its 

I details, it is the positive duty of the tnurfiees to 

o rk 
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Sect, 10, — Gram ma r schools. ] 

apply to the ct. for new directions. — Manchester 
School Case (1867), 2 Ch. App. 497; avb nom, 
Ite Manchester Free Grammar School, 80 
L. .T. Oh. 544; 16 L. T. 505; 15 W. II. 80.5, 
L. JJ. 

288. Modern subjects added .] — lie Kirkhy 

Havenbworth Grammar School (1843), 1 L. T. 
O. S. 226. 

284. .] — PettT Blundell, the founder 

of Tiverton Grottunar Sclux)!, by liis will, made in 
th<i year 1590, (;ave the following directions touch- 
ing ilie Boid school : — “ My will A meaning is, 
that in tlie said school shall not be taught above 
the number of 1 50 scliolars at any one time, & those 
from time to time of cliildren bom, or for the most j 
part before their age of six years brought up, in the ! 
town of Tiverton aforesaid ; & if the same number l 
be not Alh^d up, my will is, that the want shall be ; 
supj^died with the children of foreigners, &; those | 
foreigners only to be received & admitted with the j 
assent & allowance of such ten householdei's of ; 
Tiverton aforesaid as for the time being sliall be | 
most in the subsidy-books of our Hovereign Uwly i 
the Queen’s Majesty, He of her successom ; A my ; 
moaning A desirt^ is, that they from time to time ; 
will make choice of the children of such foreigners i 
as are of honest reputation & fear God, without ; 
nsgarding the rich above or moi*e than the poor.” 
No bf>y to be above tlie iige of eighteen or under the 
iige of six years, iVc none under a grammar scholar ; 

t he masU?r to ii»cei vc U50 a y* ar, the usher 20 marks, 

” ^ my hope Ik. desire iV will is, that they hold 
themsidveH satisfied A conU»iit with that it»com- 
pc^nse for their ti*ouble, without sef^king or exact ing 
more either of parent or children, which procui*eth 
favour to giveix. At the contrary t-o such as do not 
or cannot' give, for my nu^aning is, that it shall b(% 
fi)r evi*r a five school. A: not a scliool of exaction.” 
Hix scholai’ships in divinity to hn founded at the ! 
IJniversitii's, to be given to th<* most toward in 
learning of tlie said scholars. It beoanu^ a practice i 
at a very early date of the said school to allow the 
lieadmastc^r undcimastor to t^vke boarders, ; 
A: t>o allow such boarders t<o pai*ti(Mpat<' in the ■ 
c'xhibitions Ik sc’hohwships. At such i)ractice hiwl 
cont>inu«*d down the i>rt?sent time. Upon ' 
infoimation J/rW ; (1) tiiere being a surplus , 

income, the system f>f taking boarders shouhl bo ; 
abolished. At the imisters should not take any 
payment fi-om any of th<^ boys c'ducated at the 
scdiool ; (2) fon^iguers, in contradistinction to the 
first objects of t.he founder, meant any children not 
iKirn, nor for the most partr befort* their age of 
six years brought up, in the parish of Tivoiton, 
the term ” foreigners,” in n'feivnco to another 
subject-matter in the will, being confined tio i 
mean, of &> in other places adjoining the parish of 
Tiverton ; (3) the ct. woidd ivfuse to remove 

feofTec^s of the charity on the gmund of their 
residing at a distivncc ; ( I ) reference to inquire as 
to incix!»aHing the salarit«s of the masters, etc., A 
08 to Btdtling a qualificat ion in lieu of the subsidy- < 
books, no longer existing ; (5) the propriety 

... of extending the education of the scholars 
to matters of science Ik literature, including one or 
more of the modem languages, ought to bo referred 
to one of the masters of the ct. — A.-G. v, Devon 
(Earl) (1846), 15 8im. 103 ; 16 1.. J. Oh. 34 ; 10 
.Tur. 1067 ; 60 E. B. 591. 

AMotaiioHit: — .4# f« (1) Distd. A.-O. t*, Woroi>t»ter. Bp. 

(IS.H), 9 Hare, 328. BM. A.*G. v. Stamford. (184 9). 

10 Slin. 453. 

285. Boarders not permitted — To prejudice of 
free scholars.]— (1 ) The masti^r of a free school being 
appointed by the persons acting as trustees. A: 


havi^ acted as such for many years, the validity 
of his appointment is not to be questioned, if 
he has dmy executed the duties of the office. 

(2) The master of a free grammar school per- 
j mitted to take boarders to be educated in the scliool , 
I hut not so as to prejudice the free scholars. 

' (3) Heveral donaUons paitly for the support of 

a school, & partly for the support of a grammar 
! school being devoted by the comrs. of charitable 
uses in 1623, to the maintenance of a grammar 
school. At that decree having since been followed, 
the whole revenues must be applied to the use of 
the grammar school, at least during the coii- 
; tinuanco of a master appointed under the prcsc^nt 
I system. — ^A.-O. v. Hartley U820), 2 Jac. & W. 
353 ; 37 E. R. 603, L. C. 

Annataiiona: — Aa to (2) Consd. A.-O. v, Worcetiter, Bp. 

(1851), 9 Hare, 328. Gmerally, Hentd. Re Stoiie’H 

UnlverBlty Gilt (1800), 2 Do G. F. & J. 529 ; Lang r. 

PurvoH (1802), 15 Moo. P. C. C. 389. 

236. .] — A.-G. V, Devon (Earl), 

No. 234, ante. 

237. .] — In applying to the ct. for 

dircictions as to the appropriation of charity funcls, 
Ac generally to approve of a new scheme, thv ct. 
will not sanction the headmaster of a public school 
taking boarders, since it gives them an advantage 
over the day scholara, unless an inquiry be directe<l 
whether there should be any restrictions upon the 
eligibility of the boarders taking scholarshms, etc. 
- -A.-G. V. (Corpus Ohuisti Uoij.kge, Oxi*\)KT> 
(1849), 11 I.. T. O. S. 198. 

238. .] — The exhibitions of a frtHj 

grammar school confined to the poor boys on the 
foundation, Ac the boardera allowed to be taken 
by the hea<lmast<}r excluded fi*om participating 
in t.hein. — S olicitor-General r. Baih Coupn., 
A.-G. r. Blair (1819), 18 U. ,1. Ch. 275; 13 

L. T. O. S. 61 ; 13 .lur. 866. 

239. .] — The statutes of Manchester 

Free Grammar School declared that the master 
Ac usher, for whom stipends were provided by the 
foundation deeds, should teach, freely Ac in- 
differently, every scholar coming to the school, 
without any money or otlier rewards taken therti- 
for ; that no scholar, of what t'ounty or sliirt' 
soever, should be ndustid ; that no scholar should 
bring meat or drink into, nor should any one lodgi* 
in, tlic school ; that vacancies in the imstecsldp 
should be supplied by honest gentlemen Ac honest 
persons within the palish of Manchester ; A that 
the trustees should have full power to augment, 
increase, expound Ac reform the provisions of the 
statut^^s only concerning the schoolmaster, usher 
A: scholai’s. The master Ac usher liad for several 
years taken lH>ardcr8, Aic the boarders had par- 
ticipated in all t he benefits of the charity ; Ac the 
trustees of the school had been generally noblemen 
^ gentlemen residing, not in the parish of Man- 
chester, but in lancashire Ac the adjoining counties : 
Held: (1) the master A^ usher ought not to be 
allowed to takt* any more boarders ; (2) the trustees 
thereafter to be appointed ought to be honest 
gentlemen Ac honest x>er8ons resiffing within the 
parish of Manchester, Ac persons occupied Ac 
carried on business in manufactories, etc., in the 
town or parish, Ac had dwelling-houses within 
six miles of the schoolhouso, were to be considered 
as being within the parish, for the purpose of being 

I eligible to be trustees. — A.-G. r. Stamford (Earl) 
(1849), 16 Sim. 453: 12 1^ T. O. 8. 395; 13 
i Jur. 438 ; 00 E. K. 950. 

I ..ImialoHoiM .- — Oonsd. Manchester School Osso (1867). 2 

Oh. A]g^.^407. ReM A.-G. r. Woroostcr, Bp. (1851), 9 

240. .] — There is no general rule 

against the admission of boarders in grammar 
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schools ; but the cumber of boarders admitted 
ought not to be such as in any manner to alTcct 
the admission of free boys, or the means of educa- 
ting them to the best advantage, according to the 
provisions of the scheme. — v. Wokcester 
(Bp.) (1851), 9 Hare, 328 ; 21 I.. J. Oh. 25 ; 18 
L. T. O. S. 86; 15 J. P. 831 ; 16 Jur. 3; 68 
E. B. 530. 

AnnoiaiioM : — Conid. Re nristol Free Groinniur School 

i l8G0), 28 Boav. IGl. Bald. AlauchOMtcr School CaHc 
18G7). 2 Ch. App. 487. Mentd. Re Sir John Port's 
fospital Sc Froo-^bool (lS52h IG J. 1*. lUG : Re Man- 
chmier New C'Ollcve (1853), IG Bcav. CIO ; Rv ChclniH- 
ford arammar School (1855), 3 Kq. Ucp. 517 ; A.-U. r. 
8t. John's Hospital, Bath (1805), 1 Ch. App. il2 ; A.*(l. r, 
Stewart (1872), L. B. 14 Kq. 17 : Re Brownie's Hospital 
r. Stamford (1889), CO L. T. 288 ; Re Betton's Charity, 
[1908] 1 Ch. 'iU5. 

241. .] — The ct., imder the circum- 

stances, refused to sanction the intioduction of a 
clause into a sclieme authorising the master of a 
'grammar school to take boainlei's. — v. 
OIOUCKSTEK CoiiPN. (1860), 28 Beav. *1.38; 51 
K. H. 434, 

242. .1 — (1) In considering the 

question as to the propriety of introduction of 
boarders into fre^o grammar schools, oacli case 
must l>e tried on its own merits. 

(2) The ct., in 1860, i-cfused to alter a Belu^me 
made in 1847, prohibiting the musters of the 
Bristol Fi*ee Grammar School taking boaitlers, the 
school being very prosperous, &; tJiore a]>pcqiring 
on necessity for admitting them. 

(3) In those grammar scliools which are, from 
their position neighbourhood, W(41 attended by 
friH* scholars, boarders should not lx* admitted, 
unless to siicli a limited e.xtent as not to intcq'fei'e 
with the general character of tho school ; Ac wlien 
a school has attained a gi-eat tunount of 8 u<!C(»ks 
under this system, it would b(^ foi*eign Uj the duty 
or province of tliis ct. to intc^rfei'e with or alt^^r tlie 
system. — 7fc Buistol Fhke (ihammaii Scbooi, 
(1860), 28 Beav. 161 ; 29 L. J. Fh, 514 ; 2 L. T. 
74 ; 6 .Jur. N. S. 285 ; 51 E. K. 327 ; stih nom. 
A.-G. V. Bkistol Cokpn. Giia.mmau S(;hool, 24 
J. P. 195. 

Jufiutation :■ — Mentd. MaiichoHk'r Sclioul CaNc (1805), 
L. K. 1 Kq. 55. 

243. Boarders permitted.'] — A school having 
been founded by letters patent in ilie town of 11., 
Ac afterwards incoriK)rat(^d by sUitute, for “ th«‘ 
teaching of children in gramimir ficely, without 
any exaction or niquest of immey, not (exceeding 
the number of 144 *’ : — Held: (1) instruction in 
Latin Ac Greek was made imperative by the terms 
of the foundation ; (2) the average number of 

scholars presenting themselves fn»m the U>wn of 
B. Sc its neighbourhood having never exceed(»d 
fifty, the ct. would refuse to adopt a pioposal for 
increasing the number of scholars by throwing the 
school open to the whole world, Ac establishing 
dames* houses in the town, Ac would sanction a 
scheme for cnlaiging the school by allowing the 
headmaster to take boarders ; (3) an offer of a 
grant of money to an endowed school, accompanied 
by conditions that exhibitions to the university 
of like amount t<» the interest of the grant should 
be maintained out of the school revenues, Sc the 
capital of the grant applied in restoration Ac en- 
largement of the maiders* hous(*s, would be 
accepted by the ct. 

(4) A scheme having b«^jen settled in 1857, 
providing that £5 a year should bo paid to the 
masters for each foundation boy out of the schord 
revenues, so far as they would ext<*nd, Ac when they 
failed, then by the parents of such foundation 
buy ; Sc that £9 a year should lx? paid by the 
parents' of each boy not on the foundation^ the 


ct.. varied tho scheme by directing that a fee 
of £3 3«. a year should bo paid for each foundation 
boy, to the number of fifty out of tho Mhool 
revenues, Ac that 144 foundation scholars should 
\» elected, with prefercnee to town boys, for 
whom capitation fees wore to be pidd out of the 
n*\'enues of (he school, so far os tho income would 
(*xtend, but tliat no town boy should pay more 
than £3 3s. 08 a capitation fec.—BEUKHAMPSTKAD 
School Case (1865), L. U. 1 Eq. 102. 

Mentd. ManchonkT School Coso (18G5). 

L. U. 1 Kq. 55 ; Re BorkhuiuHloil (Imminar School, 

1 1908] 1 f’h. 25. 

244. Enlarging number of scholars — Scheme 

rejected. I — Brukhampstead School Case, No. 
243, ante. ^ ^ ^ 

245. Paying scholars Introduced — Scheme 

allowed. I — MANCiufiSTEB School Case, No. 232, 
onh\ . ^ ^ 

246. Religious Instruction — Discretion of head- 
master.! ( 1 ) In settling a sclicme for a grammar 
school, wheiv. the lioiMlinastiT is to be a graduate 
of Oxford or Cambridge, Sc in holy orders, the ct. 
will give no specific directions os to itdigious 
instruction or discipline, but will leave the details 
of both to the discretion of tlie he<idmast(?r. 

(2) Uestrictions impoHe<l on the mastiT ot a 
fi'ce grammar scluxd lis to liolding ecclesiastical 
prefenmmt.— K ing’s Gbammau School, War- 
wick (1845), 1 Ph. 564 ; 14 L. (h. 338; 4 
L. T. O. S. 349 ; 9 .1. P. 178 ; 41 E. K. 717. 

AnfwUUiotut : — Mentd. A.-G. r. Wem'Hkr, Bp. -J 

Haro, 328 ; JCc (lioliimrurfl GrarimiiJ.p School (1855), .*) 
. Kq. Hep. 517. 

247. Exemption of dissenters —Powers of 

visitor.]' - Upon an information, Hied on behalf of 
div(»rH dissentiU's fi'oni the (3mrch of England, 
against (.he governors of a stdiool founded Sc 
endowed by Edward V^l., to obtain a deularation 
that the religious teaching [)rtsvent<jd tliem from 
obtaining the advantage's of the school. Sc that it 
was contrary t.o the iii(4!riti<»n of the founder Sc 
a brequdi of trust. Sc f hat it might be alten^d : — 
Held : 1 he quesiimi related ic» the internal managts- 
ment of Uu! sdiool, Sc it. must, be left for tho eon- 
sideration of the visiUir. A.-G. r. SiiEHROliNE 
GKAMMAH S<;|I00L ((h)VKKNOltH, ETC.) (1854), IS 
Heav. 2.56 ; 2 E(i. Ket>. 917; 24 L. .1. Cli. 74 ; 23 
L. T. O. S. 326 ; 18 .1. P. 312 ; 18 .lur. 6.36 ; 2 
W. It. .39tl ; 52 E. It. 161. 

PoUd. Re SOilh.nl CliaillJcH (IH5.H. 31 

L T O S. 20. Reid. Ite ChcliiihfonI Gruininur School 

(iH.'i.B, i K. J. Mentd. Jie < 

(ISHI), IK Ch. 1). 310; Re Wclr HoKpiUl, |1910| 2 ( h. 

121. 

248. .i A testator in 1611 founded 

a pn.’axdiei'ship, a .scIkkiJ A:. almshouHes, but neither 
by tiie will nor by the Itoyal (3iartar of foundation 
was any provision maile tis to the religious instruc- 
tion of the scholars ; the UitU^r «*mix>wc‘r«^d the 
governors k* mak^^ such niascjnahle statutc?s for tho 
“ good rule Sc g»»v<^nianc<‘. ” of the school as they 
should think T)rf>iK*r, Hf> as not to b<» n^pugnant 
to the laws of the rt*alrn. Htatutf^ wer*) accord- 
ingly made, requiring the scholars to attend 
church Sc njceive religious instruction : — Held: 

(1) this was not a (.'hurch of England wdifKil ; 

(2) the ct. would order, in a prf>poH<xi new wdieine, 
that children, whfise panuits ohjecl4*d, should 
netthc^r lx? cornp<*lled io^ attend church, or l.o 
receive itdigious instruction.- — A.-G. r. Habeb- 
BASHKiis* (Vi, (18.54), 19 Jhiav. 385 ; 24 L. J. Ch, 
329 ; 23 L. T. O. 8. .328 ; 52 E. U. 399. 

249. — -J Basi.vghtokk Hciiool ( ask 

(unr<*|x>rted), c*iU*a 25 Ij. T. O. H. 3ii. 

AnmdtdUm : --OonaS, Re Clicliiuiforil Grammar School 

(1855), 3 Eq. Hep. 517. 

Q q 2 
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Sect. 10 . — Orammar schoolfi. Pari XVI. Secta.l^ 

2,3 4M.J 

260. .1 — (1) Tlio free grammar scliool 

of C. wa« founded by Boya! Cliaii^r of Edward VI., 
for the education & instruction rtf l>oyH Hz yrmths 
in grammar, A; endowed willi the laniis of certain 
ciiswdved cliantrh'H. Jty the eluiHer, the goveiii- 
ment of the iioHseKsioriK A rewiiues of tlu* H(‘h<M)l 
were vcsti^d in four governors, wlio w(‘re ineoi- 
Xx>raied, with pei'peiuaJ Kiiccession, A liad i>owe.r, 
with the advice of the bishop of tiie diocese, to 
make statutes A ordinanciis for the regulation of 
the school ; A, on the death of a governor, the 
election of his successor was ves1^*d in the survivors, 
with certain restrictions as t(j his giialiiicaiionH. 
In a scheme for the bettc^r I’egulation of t lie school : 
— I fold : tlie ct. would refuse to sanction the 
appointment of a board of tnist^'es to iud- as a check 
upon the governors, considering that tliey )»ad a 
sunicient check aln^ady in the l)iHliop A the ix>rd 
(’hancellor as visitor of the* school. 

(2) Ih^ligious instruction is a necessary part of 
education in a grammar scliool, A when^ there* is 
reason to believe tliat. such instnictiori wasoriginally 
iritonded to hi*, according to the doct lines A 
principles of the (’hurcli of England, it must lu* 
according to thoH<* dixirines A principles, A the 
c.t. will not sanction tlu* insert ion of a clause in the 
scheme f*X(*mpting thos<* scholars whose par<‘nts 
conscientiously obje<*t thc‘reto frfim ivcciving such 
instruction.- • /fc Ciikijwhv* an (Srammak Sniooi. 
(1865), 1 K. A J. 64:i ; Eq. Hep. 517 ; 24 L. ,1. Vh. 
742 i 25 L. J. O. S. 22 ; J. I*. 147 ; 2 W, K. 21)1 ; 
m E. H. 575. 

jinvitilntiMiH ;• -«l/i to (*2) Raid. A.-(l. r. LiiiirHck, Up. (IhTO;, 

IS W. |{. MiCJ. UrHvrnllUt Mentd. Paki'r r. Lee (I Slid), 

SlI. L. OiH. 4t)ri. 

261. Powers of trustees.] - -The governing 

body of a grammar school fouiuh'd by Edward VI. 
was €*uipower<>d, with the lulvici* of the. bisiiofi 
of the diocese, t4> make statute's A oi^dinances : — 
livid: (1) this was a ('hurch of England sch(K>l, 
k the triiNt(*es must be of that iMTsuasion ; (2) th«* 
ct., on diivctffng a scheiiu* would ivfusi* to give any 
s}M*cial diri'ctions as to ivligious instruction, 
further than that it was t4» b«» in accoidance with 
the statutes A ordinances innde«fn>in time to tim*^, 
by the trustees A tht* bishop, lie Stafford 
('llAlilTlKs (is.57), 25 Heav. 28 ; 27 L. J. Vh. 281 ; 
21 E. T. O. .S. 20; 21 J. W 821 ; 2 ,lur. N. S. 
1101 ; 52 E. H. 540. 

262. City Livery Company as trustees.] - - Tlie 
Skinners' Vo, art* trust4*es of eertain lands, in their 
eor)MU‘at4* elmract4*r, as governors of the poss(*ssions. 
ii*V4*niies A g4K>4ts of tlu* fm* grammar sehool 
of Sir A. Jiuhl, Knight, in the town 4>f Tonbridge, 
Kent, A the sanu* an* lield by tiuun. nei'onling to 
the U*nor 4d letters pnt4*nt of Edward VI.. “ f4>r the 
supjHirt of the ]nast4‘r A uniier-inaster of the said 
hcIkmiI, a for the n*paration of the saut lands A 
teiuunents, A not otherwise, rmr t4>any other uses 
A intents.”- A.-(i. r. Skinnkks' ('o. (Mastkr, 
KTi\) (1820), 5 Ma4ld. 172; 50 E. H. 800; on 
opjMfi/ (1821), .lae. 020, L. 

AumtivtioH : -Meatd. A. -11. r. Kerr ilSIl ), 4 Urat . 2d7. 


268. Salaries — Augmented beyond specified 
endowments — Allowed to trustees in accounts.]— 

A testator, after devising lands on trust to con- 
stitute a grammar sehool, directed that the trustees 
sliould have the management of it, A should appoint. 
I a master A usher, A f»ay to them respectively 
' £.50 a year A .t20 a y<*ar ; tlu* truste4‘s 4\Mlah]i8h(*4l 
a s4'iio4)1, wliich, lu»wev<*r, from mistake, was iu»1 
C4itiducted as a five gi'ammai* school ; A, the rents 
of the charity lands having increased, an aug- 
mentation was made to tlie salaries of the master A 
usher : — Held : the trustees were entitled to ]iav4* 
t.h<i sums paid in respect of this augmentation 
allowed tliem in their accounts, notwithsta-nding 
tludr error in the application of ih<* cliarity, A the 
mention of salaries of a specilied amount in the will. 
— A.-(K r. ('HRisT ('hukc'H (Dkan, etc.) (1820), 
Jac. 027 ; 2 Buss. 321 : 28 E. B. 250, J.. V. 

264. Of masters — Preferred to scholar- 

ships.] — In a school, tlu? first object is to provide* a 
pi*op4*r remunerati4)n for a competent master, A 
this ought not to be iiitt*i*f4*red with by th4* instit u- 
tion of exhibitions A scholai*shipK, liowcver useful 
in themselves. - A. -0. r, York (Archbp.) (1852), 
17 Beav. 495 ; 2 W. B, 7 ; 51 E. B. 1120. 

266. Exhibitions to Universities — Alteration in 
scheme — Preference to residents.! — He I'dnbridoe 
I Scii()4>j. (1844), 2 E. T. O. S. 258. 

I 266. Apportionment of mixed endowments.; 

' A.-(E r. Hartley, No. 225, ttniv. 

I 267. Augmented endowments —New scheme 
I enforced - ~ Management not impeached.] - ( 1 ) In 

I charity cas4*s, wiu'n* tliciv is a visitor, tiu* Vt. of 
! Vh. will not. ifit4*rf4*rc with the visilatoriHl power, 

' as t4i internal D'gulatioiis A manag4*m<*rit , uul4*ss 
th«‘iv 1)4* a bivoiii (»f trust, 

(2) Whciv the Viuw'u is llu* founder, the King 
is the visit4>r, A the ct. doc*s not interfen* as t43 tlu* 

I internal 1*1 *gulat ions A nianag4*mont, but wiicrethe 
I charity is founded by a private in4lividual, A no 
visitor is ap|xiinte<l, A tlu* Vrow'ii by Boyal 
(iiaiier lias incorixtraled tlu* gov4*rnors, A 
I authoris4*d t hem tx) make riih's, t his ct. will int<*rf4*n* 

I if the 4‘xi.sting rul4*s d4» not 4*arry into efTcct tlu* 

; vu'ws A wislu*s of the founder. A, t4> further the 
I ft>uii4l4*r's int<*iition, it diivcls u sch4?nu*, reiuleivd 
I ue4*4*Ksai’y by tlu* alter«*d state of circumstanc4*s A 
I the progivss 4>f civilisation. A grammar schcKtl, 

I pivviously f4Uiii4l4*4l, was ciuhmvd in 1.571, A tlu* 

I govtTnors weit*. in 1577, iuc4>riM)i*at4*d by Boyal 
Vharter, gi\ing them pimvrs to make rules A ehxi 
g4>vern4>i's. Aft4*rw4mls, various oth4*r charitable 
gifts wort* made t4i llu* goveriioi*s eonn4*ct4*d with tlu* 
scluMil Hvid : t hough improp4*r C4>ii4iuct w as not 
even alleged against the governors, this was a 
prtiper cast* for a scheme, for the purp4)st* of putting 
the wiiole under one uniform system of maruige- 
meut,- - A.-(i. r. Dedham S 4 . H 00 L (1857), 22 
Beav. ,2,50 ; 20 E. J. ('h. 497 ; 29 E. T. O. S. 45 ; 
21 J. P. 208 ; 2 Jur. N. S. 225 ; 5 W. B. 295 ; 62 
E. B. 128. 

Appointment A dismissal of Masters.] — See 

Part JkVlE, Sect. 10, 
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Part XVI. — Grant of Land for Educational Purposes. 


Sect. 1.— in general. 

Educational purposes.] — Sec C^haiuties, \’o 1. 
VIII., pp. 245 -248, No. 51 et seq. 

Land acquired compulsorily.; — Svc 

C'OMPrLflORY l^^Rt’llASE, \"ol. XI., p. 2U4, Nt». 
2226-2229. 


Sec’t. 2.- GRANTS UNDER THE SCHOOL SITES 
ACTS. 

See School Sites Acts, 1841 (r. 28), 1811 (c. 27), 
1849 (c. 49), 1851 (c. 24), 1852 (c. 49). 

Liability for cost of street Improvement. i -AVr 
Sect. 4, IHMt. 

258. Subsequent exchange -Not made by deed 
Prescriptive title acquired by trustee. | -Brown 
V. PATTEH80N (1899), 42 Sol. Jo. 298. 

Annrttation : — Mentd. Hurperr. Hfdut'H, llJPi.'iJ 2 K. H. :H I. 

259. Failure of purpose - - Reverter to estate of 
donor.] — In 1868 S. executed a deed poll under 
ScIkk)! Sites Act, 184 1 (c. 28), s. 2, conveying to the 
minister A:- churchwardens of a parish a piece of 
land for the purixjses of the Aet ui)on trust to 
permit the piHiiiii.st's A: all buildings to be* eiect4‘d 
thereon to Im? used as a school for the education 
of childieti A: adults of the poeirer class<»K of the* 
parish 6: for no other purjiosi*. 4'he schools wei-e 
to be open to the inspection of tlu* Established 
(2iurch inspectors A: managed by the princitial 
minister of Uie palish, who was to superint^uui the 
religious ^ moral insti^uction of tin* scholars A:, 
miglit use the pr(*rnisc*s for a Sunday school. 
A school was erect-i'd «)n thi* lantl Aj. used till 1997 
as a public elementary schcKd, when it c<;iised to b»* 
list'd except, as a Sunday sfiiool. S. claimed that 
the premise's Inul reverted to him under t he A(!t. ; 
the Board of Education contended that they weni 
still devoted to charity A: that a scheme ought t4> 
he settled for the future adiiiinistratioii thei*<*f»f : 
Held: inaHiuuch as the school had ceiised to he 
used for the purmises specified in the deed ]m>I 1 it 
had rev€*rted to the estate of S., the d<»nor, although 
it had been eontinuou.sly used ff»r other imrfMmes 
spc*cifled in the Act.— r. Siiaowkll, |lf)19] 
1 C'h. 92; 79 L. J. C\u 112 ; 101 L. T. 629 ; 26 
T. L. if. 82 ; 54 Jo. ISO. 

AnnotaiUm : — Reid. A.-ri. r. i»rice(iyii>, 7:> J. P. dOil 

Scheme cy-prbs-j — Sec (’haritiks, \'«»1. 

VIII., p. 217, Nos. 1498 1411. 


SECT. 2. TECHNICAL AND INDUSTRIAL 
INSTITUTIONS. 

260. Gift within year of donor's death- - Direction 
In will to executors to execute conveyance - 
Technical 6l Industrial Institutions Act, 1802 
(c. 29), sects. 2, 6, Sl lO.j — By his will, dated .Mar. 
1908, the U'stator, by clause 2, gave all hui is*al A* 
personal estate, with certain exceptions, to his 
exons, upon the trusts thereinafter declared, A by 
clause 5, after referring to a teclinical traile school 
which the testator had erect4*d on his freelndd land, 

Ac which he intended to endow, he directed his 
exors., in cose he might not hav<‘ exiM'uted a con- 
veyance of the school A pjemises. A of other real 
^ |>ersonaI property, which by reason of his death 
within twelve months from its execution should . 
have become void, to execute A enrol a convey- - 
ance. By deed dated Oct. 20, 1908, Ac duly > 
enrolled, the testator conveyed to a trustee the ‘ 
freehold lands buildings described in the first 


schedule thGrc*to, upon trusts thei'ein declared, for 
the maintenance of the school As the education of 
the scholars. Part 1, of the first schedule com- 
prised the site of the school ; Part 2 comprised 
treehohl ground -I'ents iis an endowment for the 
Hi'hool ; Ac Pa.i*t 2 compi'isod the freehold i* 08 idenco 
of the testator. Thi? U'stator lUed in Aug. 1909 ; — 
Held : the site of tlie scluxil described in Part 1 of 
the schedule to the deed of Oct. 20, 1008, passed 
by that det*d by virtue of the piovisions of the 
abovi* Act ; the iimiainder of the propeity de- 
scribed in Parts 2 He 2 of the schedule to the deed 
passed under the testaUir'a will to the exors. ; Ac 
clause 5 of the will operated aa a equitable 

devise of that pi*opc»i*ty to cdiaritable uses.— 
He Stanley's Trust Deed, Stani.ey i». A.-G. 
(1910), 26 T. L. H. 265. 


Sect. I. LIABILITY FOR COST OF STREET 
IMPROVEMENT. 

261. Trustee as *' owner - School Sites Act, 
1841 (c. 38).| — A charity school was established in 
VV. on premises grant^'d under the provisions of 
the abovii Act of which applt. was a trusttw, i*e- 
ceiving no rent. A: deriving no pitifit therefrom. 
The Ixical Board of Ifealih of W., mating under 
Public Health Act, 1818 (c. 62), s. 69, gave proper 
notice tliat (certain works thenfin mentioned should 
be done in a streid* upon which tlie school abutted, 
which works not biting eltected the board them- 
selves did them. ^ charged the expenses U> applt. 
as owner,*’ as described by sect. 2 of the 1848 
Act : Held : they w<*re justified in so doing. — 
Bowditcii V. WakkeiklI) liOCAL Board (1871), 
L. Jl. 6 Q. B. .567 ; 40 L. J. M. <J. 211 ; 25 I.. T. 
88 ; 26 J. P. 197. 

AntuMitniM : — Consd. Wrighf r. Ingle (IHH.#), 10 Q. H. D. 
'{70. Diltd. iif C MiriHti'liiin'Ii liu'loHim* Act, Mo}'rl<‘.k r. 
A.-O.. (IS04) .'{ ('ll. mi, Folld. IforriHey JOntrict Coiiiiuil 
r. Siiii1.li, 118071 1 ('ll. 8i:{. Befd. Uouml V. PlinuMtead 
Hoanl of VVorkH (1871). L. It. 7 (J!. Jl. 18:i ; PiiiiiiHtcad 
liourd f>f WorkH r. Jlrlt iHli Laiul Co. (1874), Ij. It. 10 Q. B. 
10; Triiiiiaii, llaiibiiry Buxton v. IverNlake. 118041 
77 t ; St. Alary, iHlingCoi Ve.'itry r. Cobhott, (180.^1 
1 (Jf. B. 000 ; Jlaitkiiey Corpn. r. Lihi CoriNervancy Boanl, 
110041 2 K. 11. JlaiiijiHteiwl Corini. r. Aliil. lly., 

|100.^>J 1 K. B. .'i:i8. 

262. Whether charge enforceable by 

order for sale.; -Pnder seel. 6 of the above* Act, 
a piece of land was coiiv«tye.d in the foim given in 
sect. 19 to trusti'cs for ever f(tr the purpose's of the 
Act, as a site.* for a Naiiimai Mcliool, “ le for no other 
)iurpos<t whatever ” ; At a National Hidiool was 
uft><jr*wardH erecUid upon it. 4’he local aiiHiority 
under Public Health Act, 187,5 (c. .55), s. 159, made 
up a street en part of which ihti school premises 
abut ted, At wTved the 1 rusf.i»eH a ith notice under that 
Act to pay theapp(»riioned expens<»H; — Held ; ( 1 ) the 
tinjstees were liable for thosit expenses as “ owners " 
within the 1875 Act, At then^fore the expenses 
were, until recovery thereof, a “ charge ** U|>on the 
pn^mises under sect. 257 ; but. (2) the local authority 
could not enforce the charge by an ord(T for sale 
of the HchiMil iircmiHCH since such an order would be 
in contravention of tlie 1811 Act. -Hornsey 
iXsTRiiT Council r. Sstirit, 1 1897 j J Eli. 812 ; 66 
L, J. t'h. 476 ; 76 L. T. 421 ; 4.5 W. Jt. 581 ; i;j 
T. L. It. 222 ; II Sol. Jo. 422. C. A. 

Attftoiuiu/ns : — Reid. h. < C, v. Warubevortli B. C., UVO.'IJ 
1 K. B. 797 : IJwkncy Corps, r. Loo CotMorviiaor liesnl. 
fl9Ul) 2 K. B. All ; llaiiipAtcail Corpii. v. Mt«l. Uy. (1905), 
92 L» T. 252. 

Grants under School Sites Acts.] ---See Sect. 2. 
ante. 
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Part XVII. — Schoolmasters and Teachers. 


Hevi\ 1. --candidates FOR THE TEACHING 
PROFESSION. 

Infant candidates — Bound by terms of Board of 
Education grants.] — See 1921 Act (c. 51), s. 108. 


8kct. 2.— registration. 

See Education (Administrative l^ro visions) Act, 
1907 (c. 40), s. 10. 


Sk(;t. 0.— schoolmasters IN LOCO 
PARENTIS. 

263. General rule.] — P^itzgeuald r , Noutji- 
fOTE, No. 200, post, 

264. .] — The duty of a schoolmaster in 

relation to liis pupils is that of a careful father 
(I)AUT.ING, .1.). — SlIEPllElll) V, ES8KX (V»UNTY 
(^uiNtiii. (J9i:{), 29 T. ].. K. 200. 

265. Breach by parent of school rules — Right of 
headmaster to decline to receive pupil back.| — 
Deft.’s wjn was a pupil at pltf.’s Hchool, one of tlie 
rules of which, deft, having notice of it, was that 
no “ carca/” or peimission Uy leave th(» school At 
remain away for one nlghl, was allowed during 
Easter t(‘rm. During Kjister t-eim deft, rciquested 
that his son might h(» allowc^d to come home ^ 
remain for the niglit, whicJi i)Itf. refused to allow ; 
hut Buhsequcmtly, on didt. repeating the request 

sending a servant for the boy, pltf. allowed him 
to go home, writing t^j d<‘ft. at the same lime that 
he did so on the understanding that the boy 
retumc'd the s^ime night. On tin; hoy reaching 
iiome, d<‘ft-. tel*‘graphed t^» pltf. that it was not 
convenient to s<*nd t he boy tliat day, hut he could 
itdum the next morning, wdiich pltf. tele- 
graiduid in rei»ly, that unless (hTt.’s son returned 
that night, lie sliould not i*eceive him back. In 
c*on8e<|uenee of the last telegram deft, did not 8(‘nd 
the buy back, ^ the pi^esent ludion w'as brought Ui 
recover the school fees due on the first day of 
Easti'r temi, of which teim li^ss than t hree, wt'cks 
Jiad expii*<‘d when the boy^ left. Deft, paid 
inUy et. wdth a denial of liability, & counter- 
olahned damages for bn?aeh of contract by idt f. : — 
Held : (1) pltf.'s contract waa to board, lodge tSi 

ediK'ate deft.'s son for the term on the condition 
that he should bo at liberty to enforce with 
ivgard t-o the boy' the rides of the school, or such 
of them as w'ei’o known to deft. ; iliis condition 
having been broken by deft., pltf. hod the light 
to I’efuse to complete his contract, & was consc- 
(Uiently entitled to succeed in this action both on 
claim ii, countor-claim. 


(2) The parental authority in case of conflict 
must of course prevail, & the father might, 
no doubt, have had a habeas coitus if the master 
detained his son against his wish (Wills, J.). - 
Price v, Wilkins (1888), 58 L. T. 680 ; 4 T. 1j, It. 
231. 

AniuAaiiim: — As to (1) Retd. Wood v. I*rc8twlch (lyil), 
104 L. T. 388. 

Liability lor negligence.] — See Beet. 8, post. 
Punishment of pupils.] — See Sect. 4, sub-sect. 
2, post. 

Custody of chUdren.]-— iSce Infants. 


8ect. 4.— POWERS AND DUTIES. 

Bub-sect. 1. — Expulsion op Pupils. 

266. Authority of master — Must be exercised 
reasonably.] — (1) Although the master of a school 
has the siune authority over the scholars as the 
X)areutB w'ould liavc, &, therefore, may imposi* 
rtiasonable restraints upon tlicir persons, cither 
by way of prevention, or punislimcnt of dis- 
orderly conduct, yet he lias not a discretionary 
pow’er of expulsion ; but only for reasonable 
cause. In judging <»f the cause, however, groat 
n‘gard must be had to his necessary discretion as 
to the enforcement of discipline ; & the wrilful 
brexicli of its reasonable rules may bo sufTleicnt 
cause, k, the rc*pidition of acts of disobedience, each 
in itself separatidy insuflicient, may be suflleient, 
as si lowing a persistent disre^gard of discipline, k 
a habit of disobedience. But, if the expulsion 
is justified on the ground of some particular act, 
or conduct, not only as likely to be seriously 
injuiioiiH to the {leace ^goodoi*der of the establisb- 
iLcnt, but ns committed with tluit object, it must 
appear that it was of that character, or the justi- 
fication would fail. 

To a declarat ion for an assault k false impi*^n- 
ment of a youth, k forcibly taking from him a 
pockct-lwHik k manuscripts, deft, pleaded a special 
plea SL'tting forth, in ciTect, that deft, was superior 
at a college ; tiiat pltf. was a pupil thei'c under his 
chai*ge ; that a society, or combination, had been 
formed among the xnipils for purposc^s subversive 
; of the. discipline of the school, k tiiat pltf. w'as a 
member k xiromoter of that society ; that, in 
oi*der to ascert/un the particulars of such society, 
he autliorised tiedt. to enquire of pltf. thereon, k 
to detain liim w'liile so doing, k to take the pocket- 
book k manuscripts wdiich contained entries 
n^lating to the society, k justifying the matters 
cliarged in the first count as necessarily done to 
obtain t>ossession of the pocket-book with a view 
to preserve the discipline k due government of the 


PART XV 11. SECT. 1. 

«. QuaU/lcatioHH of srpftrfUr tir/tool 
tatchera — idtniind v*tlh Uuyae of ctonmnn 
9ch*fol -The ginieral |H»lk*y 

de<4ttro<l by later »MuU\Ty eiinctnicntfi 
U te require U'tai'hont of 8cparate f«choolH 
tu uuderffo the Homo tucaiuinations & 
receive the same ctYrilfliHitea aa oouimoii 
Ht'hool ieaciierH, hut some peraoiu* are 
exeuiettHl from iia immediate opera- 
tion. — IIRATTAN r. Ottawa Roman 
(Catholic Skcakatk ^kIJiooL Trvstkks 
( 1»04). » O. L. IL 433 ; ‘2ft C. L. T. 
104 ; 4 O. W. R. 380.— CAN. 


PART XVll. SECT. S. 
t. Stahdont riaasi/lcaliom of ieachera 
wroHdty OMiffncd.]— Where 


iiiulor Victorian rubllo Service Act, 
1883, H. 40, every achool teacher em- 
ploycii 111 a State M*hnoi at the date 
of the Act waa direi'RMl to be eJaasified 
ua In the Act x»rovid<Hl, & the claaaiflers 
Uienmiidor asaiinuHi to roan. Uie atat iia 
ofajiinloraealatant ; — Hria : aooordiitir 
to the true iHinatnictiou of the Act, 
reap, not beiufi: in i»olut of fact at tho 
date of the Act a Junior aaaiatant, 
. could not legally be efaaaUied aa auch : 

I but liavlmr bad at that time a definite 
i statiiB aa aaaiataiit teacher, aho waa 
, entitled to be claaaifled accordingly. 
, The term *' Junior aaalatant *' waa 
not Interpreted by the Act, A did not 
, denote any denoniination of teacher 
exlating at ita date, k there waa no 
power under the Act to apidy the term 


to rc*ip., HO as to alter her |>oaition. — 
Main r. Siakk (1800), 1ft App. Cas. 
381.— AUS. 

PART XVll. SECT. 4, SUB-SECT. 1. 

g. HcsponttibiiUy of inuters.] — On 
Roc. 3, 1884. a school teacher dia- 
luiasod. pltf. for diaobedJeuoe, etc. 
The matter waa brought before the 
tniateoe, k on Jon. 6 they paaaed a 
resolution that the boy could return to 
school on bia enreeaing regret for hla 
inlaronduct. After the receipt of a 
aolr.'s letter on behalf of the father, the 
truatcce, on Feb. 10, paaaed a reoolution 
that the boy could return to school 
after one day's snapenalon. On 
Fob. 11, another reoolution was passed 
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school ; & that having found therein proof of the 
cM>nspiracy, ho sentenced pltf. to expulsion, & 
conhned him to his room, until he could be con- 
veniently expelled, in order to prevent communica- 
tion with the other boys. On other picas, a similar 
justification was pleaded ; one set of pleas averring 
that such a society had, in fact, been established 
among the pupils ; another, that deft, had 
reasonable ground for believing that such was the 
fact. Issue being joined on these pleas ; — Held : 
deft, having been informed that the x>ocket-book 
contained the proofs & particulars of such a con- 
spiracy as was described, ho was justified in de- 
man^ng & forcibly taking it; the subsequent 
imprisonment could only be justified if the ex- 
pulsion was justified ; the expulsion could only 
be justified upon good As sufiicient legal cause ; 
the supposed association would afford such a 
justification if it had the serious object design 
alleged, but not otherwise. 


(2) As to going to public-houses, it is most 
i*easonable tliat there should be a m\c against it, 
At against frequenting them for purpose's of 
diversion ((U>ckuitun, (J.J.). 

(2) As to pistol firing, it is most reasonable tliat 
there should bo a general rule against the usc^ of 
firc-arm.s by the boys at the school ((.kKJKHUUN, 
O.J.). 


(4) It is incidental to the authority of a head- 
master to expel from the school over which he 
presides any scholar or student whose conduct 
is such that^ he cannot any longer be pc^rmitted 
to remain without danger to the school. Tliis is 
not a power to be exercised arbitraiily — it may bo 
que^ioned ; & although, no doubt, a large dis- 
cretion must be allowed, it must not be exercised 
wantonly or capriciously ((^ockbuhn, ()..r.). 

(5) A parent when he places his child with a 
schoolmaster, delegates to liim all his own authority, 
so far as it is necessary for the welfare of the 
child (OocKBUiiN, C.J.). 

(fi) There is an implietd contriut between the 
pa]*cnt & the preceptor that the latter will con- 
tinue to educate the child so long as his conduct 
does not warrant his expulsion from the scImkjI 
(OOCKBUUN, — KiTZOKIIALD V, NOUTIICOTK 

(1805), 4 F. & F. 050. 


.--An to (1) & (1) Conid. Woo<l r. PivHiAvioli 
Ilutt r. Ilullcybury 

1 T. L. 11. «23 ; Cleary v. Boolli, 11^33] 1 Q. 11. 

400. 


Act had the force of a statute, provided that the 
headmaster should have the poww of expelling 
a boy for any adequate cause to bo judged by him. 
The headmaster having expelled a boy for an offence 
alleged against him, an action was brought by the 
boy's father against the headmaster clahning 
damages for breach of contract ! — Held : the 
teims of the scheme wore binding upon the boy’s 
father, & in the absence of niala fides upon deft,’s 
part in expelling the boy (which was not alleged) 
no action was maintainable against him. — Wood 
r. Prestwick (1911), 104 L. T. 388 ; 76 J. P. 285 ; 
27 T. L. K. 2«8 ; 66 Sol. Jo. 202. 

260. Statutory power — Parent bound by.] 

— Wood v. Prestwick, No. 2(18, ante. 

270. By school manager — Forcible ejection — 
Assault.] — A certain school was, prior to Kducation 
Act, 1902 (c. 42), an oleinoiitary school provided & 
maintahiod by Roman Catholics for the education 
of Roman Catholics children, & it has since boon 
managed by managers appointed in accordances 
with that Act, & a])plt., a Roman (’atholic priest, 
was th(? chairman of the managers. Owing to 
sonus disturbance in the school he had given older 
that a certain girl, a pupil in the school, should not 
return to the scliool. Applt. again came to the 
school during the tiiiif^ for ivUgious instruction 
& seeing the girl present told her to leave the school, 
but the girl, who hod been told by the head- 
mistress not to hiave, refused to leave, & there.- 
upon applt. caught hold of hesr & forcibly pulled 
her out of her seat &> i)ush(id her out on to the high- 
’ way. Applt., having been summoned for ^ault, 
contended that as school tnanager & priest lie 
hiwi a right to order any child’s name te bo struck 
off the register, & was justified in ejecting the girl, 

further set up that there W'os a bond fide claim 
of title to bo decided, which ousted the jurisdiction : 
— Held: (the justicjes having convicted) there 
was no such title t<i land <)r interest in laud in- 
volved as would oust the jurisdiction of the 
justices under OITcuices against the Pemon Act, 
ISdl (c. 100), s. 10, A:, thei'o was noUiing on the 
facte as found te oust their jurisdiction. — Lucan 
r. JiARiiETr (1915), K4 L. J. K, li. 2130; 113 
L. T. 737 ; 79 J. P. 403 ; 31 T. L. Jt. 508 ; 13 
L. (J. R. 1301 ; 25 Fox, 1 . C. 103, IL C. 


267. .] — llirrr r. Hau.eyhujcy Coj.- 

iJSGK (Governors) (1888), 4 T. L. R. 023. 

--I ion -Conid. Wood r. Prcslwich (J 9 J 1 ), JO J J.. T. 

Ooo« 

268. No action maintainable — Absence of 

mala fides of master.] — A .scheme made under 
Endowed Schools Act, 1869 (c. 56), with regard 
to an endowed school, A. which by sect. 45 of the 


• KuU-SECT. 2. Pu NISIUMKNT UK PUI*ll-S. 

271. Corporarpunlshment —Moderate & reason- 
able.] - A schoolinasU'T who, on the second day 
after a hoy’s return te school, wrote to the parent 
pDijKising te beat him wjveiuly to subdue his 
alleged obs(.ina(;y, & on receiving the father’s reply, 
assf^nting, heat the l>oy for two hours ^ a half 
wcretly, in the night, with a thick stick, until 


rpiuBtatlng the resolution of Jan. G. 
The father was not iioUfl^ nor was he 
pr^nt at the meetings of Jan. G & 
rob. 11 ; but he was notiflcfl of, At 
was present at. the meeting of Feb. lU. 
Tho boy rctumod to school, but, 
relying on tho resolution of Fob. 10, 
inado no apoic^r, Sc remained therf» 
for several days, but was not Interforod 
wlt.ii by the teacher, who, however, 
womd give him no instruction. In an 
^tiou against the teacher Ac trustenw 
for an alleged wrongful disiiilsKal : — 
II fid : the action must be diHinif>sc<l 
against the tnistees ; it was not their 
act, but that of the teacher, tliat cauH«Nl 
the boy's removal ; tho passing of tlie 
reeolutlon as to apologising was not an 
expnhrion ; the teacher In not instmet- 
iag the boT was not acting nnder the 
tn^ees* direction ; At they were not 
liable for not comDeliiiig hor to idve the 


iiiHtniclioij.* MrlNTVKKt). Bi.a.\ciiaki) 
Sciioui. Tkustkkh (IHHO), 11 U. U. 
43!l.- CAN. 

h. iJiJ'fTfJitrn of InudffH «f* nuuttrr.] 

-- A puiiil at a piiblir Mda ol iiuving 
injured the top of a h<‘Ikkii desk bv 
euttifig it, he was ordcitHl by the sehrMif* 
master to rcplai'O the lot) with his f>wii 
liands, & was Hiispeiidctf till he should 
do Hf>. The siiHDcnNbm was on Feb. 2U, 
IHKM. Ae on May 7, 1KM9, iiotirH'of motion 
was MTved by the father of the pupil 
for a mondamiuf to e<jmtH‘l ibe trustees 
t4> re-a<iniJi the son. in Ifie mean- 
time appeals ha<l been made by the 
father to three of the tnmt4LH;fl to the 
public school board. At Ut the annual 
school meeting, on all of which applica- 
tions the action of the teacher was sus- 
tained. During this time the pupil 
attcuded another public sciioul : — 


Held : the disfrretiun cxendHCKl by tlie 
I iiiaHter Ac truMb-oH should not Imj inler- 
! fered wltli, wisulally afUr the delay 
i Ac change in the |M»Hlttnn of affalrH.— 
. He Mc(Jaw.itm Ac Khant NfJlloob 
I Tklmtkkh 17 (i. 11. 451. CAN. 

I PART XVII. SECT. 4, SUB-SECT. 2. 

k. i'nrjumd jtuniHhmeidA- — Deft., a 
Uwher ill one of tlie public hcIiuoIm, 
U'lis cltaivirfl Is fore tliu luugistrate, for 
asHHultiiig, beating At ill-using J., one 
of the pupils under ids <»re, At was 
acqulttwl (111 the ground that there was 
not evidence of tiiall(3e on the part ol 
deft, or of permanent iojury U» the 
child :—TIdd: the only question pro- 
perly before tlie silpencllary magistrate 
was wiicther the puniwiment 
leasotiable under the circumstonooK, 
or, in other words, whether there was 
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Education. 


SevL A. — ]*owern and duiicn : Sub-sect, 2. Sect. H,] 

lie died: — Held: (1) liable to a charge of man- 
ulaugliter. 

(2) A iiarent or a HchoolmaHi<*r (who for thiH 
purT) 08 e representH the parent & has the x>arental 
authority delegated Ui him), may for the purpose 
of e^miciing what is evil in the ciiild indict 
moderate & reasonable corporal x>unishmcnt, i 
always, however, with this condition, that it is ! 
moderate & i*easonablc>. If it be administered i 
for the gratification of passion or of rage, or if it j 
be immoderate & excessive in its natui'c or degree, ! 
or if it hv protract(‘.d bc^yond the child’s powers of ; 
endurance, or with an instrument unfitt«^d for the j 
purpow^ calculated to produce danger to life i 
or nmb ; in all such cases the punishment is ex- ‘ 
cessivcs the violfjnce is unlawful, & if evil conse- I 
qijen(*es to life or limb ensue, then the person I 
indicting it is answerable; U* the law, &, if d(‘ath ! 
(uisues it will be manslaughter (Cockburn, 

(11) It is true that the father authoriscHl the 
(diastisement, but Ik; did not, &> no law could, ! 
authorise an f^xcessive cluistisement ((’ockburn, 

C.J.). - It. V. lIopLKY (IHdO), 2 F. & F. 202. 

Aniutlaiioii : Ah to (2) Retd. Cleary r. BuuUi, 1 g. H. 

40 : 1 . 

272. — Delegation to monitors .! — Hr 11 ak- 
JNOKTOKR SniOOL (1H77), 41 .1. P. ,Io. 1 18. 

273. Delegation to assistant teacher — 

Forbidden by school regulations -Liability for 
assault.] ~ All Iissistiint teacher in a public el<‘- 
meritary school has authority to indiet corporal 
punishment on a pupil if t he punishment indicted 
IS moderatis is not di(‘iat><Ki by any bad motive, is 
such as is usual in t he school, iV. such as th<* parent 
of tile child might expect that the child would 
receive if it did wrong; A the fact that by the 
H;gulat<ions of the scliool assist^int teachers are 
forbidden to indiet> corporal punishment will not 
of itself riKider the assistant t^^iudier liable in an 
aidion by the ]mx)il for assiiult. -Manskli, r. 
(iniFKiN, IldOHJ I K. H. tM7 ; 77 L. J. K. 11. 1170 ; 

J.. T. 122: 72 J. P. 170; 21 T. L. K. 121 ; 
62 S<»l. Jo. 270 ; 0 Ji. IJ. K. 548, t\ A. 

274. - What Is proper method - Caning on 

hand.] A magistrate, lieing of opinion that caning 
on the hand was attcuideil by risk of serious injury, 
convicted a Iroaiul sclioolmaster r>f an assault for 
giving a pupil four stn^kes, though the boy 
deserved corporal )uinishment, iN: Du* (‘aning was 
indicted imohji'ctionably K did not cause seitous 
injury : — 7/r'/d : the magistrate was W'rong in his 
rttasons A:. th(» conviction must be (]uashed. 
Gardkku r, iiYORAVK (1880), 52 J. P. 712; tl 
T. L. U. 22, 1). V. 

275 . For misconduct, outside school 

premlses.j— The authority delegated by the parent 
of a pupil to a schoolmaster to punish a pupil is 
not limited to ofTences committed by the jiujiil 


on the premises of a school, but extends to acts 
done by such pupil while on his way to & from 
school. — Cleary v. Booth, 11803] 1 Q. B. 4(1.5 ; 
62 L. J. M. C. 87 ; 68 L. T. 349 ; 57 J. P. 375 ; 
41 W. B. 391 ; 9 T. L. B. 260 ; 37 Sol. Jo. 270 ; 
17 Cox, C. C. 611 ; 5 B. 263, I). C. 

276. Pupil leaving school on threat of 

punishment — Right of master to determine whether 
offence serious.] — Goldneyv. Kino (1910), Times, 
Feb. 7. 

277. Cathedral music master — No right to 

punish chorister.] — A music-master of a cathedral 
is not justified in even moderabdy bt^ating a 
chorister for sin^png at a catch club, though that 
might be injurious to his iierforming in the 
cathedral. Kvidimce of the practice of other 
catliedrals not admissible.-- Newman v, Bennett 
(1819), 2 Chit. 195. 

278. Detention at school — Action for false 
imprisonment — Knowledge of infant necessary.] — 

An infant cannot maintain an action for assiuilt 
A& false imprisonment against a schoolmaster, who 
has improperly refused to deliver him up to his 
I mother, without, evidence that he knew of such 
r<dusal, and of some a<dual restraint upon him. - 
IIerrinu V, Boyle (1834), 1 Cr. M. & H. 277 ; 
6 C. & P. 496 ; 4 Tyr. SOI ; 2 1.. J. Kx. 344 ; 140 
K. U. 1126. 

279. Reasonable restraint.] -- Fitzoerald 

V. Nortiu’OTE, No. 266, attir, 

280. - - To learn home lessons — Whether 
assault on child.] -B. r. Watson (1884), 48 J. P. 
Jo. 140. 

281. - - For not doing home lessons — Liability 
for assault.] — Klemeiitary Education Acts, 1870 
(c. 75), A 1876 (c. 70), do not authorise the setting 
of h^ssons to be jinqiared at horm* by childrt*n 
atBmding a board school. The didention at school 
after school hours of a child for not doing home 
lessons is Uieivfoit* unlawful. At renders the masti^'r 
w4io detains (he rhild liable to be convicted for an 
ass4iult.“-JIi:NTER r. Johnson (1884), 12 ( 7 . B. 1>. 
225 ; .52 L. J. M. C. 182 ; 51 L. T. 701 ; 48 J. P. 
662 ; 22 W. B. 857 ; 15 Cox, (\ C. 600, 1). C. 

AHHotfiiiotiH : Mentd. H. r. LlnshirK & heWn (1905), G9 

J. r. 107 : t’leary v. Hoolli, |I8»:iI 1 Q. H. 405. 

282. — Parents* right to habeas corpus.] - 
Pkic K i\ Wilkins, No. 265, ante. 

Schoolmaster in loco parentis.] - Ncc Sect. 2, 
sub-sect. 1 , unIc, 


SEiT. 5. - REMUNERATION. 

283. School closed by sanitary authority — 
Liability for loss of fees.] —The urban sanitary 
authority, owing to an attack of measles, ordc^red 
the board school to be clos«.‘d for a fortnight , 


excHMw. - \\. r. Havi. (1901>. :i6 N. 8. U. 
504.— CAN. 

l. .1 H. r. ZlM K (1910), S 
K. L. H. 178. -CAN, 

m. iV/fn corrrrtioHH,] — I( In 

within the iKiwers ef the head «»( 
a Hchoal to Intllct nuHleraie A* reason • 
able punlshiiunit on a lK>y, siirh as a 
eou|ile of Hinaiiks on the che«'k, for 
(*orrivtiii|r unruly (Hinduet or hrraehrs 
4ir dlM'iidlne. 

The vniumtion niloa wlUeh provide 
that ** ('oritoral piiulshiiient ahall not 
lie iuflloUHi except in the cane of moral 
delinquency or tiaarant iuMUbordliiation 
S: ahall he limited to alx cuta on the 
liand do not prohibit or Nsrulate the 
petty oorreotioiut such aa that In 
qumtion which are neeea8ar>'' for 
luaintaiuing the ordinary dlMipfine of 


a whotd. Sankcnni r. Swamkvatiia 
Tattai (1922). 1. L. H. 45 Mud. 548.- 

IND. 

n. - - ' ■ - 1 uthority of Master. ] — 

The authority of a tHdioolniauter to 
iHirriHt his pupil hy cM>r|>orHl punish- 
luent arimw not out of any suitfHNH'd 
deU'ffathui of tiu' imreuts’ authority, 
but out of the ndation of master & 
pupil 4^ the n(x*casithv of the rasi‘ : 
& the master of a piihlie school under 
Kduoatloii Act, 1877. lias authority 
to aiiiuiiiister such correction untivith- 
standing that that Act iiiakos attend- 
ance at school compulaon’. The 
principle adopted Is that, in detomiin- 
ing whether a punishment administered 
hy a master was reasonable A for a 
suffkdeut cause, considerable allowance 
bhoiiid be made to him by way of pro- 


t^N.diiiK him in tlie exercise of his 
diNC'retioii. A: if than.* is a rcasouahlc 
dould whether the punishineiit was 
excessive he should have the benefit 
of tite doubt. The master's own 
wonl must have great wTight when a 
(liuvtlon arises whether a pupil's 
failure to do Ids work arose fnnii stub- 
iMtmmws or luutteiitinn, or other con- 
duct di*sc*r%ing l•<»IT^ctloll. — Hanskx 
r. lOLE (l.<91). 9 N. /i. L. H. 272.— 
N.Z. 

PART XVll. SECT. 5. 

I o. Tearhers* Bolary — Paymenf by 
1 mvHicipaiity. 1 — ^A provincial enactment 
' providinfr that a certain proportion of 
I the salaries of public school teachers 
I in a municipality shall be paid by the 
' municipality is inira rires, — A.-G. of 
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whereby the mast4*r lo8t his fees, amounting to 
30s. per week. He claimed compensation under 
the Public Health Act, 1875 (c. 55), s. 308 //e/d : 

no claim wa» competent, the power to close being 

g iven by the Education CJode, 1880, s. 98, & not 
y the above Act. — Roberts v. Falmouth Sani- 
tary Authority (1888), 52 J. P. 741 ; 4 T. L. K. ' 
204. 

284. Superannuation fund— Right to return of 
contributions — After resignation.] — A school board \ 
established managed a superannuation fund for ; 
the payment of allowances to their oftlcers & 
teachers upon their superannuation. Tliis fund 
was provided by annual deductions from the 
salaries of the olticers & teachers, made in juir- 
Buance of contracts between them A: the board , 
Held : the olhcers & teat:liers could not ivcover 
bac.k the amount of the deductions from their 
salaries, for («) even if it was ttUra tvVcw for the 
board to pay the expenses of managing the fund ■ 
out of the scho<}l rat-<‘s, it was no ])ai*t of tln^ con- 
tract between the Imard the oHioers A- U*achei*s 
that this should b<* done. A: the making of the 
contract was lhei*efoi*e not ultra virea ; {b) lis- 

Muiuing that, the board could not undertake the 
management of the fund, in the absence of power 
under tiu* Klementary Education Acts 1o do so, 
the money having been applaud to the purposes for 
which it was subscribed, A& the subscribers having 
had the right to participate in the betndits of the 
fund, then* had been no failui'e of consideration. - 
Philui»s r. lAiNDON School Hoard, (’oukkuton 
r. Same, [1898) 2 Q. B. 417 ; 87 L. J. Q. B. 874 : 
70 L. T. 50 ; 4(i W. K. 058 ; 14 T. L. H. 501, C. A. 

; --Xeiltd. iSinclalr r. Breughuiii, 11!)J4J A. U. ! 

3D8« 

285. Absence through Illness — What con- I 
Stitutes.J — ntf. WHS a|:)|M>inted headinistivss in a j 
board school in 1900 by the pi'odecessoi's of defts, ; 
at a salary of £00 a yeai*, which siibseciiiently , 
1*080 to £i20. Thei*<‘ wiis no formal contract j 
between tluj purth‘s. In 1901 she was married, At 
in J902 her lirst c*hild was born, in consf'rpn'tiee of 
which she was absent from duty for a nifinili on 
full pay. Ill 1903 a secfind child w.is Inirn, A: 
pltf. sent a substitute to do her work w'hile she wits 
absent fi*oni duty. In 1904 ilefts. became the 
loc^d (*ducation authority. A: pltf. retiiiried her 
position as headmiHtr(*ss on the old terms. It 
was an c^xprc*sH or imx>lied bTin of Hie employment 
that she should Iw entitled to one month's jmy 
during illness. At that she should be entitled U> t hree 
months’ notice to deteiniine her cmiployiiieiit . 


In Aug. 1900, she was delivered of a ihi]*d child ; 
but as the confinement took place during vacation 
no question arose. In 8cpt. 1910, plti. was 
expecting anotiier child, ^ in compliance with a 
request of dofts. she remained away from work 
until the end of the year. Her child was bom on 
Jan. 5, & she returned to lior duties on Feb. 6. 
Her salary being only paid for 8ept. & for one 
month in addition, she broiiglit the present action 
for £32 8.«f. 9d., I^ing arre^ars of salary. De^. 
contended that it wius their dufiy to determine 
what w'as illness.” & that in the circumstances 
they weiH? entitled to regard pltf. as having been 
absiMit through illness between 8ept. & Jan. : — 
Held: (1) “absence thixmgh illness” was not 
eonlined to absenci*, thiHUigh actual illness, but 
incluch»s absence w^asonably caused through illness* 
A: covei*s the period of convalescence & also absence 
occask>n(*d by appi*oa(*hing illness ; (2) the absimce 
of pltf. from to Dec. was absences not through 
ilhu^ss, but at t he wquesi of deftJH., At defts, were 
liable for her salary during that time. -Davieb 
r, Emnv Vale Uuhan DisTiuerr ('ouni il (1911), 
75 J. !». 533 ; 27 T. L. R. 513 ; 9 B. (3, U. 1220. 

286. At request of local authority — Lia- 

bility for salary. I — D avies e. Khhw Vai.ia Urhan 

Dihtrut DouNdL, No. 285, ante. 

287. Increase of salary — Share in supplementary 
grant -Discretion of education authority.] — It is 
not ultra mren for an education authority in their 
disciH*tion to impose upon teachers a eondition 
t hat they shall not be entitled to a Hhai*e in t he 
siipjileincMitary grant given to tii<^ authority for 
educational purposes in a particular year unless 
tiujy have I wen in tiie service of the authority on 
a c(?i*tairi date.--- 4if.AHHC>N v. Ehhex (Bounty 
(’OUNCIL (1919), 88 B. J. Ch. 439 ; 121 B. T. 59 ; 
83 J. 1\ 153 ; .35 T. B. B. 478 ; 03 Sol. Jo. 510. 

288. - - - Above Burnham scale of pay — 
Special contract.] — Bltf. was engaged by (lefts., 
in 1909, as an unciTtillcatiHl U*miier in a sjiecial 
day Hi*hool, unde*!* a cont*ra<^t whe^wdiy slu? was to 
receive £10 a year moi*e than an ordinary un- 
(•(‘riilhmUMl b^aclKir in an ordinary Heho»»l of similar 
standing from time b) time. In 1021 the Burnliaru 
scal(j of pay >\as adopb^d by d<?ft. authority, 
TIu* maximum allowed unchu* this scale was £182, 
A: pltT. claimed arrears of salary on the footing 
that she was entiMe<l, under her special (tontract, 
b> reeeiv<? £10 a year in excess of that maximum. 
The county ct. judge (bwided in her favour, hut 
the Div. (’t. Djverse.d that decision, holding that 
th(‘n* was no evidcncMj of any special contra(;t of 


Hkitikii (.'olumbia r. Vh*toiua Citv 
C0K1*N. (ItJOO), 2 II. c. H. 1.— CAN. 

p. AttarhnuiU fiir dfld ~ ~ 

lyMiher ejrcmpi. J -The coiitnva of a 
tcaf^her In the conirnon mtIiouIn for the 
pcrfortnaiice of htfi dutkw hclriif iiiwle 
with the tniRtoeM of the wMdion In 
wlilch he ih eniiiloycd. IiIh Halary it* not 
exempted from attachment for d«*bt 
under the priiieipic of c;aNeK ajiplicuhlc 
to (»tHeerM employed in the pnhlic 
nervicoH, hut oh the amount eomiiiK to 
Much a t«a(‘her for t»a)ary cannot he 
n^aehed by ordinary Icfc»l exeeufloii 
or gamhihra nrr*coH8. a rwdver will Is* 
apiKiInted where ncK.*e«8ary by way of 
e(|ultable execution. — F ihiikk r. ('csjic 

.Ti X. S. K. 226.— CAN. 

q. VfUictntied trachtr — Lia- 

biitiy of triuterg . )— Hit f., an unlieeiufed 
teacher, was employed to teach in a 
Hchool district for one tenn undiT a 
written contract purporting to is; inaikt 
by defU.. w'ho are school tnisteca, 
incorporated under Scliools' Act. U. C. 
IttOS, c. 60. The contract w*aa signed 
by two out of the three troateea hut the 
corporate seal was not affixed to It Ac 


no ni(‘(‘llng of the tniMnH*H was hold to j 
authorim; the r-oiitract.. Under thin ! 
ofuitruet pltf. taught for one full , 
term, lii an aetloa X*t nsMivor the 
amoimt agn;<;d t«i Is; paid to her : 
JJrld : the wmtroi'l was made by the 
Kchmil trubt4M;H as a (;orpn. 6: not oh 
individualH ; the oontnu't Ih iirieii* 
fore(;ahle hoc/itine iimlor the atsive Act, 

It Ih 'Ultra t'irvjt of (he tr(iKt4‘^M i 

t4» emph»y an iiiilleensed t«;a4:her ; 
deffH. an* not liable on a qtuitUum 
itur til for the m;rvir'4*M <ff pltf. IsxiaiiM; 
tin* employment 4if pltf. was uUrn rirrH 
ea there was no eompleUsi work which I 
the trustees wiiild ar‘4*4*pt or rej4*ct. - - ■ 
llKioirr .*^:iiooL iusrKn''r .No. 71. ■ 
Tki'htbbh r. Ykkxa (HflO), 40 

X. U. li. 3r>l ; 10 E. L. it. 1.— CAN. 

r. Arrearn of Btiiary ■ UrmtditH fttr 
rr/v/ecry.) —The ot. roUiafni a i/uifuiamun 
to is>mjM*l ttch4Mfl truHtces to pay a Htiin « 
aivarded to a teaciier for arrears of , 
salary observing that there were other 1 
remedies open, — He O'Lkary A IIla.vu- 
FOBD 8(;hool Tkchtebs (I460h lii ’ 
U. C. II. 556.— CAN, 

s. l^roeUifm of IwirU d* btdyiny.]— 


Srdusd (.ruH(4H*H Imvo no power under 
Sfditsd Aef, 11 Viet. c. 20, to make an 
ngm'iiient for provldliig the teimlier 
with board A. lodging. '(^tJiN v. 
Hriiooi. Tki htkkh (IH50), 7 U- C. It. 
1 30 ; rontul. WiiionTe. Htki'IIKN H('I(UUL 
Thlhtkkh, 32 i;. C. It. 541.— CAN, 
t. PrortHiofi of furl -Sjtrriul affree- 
mrnl.y Pltf. a Lnwher, sued ufioii a 
HiKH'ial agreeiiieni staled t«> have IsMUl 
iiiiule by deftH, as trusUsui, to furnish 
iiiiii with fuel when r«s|iiir(si, under 
II Viet. e. 20. Imft44. UemtllTOfi, 
isstause n*» reouest with time A plais; 
had Issui ullcired to furnish fuel, 
A Issfuiise defts. wore chumd os In- 
dividuals : lirUl : florditraUon i>a4l on 
botii gTfMimls. Aniikkso.v r. Van- 
Kirr.\nT (l»4li), 5 V, U. It. 335. -CAN. 

a. Plaiin for rjira astrk dofne-^ 
Ahnrnrr of furiiutl aurecnuod.i l*ublle 
.Si.lnsdH Act, H. H. M. 1913, e. 165, 
H. 150, under which nr> agns;tuoiit not 
tinder the corporate seal A signed by 
the parties Is of any validity wluit- 
ever: — Hrtd : to bar (he right of a 
teacher to nsrover frtun the school 
distrlet extra rein iiiierut Ion for (s^rtuia 
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Education, 


Sect, ^ a nd r etngnaiion,] 

The committee, with great reluctance & under i 
protest, to effect economy, decided to | 

teachers sixty years of age & upwards entitled to ' 
a pension who were of lesser efficiency, & following ‘ 
on a report on that matter more than half of the 
71 head teachers were given notices of dismissal, 
pur|jorting to be given on educational ground in 
pursuance of 1921 Act (c. 51), s. 29 (2) («). As 
no part of the expense of pensions came from 
rawjpaycrs, the younger teachers appointed to 
the positions of the dismism^d teachers would 
receive considerably less salary, the dismissals 
would save ratepayers. The managt^rs of pltfs.’ 
scliools having refus<;d to comply with the direc- 
tion for dismissal givc^n by the local education 
authority, that authority, in accordance with 
the power given thorn by the above sub-sect., 
thems(ilyc!s gave notices of dismissal to pltfs., 
purporting to be given on the ground that they 
perform their duties as 
eliloiontly as younger teachers, or to do full justic«‘ 
U) their pupils. No complaints as U) the ofhciency 
of pltfs. had b<»en i*ecoived prior l/O the it^poii) 
being drawn up as t/O which of tlie teac-hers of 
sixty years At upwards wej-e less efl[if!ient, At it. 
was h^hhI by educatimi auihoritj(‘s in gc»neral 
that the teachein who hatl reac-lied the age for 
periBions were among tin* wisest. At most eJlicient 
<H Uie staff. It having b4‘en decided on tlie, (*vi- 
dence tlint the ival At only gr ainds for <iistnissal 
were tinancial, the educational grounds given 
being niewdy colourable ; - //r/d ; (I) the notices 
wei*e invalid At inoperative, as the meiv dt^sire 
to economise was not an educatlr>nal ground for 
dJHiiiiHsal within the sub-seet. ; (2) if hfwti fidr 

t»ducational gi-ounds had existed for the dis- 
iiiissfils, as the r<'|isons would tlH‘n have consisted 
of inix<‘d liriiiiieial A: (‘ducat-ionnl grounds, tin* 
not let's weiv invalid, having regard t 4 » tlie above' 
ri' *^*‘'*^' the Act, whieii rt'quiiH' 

t hat tJie gitjuiuls for dismissal by tht' ItH-al educa- , 
tion authority sliall be ('diicational only ; (II) os 
the ptiwer givt'ii to the local edueation authority, , 
hy seet. 29 (2) (a) of the Act, to dismiss teochei’s on 
educational gmunds was a dist'ret ionary power, it 
was not. well exercised if any other grounds for 
the dismissal were taken into consideration.-- 
Sai>ij<:u r, SiiKKKiiii.i) (’ohi*n., Dyson r. Shkfpiklo 
roHl'N., 119211 I c\u 48H; 92 J.. ,1. Dh. 209; S8 

V. to ; to T. I.. R. 259. 

800. - Appointment during pleasure — 

Failure to comply with regulations.! Whert^ a 
IK'rson has bc'eii appointed litiad teacher of a public 
i*It‘ment4iry si'hool by a county council, during 


their pleasure, & subject to their reg^ations & to 
the Code of Ilegulations for Public Elementary 
Schools in Wales, s. 15 (a) (1), he can be dismissed 
for non-compliance with a regulation that head 
teachers should live within a specified distance of 
their schools. — Williams v. Qlamobgan County 
Council (1916), 85 L. J. Ch. 752; 32 T. L. R. 
532 ; 14 L. G. R. 741. 

301. Contract to pay durii^ military ser- 

vice — Absence of consideration — ^ect of Local 
Government (Emergency Provisions) Act, 1916 
(c. 12), $. 1.] — Pltf. was in Jime, 1914, appointed 
by defts., a local education authority, assistant 
master in a school, & his duties were to begin on 
Aug. 1914, the appointment to be terminable by 
a month's notice. Pltf. was at the time a member 
of the Territorial Forces, & after 'the outbreak 
of war in Aug. 1914, his unit was mobilised. In 
Nov. 1914, the secretary of defts.’ Education 
(Committee wi*ote to pltf. that the education com- 
mittee had passed a resolution that defts.* em- 
ployees who were called up for military duty should 
be paid their usual salary less the amount received 
from the Army. In Nov. 1916, the secretary 
of the Education ( Vjmmittee wrote to pltf. that his 
employment was determined. In an action for a 
declaration t hat pltf. was still in the employment 
of defts. ; -Held: (1) there was no contract by 
defts. to keep i»ltf. in their employment for the 
duration of th*' war ; (2) theix' was no consideration 
for defts.’ alleged piomist' as pltf. was alix*ady in 
the U'c'iTitorial Ai*my A: would have remained 
then* whether any piTimisi* was given or not ; 
(3) t he absence of consideration was not remedied 
i>y aboV(‘ sect., as a pitiiiiise which was not 
binding on a private employer was not by that 
S4‘ct. made binding on a local authority. — San- 
DKltSON V. WoilKINGTON BOUOUOII t'orNCIL (1918), 
34 T. J.. K. 386 ; 62 Sol. Jo. 535. 

302. Acting within statutory powers — 

Jurisdiction of court.) — Pltf. was a married woman 
t<*acher suing on behalf of 57 other married women 
t4*achers in tlu^ district of deft, council, who wen* 
emi)loye»l under contracts entei*cd into on Apr. 1, 
1919. On Dec. 3, 1919, the Education C’ommittee 
of deft, eouncil unanimously passed a,, i*esolutiou 
that- tht* ('iigageinetiis of marrU‘d women teachers 
under the4* autliority bts terminated, provided 
that teachers who had not completed tfic mini- 
mum period of rt»coi*ded service pixjscribed by 
School Teachoi*s (Superannuation) Act, 1918 (c. 55), 
should be allowed to cinitinuc up to the date of 
such iMiritKl of lecoixied 8t*rvice ; Ac notice was 
accordingly given to the teachers alTected by the 
n*B<ilution to terminate their engagements on 


board U) ooiiHiilt. with tho commit 
iM'foro rcmovitiK. Hunpciidliiir, or dlH- 
liiMiig a Uxtclier. 1 h a eoiuTttioa 
eMcui Ui the rlKht to dlHmisN. & an 
Injaaetlmi will Ik^ grant<Hl n^Htraiiiiiifr 
a Himitl from cliHiiiiMNiiig a teacher 
without. Hiich (HMiHultattoii. Such coii- 
Niiltat ion Hhould l)c a bund fide aMkinir 
of advk*c with a view to obtaliilufc It, 
& the lloani Hhould lay iM'foro the 
CuiiimitU'c all the material iioiHWsary 
to euable it to give Huch mlvlw'.— 
\\ II.KINSO.V r. Ut.\«o Koccation 
POAKI) (1888), 0 N. Z. L. U. 307.— N.2. 

t ‘j ‘“T '* * ■* *‘ducat loll Act , 

1877, K. 47, given or pix'iK*rvcH to an 
i^ueatiun boartl a power of pen^mntorily 
^aiuMiig a toaeber wbleh in dintiuot 
from the power of diomirtiuil given by 
a^t. 46, A: oan be exorcised by the Board 
without insulting the Scliool Com- 
^ttoo. — ^WiuiON r, HawkkV Bay 
EprcATOX Boakd (ISOl), 0 N. Z. L. U. 
*67. — -N.Z. 

o, miebfhutiour ** — 


QitfMtinii for Jury.]---V\ti., a Hchool- 
iiiiiHU^r, kuimI deftH. for wrongful dis- 
iiiiKHal. Defts. JuHtitiml the dUmUsal 
on the ground that iiltf. had biH.*u 
guilty ot •• groMH iidslKdiavioiir.'’ In 
HUPport of this plea deft 8. put iii 
evidetioi' certain ofTotuiive letters 
wrltteu by pltf. to defts. 6: their 
secretary. PMiicatioii Act. 1877, 
authorisoH defts. t<» diHiuiHH any st'hool- 
teacher in their district for ** i>iunoral 
i*onduet or gross misbehaviour,” but , 
It diM« not define tho duty of the 
teacher towards defts. At the trial : 
the Jiitlgii direoted the jury that one 
of the letters put in evidence was au . 
act of iusuliordluatiou, left it to ' 
them to say whether it amountiXl to 
gross misbehaviour. The Jury found i 
lor pltf. Deftiik thou obtained a rule 
nisi to set aaido the verdiet on the 
ground that the Judge should liave ; 
directed the Jury that the facts ; 
amounted to ” gross niisliehaviour *' ' 
wtthlii Kduoatiou Act, 1877, a. 47 : — ' 
Held : it was pioperly loft to the Jury ’ 


to say whether tho facts aiuouiiUxl 
to gross misbehaviour. — D ohkuty r. 
WeLLI NOTON DIUTKK'T EoUt'ATlON 
Buaku, 4 J. K. N. rt. 78.— H.Z, 

p. J>isNiiM(U hy BchtHtl board — 
l^eiwm irrt’ffular.) — I'llf. was tho 
master (»f a public school. Tho con- 
tract iH'iweeu him & *ho stdiool board 
gave cither party the right to terminate 
it on Olio mouth’s notice. There wore 
eight members of tho school board, A 
at a meeting on Feb. IV, a ronolutiou 
ivuH passed instruct lug the secretary 
to notify pltf. that the contract between 
him Hi tho boanl should cease on 
Mar. 31, which ho aec'ordingly did. 
The notice of tho lueetiug given to the 
members of the board did not state 
that the matter of determining pltf.’s 
contract w*as to be considered, Sc some 
of the members liad no knowledge of 
this fact, nor had pltf. any knowledgo 
or notice of the meeting. Only lux 
members of tho board attended the 
meeting, of whom tour voted in tevour 
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July 31, 1920. On Sept. 20, 1020, a circular from 
the Education Committeo headed “ Termination 
of Eng^ements was sent by B. as Director of 
Education to pltf. & the other teacliei's referring 
to the resolution of Doc. 3, 1010, & stating that 
their engagements would terminate automat ically 
on the date when the period of minimum lecol^ded 
service cxpirt^d, & asking them to stati* the dat<«s 
upon whicli they would respectively complete the 
X>eriod of recorded service entitling them t^> a 
l>ension. Replies were received from all the 
teachers giving the required information. On 
July 7, 1922, the Education (''ommittce a 

resolution by a majority of 25 to 3 that, having 
regard to the large number of ceHiOcated teachers 
who would complete their course of training in the 
month of July without any prospect of securing 
employment, the authority took into consideration 
the advisability of terminating tlie engagements of 
all married women teacheis, other than those 
there specified, & the director was authorised 
to give all the married women ieachei*H Ihercdiy 
affected notice to terminate their engagements 
on Oct. 31 then next. 'J'he ivsolution w^as duly j 
confirmed by the council. Accordingly on .luly 24, | 
1922, B., as Director of Education, gave notice by 
letter to pltf. & the other tt^achei*s tc‘rminaUiig 
their engagements on Oct. 31, 1922, the iiotiees 
to the head teachers being for thrt»e months as 
from Aug. 1, that to the assistant t«‘achors as fi*om 
Oct. 1. Under clause 75 of the r<*giilations for 
the district, head teacdiers were? entitled t-o n^ccuve 
thrf?e ik assistant tiiachei's one caltmdar month’s 
notice, tivery notice to be given on t he lirst day of 
a month. In an art ion by pltf. claiming a declar- 
tion that the notice's of .July 24, 1922, wtuv invalid 
on various grounds, & for an injunction t<» rc'strain 
deft, council from acting on tliein Held: (1) it 
was not possible to constrw^ tie* (droular of Stqit. 29, 
1929, as a new offer of einploymi'iit down to a 
particular dat«‘. At even if it were such an <»ffer 
there was no f‘nfoi*c4»able contract ci'c^ated, as 
thero was no mutuality in the suggest'C'd inodilica- 
tion, A: no considt»ration for the concession ; (2) the 
authority of B. was limiteil to communicating 
resolution, ^ he liad no authority to make Uh; 
allegi'd ciffer on behalf of the eouncil ; (3) iukUt 
E lementary Kduc;ution Act, 1H70 (c. 75), s. 35, , 
the statutory iKiwei-s of the educatuui authority - 
must be so (‘xercist'd as to make tin* tenure of tli«5 
engagements at the plc^isuro of the Board, alt hough 
reat^nabJe n<itice might propt'rly be jirovidc'd 
for in contrac'ts witli teaijhiM-s so engaged ; (4) the 
resolution of July 7, 1922, dismissing th«* marrif'd 
women ieachei*s was passi'.d in 4*xc*rciK<* of the 
statutory powei's A£ duties of the council, Ik 
preface to the r(*solution indicating the desire l<«» 
put on end to uneiiipl<iyment was insert^Ml hofid fide 


in the honest belief tiiat they were acting in the 
best interests of the scliools in their district, & the 
ct. had no juiisdiction to rt^view their decision ; 
(5) the resolution was not invalid as aranst 
public policy, or contrary to the letter & spirit of 
Sex Disqualification (Removal) Act, 1919 (c. 71); 
(9) aithougii tlie notice of July 24, 1922, only 
bifcame efft^ctive on Oc( . 1, to expire on Oct. 31, 

I A: was thereforo not a proper notice witliiii clause 75 
* of the Hi'gulations, tliat objection was not open 

I to pltf. on the pleadings as they stood, Ac the ct. 

' was not entitled to luljudicate upon it. The 
I action was ai^conlingly dismissed. — l^K'K v. 

I Khonoda Urban (Vutnc’IL, |1923| 2 (-h. 372; 

93 L. J. Ch. 1 ; 88 J. \\ fl9 ; 155 Jw. T. Jo. 387 ; 

, 07 Sol. Jo. 539 ; 21 U. (1. U. 753. 

, 308. Dismissal by managers -Consent of local 

! authority - Notice given before appointed day — 

, Education Act, 1002 (c. 42), s. 7 (1) (c).|~-(l) 
j ScHit. 7 (1) (r) of the above A(4-, whuJi roquiros 
the consent of t he local ediUMitioii aut hority tc» the 
dismissal of a teaclier in a noti-])i*ovidt'4l public 
clem4‘ntiipy scluiol, has lui appli4^atlon t^) a case 
whoi*4‘, a teacher having been appoiriUnl by the old 
managing liody of suoli a sclux.)!, they, bidoro tJui 
Act comes into oiieratioii (»n “ t-iu^ apnoiiit^Hl day 
under sect. 27, liave given him thive months’ 
notices in writing terminating his i^ngagenamt 
imrsuant to the terms of tludr contract with 
him, At that p4*nod 4‘xpires aft-e'r they appoint^'d 
day. 

(2) A pltf. whe), prior to the al>4>V4' Act, has 
(uiie'rtMi inU) a luintriu't with tint edei managing 
body of a iion-providtul public; elem4*nt.ary sehool 
cannot maintain an action t4» eiifeiire Ids cont>riu;t 
I against the ni'W managing hexly apfxiintod uruler 
sect. 0 (2) of the* Act, wlieue that new managing 
body tioes init inciueje tin; firiginal contracting 
parties. — Jonkk v. lliuuiRs, |1995| I <?h. 189; 
74 li. J. <^h. 57 ; 92 I.. T. 218 ; fi9 J. W .33 ; 53 
VV. U. 344 ; 21 T. L. Jt. 59; 41> Sol. Jii. (i7 ; 3 
L. a. R. 1, V. A. 

304. — Grounds connected with the 

giving of religious Instruction.] Ukrry r. I^Maxpis 
(1990), 59 S<d. J4). 742. 

306. . .) In 1990, aft^r the 

passing 4»f Ediicaticjri A<*t, 1902 (c. 42), jiltf. luitereMi 
into an agtvcnieiit wif h tin* th4>n iiianagerK of the 
11. noii-pr<»vid4*d publii*. elein4*ntary schesd, wliicii 
W 4 is a (’hiirch of EngJaml school, for Iht eunploy- 
rniiiit tiH a t**;i<;b4*r. On ()4;t. 28, 1911, dedts., the? 
pifseiit maiiag4‘rs of (Ii<* seJKxd, gave pltf. a month’s 
noU<*e Up cJrf^M-miru* Ii4*r agHM'imiiit, all4*giiig as 
tiieii* re'asoii that, th4*y W4*r«' not s/ilisfieel with thej 
I'ldigious instnictieiri given by Iht in Mm* school. 
Until Unit notice* was given, no complaint with 
r<*gard t<* Uie* n-ligious iristrued u>n giv4*n by pltf. 
hael ever Ismui ina-ele. ’riie* cons<‘nt of the? local 


of the reexilutioti, & two ajfuiast it - 
Held: the above reHolutioii & noti^s) 
to pltf. iu purauanoe of it waH not a 
fair or proffer excrcleo of the power Ac, 
option to determine pltf. *8 contract 
Contained in it, &. the agreement with 

S ltr. wan not tomiinated tiiereby.^ - 

laiSBNLKES V. V ICTUS PCBLIC .SCHOOL 

Board (IdUl), 21 C. L. T. 520 ; 2 
O. L. R, 3S7.--CAN. 

q. Hiaht of trwders to digtnist.l — 
The right of public school truHtei'M tcj 
dUuiiiw for good cauae a teacher 
engaged by them. necoHaarily oxiHtH 
Irom the relation of the partien. — 
liAYMOND V , Cardinal Si'iukil 
TRUtfTKBS (1088), 14 A. B. 562. — CAN. 

r. IHtmiamU by aehotd truMeen — 
SfAiet inryukur^i — ^Hchcml tmateetf 
appointed under Con. Stat. eh. 65, 
muat act together Sc an a board ; tlierc’ 
fore, a hotloe of diamlmal aignod by two 


out oi three of tluuu, of a tcai'liercn* 
gfigofi under a written c<jijtrar?t, wlilrh 
notice won not ther«?Hult of deliberation 
in thcireonsirateca|»wlty, wan held in- 
Hutfleieiit. — Komkkthon r. JifKllAH 
SrilUUL DiHTKKT No. 2, TlCl'/^TliKS 
tl«S6>, 34 N. B. K. PKl.—CAN. 

a. A'jDTerf of— Oh wi*trial IrrutM 

of enyogetneni,\~- A u*acheT aeiiliig uiideT 
an agreement, who haa iMfcii wrong- 
fully diMiiiiMHed, may t reut hia dJwdiargo 
aa a rtiiMdinUng of tin* <!oii tract t»y the 
truHt4H*M, adopting the reta^lKhion, in 
entitled to bia aatary p/rn rata up U* the 
time of hia Ulacharge k thence to the 
thne of hrlnglug hi’? acdlon.- -Mc- 
PUKRSU.S V, I'SBOILVK S4;IPM>LTRCaTKBH 
(lUOl), 21 i\ L.T. 181 ; I O. L. K. 261 ; 
dtMd. liLKDDON r. YARMOrni HClhS>L 
TKcaTKBS, 17 fP. L. H. 343.- 'CAN. 

t. Vontraet of emjflovmmi not 

in wrUiny ,} — l*]tf., a teaeber, aued 


deft. ti'UHti’iM, on an ullegod verbal 
contrac.t. for wr<Migful diatniHHal He for 
SHIP damag4?H 8c amlH : -Held: pltf. 
contnutt not being in writing, Dntarlo 
Public Schoola Act, lilhj (o. ;i8>, h. 81 (1) 
wiia a bar t4i pltf. 'a elulni. 'MilMurhay 

р. Kaht Nimhoijhi J*(;jiLio Sciiixil 
Boauo ur School hk^tion, .No. :i 
(linei), J.i O. W. Jt. 806; 21 (>. L. It. 
46. 'CAN. 

a. I*ower of dinmiMml in truidrrji 
only -I^UHunUtn by in/iabUatUip of srhtMtl 
diatricf.)- -A JIcciiccnI HChixd teacher 
einployeil by the iniiabliatita of a Hchool 
dLatrict , witti the aatMutt of the truatCKM. 
under Pariah HcIkmI Act, 1 itev. Slat., 

с. 40, can only is? diHifilaiwid during hJa 
U*nn of eiigageinent hy the? truateea ; 
8c It the iuhabitanta exclude him from 
the Hchord, whesreby lie b* pru vented 
from obtaining the provincial allowajiese 
under tlie Act, they arc liable Jn an 
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Sect. 7. — Diamisaal and resignation. Sects. 8, 0 <& 
10 ; Sub-sects. 1, 2 3.] 

education authority had not been obtained by 
defis. to the diemisHal of pltf. On Nov. 30, 1911, 
the notices <ixpin‘d & pltf. left. Pltf. brought the 
action for an injunction to restrain defts. 
from acting on the notice of Oct. 28, 1911, & for a 
declaration that she was Htill entitled to exercise 
the duties of the olhce of teacher, & moved for an 
intfsrim or<lc*r. At th(s hearing of the motion it 
atiIM*ared from the evidence of defts. that their 
nsal ground for dismissing pll-f. was that in their 
opinion she had ceasisd to bts a member of tins 
Chur'ch of Ji^ngland. Tliis pltf. denied : — Held : 
(1) under Kducation Act, 1992 (c. 42), s. 7, the 
position of pltf. was not merely that of a servant 
who had entered inU> a contract of employment 
with a master, a Usnn of which was that slie should 
not bc! dismissed except uixm liis compliance with 
certain conditions, but that she had a statutory 
right to the position wliich she had acquirt^d 
under t he Acrt, unless A until the. i^cquiiiiincnts of 
the Act with rc^gard to h<‘r (iismiss^il had been 
complied w'itli ; (2) th<^ gnjiind of dismissal 

appearing by the <»vid<;nc(i was not a groiin<l 
“ coniu^cted with the giving of religious inst ruc- 
tipn in the sch(K>l ” within the meaning of 
sect. 7(1) (r) thendon* the (consent of the local 
education authority to the pltf.’s dismissal was 
ii<?cessary ; (3) pltf. was entitksl to the injiuitdion 
ife dciclaration sht% asktsi. 

(4) Jn oifler to i*«*iider a disiiiissal without tin* 
consimt of the lo<;al education authority a valid 
dismissal under sect . 7 (1 ) (c) of tlie Ac t, it is mtees- 
sary tud merc*ly tliat the manag<*i'H should in their 
own minds eoiisid(*r that' a ground for <ilsmissal 
connected with the giving of r(*ligious instruction 
exists, but> that tin* ground should in fac^t exist .- 
Smith v. 11912J 1 (ii. 81tt ; si L. , 1 . (’h. 

483 ; 199 h. T. tMo ; 79 J. P. 499 ; 28 T. J.. H. 
332 ; 59 Sol. .lo. 397 ; 19 h. O. K. 431. 

: — .lit to (1) Conid. Hlanclmnl r. PuiiIdp, 
lliilTJ 1 Ch. Hi'i. An to (2) Apld. MUoliell r. KiimI 8UHSi>x i 
r'uiiiity ('oiiiicLl Clina). lOU L. T. 77S. Ah to (4) N.F. i 
liuiTloK V. ('ruwfunl, jlUlSJ 2 I'li. 158. Coiud. Martin i 
r. Kix'Ich i'orpn.. 1 (7li. :I87. Refd. ilarricH r. I 

C'rawfiinl, IHMtM A. 717 ; liaiiHtMi r. ituilrlliTc IT. i'., 

11U22J 2 Ch. 4m). 

806. - - .J JlAKlHKS r. 1 ‘kaw- 

FUiii>, No. 45, ante. 

307 , Power of court to grant in- I 

Junction.] -The managers of a non-priWided public 
elenn'iitjiry school ]>a.ssed i‘(*sohition ti> U*rminate 
the headnuusler’s iigivt'inent with them, iS: K^^nt 
him thn*e months’ notice in writing; but there 
was cmisiderable doubt wiiet-her the notice w'as ' 
valid, iS:, if it> w*as valid, whether it ivquiivd tin* 
consent of the local education authority : — Held : 


the ct. had power to grant an interim injunction 
against the managers. — Crisp v. Holden (1910), 
64 Sol. Jo. 784. 

308. Confirmation by local authority.] — 

Young v. Cuthbert, No. 13. ante. 

309. .] — BT.ANC1IAUD V. Dunlop, 

No. 48, ante. 

810. Irregularly elected — Education Act, 

1002 (c. 42), sched. 1., B. (8).] — Meyers v. Hen- 
NELL, No. 39, an/e. 

811. .] — Harries v. Crawpurd, 

No. 45, ante. 

312. Compensation on dismissal.] — fte Alleyn’s 
(.’oTXEOE, Dulwkjii, No. 200, ante. 

313. Resignation — Period of notice agreed 
upon — Whether extended to include vacation.] — 

A teacher of the Science, Art & Technical schools 
of the local education authority of a county 
borough had in .Jan. 1909, been appointed by th<* 
education committee at a yearly salary payable, 
& paid, monthly ; his engagement was subject' 
to three months’ notice, which could be given at. 
any time by eitlu^r paHy. The annual session of 
tlic schools closed at the end of .July. Owing to 
a i-eorganisation of the stall the teacher was asked 
to send in liis resignation. He did so on Mar. 22, 
1909, adding to the notic(j of resignation that it- 
was to take elTect on Aug. 31, 1909. 'J’he Kduca- 
iion Committee, how'ever, gave a countiir-noticc 
to tc*rminaie his services on July 31, 1909, when 
the holidays began : -Held : the teacher could not 
maintain an action for a month’s salary for the 
month ending Aug. 31.— Uann r. Plymouth 
(7oitPN. (1910), 0 lu (1. K. 01, D. C. 

Local education authority.] - See Part 11., »Sect. 2, 
ante. 

School managers. 1 - Nrc Part IV., Sect. 4, ante. 


Sect. 8.— LIABILITY FOR NEGUGENCE. 

314. Injury to pupil — Allowed to use fireworks.) 

— A schoolmaster w4io permits an infant pupil 
under liis can? to make ustf of flrew'orks, is i*espon- 
sible in an action for the mischief wliich ensues. — 
Kino r. Poui> (1810), 1 Stark. 421, N. P. 

315. Allowed access to dangerous sub- 

stance.] -Williams r. Kauy (1893), 10 T. L. It. 
11, C. A. 

Atinotoiion : — Mentd. Latlioin r. Jolinsuu & Nephew, llill.'t) 
1 K. H. .‘9)8. 

316. Whether headmaster liable for negli- 

gence of assistant master.] — Baxter r. Barker 
(1903), Times. Nov. 13, V. A. 

317. Acting for teacher’s convenience — 

Joint liability of teacher & education authority.] — 


notion on the ooHe.'' -C’onnok r. 
WiuuiNS il8<S2), 5 All. 185.— GAN. 

b. irroHfl/iil disniistkti -’ArOUrttiUm,] 
— The wrongful iliMinlMHal of u toaohvr 
Im n matter ** oomieotocl with hU 
duty," wlMdii Manitoba Hchool Act, 
ti. U3, Sc ouiuie 4 iieiit.ly not the MubiiK;t 
of an iwtion, but of arbitration only. — • 
l*KAIttKIN V. 8t. Jkax llAr'riH'rK 
I'ATllOLtO Sk'llOOL THVMTKKS (1885), 
2 Man. L. It. Itil.— GAN. 

o. StpiuraU nehooi bmird — JJfUt/a- 
lion of powerg to cAainnau- -Uitra viren. ] 
—Whore a 8oparate 8chiM>l boanl 
pasoes a roBoluUou auUiorising thoir 
otminnaii to appoint & diBiiiiiw teoebem. 
It in wUm -MacKkix r. Ottawa 

SKl'AllATN NCIIOUL TKCSTKKS (1815), 
24 1). L. U. 476 ; »4 O. L. R. a35.— 
GAN. 

d. IHsmiggal bit rdHcation deport' 
iwrnf— Cird Mur. 1613, 


pltf. woH ap|»olntod tooolior of a fichool 
under defts. admiuhttratiou, upon tormn 
that the appointment should be Hubject 
to thri'ie montbH* notice on elUier aide 
Si, subJiH*! al8o to transfer at any time 
tAi another part of Uhodeala. lii con* 
Hequenoe of iH'rtaiuoomplaLnta received 
from pareuUt the Kauoatiou Dept, 
witliuut fonnidatiug any oharNre ugaiuat 
pltf. direotod an luHpe<rtor to hold an 
inquiry & on the receipt of Ida report 
offertMl pltf. another jiost, 4k on hia 
failure to accept it paid him four 
montha* aalary in lieu of notice Sc 
terminated hia aer^’iooa. In an action 
brought by plti. in 1919 for a dtxdara- 
tioii that the enquiry waa irregular 8: 
iliogal the Trial Cl. found that though 
pltf. woa a memlH*r of the Hhodoelan 
Civil Nervict* therefore came under 
the diacipUnary regulationa affecting 
Much mem bent, yet* aa be had not been 
puntahod under the regulationa but 


dealt with under Ida contract, Sc Ida 
engagement legally terminated Uio 
ct. had no JuriacUction to grant relief. — 
Moncktkn V. Monoktsn (1920), App. 
D. 324. --S. AF. 

a. lieamnabU nofier.harG. waa ap- 
pointed a teaclier of the Armenian 
CToilego, CTalcutta, for a period of three 
yeara from Mar. 1, 1912. After the 
expiry of the period lie continued in the 
employ of the College until July, 1916, 
when he received notice tenuinatiug 
hia acrvicea aa fn>m Aug. 1. A, in lieu 
of a month's notice, woa |»aid a mouth's 
aalary Sc a certain aum of money for a 
mouth's board Sc lodgUig : — Held : ho 
was entitled to a reafionable notice 
Sc in such a caae, in the absence of 
miaoonduct, either three uiontlui* 
notice or a term's notice would bo 
reasonable iioticif. — WiTTKNBAKgH r. 
Galstal'N (1917). 1. L. It. 41 CUilc. 
917. -INO. 
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Shith V. Martin & Kikoston-upon-Huix Corpn., 
No. 22, ante. 

Llal>llity of Education Authority.] — See PaH II,, 
Sect. 2, Bub'Sect. 4, ante. 

Liability of managers.]— Pari IV., Sect. 4, 
sub-sect. 2, B., ante. 

Schoolmaster in loco parentis.]— jS'cc Sect. 3, sub- 
sect. 1, ante. 


of the free school of W., two persons having been 
elected, the right of election being in the chief 
inhabitiinis, &; the chief inhabitants at the time 
of the foundation, & the heir of the survivor, not 
to be disco veiled. Qu. : whether the visitor can 
appoint a master. — A.-G. r. Br.ACK (1805), 11 
Ves. 191 ; 32 K. K. 1001, L. C. 


Sect. 9.— EFFECT OF RELATIONSHIP BETWEEN 
LOCAL EDUCATION AUTHORITY AND 
MANAGERS. 

Sec Nob. 1.3, 45, 47, 18, ante. 


Sect. 10.— SCHOOLMASTERS AS OFFICERS OF 
CHARITIES. 


Sun-sECT. 1. — AppoiN'mENT TO Office. 

318. Right to nominate — Given to vicar & 
churchwardens — Exercisable by majority. ] — A 

power to appoint a Kchoolmaster to an ancient 
foundation given to the vicar & chiii’cJiwardens 
& in case of their neglect in api^ointing, tlien to 
devolve to two corporate bodies in succession, 
& to result in the dernier report to tlie same vicar 
& churchwardens to whom also the general power 
of managing the trust was committed, is w<!ll 
executed by the vicar & a majority of tlu^ church- 
wardens ; especially if such an election be sup- 
poittid by usage.— WlTHNEiJ. v. OAimiAM (1795), 
d Teim Pep. 388 ; 101 E. K. 010. 

JunatatUmH : — Apld. WlIkinHon r. MaUti (JS32), 2 CV. & J. 

*»30. Reid, lilackot r. OliKiiid U829). 11 IJ. A C!. 8,'il. 

Mentd. Grliidley v. Barker (17i>8). 1 Boh. itc P. 22U : 11. 

r. MaHliltor (1837), « Ad. & fc:i. 153 ; Fell v. Charity Laiidn, 

Official Truaiee, 11898] 2 Ch. 44. 

819. Controlled by lord of manor--- 

Appointment to lord Invalid.] -Where a controlling 
power of absenting to, or dissenting fi-om, the 
appointment of a master of a fn^e school, is givtm 
to the lord of the iminor, such lord cannot himsedf 
be master. 

If he is appointed nvistc*!*, lu? may b<* removed, 
upon an application by petition in the; Ct. of Gli. 

He KisuiY School (18.30), 8 L. .1. O. S. (Jli. i29. 

L. V. 

320. Whether alienable.) - - A gramma 

school was found(;d A endowed by viitue of letteii 
patent wliich ordiiined tliat the scliool slioiild b< 
altogether of the f)atronage iSt disposition of th< 
founder dc iiis heirs by whom the schoolmaster] 
& guardians should be nominated foi- ever 
Held: such right of nomination might lawfully 
be aliened.— A.-G. r. Bhentwooh School (18.32) 

3 B. & Ad. 59 ; 1 L. J. K. B. 57 ; 1 10 K. U. 23. 

Jntwiaiion: — ^FoUd. A.-G. v, Bouchcrett (1858), 25 Beav 

116. 


321. .] — A testator bequeathed 

a sum to A. upon trust to lay it out in lands, for the 
endo^nnent of a school, he appointed that A. 
&, his heirs should l>e feoffees in trust patrons 
protectors of the school for the electing a fit & 
sudicient schoolmaster : — Held : the; right of 
patronage was alienable. — ^A.-O. v. Bocciieuett 
(18.58), 25 Bcav. 110 ; 23 J. P. 000 ; 53 E. B. 580. 

822. Additional master — Whether vested 

In party appointing headmaster.] — Stratfoiib 
Graiocar School (1843), 1 L. T. O. 8. 280. 

828. Appointment by heirs of founders or chief 
Inhabitants — Failure of heirs of founders — 
Whether appointment In visitor.]— Petition to the 
lx>rd Chancellor, as visitor in right of the Crown, 


I ScB-8Err. 2 . — Tknithe of Office. 

324. Grammar school - Whether estate of free- 
' hold.] — The mast^^r of a fi*eo scliool has an estatiO 
of fi'cehold in his ofhee, iK: is not rt^movable at thet 
pleasure of the patrons of the schcK>l . — He (Shipping 
' SODBURY Guammah-Schoot, (1829), 8 Jj. .1, O. 8. 
Oh. 13, L. O. 

: ylunotalion :-~Retd. A.-G. r. BrlHtel Corpn. (1845), 14 Sim. 
618. 

I 325 . Or during pleasure.) — K. r. 

1 Darlington School (Governors), No. 33(1, poel. 

326. Subject to alteration of scheme.] — 

, The revtmues of a charily grammar school iiaving 
j increased tenhdd, the ct,, on a va<Nincy, n^Hirained 
I ilie a])pointm(Uit of a new master, until soim^ihing 
' had been siittled as io a now seliome. Hubse- 
! quently, liberty was given t/O appoint a new master, 
j he taking his oHlee sulijeet to any futui'o idtiM'atioiis 

to be direcUid by tJie ct. A.-G. v, liOCTH Pure 
1 School (Warden, etc.) (18.51), It Beav. 201 ; 
51 E. 11. 203. 

327. Charity school — During good conduct.] — 

He JhllLLlPs’ (IlIARlTIEH, No. 315, post. 


Hcb-hect. 3. — Hemoval from. Offh’E. 
j 328. By trustees Power of majority.] —Tin; 
' appointment of a schoolmastttr, elected by a 
majority of th(j triJsGies at a mc^etiiig aHs<fmbled 
' for tlie purpose of the (ih^ction, iie<Hl not be in 
writing, nor can he be dismiHsed, i^xcept by a 
majority of the trustees at a similar meeting.- - 
Wilkinson r. Malin (1832), 2 (Jr. Ao .7. 0.30; 2 
Tyr. .544 ; 1 L. .1. Ex. 2.31 ; 149 E. K. 208. 
Jnruifalitmfi - Mentd. r. Krutintf ( 18 IS). 6 C. B. 136 : 

I'erry V. Shipwuy (1S59), I GIff. 1 ; /fr; Cuiiiinloii C;iiarltleN 

(IH8I), IH t:h. D. 310; ife Wl»lf»*lcy, Jjoiidon, Bp. v. 

W)ilt«4cy. flOlOJ 1 (‘l». 600. 

I 329. - - (J4‘rtuin pmperty wjis 

: dtivised upon trust, tluit/ truste(*H, with the consemt 
j c»f the pai'ishioners, should provhie a sciioolmixster 
! to tea<‘h thirty f)oor s<diolarH. One of tlie 7)ye- 
lawH of the trustees was, that the majority of tJie 
trustees pr(*H<!nt at any m«H‘ting shall, by their 
vote, hind tiie minority then j)reHf‘nt, as well ;ih 
tile abs<mt lriist<*(;s. PItf. succeeded t^i tlie olTIct? 
o' schrK>lmast<T in 1851, by appointment of a 
vestry meeting of tlie parishioners, on the rtjcom- 
mendaiioD of the inistr^es. In J854 the majority 
of the trustees at a meeting canned a resolution 
to dismiss pltf., & notice, purporting to (;oine from 
a majority of the trustees only, was accordingly 
given to tiiai effect to plif. : “ Held : ilio tnistctes 
wi'in? to be considered the appointing parties, & 
not ihcf pansldoners, A the nfitice of dismissal by 
the majority of trustees was binding. — Kyan v. 

I .lENKiNHON Haund. Ac M. 98 ; 25 L. J. Q. B. 

, n ; 25 J.. T. G. H, 298 ; 20 J. l\ 38. 

330. - — Exercise of discretion - Jurisdiction 
. of court.]— A.-G. r. Bedford Coiipn,, No. 229, 

' ante. 

^ 331. .] Hy Bedford 

(Jliority Act, the injKU*eH of the cliarity, who are 
! a body corfioratci, are empriwered to remove the 
inast4*r of the English scIkkiI, for just ik reasonable 
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Sect, 10. — SchoolmaHierH as officers of charities: Sub- 
sect. 3.] 

cause ; ^ it is provided that if any tioistcc 
or trustooB siiouid misdemean himself or them- 
BclvoB, in any manner relating to the charity, it 
should he lawful for any person to i)refor a petition 
to the liord (Chancellor against any such trustee 
or truHt<*<*H, & with or without making all or any 
of t}i(» otlier (Jii8t<3<‘s paiti(*8 thej-eto, if sucli person 
should HO think fit ; A. i-be Lord CChancellor is 
autliorised to cause the j)ei*8on or persons against 
whom the petition should be jirefemid, tx) be 
<*xamined, in such manneu* as should be thought 
lit, for the discov<?ry of the truth of the matter 
alleged against him. One of the masters who had 
been dismissiMl by the tr8ut<3eH, pn3Hented a peti- 
tion against them, complaining that he had been 
dismissed invgularly A; not for grKKl &> reasonable 
caus<3 : — Held: the ct. liad no jurisdiction tx) 
entt^rtain thi? j)etition. - /fr (-JiAitiTV 

tl833). 5 Kim. 578 ; 58 K. H. 45(1. 

382. — — .j — Where trustees have 

power to displace a schoolmaster upon any nc^glect 
or misbeliaviour in such HchoolmasUT, & t hey, upon 
h'gitiinate materials which might jjossibly have 
satisfied a n^asonable man desirous of doing justice, 
come tx) a ceHain concliision ii])on a point of fact, 
as to such ni^glect or misbehavumr, it is not the 
oillce of the c(.. to int<Tfere with it.— He Kj«kmin<j- 
T(»N ScHooi., iiV p. Wakd (1817), 1) Iv. T. O. S. 
333; 11 .lur. 421; vrevioun proceed intis (181(1), 
7 L. T. O. S. 319. 

AitMtiaiiunH Conid. WIIIIk r. Hiihle (18.51). i:i Ileav. 117 : 

llayiiiiiii r. PiiKliy Srliool (1874), L. K. 18 K(|. 28. Kentd. 

fStitllli r. IL (1878), App. ('ns. (il l. 

833, .| - lly a scheme of (he ct. 

for the n>gulation of a grammar school aiitluirit y 
was given to tlu^ trustees “ upon such grounds as 
they should, attladr discn»tlon, in tJie duc^ exercist* 
^ (execution of the powei-s A trusts ref>o8(Hl in 
thf^m, deem just,” to remove the masUT at one 
iV. confiim it at a Hubsecpient special meeting. The 
trust>e(*8 having grounds of complaint against tlie 
mastxn*, tlu^y, without his knowledge, referivd the 
matt(‘r U} a committ^‘e, who investigatxHl the case 
in his abs4»nc«» A without his knowledge, A- rc‘poi*trd 
against' him. The trustxM^s, without communi- 
cating the ri^port' or hearing him, confirmed it in 
his absenci*, A ivsolved to j*emov(3 him ; A they 
siimiiuuied a second miHding to confirm the 
rf'solution. The master then attxmded A was 
h<>ard, A the removal was ('ontirmed withc»ut any 
ot her lu‘ai‘ing or inquiry in his pi-es<»nc «* : — Held : 

{ I ) t he regulation did not conhr upon t he trustees 
an arbit rary vatwer to dismiss t he xuast'i'r. upon any 
grounds which thi*y might deem just, free from 
any contHd of the ct. : (2) the masker had had no 
proinr op|>ort unity alToixled him of «h*fending 
iiimself, no 8ullicient> nutans of ex])lanation A no 
means of proving his defence. A, on motion, the 
irustxH's weiv n^st rained fixmi enforcing the dis- 
missal A ejecting the masU'r.- -Wii.us r. ('iinj>K 
(1851), 13 Ueav. 117; 20 L. .1. (^h. 113; 17 

L. T. O. S. 12 ; 15 .lur. 303 ; 51 K. IL 4(1 ; previous 
proci'edhitjs, lh»K d. (-iiiLns r. WihUS (1850), 5 
Kxch. 8111. 

AHtuiiatUmn .'--(JtHeralti/, CoDld. Hayiuaii r. Rugby Sc’honl 

(1874), li. U. 18 Kq. 28. Xentd. Woud r. PniHtwicii 

(Hill), 104 h. T. 388. 

334. — — Reasons need not be assigned.] — 

Where trustiHJs of a foundation school have power 
to remove the mastx»r at their discretion, they. are 
at liberty to rtw>ve him without assigning a 
r<*aaon, if they do not act corruptly or from im- 
proper motives.- “hV BrxTON KriicHiL, Ex p. 
IIOLIJ^ND (1817), 8 L, T. O. K. 4(54 ; 1 1 Jur. 581, 


335. By court -Not where misunderstanding of 
duty.] — With regard to that part of the prayer of 
this mformation, which relates to the removal of 
the master, it is not the habit of this ct. to remove, 
where thei'c has been any misunderstanding as to 
tlie duty ; but when that duty is prescribed, the 
master must determine eitluu* to hold the situation, 
doing the duty, or to discharge himself (Lord 
Kldon, C\).— A.-(1. V. (V>oPEits’ Co. (1812), 19 
Ves. 187 ; 34 E. H. 488, L. V. 

AninAiUitm : — Xsxltd. A.-O. r. Staiiifonl (1842), 1 Pli. 737. 

336. By governors — Discretionary power - - 
Validity of bye-law.] — To a maudamus by the upper 
masker of a grammar school to the governors k) 
nf8toi*e him to lii.s oflice, the return set forth the 
chark*r of foundation, by whicli the governors 
were empowcjrtHl k) appoint A remove the master. 

“ according to their sound discretion ” A of ap- 
pointing otht*r in his stem!. Tlie i*otum then 
alleged specific instance's of misconduct in prose- 
cutor, who being calh'd on to answer, A having a 
reasonable opfMirtunity, A failing to do so, was, in 
the exeMvise of their best diseivt ion, A tlu'y deeming 
him an iintit- pei^son, removed him from his office*. 
The? ple*as severally t<rave*i’se*d tlie a]leg(*d instance's 
of misconduct, A si*t forth a power given by the 
eharte*r k) (lie gove*rne>i‘s to make* bye-laws for the* 
ge)vt*rnme»nt eif the* master, etc., A that by a bye- 
law e)f 1748, made by the governeirs ne» mask?r 
should bet re*me)ved, unless a sullicient cause of 
complaint was made in writing against liim, A 
alle»we*d to be* Hutflcie*ni. The plea then averre»ei 
t hat no such sunicie*nt e*auHe was maelc in waiting 
against pre)se*cute»r be*fe)i*c» his re*iriovaI, A alle)we?d 
as suificient . On this allegation, as on the traverse's 
e>f miseoneluct, issue's we*re Joine*el, A all the findings^ 
were in faveair e>f prosc'cuteir : — Held: (1) defts. 
were entit-le'd tei jiielgment non obstante veredicto: 

(2) the otfie-e* eif iqiper mnste'i* at the school was not 
a freehold, hut held ad iibihivi only, A as such 
he was removable wit bout summons or hearing ; 

(3) as the* return cemtained an exiiress alle*gation 
that the governors, in the exercise eif theur best 
disere'tieiii, A eleM*ming him unfit, die! I’enmvet the 
piosecukir, whie;h was not travem'd, the issuers 
raised were immaterial, A Ohj i*eturn was sub- 
stantially good; (4) the bye-law was invalid, as 
restraining A limiting the powers originally con- 
feri*ed on the governoi's.---H. r. Dakuncjton 
School (Govkunors) (1844), tl (4. H. (182; It 
L. .1. 0* ii. h7 ; 4 1.. T. O. S. 175 ; 9 .lur. 21 ; 115 
E. 11. 257, Kx. Vh. . 

Annotulionn : —Ah to (1) Conid* Wildes r. Russell (18G0), 
It. 1 C. V. 722. .In to (2) (3) Conid. Osfrood r. 

Nelsiui (186U), 10 R. A S. 119 ; IlayiiiHii r, HiiKby School 
(1874). 1^. H. 18 Kq. 28. Refd. U. r. SiiiiUi (1844). H 

Q. li. (114 ; R. V. St. Stephen's, ('oleinaii St. (1844), 14 
L. J. Q. li. 34 : lie Freniiii^oii School, Kx p. Ward 0840). 
10 J. 1*. 438 ; 1)00 d. Childe r. Willis (18.50). 5 £xch. 894 ; 

I R. r. Oudi (18.50), lo g. li. 47» ; Ex p. Teather (1850). 

1 L. M. A I*. 7 ; Willis r. Childe (1851), 13 licav. 117 : 

R. r. Manchester, etc. Hy. (1854), 4 K. A li. 88 ; Wildes 
r. Ruasell (1860), L. H. 1 C. 1*. 722 : Dean v. Bennett 
(1870). 6 (.’h. App. 489 ; Itr Alleyn's College, Dulwich 
(1875), 1 App. Cas. 68. GrnrnUty, Xentd. AbeiKavenny 
r. IJaiidafl lip. (1888), 20 g. B. 1). 460. 

Public schools .) — See Part ^V., Sect. 3, 

; ante. 

337. By committee of management — Im- 
properly constituted under trust deed — Master’s 
, right to be heard.] — A trust deed of a school. 

; dated in 1857, provided that its eonduct A the 
I appointment A dismissal of the teachers should be 
! managed by a committee of the vicar, curate, A 
! churchw^ardens, A live lay members possessing 
j certain property qualifications, A that vacancies 
j should liUtMl by nomination on the part of sub- 
! scribers, but tliat no default of election nor any 
; vacancy during any current year should prevent 
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the contuiuing members from acting meanwhile. 
Pltf. was api^inted schoolmaster in 1861. Deft, 
became vicar in 1888. At that time all the original 
lay members' places had become vacant, & had 
not been filled up, & the school was managed by 
the ex-officio members. At Easter, 1891, a vicar’s 
churchwarden was elected, but not a people’s 
churchwarden. In Sept. 1801, a comnutteo 
meeting was held by the vicar, his curate, & 
churchwarden, there being present also one or l^th 
of the sidesmen, who, though not members of tlie 
committee, had been in the habit of attending the 
meetings, & a resolution was passed to dismiss 
pltf. & the other teachers. One of the sidesmen 
voted for the resolution. The people's church- 
warden of the previous year had no notice of the 
meeting, &, did not attend. The resolution was 
on the ground that owing to the financial position 
of the school it was desirable to rearrange the 
staff of tethers. Pltf. was not invited to attend 
the meeting: — Held: (1) the n^solution was 
invalid, because of the unauthorised addition to 
the committee &; because notice of the meeting had 
not been given to the people's churchwarden ; 
(2) the remaining members of the committee could 
act although there had been default in previous 
years to elect, the judge being of opinion ^o that 
this would have been so independently of special 
provision. 

(3) The judge stated that he knew of no autho- 
rity that pltf. was entitled to be lu^aid at 
meeting, the resolution being on such grounds iis 
above stated. — I ^ne v. Norman (1891), 61 L». .1. 
Ch. 149 ; 66 L. T. 83 ; 40 W. K. 268. 

Annotatunis: — A» to (1) Diftd. Pottle v. Sliarii (18«(JK (*.> 

L. J. Ch. 908. Cohm. Harries i?. C^rawford (1919), 8:i 

J. I*. 197. Retd. Meyers t*. ileiiriell, (i912J 2 Ch. 2r}0. 

338. Right to Injunction.] - Where 

pltf., a school inistn^ss of a public elem<»ntary school 
established under a deed of trust, had been 
dismissed from her employment by an irn^gularly 
constituted committee of management by whom 
she was appointed, instead of by the trustees of 
the scliool ; — Held : she had no right to an injunc- 
tion to restrain the committee from so dismissing 
her, notwithstanding the temis of the decid.- 
PoTn-E i\ Sharp (1896), 6,5 L. .1. Ch. 968; 7.5 
D. T. 265 ; 41 Sol. Jo. 11, C. A. 

SeCf aliso. No. 45, anfc, 

339. Master of grammar school - Whether re- 
movable at pleasure.] — Ite Chippino Sodruhy 
(iRAMMAR School, No. 324, ante, 

340. Without summons or hearing.] 

— K. r. Darijnoton School ((jovjsunors), No. 
336, ante, 

341. Power of trustees to stipuiate for 

notice to quit.] — The trustees of a free giammar 
school, whose origin did not appear, lield proper!, y 

to the use of the school." Having elected a 
schoolmaster, they obl^ed him to enter into a bond 
A agr^ment, stipulating that he should not hav(; 
or claim a freehold in the school, or estates ; A 
should Quit at six months' notice, A should not 
intermeddle vrith the estates, A certain other 
stipulations as to the government A management 
of the school \—Held : the triist<*eH had exceeded 
their powers. — lie Kovston Sciickil (1839), 2 
Reav. 228 ; 48 E. R. 1167. 

342. Attached to cathedral Summary 

dismissal by dean A chapter.] — The relationship 
in the ordinary case of trust«M* A ee«iul qwi iruM 
does not exist between the dean A cliapter of a 
cathedral church A the headmaster of the grammar 
school attached to it, where both tlie cathedral 
A school are governed by the statutes of the 

J. — ^VOL. TJX, 


founder A subject to the juiisdiction of a special 
visitor, A where the hea^aster is paid out of 
the common funds of the endowment. Whero the 
dean A chapter of the cathedral church of R., in 
exercise of a power vested in them by one of the 
statutes of the founder, summarily dismissed the 
headmaster of the grammar school attached to 
the cathedral fi*om his oflicc without hearing hhn 
in his defence, the ct. rt'fused to interferes by 
injunction, either durante Hie or otherwise, to 
restrain the* dean A chapter from removing him 
from his office or appointing another headmaster 
1 in his stead. — W jhhton r. Rochkhtkp (Dean A 
CHAI^TER) (1849), 7 Hares 532 ; 18 L. J. Ph. 473 ; 
13 Jur. 694 ; 68 E. U. 220. 

343. Agreement to resign at request— Enforce- 
ment of bond.] — A bond givt»n by a schoolmaste^r 

i of an anciemt public school, who had a fn^ehold in 

1 his office, to resign at the reqiwst of his patron, 

! is good at law ; but equity will ivstraiii any 

improper use of it by the patron. — Lehu r. Lewis 
( 1801), 1 East, 391 ; 102 E. R. 151 ; affd. nub nom. 
Lewis r. Lkoh (1802), 3 Ros. A W 231, Ex. Ch. 
Anmiiaiitmn : — Raid. Flotohor u. SondoH (1827), 1 lUl. N. S. 

144. Mentd. Klrkcudbrlffla r. K irkcnidbriKht (1802), 

8 Vos. 51 ; Hariiott v. Hates (1847), 8 L. T. O. H. 34:i. 

344. Grounds for dismissal — Neglect of 
scholars.] — l)e)E d. Coyle v. (kn.E, No. 358, posl. 

345. Dismissal on charge of misconduct — 
Necessity for charges to be communicated to 
master — In writing.] — R. having been declared 
entitled to liold the office of schoolmastcM*, A to the 
eiiioluuKuits thereof so Jong as he slunild well 
c;onduet hiiuscdf, A couqietent to the duties 
thf^ifcd : —Held : IJio trusUn's of the charity were 
not warrantetd in dismissing him for allegtid mis- 
conduct ill a summary manner, but wt^re bound in 
the iirst instance t<o rediKu; inU) writing tlie 
charges against him, A cause such cliarges to be 
communicated to him, in order that lie might bo 
enabled to m(!et them by <*videne<? or othen^iso, -- 
lie J^IIILLIPS’ CIIARITIEH (1845), 9 J. \\ 741 ; 
Mul} nom. He Philliph' (Uiarity, Ex p. Newman, 
9 .fur. 959. 

AnnoUUion Mentd. SiniUi r. Jt. (1H7S), 3 A|>|). Cam. 014. 

346. Whether opportunity for defence must be 
afforded.] — To enable tlie visitors A feoffe<*s of a 
friie grammar scIkmiI to bring an eji'ciment for t he 
recovery of tiie ijossc^ssion of tfie scdioolhouse, etc., 
against o. school masti<u* dlsmiss(*d for misconduct, 

! his int(irost must- be sluiwii to have been temiinatijd 
in a ifigidar manrHir. In order bj elTect this, lie 
should, )sd(3r(3 dismissal, be summoned A heard 
in answer to the charges forming the ground of 
such dismissal. Doe d. TiiANKrr (Earl) v. 
Cartham (1823), 1 Ring. 357 ; 8 Mcxin*, (\ 1*. 368 ; 

2 L. J. O. S. J\ 17 ; 130 E. H. 141. 

Annf*ifi/u/rtJi : -Retd. U. r. Hiiiiili (1844), 5 Q. H. Hi t. 

Mentd. Uonalioo v. L. O. Hoard (1H82), 40 L. T. .*100. 

347. R. V. Darlinoton School 

(Governors), No. .336, ante. 

348. —.\ --Hc PinLLii*H’ Charities, No. 345, 
ariU'. 

349. .] ’"Willis v. (7hildk, No. 333, anie. 

350. — ,j — l^ANE V. Norman, No. 337, anie. 

351. -.| -The deiMi of trust cstablisliirig an 

endowed sethofd providtjd that the mastfT of the 
kcIhk)] should b«? appointed by the vicai'S of three 
sfieciruMi pari.Hhi‘s, A iwiwer was given to the thns* 
vicars to remove the masb^r for certain specified 
raiis^'s. Pltf. was appointed ninnUfr of the school 
ill .Apr. 1896, A in D<*c. 1890, two of tlie vicars 
served on him a notice of dismissal, signed bv 
themselves, which statial certain reasons for his 
dismissal. No meeting of the vicars had beeti 
summoned to consider Uic question of pltf.'s 

u u 



610 


Education. 


Sect, 10. — ifchoolma8ier8 <is officers of charities: Sub- 
se cts, 3, 4 cfc 5. Sect. 11 ; Sub^seda, 1 <fc 2.] 

ditanisHiil, & he had not had any opportunity of , 
being heard in his defence. There was no evidence i 
that the third vicar had been consulted. Pltf. j 
commenced an action against the two vicars who | 
had signed the notice, & moved for an interlocutory j 
injunction to restrain them from removing, or ! 
purporting to remove, him from his office until i 
after tiie holding of a meeting of the vicars, & until \ 
lie should have had an oppoHunity of being heard ; 
at such a meeting in reply to any charges made ! 
against him : — Held : (1) defts. could not remove 
I)ltf. without first affording him an opportunity | 
of being heard in his own defence at a properly 
constituted meeting of the vicars, & he was entitled 
to the injunction ; (2) for the jiurpose of obtaining ; 
this relief it was not necessary, under Charitable i 
^JVusts Act, 1863 (c. 137), s. 17, to obtain the ; 
consent of the Charity Comrs. to the bringing of tiie | 
action. — F ishku v. Jackson, [1891] 2 Ch. 84 ; 80 
L, J. C?h. 482 ; 04 L. T. 782 ; 7 T. L. II. 368. ' 

AniMtaUans : — Contd. Hu-itIoh r. Crawford (ItflO), 83 J. P. 

1B7. Msntd. Hllvor v. GutU (1HU3). 37 Bol. Jo. 770. 

852. Injunction to restrain master from teaching 
• -Whether consent of charity commissioners 
necessary.] — An action in the (5h. Div. by the - 
governors of an endowed school against the , 
master, whom they had dismissed, claiming an . 
iniunction t/> restrain him f-om t^eaching in tlie 
senool k> from rf^maining in occupation of the 
Hchoolhouse land belonging thereto, ’is not a 
“ suit or other i>i'o(!ecding ” within CJharitable 
Trusts Act, 1863 (e. 137), s. 17, so as to requin^ the 
previous consent, of the charity comrs. to its Ixdng 
instituted.- -iror..ME v, (luy (1877), 5 (^h. 1>. 901 ; 
4(1 li. .1. Ch. 048 ; 30 1.. T. 000 ; 26 W. It. 647, 
C. A. 

AnmMiofiS : ’-OowUi, Uaiidall r. lUolr (IHi)O), 4J Ch. 1). 

130. Reid. A.-G. V. ManchoBUir (1881), IS Ch. P. A06 ; 

COoti V, Gregs (1882), 21 V\\, 1). 313 ; lietiUiaU r. Kiluioruy 

(1883), 25 Ch, 1), .30; Aloxoudor v. Prowett (1880). 

2 T. h. It. 702 : Itooko r. Dawfum, [1805] 1 Ch. 480. 

853. Injunction to restrain removal — Whether 
consent of charity commissioners necessary.]-- 

J*ltf. brought ail n<.*tion claiming an injunction to 
re-strain the trustees of a nat/ional school founded 
under School Sites Act, 1841 (c. 38), fi'om removing 
or dismissing hipi from Ids office of headmaster 
of the school, &* from electing or apiiointing any 
otlw'r person t.o the said office, &■ fi*om (ejecting him 
from the schcxilhouse or pn^mises occupied by 
him in virtue of liis office, on the ground that the 
trustees woro not duly apiioint^nl. Defts. objected 
that pltf. could not sue for tlie relief claim(»d j 
witliout pn*viously obt^aining the eonsent of tlie j 
cliarity comrs., as requii'cd by Charitable Trusts j 
Act, 1863 (c. 137), s. 17 I'—Hrld: the sect, relates ! 
exclusively U> tlie administration of trusts, & does j 
not apply to common law rights, legal or equitable ' 
modes of enforcing common law rights, or any i 
individual equitable right not relating to Uie ! 
administration of a trust, ^ as pltf.'s claim was ! 
based on contract, so far as could be seen at the 
present state of the action, did not involve the 
administration of the trust, the consent of the 
comrs. wasumuHsossaxy. — B enoau. v.BukiR (1800), 
16 Ch, D. 139; 69 L. J. Cli. 941 ; (13 I., T.2(J6; 38 
W. 11. 089 ; 6 T. L. 11, 380, (\ A. 

. Fliher r. Jaoksou, [1891] 2 i 
Dawson, (189^ 1 Oh, 480. 
ohool Board v, Ciiaritable Funds 
5 8o1. Jo. 45. 

854. .] — f^LSHBR V, Jackson, No. 851, 

anie. 

855. Aoilon for dmmagot proper romody.] — 

Bowrbs o. Young (1904), 48 8gL Jo. 733. 


*h. 84. 
KMdd. 
Omclal 


Uanbadamtawr 8 
Trostoes (1900), 4 


Sub-sect. 4. — Ejectment from School 
Premises. 

856. Grounds for removal from office — Need 
not be proved.] — In ejectment against a school- 
master who has been removed by sentence of the 
trustees of the school for misbehaviour, it is 
not necessary for the lessors of pltf. to prove tlu^ 
grounds of the sentence, nor can deft, disprove 
them. — D ob d. Davy v. Haddon (1783), 3 Doug. 
K. B. 310 ; 99 E. R. 009. 

Annotations Befd. Wildes v. Ruasell (1866), L. TL 1 C. V, 

722. lieiltd. Hayman v, Rugby School (1874), L. R. 

18 Eq,. 28. 

357. Dismissal of schoolmaster — Condition pre- 
cedent to ejectment.] — Doe d. Thanet (Earl) v, 
(lARTHAM, No. 346, ante. 

858. .] — The master of an ancient 

endowed school is entitled to the schoolhouse, 
unless he has been in due manner amoved from 
his office by those having authority to do so. 
The neglecting of the scholars would be a good 
ground of amotion. — D ob d. Coyle v. Cole (1834), 
0 C. & P. 350, N. P. 

350. Who is entitled to oust master — Endowed 
school.] — Under a will declaring that if the 
curate of a parish for the time being shall take the 
trouble to keep a school created by the will, lie 
sliall have the preferemee, the curate of such 
parish having been -so for fourteen years without 
interfering with the school is not at liberty to 
oust a schoolmaster who had been duly appointed, 
& held the office several years. — Williams v. 
Hughes (1843), 2 I.. T. O. S. 208 ; 8 J. P. 470. 


Sun-SE<rr. 5 .— Compensation for Compulsory 
Acquisition of 8ciiooIi Premises. 

860. How determined — Tenancy for a year or 
from year to year — Lands Clauses Act, 1845 (c. 18), 
s. 121.] — K. V. Manchester, etc. Ky. (Jo., No. 221, 
ante. 

Acquisition, appropriation, & alienation of land.j 

— jSVc Part X., ante. 


Sect. 11. -CONTRACT TO EDUCATE. 

Sub-sect. 1. — In General. 

361. School prospectus — As evidence — Stamp.] 
— Wliere the agreement on which the action is 
brought is contained in a prospectus of terms 
delivered by pltf. to deft., it is necessary to gel 
that identical copy stamped wliich has been 
delivered, & it is not sufficient to get another copy 
stamped. — Williams r. Stoughton (1817), 2 
Stark. 202, N. P. 

.•fnnoloiioyw BeU. Oiadwicko r. Clarko (1845). 1 C. B. 

7U0 ; Clay r. Crofts (1851). 20 L. J. Ex. 361. 

.] — Sei% further. Contract, Vol. XII., p. 50, 

No. 316. 

862. Proposal not eontraet — Stamp.] — 

In an ac*tion by a achoohmaster for a sum of money 
in lieu of tliree months’ notice of the removal of 
applt.’s (deft.’s) sons from scliool, it appeared that 
applt.’s agent having expressed a wish to place 
applt/s sons under resp.’s (pltf.’s) care, received 
from the latter a prospectus, wliicli stated that the 
teims welt* sixt y guineas per annum, 4: that three 
montlis’ notice or payment was required previously 
to the removal of the pupil. Hesp., at the time 
of delivering the prospectus, agre^, verbally, 
that the boys should be charged for at the rate of 
fifty guineas per annum ea^. The boys were, 
thereupon, sent to resp.'s school, A were taken 
away without the stipiilated notice : — Hdd : the 
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prospectuB was a proposal, & not an agreement, ^ 
no stamp was necessary.— O iay v . Gkofts (1851), 
20 L. J. Ex. 361 ; 17 L,. T. O. S. 231. 

Annotation: — ^Beld. Carlill v. Carbolic Smoko Dali Co. 

(1892), 67 L. T. 837. 

368. Letter embodying agreement — Stamp.] — 

(1) Where to assumpsit by a schoolmaster, for the 
board & education of deft.’s sons, deft, pleads that 
pltf. did not furnish his sons with proper instruc- 
tion, board, & lodging, & that he therefore removed 
them from the school, he must conOne himself to 
evidence as to the treatment of his own sons, & 
cannot go either into general evidence of pltf.’s 
mode of conducting the school, or into evidence of 
his conduct with roference to other particular 
boys. 

(2) Where a letter, written by pltf. to deft., 
containing terms of agreement, is called for by him 
at the trial, &> produced on notice by deft., it is 
in the custody of the ct. ; & if it appears not to bo 
stamped, the judge will permit pltf. to send a 
person with it to the Htamp Office, accompanied 
by an ofllcer of the ct.™ Clemexts v. May (1836), 
7 C. & r. 678, N. 

364. Delivery & acceptance of bill — Evidence of 
liability — Statute of Frauds.] — A mother took 
her son to school, & saw the master, but no evi- 
dence was given of what passed at that time. 
Afteiwards, a bill was delivered to the boy’s uncle, 
who said it was quite right to deliver the bill to 
him, for he was answerable ; — Held : Stat. Fi*auds 
did not apply, & it was proper to leave it to tlie 
jury to say under those circumstances, whether 
the original credit was not given to the uncle. — 
Dauneul V . Tratt (1826), 2 C. & 1 \ 82. 

365. Implied contract — To educate pupil — 
While conduct does not warrant expulsion.) — 
FITZGEKAT.D V. NOKTHCOTE, No. 266, Unic. 

366. Tuition by correspondence — Refusal of 
pupil to receive instruction - Right of teacher to 
recover fees.] — Deft, entered into an agreement 
with pltfs., who carried <in a system of t uition by 
correspondence, for a counae of instruction in 
telephone engineering. Jly the tcims of the agree- 
ment it was provided that the fee to be paid by 
deft. WHS to (!over all instruction until deft, was 
(lualided for a diploma, provided he completed the 
course of instruction in live years. Deft. agri!e<i 
to pay a fee of £14 10.»?. for the <‘our8o, lO.s. at the 
time of .signing the application foim, A; tli<i 
remainder by instalments of 10«. a month. Deft, 
paid the 10^. deposit A one subsequent instalment 
of 10«., A shortly aft/crwards gav*‘ notice U) pltfs. 
that he did not propose to continue the course. 
Pltfs. brought an action to ixjcover £5, being the 
amount of the instalments due at the timt; of the 
commencement of the action. The learned judge 
held that pltfs. ivcre not entitled to recover the 
whole fee agreed to be paid, but could only claim 
such instalments as had accrued due down to the 
time when deft, broke his contract A declined to 
continue the course, A damages for breach of 


' contract. He found that t;he contract was broken 
i after on^^ instalment had fallen due, A gave 
I judgment for pltfs. for 10s. : — Held : the decimon 
I of the learned judge was wroni?. A, pltfs. having 
I always been ready A willing to give the instruction 
) contracted for, deft, had received the consideration 
] for which he had bargained — namely, the right 
! to receive instruction — A consequently pltfs. wex*e 
I entitled to sue for the instalments as they became 
due, whether deft, refused to receive the instruc- 
I tion or not. — I nteunational Oouuespondbnce 
I ScHooi.8, J.TD. V. Ayres (1612), 106 Ij. T. 846 ; 
i 28 T. li. R. 408, D. O. 

367. Breach of contract — Admissibility of 
evidence.] — Clements r. May, No. 363, ante, 

i 

I Siru-sEfT. 2 . — Removal of T*iji*il by Pauent. 

368. Removal without notice — Term fees In 
' lieu.] — IndrhUahis assumpsit for board, schoolinj^, 

; clothes, ct<*.., with a <!ount on a quantum tneruti 
\ for the same, A also a count stating tlmt in con- 
! sideration that pltf. had taken .1. as a scholar into 
I an ficftdemy kept by him, A tliat he had left it 
' without having given due notice, deft, promised 
] to pay so much as pltf. reasonably deserved to 
I have : — Held : under those counts pltf. was 
i entitled to ro(!Over for a (piarter over the time 
' which ,J. stayed, on tlu^ ground of a quarter’s 
I notice not having been given, that being one of 
i the terms upon whicli be was taken. — E audly v, 
i.PidOE (1806), 2 Jlos. A P. N. R. 333 ; 127 K. K. 

I 655. 

I Annotation Mentd. FowIiirh v. Tlndal (18-17), 1 Kxcli. 29r>. 

360. - Liquidated amount - - Not 

: penalty.) - The judge should have diracUsd th«> 

I jury that the amount to b(j re<Miv<3red should Jiavo 
; been the amount claimed. The test whether it 
, is a penalty is, if there woro sevc^ral things to be 
j (lone A a sum named in case? th(*y were not done — 
that would be a jicnalty. ^J’Jiis is a sum ijayable 
i for non-pc*rfonnance of ilw terms of a contract 
' (Matthew, .1.). — Lknnhsen i;. Thornton (1887), 

I 3 T. L. R. 657, D. (J. 

Annotaiiirn : -Refd. Joijch r. Tumor (18U1), 7 T. h. It. 421. 

870. .) .loNKH r. TiruNEU 

(1861), 7 T. Ij. R. 121, 1). C. 

371 , Not enforceable for temporary 

I removal.] — Deft, sent bis son U> jiltf.’s school, on 
[ the toims that when he* removed iiim from tho 
; school he would either givfi pltf. a txirm's notice 
I or pay him an equivalent in money. In an 
I action against deft, for removing his son without 
I giving Hucli notice or paying iUv. (iquivahmt : — 

I Held : it was a good debmcc? to show that the 
! removal was only a temporary one, whilst the 
son was unable from illness to rtitum to tho 
school. — .Simeon v, Wathon (1877), 46 D. .f. Q. B. 
679. 

AnnfjtatUm : — Diftd. Dcnmaa v. WIiiHlualey (1887), 4 

T. L. U. 127. 


PART XVII. SECrr. 11. SUB-SECT. 2. 

SeS i. Removal wUhoat notice — Tcrm*9 
fees in lieu.]— Hesp. took applt.*s hoiih 
into his Hchool boarding-notiao in 
return for a qiuuterlr fee, A after three 
qaartcni appit. removed them without 
noU(!e. No condition had )»ecn 
originally made aa to notice, but three* 
quarterly aocoonta had been roiidered 
to appit. containing prominently on 
the face of them a statement that in 
Ueu of notice one quarier'e fee muttt be 
paid. This statement had not come 
to appit. *s knowledge, hut it came to 
the knowledge of ms wife, who acted 
in tidM business for him : — Ueld : the 


noticM) was sufficient ; the quarter’s 
fee must be taken as liquidated 
damages ; A tho magistrate’s Judgment 
in favour of Hu* resiKmcient was 
correct. — r. Cakmov (191G), 
E. D. h. 26.- S. AF. 

868 U. .f-A child was 

f tJaced in a ix/arding-M^huoi at an 
nclusivc UHi of £31 lUs. iK*r term for 
board A tuition. One of the con- 
ditions of the contract was that a 
tenu's notice of removal should lio 
given or a iemrs fees paid in lieu of 
notice : — f/eld ; where the child was 
wrongfully removed from tlm school 
without notloo, a full term’s fees were 


payable 

damages 


le notwithstanding that no actual 
aamages were proved. — O lwrin v. 
II 1 U.RI. Hollkgr, [1922] T. P. D. 402. 

— S. AF. 

f, iUnunml hrfare. end of termr-^ 
Unfounded uUegalionu of improper 
treatment'-- lAdUuUy fur feroA — Where 
a father sent his koii to a school, A 
the agrcMuiient was tlmt payments were 
to IK) made quarterly A the engagements 
were quarterly, A soon after the bo* 
^nniiig of a term the father withdrew 
the boy on the ground that ho had not 
l)oen properly treated at school : — 
lletd : the father was llablo for the 
quarter’s fCos, his action not being 

B R 2 
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Sect. 11 . — CofUfoet to educate: Suf)-aeci8, 2 <fc 3. 

PoW XVIIL] 

872. No provision for fees In lieu — 

Damages only.] — Denman v. Winstani^y (1887) , 
4T. L. R. 127, D. C. 

Annoialion : — Distd. JoncH v. Turner (1891). 7 T. L. U. 421. 

878. Quarter fees.l — Pltf. 

kept a day-school, at which doft.'s child was a 
boarder. Payments liad previously been made 
quarterly, but there was no express quarterly 
contract. The child being taken ill at the com- 
mencement of the midsummer quarter, was sent 
home, & did not rcjtum to the school -Held : 
deft, was liable for the entire quarter. — Coi.linr 
V. I>RTCE (1828), 5 Bing. 132 ; 2 Moo. & P. 233 ; 
0 L. .1. O. S. C. P. 244 ; 130 K. R. 1011. 

AmuAtUions -Diitd. Donman v. Winstanlcy (1887). 4 

T. li. U. 127. Msntd. Hmlili r. Hayward (1837). 7 Ad. 

& Kl. 344. 

874. Removal of school.] — 

DiiAKK V. Blew (1853), 22 L. T. O, S. 88, 121. 

876. Terms of contract -Admissi- 

bility of evidence.) —In an action for a quarter’s 
salary, for taking away a child ftx)tn a schcMjl 
without a <iuarter’H notice, evidence was given 
on the paii of pltf., that a prospectus was given 
to deft-, when he came to inquire the terms of the 
school, At that. it. was usual to send a prospectus 
of t he terms of t.he school with each child who went 
hotne for tin* holidays ; & it was proposed, on the 

{ )aii of di*ft., to call a wit nest- (o provt^ that she 
lad taken her children from pltf.’s school without 
notice, & without being called on for the (luart^jr’s 
salary i—TIeUl : this evidetuus was not admissible ; 
but the witness might be asked, whether she hati 


ever received any pi*ospectus when her cliildreii 
came home for the holidays. — Delamottb v. 
Lane (1840), 9 C. & P. 201. 

876. Effect of parent’s bankruptcy.]— 

A schoolmaster took the son of B. to board for 
half a year, ondi:^ June 24 ; the son was taken 
home for the holidays on (June) 18 ; B. became 
bankrupt on the 20th ; — Held : the half-year’s 
board was not a debt provable imder the com- 
mission against B. & therefore not barred by liis 
certificate.— Pakslow r. Deahlove (1804), 1 
East, 438 ; 1 Smith, K. B. 281 ; 102 E. R. 898. 
AnruAatuma Hoskins r. Duperoy (1808), 9 East, 

498 ; Exp. White (1814). 3 Vos. & B. 128. 

877. .] — Bankruptcy during the 

currency of a quarter (& subsequent certificate) is 
no bar to an action by a schoolmaster for board 
& tuition of the bankrupt’s son under a quarterly 
contract — ^the demand not being a debt “ not 
payable at the time of the bankruptcy,” within 
12 & 13 Viet. c. 100, s. 172, or ” a liability to pay 
money upon a contingency,” within sect. 178. — 
JloPKiNs V. Thomas (1800), 7 0. B. N. S. 711 ; 1 11 
E. U. 995 ; aid) nom. Thomas v. Hopkins, 29 
L. .1. C. P. 187 ; 0 Jur. N. S. 301 ; 8 W. R. 202. 


Sru-.SECT. 3. — OliOTllINO. ETC., supplied to (UllLD. 
878. Clothing for pupil — No right to charge for 
-Without express or implied sanction.] — A school- 
master has no right to cdiarge for wearing apparel 
which he has caused to be supplied to a scholar 
without the sanction, express or implied, of the 
partmt or guardian of sucli scholar. — Olementh 
r. Williams (1837), 8 C. & P. 58. 


Part XVI II. — Legal Proceedings. 

See 1921 Act, ss. 139-147. | 879. Discovery as to public school endowments.] 

To enforce school attendance.]— jS’cc J’art IV., ; Meykickk Fund, No. 188, 

Sect. 1, sub-sect. 2, ante. ] 


juNllUed.- Duiiu r. Sc’IIUmann (1910). 
27 8. C;. 21.— S. AF. 

K. “ CHiar/fr’« votive •JhJinititm.] 
— The ' proHiuicduH of. tho C. ttohool 
C(»iitalned a lint of bourdliur fei>8 at 8U 
much ]ior quarter & Htipulatod that u 
(marti'r’a notice Hlunild be irtven befon^ 
tiie removal of a impll : — lleUl : tho 
notioo roqulrod was of one mdiool 
quarter Sc not of one quartiT of the 
year. — H aut v. Fuk.man (1905). 22 
8. (\ 284.— S. AF. 


PART XVlll. 


h. School tru9tec9 — Action for Iren- 
jKww.)— Under 7 Vlct. c. 29, ». 44, 
tho trusteco of the aohool not the 
acliool master) should sue for a tn^pass 
to t-ho school uuUws it can bt^ 

shown tliat the tnisUn^ have irivou the 
school master a particular liit crest in 
the buUdluv beyond the more liberty 
of cKX)upyinflr it duriiqr the day for the 
purposp of teaohiitg. — Monaoiian r. 
PlntuuaoN (1847), 3 U. C. U. 484.— CAN 


k. 

meni 


Jiefuml to act — Enforct- 

of h'oMIfly.T— Where school 


t rust cH^s become iiersonally responsllde 
under 13 & 14 vlct. c. 48. s. 2 (10). 
for refusing to exercise their eorporule 
powers, l>efon^ such liability cun Ik; 
eiiforet^ by the warrant of arbitrators 
under IG Viet. c. 185, s. 15, it is 
necessary to show that, there has been 
some adjudicKition of the fact of wilful 
refusal, to Justify such warrant. — 
Kannky r. Mackucm (1859). 9 U. P. 
192 ; conwi. Dkaham r. Hu.\oekkoiu>. 
29 U. C H. 239.— CAN. 

l. \otice of artiiyn — Art 

dime in c(»rporate capacity.] — Held: 
a school trustee who is sued for any act 
done in ids corporate capacity is 
entitled to notice of action. Sc the action 
must be brought witliiu six months. 
A school trustee, acting in the discharge 
of his duty as such, is entitled to the 
protection of, 8: comes within, 16 
Viet. c. 180, notwithstanding he should 
liave signed a w’arrant individually 
instead of in his corporate capacity. — 
8PRV r. MvmBY (1802), 11 C. I\ 285.— 
CAN. 

m. — — — — Nrrricf un 
gecreiary .] — A notice of action against 


scliool trustees in their corporate 
capacity may be 8er\'ed on their 
secretary. — H oukki-m r. Shediac' Dih- 
nu(T School Trustoks (1887), 26 
N. B. H. 300.— CAN. 

n. Scho<}1 Hoard — Contract with 
teacher — Liability. I —In an action by a 
school teacher against tho i:$ehooi 
Board who liad liired him, tho latter 
set up as a defence that they w'ere 
acting in a public capacity, Sc as such 
were not personally liable : — Held : 
defts., l>cing pcu'ties to tho contract, 
were liable. — Fox r. Cakk.vu mxi (1874), 
6 Xnd. L. li. 24.-^AN. 

o. School committee. 

tuA congulted — Remedy.] — Where an 
Education Board appointed two 
teachers to a new school in a school 
district wlUiout consulting the School 
Committee of the district : — Held : tho 
proper remedy of tho School Committee 
was to move the ct. for an injunction 
to compel tho Board to cancel the 
appointments. — L kbsingtox r. Wbl- 
LINUTOX EDrC.iTIUN BOARD (1007), 26 
N. Z. L. 11. 244.— N.Z. 
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EELS. 

See Fisheries. 


EJECTMENT. 

See County Courts; Landi/jro ano Tenant; Mortuaije; Heal. Prorkkty and 

Cii.\i’TELs Heal. 


ELDEST SON. 

Sec Descent and Distbihution ; Se'H’lements ; Wills. 


ELECTION, DOCTRINE OF. 

See Equity ; Wills. 
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